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PREFACE.

The extensive use of Mr. Justice's Story's Treatise on

Equity Pleadings, in tins country, lias seemed to call for the

preparation of a collection of Precedents, to be used by the

student and practitioner, in connection with that work. Such

a collection, of course, must be drawn from the best English

collections of Equity Pleadings, in a great measure. I have,

in general, adapted the English Precedents to the practice in

this country, and have appended to them such references to

Mr. Justice Story's Treatise, as will emable the pleader or the

student to resort at once to the principles applicable to the

case in hand.

Many of the Precedents in this collection have been taken

from "Van Heythusen's Equity Draftsman, by Hughes (2

vols. 8vo. London, 1828), and from Willis's Equity Pleadings

(8vo. London, 1820), with such alterations as seemed to be

required. In some instances, no alteration has been made,

because the just understanding of the system of pleading,

in those instances, requires that the English form should

be studied, in connection with the discussions in Judge Story's

Treatise, or other elementary works.

Some of the Precedents of Bills and Answers in this vol-

ume, particularly in Patent and Copyright cases, have been

drawn by me, in my own practice, or have been furnished to

me by professional friends.

In the Department of Decrees and Orders, I have selected

from Seton on Decrees (London, 1830), making the proper
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alterations, to adapt the forms to American practice, except

in those instances where the peculiar relief given by the

Decree, or the object to be accomplished, could only be

exhibited by preserving the English form in all its pecu-

liarities.

A portion of the Decrees and Decretal Orders has been

taken from the Equity Draftsman.

New York, April 2, 1669.
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EQUITY PRECEDENTS.

CHAPTER I.

FORMS OP THE VARIOUS PARTS OF AN ORIGINAL BILL.

I. THE DIRECTION OE ADDEESS. (a)

In a State Court.

1. To the Honorable A. B., Chancellor of the State of New York. cg_ j_

2. To the Honorable the Justices of the Supreme Judicial Court

next to be holden [or now sitting] at Boston, within and for the

County of Suffolk and Commonwealth of Massachusetts, sitting in

Equity.

In the Circuit Court of the United States.

3. To the Honorable the Judges of the Circuit Court of the

United States, within and for the District of South Carolina, sitting

in Equity.

II. THE INTEODUCTION. (5)

In a State Court.

4. Humbly complaining sheweth unto your honor [or honors, as In suits by

the case may be] your orator A. B. of , in the County of full age, not

, and State [or Commonwealth] of , Merchant [or, ^^^^^ j^i.

Esquire, or Yeoman]. ots.orluna-

5. Humbly complaining sheweth unto your honors your oratrix

(o) Story's Equity Pleadings, § 26. (6) Story's Eq. PL § 26.

1
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CH.I. C. D. of , in the County of and State of
,

Widow (or Single woman).

By wife, 6. Humbly complaining sheweth unto your honors your oratrix

husband is A. B. of , in the County of , wife of C. B. of the same

^tiTre-"*' P'^*'^' Yeoman, by G. H. her father (or brother) and next friend.

speot of her
separate
property.
(a)

By wife 7. Humbly complaining shew unto your honors your orator and

husband is oratrix A. B. of , Yeoman, and C. D., his wife.
co-plaintiff.

(*)

By wife §• Humbly complaining sheweth unto your honors your oratrix

band is ban- -^- ^- °^ ' *^® ^'^® °^ ^- ^•' ^'^^*^ °^ ^^^ ^^^^ P'^°®' ^^oman,

ishedoris who hath by due course of law been banished from this State, or

emy. (c)
" these United States (or is an alien enemy).

By an in- 9. Humbly complaining sheweth unto your honors your orator,

A. B. of , an infant under the age of twenty-one years, to wit,

of the age of six years, or thereabouts, and son of E. B. of the same

place, Gentleman, by the said E. B., his father and next friend (or

son of E. B., late of aforesaid. Gentleman, deceased, by C. D.,

his next friend).

By an idiot 10. Humbly complaining shew unto your honors your orators

by his com- A. B. of , and C. D. of , against whom a commission
mittee. (e) pf lunacy has been lately awarded and issued, and is now in force,

and under which commission the said C. D. was duly found and

declared to be, a lunatic, and your orator A. B. appointed Committee

of his estates.

By an idiot 11. Humbly complaining shew unto your honors A. B. of
,

by his guar- and C. D. of , who was lately adjudged an idiot (or lunatic,
dian. (/) Qj. incapable of taking care of himself, as the case may be) by the

Court of .

, and your orator A. B. appointed guardian

of his person and estate (or of his estate, as the case may be).

By a person 12. Humbly complaining sheweth unto your honors your orator

of acting A. B. of , Yeoman, being deaf and dumb, by C. D. of
,

butnoT"^"^'
Yeoman, his next friend.

strictly an
idiot or lu- (o) Eq. PI. ^ 62, 63. (6) Eq. PI. § 63.
>atic. (g) (,) Eq. PI. § 61. (d) Eq. PI. § 57, 58, 59.

(e) Eq. PI. § 64, 65, 66. As to making the idiot a party with his committee, ^ 64,
note 2.

(/) Story's Eq. PI. 4 64, 65. {g) Eq. PI. § 66.
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13. Humbly complaining shew unto your honors your orators the CH. I.

President, Directors, and Company of the Bank of , a Corpora- By a cor-

tion duly established by law of the State (or Commonwealth) of .
po^atiou.

14. Informing, sheweth unto your honors A. B. of , Esquire, By the gov-

Attorney-General of the State (or Commonwealth) of , on era'»™t.(a)

behalf of the said State (or Commonwealth). who par-

take of the
prerogative

15. Informing, sheweth unto your honors A. B. of , Esquire, of are un-

Attorney-General of the State of , on behalf of the said State tection of

and the Trustees of College. *« ??yf™"° ment.(o)

Where the

16. Informing, sheweth unto your honors A. B. of , Esquire, nofcomfem
Attorney-General of the State of , at and by the relation of the rights

C. D. and E. F. of , Deacons of the First Congregational ernment or

Church and Society in , for and on behalf of themselves and "f *ose
' ' who par-

the rest of the members of the said Church and Society. take of its

preroga-
tive, at the

17. Informing, sheweth unto your honors A. B. of , Esquire, I'^iation of

„ „ „ „ some person
Attorney-General of the State of , at and by the relation of not particu-

C. D. and E. F. of , Deacons of the First Congregational
esli^.^"'^""

Church and Society in , and humbly complaining shew unto The same

your Honors the said C. D. and E. F., Deacons of the First Con- J^fatOTisfn-

gregational Church and Society in .
terested.(c?)

In the Circuit Court of the United .States.

18. To the Judges of the Circuit Court of the United States for Byaciti-

the District of , A. B. of , and a citizen of the State |™ of one

. . .
State

of , brings this his bill against C. D. of , and a citizen against a

of the State of ; And thereupon your orator complains and another.(e)

says, &c.

Note. In like manner, varying all the above forms, the proper averments of citi-

zenship of the parties must be inserted, where the suit is brought in the Circuit Courts

of the United States.

(a) Eq. PI. § 8. (6) Eq. PI. § 8.

(c) Eq. PI. § 8. As to whether a relator is necessary. Ibid.

(d) Eq. PI. § 8. The relator need not be the person principally interested. Attorney-

General V. Bucknall, 2 Atk. 628; Mad. Ch. II. p. 148.

.(c) Rule XX. of the Rules of Equity Practice in the Courts of the United States.
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CH. I. III. THE STATING PAET. (u)

Conclusion 19. Conclusion of the stating part {after narrating the facts of the

ing part, plaintiff's title, or ground of his complaint).

And your orator well hoped that no disputes would have arisen,

touching the said, &c., &c. (stating the subject-matter), but that the

said defendant would have complied with the reasonable request of

your orator, as in conscience and equity he ought to have done.

IV. THE CONFEDERATING PART. (5)

Charge of 20. But now so it is, may it please your honors, that the said A. B.

seneral
^°^ combining and confederating with divers persons {or if there are

confeder- several defendants, then thus : combining and confederating with

C. D. and E. F. and with divers other persons, or, the said R. H.,

L. M., and N. M. combining and confederating together and with

divers persons) at present unknown to your orator, whose names when

discovered your orator prays he may be at liberty to insert herein

with apt words to charge them as parties defendants hereto, and con-

triving how to wrong and injure your orator in the premises, he the

said A. B. absolutely refuses to comply with such request, and he at

times pretends that {here follows the statement of the defendanfs

supposed ground, on which he avoids the plaintiff's claim, and this

should be matter disproved or traversed in the charging part of the

bill).

Y. THE CHARGING PART, (c)

f^'^f^"d^^
21. That the said defendant sometimes alleges and pretends {stat-

ant, and de-
nials there- («) The office of the stating part is described in Eq. PI. § 27. In- the Circuit Courts
of- of the United States, this part may include, by way of statement and counter-state-

ment, what is supposed to be the defendant's case, and the case of the plaintiff to meet
it. See Eq. Rules of Circuit Courts, Rule XX.

(6) As to the office of this part, and whether it is necessary, see Eq. PI. § 29, 30.

In the Circuit Courts of the United States the common charge of confederacy may be
omitted, at the option of the plaintiff. Rule XXI. of Eq. Rules for U. S. Courts. In
the Supreme Judicial Court of Massachusetts it is directed to be omitted, except
where it is intended to charge fraud and combination specifically. Rule IV. of the
Rules for the Regulation of Eq. Practice in Massachusetts.

(c) As to the office of this part, see Eq. PI. § 31. As to the omission of this in the
Circuit Courts of the United States and the substitution, see Rule XX., XXI. Eq.
Rules of the U. S. Courts.
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ing the supposed ground of the defendant) and at other times he C!H. I.

alleges and pretends, &c., whereas your orator charges the contrary

thereof to be the truth, and that (stating the special matter with which

the plaintiff meets the defendant's supposed case).

VI. THE JURISDICTION CLAUSE, (a)

22. All which actings, doings, and pretences of the said defendant That the

(or defendants) are contrary to equity and good conscience and tend fendant ai-e

to the manifest wrong, injury, and oppression of your orator in the contrary to

premises. In consideration whereof, and forasmuch as your orator that plain-

is entirely remediless in the premises according to the strict rules of g'^jj^jg'^^""

the Common Law, and can only have relief in a Court of Equity law.

where matters of this nature are properly cognizable and relievable

:

To the end therefore, &c.

VII. THE INTEEEOGATING PART. (5)

1. In Greneral.

23. To the end, therefore, that the said A. B. and the rest of the General

confederates when discovered, may, upon their seyeral and respective
tion'of de-

corporal oaths, full, true, direct, and perfect answer make, to all and fendant.

singular the matters herein before stated and charged (or, to all and

singular thepremises, or, to all and singular the charges and matters

aforesaid) as fully and particularly as if the same were hereinafter

repeated, and they thereunto distinctly interrogated (or, as fully in

every respect as if the same were here again repeated, and they there-

unto particularly interrogated) : and that not only as to the best of

their respective knowledge and remembrance, but also as to the best

of their several and respective information, hearsay, and belief (or,

according to the best of their respective knowledge, information, and Special

belief) ; and more especially, that they may answer and set forth "on'of^e-

whether, &c. (here follow the interrogatories to be answered by the fendant.

defendant).

(a) This clause may be omitted in Bills in the Circuit Courts of the United States.

See Rule XX., XXI., Eq. Rules of U. S. Courts.

(4) Eq. PI. § 35, 36, 37, 38.
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2. In the Circuit Courts of the United States, (a)

Special 24. To the end, therefore, that the said defendants may, if they

tion'^in^the ''^"j show why your orator should not have the relief hereby prayed,

Circuit and may, upon their several and respective corporal oaths, and accord-

the U. ing to the best and utmost of their several and respective knowledge,
^^' remembrance, information, and belief, full, true, direct, and perfect

answer make to such of the several interrogatories hereinafter num-

bered and set forth, as by the note hereunder written they are respec-

tively required to answer, that is to say—
1. "Whether, &c.

2. Whether, &c.

Special

relief.

General
relief.

,
VIII. THE PRATBE FOR BELIEF. (5)

25. (After the interrogating part) and that the said defendant may
come to a fair and just account, &c. (stating the particular relief

asked), and that your orator may have such further and other relief

in the premises, as the nature of his case shall require, and to your

honors shall seem meet (or, that your orator may be further and

otherwise relieved in the premises according to equity and good con-

science).

Prayer for
26.

IX. THE PRAYEK FOR PROCESS, (c)

When the Bill is for Discovery and Relief

May it please your honors to grant unto your orator the

subpana. most gracious writ of subpoena * of the State of (or of the

United States of America), to be directed to the said A. B. and the

rest of the confederates when discovered, (d) thereby commanding
them and every of them at a certain day and under a certain pain

therein to be specified (or, therein to be inserted), personally to be and
appear before your honors in this Honorable Court and then and there

to answer all and singular the premises, and to stand to, perform, and
abide such order and decree therein, as to your honors shall seem
meet (or, shall seem agreeable to equity and good conscience), and
your orator shall ever pray.

(a) Rule XL. of the Eq. Rules for U. S. Courts.

(b) Eq. PI. § 10, 43.

(d) See XXIU. of the Eq. Rules for U. S. Courts.

(c) Eq. PI. 5 44, 15.
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27. When the Bill is for discovery only, same as the above, but ter- CH. I.

minating with the clause " to answer all and singular the premises."

Where the Attorney- G-eneral or other Officer of the Cfovern-

ment is Defendant, as such, (a)

28. May it please your honors that the Hon. A. B., the Attorney- Service on

General of the State of , being attended with a copy of this ^^^
-^"°''-

bill, may appear and put in his answer thereto, and may stand to and eral.

abide such order, direction, and decree in the premises as to your

honors may seem meet, and your orator shall ever pray.

Where an Injunction is prayed for to restrain Proceedings at

Law. (6)

29. May it please your honors to grant to your orator not only Prayer for

the most gracious writ or writs of injunction of the State of
, to restrain

issuing out of and under the seal of this Honorable Court, to be proceedings

directed to the said A. B.* to restrain him from proceeding at law

against your orator touching any of the matters in question, but also

the most gracious writ or writs of subpoena of the said State of

(or, of the United States of America), to be directed to the

said A. B. (as in the precedent. No. 26, f. 6).

Where an Injunction is prayed for to stay Waste.

30. (As in the last precedent to the asterisk) to restrain him, his

servants, workmen, and agents from committing waste, spoil, or de-

struction, in the mansion or other houses upon the estates in ques-

tion : and from cutting down timber or other trees, growing upon the

said estates, which are planted or growing there for the protection of

the several mansion-houses belonging to the said estates, or for the

ornament of the said houses : or which grow in lanes, walks, or vistas,

or otherwise, for the ornament of the said houses, or of the gardens,

parks, or pleasure-grounds thereunto belonging ; and also to restrain

him, his servants, workmen, and agents from cutting down any timber

(a) Eq. PI. § 44, note 2. (i) Eq. PI. ^ 41, 42.
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CH.I. or other trees, except at seasonable times, and in a husband-like man-

ner ; and likewise from cutting saplings and young trees, not fit to be

cut, as and for the purposes of timber, except in the spring woods, and

from cutting anything in the spring woods except in a husband-like

manner, until hearing or further order ; but also the most gracious

writ or writs of subpoena of the State of (or, of the United

States of America), to be directed to the said A. B. (as in the prece-

dent, M. 26, p. 6).

WTiere a Writ of Ne exeat Regno is prayed for. (a)

Prayer for 31. May it please your honors, the premises considered, to grant

awritofneyjjtQ ^^^ orator, not only the most gracious writ of ne exeat regno
exeat regno. •' '

•' „-,ti ir^i.
of the State of , issuing out of, and under the seal ot this

Honorable Court, to restrain the said defendant C. D. from departing

out of the jurisdiction of this court : but also the most gracious writ

of subpoena (as in the precedent ante. No. 26, p. 6,from the asterish).

Where a Writ of Certiorari is prayed for.

Prayer for 32. May it please your honors, therefore, to grant unto your orator

^m'tiormi.
^ ^"^ ^^ certiorari, to be directed to the Justices of the said Court

of , thereby commanding them upon the receipt of the said

writ, to certify and remove the said bill and all proceedings thereon

into this Honorable Court ; and to stand to and abide such order and

direction as to your honors shall seem meet, and the circumstances of

the case require, and your orator shall ever pray ; &c.

(a) Eq. PI. 5 41, 43.



ORIGINAL BILLS PRAYING RELIEF.

CHAPTER II.

OBIGINAL BILLS PRAYING RELIEF.

I.

Bills for Specific Performance of Agreements, (a)

I. Bill by a vendor against a purchaser, for the specific performance of a gg ji_

written agreement for the purchase of an estate, the title only being in

dispute.

To, &c. (See forms Nos. 1, 2, 3, p. 1.)

'

Humbly complaining slieweth unto your honors your orator, J. C.

of, &c. Esq., That your orator being seised or well entitled in fee

simple of or to a certain messuage or dwelling-house with the appur-

tenances situate at , and hereinafter described, and being

desirous of selling such premises, and D. E. of , being minded

to purchase the same, your orator and the said D. E., on or about

the day of , entered into and signed a memorandum The agree-

.,, , 1 ., -, n 1 ™ent for
. or agreement respectmg the said sale and purchase m the words lol- purchase.

lowing, that is to say \_stating the agreement verbatim]. As by the

said memorandum of agreement, to which your orator craves leave to

refer, when produced will appear. And your orator further sheweth

that the said D. E. paid to your orator the sum of $ 1,500, part of the

said purchase-money at the time of signing the said agreement, and

your orator delivered an abstract of his title to the said premises to Delivery

the said D. E. ; and your orator hath always been ready and willing
^ostraot.

to perform his part of the said agreement, and being paid the remain-

der of his said purchase-money with interest, to convey the said mes-

suage to the use of the said D. E. and his heirs, and to let him into

possession and receipt of the rents and profits thereof from the time

in the said agreement in that behalf mentioned ; and your orator

hoped that the said D. E. would have performed the said agreement

on his part as in justice and equity he ought to have done. But now

so it is, may it please your honors, that the said D. E. alleges that he

is and always hath been ready and willing to perform the said agree-

(o) Eq. Plead. § 160, 172-177.
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CH. II. laent on his part in case your orator could have made or can make

Defendant him a good and marketable title to the said messuage and premises.

aUeges that gyj. jj^^ ^ jg jjot ^ijjg to make a good title thereto : whereas
a good title ' ^ .

i i,
-j

cannot be your orator charges that he can make a good title to the said messuage
™^'^®'

and premises. To the end, therefore, that the said D. E. may upon

his oath true answer make to the matters aforesaid, and more particu-

larly that he may answer and set forth in manner aforesaid, whether,

&c. [Interrogating to the stating and charging parts.]

Prayer for And that the said D. E. may be compelled by the decree of this

perform-
Honorable Court specifically to perform the said agreement with your

anoe, and orator, and to pay to your orator the remainder of the said purchase-

menfof the money with interest for the same from the time the said purchase-

ofThe"'™-
™oney ought to have been paid, your orator being willing and hereby

chase-mon- offering specifically to perform the said agreement on his part, and

tJrest.
'"' on being paid the said remaining purchase-money and interest to

execute a proper conveyance of the said messuage and premises to

the said D. E. and to let him into possession of the rents and profits

thereof from the said day of . And that your orator

may have such further or other relief in the premises as to your hon-

ors shall seem meet and this case may require. May it please, &c.

(Prayerfor a subpoena as inform No. 26, p. 6.)

II. Bill by a vendor for the specific performance of a written agreement for

purchase of an estate, entered into with his agent.

To, &c. (See forms Nos. 1, 2, 3, p. 1).

Statement Huinbly complaining sheweth unto your honors your orator R. O.
seisin.

^£^ ^^^^ Esq., That your orator now is, and for some time before the

year , was seised or entitled in fee simple of or to the freehold

messuages or tenements with the lands and other appurtenances

thereto belonging, situate in, &c. hereinafter described, and your

orator being so seised or entitled and being desirous to sell the same,

did some time before the day of , in the year ,

employ and empower J. K. of, &c., gentleman, to agree on behalf of

your orator with any person or persons at and for such price or prices

as he should think fit, and accordingly the said J. K. treated with

J. M. of S. in the said county of S. gentleman (the defendant here-

inafter named), for the sale of such messuages, tenements, and heredit-

Agreement aments unto him the said J. M., and at length they came to an agree-

chase'en- ment for said purchase, and thereupon articles of agreement in writing

t^fedinto bearing date the day of , and made between the said

tiffs agent. J. K., on behalf of your orator of the one part and the said J. M. of
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the other part, were duly executed by the said J. K. and J. M., CH. n.

whereby the said J. K., in consideration of the sum of $ , to

be paid as therein and hereinafter mentioned, agreed that your orator

or his heirs should or would on or before the day of

then next, to the satisfaction of the said J. M. or of his heirs, and of

his or their counsel, make out a good title to the premises hereinafter

mentioned, and by good and sufloicient conveyances, surrenders, and

assurances in the law, with reasonable covenants, such as the counsel

of the said J. M. should advise, convey, and assure, or cause to be

conveyed and assured unto the said J. M. and his heirs, as he or they

should appoint, free from all incumbrances (except, &c.), and partic-

ularly a good estate of inheritance of in and to all that messuage, &c.

(describing the premises), and in consideration thereof the said J. M.
did thereby covenant and agree with the said J. E. that he the said

J. M. would pay or cause to be paid to your orator, his heirs, execu-

tors, or administrators, the said sum of $ , immediately upon

the executing such conveyance as aforesaid ; and it was thereby mutu-

ally agreed that your orator or his heirs should be at the expense of

making a good title to the said premises, and that the said J. M. should

be at the expense of the conveyances and assurances to be made
thereof to him as aforesaid, and that the said J. M. should have the

rents and profits of the said premises from the said of ,

provided the purchase of the said premises should be completed on

or before that day, but not otherwise. As in and by the said articles

of agreement, to which your orator craves leave to refer, when pro-

duced reference being thereto had will more fully appear. And your .-'^p^''^^^'^

orator further sheweth unto your honors, that in consequence of the

said articles of agreement, and in order to the performance thereof

on the part of your orator, who hath been ever since willing to per-

form the same, an abstract of the title to the said estate was on your

orator's behalf shortly after the date of the said articles of agreement

sent unto the attorney concerned for the said J. M. for his perusal,

together with all and most of the deeds mentioned in such abstract,

for the inspection of such attorney or of the counsel of the said

J. M., and several objections having been from time to time made to

your orator's title to the said estate by the counsel or conveyancer

before whom such abstract was laid, by or on behalf of the said

J. M., all such objections were long since answered or cleared up to

the satisfaction of such counsel or conveyancer, who long since by The title

writing under his hand or otherwise approved of your said orator's
by^^efend-

title to the said messuages and premises, wherefore the said J. M. ant's coun-

ought long since to have paid to your orator the sum of $ on

having a proper conveyance of the said messuages and premises

according to the said articles of agreement and upon having posses-
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^^- ^^- sion of the said messuages and premises delivered unto him. And
your orator hath at several times since your orator's title to the said

messuages and premises was so approved in and by letters and by

Applioa- your orator's agent in a friendly manner, applied unto the said J. M.

and informed him of your orator's readiness to make and execute a

proper conveyance of the said messuages and premises on payment

of the said sum of $ , and therefore requested the said J. M.

to pay unto your orator the said suni of $
:

, and your orator

well hoped that such his request would have been complied with.

But now so it is, may it please your honors, that the said J. M,

combining and confederating with divers persons, &c. (See form No.

that de- 20, p. 4.) And the said J. M. sometimes pretends that he did not

fendant did execute any such or the like articles of agreement as aforesaid, or
not execute ' °.

the articles that your orator cannot make out a good title to the messuages or

men?^ OT^
tenements, lands and hereditaments, or not to all the parts thereof, or

that plain- that your orator hath not made out such title to the satisfaction of
titt cannot

,

malce out a lum or his counsel or conveyancer. Whereas your orator charges the
good title, contrary of all such pretences to be true, but nevertheless under such
Charge the , , ,., « ., , „ - ^ i

contrary, and the like pretences as aforesaid or some other equally unjust the

said J. M. refuses to perform the said articles of agreement on his

part. All which actings, &c. (see form No. 22, p. 5, interrogating to

the stating and charging parts). And that the said articles of agree-

ment dated the day of may be specifically performed

and carried into execution by the said J. M. your orator hereby offer-

ing to perform the same on his part, and that the said J. M. may pay

unto your orator the said sum of $
,
your orator offering

thereon to convey the said messuages, tenements, lands, and heredit-

aments unto the said J. M. And that your orator may have such

further or other relief in the premises as to your honors shall seem

just and proper. May it please, &c. (seeform No. 2Q, p. 6).

Prag subpoena against J. M.

in. Bill by a purchaser against vendor for a specific performance of a con-

tract for sale of an estate — charging that the purchase-money has re-

mained unproductive in the plaintifi"'s hands. The estate had been
previously put up to sale by public auction and bought in, and the de-

scription in the agreement referred to the particulars of sale. (The In-

terrogatories are inserted.)

„, , ,
To, &c.

Statement
that the de-

was seLd
Humbly complaining sheweth unto your honors your orator H. A.

in fee. of, &c. Esq., That S. B. &c. Esq. being or pretending to be seised
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and possessed of or otherwise well entitled unto a certain parcel of CH. H.

land and the appurtenances thereunto adjoining or belonging, situate

at, &c. and hereinafter mentioned and the inheritance in fee simple That the

thereof, did on or about the day of cause all the said put up to

premises to be put up to sale by public auction by M. W. auctioneer, '*'^-

at in three lots pursuant to printed particulars and conditions

of sale previously advertised and published. And your orator further That the

sheweth that the said premises were bought in by the said S. B. at
estate was

the time of the said sale, and that in or about the month of April then

next ensuing your orator entered into a treaty with the said S. B. for Treaty for

the absolute purchase of the same estate and premises together with the
by'^riv^ate

timber and other trees, fixtures, and other effects in or about the same, contract.

discharged from all incumbrances at or for the price or sum of

$ 2,900. And your orator further sheweth unto your honors that the

said S. B. agreed to accept the said sum of $ 2,900 as the consider- Agree-

ation for the said estate and premises, and thereupon an agreement ™®"' ?°"

in writing was entered into and signed by your orator and the said

S. B. respecting such sale and purchase in the words and figures or

to the purport and effect following, that is to say (stating the agree-

ment verbatim). As by the said agreement, to which your orator

craves leave to refer, when the same shall be produced will appear.

And your orator further sheweth, that previously to the signing of

the said agreement your orator paid unto the said S. B. the sum of Payment

$ 500 as a deposit and in part of his said purchase-money or sum of ° "^P"^"-

$ 2,900 ; and the said S. B. hath since delivered up possession of the Possession

said purchased premises to your orator. And your orator further
plaintiff,

sheweth unto your honors, that he hath always been ready and willing

to perform his part of the said agreement, and on having a good and

marketable title shown to the said estate and premises and a convey-

ance of the fee simple thereof discharged of all incumbrances made

to him, to pay the residue of the said purchase-money or sum of

$ 2,900 to the said S. B; And your orator hoped that the said S. B.

vrould have specifically performed his part of said agreement as in

justice and equity he ought. But now so it is, &c. (seeform No. 20,

p. 4), the said S. B. refuses to perform his part of the said agree- that vendor

ment, and to color such refusal he gives out and pretends that he is mXe^out'a

unable to make out a good and marketable title to the said estate marketable
°

title.

and premises, and that he is willing to cancel the said contract or

agreement and to repay the said deposit or sum of $ 500 to your

orator. Whereas your orator charges that the said S. B. is able to Charge the

make out a good and marketable title to the said estate and premises
<=°"''^*''y-

if he thinks proper so to do, but that the said S. B. refuses and

declines to make out a good and marketable title to the said estate and

premises, notwithstanding your orator hath required him so to do and
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CH. n. offered to pay him the residue of the purchase-money upon having the

title made out and a proper conveyance of the said premises executed

And that to your orator his heirs and assigns by the said S. B. And your orator

of the pu?-^ charges, that the whole of the residue of his purchase-money of the

chi^e-mon- premises hath been ready and unproductive in his hands for com-
6V I18rS TG— 1/ •. '

mained nn- pleting the said purchase from the time it ought to have been com-
produotive.

^jg^^^ ^^ ^^^ ^^^^^^ ^f ^^^ g^;^ agreement. All vphich actings,

refusals, and pretences, &c. &c. (see form No. 22, f. 5), and more

especially, that the said S. B. may in manner aforesaid answer and

set forth.

Interrog- Whether he was not seised and possessed of or otherwise well

entitled unto the said estate with the appurtenances thereto adjoining

or belonging and the inheritance in fee simple thereof : And whether,

being so seised and entitled as aforesaid, he did not at the time herein-

before in that behalf mentioned, or at some other, and what time,

cause all the said estate and hereditaments to be put up to sale by

public auction, by the said Mr. W. at , in three lots, pursuant

to printed particulars and conditions of sale previously advertised and

published thereof: And whether the said premises were not bought

in by him the said defendant at the time of the said sale, or how

otherwise ; And whether your orator did not in or about the said

month of April, or when else, enter into a treaty with the said defend-

ant for the absolute purchase of the same estate and premises together

with the timber and other trees, fixtures, and other effects in and about

the same, discharged from all incumbrances, at or for the price or

sum of $ 2,900, or at some other and what price ; And whether the

said defendant did not agree to accept the said sum of $ 2,900 as the

consideration for the said estate and premises ; And whether there-

upon such agreement in writing of such date, or of or to such pur-

port and effect as hereinbefore in that behalf mentioned, was not duly

entered into and signed by the respective solicitors for your orator

and the said defendant in the name and on the behalf of your orator

and the said defendant, or how otherwise ; And whether your orator

did not previously to the signing of the said agreement pay the said

defendant the sum of $ 500 as a deposit and in part of his said pur-

chase-money or sum of $ 2,900 ; And whether the said defendant hath

not since delivered up possession of the said purchased premises to

your orator ; And whether your orator hath not always been ready

and willing to perform his part of the said agreement, and on having

a good and marketable title shown to the said estate and premises and

a conveyance of the fee simple thereof discharged of all incumbrances

made to him, to pay the residue of the said purchase-money or

sum of $ 2,900 to the said defendant ; And whether the said defendant

doth not, and why, refuse to perform his part of the said agreement

;
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And whether the defendant is not able to make a good and market- CH. II.

able title to the said estate and premises, and if not, why not ; And
whether he doth not, and why, decline or refuse to make a good and

marketable title to the said premises ; And whether your orator hath

not required him so to do, and made such offer to him as in that

behalf aforesaid, or to that, or the like, or some, and what, other pur-

port or effect ; And whether the whole of the residue of the purchase-

money of the said premises hath not been ready and unproductive in

the hands of your orator for completing the said purchase from the

time the same ought to have been completed by the terms of the said

agreement, or from some, and what, other time ; And that the said

defendant may be decreed specifically to perform the said agreement

entered into with your orator as aforesaid, and to make a good and

marketable title to the said premises, your orator being ready and

willing, and hereby offering specifically to perform the said agreement

on his part, and upon the said defendant's making out a good and

marketable title to the aforesaid estate and premises and executing a

proper conveyance thereof to your orator pursuant to the terms of

the said agreement, to pay to the said defendant the residue of the

said purchase-money or sum of $ 2,900. And that your orator may
have such further and other relief in the premises as to your honors

shall seem meet and the nature of this case may require. May it

please, &c. (^See form No. ^\, p. 9>.) Pray subpoena against S. B.

IV. Bill by first vendee against vendor and a subsequent purchaser from

him, for the specific performance of an agreement entered into by the

vendor with the plaintifi" for the sale of an estate, charging the subsequent

purchaser with notice, and praying that he may surrender the estate to

the plaintiti, or (in the alternative), if he had no notice, then that the

vendor may account for the difference in price. Praying also for an in-

junction to restrain the defendants from bringing an ejectment.

To, &c.

Humbly complaining sheweth unto your honors your orator A. B.

of, &c., That J. D. of, &c., one of the defendants hereinafter named,

was in and before the month of , seised to him and his heirs

of a messuage, &c. And your orator further sheweth, that the said

J. D. being desirous to dispose of the said estate entered into an

agreement with your orator for the sale thereof to him, and which
^j^^ ^^

agreement was reduced into writing and signed by the said defend- ment for

ant J. D. and your orator, and is in the words and figures or to the

purport and effect following, that is to say {stating the agreement

verbatim). As by the said memorandum of agreement when produced
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CH. II. will appear. And your orator further sheweth unto your honors, that

Plaintiff in the said month of , and before the day fixed for completing

pay the'° *he said agreement, your orator called upon the said J. D. and offered

purchase- to pay to him the said purchase-money for the said house and prem-
°°^^'

ises. And your orator further sheweth, that he hath repeatedly

Applioa- applied to the said J. D. and hath requested him specifically to per-

tions to
fpj-jjj jjjg aforesaid contract. And your orator well hoped that the

vendor for
.

specific said defendant J. D. would have complied with such your orator's

anceT""" reasonable requests as in justice and equity he ought to have done.

But now so it is, may it please your honors, that the said J. D. com-

bining and confederating to and with T. E. C. of, &c. {seeform No.

20,^. 4), absolutely refuses so to do, and the said J. D. hath since

actually sold the said messuage and premises to the said defendant

T. R. C. at an advanced price, and hath surrendered the same to the

use of the said T. R. C. his heirs and assigns, and the said T. R. C.

hath been admitted upon such surrender. And the said defendant

Pretence J. D. sometimes pretends, &c. Whereas your orator expressly
by ven or.

(.jj^rges the contrary thereof to be the truth. And your orator fur-

Cliarge of ther charges, that before the said surrender was made by the said

the subse- J- D. to the use of the said T. R. C. as aforesaid, and before the said

qnentpur- "p. j{,_ Q_ -paidi. his purchase-money for the same, if he has in fact

paid such purchase-money, the said T. R. C. had some notice or

intimation, or some reason to suspect or believe, that he the said J. D.

had entered into an agreement with your orator for the sale of the

said premises to your orator ; and in particular your orator charges

Evidence that the said T. R. C. carries on the business of a brewer, in copartner-

of such ship with W. & H. and that the said W &. H. were both informed
charge.

j^y y^m- orator of his said agreement, and your orator actually deliv-

ered the said agreement to the said H. previously to the said surren-

der to the said T. R. C. or to the payment of his purchase-money,

and the said W. & H. or one of them acted as the agent or agents of

the said T. R. C. in the treaty with the said J. D., or were in some
manner employed or took some part therein on the behalf of the

said T. R. C. And the said W. & H., or one of them, gave some
information or intimation to the said T. R. C. respecting the agree-

ment made by your orator with the said J. D. And the said W. & H.
as the partners of the said T. R. C. have some right or interest in

the said premises, although the surrender thereof was made as afore-

Charge said to the said T. R. C. alone. And your orator further charges,

subsequent that the said J. D. hath in some manner indemnified or undertaken

fs^iii some *° indemnify the said T. R. C. against the claims of your orator in

way indem- respect of his said agreement, or there is some undertaking between
°'^®^"

the said J. D. and the said T. E. C. that the said T. R. C. is to be

indemnified against such claim. All which actings {seeform No. 22,
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p. 5, interrogating to the stating and charging part.) And that the CH. II.

said defendants may answer the premises : and that the said agree- Prayer.

ment so made between your orator and the said J. D. as aforesaid,

may be specifically performed, and that the said T. R. C. may be de-

creed to surrender the said messuage and premises to your orator and

his heirs, your orator being ready and willing and hereby offering

specifically to perform the said agreement in all things on his part and

behalf. (Or if it should appear that the said T. R. C. is a purchaser Amend-

without notice of the said agreement between your orator and the the coming

said J. D., then that the said J. D. may account for and pay to your ^" °^ *'^®
^ '' r J J answer.

orator the difference between the price stipulated in the said agree-

ment and the sum at which he sold the same to the said T. R. C.)

And that the said defendants may in the mean time be restrained

from bringing any action of ejectment against your orator in order

to turn him out of possession of the said premises. (And for further

relief, see form No. 25, p. 6.) May it please, &c. {Pray subpoena

and injunction against J. D. and T. R. G. See forms Nos. 26, 29,

P- 6, 7.)

V. Bill by lessee against lessor for specific performance of a written agree-

ment for the lease of a house.

To, &c.

Humbly complaining sheweth unto your honors your orator A. B.

of, &c. That C. D. of, &c. (the defendant hereinafter named) being

or pretending to be seised or possessed of a messuage or tenement

situate, &c. and being willing and desirous to let the same, he in the

month of proposed and agreed to grant unto your orator a

lease of the aforesaid premises with the appurtenances, and thereupon

your orator and the said C. D. duly executed or subscribed a certain Agreement
for l69.S6»

memorandum or agreement bearing date, &c. (stating the agreement).

As in and by, &c. And your orator further sheweth that in expec- Pla-mtiff

tation and confidence that a lease would have been made and exe- sums of

cuted to him of the said messuage or tenement and premises, pursuant repam.™

to the terms of the said agreement, your orator hath laid out sundry

sums in repair of the said premises to a considerable amount. And
your orator further sheweth, that your orator hath been always ready

to perform his part of the said agreement and to accept a lease of the

said premises pursuant to the terms thereof. And your orator for
(jefe^l^nt

^

that purpose caused a draft of a lease to be di-awn pursuant to the to perform
the 3£rr66~

terms of the aforesaid agreement, and tendered the same to the said ment.

defendant for his perusal and approbation, but he refused to accept or

peruse the same. And your orator further sheweth, that he hath

2
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^^- 1^- frequently by himself and his agents applied to the said C. D. and in

Applica- ^ friendly manner requested him to make and execute unto your
tions. orator a lease of the said messuage or tenement and premises con-

formably to the said agreement. And your orator well hoped, &c.

,
^'^®'^°°® But now so it is, &c. (see form No. 20, p. 4.) Defendant pretends

fendant that no such agreement as aforesaid was ever made or entered into

agreed to ^V '^^ between the said defendant and your orator, or any agreement,

pant a or that he consented to grant a lease to your orator of the aforesaid

messuage or tenement and premises. Whereas your orator charges

the contrary of such pretences to be the truth. And so the said con-

federate will at other times admit, but then he pretends that he hath

always been ready and willing to make and execute a lease of the

said messuage or tenement and premises pursuant to the terms of the

said agreement, and in all respects to perform the same on his part.

Charge the Whereas your orator charges the contrary thereof to be the truth.

But nevertheless, the said defendant refuses to comply with your
Pretence „ .

,

„ „
that he is orator's aforesaid requests, or to perform or fulfil the aforesaid agree-

exeoute'a
^^^^- -^H which actings, &c. {seeform Wo. 22,^. 5, interrogating to

lease pur- the stating and charqinq parts). And that the said agreement may
suanttothe, r ,, „,,.,. •. f , , .\
terms of the be especially performed and carried into execution, and that the said
agreement, (defendant may be decreed to execute a lease of the aforesaid mes-

suage or tenement and premises to your orator according to the terms

of the aforesaid agreement. Your orator hereby offering to execute

a counterpart thereof and in all other respects to perform his part of

the said agreement. {And for further relief see form No. 25, p. 6.)

May it please, &c. {Pray subpcena against G. JD. Seeform No. 26,

p. 6.)

VI. Prayer of a bill by a surety to compel a specific performance of an

agreement to execute a mortgage to indemnify the plaintiff from all lia-

bility : praying also for a writ of Ne exeat Regno.

And that the said A. E. may be decreed specifically to perform the

said agreement and to make a mortgage to your orator of the said

estate and premises, to indemnify him against the obligation he has

entered into in the Admiralty Court as hereinbefore mentioned. And
that it may be referred to a Master to settle such conveyance if the

parties should differ about the same. And that the said A. E. may
be restrained from going out of the jurisdiction of this Honorable Court
into parts beyond the seas or out of the jurisdiction of this Honorable
Court, and that for that purpose a writ Ne exeat Regno under the seal

of this Honorable Court may be issued to restrain the said A. E. from
going into parts beyond the seas or out of the jurisdiction of this Honor-
able Court. {Andfor general relief.)
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II.

Bills to cancel Agreements, Bills of Exchange, Bonds, and CH. ii.

other Instruments.

Vn. Bill by the acceptor against the drawers, indorser, and holder, to

restrain proceedings at law upon an accommodation bill of exchange, and
to have the same delivered up to be cancelled.

To the Justices, &c.

Humbly complaining sheweth unto your honors your orator H. B.

of, &c. merchant, That your orator previously to the month of

had frequently accepted bills of exchange for the accommodation of

Messrs. D. W. and J. H. W. then of, &c. And that some time in Applica-

or about the said month of they applied to your orator to *'°" *° '''?

1 . , 1 r. , . / „ plaintiflf for
assist them vcith a loan of his acceptance for a sum of money, and the loan of

they severally assured your orator that if he would accept or indorse ance?°^^''

a certain bill of exchange for them, the said D. W. and J. H. "W.,

they could procure the same to be discounted, and that they or one of

them would punctually provide your orator with the money to take

up the same. And your orator relying upon such promise agreed to

accept such bill of exchange to be drawn upon him by the said D. W., Plaintiff

and J. H. W. accordingly drew upon your orator a certain bill o^^^^^ll^^-e^^

exchange for the sum of % 280, dated the day of , and months for

ffi 280
payable three months after date, which your orator thereupon ac-

cepted. And your orator further sheweth unto your honors, that the

said bill of exchange having been delivered by your orator to the

said D. W. and J. H. W. without any consideration whatsoever had

or received by your orator for the same, the said D. W. and J. H. W.
ought either to have provided your orator with the money to take up

the same when due as they had promised, or else have redelivered

the same to your orator to be cancelled : and your orator hoped that

the said defendants would have provided your orator with the money

to take up the said bill of exchange when the same became due, or

else would have redelivered the same or caused the same to have

been redelivered to your orator to be cancelled, and that no proceed-

ings would have been had against your orator to recover the amount

thereof as in justice and equity ought to have been the case. But

now so it is, may it please your honors, that the said D. W. and

J. H. W. combining and confederating to and with J. J. of, &c. and

T. O. of, &c. and with divers other persons, &c. (see form No. 20, Defend-

p. 4), they the said confederates absolutely refuse to deliver or cause ants refuse

or procure to be delivered up to your orator the said bill of ex- np the bill
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CH. II. change to be cancelled, and instead thereof the said T. 0. hath got

to be can- into his possession the said bill and hath lately commenced an action

def '"d ^"t*^
^^ ^^^ against your orator to recover the amount thereof, the said

T. 0. has confederates or some of them at times giving out and pretending

an action that the said bill of exchange was made and given by your orator to

"P.'"3' *® the said D. W. and J. H. W. for a full valuable consideration or con-
plaintiffto

recover the siderations in money. W hereas your orator expressly charges the
amoun

. contrary thereof to be the truth, and that your orator never had or
Pretence . .

tliat the bill received any good or valuable consideration or considerations for the

bv th1i'^^°
said bill of exchange, and that the same was delivered by him to the

plaintiff for said D. W. and J. H. W. for their accommodation, without receiving

consider- any consideration or considerations for the same, and upon the firm

ation. reliance that they or one of them would supply your orator with the

contrary to money to take the said bill up when the same became due and pay-
be true, and ^^^jg ; And SO the said confederates will sometimes admit, but then
that the '

_ _

saine was the said confederate J. J. pretends that he discounted the said bill of

the'defend-° exchange for full valuable considerations in money or otherwise at

ants for d^g ti^jg when the said bill was indorsed to him, and that when he
their ac-

commoda- paid or gave the full valuable consideration or considerations for the
'°°' same he had not notice that the said bill had been given by your

by defend- orator in the manner and upon the express stipulations hereinbefore

thathedi's-
mentioned, or without a full valuable or any consideration received

counted the by your orator for the same, and that therefore your orator ought to

full vaiua- pay the amount thereof. And the said J. J. further pretends that he

erat?on^''^'
indorsed the said bill of exchange to the said T. O. for good and

•without no- valuable considerations before he the said J. J. received any notice

circum- from your orator, and before your orator had requested him to deliver

stances at- ^p t^g same. Whereas your orator charges the contrary of all such

making of pretences to be true, and particularly that the said J. J. did not ever

hVindorsel S^"^' V^J or allow to the said D. W. and J. H. "W., or either of them,
j."°"is^«- the full value or any consideration whatever, for the said bill of

0. without exchange ; and that the said J. J. had full notice, or had some reason

"char eth
^° ^^°'"> believe, or suspect that the said bill had been given by your

contrary to orator to the said D. W. and J. H. W. in the manner and upon the
be true. express stipulatiori hereinbefore mentioned, and without any valuable

or other consideration having been received by your orator for the

same. And your orator further charges, that the said J. J. received

the said bill from the said D. W. and J. H. W. to get the same dis-

counted for them, and with an express undertaking on his part to de-

liver over the money he obtained upon such bill to them the said D. W.
and J. H. W., but that he never did procure such bill to be discounted,

or if he did he applied the moneys he obtained upon the same to his

own use and never paid or delivered over any part thereof to the said

D. W. and J. H. W. or either of them. And your orator further
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charges that the said J. J. hath received notice from your orator and CH. IL

the said D. W. and J. H. W. of the terms upon which the said bill Charge

had been obtained by the said D. W. and J. H. W. and had been
^nt xl!'"''

required by your orator to deliver up the same to him before he the bad re-

said J. J. had indorsed the said bill of exchange to the said T. 0., tfcJfrom

'

and as evidence thereof your orator expressly charges that the said ^'^^^Pj^'""^

J. J. had the said bill of exchange in his custody, possession, or power bankrupts.

on the day of , last past ; and that the said J. J. did .
EvidenceIf, "1 support

on the day of , last offer the said bill of exchange for thereof.

sale together with other bills to various persons. And your orator Charge

further charges that at the time of the said bill of exchange being *
j'x'^o"'^"

indorsed or delivered to the said T. O. and of his paying or giving had notice

such consideration or considerations (if any were or was paid by plaintiff

him) he knew or had been informed, or had some reason to know, ,a"<i ''>«
^

/ '
' bankrupts

believe, or suspect that your orator and the said D. W. and J. H. W. had not re-

had never received the full or any consideration for the said bill of coiSdera^

exchange, and he well knew or had been informed that your orator 'i™-

had accepted the said bill of exchange for the accommodation of the

said D. W. and J. H. W. without having received any consideration

for the same. And your orator further charges, that the said T. 0. is Charge

a trustee for the said bill of exchange for the said confederate J. J., or aut T. 0.

for some other person or persons whose names he refuses to dis- '^ ^ trustee.

cover, and that he holds the same for the said confederate J. J., or

for such person or persons without having given any consideration

or considerations for the same, and that if he receives the amount of

the said bill of exchange or any part thereof, he is to deliver over or

pay the same to the said J. J. or such other person or persons, and

that he is indemnified by the said J. J. or such other person or persons,

from all the costs attending the attempt to recover upon the said bill

of exchange on which he has brought his said action at law. And
notwithstanding the said T. O. got the said bill of exchange into his ^ Charge

possession without giving any consideration for the same, yet he ant T. 0.

threatens and intends to proceed in his action at law, and in case he intends to
^

. .
proceed m

should recover judgment, to take out execution against your orator his action.

for the amount thereof. And your orator further charges that the Charge as

said several defendants, or some, or one of them, now have or hath or £^°° ''

lately had in their or one of their custody, possession, or power, some

book or books of account, letters, documents, or writings, from which

the truth of the several matters and things aforesaid would appear.

And so it would appear if the said defendants would set forth a full,

true, and particular account of all such books of account, letters,

documents, and writings. All which actings, &c. {See form No.

22, p. 5, interrogating to the stating and charging parts.) And that

the said defendant T. 0. may be decreed to deliver up, and the said
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^^- "• D. W. and J. H. W. and J. J. be decreed to procure, the said bill of

exchange to be delivered up to your orator to be cancelled, as having

been given by your orator and received by the said D. W. and J. IT. W.
and the said several defendants without any consideration. And that

the said defendants respectively may be restrained by the injunction

of this Honorable Court from proceeding in any action at law already

commenced against your orator upon the said bill of exchange, and

from commencing any other proceedings at law against your orator

upon the said bill of exchange to any person or persons. And that

your orator may have such further and other relief in the premises

as to your honors shall seem meet and the nature of this case may
require. May it please, &c. (See forms Nos. 26, 29, and p. 6, 7.)

Pray suipcet^a and injunction against all the defendants.

Vm. Bill by lessee to have an agreement delivered up to be cancelled, by
which he gave up the remainder of his lease contrary to his intention, he

not being able to read or write : praying also to have the original lease

confirmed : also for an account and repayment of the land tax paid by the

plaintiiF, and for an injunction to restrain the defendant from proceeding

in an action of ejectment commenced by him.

To, &c.

Indenture
Humbly complaining sheweth unto your honors your orator W. A.

of lease. of, &c., That on or about , a certain indenture of lease was
made and duly executed between E. L., then of, &c., and your orator,

whereby the said E. L. did, &c. {stating the lease to the plaintiff). As
in and by the said indenture, to which your orator craves leave to

refer, when produced to this Honorable Court will appear. And your

Death of orator further sheweth unto your honors, that your orator entered upon

«tle''orde-
^""^ possessed the said farm and lands under and by virtue of the said

fendant. lease
; and that the said E. L. departed this life in or about, &c., and

that after his death J. H. of, &c. the defendant hereinafter named,
became by purchase or otherwise seised of and entitled to the rever-
sion of the said farm and lands subject to the said lease. And your

tofhep°ain-°™'°^
further sheweth, that no notice was ever given to your orator

tiff to enter to determine or make void the said lease at the end of years

L^eemTnl ^O"" ^^^ commencement of the said term of thereby demised,
pursuant to the proviso therein contained or otherwise, but upon the
expiration of such years the said J. H. proposed to your
orator to enter into a new agreement as to the said farm and lands,
giving your orator to understand that the interest of your orator
therein was determined. And the said J. H. upon that occasion, as
he had frequently done before, expressed great friendship for your



ORIGINAL BILLS PRAYING RELIEF. 23

orator, and declared that it was his wish and intention that your CH. II.

orator should continue in possession of his said farm as long as he

lived. And your orator further sheweth, that your orator can neither Plaintiff

write nor read, and that your orator, fully believing that his interest read or

in the said lease was determined, and that the said defendant, who is 7!"*:^' ^f' .
' ' lieving that

a man of fortune, was dealing fairly by your orator, and was not the lease

intending to take any advantage of him, your orator consented to mined and

enter into the new agreement proposed by the said J. H., and there- confiding in
° I- r J

jjjg defend-
upon the said defendant caused such agreement to be reduced into ant, con-

writing by one M. B., and your orator set his mark thereto, but the
and' exe-

same was not read over or in any manner explained to him, and such outed the
agreement,

agreement was in the words and figures or to the purport and eiiect which was

following, that is to say {To remain one year and pay the land ^"'^^
over'^to him

which he was not to pay by his lease). As in and by, &c. And your

orator further sheweth unto your honors, that confiding in the said

J. H.'s professions of friendship for your orator and in his aforesaid

declarations that it was his wish that your orator should continue in

his said farm as long as your orator lived, your orator proceeded to pjaintiff

expend considerable sums of money in erecting new buildings upon expended
larfje sums

the said farm and lands and in other improvements thereof. And in repairs.

your orator further sheweth that in or about, &c. the said J. H.

informed your orator that he must either pay an advanced rent of Defendant

$ or deliver up possession of the said premises. And your
^n'Tn"

orator having refused to comply with such unexpected and unjust creased

demand, the said J. H. on or about, &c. caused your orator to be which

served with a notice to quit the said farm on the day of .
pl'i'nt'ff ^^-

And your orator further sheweth unto your honors, that after he had comply,

received the said notice your orator having complained to one of his served with

relations of the great hardship of being obliged to quit his farm after ^ notice to

he had expended so much money in improving it, in consequence of .

the said defendant's assurances that your orator should continue in it discovered

during his life, and having in the course of such conversation men-
'n''the°lease

tioned his lease from the said E. L. his said relation desired to see whereby
ths 163.86

that lease, and upon perusing the same read to your orator the promise was not to

therein contained, whereby it appeared that the said lease was not '^^•jf^'^P®

to determine at the end of the first years without previous

months' previous notice. And your orator further sheweth, that he
°

hath since by himself and his agents repeatedly applied to the said
.

Applioa-

J. H. and requested him to deliver up the said agreement of the fendant to

day of to be cancelled, and to confirm the said indenture of "^"''^^g^j

lease of the day of , and to return to your orator the to confirm

land tax which he hath paid in respect of the said farm since the and'repay

making of the said agreement, and which he was thereby bound to "i?''*/'^**^

pay, although he was not liable to pay it by the said indenture of plaintiff.
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CH. n. lease ; with which just and reasonable requests your orator well hoped

that the said J. H. would have complied as in justice and equity he

„ , ^ , ought to have done. But now so it is (see form No. 20, p. 4).
Defendant °

, ^^ , , , o • j. i.
• 3

commenced And the said J. H. hath commenced an action ot ejectment in order

ej°ectment!°
^o obtain possession of the said premises. And the said defendant

Pretence sometimes pretends that previously to the making of the said agree-

thatdefend- ^ f ^jj ^ ^f the said defendant had fully
ant ex- •'

• i i i. i j t,

plained the explained to your orator that your orator was entitled to hold the

]ease\o * said premises under the said indenture of lease until the end of the

plaintiff. ^Q^^ ^f years therein mentioned, and that your orator was

desirous to surrender and determine the said lease. Whereas your

Charge the orator expressly charges the contrary thereof to be the truth, and
contrary, ^t^^^ jjjg g^^j^ defendant never did in any manner explain to your

orator or give him to understand that he was entitled to hold the said

farm until the end of the said term of years. And the said

defendant well knew at the time of making the said agreement of

the day of that your orator would not have entered

into the same if he had been aware of his rights under the said

indenture of lease, and the said defendant for that reason concealed

Charge from your orator that he had such rights. And your orator charges

f'^^dant'had
^^^^ ^^ ^^® *™® °^ making the said agreement your orator had not

no notice, the advice or assistance of any person whatsoever, but acted therein

according to the suggestions of the said defendant, supposing he

meant to be kind towards him and would deal fairly by him. All

which actings, &c. (seeform No. 22, p. 5, interrogating to the stating

and charging parts).

Prayer. And that the said defendant may answer the premises : and that

the said agreement bearing date the day of may be

decreed to be delivered up to your orator to be cancelled ; and that

the said defendant may confirm the said indenture of lease of

the day of . And that an account may be taken of

what your orator has paid for land tax of the said farm since the

making of the said agreement, and that the said defendant may be

decreed to repay the same to your orator ; and that in the mean time

the said defendant may be restrained by the order and injunction of

this Honorable Court from proceeding in the said action of ejectment,

and from commencing or prosecuting any other proceedings at law

against your orator for recovering possession of the said premises.

{And for further relief, see form No. 25, p. 6.) May it please, &c.

{Seeform No. 26, and p. 6.)
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III.

Bills to restrain the Infringement of Patents and Copyrights, ch. ii.

IX. Bill by the patentee to restrain the infringement of a patent, after ver-

dict in an action at law against the same defendant.

To the Judges of the Circuit Court of the United States for the

District of Massachusetts.

A. B. of , in the district of , machinist, brings this Parties.

bill of complaint against C. D. of , in the district of
,

carpenter.

And thereupon your orator complains and says, that your orator, a

citizen of the United States, being the true and original inventor of

a new and useful machine, not known or used before his application

for letters patent, did apply to the Commissioner of Patents of the Applioa-

United States for letters patent for such invention ; and having fully ''™ ^°\ '®*"

f. . „ . , ters patent.
and in all respects complied with all the requisitions of law in that

behalf, and especially having made oath that he verily believed him-

self to be the true inventor and discoverer of such machine ; and

having also paid into the treasury of the United States the sum of

thirty dollars, and having presented to the said Commissioner a peti-

tion setting forth his desire to obtain an exclusive property in the

said machine, and praying that letters patent might for that purpose

be granted to him ; and having also delivered and filed in the Patent

Office a written description of his said invention and discovery, and

of the manner of using the same, and accompanied the same with

drawings thereof and written references, in such full, clear, and

exact terms, as to distinguish the same from all other things before

known, and so as to enable any person skilled in the art with which

the said invention is most nearly connected, to make and use the

same, which said description was duly signed by your orator, and

attested by two witnesses ; and thereupon letters patent for the said Grant of

invention in due form of law, under the seal of the Patent Office of ^^^ letters

^, p patent,

the United States, signed and countersigned by the proper officers of

the United States, and bearing date on the day of
,

A. D. 18 , were granted, issued, and delivered to your orator,

whereby was granted and secured to him, his heirs, executors, admin-

istrators, and assigns, for the term of fourteen years from the date

thereof, the full and exclusive right and liberty of making, con-

structing, and vending to others to be used, the said machine, which

is entitled, in the said letters patent {here state the description of the in-

vention in the words of the patent) ; all of which will more fully appear
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CH- "• in and by the said letters patent, to which, for greater certainty, your

orator craves leave to refer.
,
And your orator further shows unto

your honors, that heretofore, viz., at the term of this Honorable

Court, begun and holden at , within and for the District

of , on the day of , in the year ,
your

orator impleaded the said defendant in an action at law, for a viola-

tion of the exclusive privilege secured to your orator, by the letters

patent aforesaid, by using a machine substantially the same in its

construction and mode of operation as the said machine of your

orator described in the said letters patent, and thereupon, the said

defendant having pleaded that he was not guilty in manner and form

as your orator had declared against him, and issue being joined

Verdict thereon, the cause was committed to a jury, who returned their ver-

againstthe diet therein upon oath, and found that the said defendant was guilty

in manner and form as your orator had declared against him, and

assessed damages in the sum of fifty dollars. And afterwards at the

Judgment, same term of the said Court, judgment was rendered on the said ver-

dict in favor of your orator for the aforesaid damages and costs. And
Request to your orator has requested the said defendant to desist and refrain

desist &c.
'

' from further using the said machine, and to account with and pay to

your orator the damages sustained by your orator by reason of the

unlawful use of the said machine by the said defendant, or the profits

made by such use.

But now so it is, may it please your honors, that the said defendant

Persist- has used, and still continues to use the said machine, without the

fendant
°" license of your orator, and in violation of the right secured by the

said letters patent, and refuses to account with and pay over to your

orator the profits made by such use ; all which is contrary to equity

and good conscience.

To the end, therefore, that the said defendant may, if he can,

shew cause why your orator should not have the relief hereby prayed,

and may, upon his oath, and according to the best and utmost of his

knowledge, remembrance, information, and belief, full, true, direct,

and perfect answer make to the several interrogatories hereinafter

numbered and set forth, namely, —
Interroga- !• Whether the said letters patent were granted and issued as

tories. above stated ?

2. Whether the said action was commenced and prosecuted, and

the said verdict recovered, as is above stated ?

3. Whether he, the said defendant, has made, used, or sold any of

the said machines at any time, and when, either before or since the

said trial at law, and if so, how many, and with what profit ?

And that the' said defendant may answer the premises, and that he

may be decreed to account for, and pay over to your orator all such
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gains and profits as have accrued to him from using, making, or <^H. II.

vending the said machine, and that he may be restrained by an Prayer for

injunction issuing out of this Honorable Court, or issued by one of4"nd othe"

your honors, according to the form of the statute in such case made relief.

and provided, from using, making, or vending any one or more of

the said machines, substantially the same in its construction and

mode of operation as your orator's machine, described in the said

letters patent ; and that the machine or machines now in possession

of the said defendants, or under their control, may be destroyed or

delivered up to your orators ; and for such further or other relief as

the nature of this case may require, and to your honors may seem

meet.

May it please your honors to grant unto your orator not only a Prayer for

writ of injunction conformable to the prayer of this bill, but also a ^" P*^"^-

writ of subpoena, &c. (As inform Wo. 26, ante, p. 6.)

X. Bill by the owner and assignees to restrain the infringement of a pat-

ent, where the original patent had been extended by the administrator

of the inventor, and after verdict in an action at law against another

defendant.

To the Judges of the Circuit Court of the United States for the

District of Massachusetts.

William W. Woodworth, of Hyde Park, in the Northern District Parties.

of New York, Esquire, as he is the administrator of William Wood-

worth, late of the City of New York-, in the Southern District of New
York, Gentleman, deceased, and as he is the grantee of certain exclu-

sive privileges, under and pursuant to an act of Congress, as is here-

inafter fully set forth, and James G. Wilson, of the said City of New

York,' Gentleman, and William Washburn and Charles W. Brown, of

the City of Boston, in the said District of Massachusetts, carpenters,

bring this bill of complaint against

And thereupon your orators complain and say, that William Wood-

worth, above named, a citizen of the United States, being the true

and original inventor of a new and useful machine, not known or

used before his application for letters patent, did apply to the Secre- Applioa-

tary of State of the United States for letters patent for such inven- «°° f»J«t;

tion ; and having fully and in all respects complied with all the

requisitions of the law in that behalf, and especially having made

oath that he verily believed himself to be the true inventor and

discoverer of said machine ; and having also paid into the treasury
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CH. II. of the United States the sum of thirty dollars, and received a re-

ceipt for the same, and presented to the Secretary of State of the

United States a petition, setting forth his desire to obtain an exclu-

sive property in the said machine, and praying that letters patent

might for that purpose be granted to him ; and having also delivered

and filed in the office of the said Secretary of State a written descrip-

tion of his invention and discovery, and of the manner of using the

same, and accompanied the same with drawings thereof, and written

references, in such full, clear, and exact terms as to distinguish the

same from all other things before known, and so as to enable any other

person, skilled in the art with which the said invention is most nearly

connected, to make and use the same, which said description was

duly signed by the said W. W. and attested by two witnesses ; and

Grant of the said Secretary of State did thereupon cause letters patent to be

p^teni^"^^ made out in the name of the United States of America, in due form

jja^tg
of law in all respects, bearing date on the twenty-seventh day of

December, in the year of our Lord one thousand eight hundred and

twenty-eight, whereby was granted to the said W. W., his heirs,

administrators, or assigns for the term of fourteen years from the

date thereof, the full and exclusive right and liberty of making,

constructing, using, and vending to others to be used, the said

Title. machine, which is entitled, in the said letters patent, " a new and

useful improvement in the method of planing, tonguing, grooving,

and cutting into mouldings, or either, plank, boards, or any other

material, and for reducing the same to an equal width and thickness,

and also for facing and dressing brick, and cutting mouldings on,

or facing metallic, mineral, or other substance " ; and the said let-

ters patent having been duly approved by the Attorney-General,

and signed by John Quincy Adams, the President, and counter-

signed by Henry Clay, the Secretary of State of the United States,

and the said Secretary of State having caused the seal of the

United States to be thereto affixed, and the same having been duly

recorded, were issued and delivered unto the said William Wood-

worth, all which will more fully appear in and by the said letters

patent, or a copy thereof duly certified by the Commissioner of

Patents, to which, for greater certainty, your orators crave leave to

refer.

Death of
"^^^ your orators further shew unto your honors, that afterwards,

W. W., aud on or about the ninth day of February, in the year of our Lord

ment of ad- eighteen hundred and thirty-nine, the said W. W. departed this

ministrator. jjfg at the city of New York aforesaid, where he was then

resident ; and thereupon, afterwards, on or about the fourteenth

day of February, in the year of our Lord eighteen hundred and

thirty-nine, administration of the goods and estate which were
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of the said W. W. at the time of his decease, was duly granted by CH. U.

the Surrogate of the County of New York, having jurisdiction in

the premises, unto your orator, W. "W. W. son, and one of the heirs

of the said W. W. deceased, and your orator, W. W. W. thereupon

took upon himself that trust.

And afterwards, on or about the twentieth day of July, in the Extension

year of our Lord eighteen hundred and forty-two, your orator, ' " '^'^™'

W. W. W. in his said capacity, made application in writing to the

Commissioner of Patents of the United States, setting forth that

he desired an extension of the said letters patent and the grounds

thereof; and having paid the sum of forty dollars to the credit of the

treasury of the United States, and the said Commissioner having

caused public notice of such application to be given according to

law, and the Secretary of State, and the Commissioner of Patents,

and the Solicitor of the treasury of the United States having met, as

the board designated by law, for such purpose, on the first day of

September, in the year last aforesaid, at the Patent OflGlce in Wash-
ington, being the time and place appointed for such meeting in the

said public notice, did then and there proceed to hear and consider

the said application, and on divers days and times to which such

hearing and consideration were duly continued by adjournment, did

hear and consider the same, and such proceedings were there and

then had, that afterwards, on or about the sixteenth day of Novem-
jj^^ jg

ber, in the year last aforesaid, the said board did adjudge and certify 1842, board

in writing, that, upon the hearing of the said matter, it appeared to &o.
'

their full and entire satisfaction, having due regard to the public

interest therein, that it is just and proper that the term of the said

letters patent should be extended, by reason that the patentee, without

neglect on his part, had failed to obtain, from the use and sale of his

invention, a reasonable remuneration for the time, ingenuity, and

expense bestowed upon the same, and the introduction thereof into

use,— which said certificate having been duly signed by all the

members of the said board, the Commissioner of Patents did there-

upon, according to law, renew and extend the said patent, by making

a certificate of such extension thereon, for the term of seven years

from and after the expiration of the said term of fourteen years, for

which the said patent was originally granted ; which last-mentioned

certificate, together with the said certificate of the said board, having

been duly entered of record, your orators crave leave to refer to duly

certified copies thereof.

And your orators further shew unto your honors, that on or about

the second day of January, in the year of our Lord one thousand

eight hundred and forty-three, your orator, W. W. W. being

satisfied of the truth of the facts stated and set forth in the
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C^-^i- disclaimer next hereinafter mentioned, did make disclaimer of all

that part of the claim which is contained in the said letters-patent

which relates to the use of circular saws, for reducing floor plank,

and other materials to a width, and the same having been duly filed

and recorded in the Patent Office, your orators crave leave to refer

to a duly certified copy thereof.

And your orators further shew unto your honors, that on or about

the tenth day of January last mentioned, your orator W. W. W. in

his said capacity, by a deed bearing date on the said second day of

January, but not delivered until after the making and filing of the dis-

claimer aforesaid, which said deed your orators will here in court pro-

duce, and for greater certainty crave leave to refer thereto, conveyed

to your orators, Washburn and Brown, the exclusive right to make,

use, and vend the said patentee's machines in the counties of Suffolk

and Norfolk, and in the towns of Charlestown, Cambridge, Water-

town, West Cambridge, Maiden, and Eock Bottom, in the County of

Middlesex, all in the said District of Massachusetts, limiting, however,

the number of macjhines, to be by them used, sold, and constructed, to

fifty, and reserving to your orator, W. W. W. license to construct the

said machines, in the territory last mentioned, to be used elsewhere,

and the said grant has been duly recorded in the Patent Office at

Washington, as is required by law.

And your orators further shew unto your honors, that afterwards,

on or about the eleventh day of January, in the year of our Lord one

thousand eight hundred and forty-four, your orator, W. W. W. by a

deed of that date, which has been duly recorded in the Patent Office

Grant to at Washington, did grant, assign, and convey to your orator, J. G. W.

«^e'p°lafn-^
all the right, title, and interest which your orator W. in his said

tiffs. capacity then had in and to the said exclusive privileges, saving and

excepting only the right to make, use, and vend the said patented

machines in the State of Vermont.

And your orators further shew unto your honors, that

is now using
^"^y- of the said machines, substantially the

same in construction and mode of operation, as the planing machine

in the said letters patent mentioned, the exclusive right to make, use,

and vend, which is by law vested in your orators, and that the said

defendant used the same for some time past, but how long in particu-

lar your orators are not informed and cannot set forth, but pray that

the said defendant may discover and set forth the same, and thereby

the said defendant and still

infringe upon the exclusive privileges intended to be secured to your

orators by the said letters patent. And your orators further shew

unto your honors, that heretofore, viz., at the term of this Honor-
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able Court, begun and holden at Boston, within and for the District CH. II.

of Massachusetts, on the fifteenth day of October, in the year of our

Lord one thousand eight hundred and forty-three, your orators,

Washburn and Brown, impleaded one James Gould in an action at Action at

law, wherein they declared against him in a plea of trespass on the
lin'^thlT

"^*

case, for a violation of the exclusive privileges of your orators, paity-

Washburn and Brown, secured to them by the letters patent and
grant aforesaid, by using a machine, substantially the same in its

construction and mode of operation, as the said planing machine

invented by the said William Woodworth ; and thereupon the said suit

at law having been duly continued from said term, to the term begun
and holden at Boston, within and for the said District of Massachu-

setts, on the fifteenth day of May, in the year of our Lord one thou-

sand eight hundred and forty-four, the said Gould having pleaded that

he was not guilty in manner and form as the said plaintiffs have

declared against him, and issue being joined thereon, the cause was

committed to a jury, who returned their verdict therein upon oath,

and found that the said Gould was guilty in manner and form as the

said plaintifis had declared against him, and assessed damages in the

sum of fifty dollars. And afterwards, at the same term of the said

Court, a motion for a new trial of the said action having been made

by the said Gould, and overruled by the Court, judgment was rendered

on the said verdict in favor of the said plaintiffs for their aforesaid

damages and costs. And your orators have requested the said -p ^

to desist and refrain from further to desist.

using the said machine, and to account with and pay to your orators

the damages sustained by your orators by reason of the unlawful use

of the said machine by the said defendant, or the profits made by

by such use.

But now, so it is, may it please your honors, that the said

have actually combined and confederated
j^ctnal

with the said James Gould and ,
combina-

or some of them, to resist, embarrass, and destroy the exclusive privi-

leges secured to your orators as aforesaid, and to use the said patented

machines without the license of your orators, and in violation of their

rights ; and the said confederates or some of them, including the said

defendants, have held meetings, and entered into agreements, and con-

tributed or promised to contribute, money, for the purposes last afore-

said, hoping so to embarrass and oppress your orators, by protracted

and expensive litigation, as to prevent your orators from enjoying

their just rights aforesaid, and obtain the use of the said machines

without paying any compensation therefor. All which is contrary to

equity and good conscience, and in contravention of your orators' just

rights in the premises.
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CH. II. To the end, therefore, that the said defendants may, if they can,

show cause why your orators should not have the relief hereby

prayed, and may, upon their several and respective corporal oaths,

and according to the best and utmost of their several and respective

knowledge, remembrance, information and belief, full, true, direct,

and perfect answer make to such of the several interrogatories here-

inafter numbered and set forth, as by the note hereunder written, they

are respectively required to answer ; that is to say :
—

Interrog- !• Whether the said letters patent were granted and issued as

atories. above stated ?

2. Whether the said letters patent were renewed and extended, as

is above stated ?

3. Whether the disclaimer aforesaid was filed, as is above stated ?
|

4. Whether the grant by the said William W. Woodworth to the

said Washburn and Brown, was made, as is above stated ?

5. Whether the grant by the said William W. Woodworth to the

said Wilson, was made, as is above stated ?

6. Whether the said action at law was commenced and prosecuted,

and the said verdict and judgment recovered, as is above stated ?

7. Whether the said defendants have at any time, and when, and

during what period of time, either severally and each by himself, or

jointly with any and what other person or persons, used any planing

machine, and where ; and whether or no the same was not substan-

tially the same, in its construction and mode of operation, as the said

planing machine of the said William Woodworth, and how the same

differed therefrom, if at all ?

8. Whether or no such planing machine was used to plane boards

for the use of the said defendants or either of them, or for customers

and the public generally, and, if the former, whether or no any, and

if any, how much, cost and expense was saved by means of said

machine : and, if the latter, how much profit has been realized there-

> from, and what quantities of boards or other materials have been so

planed, and at or after what rates or prices, and what expenses were

incurred, in the operation of planing ?

9. Whether or no the said defendants, or either of them, has en-

tered into any agreement, or has or had any agreement with the said

Gould, or any and what other person or persons, to contribute any

and what sum of money, or other thing of value, for the purpose of

opposing the rights of your orators under the said letters patent, or

paying the expenses of lawsuits, or any and what other expenses

incurred, or to be incurred, in resisting the said rights under the said

letters patent, and whether any and how many meetings have been

held, or consultations had, and by and between whom, and when, and
where, and whether any writing has been signed, and by whom, and

what were its contents, and in whose possession is the original paper ?
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And that the said defendants may answer the premises, and that CH. II.

they may be decreed to account for and pay over to your orators all prayer.

such gains and profits as have accrued to them from using the said

machines, since the expiration of the said original letters patent, and
that they may be restrained by an injunction issuing out of this Hon-
orable Court, or issued by one of your honors, according to the form
of the statute in such case made and provided, from using or vending
any one or more of the said machines, substantially the same in its

construction and mode of operation as the said patentee's planing

machine ; and that the machine or machines now in the possession

of the said defendants, or under their control, may be destroyed, or

delivered up to your orators ; and for such further or other relief, as

the nature of this case may require, and to your honors may seem
meet.

May it please your honors, to grant unto your orators, not only a

writ of injunction conformable to the prayer of this bill, but, also a

writ of subpoena, directed to

and commanding them, and each of them, to appear

and answer unto this bill of complaint, and to do and receive what to

your honors shall seem meet.

XL Bill by the assignee of a patent, after a verdict in an action at law

against the same party.

To the Judges of the Circuit Court of the United States for the

District of Massachusetts :
—

William V. Many, of Albany, in the Northern District of New
York, Esquire, as he is the grantee of certain exclusive privileges

under and pursuant to an act of Congress as is hereafter fully set

forth, brings this bill of complaint against George W. Sizer and

Henry Sizer, both of Springfield, in the State of Massachusetts,

machinists and iron founders.

And thereupon your orator complains and says, that Samuel Trus- Xniscott,

cott, George Wolf, and James Dougherty, of Columbia, Pennsylvania, ?'°"'J'°?

citizens of the United States, being the true and original inventors of inventors,

a new and useful improvement in the mode of making cast-iron
"'

wheels, to be used on railroads, and for other purposes, not known

or used before their application for letters patent, did apply to the

Secretary of State, of the United States, for letters patent for such

improvement : and having fully and in all respects complied with all

3
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CH. n. the requisitions of the law in that behalf, and especially having made
~
oath that they verily believed themselves to be the true inventors and

discoverers of such improvement; and having, also, paid into the

treasury of the United States the sum of thirty dollars, and delivered

a receipt for the same, and presented to the Secretary of the United

States a petition setting forth their desire to obtain an exclusive prop-

erty in the said improvement, and praying that letters patent might

for that purpose be granted to them ; and having, also, delivered

and filed in the said office of the Secretary of State a written descrip-

tion of their said- improvement, and of the manner of using the same,

and accompanied the same with drawings thereof and written refer-

ences in such full, clear, and exact terms, as to distinguish the same

from all other things before known, and so as to enable any other

person skilled in the art with which the said improvement is most

nearly connected, to make and use the same, which said description

was duly signed by the said Truscott, "Wolf, and Dougherty, and

attested by two witneses ; the said Secretary of State did thereupon

Letters cause letters patent to be made out in the name of the United States

eranted to
'^^ America in due form of law in all respects, bearing date on the

Truscott et seventeenth day of March, eighteen hundred and sixty-eight, where-

March hy was granted to the said Samuel Truscott, George "Wolf, and
1838. James Dougherty, their heirs, administrators, and assigns, for the

term of fourteen years from the date thereof, the full and exclusive

right and liberty of using and vending to others to be used, the said

improvement, which is entitled in the said letters patent "a new
and useful improvement in the mode of making cast-iron wheels, to

be used on railroads, and applicable to other purposes," and the said

letters patent having been signed by John Forsyth, Secretary of

State, and countersigned by Henry L. Ellsworth, Commissioner of

Patent, and the said Secretary of State having caused the seal of

the Patent Office to be thereto affixed, and the same having been duly

recorded, were issued and delivered to the said Truscott, "Wolf,

and Dougherty, all which will more fully appear in and by the said

letters patent, or a copy thereof, duly certified by the Commissioner
of Patents, to which for greater certainty your orator craves leave to

refer.

Truscott & And your orator further shews unto your honors, that on or about

^i^Z^^ *^® ^^^^^ °^ August, in the year eighteen hundred and thirty-nine, the

Wolf and said Samuel Truscott and James Dougherty did, by their deed of

Augf 1839. *^hat date, assign to the said George Wolf, and one Frederic Baugher,

of said borough of Columbia, in the State of Pennsylvania, all the

right, title, and interest which they had in the said letters patent, and
the invention as secured to them by said letters patent, and for, to,

and in the United States of America, for and during the full term for



ORIGINAL BILLS PEAYING BELIEF. 35

which said letters patent are or may be granted, reserving, neverthe- CH. n.

less, one manufacturing right thereof, in one establishment, to each

of them (the Samuel Truscott and James Dougherty), not to be

.

used, erected, or carried on within one hundred miles of the said

borough of Columbia, in the county of Lancaster, and State of Penn-

sylvania.

And the said Frederic Baugher did, by his deed, dated the twenty- Baugher to

eighth day of April, eighteen hundred and forty-seven, assign all his ^pr.^MT.
right, title, and interest to the letters patent and invention, to the said

George Wolf. And the said Samuel Truscott did, by his deed, dated Truscott

the twenty-sixth day of May, eighteen hundred and forty-seven, as- ^e May'

sign to the said George Wolf, all his right, title, and interest, in the '^^^'^

said reserved right to use the said invention, as set forth in the deed

from the said Truscott and Dougherty, to the said Wolf and Baugher,

dated the third day of August, eighteen hundred and thirty-nine.

And afterwards, to wit, on the eleventh day of June, in the year ^olf to

eighteen hundred and forty-seven, by an agreement of two parts, Many, ii

made by and between the said George Wolf and your orator, duly '

executed and dated on the day and year last aforesaid, the said George

Wolf did transfer, assign, grant, sell, release, convey, and confirm to

your orator, the said invention, the said discovery, the said improve-

ment, the said letters patent, and the rights, franchises, privileges,

and benefits therein and thereby granted, fully, absolutely, and to all

and every extent, possible intent, and purpose whatsoever, the said

one right to manufacture wheels according to the said patent, reserved

by said James Dougherty excepted.

And afterwards, to wit, on the eighteenth day of February, eighteen Dougherty

hundred and forty-eight, the said James Dougherty did by his deed pgj^j'g^g^

of that date (through Samuel Truscott, his attorney, in that behalf

duly appointed), transfer, assign, and set over to the said Geoi-ge

Wolf, his, the said Dougherty's one manufacturing right, reserved to

himself, in and by the said deed from Truscott and Dougherty to the

said Wolf and Baugher, dated the third day of August, eighteen hun-

dred and thirty-nine, as aforesaid.

And the said George Wolf did, by his deed, dated on the eighteenth Wolf to

day of February, eighteen hundred and forty-eight, transfer, assign,
Fe™7i848.

and set over to your orator, the said one reserved manufacturing right,

last above mentioned, as fully and completely as the same was on

the eighteenth day of February, vested in him, the said George Wolf;

all which, said letters patent, deeds, and other instruments of assign-

ment, hereinbefore mentioned, have been, and are duly recorded in

the Patent Oflace of the United States at Washington, whereby your

orator became possessed of and entitled to the said letters patent, and

to all the property, right, and interest in the said invention, under and
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CH. If. by virtue of said letters patent, and the subsequent deeds and other

instruments of assignment to your orator, as aforesaid.

Defendants And your orator further shews unto your honors, that said George

are infring- yf Sizer and Henry Sizer of Springfield, State of Massachusetts,
ing on the '

,,. , c •^

rights, &o. aforesaid, are now manufacturing and selhng great numbers ot rail-

road wheels, constructed according to the mode set forth in the said

letters patent, the exclusive right to which mode of constructing said

wheels is, by law, vested in your orator, and that the said defendants

have been manufacturing and selling the same for some time past, but

how long, in particular, your orator is not informed, and cannot set

forth, but prays that the said defendants may discover and set forth

the same ; and thereby the said defendants have and still do infringe

upon the exclusive privileges intended to be secured to your orator in

the said letters patent.

Action by And your orator further shews unto your honors, that heretofore,

plaintiff «. yj^ ^t the term of this Honorable Court, begun and holden at Bos-

Oct. term,' ton, within and for the District of Massachusetts, on the fifteenth day

(f*Court °^ October, in the year of our Lord eighteen hundred and forty-eight,

Boston. your orator, William V. Many, impleaded George W. Sizer and

Henry Sizer in an action at law, wherein he declared against them in

a plea of the case for a violation of the exclusive privileges of your

orator, William V. Many, secured to him by the letters patent, and

grants, and assignments, aforesaid, by manufacturing and selling rail-

road wheels substantially the same- in their construction as the said

railroad wheels manufactured by your orator, pursuant to the descrip-

tion or specification contained in said letters patent. And the said

George W. and Henry Sizer having pleaded that they were not

guilty in manner and form as the said plaintiff" had declared against

them, and issue being joined thereon, the cause was committed to a

Verdict jury, who returned their verdict therein, upon oath, and found that
for plaintiff,

jj^g g^j^ George W. and Henry Sizer were guilty in manner and form

as the said plaintiif had declared against them, and assessed damages
in the sum of seventeen hundred dollars and upwards.

Plaintiff And your orator has requested the said George W. Sizer and

ques'ttd de- ^^^U Sizer to desist and refrain from further manufacturing or sell-

fendants to ing said railroad wheels, and to account with and pay to your orator
"^ the damages sustamed by your orator, by reason of the unlawful man-

ufacture of the said railroad wheels, by the said defendants, or the

profits made by them, by such manufacture and sale.

But now, so it is, may it please your honors, that the said defend-

ants have confederated to use the said improvement in the manufac-

ture of railroad wheels, without the license of your orator, and in

violation of his rights, do without his license, continue to use the

same, all which is contrary to equity and good conscience.
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To the end, therefore, that the said defendants may, if they can, CH. II.

shew cause why your orator should not have the relief herehy prayed,

and may upon their several and corporal oaths, and according to the

best and utmost of their several and respective knowledge, remem-

brance, information, and belief, full, true, direct, and perfect answer

make to such of the several interrogatories hereinafter numbered and

set forth, as by the note hereunder written, they are respectively re-

quired to answer, that is to say :
—

1. Whether the said letters patent were granted and issued as

above stated ?

2. Whether the several grants, or assignments, to the several per-

sons hereinbefore mentioned, were made as is above stated ?

3. Whether the said action at law was commenced and prosecuted,

and the said verdict was recovered, as is above stated ?

4. Whether the said defendants have, at any time, and when, and

during what period of time, either severally, and each by himself, or

jointly, with any, and what other person or persons, manufactured or

sold any of said railroad wheels, and when, and whether or no the

same were not manufactured of substantially the same form, and in

substantially the same manner, as the said railroad wheels manufac-

tured by the said plaintiff (your orator), and how the same differed

therefrom, if at all ?

5. Whether or not such railroad wheels were manufactured or sold

for the use of the public generally, and if so, how much profit has been

realized therefrom, and how many, and what quantity of such wheels

have been manufactured or sold by the defendants, or either of the

defendants, and at what prices ?

And your orator further prays, that each of the said defendants

may be required to well and truly make answer separately to each

and several of the above-noted interrogatories.

And that the said defendants may answer the premises, and that Prayer for

they may be decreed to account for and pay over to your orator all "^^ ^*''

such gains and profits as have accrued to them from using the said

improvement, since the issuing of the said letters patent ; and that

they may be restrained by an injunction issuing out of this Honorable

Court, or issued by one of your honors, according to the form of the

statute in such case made and provided, from manufacturing or selling

any more of the said railroad wheels, substantially the same in their

construction, as the said railroad wheels, manufactured by your orator,

according to the said letters patent ; and for such further or other

relief as the nature of the case may require and to your honors may

seem meet.

May it please your honors to grant unto your orator, not only a

writ of inj auction conformable to the prayer of this bill, but also a
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CH- II- writ of subpoena, directed to George W. Sizer and Henry Sizer, and

commanding them, and each of them, to appear and answer unto this

bill of complaint, and to do and receive what to your honors shall

seem meet.

XII. Bill by the assignee of a copyright to restrain an infringement.

To the Honorable, the Justices of the Circuit Court of the United

States for the District of Massachusetts :
—

Parties C!. C. Little, of Cambridge, in the said District, and J. Brown, of

Watertown, in the said District, both booksellers and pubhshers, trad-

ing in Boston, in the said District, as copartners, under the style and

firm of L. and B., bring their Bill against B. B. Muzzey, of Boston,

aforesaid, bookseller and publisher.

And thereupon your orators complain and shew unto your honors,

that in the year one thousand eight hundred and thirty, Octavius

Pickering, then of Boston, aforesaid, counsellor at law, composed,

Title of the and printed, and published a certain book, entitled, "Reports of Cases

th^'fa'^^k
'° argued and determined in the Supreme Judicial Court of Massachu-

infringed. setts. By Octavius Pickering, Counsellor at law. Volume VIII."

:

being the eighth volume of a certain series of books, commonly known

and called as Pickering's Reports : the title of which said book was

duly entered for the securing of the copyright thereof, by the said

Octavius Pickering, according to the act of Congress, on the twenty-

first day of June, in the year one thousand eight hundred and thirty,

in the Clerk's office of the District Court of the United States, for

Massachusetts District, as by the record of such entry remaining in

the said Clerk's office fully appears : and your orators aver, that

thereupon the said Octavius Pickering did all other acts and things

required by law for the securing of his said copyright in the book

aforesaid, and continued, by his agents, duly authorized, to publish

and sell the same exclusively of all other persons, under the protection

of the copyright thus secured to him, until his assignment thereof,

hereinafter mentioned.

And your orators further shew, that in the year one thousand eight

hundred and forty-one, the said Octavius Pickering, then of Boston,

counsellor at law, composed, and printed, and published, a certain

other book, entitled, " Reports of Cases argued and determined in the

Supreme Judicial Court of Massachusetts. By Octavius Pickering,

Counsellor at Law. Volume XIX." : being the nineteenth volume of

the same series of books commonly known and called as Pickering's

Reports, the title of which said book was duly entered, for the secur-

ing of the copyright thereof, by the said Octavius Pickering, accord-
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ing to the act of Congress, on the second day of August, in the year CH. II.

one thousand eight hundred and forty-one, in the Clerk's office of the

District Court of the United States for the District of Massachusetts,

as by the record of such entry remaining in the said Clerk's office

fully appears : and your orators aver, that thereupon, the said Octa-

vius Pickering did all acts and things required by law for the secur-

ing of his said copyright in the book last mentioned, and continued,

by his agents duly authorized, to publish and sell the same, exclu-

sively of all other persons, under the protection of the copyright

thus secured to him, until the assignment thereof hereinafter men-
tioned.

And your orators further shew, that afterwards, to wit, on the sixth

day of December, in the year one thbusand eight hundred and forty-

four, the said Octavius Pickering, by his deed duly acknowledged and

recorded, sold, assigned, and conveyed unto your orators all his right,

title, and interest in and to his said copyrights of both the books afore-

said, as by the record of the said deed remaining in the said Clerk's

office fully appears : and thereupon your orators, as proprietors of the

said copyrights, have continued to publish and sell the said books, ex-

clusively of all other persons, until the committing of the grievances

hereinafter complained of.

And your orators further shew, that in the year eighteen hundred

and forty-four, Theron Metealf, of Boston, aforesaid, counsellor at law,

composed a certain other book, entitled " Reports of Cases argued and

determined in the Supreme Judicial Court of Massachusetts. By
Theron Metealf. Volume V." : and while the same still remained in

manuscript, to wit, on the nineteenth day of January, in the year last

aforesaid, the said Theron Metealf, by his deed duly executed, sold,

assigned, and transferred to your orators, the manuscript of the said

"book, with a right to take out a copyright in their own names. And
afterwards, to wit, on the eleventh day of March, in the year last

aforesaid, your orators having caused the said book to be printed, and

being about to publish the same, duly, entered the title thereof, for the

securing of the copyright thereof, in their own names, as proprietors,

according to the act of Congress, in the Clerk's office of the District

Court of the United States for Massachusetts District, as by the record

of such entry remaining in the said Clerk's office, fully appears : and

your orators aver that thereupon they did all other acts and things re-

quired by law, for the securing of th,eir said copyright in the book last

aforesaid, and have continued to publish and sell the same, exclusively

of all other persons, under the protection of the copyright thus secured

to them, until the committing of the grievances hereinafter com-

plained of.

And your orators further shew, that the exclusive right to print,



40 EQUITY PRECEDENTS.

^^- ^^- publish, and sell the several books aforesaid, and the whole and every

part of the contents of each of them, was and is vested in your orators

;

that your orators have expended large sums of money in preparing

and printing editions of the said books, and have always had, and still

have, a sufficient number of copies of the same on hand for sale to the

public at a reasonable price, and have always received, and still ought

to receive, the profits thereof:

Nevertheless, the said B. B. M., contriving and intending to injure

your orators, without the license or consent of your orators, on the

ment
*" twenty-third day of December, in the year eighteen hundred and

forfy-seven, at his shop in the city of Boston, published and exposed

to sale, and sold, and still continues to expose to sale, divers, to wit,

fifty copies of a book entitled (here insert the title of the hook com-

plained of, verbatim) ; knowing the same had been printed without

the consent of your orators : which said book, so exposed to sale,

and sold by the said M., is a violation and infringement of the said

several copyrights of your orators, in that it contains from the three

hundred and twenty-ninth page thereof, to the three hundred and

thirty-sixth page thereof, inclusive, matter adopted, copied, and taken

verbatim, from the aforesaid book of your orators, called the fifth

volume of Metcalf 's Reports, commencing with the words, " Shaw,

C. J. This is a suit in Equity,'' and ending with the words, " dis-

tributed according to law " ; and, also, in that it contains, from the

four hundred and seventeenth page thereof, to the four hundred and

nineteenth page thereof, inclusive, other mattter adopted, copied, and

taken verbatim from the aforesaid book of your orators, called the

nineteenth volume of Pickering's Reports, commencing with the

words, "Morton, J. When this case was before the Court," and

ended with the words, "judgment according to the Auditor's re-

port "
; and, also, in that it contains from the four hundred and

twenty-fourth page thereof, to the four hundred and twenty-fifth

page thereof, inclusive, other matter adopted, copied, and taken ver-

batim from the aforesaid book of your orators, called the eighth

volume of Pickering's Reports, commencing with the words, " Par-

ker, C. J., delivered the opinion of the Court," and ending with the

words, " Judgment according to verdict " ; and, also, in that it con-

tains from the five hundred and fiftieth page thereof, to the five hun-

dred and fifty-third page thereof, inclusive, other matter, adopted,

copied, and taken verbatim from the aforesaid book of your orators,

called the fifth volume of Metcalf 's Reports, commencing with the

words, " To the Honorable the House of Representatives," and end-

ing with the words, " Right to vote in any Town " ; all which said

matter, so adopted, copied, and taken in the book, sold, and exposed

to sale, by the said M., was first published in the several books.
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the copyrights of which are now vested in your orators, as afore- CH- H-

said; and the exclusive right to publish and sell the same, and to

take the profits thereof, belongs to your orators by virtue of such
copyrights.

And your orators further shew, that they are informed and believe,

that the said B. B. M. did not print the said book hereinbefore com-
plained of, but that the same was printed and published by certain

booksellers in Philadelphia, trading under the style and firm of

T. & J. W. J. : that, as soon as your orators were aware that the

said book was a violation and infringement of the said several copy-

rights of your orators, your orators wrote to the said T. & J. W. J.

the letter hereto annexed and marked. A, to which your orators

crave leave to refer as part of this bill, informing them thereof, and
that after your orators had thus complained to the said T. & J. W. J.

of this infringement, and informed them of your orators' intention

to pursue their legal remedy in the premises, the said T. & J. W. J.

consigned to the said M. for sale, or sold to the said M., the copies

of the said book so published, exposed to sale, or sold by the said

M., at his shop, as aforesaid. And your orators pray that the said M.
may discover and set forth, whether he received the said copies from

the said T. & J. W. J., and any letter or letters which he may have

received from the said T. & J. "W. J. concerning them or the sale

thereof.

And your orators further shew, that in consequence of the said M.
having so exposed to sale and sold, and of his continuing to expose to

sale and to sell the book hereinbefore complained of, the sales of your

orators' said books have been hindered and rendered less in number
than they would otherwise have been ; and that your orators will suffer

a still greater diminution of their sales, and a still greater loss of their

lawful and rightful profits on their said books, if the said book herein-

before complained of, shall continue to be sold, or exposed to sale, by

the said M., or any other person.

All which acts and doings of the said M. are contrary to equity and

good conscience, and tend to the manifest wrong and injury of your

orators in the premises. In consideration whereof, and forasmuch as

your orators are without adequate remedy, save in a Court of Equity,

your orators pray this Honorable Court to issue a writ of subpcena in

due form of law, and according to the course of this Honorable Court,

directed to the said B. B. M., commanding him at a certain day, and

under a certain penalty to be therein specified, to appear before this

Honorable Court, to answer upon oath all and singular the matters

and things hereinbefore set forth and complained of, and especially to

answer and set forth,

1. Whether he has sold any and how many copies of the said book
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CH. II. hereinbefore complained of, and at what prices, and how many copies

thereof he has now on hand ?

Interroga- 2. Whether the said book does not contain matter adopted, copied,
•tones.

^^^ taken verbatim from the said eighth and nineteenth volumes of

Pickering's Reports, and the said fifth volume of Metcalf 's Eeports,

as hereinbefore specified and described ?

3. Whether your orators are not the proprietors of the several

copyrights of the said eighth and nineteenth volumes of Pickering's

Eeports, and the said fifth volume of Metcalf 's Reports.

Prayer. -^^^ that the said M. may be restrained by injunction from selling

or exposing to sale, or causing, or being in any way concerned in the

selling, or exposing to sale, or otherwise disposing of any other copy

or copies of the book hereinbefore complained of; and that he

be ordered to render an account of the copies of the same that have

been sold, and to pay over the profits of such sales to your orators

;

and that he be ordered to surrender and deliver up to your orators,

all the copies of the said book that he has on hand, and be decreed

to pay to your orators their costs in this suit ; and that the exclusive

right and privilege of your orators to print, publish, and sell their

said books, and the matters hereinbefore charged to have been

piratically taken from them as aforesaid, may be established, and that

your orators may have such other and further relief in the premises

as to this Honorable Court may seem meet, and as the nature and

circumstances of the case may require.

Xni. Bill by the author and proprietor of a copyright, to restrain an

infringement.

To the Honorable the Judges of the Circuit Court of the United

States, for the District of Massachusetts.

Parties. F. E., of Boston, in the State of Massachusetts, Esquire, a citizen

of the said State, brings this, his bill against C. D., of New York, in

the State of New York, Gentleman, and a citizen of the said State of

New York, and A. S. B. of Philadelphia, in the State of Pennsyl-

vania, bookseller, and a citizen of said State of Pennsylvania, the

said D. and B. being partners in trade, jointly negotiating in the

business of booksellers, under the firm of A. S. B. and Company, of

Philadelphia aforesaid.

And thereupon your orator complains and says, that he is a citizen

of the United States, and is the author and proprietor of a certain

book, entitled " Emerson's First Part, The North American Arith-
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metic, Part First, containing Elementary Lessons, by Frederic Em- CH. n.

arson," and that on the twenty-eighth day of August, in the year of plaintiff's

our Lord one thousand eight hundred and twenty-nine, certain per- ™? ^^J... ,,„ „-,. „ '^ author of
sons domg busmess under the firm of Lmcoln & Edmands, to wit, the book in-

Ensign Lincoln and Thomas Edmands, both citizens of the said*^"^®^"

United States, and resident in said District of Massachusetts, pub-
lished the above-mentioned book, composed by your orator, who, at

the same time, for a good and valuable consideration to him paid by
said Lincoln and Edmands, did by his agreement in writing, agree

with them, that they should, as hereinafter mentioned, be the exclu-

sive proprietors and publishers of said work, and take out a copyright

in their names for the same, a printed- copy of the title of which

book the said Lincoln and Edmands, on the twenty-eighth day of

August, A. D. eighteen hundred and twenty-nine, they being then

and there such exclusive proprietors of said book, and solely entitled

to a copyright of the same, deposited in the office of the Clerk of

the District Court of the United States for the said District of Massa-

chusetts, before the said book had been published, which title was
on that day recorded in the said office of the Clerk of said District

Court, and the said Lincoln and Edmands caused to be published

and inserted in the page immediately following the title-page of

said book, a copy of the record of the certificate of the Clerk of the

said District Court of the United States, that the title of said book

had been deposited in the office of said Clerk on the day last afore-

said; and within two months from the date of said certificate, said

Lincoln and Edmands caused a copy thereof to be published in a

newspaper printed in Boston, in said District, for the space of four

weeks, and within six months from the publication of said book,

caused a copy of the same to be delivered to the Secretary of State

of the Uuited States, to be preserved in the office of said Secretary,

and took aU the measures and steps required by law for securing said

copyright ; and by, and in virtue of the Statutes of the United

States, they, the said Lincoln and Edmands, and their assigns, have

had the lawful and exclusive right of publishing said book, from the

time of the date of said certificate, until and at the filing of this

BiU.

And your orator further shews, that on the 17th day of February,

in the year of our Lord 1835, by a certain assignment, in writing,

of that date, for a good and valuable consideration, the said Thomas

Edmands and one Charles D. Gould, administrator of the said Ensign

Lincoln, then deceased, conveyed and assigned to your orator, all

their, the said Lincoln and Edmands' right, interest, and property in

the said book, and the copyright thereof, and your orator thereby

became the sole legal proprietor of said copyright, and ever since the
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CH. II. date last aforesaid, has been, and now is, such sole proprietor, having

the sole and exclusive right of printing, publishing, and exposing to

sale, and selling copies of the said work as aforesaid.

And your orator further says, that afterwards, to wit, in the year

of our Lord eighteen hundred and thirty-eight, he revised and

amended his said book, and in the same year took out a copyright

thereof in his own name, he being then and there the author and

exclusive proprietor of the said book, and of the said revisions and

amendments thereof; which said, revised and amended book was

entitled " Emerson's First Part, The North American Arithmetic,

Part First, For Young Learners. By Frederic Emerson."

And your orator further says, that before the publication of the

said revised and amended book, he deposited a printed copy of the

said title thereof, in the Clerk's Office of the District Court of the

said District of Massachusetts, and did, within three months from

the publication thereof, cause to be delivered a copy of the same

book to the said Clerk, and did also give information of the copy-

right thereof being secured by causing to be inserted in the several

copies of the same, on the page immediately following the title-page

thereof, the following words, to wit: "Entered according to. Act of

Congress, in the year 1838, by Frederic Emerson, in the Clerk's

Office of the District Court of the District of Massachusetts."

And your orator further says, that the purpose of both the said

editions of his said book, is to teach children the elements of Arith-

metic, and that the plan of the lessons therein contained, is his own

invention ; and that in the execution of his said plan, he has arranged

a certain set of tables, in the form of lessons, and the said D. and B.,

in the construction of a book, hereinafter mentioned, purporting to be

composed by said D., have adopted the same arrangement, and of the

same tables, and have published the same in their said work, herein-

after mentioned.

Infringe- And your orator, in his said book, has also arranged a gradation

of examples to precede each table, in such manner as to form with

the table, a peculiar and symmetrical appearance of each page, and

the said D. and B., in their said book, have adopted the same

arrangement, giving the Lessons of the said D.'s book a similar

appearance, page for page, to those of the said E.'s book ; and

farther, that your orator, in his said book, illustrated his Lessons by

attaching to each example Unit Marks, representing the numbers

embraced in the example, which said method of illustration is his

own invention ; and the said D. and B. have also, in the said book

of said D., adopted this method of illustration, in divers lessons con-

tained in said work.

All which wiU appear by a reference to, and comparison of certain



ORIGINAL BILLS PEAYING RELIEF. 45

pages of your orator's book aforesaid, and the said several editions CH. n.

thereof, with certain pages ia the said book of said D., to wit : And
~

your orator further shews, that he, being the lawful proprietor of

said book, called " Emerson's First' Part," and the said copyright

thereof, and in possession of the same, and having divers copies

of said books on hand, and offered for sale, at a reasonable price,

and always having had on hand and offered for sale, at a reason-

able price, a sufficient number of copies of said book, and being

in the enjoyment of the profits of the same, the said C. D. and

A. S. B., on the 20th day of February, in the year of our Lord, 1843,

without the consent and allowance of your orator, exposed to sale,

and sold fifty copies of the said work, purporting to have been com-

posed by said D., and have at divers times before and since that

day, exposed to sale and sold, divers, to wit, 1000 copies of the

same work, and still have on hand, and offer for sale, copies of the

same, the said work being entitled " First Lessons in Arithmetic,

designed for Beginners. By C. D.," which said last-mentioned work,

in divers parts thereof, as hereinafter specified, is adopted from the

book first above mentioned, composed by your orator, and the print-

ing and selling thereof, and the exposing of the same to sale, are

infringements of the said copyright of your orator.

And the said D. and B., at the time of making such sales, and

of exposing to sale the said copies of said work of said D., knew
that your orator was the author and proprietor of said " Emerson's

First Part," and that he had the copyright aforesaid, and they knew
the said copies by them so sold, and exposed to sale, to have been

copied from the said work of your orator ; and knew that the printing,

exposing to sale, and selling the same, without the consent of your

orator, was an infringement of such copyright ; and knew the said

copies by them so sold and so exposed to sale, to have been printed

and published without the consent of your orator.

And your orator further shews that the said work of said D. is

copied and pirated from that of your orator, and is an infringement

of your orator's copyright in the particulars hereinbefore set forth

and specified.

And your orator further shews, that in consequence of the said

D. and B. having so exposed to sale, and sold the said work of said

D., the sales of your orator's book have been hindered and rendered

less in number than they would have been had not the said D. and B.

so exposed to sale and sold said pirated work. {Pray suhpcena and

injunction, as in the precedent, ante, p. 42.)
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IV.

CH. II. Bills by Creditors for Paymmt of Debts.

XIV. Bill by simple contract creditors against the executors of the deceased

debtor, for payment of his debts.

Humbly complaining shew unto your honors your orator, "W. B.

of, &c. and C. D. of, &c. creditors by simple contract of J. F. late

of, &c. deceased, on behalf of themselves and all other the creditors

of the said J. F. who shall come in and seek relief by and contribute

Statement to the expense of this suit, that the said J. F. at the time of his

due'To'the" death was justly and truly indebted unto your orator W. B. in the

plaintiffs, gum of $ and upwards, for goods sold and delivered, and

moneys paid, laid out, and expended to and for his use, and that the

said J. F. was also justly and truly indebted to your orator, C. D. in

the sum of % and upwards, for, &c. And your orators

further shew unto your honors, that the said J. F. in his lifetime,

and at the time of his death, was possessed of, or well entitled unto

Deatli of a considerable personal estate, and being so possessed, departed this

the testator,
jjjfg ^^ ^^ about having first duly made his last will, bearing

His will,
^j^^g^ ^g_ jj^^ thereby appointed J. M. and C. S. (the defendants

hereinafter named) the executors thereof, as in and by the said will,

or the probate thereof, to which your orators crave leave to refer

when produced to this Honorable Court will appear. And your

the°execu-^ orators further shew unto your honors that the said J. M. and J. S.

*°'^- duly proved the said will in the proper Court, and undertook the

executorship thereof, and possessed themselves of the personal estate

and effects of the said testator to a very considerable amount, and

more than sufficient to satisfy his just debts and funeral expenses.

And your orators further shew unto your honors that the said J. M.

, ,. and C. S. having possessed themselves of the said testator's personal

tions to the estate and effects as aforesaid, your orators have made and caused to

e en an
. ^^ m^de several applications to them the said J. M. and C. S. and

requested them to pay and satisfy unto your orators their respective

demands, with which just and reasonable requests your orators well

hoped that the said J. M. and C. S. would have complied as in justice

F Pretence and equity they ought to have done. But now so it is, &c. {see form
that the

2<[o. 20, p. 4). And the said defendants pretend that the said testa-
personal es- ' -^ -'

.

^
tate is ex- tor's personal estate was small and inconsiderable, and hath already

been exhausted in the payment of his funeral expenses and just

that it was debts. Whereas your orators charge that the said testator's personal

suffioienUo estates and effects were more than sufficient to discharge all his just

discharge debts and funeral expenses, and so it would appear if the said defend-

debts, &c. ants would set forth a full, true, and particular account of all and
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every the personal estate and effects of the said testator come to their CH. n.

or either of their hands or use, and also a full, true, and particu-

lar account of the manner in which they have disposed of or applied

the same, but which they refuse to do. All which actings, &c. (see

form No. 22, f. 5, interrogating to the stating and charging parts).

And that an account may be taken of the moneys due to your orators

in respect of their said several demands, and of other the debts owing

by the said J. F. at the time of his death; and that if the said

defendants shall not admit assets of the said testator, then that an

account may also be taken of the personal estate and effects of the

said testator possessed or received by or by the order or for the use

of the said defendants, or either of them, and that such personal

estate may be applied in a due course of administration. And that

your orators and the said other unsatisfied creditors by simple con-

tract of the said testator may have such further or other relief in the

premises as to your honors shall seem meet, and the circumstances of

this case may require. May it please, &c. {seeform No. 26, p. 6).

Pray subpoena against J. M. and G. S.

Debts dne

XV. Bill by simple contract creditors against the executor, &o., for pay-

ment of debts, and marshalling assets.

Humbly complaining shew unto your honors your orators A. B.

and C. D. of, &c. (creditors of S. M., late of, &c. deceased), on

behalf of themselves, and all other unsatisfied creditors by simple

contract of the said S. M., who shall come in and contribute to the

expense of this suit. That the said S. M. was in his lifetime, and

at his death, indebted to your orators, as copartners, in the sum from the

of $ , for business done by your orators for him, as his ^^ time of

agents. And the said S. M. was also, at his death, indebted to sev- tis death.

eral other persons by simple contract or otherwise, in several other

sums of money. And your orators further shew unto your honors, that

the said S. M. was, in his lifetime, and at the time of his decease,

seised in fee simple of divers real estates, situate at (subject,

as it is alleged, to an annuity of $ payable to E. the wife of I. C.

of, &c. who, together with her said husband, are two of the defend-

ants hereinafter named); and was also possessed of considerable
^^j^J.^^" ^g_

personal estate, and being so seised and possessed, duly made and vising and

published his last will and testament in writing, bearing date the ing real and

day of (executed by him the said S. M., and attested P^^atTas

in such manner as by law is required for devising real estates), therein

, .j-nnii, mentioned,

whereby he devised all his said real estates to the said -b. U. tnen charged

E. F., for her life, with remainder to E. B. of, &c. (another defend- ^^^^*^j ^^

ant hereinafter named) then, and now an infant under the age ofdebta.
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CH. II. twenty-one years, his heirs and assigns forever ; and the said testator

thereby gave all his personal estate, after payment of his funeral and

testamentary expenses and debts, with which he charged all bis said

personal and real estates, to the said I. C, who he thereby appointed

sole executor of his said will, as by the said will and the probate

copy thereof respectively, reference being thereunto had, will more

fully appear. And your orators further shew unto your honors, that

testator. the said testator departed this life on or about ,
without alter-

ing or revoking his said will, leaving I. M. of, &c. another defendant

hereinafter named, his uncle and heir-at-law, and also leaving the

said E. C, then E. F., and I. C. him surviving ; and the said I. C.

Proof of ^'^°^ ^f'®'' ^^^ decease of the said testator, duly proved the said

his will. -will in the proper Court, and took upon himself the execution

Possession thereof, and under and by virtue of such probate, possessed him-

t'atOT^s'per- self of all, or most of the personal estate of the said testator. And
sonal estate, yom- orators further shew unto your honors, that the said E. C.

upon his upon, or soon after the death of the said testator, entered upon, and
real estate,

^^^j^ possession of all his said real estates, and continued in posses-

Marriaee
®'°" thereof, until her marriage with the said I. C. (which happened

of the de- some time ago), and, ever since that time, the said I. C. in right of

real estate the said E. C. hath been, and now is, in the possession or receipt of

and the ex-
(.jjg rents and profits of all the said estates devised to the said E. C.

ecutor. ^

The testa- fo'" I^^r life.- And your orators further shew unto your honors, that

tor's debts {[jg vyhole of your orators' said debts remain due and owinc to them
still unpaid. •'

r. /. i i i • i
respectively, and they have therefore frequently requested the said

Applica- I. C. to account with your orators, and such other unsatisfied cred-
*"'™'

iters as aforesaid, for the personal estate of the said testator, and to

apply the same in payment of their respective demands ; and your

orators hoped that the said personal estate would have been duly

applied towards payment of the said debts, so far as the same would

extend, and that any deficiency therein would have been supplied

out of the said real estate : But now so it is, may it please your

honors, the said I. C. combining with the said E. his wife, R. B., and

I. M. {charge confederacy as in form No. 20, p. 4), has absolutely

refused to pay any part of the said debts due to your orators as

f?i5®'^"°f aforesaid, or the demand of such other unsatisfied creditors as afore-
• 01 the insui-

fioiency of said, pretending that all the said testator's personal estate received

tor's per- ^7 li™ ^^s not sufficient to satisfy the bond, and other specialty

sonal estate ,jebts owing by the said testator, at the time of his death ; and that

ment of his he hath applied the same in discharge of such debts. Whereas

debts!^
^^ y°^^ orators charge, that the said testator's personal estate was more

Cjjafgg of
than BuflBcient to satisfy all his funeral and testamentary expenses

the suffi- and debts, as well those by specialty as by simple contract, and that

thereof; it would SO appear, if the said I. C. would set forth such account
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thereof as hereinafter required, but which he refuses to do; and CH. IL

your orators further charge, th^t if the said personal estate be insuffi-

cient for the payment of the specialty and simple conti-act debts of

the said testator, then that the said specialty debts ought to be paid but if not,

out of the said testator's real estates ; and if the said personal estate,
sete should"

or any part thereof, has been applied in payment of any such specialty be mar-

debts, then that your orators, and the other creditors by simple con-

tract of the said testator, are entitled in equity to stand in the place

of such specialty creditors against the said real estates, and to have
a satisfaction thereout, for so much of the personal as has been, or

shall be exhausted by payment of such specialty debts, and to have
the said real estates, or a sufficient part thereof sold for that purpose,

•and also for the purpose of supplying any deficiency in the said per-

sonal estate, for the payment of any of the debts so charged by the

said testator on his said real and personal estate as aforesaid : But
the said I. C. and E., his wife, not only refuse to join in any such sale,

but the said I. C. in right of the said E., his wife, claims to be inter-

ested in the said real estates, under the said devise thereof, unto

the said E. C. for her life, and also on account of the said annuity

of $ payable to the said E. C. as aforesaid, and oppose a sale

of any part thereof, for the purposes aforesaid. And the said R. B.

alleges that he is an infant, and therefore cannot join in any such

sale as aforesaid ; and the said I. M. as heir-at-law of the said testa-

tor, disputes the validity of the said will, and refuses his concurrence,

if necessary, in any such sale as aforesaid. (Interrogate to the mate-

rial parts of the statement and charges of this hill.) And that the Discovery,

said defendants I. C. and E., his wife, may set forth in manner
aforesaid, a particular rental or account, of all and singular the

real estates of which the said S. M. was seised of or entitled to

at the time of his death ; and where the same and every part thereof

are, or is situate, and to whom let, and at what yearly, or other rent

or rents ; and also a particular account of the rents and profits of

the said estates, received by or for the use of them, or either of

them, since the death of the said testator. And that the said defend-

ant I. C. may also set forth an account of the said testator's per-

sonal estate, and the amount and particulars thereof possessed by

him, and what part thereof is now in his hands, and how much
thereof has been disposed of by him in payment of the said testa-

tor's funeral and testamentary expenses and debts ; and what debts,

and to what amount, still remain unsatisfied ; and whether they

are debts by simple contract or specialty. And that an account Prayer,

may be taken, by and under the deci'ee of this Honorable Court, of

the said debt so due to your orators as such copartners as aforesaid,

and of all other debts which were owing by the said testator at the

4
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CH. II. time of his death, and which still remain unpaid. And that an

account may also be taken of the said testator's personal estate and

effects received by, or for the use of the said I. C. as such executor

as aforesaid ; and that the personal estate and effects of the said tes-

tator may be applied in payment of his said debts in a due course of

administration : And that so much thereof as shall remain, after

payment of the said testator's debts by specialty, may be applied in

or towards the payment of the said debt so due to your orators as

aforesaid, and the debts, of all other unsatisfied creditors of the said

testator, by simple contract, who shall come in and contribute to

the expense of this suit, in proportion to their respective demands

;

and in case it shall appear, that the whole, or any part of the said

testator's personal estate, has been exhausted, or applied in or towards

the payment of his specialty debts, and that the residue thereof is

not sufficient to answer the debts of your orators, and the said testa-

tor's other debts on simple contract ; then that it may be declared

that your orators and the other creditors by simple contract of the

said testator, ought to stand in the place of the said testator's cred-

itors by specialty, who have had, or shall have a satisfaction for

their debts out of the said personal estate, and may have satisfaction

out of the said real estate for so much of their respective debts as

his personal estate shall be deficient to answer, by reason of the same

having been exhausted or applied, in or towards the payment of his

debts by specialty ; and that the same may be decreed accordingly ;

and that the said real estates may be sold or mortgaged for that pur-

pose ; and that all proper parties may be decreed to join in such sale

or mortgage, and that the money to arise from such sale or mortgage

may be paid to your orators and the said other creditors by simple

contract accordingly. And that your orators and the said other

unsatisfied creditors by simple contract of the said testator, may have

such further and other relief in the premises as to your honors

may seem meet, and the circumstances of this case require. May it

please, &c. {End hy praying process of subpcena. as inform No. 26,

p. 6, axjainst I. C. and E. Ms wife, R. B. and L JL)

XVL Bill by the holders of certain bills of exchange, in behalf of them-

selves and other creditors, to enforce a trust against certain assignees of

the drawers.

To the Honorable the Justices of the Supreme Judicial Court :
—

Parties "^^ •^•' ^* ^•' '^' ^'' '^^•' ^^^ ^' ^•' ^ °^ Boston, in the County of

Suffolk, merchants and copartners in business under the firm of B. S.
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and Company, as well in behalf of themselves as all others, the hold- CH. n.

ers and just owners of the several drafts, notes and bills of exchange

mentioned in the schedule annexed to a certain agreement under seal

hereinafter described, humbly complaining shew unto your honors,

that C. R. and J. S. E., both of New Bedford, in the County of Origin of

Bristol, merchants and copartners in business, under the firm of?'^l°''^^

C. R. and Son, on the ninth day of September, in the year of our

Lord one thousand eight hundred and thirty-three, drew their draft or

bill of exchange, the date whereof was the day and year aforesaid,

and directed the same to certain persons doing business in Boston at

that time, under the name and style of E. T. and Company, and

therein and thereby commanded the said E. T. and Company, six

months after the date aforesaid, for value received to pay to the order

of B. M., the sum of three thousand dollars, and the said persons

upon whom the said bill of exchange was drawn, as aforesaid, on

the ninth day of November, in the year aforesaid, duly accepted the

same, according to the tenor thereof; and the said B. M. afterwards,

on the day last aforesaid, by his indorsement on the said bill of ex-

change, ordered the contents thereof, for value received, to be paid

to your orators, whereof the said C. E. and J. S. E. thereafterwards

had notice ; and your orators further shew that at Boston aforesaid,

on the twelfth day of March, in the year of our Lord one thousand

eight hundred and thirty-four, when and where the said bill of

exchange was due and payable, they presented the same to the said

E. T. and Company, and then and there demanded the payment

thereof, which the said E. T. and Company, then and there refused,

and of their said refusal your orators on the same day last aforesaid,

gave notice to the said C. E., the surviving partner of said firm, who
were the drawers of the said bill at New Bedford aforesaid, the said

J. S. E. having before then deceased, who thereby then and there

became liable to pay the contents of the said bill to your orators,

but hath never paid the same, and the same continues still diie and

unpaid.

And your orators further shew that the said C. E. and J. S. E. at

said Boston, on the ninth day of September, in the year eighteen

hundred and thirty-three, drew their other draft, or bill of exchange,

the date whereof is the day and year aforesaid, and directed the

same to the said E. T. and Company, and therein and thereby com-

manded them, seven months after the date thereof, for value received,

to pay to the order of B, M., the sum of three thousand dollars, and

the said E. T. and Company, afterwards, on the ninth day of Novem-

ber, in the year last aforesaid, duly accepted the said bill of exchange,

according to the tenor thereof; and the said M. afterwards, on the

day last aforesaid, by his indorsement on the said bill, for value
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CH. n. received, ordered the contents thereof to be paid to your orators,

whereof the said C. and J. S. E. thereafterwards had notice ; and

your orators further shew that on the twelfth day of April, in the

year eighteen hundred and thirty-four, at Boston aforesaid, when and

where the said bill was due and payable, they presented the same to

the said R. T. and Company, and then and there demanded payment

thereof, which the said R. T. and Company, then and there refused

;

and of their said refusal, your orators on the same day last aforesaid,

gave notice to the said C. E., surviving partner of the said firm, at

New Bedford aforesaid, who thereby then and there became liable to

pay the contents of the same bill to your orators, but hath never paid

the same, and the same still continues due and unpaid.

Assign- -A.nd your orators further shew unto your honors, that* the said

?bt' '''t*^
*-' ^' ^"*^ '^' ®' ^' °^ °^ about the twenty-sixth or twenty-seventh

certain of day of December, in the year eighteen hundred and thirty-three,

Ints^^'^"'^" granted and conveyed to J. R., J. A. P., J. G., and W. R. R,, all of

New Bedford aforesaid, merchants, jointly or severally, sundry par-

cels of laad, and sundry ships and other vessels, and divers merchan-

dises, all of great value, namely, of the value of one hundred and

twenty-eight thousand dollars and upwards ; in consideration whereof,

the said R., P., G., and R., gave to the said C. and J. S. E. their

joint promissory notes, in manner following, namely, one promissory

note dated the twenty-eighth day of December aforesaid, for the sum

of thirty-eight thousand eight hundred and fifty-one dollars and eighty-

six cents, payable at the Bedford Commercial Bank, a corporation

duly established, and doing business in New Bedford, in six months

from the said date ; another promissory note, dated the said twenty-

eighth day of December, for the sum of thirty-eight thousand eight

hundred and fifty-one dollars and eighty-six cents, payable at the Mer-

chants' Bank, a corporation duly established, and doing business in

New Bedford, in six months from the said date ; another promissory

note, dated the said twenty-eighth day of December, for the sum of

twenty-nine thousand one hundred and thirty-eight dollars and ninety

cents, payable at the Marine Bank, a corporation duly established, and

doing business at New Bedford, in six months from the said date ; and

one other promissory note, dated the said twenty-eighth day of Decem-

ber, for the sum of nineteen thousand four hundred and twenty-five

dollars and ninety-four cents, payable at the Mechanics' Bank, a corpo-

ration duly established, and doing business at New Bedford, in six

months from the said date : it being provided, however, in each of said

notes, that if it should thereafterwards appear that any incumbrance

was then existing upon any portion of the real or personal estate con-

veyed to the said R., P., G., and R., by the said C. and J. S. R., or

either of- them, by deeds or bills of sale bearing date the twenty-
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sixth or twenty-seventh day of December, then current, a certain CH. II.

specified proportion, of the amount of such incumbrance should be
indorsed on each of said notes, as will more fully appear, by refer-

ence to the said notes, which your orators pray may be produced
by the defendants, or some of them, and exhibited to your honors in

Court.

And your orators further shew unto your honors, that the said C.
and J. S. E. were indebted unto the said R. T. and Company, in

the sum of ten thousand dollars, and were also indebted to divers

other persons (among whom were and still are your orators, for the „
Trust crc—

amount of the aforesaid two several drafts or bills of exchange), ated by the

upon divers notes, drafts, and acceptances, all which they, the said
'J^'"°''-

C. and J. S. R. were desirous to provide for and discharge, and for

this purpose and end, the said C. and J. S. R. did, on or about the

twenty-eighth day of December aforesaid, indorse the said four

promissory notes, and did deposit one of them in each of the said

Banks, whereat by the terms and tenor thereof, it was made payable

as aforesaid ; and did duly authorize and empower the said corpora-

tions, respectively, to collect and receive the amount of said note so

indorsed and delivered over to them; and the President, Directors,

and Company of the Merchants' Bank, and the President, Directors,

and Company of the Marine Bank, and the President, Directors,

and Company of the Mechanics' Bank, by an instrument in writing,

bearing date the said twenty-eighth day of December, and sealed

with their respective seals, which your orators pray may be produced

by the defendants, or some of them, and exhibited to your honors in

Court, did covenant and agree to and with the said C. R. and J. S. R.

and their assigns, that they would pay to the said R. T. and Com-
pany, the said sum of ten thousand dollars, and that they would

pay, take up, and discharge all the notes, drafts, and acceptances,

upon and for which, the said C. R. and J. S. R. were holden or

liable, which were mentioned in a schedule annexed to the said

instrument, at the time they should respectively become payable,

provided that no indorsement should be made on the said notes of

the said R., P., G., and R., by reason or on account of any existing

incumbrance upon the property before referred to,— and if such in-

dorsement should be made, then the said corporations agreed that

they would pay, take up, and discharge the said notes, drafts, and

acceptances, excepting such an amount of them as shall equal the

amount of such indorsement; and as it was possible that the said

Banks, or some of them, might then hold one or more drafts or notes

upon which the said C. and J. S. R., or one of them is, or are prom-

isors or acceptors, and which might have been unintentionally omitted

in the said schedule, it was further provided in the said instrument,
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CH. n. that the said Bank or Banks, holding such draft or notes, should in

the first instance receive the amount due upon the said notes or drafts,

and that the amount of such drafts or notes should be deducted from

the sum to be paid upon the notes, drafts, and acceptances in the said

schedule, mentioned by the said banking companies ; and your orators

further shew, that by means of the said acts and doings by the said

defendants, or some of them, a trust has arisen and been created in

favor ofyour orators, and all others, the holders and just owners of

the several drafts, notes, and bills of exchange in the said schedule

mentioned, whereby your orators should have and receive from the

said banking companies, the amount justly due to them by reason and

on account of the said two drafts or bills of exchange held by them,

drawn by the said C. R. and Son, upon the said R. T. and Company,

for the sum of three thousand dollars each as aforesaid, which two

drafts were intended to be and are contained in the said schedule of

notes, drafts, and acceptances, though by accident and mistake, the

same are not accurately described as to the dates and term of credit

thereof; and which two drafts were intended by the said C. and

J. S. R., and, by the said banking companies, to be secured and pro-

vided for by the transfer and deposit of the notes of the said R., P.,

G., and R., subject nevertheless to the deductions aforesaid, propor-

tionably to be made ; and your orators further shew, that both of the

said drafts are due and payable, and payment thereof has been de-

manded by your orators of the said banking companies, who have
refused to pay the same.

Confed- But now, so it is, may it please your honors, that the said Presi-
""^^^y'

dent. Directors, and Company of the Bedford Commercial Bank, the

President, Directors, and Company of the said Merchants' Bank, the

President, Directors, and Company of the said Mechanics' Bank, the

President, Directors, and Company of the said Marine Bank, com-
bining and confederating with the said C. R., and with the said J. R.,

J. A. P., J. G., and W. R. R., and with divers other persons at pres-

ent unknown to your orators, whose names, when discovered, your
orators pray that they may be at liberty to insert herein with apt

words to charge them as parties defendants hereto, and contriving how
to wrong your orators in the premises, absolutely refuse to perform
the said trust towards your orators, and absolutely refuse to pay the

two drafts aforesaid, or either of them, or any part thereof, or to ac-

count with your orators for any part of the moneys received by them

Pretences, ^o''^ ^^^ said R., P., G., and R., sometimes pretending that your ora-

tors' two drafts aforesaid are not mentioned and contained in the said

schedule, and were not intended to be secured and provided for by
the transfer and deposit of the notes of the said R., P., G., and R.,

and sometimes they pretend that, by reason of indorsements made on
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the said notes, on account of incumbrances which have been discov- CH. IL

ered since the execution thereof to exist on the said real and personal

estate, or on some of it, the whole, and at other times they pretend a

large part, of the amount of the said notes, of the said R., P., G., and

R., has been cancelled and discharged, and hath not been received by

them, the said Banks ; and at some times they pretend that the whole,

and at other times a large part of the amount then admitted to have

been received by them from the said R., P., G., and R., has been

applied by them, the said banking companies, to the liquidation and

payment of sundry notes and drafts, of which the said C. and J. S. R.,

or one of them, are the promisors or acceptors, which are held by

them, the said Banks, or by some or one of them, and were uninten-

tionally omitted to be mentioned in the said schedule ; and sometimes

they pretend that they have already paid out all the moneys ever

received by them from the said R., P., G., and R., to the holders of

the draft notes, and acceptances, or some of them, which are con-

tained in the said schedule, and again at other times, they pretend

that all the notes, drafts, and acceptances mentioned in the said sched-

ule, are just debts due from the said C. and J. S. R., or one of them,

and are all other than and different from the two drafts held by your

orators ; and that the said drafts, notes, and acceptances are sufficient

to take up and absorb all the moneys, they, the said banking compa-

nies, have ever received, or ever shall receive from the notes of the said

R., P., G., and R. ; the contrary of all which several allegations and

pretences, your orators charge to be true ; and that the said banking

companies have respectively received from the said R., P., G., and

R., the whole amount of their said notes of hand, given to the said C,

and J. S. R., and by them indorsed and delivered over to, and depos-

ited with the said banking companies respectively, and that the said

banking companies are not, nor is either of them, the holders of any

notes or acceptances, in which the said C. and J. S. R., are the prom-

isors and acceptors, other than such as are contained in the schedule

aforesaid, and that the two drafts of which your orators are the hold-

ers as aforesaid, are contained in the said schedule, and were intended

to be and are secured and provided for in and by the instrument

and agreement aforesaid, and to be paid in full or in proportion with

others, out of the moneys to be received by the said Banks, from the

said R., P., G., and R. ; and that all the notes, drafts, and accept-

ances mentioned in the said schedule, are not other than and different

from the two drafts hereinbefore mentioned and described, and held

by your orators, but that these last are two of the same drafts which

are mentioned or intended in said schedule ; and that no incumbrances

on the said real or personal property have been discovered to exist,

which have entitled or will entitle the said R., P., G., and R., law-
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CH. n. fully to make any such indorsement on the said notes, as is provided

for in and by the instrument aforesaid, — and no such indorsement

has been made on the said notes, whereby the whole or any part of

the contents thereof, has been lawfully cancelled or discharged ; and

that the said banking companies have not paid out the whole of

the moneys received by them from the said R., P., G., and R., to

the holders of other notes, drafts, or acceptances mentioned in said

schedule,— and that if they have so paid out the whole of the said

moneys, they have done it without lawful authority, and in their own

wrong.

Juriidio- All which acts, doings, and pretences are contrary to equity and
'°°'

good conscience, and manifestly tend to the wrong and injury of

your orators in the premises ; in consideration whereof, and because

your orators can only have adequate relief in the premises, in a

Court of Equity, where matters of this nature are properly reliev-

Interrog- able and cognizable. To the end therefore that the said President,

atones.
Directors, and Company of the said Bedford Commercial Bank, and

the President, Directors, and Company of the said Merchants' Bank,

and the President, Directors, and Company of the Marine Bank, and

the President, Directors, and Company of the Mechanics' Bank, and

the said C. R., and the said R., P., Gr., and R., and their confederates

when discovered may, the said corporations upon the several corporal

oaths of their proper officers, and the said R., P., G., and R., upon

their several corporal oaths, to the best and utmost of their several

and respective knowledge, remembrance, information, and belief, full,

true, direct, and perfect answer make to all and singular the matters

aforesaid, and that as fully and particularly as if the same were

repeated, and they and every of them were distinctly interrogated

thereto, and more especially that the said confederates may in man-

ner aforesaid, answer and set forth specifically all the parcels of real

and personal estate, which were conveyed and transferred to them,

the said R., P., G., and R., by the said C. and J. S. R., and whether

they have sold the same, or any and what portions thereof, and if

sold, for what sums and prices ; and whether any incumbrance has

been discovered, which was existing on the said real or personal

estate, at the time of the conveyance thereof by the said C. and

J. S. R., to the said R., P., G., and R., and if yea, upon what part of

the said estate the said incumbrance has been discovered, and what

is the nature and description of said incumbrance; and what are the

dates of all the drafts in which the said C. and J. S. R. were parties,

and which were outstanding and unpaid on the said twenty-eighth

day of December, and for what sum each of said drafts was given

;

and what are the dates of all the drafts in which the said C. and

J. S. R. were parties, and which were outstanding and unpaid on the
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said twenty-eighth day of December, which have been claimed and pre- Off- IL

sented to the said banking companies or either of them for payment,
and for what sums respectively the said drafts were drawn ; and
whether any drafts of the following dates and for the sums, following

have been presented to the said Banks, or to either and which of

them for payment, or otherwise claimed, and if so, by whom ; namely,

a draft for the sum of three thousand dollars, dated the fifth day of

the eleventh month, or November, in the year first aforesaid ; a draft

for three thousand dollars, dated the ninth day of the said eleventh

month in the year aforesaid ; a draft for three thousand dollars, dated

the second day of the twelfth month, or December, in the year afore-

said ; another draft for three thousand dollars, dated the same second

day of the twelfth month ; a draft for three thousand dollars, dated

the ninth day of the twelfth month aforesaid.

And your orators further pray, that the said banking companies Prayer,

may be compelled by the decree of this Court, to pay to each and all

of the holders and just owners of the several notes, drafts, and bills of

exchange mentioned in the said schedule, and which are due and

unpaid, the amounts that may be found justly due to them and each

of them respectively, by virtue of the said agreement of the said

banking companies, and to pay to your orators the amount of the

said two drafts first above described, or such part thereof as shall be

found due in proportion, with all the other creditors of the said

C. R. and Son, whose demands were provided for in and by the

trust instrument between the said C. R., and J. S. R., and the said

banking companies above set forth and described ; and that your ora-

tors may have such other relief in the premises, as to your honors

may seem meet, and this case shall require.

May it please your honors to grant unto your orators a writ of

subpcena, to be directed to the said C. R., J. R., J. A. P., J. G., and

"W. R. R., and the President, Directors, and Company of the Bedford

Commercial Bank, the President, Directors, and Company of the

Marine Bank, the President, Directors, and Company of the Mer-

chants' Bank, and the President, Directors, and Company of the

Mechanics' Bank aforesaid, thereby commanding them to be and

appear before your honors in the Supreme Judicial Court, to be

holden in and for the County of Suffolk, on the second Tuesday of

November next, and then and there, full, true, and direct and perfect

answers to make to all and singular the premises, and further to stand

to perform, and abide such further order, direction, and decree therein,

as to your honors shall seem meet.
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V.

Q2 jj
Bill for Dower.

XVII. Bill by a widow against the heir for dower.

Seisin of Humbly complaining sheweth unto your honors your oratrix L. C.
tl^ plain- of ^(j_ That P. C. the late husband of your oratrix, was in his life-
tiff's bus- .

'

.

•' ...
band and time, and during the time he was married to your oratrix, seised in

^* fee simple, or fee tail of divers freehold estates, and being so seised,

the said P. C. departed this life on or about the day of
,

leaving your oratrix his widow, and F. C. his nephew and heir-at-law

Plaintiff's (the defendant hereinafter named), him surviving; whereby your

dowerl oratrix became by law entitled to her dower in the said freehold

estates ; but upon, or soon after the decease of the said P. C, the

Entry and said F. C. as his heir-at-law, or otherwise, entered and took posses-

of fte real
®'°" thereof, and of all the title deeds, evidences, and writings relative

estate by thereto : and your oratrix has frequently, by herself and otherwise,

ant, the applied to the said F. C. and requested him to discover the said free-

^f^C^^Y'y hold estates, of which the said P. C. died seised, and his title thereto,
of tbe plain- ' '

tiff's bus- and to account for and pay to your oratrix one third part of the rent

and profits of such freehold, which your oratrix is entitled to, in

Applioa-
respect of her dower, since the death of the said P. C, and to assign

ions. to and let your oratrix into the absolute possession and enjoyment of

one third part of such freehold, which your oratrix hoped he would

Refusals, bave done. But now so it is, the said F. C. refuses to comply there-

with, pretending that your oratrix was never accoupled to the said

P. C. in lawful matrimony. Whereas your oratrix charges, that on,

Charge of &c. at , in the county of , at the parish of
,

was duly married to your oratrix, and that she is therefore entitled

to her dower, as aforesaid ; but the said F. C. refuses to discover the

said freehold premises, which are subject thereto, or to produce the

title deeds, evidences, and writings, or any of them, relative to the

said freehold estates, wherefore your oratrix is unable to proceed at

law to establish her said demand. {For these parts of the hill, see

form No. 22, p. 5, and interrogate to the material parts of the

statement and charges in the manner there pointed out.) And that

the said F. C. may discover and set forth in manner aforesaid, a full

and true description of such freehold estates as aforesaid, with all

the circumstances and particulars thereof, or relative thereto. And
"^ ^ that an account may be taken, by and under the decree and direction

of this Honorable Court, of the rents and profits of the said freehold

estates, wherein your oratrix is dowable, which have accrued since

the death of the said P. C, and have, or might have been received

the mar-
riage,
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by the said F. C. ; and that one third part thereof, arising from the CH. II.

said freehold estates, may be paid to her ; and that one third part of

such freehold estates may be assigned and set out to her for her dower,

and your oratrix let into the full and immediate possession and enjoy-

ment thereof, and decreed to hold the same for her life. And that the

said F. C. may be decreed to produce all title deeds, evidences, and

writings, relative to the said freehold estates, in order to effectuate

the purposes aforesaid. {And for general relief, as in form Wo. 25,

p. 6.) May it please, &c. {Und hy praying process of subpoena

against the said F. G. as inform Wo. 2G, p. 6.)

VI.

Bills of Foreclosure.

XVm. By a mortgagee of a freehold estate against the mortgagor.

Humbly complaining sheweth unto your honors your orator A. B. possession

of, &c. That E. C. of, &c. (the defendant hereinafter named) on or pfj^^ lease-

about the day of , applied to your orator to lend him by the de-

the sum of $ on security of the premises hereinafter described, ^^jj"^^"^'

which your orator consented to do, and accordingly advanced the plication to

• t !• m I .-i-r^/-! -i.Ti !• 'be plaintiff
said sum ot $ to the said hi. C and paid the same to nim. to lend

Whereupon, and in order to secure the repayment thereof to your ™n"f^^?
orator with legal interest, by deed, bearing date on, &c. and made and Advance-

executed by the said E. C, did grant, bargain, sell, and convey unto ment of the

your orator, a certain parcel of ground, messuage, or tenement, with
, ,

.,',. °' . , . The mort-
the appurtenances, together with the policy ot insurance therein gage deed.

mentioned, bounded and described as follows : To hold unto your

orator, his heirs and assigns, in fee simple forever, subject neverthe-

less to a proviso for redemption of the said premises, on payment by

the said E. C, his executors, administrators, or assigns to your

orator, his executors, administrators, or assigns, of the said sum of

$ with lawful interest for the same, upon the day

of then next. As by the said deed, reference being there-

unto had, will more fully appear. And your orator further sheweth

unto your honors, that the said principal sum of $ was not,

nor was any part thereof, paid to your orator, or any person for his Mortgage

use, at the time mentioned in the said proviso, or afterwards, but now interest

is, together with the interest thereof, due to your orator. And your ^''" '''i^-

orator hath frequently of late, by himself and otherwise, applied to

the said E. C. and requested him to pay your orator the said sum Applioa-

of $ and the interest due thereon, or to release his right

and equity of redemption in the said premises to your orator ; and
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*^H. II. your orator hoped that the said requests would have been complied

with : But now so it is, may it please your honors, the said E. C.

Eefusal. has refused either to pay your orator the said principal money and

interest, or to release to him his right and equity of redemption of.

Pretence in, and to the said premises ; pretending that there is some incum-

inoum- trance upon, or affecting the said premises, prior to your orator's

brance. said security, but what is the particular nature thereof, or in whom

Charge of the same is vested, he refuses to discover. Whereas your orator

b^ine'lhe^
charges the contrary thereof to be true, but nevertheless the said

fact. E. C. persists in such refusal as aforesaid. {For these parts of the

bill, see form No. 23, p. 5, and interrogate to the material parts

of the bill in the manner there pointed out.) And that the said E. C.

Discovery, niay discover, and in manner aforesaid set forth, whether there is,

or are any other, and what incumbrance or incumbrances, upon or

affecting the said mortgaged premises, and if so, in whom the same

is or are vested ; and whether the same is or are not subsequent to

Prayer, yui' orator's said security, or how otherwise. And that an account

may be taken, by and under the decree and direction of this Honor-

able Court, of what is due and owing to your orator, for principal and

interest on his said mortgage, and tliat the said E. C. may be decreed

to pay to your orator what may be found due to him on taking such

account as aforesaid, together with his costs of this suit, by a short

day to be appointed by this Honorable Court for that purpose : or in

default thereof, that the said defendant E. C. and all persons claiming

under him, may be absolutely debarred and foreclosed of and from

all right and equity of redemption, in or to the said mortgaged

premises, and every part thereof, and may deliver up to your orator

all deeds, papers, or writings, in his custody or power, relating to, or

concerning the said mortgaged premises, or any part thereof. (^And

for general relief, as in form No, 25, p. 6.) May it please, &;c.

(End by praying process of subpoena against E. O. as in form No,

26, p. 6.)

XIX. Bill by a mortgagee for a foreclosure, against the surviving mortga-

gor, entitled as surviving devisee to the equity of redemption, as to one

moiety for his own benefit, and as to the other in trust for himself and

another individual (also a defendant) as devisees under another will.

To, &c.

Humbly complaining sheweth unto your honors your orator A. H.

of, &c., Esq. That J. S. C. now deceased, S. M. C. of, &c. (one of

the defendants hereto) and the Eev. P. K. now deceased, being or
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alleging themselves to be seised of and entitled to the premises here- CH. n.

inafter particularly described, in trust for the benefit of the said J.

S. C. and S. M. C, and having occasion to borrow the sum of $ 5,500, Applica-

applied to and requested yonr orator to lend them the sum of $3,000, |o°nof
^

part of such sum of $ 5,600, on the security hereinafter mentioned, « 3,ooo,

and that your orator complied with such request, and did accordingly piainoffld-

lend and advance the sum of $ 3,000 to the said J. S. C, S. M. C, danced.

and P. K. And that thereupon and in order to secure the repayment
thereof with interest, the said J. S. C, S. M. C, and P. K. duly exe-

cuted a certain indenture mortgage bearing date , and made. Indenture

or expressed to be made between the said J. S. C, S. M. C, and P. by'demfsl^

K. of the one part, and your orator of the other part. And that £" ^^''"'""S
, _ 111© SUiII16>

thereby after recitmg as therein mentioned, it was witnessed that for and

in consideration of the said sum of $ 3,000 to the said J. S. C, S. M.
C, and P. K. paid by your orator, the receipt whereof they did there-

by acknowledge, they the said J. S. C, S. M. C, and P. K. and each

of them did grant, bargain, sell, and demise unto your orator, his

Executors, administrators, and assigns, all that capital messuage, &c.,

together with all and every the appurtenances, &c., to hold the

said messuages or dwelling-houses, lands, hereditaments, and premi-

ses, with their appurtenances unto your orator, his executors, admin-

istrators, and assigns in' fee simple forever, but subject to a proviso

for redemption upon payment by the said J. S. C, S. M. C, and P. K.,

their heirs, executors, or administrators, unto your orator, his executors,

administrators, or assigns in the sum of $ 3,000 with interest, after the

rate of $ 5 per cent, per annum, at or upon the day of

then next ensuing. As in and by the said indenture, refer-

ence being thereunto had will more fully appear. And your orator y.

further sheweth unto your honors, that the said sum of $3,000 was money not

not paid to your orator at the time for that purpose limited by the j^^g ij^.
®

said indenture for the payment of the same ; and that thereby the it^'i-

estate of your orator in the said mortgaged premises became abso-

lute at law. And your orator further sheweth unto your honors, that pg^th of

in or about the year , the said J. S. C. died, having first made one of the

his will bearing date , whereby he devised all his estates. His will.'

including his interest in the said mortgaged premises, to the said S. pg^^j^ ^^

M. C. and P. K. and to G. R. of , and their heirs. And your another of

orator further sheweth unto your honors, that the said P. K. had no gors who

beneficial interest in the said mortgaged premises; and that he died'^^'^."°.'"'°"

some time since, leaving the said S. M. C. him surviving. And that est.

the said S. M. C. alone is now entitled to the equity of redemption

of the said mortgaged premises in trust as to one moiety thereof for

his own use and benefit, and in trust as to the other moiety for the

use and benefit of himself and the said G. R. as devisees of the said
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CB.U. J. g. c. And your orator further sheweth that the said sum of

Mortgage $ 3,000, together with a considerable arrear of interest accrued

money and due thereon, is now due to your orator on the security of the said

due. premises. And that your orator hath frequently and in a friendly

Applica- manner applied to the said S. M. C. and requested him to pay the

fendant. same or to release his equity of redemption of and in the said mort-

gaged premises. And your orator well hoped that such his just and

reasonable requests would have been complied with as in justice and

equity they ought to have been. But now so it is, may it please your

honors, that the said S. M. C. combining with the said G. E. and

Eefusal. contriving how to injure your orator in the premises, refuses so to do,

Charge although your orator charges that your orator did as aforesaid well

tiff paid the ^"^ truly advance and pay the said sum of $ 3,000 to the said J. S.

money.' c., S. M. C, and P. K., and that for securing the repayment thereof

mortgage with interest, the said J. S. C, S. M. C, and P. K. duly made and

was'duiv executed to your orator such indenture as is hereinbefore mentioned

;

executed, and that the whole of the said sum of $3,000, together with a large
That the . . , , ,

• °, j j •

mortgage arrear of interest accrued due thereon, is now justly due and owmg

™t°^^t'^°-^
to your orator on the security aforesaid. And your orator charges

still due. that the mortgaged premises are a very scanty security for the

estate is a repayment of what is due and owing to your orator on the security

scanty se- thereof. And your orator charges that the said G. R. is and claims
curity. .

.; o
That the to be interested in the said mortgaged premises or some part thereof,

fendant G. ^^^ to be entitled to redeem the same, but he and also the said

B. claims g. jj. Q_ refuses so to do. And your orator charges that the said
an mterest .._ ,., ,., n t

in the prop- defendants ought either to pay what is due to your orator as aforesaid,

^^' or otherwise to release their equity of redemption in the said prem-

ises, but they refuse so to do. All which actings, &c. (see form No.

22, p. 5, interrogating to the statements and the latter part of the

charging part.)

Prayer. And that the said defendant may answer the premises. And that

an account may be taken by and under the direction and decree of

this Honorable Court of what is due and owing to your orator, for

principal money and interest on the security of the said mortgaged

premises. And that the said defendants may be decreed to pay unto

your orator what shall appear to be justly due and owing to him on

the taking of the aforesaid account, together with his costs of this

suit, by a short day to be appointed by this Court for that purpose,

your orator being ready and willing and hereby offering on being

paid his said principal money and interest and costs at such appointed

time, to reconvey the said mortgaged premises unto the said defend-

ants, or unto either of them as this Honorable Court shall direct.

And in default of such payment, that the said defendants and all

persons claiming under them, may be absolutely barred and foreclosed
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of and from all right and equity of redemption in and to the said CH. II.

mortgaged premises and every part thereof forever. And may de-

liver up to your orator all and every the deeds, evidences, and writ-

ings in their or either of their possession, custody, or power, relating

to the said mortgaged premises and every part thereof. (And for

further relief, seeform No. 2b, p. 6.) May it please, &c. {Seeform
No. 26, p. 6.)

Pray subpoena against S. M. O. and G. R.

VII.

Bills of Interpleader, (a)

XX. Bill by a lessee against different persons, claiming the rents by differ-

ent titles, to have them interplead. (V)

Humbly complaining sheweth unto your lordship your orator A. B. Eights of

of, &c., that the mayor, citizens, and commonalty of the city of C, and'claima

being seised as of fee, of and in the perpetual curacy of D., by of the de-

indenture, &c., (state the demise from the corporation to the Rever-

end E. D; S^c, clerh, a defendant hereinafter named, for life; and

state the demise of the tithes from the said E. D. to the complainant ;

and also state a subsequent grant of an annuity out of the profits of

the said perpetual curacy by the said E. D. to F. G., another

defendant hereinafter named.) And your orator further sheweth

unto your lordship, that the said E. D. at the time of making the said

last-mentioned indenture or grant of annuity to the said F. G.,

and on or about the day of , in the year , was

actually a prisoner in his Majesty's King's Bench prison for debt, at

the suit of one L. M., and others his creditors ; and that on the

day of , in the year , at a sessions then held at

Horsemonger Lane, in the parish of St. Mary's, Newington, in and

for the county of Surrey, the said E. D. applied to be discharged

and exonerated under and by virtue of a certain act of parliament

made and passed in the fifty-first year of the reign of his late Majesty,

entituled " An act for the relief of certain insolvent ' debtors
'

;

and the justices of the peace present at such sessions adjudged the

said E. D. to be set at liberty, and he was discharged accordingly

;

and by virtue of the said act of parliament, all the real and personal

estate of the said E. D. was immediately after such adjudication,

thereby, and now is, vested in N. 0., of, Esq., the clerk of the peace

(a) S«eEq. PI. §291-297.

(b) This form is taken, without alteration, from Willis's Eq. PI. (303), hecause it

presents a short and neat outline of Interpleader.
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CHn. of the said county of Surrey (another defendant hereinafter named),

upon the trust, and for the purposes in the said act mentioned ; but

the said N. 0. has not hitherto made any conveyance or assignment

thereof. And your orator further sheweth unto your lordship, that

your orator, in pursuance of the said indenture of demise so made

by the said E. D. as aforesaid, duly paid the said rent of— /., thereby

reserved for the said tithes, up to the • day of last

;

and your orator has always been ready and desirous to pay the rent

for the said tithes, which has become due since that period, to the

person or persons duly entitled to receive the same ; and your orator

hoped he should have been able so to have paid the said rent, and

that no dispute could have arisen concerning the same, or at least

that no suit would have been commenced against your orator in

respect to the said rent ; and that the said E. D., F. G., and N. 0.

would have settled between themselves their differences respecting

the right to receive the said rent. But now so it is, may it please

your lordship, the said E. D., F. G., and N. 0. respectively claim to

be entitled to the said rent ; and the said E. D. has lately com-

menced an action in his Majesty's Court of Common Pleas at West-

minster, for the recovery of the sum of — L, on account of the said

Pretence
^^nt, due from your orator since aforesaid. And the said

by the sev- E. D. pretends that he is discharged from the said annuity so granted

ants of their by him as aforesaid, in consequence of his having taken the benefit

respective ^f fjjg gj^j^ insolvent act, and that the interest of him the said E. D.
claims be- '

ing valid, does not vest in the said N. 0. as such clerk of the peace as afore-

intention to said, by the operation of that act ; and the said F. G. insists that he
proceed at ought to be paid his said annuity out of the said rent now due from
law against or j

the com- your orator, and that the said E. D. is not discharged from such

p ainant.
annuity, under or by virtue of such insolvent act, but that the said

annual rent, payable by your orator, still remains liable to the pay-

ment of such annuity, and he threatens and intends to proceed at

law against your orator, unless the said annuity be paid by him out

of such rent. And the said N. O. pretends and insists that all the

said estate, right, and interest in the said tithes vested in him the

said N. O. as such clerk of the peace as aforesaid, by the operation

of the said insolvent act, and that he is therefore entitled to receive

the said rent of — I. payable by your orator, which he insists is no

longer liable to the payment of the said annuity. And your orator,

under the circumstances aforesaid, is in danger of being greatly

harassed on account of the said rent, and cannot safely pay the same
without the aid of this Honorable Court. (For this part of the bill,

see form No. 22, p. 5, and interrogate to the material parts of the

Prayer
'^^''^^ Statement and allegations.) And that the said E. D. and

F. G. and N. O. respectively, may set forth to whom the said
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rent is due and payable, and may be decreed to interplead, and adjust CH. II.

the said several claims and demands between themselves, your orator

hereby offering to account for, and pay the arrears of the said rent

now due from. him to such of them the said E. D., F. G., and N. 0.,

as the same shall appear of right to belong and be payable, on being

indemnified by this Honorable Court in so doing, or to pay the same
into the hands of the accountant-general of this Honorable Court, to be

disposed of as this Honorable Court shall direct. And that the said

E. D. may be restrained by the order and injunction of this Honorable

Court from further prosecution of the said action so commenced by

him against your orator as aforesaid, and that he, and the said F. G.

and N. O. respectively, may in like manner be restrained from all

other proceedings at law whatsoever, touching the matters in question

in this suit or any of them. (And for general relief, as in form
No. 25, p. 6.) May it please, &c. (End with praying an injunction

in the terms of the prayer, and also a subpoena against the said E. D.,

F. G., and N. 0., as inform No. 26, p. 6.)

VIII.

Prayer of a Bill of Interpleader and Affidavit.

XXI. Prayer of a Bill of Interpleader,— that plaintiff may be at liberty to

pay the arrears of rent into Court, first deducting thereout certain sums

for repairs and land-tax, — that possession may be delivered to the party

entitled, and an allowance made to the plaintiflf for certain articles,— and

for an injunction to restrain proceedings in ejectment and distresses being

made upon the premises.

And that the said several defendants may be decreed to interplead

touching their said several claims, and that plaintiff may be at liberty

to pay the several sums now justly and fairly due from him for the

rent of the said messuage or tenement and premises into the bank, in

the name and with the privity of the accountant-general of this Honor-

able Court, in trust for the benefit of the persons or person entitled

thereto, subject to the further order of this Court, after deducting

thereout in the first place the aforesaid sum .of £3 6, to be allowed

unto plaintiff for repairs pursuant to the said agreement, together

with all sums of money expended and advanced by plaintiff for land-

tax and other necessary outgoings in respect of the said premises.

And that plaintiff may be at liberty to quit the possession of the said

premises, and that possession thereof may be delivered up to such

person or persons as this Honorable Court shall direct or appoint.

And that plaintiff may have a satisfaction or allowance made unto

5
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CH. II. him out of the rent of the said premises for the several articles herein-

before and in the said first agreement particularly mentioned, which

have been provided by plaintiff at his own expense for the said

premises. And that in the mean time the said defendants S. O. and

T. C. may be restrained by the order or injunction of this Honorable

Court from all further proceedings in the aforesaid action of eject-

ment brought against plaintiff, and that they and all the said other

defendants may be in like manner restrained from making any dis-

tresses or distress upon the said messuage or tenement and premises,

and from commencing or prosecuting any action or actions at law

against plaintiff to recover the rent of the said premises or to turn

plaintiff out of possession thereof, or otherwise from proceeding at

law against jote'm^i^ touching any one of the matters aforesaid. And
that all proper and necessary directions may be given for the purposes

aforesaid. {Andforfurther relief.)

Form of an Affidavit to be annexed to a Bill of Interpleader, (a)

!

Between J. C. Plaintiflf,

and

Defendants.

Form of
'^^^ said J. C. maketh oath and saith, that he has exhibited his bill

an affidavit of interpleader against the defendants in this cause without any fraud

nexedtothe or collusion between him and the said defendants or any or either of

them ; and that he the said J. C. hath not exhibited his said bill at the

request of the said defendants or of any or of either of them, and that

he is not indemnified by the said defendants, or by any or either of

them, and saith that he has exhibited his said bill with no other intent

but to avoid being sued or molested by the said defendants, who are

proceeding or threaten to proceed at law against him for the recovery

of the rent of the said tithes in the said bill mentioned.

Or thus :

A. B. the above-named plaintiff maketh oath and saith, that he

doth not in any respect collude with either of the above-named de-

fendants touching the matters in question in this cause, nor is he in

any manner indemnified by the said defendants or either of them, nor

hath he exhibited his said bill of interpleader at the request of them
or either of them, but merely of his own free will, and to avoid being

sued or molested touching the matters contained in his said bill.

Sworn, &c. A. B.

(a) See Eq. PI. § 297.
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CH. U.

IX.

Bills for the Payment of Legacies, and to carry the Trust of

Wills into Execution.

XXII. Bill by husband of legatee against executor.

To, &c.

Humbly complaining shewetb unto your honors your orator A. B.

of, &c. That W. S. late of, &c., duly made and published his last

will and testament in writing, bearing date on or about , and

thereby amongst other bequests gave to his nephews and nieces, the

children of his late sister M. A. the sum of $ each, to be paid

to them as they should respectively attain the age of twenty-one years,

and appointed E. T. F. of, &c., the defendant hereinafter named, the

sole executor of his said will, as in and by the said will or the pro-

bate thereof when produced will appear. And your orator further

sheweth unto your honors that the said E. T. F. soon after the death

of the said testator duly proved the said will in the proper Court, and

hath since possessed himself of the personal estate and effects of the

said testator to an amount much more than sufficient for the payment

of his just debts, funeral, and testamentary expenses and legacies.

And your orator further sheweth that after the death of the said tes- Marriage

tator your orator intermarried with A. A. who was the niece of the
tiff.

^^*

said testator, and one of the children of the said M. A. in the said

will named, and by virtue of such intermarriage your orator in right

of his said wife became entitled to demand and receive the aforesaid

bequest of % . And your orator further sheweth that your Death of

orator's said wife lived to attain her age of twenty-one years, and plaintiflfs
°

. ,
wife, and

that she hath lately departed this life, and that neither your orator letters of

nor his said wife received any part of the said legacy. And your tiongraffSd

orator further sheweth that having obtained letters of administration to plaintiff.

to his said wife, he hath repeatedly applied to the said E. T. F. for Applioa-

payment of the said legacy and interest thereon from the time of his
''°'''

said late wife attaining her age of twenty-one years, and your orator

hoped that such his reasonable requests would have been complied

with, as in justice and equity they ought to have been. But now so

it is, may it please your honors, that the said T. E. F. combining, &c.,

{see form No. 20, p. 4.) To the end, therefore, that, &c., {see form

No. 23, p. 5, interrogating to the stating and charging part.)

And that an account may be taken of what is due and owing to Prayer.

jour orator for the principal and interest of the said legacy, and that

the said defendant may be decreed to pay the same to your orator

;
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CH. II. _A.nd if the said defendant shall not admit assets of the said testator

sufficient to answer the same, then that an account may be taken of

the estate and eflFects of the said testator which have been possessed

or received by the said defendant, or by any other person by his order

or to his use, and that the same may be applied in a due course of

administration. (^Andforfurther relief, seeform No, 'ib, p. Q.) May
it please your honors, &c., (see form No. 26, p. 6.) J. L.

XXin. Bill by husband and wife for payment of a legacy bequeathed to

her,— claiming also a share in the testatrix's residuary estate under the

bequest thereof in trust for her relations.

To, &c.

Humbly complaining shew unto your honors your orator and ora-

trix P. S. of, &c. and M. his wife, late M. H., spinster. That J. W.
late of, &c. widow, deceased, being possessed of very considerable

personal estate, did on or about duly make and publish her

last will and testament in .writing, and thereby after giving divers

The will
other pecuniary legacies gave unto your oratrix by her then name

of the testa- and description of , the sum of $ 500 to be paid to her at her

age of twenty-one years or day of marriage which should first happen.

And as to her shop stock in trade and utensils thereunto belonging,

goods, plate, and furniture, which should be in or about her house

at the time of her death, together with her wearing apparel of all

sorts, and all and every sum and sums of money, debts by specialty,

or otherwise, and all moneys invested in any of the public funds or

government securities, and all other the residue of her personal estate

whereof she should be possessed, interested, or entitled to, the said

testatrix gave and bequeathed the same to her brother J. L. in trust

to pay, apply, and dispose thereof unto and among every of her re-

lations at such times and in such manner and proportions as he in

his discretion should judge most proper, without having any regard

to the legacies by her thereinbefore specifically given, and the said

testatrix nominated and appointed the said J. L. sole executor of her

said will. As by the said will or the probate thereof, whereunto your

orator and oratrix for their greater certainty crave leave' to refer,

when the same shall be produced to this Honorable Court will appear.

And your orator and oratrix further shew unto your honors, that ou

, , or about the said testatrix departed this life without altering

testatrix, or revoking her said will, whereupon the said J. L. duly proved the

same in the proper Court, and took upon himself the execution
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thereof, and by virtue thereof possessed himself of all the personal CH. II.

estate and effects of the said testatrix to a very considerable amount, probate
and much more than sufficient to answer and satisfy all her just debts, ^7 defend-

funeral and testamentary expenses and legacies. And your orator

and oratrix further shew unto your honors, that some time after the of the"plam-

decease of the said testatrix (that is to say) : on or about ''^'•

they your orator and oratrix intermarried together, whereby your
orator in right of your oratrix became well entitled to the said legacy

of $ 500. And your orator and oratrix further shew that your oratrix Plaintiff

is the niece of the said testatrix, and your orator in right of your
Jj'^i.-

'"^
oratrix as such relation, also became entitled to some part, share, wife enti-

and proportion of the residue of the said testatrix's personal estate aoy of $^5M)

so bequeathed to the said J. L. upon trust as aforesaid. And your '^^^ ^'^° '°

fl. Rns-ffi or
orator and oratrix are advised that such only of the relations of the the residu-

said testatrix are entitled to shares in such residue as are capable of
^''y «5'^'«-

taking under the statutes of distributions of intestate's effects. And .
Applioa-

your orator and oratrix further shew unto your honors that they have

frequently and in a friendly manner applied unto the said J. L. and

requested him to pay and satisfy unto your orator the said legacy of

$ 500, together with lawful interest for the same from the time of your

orator and oratrix's said marriage, and also to come to a fair and

just account for and in respect of the personal estate and effects of

the said testatrix which have been received by him the said J. L. or

by any other person or persons by his order and for his use, and to

pay and apply such personal estate in a course of administration,

and to dispose of the clear residue or surplus thereof agreeably to the

intention of the said testatrix in and by her said will expressed and

declared. And your orator and oratrix well hoped that such their

reasonable requests would have been complied with as in justice and

equity they ought to have been. But now so it is, &c. {see form ti,at testa-

iVb. 20, p. 4), the said J. L. absolutely refuses to comply with t"^'"'^*'^

such your orator and oratrix's just and reasonable requests aforesaid, will, and

sometimes pretending that the said testatrix never made and exe-
^^^^ is enti-"

cuted her last will and testament of such date, purport, and effect as tied as her

is hereinbefore mentioned and set forth, and that therefore he the

said defendant as the only next of kin of the said testatrix is entitled

to the whole of her personal estate and effects. Whereas your orator charge the

and oratrix expressly charge the contrary of such pretences to be contrary,

true, ancL that the said testatrix in her lifetime did duly make and

execute her last will and testament in writing of such date, purport,

and effect as is hereinbefore mentioned and set forth, and that by

virtue thereof your orator is now become well entitled in right of

your oratrix to the said legacy of $ 500, and also to some part, share,

or proportion of the residue of the said personal estate of the said
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CH. II. testatrix after payment and satisfaction of her just debts, funeral and

Pretence
testamentary expenses and legacies, and so the said defendant at

that the other times admits the truth to be. But then he pretends that the

estate is in- personal estate and effects of the said testatrix which have come to

sufficient,
jjjg iiands, custody, or power, were very small and inconsiderable,

and not more than sufficient to answer and satisfy her just debts and

Charge the funeral and testamentary expenses. Whereas your oratrix and orator
con rary.

gx^pj-gggiy. charge that the personal estate and eflfects of the said testa-

trix which have come to the hands, custody, or power of the said

defendant are of very considerable value, and not only sufficient to

answer and satisfy all the just debts, legacies, and funeral and testa-

mentary expenses of the said testatrix, but also to affijrd a consider-

able residue to be applied and disposed of amongst her relations,

and so it would appear if the said defendant would set forth a full,

true, and particular account of the said personal estate and of every

part thereof, and how, and in what manner, to.whom, and for what,

the same, and every part thereof has been applied or disposed of,

but which he refuses to do, or to make to your orator and oratrix any

satisfaction whatsoever, for or in respect of their just demands. All

which actings, doings, and pretences, &c. (See form No. 22, p. 5,

interrogating to the stating and charging parts.)

InteiToga- And that the said defendant may set forth and discover a full, true,

account and particular account of all and every the personal estate and effects

cafo^^'^'f
' of or belonging to the said testatrix at the time of her death, together

deceased's with the natures, kinds, quantities, qualities, true and utmost value

tate.°°^
®^"

thereof, and every part thereof, and how much, and what parts of

the said personal estate and effects have been received by, or come

to the hands, possession, or power of the said defendant, or of any

other person or persons, and whom by name, by his order, or for his

use, and how the same and every part thereof hath been paid, applied,

or disposed of, and administered, and to whom, and for and upon

what account, cause, or consideration, and whether any, and what

part thereof is now remaining to be got in and administered, and

where, and in whose hands, possession, or power, and why the same

has not been got in and received, and what is the amount thereof.

Prayer. -A-nd that the said defendant may be decreed by this Honorable

Court to come to a fair and just account with your orator and oratrix

for and in respect of all and singular the personal estate and effects

of the said testatrix which have been received by him or by any other

person or persons by his order or for his use, or which without his

wilful default might have been received, and that the same may be

applied in a due course of administration, and that your orator may
be fully paid and satisfied the aforesaid legacy of $500 together

with lawful interest for the same from the solenmization of your ora-
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tor and oratrix's said marriage, and that the clear residue of the said CH. IL

testatrix's personal estate may be ascertained, and that it may be

declared by this Honorable Court that such relations only of the said

testatrix are entitled to take any shares under the said will in the res-

idue of the said testatrix's personal estate as are capable of taking

under the statute of distributions. And that it may be referred to

one of the masters of this Honorable Court to inquire and state what

relations the said testatrix left of such description ; and that the said

defendant may also be decreed to pay and satisfy unto your orator in

right of your oratrix such part, share, and proportion of such clear

residue or surplus to which your oratrix shall appear to be justly

entitled under and by virtue of the said testatrix's will. (And for

further relief, seeform No. 25, p. 6.) May it please, &c. {See form
M.26,p. 6.)

XXIV. Bill against an executor by legatees and the administrator of a

deceased legatee, for payment of their legacies and shares of the residu-

ary personal estate.

To, &o.

Humbly complaining shew unto your honors your orators and ora-

trix, H. K. the elder of, &c. administrator of the goods and chattels,

rights and credits of F. K. late of, &c. deceased, H. K. the younger

of, &c. and S. K., an infant under the age of twenty-one years, to

wit, about the age of twenty years, by the said H. K. the elder, her

father and next friend, that J. R. late of, &c. being possessed of, or

well entitled unto a considerable personal estate, duly made and

published his last will and testament in writing, and a codicil there- Testator's

unto annexed, the said will bearmg date on or about the day codicil

of , and by his said will amongst other things gave and "'^'^®'°-
-

bequeathed unto your oratrix S. K. the sum of $ to be paid

to her at the age of twenty-one years, or day of marriage, which

should first happen. And the said testator also gave and bequeathed

unto your orator H. K. the younger, the sum of $ to be paid

to him on his attaining his age of twenty-one years. And the said

testator, after giving divers other legacies, gave and bequeathed unto

R. B. (the defendant hereinafter named) and W. R. H. of, &c. and

who departed this life in the lifetime of the said testator, the rest

and residue of his estate and effects in trust to be equally divided

between such children of his the said testator's niece M. K. as should

be living at the time of his decease, and thereby appointed the said

R. B. executor thereof. As in and by the said will or the probate
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CH. n.

His death

Probate
by the ex-
ecutor.

Title of
plaiatifTs.

Applica-
tions to de-

feodant.

Pretence
that testa-

tor never

thereof, when produced to this Honorable Court will appear. And
your orators and oratrix further shew unto your honors, that the said

J. R. departed this life on or about without revoking or

altering his said will, save by the said codicil, and without revoking

or altering the said codicil or any part thereof; whereupon the said

R. B. the executor in the said will named, duly proved the same in

the proper Court, and undertook the executorship thereof, and pos-

sessed himself of the personal estate and effects of the said testator

to a very considerable amount, and more than suflScient to discharge

his just debts, funeral expenses, and legacies. And your orators and

oratrix further shew unto your honors that the said F. K. in the said

testator's will named, and your orator and oratrix H. K. the younger

and S. K. were the only children of the said M. K. in the said will

named who were living at the time of the death of the said testator,

and your orator H. K. the younger became entitled to have and

receive his said legacy of $ so bequeathed to him as afore-

said, and also his third part or share of the residue of the personal

estate and effects of the said testator after payment of all his just

debts, legacies, and funeral expenses ; and your oratrix S. K. is enti-

tled to have her said legacy of $ , and also her third part or

share of the said residue secured for her benefit until she shall attain

her age of twenty-one years or day of marriage ; and your orator

H. K. the elder is entitled as such administrator of the said F. K. as

aforesaid, to have and receive the remaining third part or share of

the said residue. And your orators and oratrix further shew unto

your honors that the said F. K. departed this life on or about ,

intestate, and that since his death your orator, the said H. K. the

elder, has obtained letters of administration of the personal estate and

effects of the said F. K. to be granted to him by the proper Court.

And your orators and oratrix further shew unto your honors that

your orator H. K. the younger attained the age of twenty-one years

on or about , and your orators ajd oratrix being so entitled as

aforesaid, your orators have made frequent applications to the said

R. B. to pay the said legacy of $ , and the said two third

shares of the said residue ; and your oratrix hath also applied to him

the said R. B. to lay out and invest her said legacy of $ , and

her third share of the said residue, upon some proper security, for

her benefit, until she shall attain her age of twenty-one years or day

of marriage, with which just and reasonable requests your orators

and oratrix well hoped that the said defendant would have complied,

as in justice and equity he ought to have done. But now so it is,

Sec. (seeform No. 20, p. 4,) he absolutely refuses so to do, sometimes

pretending that the said testator never made any such will as is here-

inbefore stated. Whereas your orators and oratrix charge the con-
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trary thereof to be true, and so the said defendant will at other times CH. II.

admit. But then again he pretends that the said testator's personal marie a will

.estate was very small and inconsiderable, and not nearly sufficient to ^""^ ''^*' ^'^

. . . .

' personal es-

pay and satisfy ms just debts and funeral expenses. Whereas your tate was in-

orators and oratrix expressly charge that the personal estate and 'charge tiie

eflfects of the said testator were much more than sufficient to dis- contrary.

charge the said testator's just debts, and funeral expenses, and lega-

cies ; and so it would appear if the said defendant would set forth a

full, true, and particular account of all and every the personal estate

and effects of the said testator come to his hands or use, and also a

full, true, and particular account of the manner in which he hath

disposed of or applied the same, but which the said defendant refuses

to do. All which actings, &c. {see form No. 22, p. 5, interrogating

to the stating and charging parts.)

And that the said defendant may answer the premises ; and that Prayer.

an account may be "taken of the personal estate and effects of the

said testator come to the hands of the said defendant or of any per-

son or persons by his order or for his use, and also of the said testa-

tor's funeral expenses, debts, and legacies ; and that the same may
be applied in a due course of administration ; and that the said

defendant may be decreed to pay to your said orator H. K. the

younger his said legacy of $ ; and that the clear residue of

the said testator's personal estate and effects may be ascertained, and

that such share thereof as shall appear to belong and be due to your

orators respectively may be paid to them respectively, and that your

oratrix's said legacy of $ , and also such share of the said

residue as she shall appear to be entitled to, may be secured for her

benefit ; and that for those purposes all proper directions may be

given. {And for further relief see form No. 25, p. 6.) May it

please, &c. {See form No. 26, p. 6.)

XXV. Bill by an executor, &c., to carry trusts into execution.

To, &c.

Humbly complaining sheweth unto your honors your orator, C. R.

of, &c. executor of the will and codicils of M. S., late of, &c.

deceased, and also a trustee, devisee, and legatee named in the said

will and codicils, that the said M. S. at the several times of making

her will and codicils hereinafter mentioned, and at the time of her Testatrix

death, was seised or entitled in fee simple of or to divers messuages,
jjjj.gg f^gg.

lands, tenements, and hereditaments, of considerable yearly value, in bold and

the several counties of C. and D., and being so seised or entitled, and tate.
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CH. II. also possessed of considerable personal estate, the said M. S. on or

Will of the about made her last will and testament in writing, and which
testatrix,

^^^g ^^jy gjgjjed and published by her and attested in such manner as

by law is required for devising real estates, and thereby, after giving

divers pecuniary and specific legacies and divers annuities, the said

testatrix gave and devised unto your orator all, &c. {stating the sub-

stance of the will.) And the said testatrix afterwards on or about

made a codicil to her said will which was duly signed and

Codicils, published by her and attested as by law is required for devising real

estates, and thereby gave, &c., and in all other respects she thereby

confirmed her said will and all other codicils by her theretofore

made. As by the said will and the said several codicils thereto, or

the probate thereof, to which your orator craves leave to refer, when

produced will appear. And your orator further sheweth unto your

honors that the said testatrix M. S. departed this life on or about

Death of without having revoked or altered her said will and codicils,
testatrix

leaving E. save as such will is revoked or altered by the said codicils, and as

S her M- so°i6 of the said codicils have been revoked or altered by some or

heiresses, one of such subsequent codicils ; and the said testatrix at her death

left the said E. G. formerly E. S. and the said B. S. her cousins and

co-heiresses at law. And your orator being by the said codicil of the

. day of appointed sole executor of the said will and

codicils, hath since her death duly proved the said will and codicils

Probate
jjj jjjg proper Court, and taken upon himself the execution thereof.

And your orator further sheweth unto your honors that the said tes-

tatrix at the time of her death was possessed of, interested in, and

possessed of entitled unto considerable personal estate and effects, and (amongst
a large per- other things) she was entitled to an eighth share and interest in a
sonal es-

.

tate, and of certain copartnership trade or business of a tin-blower and tin-melter,

a Mrtner-'" ^^ich was carried on by the said testatrix and certain other persons

ship trade, at under the firm of S. F. and Company, in which the said

testatrix had some share of the capital, and which was a profitable

business, and by the articles of copartnership under which the said

business was carried on, your orator, as the said testatrix's personal

representative, is now entitled to be concerned in such share of the

, ^ , said business for the benefit of the said testatrix's estate ; and she was
And also

. , , .111
of lease- also possessed of or entitled to certam leasehold estates held by her

on lives!
^°'' '^® remainder of certain long terms of years determinable on lives.

And your orator further sheweth that he hath possessed himself of

some parts of the said testatrix's personal estate, and hath discharged

her funeral expenses and some of her debts and. legacies, and your

orator hath also, so far as he hath been able, entered into possession

of the said testatrix's estates which she was seised of or entitled to,

at the times when she made her said will and codicils, and which con-
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sisted of, &c. being altogether of the yearly value of $ , or CH. IL

thereabouts, besides the said mansion-house, arid besides the premises

which by the said codicil, dated the day of are de- „, . ^._
• J /. 1 • . Plaintiff

Vised to your orator for his own use and benefit ; and your orator is desirous of

desirous of applying the said testatrix's personal estate and effects t^^^gj^^Q.

(not specifically bequeathed) in payment of the said testatrix's debts, »' estate,

and of her legacies now remaining unpaid, and of the annuities be- rents of the

queathed by the said will and codicils, so far as the same will extend,
according

and of paying the remainder thereof out of the rents and profits of the to tlie di-

said real estates, and of applying the whole of the said rents and the will.

profits according to the directions of the said will and codicils, as in

justice and equity ought to be the case. But now so it is, may it

please your honors, that the said J. G., and E. his wife, B. S., and

J. S. G., in concert with each other, make various objections to your Defend-

orator's applying the said personal estate and the rents and profits of thereto, and

the said real estate, according to the directions of the said will and I^^^^i^^^a
codicils ; And the said J. G., and E. his wife, and B. S. sometimes codicils

allege that neither the said will, nor any of the said codicils was or ^uiy exe-

were duly executed and attested so as to pass real estates, and that "uted.

the said testatrix was not of sound and disposing mind, memory, and

understanding, at the several and respective times when she executed

the said will and codicils. Whereas your orator charges the con- Charge

trary of such pretences to be true, and that the said testatrix's real trary.

estates were well devised by the said will and codicils in manner

hereinbefore stated ; And the said defendants, J. G., and E., his wife, P^J™*"
. . . , ,

ants J. G.
sometimes pretend that by virtue of the said testatrix's will, they are and E. his

entitled to the residue of the said testatrix's personal estate not spe-
the^residu^

cifically bequeathed, including all her leasehold estates after payment afy person-

of all her funeral expenses and debts, and that the said personal estate specifically

is not subject to the payment of the several legacies and annuities
glempt"^^'^

. given by the said testatrix's said will and codicils, but is exempt from the

therefrom, and that all the said legacies and annuities ought to be the legacies

paid out of the rents and profits of the said testatrix's real estates, andannui-

Whereas your orator charges the contrary of such pretences to be
ohars-etha

true, and that the said personal estate is applicable to the payment of all contrary.

the said testatrix's legacies and annuities, after satisfying all her funeral

expenses and debts ; And the said J. G., and E., his wife, are desir- The above-

ous that your orator, as the personal representative of the said testa-
^g^Q^ante

trix, should, by means of the said testatrix's share of the capital desirous

employed in the said trade or business, carry on the said trade or yff should

business for the benefit of them and of the said testatrix's estate, but
l^^(^°^^

which your orator cannot safely do without the direction and indemnity trix's trade

of this Court ; And the said J. G. alleges that he is not of ability to ^gj of he^"

maintain and educate his said son J. S. G. who is tenant in tail of the estate.
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'^^•^' said devised estates, subject to the said term of 100 years, and is an

Defendant infant of the age of ten years or thereabouts, and he therefore claims

thS he iP'
to have some part of the rents and profits of the said premises paid

unable to to him, for the maintenance and education of the said J. S. G. ; And

his infant your orator, under the circumstances aforesaid, is unable to adminis-
son, and jgj, jjjg gjjj^ personal estate, and to execute the trusts of the said real

allowance estates, without the directions of this Honorable Court, and the de-

mainte- fendants are desirous of having a person appointed by this Court, to

nance. receive the rents and profits of the said real estates devised as afore-

desirous^of'
said, by the said fifth codicil, to which your orator has no objection,

having a In consideration whereof, and forasmuch as your orator can only have

pointed. adequate relief in the premises in a court of equity, where matters

of this nature are properly cognizable and relievable. To the end,

therefore, that, &c. (see form No. 24, p. 6, and interrogate to the stat-

ing and charging parts.)

Prayer. And that the said will and codicils may be established, and that

the trusts thereof may be performed and carried into execution by

and under the direction of this Court ; And that an account may be

taken of the said testatrix's personal estate and effects not specifi-

cally bequeathed, and of her funeral expenses and debts, and of the

legacies and annuities bequeathed by the said will and codicils, your

orator being ready, and hereby offering to account for all such ' parts

of the said personal estate as have been possessed by him, and that

the said personal estate may be applied in payment of the said funeral

expenses, debts, legacies, and annuities, in a due course of adminis-

tration, and that the clear residue (if any) of the said personal estate

may be ascertained, and paid to the said defendants, J. G. and E.,

his wife, in her right ; And in case it shall appear that the said per-

sonal estate not specifically bequeathed is not sufficient for payment

of all the said funeral expenses, debts, legacies, and annuities, or that

any parts thereof are not payable out of such personal estate, then

that proper directions may be given for payment of such deficiency

or of such parts thereof as are not payable out of the said personal

estate according to the trusts of the said term of 100 years, vested

in your orator as aforesaid, and that an account may be taken of the

rents and profits of the said real estates comprised in the said term,

received by, or come to the hands of your orator, and that the same

may be applied according to the trusts of the said term ; And that

proper directions may be given touching the effects specifically

bequeathed by the said will and codicils as heir-looms, and that

proper inventories may be made thereof; and that all necessary

directions may be given touching the application of a sufficient part

of the rents and profits of the said real estates, to the maintenance

and education of the said J. S. G., in case this Court shall be of
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opinion that any allowance ought to be made for that purpose ; and CH. II.

that a proper person may be appointed by this Honorable Court to

receive the rents and profits of the said real estates devised as afore-

said by the said fifth codicil. {And for further relief Sfc. see form
27b. 25, p. 6.) May it please, &c. {see form No. 26, p. 6.)

R. S.

Pray subpoena against J. G., and E. his wife, B. S., and J. S. G.

XXVI. Prayer of a bill to carry the trusts of a will into execution, and to

have the rights of all parties in the testator's real and personal estates

ascertained— an account taken of the personal estates, debts, &c. and to

have the clear residue ascertained and invested— an account taken of the

real estate— and to have the rents secured during plaintiff's minority.

Also that certain defendants may elect, and that if they should elect to

confirm the will, that they may do all necessary acts for that purpose,

and if they should claim against the will, then that the benefits given to

them by the will, may be secured for the plaintiff, or that he may be com-

pensated thereout for what he may lose by such election ; and that a

receiver may be appointed of the rents of the real estates.

And that the said will and codicil of the said testator may be estab-

lished, and the trusts thereof performed and carried into execution,

and that the rights and interests of your orator and of all parties

under the same, in the real and personal estate of the said testator

may be ascertained and declared by the decree of this Honorable

Court ; and that an account may be taken by and under the direction

of this Honorable Court, of all the personal estate and effects of the

said testator, and of the rents and profits of his real estates come to

the hands of the said defendants, or any of them, or by their or

either of their order, or for their, or either of their use, and also of

the funeral expenses and debts of tlfe said testator ; and that the clear

residue of the said testator's personal estate and effects may be ascer-

tained, and that the same may be invested and secured for the benefit

of your orator ; and that an account may be taken of the real estates

to which your orator is entitled under the said will, and that the rents

and profits thereof may be secured for your orator's benefit during

his minority ; and if the said defendants M. W., W. C, W. R. E.,

and A. his wife, or any of them, shall appear to have any right to, or

interest in any of the estates which the said testator has disposed of,

or assumed to dispose of, by his said will in favor of your orator, that

it may be declared that they are bound to elect conformably to the

will, or to renounce in favor of your orator the benefits given to them

respectively by such will ; and if they shall elect to confirm the will,

that they may be decreed to do all such acts as may be necessary for
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^^- ^^- confirming your orator's title to the estates so devised ; and if they

shall claim against the said will, that the benefits given to them

respectively by the said will, may be secured for your orator, or

otherwise that he may be compensated thereout for what he may lose

by the election of the said defendants to claim against the said will

;

and that if necessary, a proper person may be appointed receiver of

the rents and profits of the said testatoi-'s real estates, with all usual

directions. (Andforfurther relief')

XXVII. Bill by one of deceased's children against his brother (to whom
letters of administration had been granted) for an account of intestate's

estate and payment of plaintiff's share
;
plaintiff disputing the application

by the administrator of his share towards his maintenance and education

during his minority, and specially charging that under the will of an aunt,

defendants were bound to maintain him.

Statement Humbly complaining sheweth unto your honors your orator, L. P.

ert"" tJ"™^'
°^' ^^- '^^^^ ^- ^- heretofore of, &c. your orator's late father, de-

whioh the ceased, was in his lifetime, and at the time of his death, possessed of,

was enti- interested in, and well entitled unto, a considerable personal estate,

tied. consisting of household goods, plate, linen, china, and wearing apparel,

stock on his farm, stacks of hay and corn, and divers articles, imple-

ments, and utensils of husbandry, ready money, moneys out at inter-

est upon bonds, mortgages, and other securities, and divers other

goods and effects to a large amount and value, and much more than

sufficient to satisfy and pay all his just debts and funeral expenses;

Death of and being so possessed, interested, and entitled as aforesaid, he the

leaving six said W. P. did, in or about , depart this life intestate and a

hU onf'
widower, leaving T. P., W. P., E. P., M. P., and S. P., the defend-

next of kin. ants hereinafter named, and your' orator, his six children, and only

letters of next of kin, him surviving. And your orator further sheweth, that

adminiBtra- gome time after the death of said intestate, the said W. P., his son,
tion to his '

son W. P. obtained letters of administration of his goods and chattels, rights and

credits, to be granted to him, by and out of the proper Court, and did

by virtue thereof, possess himself of the personal estate and effects,

whicli were of the said intestate at the time of his death, to a large

amount in value, and more than sufficient to satisfy and pay all his

just debts and funeral expenses, with a large surplus or residue,

which residue became distributable in equal shares and proportions

between and amongst your orator, and the said other children of the

said intestate, according to the statute made respecting the distribu-

tion of intestate's personal estate, and your orator as one of such chil-
PlajntifTs , .,, .^, , „, .,. ,

title. dren became entitled to one sixth part or share of the said intestate a
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personal estate and effects. And your orator further sheweth, that CH. II.

being so entitled as aforesaid your orator hath frequently, by himself

and his agents, applied to his said brother W. P., and requested him Applica-

to come to an account with your orator for the personal estate and

effects of their said father, deceased, and to pay to your orator his

sixth part or share of the clear residue thereof. And your orator

hoped that the said W. P. would have complied with such request,

as in justice and equity he ought. But now so it is, &c. {see form
No. 20, p. 4.) And the said defendant W. P. pretends that the per- pretenoa

sonal estate and effects of the said W. P., deceased, were very small '''^' "'^,
'

, .
personal es-

and inconsiderable, and not more than sufficient to pay and satisfy his tate was in-

debts and funeral expenses. Whereas your orator charges the con- ^" °'^''

'

, , -11, . • , 1 Chargethe
trary thereot .to be the truth, and that the said intestates personal contrary.

estate and effects were more than sufficient to satisfy and pay all his

funeral expenses and just debts with a large overplus, and which the

said defendant W. P. will at times admit, but then he pretends that Pretence

your orator having lived with him for many years after the death of °
™°de'i'

the said intestate, he the said defendant hath expended considerable by W. P. in

, . T 1 f plaintifFs

sums of money on the maintenance and education or your orator, and education,

which he insists he ought to be allowed to set off against your orator's
fe^n'^ant^s'

said claim, and to retain out of your orator's said distributive share of right to set

the said intestate's personal estate. Whereas your orator charges same.

that by reason of the will hereinafter mentioned, of his late aunt. Charge

M. P., the said defendant W. P. is not entitled to have any sum or ^,4 entitled

sums expended on the maintenance and education of your orator to be al-

.,,..,.,,,,., lowed any
allowed to him, out of your orator's said distributive share of the said sums for

intestate's personal estate. And your orator further charges that "^'"g^jg^

M. P., late of, &c. spinster, deceased, by her last will and testament that under

. , I , , , V 1 , the will ofm writing, bearing date, &c. (amongst other things) gave and be- piaintifTs

queathed, &c. (all her effects to the said W. P. and S. P. to be equally ^[^^
divided between them and her other nephews and nieces, defendants, other de-

and they were to maintain plaintiff until twenty-one, or otherwise to ^i-e bound

forfeit their shares.) And your orator further charges, that soon after t" ™^?"t*i°

making and publishing her said will, the said testatrix departed this charge

life possessed of a considerable personal estate, and particularly of 'b^t j?'j^"

such goods and effects as in her will mentioned, and leaving your possessed of

orator and the said defendants her nephews and nieces her surviving ; pJ^To^nai

and the said defendant S. P. hath duly proved the said will in the estate.

proper Court, and hath by virtue thereof possessed herself of the fendant S.

said testatrix's personal estate and effects, and together with the ^^^P^jj'j^'^

other defendants hath taken possession of the several goods and and that she

effects so bequeathed to them by the said will, and have retained other de-

and applied the same to their own use amongst themselves as herein-
p^g^g^^^j

before is stated, and that your orator is advised, and hereby insists themselves
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CH. IT. that by reason of the said condition contained in the said will the

ofanddi- said W. P. ought not to be allowed any charge against your orator

the person-
^°^ ^^^ maintenance and education, inasmuch as the said W. P. hath

al estate, already received a full satisfaction for the same in manner aforesaid,
That W. -rrr

P. ought
' and which he will at times admit ; but then the said defendant W. P.

not to be pretends and sets up some other claims against your orator, and

any charge refuses to discover the particulars thereof; and the said defendants

t^s'mSn- T" -P-) ^'^- severally refuse to join with your orator in this suit, under
tenanee.

g, pretence that they, or some of them, have been fully paid and satis-

of other fied their shares of the said intestate's estate and effects, but how and

him"^ ^^ what manner they have been paid and satisfied the same, they sev-

That the erally refuse to discover. All which actings, &c. (see form No. 22,
other de- _ •'

.

. , . , , . x

fendantsre-i'- o, interrogating to the slating and charging parts.)

in ttie°suit°
^^^ ^^^' ^° account may be taken under the direction cf this

Prayer. Honorable Court, of the personal estate and eflPects of the said intes-

tate, W. P., the father, possessed by, or come to the hands of the

said defendant, W. P., or any other person or persons, by his order

or for his use ; and that an account may be also taken of the debts

and funeral expenses of the said intestate, "W. P. ; and that the per-

sonal estate of the said intestate may be applied in a due course of

administration ; and that the clear residue thereof may be ascertained,

and that one sixth part or share of such clear residue may be paid

by the said defendant, W. P., to your orator. (And for further

relief, see form No, 25, p. 6.) May it please, &c. (see form No. 26,

p. 6.)

Bills for Partition.

XXVIII. Bill by one tenant in common against another, for partition.

Humbly complaining sheweth unto your honors your orator, C. A.

of, &c. That your orator is seised to him and his heirs, of a capital

messuage or mansion-house, called S., and of several stables, out-

„.., , buildings, gardens, and closes of land, in the county of B., all which

plaintiff premises are now in the occupation of your orator ; and your orator

ant.
* ^° '

i^ ^^^^ seised of two equal undivided third parts of and in an estate

called S., consisting of a farm-house, stable, and out-houses, and

about acres of land, which said farm is let to H. N., at the

yearly rent of S . And your orator further sheweth unto

your honors, that E. B., of, &c. (the defendant hereinafter named)

is seised of or entitled to the other undivided third part of the said
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farm, by virtue of, and under some conveyance made to him by E. '^^- ^^-

his wife (late E. A. your orator's sister), before her intermarriage

with the said E. B. And your orator further sheweth unto your

honors, that all the said premises were formerly the estate of H. A.,

your orator's late father, deceased, who built the said capital mes-

suage or dwelling-house, and set apart, and converted part thereof

into a farm-house. And your orator further sheweth unto your hon-

ors, that your orator has no separate yard, but makes use of the

yard belonging to the said farm-house, in common with the tenant

;

and that your orator's stable, and several of his out-houses are

intermixed in the same yard with those of the said tenant. And
your orator further sheweth unto your honors, that the enjoyment of

the said farm and premises in common, is liable to difficulties and

coutEoversies, and is attended with great inconvenience, especially to Inoonven-

-,. . , ^ . .
ienceofthe

your orator, whose separate property adjoins thereto, and is inter- premises

mixed therewith. And your orator has therefore applied to the f'®"'°Jl?„„
•* ^ ^ in comuion.

said E. B. to consent to a partition of the said farm and premises, Applica-

and hoped he would have complied with such request. But now so ''°°-

'it is, the said E. B. refuses to consent thereto, unless compelled by Refusal. >

a judgment at common law, or by the decree of this Honorable Court.

To the end, therefore, &c. {Interrogate to the material parts of the

statement, as in form. No. 24, p. 6.) And that a commission may Prayer,

issue out of this Honorable Court, to divide, separate, and allot one

third part of the said farm and premises, from the other parts

thereof, to be held and enjoyed by the said E. B. and his heirs in

severalty : and that your orator, his heirs and assigns, may be decreed

to enjoy the other two third parts in severalty from the said E. B.

;

and that proper conveyances may be executed accordingly, or that

your honors will make such other order and decree in the matters

aforesaid, as to your honors may seem meet, and the circumstances of

this case require. May it please, &c. - {End hy praying process of

subpoena against the said E. B. as in form No. 26, p. 6.)

XXIX. Bill by co-heiresses and their husbands for a partition of freehold

estates.

In Chancery.

To, &c.

Humbly complaining shew unto your honors your orators and

oratrixes, T. K., of, &c. and C. his wife, L. G., of ,
and M.

his wife, and J. V., of, &c. widow, That W. S., of, &c. deceased,

6
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CH. II. the late father of your oratrixes, C. K., M. G., and J. V., and also

^l,j^{ (ijg
of E. F., wife of E. F. of, &c. (the defendants hereinafter named)

father ofthe was in his lifetime, and at the time of his death, seised in fee simple

plaintiffs or of some other good estate of inheritance, to him and his heirs, of

i^'feror'^
and in all that messuage or dwelling-house, &c. and also of and in

certain es- all that other messuage, &c. All which said messuages, lands, and

premises, are situate, lying and being in, &c. and being so seised, he

the said W. S. did many years since depart this life intestate, leaving

His death ^^' ^'' ^^^ ^'^®' ^"'^ J°^^ oratrixes and their said sister E. F., his four

intestate, daughters, and only children and co-heiresses, him surviving ; and
leaving the , • n , •

-i ,-,,-,- , ^

female upon his death, the said messuages, land, hereditaments, and prem-

a'd def d
^^®®' "^sscended upon, and came to your oratrixes and the said E. F.

ant E. F. as such co-heiresses, subject only to the dower of their said mother,

at law' to M!. S. And your orators and oratrixes further shew unto your
whom the honors, that the said M. S., the widow and relict of the said W. S.
estates de- . . ._ . .

scended, departed this life some time in or about the month of , where-

the dower "pon your orators and oratrixes, T. K., and C. his wife, and L. G.,

of his wid- and M. his wife, in right of your oratrixes, C. and M., and also your

Her death,
oratrix, J. V., and the said E. F. and E., his wife, in right of the said

Statement E., have ever since been, and now are severally seised in fee of and

of plaCiUffs
^^ ^^^ ^^^^ messuages, lands, hereditaments, and premises, in four

and defend- equal, undivided parts or shares, as tenants in coparcenary. And
your orators and oratrixes further shew unto your honors, that

Applica- they have frequently applied unto, and requested the said E. F., and
tions to the „ , . .„ ^ . . '^^

. , ^
, , . .

defendants. E., bis wite, to join and concur with your orators and oratrixes, in

making a fair, just, and equal partition of the said premises between

them, in order that their respective shares and proportions thereof

might be allotted, held, and enjoyed in severalty. And your orators

and oratrixes well hoped that the said E. F., and E., his wife, would

have complied with such their reasonable requests, as in justice and

equity it ought to have been- But now so it is, may it please your

honors, that the said E. F., and E., his wife, combining and confed-

erating to and with divers persons, &c. {see form No. 20, p. 4),

Refusals they the said defendants absolutely refuse to comply with such your
by em.

orators and oratrixes reasonable requests as aforesaid, pretending

that a par- that your orators and oratrixes, and the said defendants have ever

'''t°b ^d-
^^"°^ ''^^ death of the said W. S. and M. S. respectively, their said

vantageous. late father and mother, deceased, constantly and regularly divided

the yearly rents and profits of all the said messuages, lands, heredit-

aments and premises equally between them, and that it will not be

to the benefit or advantage of either of them to make an actual par-

Charge the tition thereof. Whereas your orators and oratrixes charge, and so
contrary,

^.j^g truth is, that a fair, just, and equal partition of the said heredita-

ments and premises will tend greatly to the benefit and advantage of
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your orators and oratrixes, and the said defendants, but they the said CH. II.

defendants under divers frivolous pretences absolutely refuse to join

or concur with your orators and oratrixes therein. All which act-

ings, &c. {see form No. 22, p. 5, interrogating to the stating and

charging parts).

And that a commission of partition may be issued out of and under Prayer,

the seal of this Honorable Court, and directed to certain commissioners

therein named, to divide and allot the said messuages, lands, heredit-

aments and premises in equal fourth parts or shares ; and that one

full and equal fourth part or share may be allotted and conveyed unto

your orator and oratrix, T. K., and C, his wife, and the heirs and

assigns of your oratrix C. K. ; that one other full and equal fourth

part or share may be allotted and conveyed unto your orator and ora-

trix, L. G., and M., his wife, and the heirs and assigns of your oratrix,

M. G. ; and that one other full and equal fourth part or share may
be allotted and conveyed unto your oratrix, J. V., her heirs and

assigns ; And that your orators and oratrixes, T. K., and C. his wife,

L. G., and M. his wife, and J. V., may severally hold and enjoy their

respective allotments of the said hereditaments and premises, accord- '

ing to the natures thereof in severalty ; and that all proper and ne-

cessary conveyances and assurances may be executed for carrying such

partition into effect. (And for further relief see form No. 25, p. 6.)

May it please, &c. (see form No. 26, p. 6).

Agreement

XXX. Bill for a dissolution of a partnership, and for an injunction to restrain

one of the defendants from collecting debts.

To, &c.

Humbly complaining sheweth unto your honors your orator, P. C.

of, &c. That in or about the month of your orator entered

into an agreement with C. B., of, &c. and C. F., of, &c. the defend-

ants hereinafter named, to form a partnership with them, in the

business of auctioneers, which agreement was reduced into writing, for°copart-

and signed by your orator and the said defendants, and was in the ^^ced^info

words and figures, or to the purport and effect following (that is to writrng.

say) : \_stating the same.'\ As in and by the said agreement, refer-

ence being thereunto had, will appear. And your orator further

sheweth that the said copartnership business was entered upon and

hath ever since continued to be carried on by your orator and the

said defendants, in pursuance of and under the aforesaid agreement, ^j. ^j^gj j^,.

no articles or other instrument having ever been prepared and exe- strament
6V6r 6X6-

cuted between them. And your orator further sheweth unto your cuted.
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CH. II. honors, that having much reason to be dissatisfied with the conduct

Plaintiff, of the Said C. B., and being desirous therefore to dissolve the said

^?^™^gj^g partnership, your orator, on or about , caused, a notice in

partner- writing, signed by your orator, to be delivered to the said C. B. and

notice to be C. F., in the words and figures of the purport and effect following

defendants''
^^^^^ ^^ *° ^^^^ "

" ^" Conformity," &c. &c. As in and by such

written notice now in the custody or power of the said defendants or

That de- one of them, when produced, will appear. And your orator further

B."has'ap-
sheweth that the said C. B. hath from time to time since the com-

plied large mencement of the said partnership, applied to his own use, from the

own use, receipts and profits of the said business, very large sums of money,

oeale'd'th
greatly exceeding the proportion thereof to which he was entitled,

same, and and in order to conceal the same, the said C. B., who has always had

balanced ^^^ management of the said copartnership books, hath never once
the books, balanced the said books. And your orator further sheweth that

having, in the beginning of the year , discovered that the said

C. B. was greatly indebted to the said copartnership, by reason of

requested I"s application of the partnership moneys to his own use, your orator,

him to pay j^ order to form some check upon the conduct of the said C. B.,
the moneys ^

,

received requested that he would pay all copartnership moneys which he

bankers' received into their bankers, and would draw for such sums as he
which he had Occasion for; but the said C. B. hath wholly disregarded such
refused to.

, , , . , , , , . . ,

do, and has request, and hath contmued to apply the partnership moneys received

sarne™ "^^ '^™' ''° ^'^ °^'' "^®' without paying the same into the bankers,

and hath also taken to his own use, moneys received by the clerks,

and hath by such means greatly increased his debt to the partnership,

without affording to your orator and the said C. F. any adequate

means of ascertaining the true state of his accounts. And your

orator further sheweth, that he hath by himself and his agents, from

Applica- time to time applied to the said C. B., and hath requested him to

defendant''^
come to a full and fair account in respect of the said copartnership

C. B. transactions, with which just and reasonable requests your orator

well hoped that the said defendant would have complied, as in justice

and equity he ought to have done. But now so it is, &c. (see form
JVb. 20, p. 4), the said defendant C. B. absolutely refuses so to do,

Pretence ^""^ ^^ *' times pretends that he hath not received and applied to his

thatdefend- own use more than his due proportion of the partnership profits.

has not re- Whereas your orator charges the contrary thereof to be the truth,

tharhi"""^^
and so it would appear if the said defendant would set forth a full

due proper- and true account of all and every his receipts and payments, in

profits. respect of the said partnership transactions, and of the gains and

Chargethe profits which have been made in each year since the commencement
contrary ; of the said partnership. And your orator charges that the said C. B.
and that he,,.„.. , y. *

'

,

has re- hath in fact received the sum or $ and upwards, beyond his



ORIGINAL BILLS PRAYING RELIEF. 85

due proportion of the partnership profits, and that he is nevertheless CH. II.

proceeding to collect in the partnership debts and moneys, whereby ceived

the balance due from him will be increased, to the great loss and andup^
injury of your orator and the said C. F. And your orator charges y^'''^*- ^"'i

that the said C. B. ought therefore to be restrained by the order and ing to col-

injunction of this Honorable Court from collecting and receiving any debte?and
of the said partnership debts and moneys. And your orator charges th^i' te

that the said C. F. refuses to join your orator in this suit. All which restrained*

actings, &c. {see form No. 22, p. 5, interrogating to the stating and
"^That'Se

charging parts)

.

other de-

And that the said defendants may answer the premises; and that fuses to join

the said copartnership may be declared void, and that an account may '^°^^ ^"''•

be taken of all and every the said copartnership dealings and trans-

actions from the time of the commencement thereof; and also an

account of the moneys received and paid by your orator and the said

defendants respectively in regard thereto. And that the said de-

fendants may be decreed to pay to your orator what, if anything,

shall, upon the taking of the said accounts appear to be due to him,

your orator being ready and willing, and hereby offering to pay to

the said defendants, or either of them, what, if anything, shall upon

the taking of the said accounts, appear to be due to them, or either

of them, from your orator. And that in the mean time, the said de-

fendant C. B. may be restrained by the order and injunction of this

Honorable Court, from collecting or receiving the partnership debts or

other moneys. (Andfor further relief, see form Wo. 25, p. Q.) May
it please, &c. {see forms No. 26, p. 6, and No. 29, p. 7). J. L.

Pray subpoena against Q. F. and subpoena and injunction against

a B.

XXXI. Bill for an account of partnership dealings after a dissolution, and

for a receiver, and also for an injunction to restrain the defendant from

receiving any of the partnership debts.

To, &c.

Humbly complaining sheweth unto your honors your orator, A. B., Plaintiff

of , That on or about your orator and P. H. W. of, ant entered

&c. the defendant hereinafter named, entered into copartnership to-
'"'o P^*'''-

^
^ ^ nership as

gether as attorneys and solicitors, your orator engaging to bring into solicitors.

the business the sum of $ , and being to receive one third part

or share of the profits ; and the said P. H. W. engaging to bring into

the business the sum of $ , and being to receive two third parts

or shares of the said profits. And your orator further sheweth unto
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CH. II. your honors that your orator accordingly brought into the business

the said sum of $ , and that the said copartnership was carried

on and continued until the day of , when the same

Partner- was dissolved by mutual consent, and the usual advertisement of such

solved by dissolution was inserted in the Gazette. And your orator

mutual further sheweth that the said copartnership business was carried on in
consent. '^ '

a house in , which at the time of the dissolution of the said co-

Defendant partnership was held by the said defendant and your orator under an

lease of^the agreement for a lease for years from , and it was ver-

premises bally agreed between the said defendant and your orator that the said

business defendant should take to himself the benefit of the said agreement,
was earned

accounting to your orator for his proportion of the value thereof, and

in pursuance of such agreement the said defendant hath ever since

continued and now is in possession of the said house. And your ora-

settlemen°
^°^ further sheweth unto your honors, that no settlement of the said

of accounts copartnership accounts hath ever been made between your orator

place. and the said defendant, and that since the said dissolution your ora-

Applioa^
jQj jjg^j-jj repeatedly applied to the said defendant to come to a final

defendant, settlement with respect thereto. And your orator well hoped that

the said defendant would have complied with such your orator's rea-

sonable requests as in justice and equity he ought to have done.

tha?he^has ^^^ "°^ ®° '*' ^^' ^^' (**^ form Ho. 20, p. 4), the said defendant

got posses- absolutely refuses so to do. And your orator charges that the said

books, and defendant hath possessed himself of the said copartnership books and
refuses to

jjg^jjj refused to permit your orator to inspect the same, and hath

plaintiff to also refused to render to your orator any account of the copartnership

same^or to moneys received by him. And your orator charges that he has
accouut. since the said dissolution paid the sum of $ in respect of the

that p[£n- copartnership debts. And your orator further charges that upon a

tiff has paid true and just settlement of said accounts it would appear that a con-

debts, siderable balance is due from the said defendant to your orator in

That a respect of their said copartnership dealings ; but nevertheless the

anoe is^due Said defendant is proceeding to collect in the said copartnership debts

from the ^nd to apply the same to his own use, which the said defendant is
defendant. ri j

^

?

rj,[j^j
jjg jg enabled to do by means of his possession of the books of account as

proceeding aforesaid. And your orator charges that the said defendant ought to

the debts, be restrained by the injunction of this Honorable Court from collect-

and ought
jjjg jjj jjjg g^id debts, and that some proper person ought to be ap-

strained pointed by this Honorable Court for that purpose. All which actings,
ere rom.

^^^ ^^^^ form No. 22, p. 5, interrogating to the stating and charging

parts).

p
And that an account may be taken of all and every the said late

copartnership dealings and transactions until the time of the expira-

tion thereof, and that the said P. H. W. may be directed to pay to
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your orator what, if anything, shall upon such account appear to be ^H. IL

due from him, your orator being ready and willing and hereby offer-

ing to pay to the said P. H. W. what, if anything, shall appear to be
due to him from the said joint concern. And that some proper per-

son may be appointed to receive and collect all moneys which may be

coming to the credit of the said late copartnership. And that the

said P. H. W. may in the mean time be restrained by the order and

injunction of this Honorable Court from collecting or receiving any of

the debts due and owing thereto. (And for further relief see form
No. 25, p. 6.) May it please, &c. (see forms No. 26, p. 6, and No.

29, p. 7).

XII.

Bills for Redemption.

XXXII. Bill by the heir-at-law of the mortgagor for redemption of freehold

lands.
'

To, &c.

Humbly complaining sheweth unto your honors your orator, J. G., tYhsX

of, &c. That J. G. the elder, late of, &c. but now deceased, was seised plaintiff's

in fee simple of or otherwise well entitled to a certain piece or parcel father was

of real estate, &c. And your orator further sheweth that the said J*"^^''
?

' '' lee, and ex-

J. G., the elder, in or about the year , made some conveyance ecuted a

and assignment of the said premises unto W. B. of, &c. the defend- the defend-

ant hereinafter named by way of mortgage for securing the repayment ^"'•

of a certain sum of money with interest then advanced to the said J.

G. by W. B. or by J. B., then of, &c. on the part of and as the agent That de-

of the said W. B.' And your orator further sheweth unto your hon- S"^^"'

ors that the said W. B. upon or soon after the making of the said session of

security, entered into the possession of the said mortgaged premises, jges.

or into the receipt of the rents and profits thereof, and hath ever since Death of

continued in such possession and receipt. And your orator further L'J.'^ts

sheweth that the said J. G., the elder, departed this life in or about the ^"4 "!^*,

1 - 1 , • , ,1 plaintiff be
year , leaving your orator his sole heir-at-law, who thereupon came en-

became entitled to the equity of redemption of the said mortgaged heir-aWaw

premises. And your orator hath frequently applied to the said W. to Ws

B. and requested him to come to an account for the rents and profits rpj^^j
^^^

of the said premises so received by him, and to pay over to your fendant

1 I 1 . -1 I T 1 n ii 1 made small
orator what he should appear to have so received beyond the amount payments

of the principal and interest due to him, and to deliver up the pos-
pl^'^tj^g

session of the said mortgaged premises ; and your orator well hoped father.

that the said defendant would have complied with such requests as -'^PP'"';?.-

.
tions to the

in justice and equity he ought to have done, but that the said W. B. defendant.
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^^- ^^- acting in concert with divers persons unknown to your orator, re-

fuses to comply therewith. To the end therefore that, &c. (see form

No. 23, p. 6).

And that the said defendant may answer the premises ; and that an

account may be taken. of what, if anything, is due to the said defend-

ant for principal and interest on the said mortgage, and that an account

may also be taken of the rents and profits of the said mortgaged prem-

ises which have been possessed or received by the said defendant,

or by any other person or persons by his order or for his use, or which

without his wilful default or neglect might have been received ; and

that if it shall appear that the said rents and profits have been more

than sufficient to satisfy the principal and interest of the said mort-

gage, then that the residue may be paid over to your orator ; and

that your orator may be permitted to redeem the said premises,

your orator being ready and willing and hereby offering to pay what,

if anything, shall appear to remain due in respect to the principal and

interest on the said mortgage ; and that the said defendant may be

decreed to deliver up possession of the said mortgaged premises to

your orator, or to such person as he shall direct, free from all incum-

brances made by him or any person claiming under him, and may

deliver over to your orator all deeds and writings in his custody or

power relating to the said mortgaged premises. (And for further

relief, see form No. 25, j». 6.) May it please, &c. (see form No. 26,

f. 6).

J. L.

Pray subpoena against W. B.

XXXIII. Bill to have goods redelivered wliicli have been deposited as a

security for money lent.

Applica-
Humbly complaining sheweth unto your honors your orator, A. S.,

tion for a of, &c., that your orator having occasion for a sum of money for the

advance- purposes of his business, made application to P. S. of, &c. the de-

ment of fendant hereinafter named, to lend him the same, and thereupon themoney on ' ' r
the secur- said P. S. on or about advanced and lent to your orator the

' sum of $ , and in order to secure the repayment thereof with

interest, your orator deposited with the said defendant [here insert a

A bill of description of the goods'] which were of the value of $ and

ered to de- upwards, .nnd at the same time executed and delivered to the said

fendant. defendant a bill of sale of the said goods so deposited with him, but

it was not meant and intended thereby either by your orator or the

said defendant that the said transaction should amount to an absolute

Agreement g^le of the said goods to the said defendant, but it was expressly
that plain-

i i . t i p t i

tiff should agreed between your orator and the said detendant, that your orator
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should nevertheless be at liberty to redeem the same. And your CH. II.

orator further sheweth that being desirous to redeem the said goods, be at liberty

he hath repeatedly applied to the said P. S. and hath offered repay
t^e'good?.

him the said sum of $ with lawful interest thereon, on having .
Applioa-

the said goods redelivered to him, with which just and reasonable defendant,

requests your orator well hoped that the said P. S. would have com-

plied, as in justice and equity he ought to have done. But now so it

is, &c. (see form No. 20, p. 4). To the end, &c. (see form No. 23,

p. 5, interrogating to the statements).

And that the defendant may answer the premises ; and that an Prayer.

account may be taken of what is due to the said defendant for princi-

pal and interest in respect of the said loan of $ , and that upon

payment thereof by your orator the said defendant may be decreed to

deliver over to your orator the said goods so deposited with him as

aforesaid. {And for further relief, see form No. 25, p. 6.) May it

please, &c. {see form No. 26, p. 6).

J. L.

The mort-

XXXIV. Bill to set aside a decree of foreclosure fraudulently obtained,

and for a redemption.

Humbly complaining sheweth unto your honors your orator, A. B.,

of, &e. That T. B., late of, &c. Esq., deceased, your orator's late

father, during his life, and on or about the day of
,

was seised in his demesne as of fee, of and in the hereditaments

hereinafter particularly mentioned ; and by indenture of that date,

made between the said T. B. of the one part, and C. D. of, &c. gage.

(the defendant hereinafter named), of the other part ; the said T. B.,

in consideration of $
,
granted, bargained, sold, and demised

unto the said C. D., his executors, administrators, and assigns, for

the term of one thousand years, all, &c. {describe the premises),

subject to redemption on payment of the said principal money and

lawful interest, at the time therein mentioned, and long since past,

as by the said indenture, reference being thereunto had, will more

fuUv appear. And your Orator further sheweth unto your honors
,

Death of
J ^'^ > .the original

that the said T. B. departed this life on or about ,
leaving mortgagor,

your orator his heir-at-law, and only child, then an infant under the
pi^Jntiff,'^*

age of twenty-one years (that is to say, of the age of seven years, then an iu-

or thereabouts), him surviving. And your orator further sheweth heir-at-law.

unto your honors, that during your orator's minority, and on or
^nd'a de'-'^'

about , the said C. D. filed his bill of complaint in this Hon- creeof fore-

orable Court against your orator for a foreclosure of your orator's fraudulent-

right and equity of redemption in the said mortgaged premises ; but |y
°Jj|ft'^^^

your orator was not represented in such bill to be then an infant, plaintiff,
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CH. IT. and the said C. D. caused and procured one L. M., since deceased,

during his who acted in the management of the affairs of your orator's said
minon y.

fj^jjjg^^ ^^ p^j. j^ ^^ answer in the name of your orator, and without

ever acquainting your orator, or any of his friends or relations, there-

with ; in which said answer a much greater sum was stated to be due

from your orator, on the said mortgage security, to the said C. D.,

than in fact was really owing to him, and for which it was also

untruly stated that the said mortgaged premises were an insufficient
Such de- .; , . r. , t, . ^ • .u -J

cree, in security ; and m consequence of such answer being put in, the said

which no Q_ J) afterwards, in conjunction with the said L. M., on or about
day IS given 7 j ;

^

to shew , obtained an absolute decree of foreclosure against your

°at"lyj°"_^ orator, which your orator has only lately discovered, and of which
covered by your orator had no notice ; and in which said decree no day is given

tiff. to your orator, who was an infant when the same was pronounced,

to shew cause against it when he came of age ; as by the said pro-

ceedings now remaining as of record in this Honorable Court, refer-

Plaintiff ence being theteunto had, will more fully appear. And your orator

age, discov- further sheweth unto your honors, that your orator, on the

fraud and ^^7 °^ ^^^^> attained the age of twenty-one years, and shortly

applica- afterwards, having discovered that such transactions had taken place
tionsto the , . ... ? „ ., , , . ,„ , , .

defendant, during his minority as aforesaid, by himselt and his agents repre-

sented the same to the said C. D., and requested him to deliver up

possession of the said mortgaged premises to your orator, on being

paid the principal money and interest, if any, actually and fairly due

thereon, which your orator oflfered, and has at all times been ready

to pay, and which would have been paid by the personal representa-

tives of the said T. B. out of his personal assets, during your orator's

minority, had any application been made for that purpose. And
your orator hoped the said C. D. would not have insisted on the

said decree of foreclosure, so fraudulently obtained as aforesaid, but

would have permitted your orator to redeem the said mortgaged

premises, as he ought to have done : But now so it is, may it please

your honors, the said C. D. combining, &c. {Oharge confederacy as

Pretence in form No. 20, p. 4.) Pretends that the said decree of foreclosure

ity of Ihe
" ^^^ fairly and properly obtained, and that a day was therein given

decree. to your orator when of age, to shew cause against the same, and

that your orator has neglected to do so ; and that your orator is

Charge, neither entitled to redeem, or to travel into the said accounts,

months Whereas your orator charges the contrary thereof to be true, and
have not that your orator only obtained the age of twenty-one years on the

since the said day of , and that he has since discovered the

attoined several matters aforesaid by searching in the proper offices of this

twenty-one Honorable Court ; and your orator expressly charges, that under the

that he has circumstances aforesaid, the said decree, so fraudulently obtained as
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hereinbefore mentioned, ought to be set aside, and your orator ought CH. n.

not to be precluded thereby, or in any other manner, from redeem- since made
ing the said mortgaged premises, of which the said C. D. has pos- ^^'^^ '^'^"

,,.,«, covery as
sessed himself by such means as aforesaid. (For these parts of the aforesaid.

bill, see form JVo. 23, p. 5, and interrogate to the material parts of
Prayer-

this hill.) And that the said decree of foreclosure may, for the

reasons, and under the circumstances aforesaid, be set aside by this

Honorable Court, and declared to be fraudulent and void ; and that an

account may be taken of what, if anything, is now due to the said

C. D. for principal and interest on the said mortgage ; and that an

account may also be taken of the rents and profits of the said mort-

gaged premises which have, or might have been received by, or on

the behalf of the said C. D. ; and if the same shall appear to have

been more than the principal and interest due on the said mortgage,

then that the residue thereof may be paid over to your orator ; and

that your orator may be at liberty to redeem the said mortgaged

premises, on payment of the principal and interest, if any, remaining

due on the said security ; and that the said C. D. may be decreed,

on being paid such principal money and interest, to deliver up pos-

session of the said mortgaged premises, free from all incumbrances,
' to your orator, or as he shall appoint, and to deliver up all title deeds

and writings relative thereto. And for general relief, as in form
No. 25, p. 6.) May it please, &c. {End by praying process of

subpcena against the said G. D., as in form No. 26, p. 6.)

XIII.

Bills relating to the Execution of Trusts.

XXXV. Bill to remove trustees, one refusing to act, and the other a pris-

oner for debt having applied part of the trust moneys to his own use.

Prayer for an account, and for an injunction to restrain them from any

further interference ;— also for a reference to a Master to appoint new
trustees, and for a receiver.

To, &c.

Humbly complaining shew unto your honors your orator and

oratrixes, J. E., of, &c. and S., his wife, and S. E., the younger,

spinster, the daughter and only child of your orator and oratrix,

J. E., and S., his wife. That by indenture bearing date , and Deed of

TT-i -I ct -L- -c c \
assignment

made between your orator and oratrix, J. hi., and o., his wite, ot the of moneys

one part, and N. B., of, &;c. and E. P., late of, &c. but now a
^°^^f

^^''

prisoner in the jail of (the defendants hereinafter named) of fendants as

the other part, after reciting that, &c. {stating the indenture). As
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CH. II. by the said indenture, to which your orator and oratrixes crave leave

That R. P. to refer, when produced will appear. And your orator and oratrixes

pally^aoted further shew unto your honors, that the said E. P. hath principally

and applied acted in the trusts of the said indenture, and hath by virtue thereof,
the moneys . . . ., .,,, „ iit
to his own irom time to time, received considerable sums or money and other
'^^^'

effects, but the said E. P. hath applied only a small part thereof upon

the trusts of the said indenture, and hath applied and converted the

residue thereof to his own use, and in particular the said E. P. hath

within a few months past, received a considerable sum from the estate

and effects of the said C. E., the whole of which he applied to his

own use. And your orator and oratrixes further shew that they have

tionrto"the ^^ themselves and their agents, repeatedly applied to the said E. P.

defendants, and N. B. for an account of the said trust property received and pos-

sessed by them, and of their application thereof. And your orator

and oratrixes well hoped that the said defendants would have com-

plied with such their reasonable request, as in justice and equity they

ought to have done. But now so it is, &c. (see form No. 20, p, 4).

Pretence And the said .defendants pretend that the trust property and effects

property possessed and received by them were to an inconsiderable amount,

^5' '"ki°°"
^^^ *'^^*' ^^^y have duly applied the same upon the trusts of the

SlQfirRDIfi.
-w ~r -I'll

and has aforesaid indenture. Whereas your orator and oratrixes charge the

applied
^ contrary of such pretences to be the truth, and that so it would

Charge appear if the said defendants would set forth, as they ought to do, a

full and true account of all and every the said trust pro[)erty and

effects which they have respectively possessed and received, and of

their applidation thereof. And your orator and oratrixes charge that

the said E. P. threatens and intends to use other parts of the said

trust property, and to apply the same to his own use, unless he is

Charge restrained therefrom by the injunction of this Honorable Court. And
that the de- your orator and oratrixes further charge that he, as well as the said

ought to be N. B., ouglit to be removed from being trustees under the said indent-

a^'d°^e^w'
'^'"®' ^'^'^ ^^^^ some other persons ought to be appointed by this Hon-

trustees ap- orable Court, as such trustees in their place and stead, and that in the

and in the mean time some proper person ought to be appointed to receive and
mean time collect the said trust property. All which actings, &c. (see form
a receiver

.

r r j
^

o > \ ./

appointed. No. 22, p. 5, interrogating to the stating and charging parts).

Prayer. ^,i(j that the said defendants may answer the premises ; and that

an account may be taken of all and every the said trust property and

effects which have, or but for the wilful default or neglect of the

said defendants, might have been received by them or either of them,

or by any other person or persons, by their, or either of their order,

or to their or either of their use ; and also an account of their appli-

cation thereof; and that the said defendants may respectively be

decreed to pay what shall appear to be due from them upon such

the con-

trary.
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account ; and that the said defendants may be removed from being CH. II.

trustees under the said indenture, and that it may be referred to one

of the Masters of this Honorable Court to appoint two other persons

to be the trustees under the said indenture in their place and stead ;

and that in the mean time some proper person may be appointed to

receive and collect the said- trust estate and effects, and that the said,

defendants may be restrained by the order and injunction of this

Honorable Court, from any further interference therein. (And for

further relief see form No. 25, p. 6.) May it please, &c. (see form
No. 26, p. 6).

XXXVI. Bill for the appointment of a new trustee under a marriage settle-

ment in the room of one desirous to be discharged, there being no such

power therein contained.

Humbly complaining shew unto your honors your orators and ora-

trixes, I. M. P., of, &c. and E., his wife, and A. P. and C. P. infants

under the age of twenty-one years, by the said I. M. P., their father,

and next friend, and S. N. M., of, &c. {the other trustees under the

settlement), That by certain indentures of three parts, and made orgCggtug.

expressed to be made between, &c. {stating the indenture of settlement), ment.

But the said indenture contained no power or authority to appoint a

new trustee in the place or stead of either of the said trustees therein

named, who should decline to act in the said trusts, or be desirous to

be removed therefrom. As in and by the said indentures, &c. And
your orators and oratrixes further shew unto your honors that the said .

The mar-

^ ^

'' riage duly
intended marriage was soon afterwards had and solemnized between solemnized.

your orator I. M. P. and your oratrix E. P. ; and that your orator

and oratrix, A. P. and C. P. are the only children of the said mar-

riage. And your orators and oratrixes further shew that the said

defendant I. P. L. declines to act in the trusts of the said indenture,

and is desirous to be discharged therefrom, but by reason that no
ant dS^res

'

power is reserved in the said indenture, for the appointment of a t" be dis-

new trustee, your orators and oratrixes are advised that he cannot be

discharged from such trusts, nor any new trustee appointed without

the aid of this Honorable Court. To the end, therefore, that the said

defendant I. P. L. may, upon his corporal oath, &c. {Proceed as in

form No. 23, p. 5, and interrogate to the statements.)

. And that the said defendant may answer the premises ; and that Prayer,

it may be referred to one of the Masters of this Honorable Court to

appoint a new trustee under the said marriage settlement, in the

place and stead of the said defendant ; and that the said defendant

may be directed to join in such instrument or instruments as may be

necessary for conveying or releasing the said trust premises to your
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^S- H- ol-ator, S. N. M., and such new trustee upon the trust of the said

settlement ; and that thereupon the said defendant may be discharged

from the trusts of the said indenture. (And for further relief, see

form No. 25, p. 6.) May it please, &c. (seeform No. 26, p. 6).

XXXVn. Bill by trustees -who are desirous of acting under the direction

and protection of a Court of Equity, (a)

Humbly complaining sbeweth unto your lordship your orators G. B.

and E. W. both of, &c., and J. B. of, &c. That R. B. late of, &c.,

deceased, was, in his lifetime, and at the time of his death, entitled to

a copyhold, or customary estate, held by copy of court roll, of the manor

of S. ; and which said copyhold estate was vested in W. P. and his

heirs, in trust, that he or his heirs should convey the same to such uses,

and for such purposes, as should be appointed by the said E. B. by his

will : and the said R. B. was also possessed of, or entitled to, a con-

siderable personal estate, but had not any freehold estate whatsoever

;

The will
^^'^ ^^^ ^^'*^ ^- ^- being so entitled, and possessed as aforesaid, duly

ofthetes- made and published his last will and testament in writing, dated the

whereby he day of •, in the year , and thereby, after

hL^"^erso^ai
Revising his said copyhold estate to your orators, and directing the

estate to the same to be sold, and making such provision, and giving such direc-

' tion for the payment of his debts and legacies as therein mentioned,

he gave as follows (that is to say), "I give all such stocks, annuities,

and moneys in the public funds, as I shall be possessed of, or enti-

tled to, at the time of my decease, in my own right, to the said G. B.,

R. W., and J. B. ; and I declare and direct that they shall stand and

be possessed of the three per cent, annuities, which may be purchased

in pursuance of the directions hereinbefore given, upon the trusts

hereinafter declared, that is to say, in trust by and out of the divi-

• npon trust dends and yearly income thereof, to pay the said M. S. the yearly

s'.'eolper S""^ °f •^^O during her life, at the times and in the manner herein-

annum for before appointed for that purpose ; and to the said E. F. £14 yearly

during her life ; and in trust by and out of the dividends and yearly

and lil per
^°c°'°s o^ ^^^ ^^^^ stocks and annuities, and moneys in the public

annnm to funds, but subject and without prejudice to raising the said yearly

jjfg
sums of £50 and £14 to raise and levy so much money as will make

then upon good any deficiency in the provision hereinbefore made for the pay-

rS'seTsuf-™®"* °^ ™y ^^^^^ ^"d legacies, and to apply the money to be raised

fioieut sum for supplying and making good such deficiency; and upon trust inm aid of the "^ ^

(a) This form is taken without alteration from Van Huythusen's (Hughes's) Equity
Draftsman, it being one which presents a comprehensive illustration of the jurisdiction

of Courts of Equity over Trusts.
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the same manner to raise and levy so much money, as the said pro- CH. II.

vision shall not extend to satisfy, for payment of all such pecuniary proTision

legacies, as I by any codicil or codicils, under my hand, shall give or <'°'' 'he pay-

. '
, , , „ , -, , . mentofhia

appoint, whether the same shall be attested by any witness or not ; debts and

and to apply the money so to be raised for the answering that purpose '®g^<"^^'

accordingly : and upon further trust, by and out of the dividends and

yearly income of the said stocks, annuities, and moneys in the public
•. •' ; ! J t-

^ and upon
funds, and out of the stock and annuities to be purchased as herein- further

after mentioned, but subject and without prejudice to the trusts ^^-^^^ g^^jj

aforesaid, to raise and apply the yearly sum of £500 for a term oft"'° several

twenty years, to commence and be computed from the end of three money

years next after my decease, and from that period of twenty years
f^o^-ana to

the yearly sum of £ 4,000, until the 5th day of January, which will such peri-

be in the year of our Lord 1860, to and for the purposes hereinafter tiveiy as

expressed; and in trust to invest from time to time the residue of
^l^jj^^^^j.

the said dividends or yearly income of the said stocks, annuities, and and upon

moneys, to be from time to time purchased under the direction, or in (j^g jg

pursuance of this my will, in the purchase of stocks, or annuities of''™^'°'°"

the same nature ; and I direct, that as well the said two yearly sums residue of

of £ 500 and $ 1,000, during the continuance thereof respectively, dgn^^nd
as the interest and yearly dividends to arise from and after the 5th interest of

day of July, 1860, as well from the said stocks and annuities, to be estate, on

purchased or accumulated under the directions, and in pursuance of
the"sam?

°^

this my will, as from such stocks, annuities, and moneys in the public nature.

funds, as I shall be possessed of in my own right at the time of my .j^P""'"'^''

decease, shall, subject and. without prejudice to the trusts aforesaid, accumu-

be from time to time forever applied in the purchasing of such books,
j^^y, Jt"

as, by a proper disposition of them, under the .following directions, such period

may have a tendency to promote the interests of virtue and relig- mentioned,

ion, and the happiness of mankind ; the same to be disposed of in
1^,^ jh^J^p^r-

Great Britain, or in any other part of the British dominions : this chase of

charitable design to be executed by and under the direction or .,^.^^ich, by a

superintendency of such persons, and under such rules and regula- P^Py^jJl'^"

tions, as by any decree, or order of the High Court of Chancery, may pro-

shall from time to time be directed in that behalf," as by the said j^°erest of

will, and the probate copy thereof respectively, relation being there- ^^J^sj^^'p;.

unto had, when the same shall be produced to this Honorable Court, nessofman-

will more fully appear. And your orators further shew unto your '™^^^
^^^^_

lordship, that the said testator departed this life on or about , itabie be-

without altering or revoking his said will, leaving I. Y. and T. H.
^"g^^tg^

®

his heirs, according to the custom of the said manor, and also leaving ™^er^the

M. the wife of I. S., the said I. Y., and S. Y., his nephews and and decree

nieces, and next of kin. And your orators further shew unto your ^f^t^^e

^^

lordship, that your orators have duly proved the said will, and taken Chancery.
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CH. II. upon themselves the execution thereof, and are desirous of carrying

Death of the trusts of the same into full and complete execution. But now so

tor 'leaWn
^* ^^' ™^^ ^* please your lordship, the said I. Y. and T. H. pretend

the defend- that the copyhold estate was not well devised by the said testator's

andV.H." will, or that all the trusts relating to the said will cannot be per-

his heirs, formed ; and I. P., who is the heir-at-law of the said W. P. the sur-

to the cus- viving trustee of the said copyhold estate, for the purposes of the

said manor said testator's will, is an infant under the age of twenty-one years

;

aadthesev- an(j therefore cannot surrender the said copyhold estate to a pur-

persons chaser, without the direction of a Court of Equity, according to the

named' his
statute made in the seventh year of the reign of her late Majesty

next of kin. Queen Anne ; and the said copyhold estate consists principally of an

., ^''°.°f P*^ unfurnished house, which your orators cannot let in its present state :

the "Will by ' ./ r
^

the plain- and the said I. S., and M. his wife, I. Y., and S. Y., the next of kin

are desirous of ^^^ said testator, pretend that all or most of the trusts of the said

to carry the testator's will, respecting the charitable gifts and donations therein
same into

. , , ... . » , f, . » -r. , .

execution, contained, cannot be carried into execution. And oir A. B. his

Pretence Majesty's Attorney-General, insists, that the charitable purposes of

rise of the the said testator's will, ought to be carried into execution; and that

copyhold
jjjg jiioney to arise by sale of the said copyhold estate, and the money

effectual, due to him on mortgage, as in the said will mentioned, ought to be

the trusts applied in payment of the legacies given thereout, according to the

of the said
gg^[([ testator's will, and in payment of the debts of the said testator

will cannot
p , . i

be per- in discharge of his general personal estate ; and that so much only of

That the ^''^ debts as shall not be so paid, and his funeral expenses, ought to

heir-at-law be paid out of his general personal estate in a due course of admin-
of the trus- .^.

-, , n ,

tee of the istration, and that atter such payments, his general personal estate

estSefs^an
o^ght to be applied to fulfil the purposes of the said testator's will

;

infant and but your orators have been obliged to pay several of the testator's debts

render the out of his general personal estate, to answer the demands of the said

same to a testator's creditors, who were desirous of being immediately paid

without the their demands. And His Majesty's Attorney-General insists, that for

a'courtof" the purposg of carrying into execution the charitable intentions of
equity, un- tbe said testator, the personal estate of the said testator which has
der the stat-

,

,.',. „ , .

,

ute of 7th been applied in payment of the said testator s debts, ought to be
of Anne, repaid out of the money which shall arise by the sale of the said

by the next copyhold estate, and out of such mortgages as aforesaid. And the

the\rasts of
^^^^ ^' ^' ^® '"'" infant within the meaning of the statute of the seventh

the will year of the reign of her late Majesty Queen Anne, and ought to

carried into surrender the said copyhold estate, of which the legal estate is vested
execution.

j,-| bim as heir-at-law of the surviving trustee of the said estate as

Generaf m- aforesaid ; but the said I. Y. and T. H., as customary heirs of the
sists that said testator, opposed the same ; and the said I. S. and M. his wife,

ble pur- I. Y. and S. Y., as next of kin of the said testator, insist that as part
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of the personal estate of the said testator consists of mortgage and CH. II.

other securities upon, or interests arising out of the lands, the dispo- poses in the

sition thereof to charitable purposes is void by the statute made in
^?u''o°g^t

the ninth year of his late Majesty King George the Second, intituled tobe car-

" An act to restrain the disposition of lands, whereby the same be- execution.

came unalienable." And they claim so much of his personal estate

as is not effectually disposed of by the said testator's will. In consid-

eration whereof, and forasmuch as your orators are unable to carry

the trusts of the said will into execution without the direction of a

Court of Equity. {For this part of the hill, see form No. 22, p. 5,

and interrogate to the material parts of the above statement in the

manner there pointed out.) And that the said T. H. and I. Y., and

also the said I. S. and M. his wife, and S. Y., and the said I. P., and

also His Majesty's Attorney-General, may also severally set forth in

manner aforesaid, what right or interest they have, or claim to have,

in the said testator's estate or effects, under the said will or other-

wise, and how they make out and support their claims. And that Prayer,

the trusts of the said testator's will may be performed, and the said

copyhold estates sold, under the direction of this Honorable Court

;

and that all proper parties may be decreed to join in such sale, and

particularly that the said 1. P. may be decreed to surrender the copy-

hold estate to the purchaser thereof; and that the money to arise by

sale of such copyhold estate may be applied in payment of the said

testator's debts and the legacies given by his said will, according to

the terms thereof ; and that the mortgages mentioned in the said tes-

tator's will may also be applied in like manner : and that an account

may be taken of the said testator's debts and funeral expenses, and

the legacies given by his said will ; and if the money arising from

the sale of the said copyhold estate, and such mortgages as afore-

said, shall not be sufficient for payment of all such debt?, and funeral

expenses, and legacies, then that the deficiency may be made good

out of the general personal estate of the said testator ; and that an

account may be taken of the personal estate of the said testator not

specifically bequeathed by his said will ; and that the same may be

applied in payment of the said testator's debts not otherwise, provided

for by his said will, and the legacies payable out of the said testator's

general personal estate, and that the surplus may be applied accord-

ing to the said will ; and if any part of such surplus shall appear to

consist of mortgages or real securities, that proper directions may be

given touching the same, and particularly touching the rights of the

next of kin of the said testator therein ; and that the charity intended

by the said testator may be established, and directions given for carry-

ing on the same according to the said testator's will ; and that all

proper accounts may be taken, and all necessary directions given for

7
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CH. II. carrying the said testator's intentions into execution. (And for gen-

eral relief, as in form No. 25, p. 6.) May it please, &c. (Snd hy

praying process of subpoena against I. Y., T. H., I. S., and M. Ms

wife, S. T., and W. P., as in form No. 26, p. 6, hy praying that His

Majesty's Attorney- General being attended with a copy, may attend

and answer as in form No. 28, p. 7.)

XIV.

Bills hy Underwriters for Frauds practised upon them in the

Insurance of Ships.

XXXVIII. Bill by underwriters for a fraud practised upon them in the

representation of the voyage. Prayer for an injunction to restrain the

defendants from proceeding at law, and for a commission to examine wit-

nesses abroad.

Humbly complaining sheweth unto your honors, &c., that W. W.

of, &c., alone or jointly with some other persons, was, or were, or

pretended to be, before and at the time of making the insurance after

mentioned, owner or owners of a certain merchant ship or vessel

called , and they or one of them particularly the said W. "W.,

or I. B. and T. G. of the city of , insurance brokers and co-

partners, as agents for and on the behalf of the owners or owner of

the said ship, on or about caused a policy of insurance to be

opened at the city of , on the said ship and her cargo,

against the danger of the sea and capture of any foreign enemy on a

voyage to be performed by the said ship from the port of to

, and which voyage it was upon such occasion pretended that

the said ship was immediately to make, and such insurance was ac-

cordingly effected at the city of on or about, &c. and amongst

other persons who underwrote or subscribed the said policy your ora-

tors respectively underwrote the same for the sura of $ each,

at or after the premium of upon the said ship, which was

valued in the said policy at $ , and the rest of your orators the

like sum of % each upon the cargo on board the said ship.

As in and by, &c.

And notwithstanding the representation made to your orators at

destination the time of making the aforesaid insurance, with regard to the port of

not as de-^ the said ship's destination, the voyage really intended to be made by
scribed in jjgj ^^g not from the port of as mentioned and expressed in
the policy. .

^

the said policy, but from the port of to or some other

The real

port in or to some other different port or place than .

And your orators having been deceived and imposed upon by such un-
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true representations of the said ship's intended voyage, the said insur- CH- H-

ance was fraudulent, and therefore the said policy was null and void.

And the said ship afterwards sailed from the port of with Ship sailed

.,,.,., , , . under oon-
some other ships which were to proceed under convoy for ,voy,and

but the said ship soon after quitted the said fleet and convoy
^g®[J^g^'^^

and deviated from her regular course or track of such a voyage and from the

proceeded to some other port or place not specified or mentioned in course, and

the said policy of insurance, particularly to the port of or ^*^ subse-

some other port or place in , where the said ship and her sold by the

cargo were sold for a large sum of money in the whole, and which
'"'"®'^^'

was afterwards received by the said W. W. and the other joint owners

of the ship or some or one of them.

And your orators well hoped under the circumstances aforesaid

they should not have been called upon for payment of any sums of

money whatsoever on account of their having subscribed or under-

wrote the aforesaid policy of insurance.

But the said defendants pretend that the insurance was not made Pretence

fraudulently or unfairly, and that your orators were not in any man- suVance

ner imposed upon therein, and that the voyage actually intended to be was not

made by the said ship was the voyage particularly mentioned fraudulent-

and specified in the said policy, namely, from the port of to the^vovase

, and that she never made any deviation therefrom. And they was actu-,,,.,,. , ... ally made,
also sometimes pretend that the said ship was lost or loundered at sea and the ship

in the regular course or track of the said voyage. And at other times fi!?™sea
they give out that the said ship was in the course of her voyage cap- or cap-

tured by the enemy and afterwards condemned as lawful prize, and

that for some or one of such reasons your orators and the several other

underwriters on said policy became liable to pay the several sums in-

sured or underwrote by them respectively on the aforesaid policy.

Whereas your orators charge the contrary, and that your orators charge the

were deceived and imposed upon in manner aforesaid respecting tbe ^°^'j^'^-^'

place or port of the said ship's destination, for that the said ship was plaintiffs

at the time and upon the occasions aforesaid destined or intended for posed upon.

a voyage to or some other port in or some other port

or place in . And your orators charge that the said ship in That the

the course of the said pretended voyage separated from the rest of the ^^^^ f^om'

ships or fleet, and made a deviation and proceeded or sailed for the lier course.

port of or some other port or place in , or to some other

port or place different from the port or destination mentioned in the

said policy, where the captain or some other persons or person on

board sold and disposed of the said ship and cargo as hereinbefore is That the

mentioned, and that divers remittances were afterwards made to the ship and

on account of such sales or the produce thereof to the said confederates, cargo m
^

_
pursuance

the owners, or some or one of them, such fraudulent insurance as afore- of a scheme
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^^- ^^- said having been previously made thereon pursuant to and in conse-

conoerted quence of some plan or scheme concerted or contrived between the said
D6t'W66n tuQ

defendants, confederates or some or one of them and the said the captain,

or to which they some or one of them were or was privy, and that it

was never meant, intended or understood by and between the said

confederates or any of them that said ship should perform the voyage

specified or mentioned in the aforesaid policy of insurance or proceed to

That the . And your orators moreover charge that the said ship was not

noiPlost or
'°^''' captured, or taken by the enemy, or however not in the regular

captured, course or track of a voyage from to as mentioned in the

No protest said policy of insurance. And as evidence thereof your orators charge
ever made , , .

,

. , , ,. ,

as usual in that the Said captam or any other person never made any protest or the

such oases, j^gg ^j. capture of the said ship as is usual or customary in such cases,

and which would have been made if the said ship had actually been

lost or captured, nor was the said ship ever condemned or any sentence

Charge as of condemnation passed upon her as a lawful prize. And as a further

'°
^t h"th

evidence of the aforesaid deception and imposition your orators charge

brokers to that the said confederates [the insurance brokers'] or some persons by

directing" their orders or directions or with their privity or consent, some time in

him to ap- or about the month of wrote and sent a letter to their agent or
ply to

°

plaintiffs to correspondent at , employed by them to effect the aforesaid

policviiDon
insurance, directing him to apply to your orators or some other of the

repayment underwriters on the said policy and to offer to cancel the said policy

mium. upon the repayment of the premiums ; and such a proposition and

offer was also made by the direction or with the knowledge of the said

confederates \_the owners'] and in consequence of their knowledge,

conviction, and belief that the said insurance was fraudulently and

unfairly made on the part of the said confederates [the owners], and

that the underwriters on the said policy were deceived or imposed

upon respecting the port of her destination, and that the said ship

was not actually lost or captured, and that for such or some other

reasons the said policy was null and void, and that the said confeder-

ates [the owners] have no just claim or demand upon the underwriters

Charge as ^^ respect of the sums insured or underwrote thereon. And your ora-

to letters, tors also charge that divers letters or notes have been written by and

which the sent to or received by or passed between the said confederates, or

some or one of them and their correspondents or agents at
truth of the

matters
charged or the persons or person employed by them the said confederates or

pear; some or one of them in or about the making of the aforesaid insur-

ance and the said the captain of the said ship, or some or one

of them, relating to or in some manner concerning the several mat-

ters and things hereinbefore mentioned and inquired after, particu-

larly the making of the aforesaid insurance and the fraud or deception

practised or intended to be practised upon your orators and the un-
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derwriters of said policy, and which said letters or notes or soAe
copies, abstracts, or extracts thereof, or of some or one of them,

together with divers other papers, memorandums, or other writings

relating to the matters aforesaid, are now or lately were in the custody,

possession, or power of them the said confederates or some or one of

them. And your orators also charge that the truth of the several

matters and things hereinbefore charged and set forth, and particu-

larly that your orators were deceived or imposed upon in the making
of the aforesaid insurance, and that the said ship was not lost or cap-

tured, and that the said confederates [the owners] of the said ship have

no just or fair demand upon your orators by virtue of or under the

aforesaid policy, would appear in and by the said letters and papers in

case the said confederates would produce the same, but which they

refuse to do, although they have been frequently applied unto for that but that the

purpose ; and under such or the like pretences as aforesaid, or some defendants
r6[U.S6 to

others equally unjust or unreasonable, the said confederates insist on produce the

the contrary ; and the said confederate W. W. hath also lately com-
^''™'^'

, . , . . , . ,;r , That de-
menced separate actions at law agamst your orators in his Majesty s fendant W.

Court of King's Bench at W. to recover the sums respectively under- ^' '^^'
,

wrote by them on the said policy, and he threatens to proceed to actions

judgment and execution thereon, well knowing that your orators are pia/ntiffs on

not able to make a good defence at law in the said actions without a *'^^ policy.

full disclosure and discovery of the several matters aforesaid, and

\^ithout the benefit of the testimony of their witnesses who reside at

and and other parts of , and also in other parts

and places abroad, and who could prove the truth of the several

matters and things hereinbefore charged and inquired after. And
the said confederates refuse to discover to plaintiffs the names or That de-

places of abode of the other persons whom they sometimes allege
fu"eTo'V'^'

to be joint owners with them of the said ship. All which actings, cover the

&c. (^proceed as in form No. 22, p. 5, as far as the words " matters the other

aforesaid" and then proceed thus) : and that as fully and particularly °^™®''^-

as if the same were here repeated and they thereunto distinctly in-

terrogated. To the end thereof, &c. (interrogating to the stating

and charging parts).

And that your orators may have a full disclosure and discovery of Prayer.

the several matters and things aforesaid. And that the said defend-

ant W. W. may be restrained by the injunction of this Honorable

Court from proceeding in the said actions already commenced by him,

and that he and all the said other defendants may in like manner be

restrained from commencing or prosecuting any other actions or

action or in any other manner proceeding at law against plaintiffs or

any of them touching the several matters and things aforesaid. And

that your orators may have one or more commission or commissions
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^^- ^^- issuing out of and under the seal of this Honorable Court for the ex-

amination of their witnesses at and and other parts

of or any other parts or places abroad as there may be occa-

sion. (And for further relief, see form No. 25, p. 6.) May it

please, &c. (see form No. 26, p. 6).

XV.

Bills to restrain Waste.

XXXIX. Bill by a landlord against a lessee for years to prevent waste.

Seisin of Humbly complaining sheweth unto your honors your orator A. B.
plaintiff.

Qf^ ^g_ That your orator before and at the time of making the

indenture hereinafter mentioned, was seised in his demesne as of

fee, of and in certain tenements, with the appurtenances, situate at

L. in the County of N. hereinafter particularly described ; and being
T poop frt

defendant. ^"^ seised by a certain indenture, bearing date the day of

, in the year , and made between your orator of the

one part, and C. D. of, &c. (the defendant hereinafter named) of the

other part, your orator did demise, lease, set, and to farm let, unto

the said C. D. his executors, administrators, and assigns, all, &c.

\_Here describe from the lease the subject of the demise.^ To hold the

same, with the appurtenances, unto the said C. D., his executors,

administrators, and assigns, from the day of , then

Covenant ^^^^ P^^*, for the term of years thence next ensuing, at the

to keep the yearly rent of —/. ; and the said C. D. did thereby for himself, his
premises in . . .

"^
.

good repair executors, admmistrators, and assigns, covenant, promise, and agree,

tion "and 'to
^''^ your orator, his heirs, and assigns, that he the said C. D., his

cultivate executors, administrators, or assigns, would, during the said term,
the land in , , .

,

. . , . -, , , .

a husband- keep the said premises in good repair, and manage and cultivate the
like man- g^;^ farm and lands in a proper, husband-like manner, according to

the custom of the country, as by the said indenture of lease, refer-

ence being thereunto had, will more fully appear. And your orator

further sheweth unto your honors, that the said C. D. under and

by virtue of the said indenture, entered upon the said demised

premises, with the appurtenances, and became, and was possessed

thereof for the said term, so to him granted thereof by your orator as

aforesaid. And your orator further sheweth unto your honors,

that at the time the said C. D. entered upon the said premises, the

same were in good repair and condition, and your orator hoped the

said C. D. would so have kept the same, and have cultivated the said

lands in a proper and husband-like manner, according to the custom

of the country, and that such part of the said premises as consisted
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of ancient meadow or pasture ground, would have remained so, and CH- H-

not have been ploughed up, and converted into tillage ; and that no
waste would have been committed on the said premises. But now so

it is, may it please your honors, the said C. D. combining, &c.

{Charge confederacy as in form No. 20, p. 4.) Pretends, that Pretence

the said premises now are in as good repair as when he entered in °sefbe?ngTa
or to the same, and that he has cultivated the said farm and lands &">^ repair

in a proper and husband-like manner, and that no waste has been proper cul-

committed by him thereon. Whereas your orator charges, that the^™"°"'
said premises, and the buildings, outhouses, gates, stiles, rails, and Charge

fences, were in a good and perfect state and condition, when the said premises

C. D. entered upon the said premises, but now are very ruinous and ^®''? '"
.

bad, and the land very much deteriorated, from the wilful misman- when the

agement and improper cultivation thereof, by the said C. D. who has entered^"'

ploughed up certain fields called , containing respectivelv I"'?
^',® °°^

. .

or ./in bad oon-
acres, and has otherwise committed great spoil, waste, and dition, and

destruction in, upon, and about the said premises; and your orator ^gfg„*^®„t

further charges, that the said -C. D. ought to put the said premises oi^g*>"° 'e-., -.. ., ^ pair them,
into ttie same condition they were in when he entered thereon, and and make

to make your orator a reasonable compensation for the waste and jj^™^^"^^'

damage done or occurred thereto ; and that the said C. D. ought plaintiff,

. to be restrained by the order and injunction of this Honorable Court, strained

from ploughing up the remaining pasture fields, part of the said
^?tt'in'^°fti"r-

demised premises, and particularly the fields called and ther waste.

, and containing respectively acres, which he threatens

to do, and also restrained from committing any further or other

waste, spoil, or destruction, in and about, or to the said estate and

premises, or any part thereof. All which, &c. {For these parts of
the bill see form No. 22, p. 5, and interrogate to the material parts

of the statement and charges of this Mil, in the maimer there pointed

out.) And that the said C. D. may be compelled by the decree of prayer.

this Honorable Court to put the said premises into such repair and

condition, in every respect, as far as circumstances will permit, as the

same were in when he entered upon the same, under and by virtue

of such demise as aforesaid ; and may also be decreed to make a

reasonable compensation to your orator for all waste done, committed,

or suffered by him on the said premises, and all damage occasioned

thereto by his mismanagement or neglect (your orator hereby waiv-

ing all pains and penalties incurred by the said C. D. on account of

committing waste on the said premises), and that he may be decreed

to keep the said premises in good and sufficient repair and condition,

during the remainder of his interest therein, and to manage and

cultivate the said farm and lands in a proper and husband-like man-

ner, according to the custom of the country, and that he may be
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^^- ^^- likewise restrained by the order and injunction of this Honorable

Court, from ploughing up the said remaining pasture fields, forming

part of the said demised premises, and particularly the said fields

called and , and from committing or permitting any

further waste or spoil, in, on, or to the said demised premises, or any

part thereof. (And for general relief as in form No. 25, p. 6.)

May it please, &c. (End by praying an injunction in the terms of

the prayer, and hy praying process of subpoena, as in form No. 26,

p. 6, against the said G. D.)

XL. Bill by a landlord against his lessee for years, who had ploughed up

lands contrary to the terms of his lease, and had suffered the farm to con-

tinue out of repair. The bill prays that he may be compelled to reinstate

the premises, and to keep them in good repair and condition, and to make

satisfaction for the waste done (plaintiff waiving all penalties incurred

thereby) ; also for an injunction to restrain the defendant from ploughing

up other lands and from committing waste.

To, &c.

Humbly complaining sheweth unto your honors your orator, A. B.,

of , That your orator being seised in fee simple of or other-

wise well entitled unto the premises hereinafter described, did by a

eranTed to
certain indenture bearing date , and made between your ora-

the defend- tor of the one part, and C. D. of (the defendant hereinafter

named) of the other part, demised lease set, and to farm let unto

the said C. D., his executors, administrators, and assigns, all that

messuage, &c. [describing the premises as in the lease']. To hold the

same with their appurtenances unto the said C. D., his executors,

administrators, and assigns, from the day of then

last past, for the term of years thence next ensuing, at the

yearly rent of $
,
payable quarterly as therein mentioned, and

under, and subject to the covenants, stipulations, and agreements

therein contained on the part of the said C. D., his executors, admin-

istrators, and assigns, to be observed and performed. In which said

indenture is contained a covenant on the part of the said C. D. for

himself, his heirs, executors, administrators, and assigns, that he the

said C. D., his executors, administrators, and assigns, should and

would, &c. [stating shortly the covenant to keep the buildings and

premises in repair, and also to manage and cultivate the lands']. As
by the said indenture to which your orator craves leave to refer, when

Defendant produced, will more fully appear. And your orator further sheweth

took pos- that the said C. D. took possession of all the said demised premises,
session of . .,.. T i

the prem- and that the same were then m good repair and condition, but have
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since -become very ruinous and bad, and the said lands very much CH. II.

deteriorated from the wilful mismanagement, and improper cultiva- jses which
tion thereof, by or on the part of the said C. D., and that he has ^^''^ "l«"

, , J . ' in good re-
ploughed up certam fields called containing acres, pair, but

contrary to the terms of the said lease, and has otherwise committed beoome"ru-
great spoil, waste, and destruction, in, upon, and about the said de- '"""^ and

J o 1 . . , „ deteriorat-
mised messuage, &c. and premises. And your orator further shew- ed in oon-

eth that he hath frequently, by himself and his agents, applied to '^9"™°!-°^

the said C. D. and requested him to put the said messuage, &c. and agement,

all the buildings, fences, gates, stiles, and rails, into good repair, ploughed.

and to keep the same in good and sufficient repair, during the ^P °g^'^'^^°

remainder of ,,the said term, and to make satisfaction to your orator, committed

for all the damage done to the said estate, by his mismanagement or ^"^^f '^f'
^'

.

° ' •' ° Applica-
neglect m the management thereof according to the terms of the tions to the

said lease and course of husbandry practised in the neighboring
'^^'^^"^™''

country : and your orator hath also in like manner requested him
not to plough up any other of the said lands demised to him as afore-

said, which he is not at liberty to plough, according to the terms of

the said lease. And your orator hoped that the said C. D. would

have complied with such applications and requests, as in justice and

equity he ought to have done. But now so it is, &c. {see form Pretence

No. 20, p. 4), the said C. D. absolutely refuses so to do ; and he premises

at times pretends that the said messuage or tenement, and all the ^^^^ ^^^^

outhouses and out-buildings thereunto belonging, and all the build- are in good

ings, fences, gates, and stiles, on the said lands, have been constantly, he lias not

during his possession thereof, and now are, in good repair and condi- P'oughetl
^ ^ ' J o r up any land

tion, and that he hath never ploughed up any part of the said demised contrary to

lands which he was not at liberty to plough by the terms of the said ^f j,ig [g^se

lease, and the course of husbandry used and approved in the neigh- nor negleot-

borhood thereof, and that he hath never in any manner neglected the nuring, and

manuring or taking care of any part thereof, but that he hath con-
pj-gnjiggg

stantly used and employed, cultivated and manured all such lands in are in as

1 T I- 1 T /? 1 Sood oondi-
a proper, regular, and caretui manner, accordmg to the terms ot the tion as

said lease, and a good course of husbandry used and practised in ™'j''"^®

the neighboring country, and that all the said demised premises are thereon.

in as good plight and condition in all respects as the same were when ^l^^^^^
he entered thereon. "Whereas your orator charges the contrary of That the

all such pretences to be the truth. And your orator further charges
^^e worth

that the said farm and premises are now from the neglect and gross $ -

mismanagement of the said defendant worth to be sold the sum of^henhe

& less than the same were worth to be sold when the said entered.

C. D. first took possession thereof, and that it would cost the sum of^youldcost

$ and upwards, to put the same into as good plight and con- J^r^^ *°

dition as the same were in at the time of the date of the said inden- them.
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CH. II. ture of lease. And your orator further charges that the said C. D.

That the Ought to put the said demised messuage, &c. and premises into good

ouah't'to"re ^^P^''' *""^ condition, and to make a reasonable compensation to your

^air them, orator, for the waste and damage done or arisen thereto. And your

compensa- orator charges that the said defendant threatens and intends to plough

''""/"li
^^'^

"P ^^^ other or remaining pasture fields called
,
part of the

That he said demised premises, and that he ought to be restrained therefrom,

intends to and from committing any further or other waste, spoil, or destruction,

other lands, in, upon, or to the said farm, lands, and premises, or any part thereof,

tobe^rf- -^^^ which actings, &c. (see form No. 22, p. 5, and interrogate to the

strained stating and charging parts).

and from' And that the said defendant may be compelled by the decree of

further"'"^
this Honorable Court to put the said messuage, &c. and premises into

waste. good and sufficient repair, and to make satisfaction to your orator

Prayer, for all waste done, committed, permitted, or suffered by him, on the

said farm, lands, and premises, and all damage done by him, or occa-

sioned thereto, by his mismanagement or neglect (your orator hereby

waiving all forfeitures and penalties incurred by the said defendant

on account, or in respect of the waste done or committed by him on

the said demised premises). And that the said defendant may be

decreed to keep the said farm, lands, and premises in good and suffi-

cient repair and condition during the continuance of his interest

therein, and to manage and cultivate the said farm and lands in a

proper and husband-like manner, according to the terms of the said

lease, and the custom of the country. And that he may be restrained

by the injunction of this Honorable Court, from ploughing up the said

remaining fields forming part of the said demised premises, and par-

ticularly the said fields called , and from committing or per-

mitting any furtlier or other waste or spoil on or to the said demised

premises, or any part thereof, and that all proper directions may be

given for effectuating the purposes aforesaid. {Andfor farther relief,

seeform No. 2b, p. 6.) May it please, &c. {seeform No. 26, p. 6).
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CHAPTER III.

ORIGINAL BILLS NOT PRAYING RELIEF, (a)

I.

Bills to perpetuate Testimony, (li)

XLI. Bill by a devisee in fee in possession, to perpetuate the testimony of CH. III.

the witnesses to a will.

Testator

To, &c.

Humbly complaining sheweth unto your honors your orator, T. H.,

of, &c., brother of the half blood and devisee named in the last will

and testament of T. R., of, &c. deceased. That the said T. E. was

in his lifetime, and at the time of his death, seised or entitled to him seised of

and his heirs, of or to divers freehold estates, situate in the several ^^^ copy-

places hereinafter mentioned, and divers other places, of considerable ^°^^ ^^'

yearly value in the whole, and being seised or entitled, and being of

sound and disposing mind, memory, and understanding, he made his Willofthe

last will and testament in writing, bearing date, &c. which was duly testator.

executed by him, in the presence of, and attested by three credible

persons, whose names are, [here insert the names of the subscribing

witnesses'] (c) and which will, with the attestation thereof, is in the

words following (that is to say) ; \_stating the will verbatim.] And His death

your orator further sheweth that the said T. R. afterwards, and on
voting the"

or about departed this life without revoking or altering his same.

said will, or any part thereof, whereupon your orator by virtue of the ^^^^^ eQ.

said will, became entitled in fee simple to all his said freehold estates, titled as,„„.,, „ devisee m
subject as to such part thereof as aforesaid, to the payment ot so fee, and

much of the funeral expenses, debts, and legacies of the said T. R.
g°on of the'"

as his personal estate may fall short to pay ; and your orator accord- estates.

ingly, soon after the death of the said T. R. entered upon and took

possession of all the said estates, and is now in possession and receipt

of the rents and profits thereof and in the possession and enjoyment

thereof. And your orator well hoped that he and his heirs and

(a) Eq. Plead. Chap. VIL (i) Eq. Plead. § 300-306. (c) Eq. Plead. § 300.
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CH. Ill, assigns would have been permitted to enjoy the same quietly without

any interruption from any person whomsoever. But now so it is,

Claim set may it please your honors, that T. H., of, &c., who claims to be

partof the
^'ousin and heir-at-law of the said T. R., alleging that he is the only

heir-at-law. or eldest son of T. H., and M., his wife, both deceased (which said

M. H. as is also alleged, was the only child of S. R. who, as is like-

wise alleged, was the only brother of the father of the said T. R.

that left any issue) combining and confederating with divers persons

that no wnl
""known to your orator, pretends that the said T. R. did not make

was made, such last will and testament in writing as aforesaid, or that he was

duly.ex- 1°'' of sound and disposing mind and memory at the making thereof,

ecated, and Qi- jjjj^f jjjg game was not executed in such manner as by law is
that testa-

. . .

•'

tor was of required for devising real estates ; and therefore he insists that your

mind"" orator hath not any right or title to the real estates late of the said

T. R. or any part thereof, but that on his death the same descended

unto him the said T. H., as his heir-at-law. Whereas your orator

contrary, charges the contrary of such pretences to be true. But nevertheless

the said T. H. refuses to contest the validity of the said will during

the lifetime of the subscribing witnesses thereto, and he threatens

that he will hereafter dispute the validity of the said will when all

the subscribing witnesses thereto are dead, whereby your orator and

his heirs and assigns will be deprived of the benefit of their testimony.

All which pretences of the said confederate are contrary to equity

and good conscience, and fend to injure and oppress your orator in

the premises. In consideration whereof and forasmuch as your orator

cannot perpetuate the testimony of the subscribing witnesses to the

said will, without the assistance of a Court of Equity. To the end,

therefore, that the said T. H. may show, if he can, why your orator

should not have the testimony of the said witnesses perpetuated.

Prayer. And that your orator may be at liberty to examine his witnesses

with respect to tlie execution and attestation of the said will, and

sanity of mind of the said T. R. at the making the same, so that their

testimony may be perpetuated and preserved. May it please, &c.

{seeform No. 26, p. 6). \^This bill should not pray for relief."^ (a.)

Pray subpoena against T. H.

(a) Eq. Plead. § 306.
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II.

Bills to take Testimony De bene esse.

XLII. Bill to take the testimony of witnesses de bene esse, for various CH. III.

causes, (a)

To the honorable the Judges, &c.

Humbly complaining sheweth unto your honors A. B. of
,

that an action at law is now pending {b) in the Court of
,

wherein your orator is plaintiff, and C. D. of , is defendant,

[or the reverse,] touching and concerning [Jiere describe the cause of
action] which has not yet been committed to a jury ; (c) and your

orator further shews that one E. F. of , of the age of seventy

years, or upwards, [_or, without stating the age, a person of infirm

health, or laboring under a certain disease, or who is about to depart

out of the jurisdiction of the said Court, or who is the sole witness

to the fact of ,j so that his testimony is in danger of being

lost to your orator at the said trial, by reason of death [or absence]

is a material and important witness for your orator, inasmuch as the

said E. F. is acquainted with the fact {here state the witness's ex-

pected evidence) [or, inasmuch as the said E. F. is the sole person

who has knowledge of the fact of ] which fact it is material

and necessary for your orator to prove on the trial of the said action

at law.

In consideration whereof, and forasmuch as your orator cannot be

secure of having the testimony of the said witness, at the trial of the

said action, without the aid of a Court of Equity, in causing the

same to be taken de bene esse, and that your orator may be at liberty

to have the same so taken, under a commission, or commissions

issuing out of this Honorable Court. May it please tour honors

to grant unto your orator a writ of subpoena to be directed to the

said C. D., thereby commanding him, at a certain day, and under

pain to be therein limited, personally to be and appear before your

honors in this Honorable Court, and then and there full, true, direct,

and perfect answer make, to all and singular the premises, and to

shew cause, if he can, why your orator should not have the testimony

of the said witness taken de bene esse, (d)

N. B. The prayer of this Bill should never be for relief. Eq. PI. § 306, 310.

should be accompanied by an afSdavit of the circumstances under which the evideno

is in danger of behig lost. Ibid. ^ 309.

(a) Eq. PI. § 307 - 310. (i) Ibid. § 307. (c) Ibid. § 308.

{d) For the structure of this bill, and the distinction between it and a bill to perpet-

uate testimony, see Eq. PI. § 307 - 310.
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III.

Bills for Discovert/, (a)

CH. III. XLin. Bill for discover)^ of title in aid of defence to an action of ejectment.

Statement Humbly complaining sheweth unto your honors your orator, A. B.,

t'ff's^t''tfe""
°^' *^*^' That your orator now is, and for several years last past has

been, seised in his demesne as of fee, of, or otherwise well entitled

to all those three pieces or parcels of land, &c., &c., and which were,

in the year , purchased by your orator from C. D., then of,

&c., but since deceased, who, by certain indentures of lease and

release, bearing date the day of — respectively, and

made between the said C. D. of the one part, and your orator of the

other part, for the considerations therein mentioned, duly conveyed

the same to your orator, his heirs, and assigns forever ; as by the said

indenture, reference being thereunto had, will appear ; and under

and by virtue of such conveyance, your orator entered into and upon

the said premises, of which he has ever since been, and now is, in

the actual possession ; and your orator hoped to have continued in

the uninterrupted enjoyment thereof. But now so it is, may it please

your honors, E. D., of, &c. (the defendant hereinafter named) com-

bining, &c. ( Charge confederacy, as in form No. 20, p. 4.) Upon

the decease of the said C. D., obtained possession of, and now has in

his custody or power, all the title deeds, evidences, and writings of

the said C. D., which not only relate to the said premises so pur-

chased by your orator as aforesaid, but also to other estates formerly

belonging to the said C. D., and which, upon his death, descended

to, and became vested in the said E. D., as his heir-at-law. And the

said E. D. pretends that he is also entitled to the said premises so

Action of purchased by your orator as aforesaid, and that the said C, D. had no

brought by power to dispose thereof; and he has lately brought an action of
the defend-

gjggtment against your orator in the Court of , in order to

enforce such claim : whereas your orator charges that the said E. D.

has no right or title whatever to the said premises so purchased by

Charge of yo"'' orator from the said C. D. as aforesaid, but that the said C. D.
the vahdity jj^d good right to sell and dispose thereof, and that his conveyance

plaintiflTs of the said premises to your orator was and is valid and effectual

;

that' it"''
and so it would appear if the said E. D. would discover and set forth

•would ap- the said title deeds, evidences, and writings relative thereto, so pos-

defendant sessed by him as aforesaid. And your orator charges, that there is

(o) Eq. Plead. § 311 - 825.



ORIGINAL BILLS NOT PRAYING RELIEF. Ill

or are some outstanding term or terms of years prior to your orator's CH. m.
said conveyance, which will defeat your orator's title to the said would

premises at law, but the said E. D. refuses to discover the particu-
"stover*

lars thereof, and to set forth the said title deeds, evidences, and writ- sought for

ings, relative to the said premises so purchased by your orator as
''^c'harge'of

aforesaid, and threatens and intends to proceed in the said action, outstanding

without making such discovery as aforesaid, unless he shall be
'^™^"

restrained therefrom by the order and injunction of this Honorable
Court, as your orator charges he ought to be until he shall have so

done. In consideration whereof, and forasmuch as your orator ia

remediless in the premises at common law, and cannot have a com-
plete discovery of the said title deeds, evidences, and writings, and
of the several matters aforesaid, without the aid of a Court of Equity,

where matters of this sort are properly cognizable. To the end, &c.

(As in form No. 23, p. 5.) And particularly, that the said E. D.
may discover and set forth in manner aforesaid, whether your orator .Interroga-

is not now, and has not been for several, and how many, years last

past, and from what time in particular, seised in his demesne as of

fee, or otherwise, and how, well entitled of, in, or to the said prem-

ises hereinbefore particularly mentioned and described, or some, and
what part thereof, or how othervpise ? And whether the same were
not purchased by your orator in the year , and when in par-

ticular, of and from the said C. D. ? And whether the said prem-

ises were not duly conveyed to your orator by the said C. D., by such

indentures of lease and release, of such date respectively as afore-

said, or by some, and what other means in particular ? And whether

your orator did not, under and by virtue of such conveyance to him

by the said C. D., enter into and upon, and has not ever since been

in the actual possession and enjoyment of the said premises, or how
otherwise ? And whether the said C. D. has not since departed this

life, and when ? And whether the said E. D. did not, upon the de-

cease of the said C. D., and by what means, obtain possession of, and

has not now in his custody, possession, or power, all, or most, or some,

and which of the title deeds, evidences, and writings of the said C. D.,

relating to the premises so purchased by your orator as aforesaid ?

And whether the same do not also relate to some, and what other

estates, or how otherwise ? And that the said E. D. may set forth a

list or schedule of all title deeds, evidences, and writings, relating to

the said premises so purchased by your orator as aforesaid, and may

leave the same in the hands of the clerk of this Honorable Court, for

the inspection of your orator, with liberty for your orator, his solicitor,

or agents, to take copies thereof, or extracts therefrom, as he may be

advised. And whether the said E. D. has not brought such action of

ejectment against your orator, and for such purpose as hereinbefore
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CH. III. mentioned, and does not threaten and intend to proceed therein, with-

out making any discovery of the several matters aforesaid, unless he

shall be restrained therefrom as aforesaid, or how otherwise. And
that the said E. D. may also discover and set forth, in manner afore-

said, whether there is or are any, and what, outstanding term or

terms of years, or other, and what, subsisting estate in the said prem-

ises, prior to your orator's said estate and interest therein, which will

defeat the title of your orator, and prevent a good defence at law to

the said action, and in whom the same is or are vested ; and that he

may also discover and set forth how he makes out and derives hia

pretended title and claim to the said premises so purchased by your

orator as aforesaid, and the nature and particulars thereof. And that

Prayer, the said E. D. may make a full and true disclosure and discovery of

the several matters aforesaid, to the end that your orator may be the

better enabled to defend the said ejectment ; and that in the mean

time, and until the said E. D. shall have made such discovery as

aforesaid, that he may be restrained, by the order and injunction of

this Honorable Court, from further proceedings in the said ejectment,

and all further and other proceedings at law whatsoever, against your

orator touching the several matters aforesaid, or any of them. May
it please, &c. {Pray injunction in the form of the prayer and sub-

poena against the said 0. D., as in form No. 29, p. 7, omitting the

ivord " decree," in the general words.) (a)

(a) This bill should never pray for " relief." But as to the prayer of the bill, and

how to adapt it to the particular objects to be sought, see Eq. Plead. ^ 312 - 316.
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CHAPTER IV.

BILLS NOT ORIGINAL, (a)

Supplemental Bills.

CH. IV.
XLIV. Supplemental bill against the assignee of a bankrupt defendant.

Humbly complaining sheweth unto your honors your orators, A. B. Original

and C. D. of , That your orators did in or as of Term jted.

• exhibit their original bill of complaint in this Honorable The de-

Court against B. L. of
,
praying that an account might be p™ared and

taken of the personal estate, effects, &c. And your orators further P^*^ '° '^"^

shew that the said defendant having been served with process to ^ replica-

appear, appeared accordingly and put in his answer to the said bill, tio" ^'ed.

and j'our orators replied to the said answer, but before any further ^^PP'*^"

proceedings were bad in the said cause, and on or about the matters-—

day of the said B. L. hath been duly found and declared of bankrupt

bankrupt ; And E. D. of , the defendant hereinafter named, issued
'

. .

' against the

having been since duly chosen assignee of the estate and effects of defendant

the said bankrupt, there have been duly conveyed and assigned all the chosen as

estate and effects late of the said bankrupt to the said E. D. ; And assignee,

therefore your orator is advised that he is entitled to the same relief usual con-

against the said E. D., as he would have been entitled to against
anS^'asslgn-

the said B. L. if he had not become bankrupt. To the end, there- n"=nt since„„,^„-,-r-.^,. 7 . executed to
lore, &c. {fieejorm JSo. 2,i,p. b, and interrogate to the statements.) him.

And that your orators may have the full benefit of the said suit Prayer.

and proceedings therein against the said E. D., and may have the

same relief against him as your orators might or could have had

against the said B. L. in case he had not become bankrupt ; Or that

your orators may have such further or other relief in the premises as

to your honors shall seem meet. May it please, &c. {See form No.

26, p. 6.)

(a) Eq. Plead. Chap. VIIL

8
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CH. IV. XLV. Supplemental bill to an original and amended bill filed by a lessee

for the specific performance of an agreement to grant a further lease,

stating that the defendant has brought an ejectment against the plaintiff,

and praying an injunction to restrain his proceeding at law.

Original Humbly complaining sheweth unto your honors your orator, J. K.,

bill exhib- „f ^^ ^[j^jj ;„ q,. ^ ^f Term your orator exhibited
ited against ' ' .

^ _

j
_

the same his original bill of complaint in this Honorable Court against H. B. S.,

and after-' ^^d which said bill hath been amended by order of this Honorable
wards Court, thereby praying that the said defendant might be decreed spe-

praying the cifically to perform his agreement with your orator touching the lease

formance^'^'
°f the farm and premises in the said bill mentioned, and to grant

of an agree- your orator a lease thereof for years commencing from the

grant a expiration of his former lease, at the yearly rent of $
,
your

flr^^"*^^
orator being willing and ready to do and perform everything on his

part required to be done and performed in pursuance of the said

Answer agreement. And your orator further sheweth that the said defendant

put in. appeared and put in his answer to the said original bill. As by the

said bill and answer now remaining as of record in this Honorable

Supple- Court, reference being thereunto had, will appear. And your orator

™^tt*'— further sheweth by way of supplement, that since the filing of the

That the said original bill the said defendant hath caused an action of eject-

has brought ment to be commenced in the Court of for the purpose of

an action of turning your orator out of possession of the said farm and premise?,

against and the said action is still depending in the said Court. And your
P am 1 . orator being advised that the said defendant cannot support such

action, and that your orator is entitled to a specific performance

of the said agreement as prayed by his said amended bill, he has by

Applica- himself and his agents several times applied to, and requested the

to'the'de'^
said defendant to desist from proceeding in the said action, and he

fendant to was in hopes that he would have complied with such fair and reason-

able requests, as in justice and equity he ought to have done. But

Refusals '^'^^ ^° ^^ i^' ^^7 '*' please your honors, that the said H. B. S. refuses

to comply, to comply with your orator's said requests, and insists upon proceed-

ing in his said action, and to turn your orator out of possession of the

said farm and lands, to the manifest wrong and injury of your orator

in the premises. To the end, therefore, that, &c. {See form No. 24,

p. 6, and interrogate to the statements.)

P aver ^'"^ ^^^^ '^® ^^'*^ defendant may be restrained by the injunction

of this Honorable Court from proceeding in the said action, and from

commencing any other action or proceeding at law for the purpose

of turning your orator put of possession of the said farm and lands.
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(And for further relief, see form No. 25, p. 6.) May it please, &c. CH. IV.

(See form No. 29, p. 7.)
.

A. C.

Pray subpcena and injunction against IT. B. S.

III.

A Bill of Revivor, (a)

XLVI. Bill of revivor (before decree) by the administrator of the plaintiff

in the original suit.

Humbly complaining sbeweth unto your honors your orator, C. D., Original

of, &c.. That J. A., late of, &c. but now deceased, on or about ^'J'
exliibit-

. . . . . . .
ed by J. A.

, exhibited his original bill of complaint in this Honorable

Court against G. T. W. as the defendant thereto, thereby stating

such several matters and things as are therein for that purpose more

particularly mentioned and set forth, and praying, &c. (h) And
ffjg ^^_

your orator further sheweth that process duly issued against the said fendant ap-

1 o 1 11 1 1 . 1 . 1 . 1 1 .11 peared and
defendant, and he appeared and put in his answer to the said bill, answered.

And your orator further sheweth that some proceedings have been proceed-

had before the Master, to whom this cause stands referred, but no ™& ^'^^
'

_ _

'

. before the

general report hath yet been made in the said cause ; and that the said Master, but

J. A., lately and on or about , departed this life intestate, and report"aot

that your orator hath obtained letters of administration of the goods, y«*' made,

chattels, rights, and credits of the said J. A., deceased, to be granted
th?pfaintiff

to him by and out of the proper Court, and hath thereby become, intestate,

and now is, his legal personal representative. And your orator fur- istration

ther sheweth that the said suit and proceedings have become abated gf^°''='i 'o

by the death of the said J. A., and your orator is, as he is advised, plaintiff;

as the personal representative of the said J. A., entitled to have the revive &o.

said suit and proceedings revived against the said defendant G. T. W.,

and to have the said cause put in the same state and condition as

the same was in previously to the death of the said J. A.

To the end, therefore, that the said defendant may answer the

premises ; and that the said suit and proceedings which so became

abated as aforesaid may stand revived, and be in the same plight and

condition as the same were in at the time of the death of the said

J. A., or that the said defendant may shew good cause to the contrary.

(a) Eq. Plead. ^ 354-876.

(b) As to setting forth the proceedings in the original suit, see Eq. Plead. § 374, note,

and also Rule 47 of Eq. Eules of the Supreme Court of the United States.

Prayer.
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CH. IV. May it please your honors to grant unto your orator the most gracious

writ of subpcena to revive ^and answer^ issuing out of, and under the

seal of this Honorable Court, to be directed to the said G. T. W.,

thereby commanding him at a certain day, and under a certain pain

to be therein limited, personally to appear before your honors in this

Honorable Court, and then and there [to answer the premises and'] to

shew cause if he can, why the said suit and proceedings therein had

should not stand and be revived against him, and be in the same

plight and condition as the same were at the time of the abatement

thereof, and further to stand to and abide such order and decree in

the premises as to your honors shall seem meet. And your orator

shall ever pray, &c.

[ Where it is only necessary to pray a subpoena to revive, the words

within brackets should be omitted.']

Original

bill exhib-
ited.

Defend-
ants ap-
peared and
answered.

Excep-
tions taken
to the an-
swer of one
of the de-

fendants,

which were
allowed by
the Master.

Order ob-
tained to

amend the

bill and
that the de-

fendant
might an-
swer the

amend-
ments and
exceptions
at the same
time.

Marriage
of the plain-

XLVII. Bill of revivor upon the marriage of the female plaintiff.

Humbly complaining shew unto your honors your orator and ora-

trix, A. B., of , and E., his wife, .That on or about ,

your oratrix, by her then name of E. M., exhibited her original bill

of complaint in this Honorable Court against and W. M., as

defendants thereto, thereby stating such several matters and things

as are therein for that purpose more particularly mentioned and set

forth, and praying, &c. (a) And your orator and oratrix further shew

that the said several defendants being duly served with process of

subpoena severally appeared and put in their answers to the said

original bill. As in and by, &c. And your orator and oratrix fur-

ther shew that your oratrix took several exceptions to the answer

put in by the said defendant IV. M. to the said original bill, and

which said exceptions were upon argument allowed by the Master to

whom the same were referred. And your orator and oratrix further

shew that your oratrix afterwards obtained an order of this Honorable

Court to amend her said original bill, and that the said defendant

W. M. might answer the said amendments at the same time that

he answered the said exceptions. And your orator and oratrix fur-

ther shew that before the said W. M. had put in his answer to the

said exceptions or any further proceedings were had in the said suit,

and on or about the day of
,
your oratrix intermarried

with your orator A. B., whereby the said suit and proceedings be-

came abated. And your orator and oratrix are advised that they are

(a) Ante, note b, p. 115.
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entitled to have the same revived, and to be put in the same plight CH. IV.

and condition as the same were in at the time of the abatement there- tiflfs, and

of. To the end, therefore, that the said suit and proceedings which so ^H^^
'^

became abated as aforesaid, may stand revived, and be in the same Prayer.

plight and condition as the same were in at the time of such abate-

ment, or that the said defendants may shew good cause to the contrary.

May it please, &c.

Pray subpoena to revive against all the defendants as in the last

precedent.

XLVIII. Bill of revivor (after a decree) against the surviving executor of

one of the defendants since deceased.

States that some time in or about Term , L. P., now original

deceased, exhibited her original bill of complaint in this Honorable ™'^^'''''"

Court against S. N. and E. his wife, &c., &c., stating as therein is

stated, and praying that, &c.
Two of the

That the said S. N. and E. his wife, being duly served with process, defendants

appeared and put in their answers to the said bill, but before any fur-
''•'''^®''^

^^ , -,. , •, . , • -. , . , T -r, Death of
tner or other proceedmgs were had in the said cause, the said L. r. the plain-

departed this life intestate, leaving E. P. her son and heir-at-law, who '
. .

after her decease duly administered to her, and thereby became her tration

legal personal representative.
b^'^herheir-

That the said suit and proceedings having become abated by the at-law.

death of the said L. P., plaintifF exhibited his bill of revivor in this ^'" °^
' r .V revivor ex-

Honorable Court against
,
praying that the said suit and pro- hibited.

ceedings might be revived against the said R. P., and by an order off^'^j'^t

the Court the same were accordingly revived. having an-

That all the said defendants having put in their answers to the said cause was

bill, the same came on to be heard before his honor on or about, &c., ijeard and a
' decree pro-

when his honor did order and decree, &c. nounoed.

That before any further or other proceedings were had in the said Death of

cause, the said S. JST. departed this life, having first duly made and defendants.

published his last will and testament in writing, dated , and His will.

thereof appointed his said wife E. N. and the defendant T. E. execu- prJyeVby
^

trix and executor thereof, who duly proved the said will in the proper the execu-

Court, and took upon themselves the burthen of the execution thereof, Dg^th of

and the said E. N. hath since also departed this life leaving the said one of them

defendant T. R. her surviving, and who is now the sole personal rep- come en-

resentative of the said S. N. deceased, and as such entitled to the prin-
principal*^

cipal sum of $ and interest due from the said G. H. to the said and inter-

S. N. and secured by way of mortgage upon his the said G. H.'s share ^^^^ mc^-

of the said estate and premises in the pleadings mentioned, for a term gage of^the

of years ; and the said suit and proceedings having become H.



118 EQUITY PRECEDENTS.

^^- ^^- abated by the death of the said S. N., plaintiff is advised that he is

Titleofthe entitled to have the same revived against the said T. R. as his surviv-
plaintiffto . ^

revive. '"g executor.

Prayer. To the end, therefore, that the said suit and proceedings, which

became so abated by the death of the said S. N., may stand and be

revived against the said T. E., and be in the same plight, state, and

condition as the same were in at the time of the abatement thereof;

and that plaintiff may have the benefit thereof, or that the said defend-

ant T. R. may shew cause why the said suit and proceedings should

not be so revived, and that the same may be revived accordingly.

May it please, &c.

Pray suhpcena to revive against T. B., as in precedent ante, No.

XLVL

IV.

An original Bill in the Nature of a Bill of Revivor, (a)

XLIX. Prayer of an original bill in the nature of a bill of revivor, where

a bill to foreclose a mortgage was brought, and the defendant died, after a

decree referring it to a Master, &o., leaving a will, under which the equity

of redemption was supposed to be devised, and the present bill was brought

against the heirs and the devisees.

Prayer. -^'"i ^^^^ i'* '^^^^ '^^ shall appear, that the equity of redemption of

the said mortgaged premises descended upon the death of the said

T. H., to the said W. H., then that the said suit and proceedings

therein may stand, and be revived against the said "W. H., and be in

the same plight and condition, as the same were in at the time of the

abatement thereof. But in case it shall appear, that the said equity

of redemption was devised to the said R. L. and B. J., then that the

said decree, made on the hearing of this cause, may be prosecuted

and carried into full effect against them, the said R. L., and B. .J., in

the same manner, as the same might have been prosecuted against

the said late defendant T. H. ; and that all necessary directions may
be given for effectuating the several matters aforesaid. May it please,

&c.
(a) Eq. Plead. § 386.
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L. Bill of revivor and supplement by the executors of the deceased plaintiff CH. IV.

in the original bill, against the administratrix and heiress at law of the

deceased defendant, against whom the original had been exhibited for a
foreclosure of a mortgage of freehold and leasehold property.

In Chancery.

To, &c.

Humbly complaining shew unto your honors your orators, E. W., Original

of, &c., and N. W., of, &c., executors named and appointed in and ue" Against
by the last will and testament of H. W., late of, &c., gent., deceased, T. W. for a

That on or about the day of July, , the said H. W.
''™^'''°'""^^-

exhibited his bill of complaint in this Honorable Court against T. W.
late of, &c., gent., deceased, thereby praying that the said T. W.
might be decreed by this Honorable Court to come to a just and fair

account with the said H. W. for the principal and interest then due
and owing to him on the mortgage security in the s?iid bill mentioned,

and might pay the same to the said H. W. by a short day to be

appointed by this Honorable Court, together with his costs ; and in

default thereof, that the said T. W. might stand absolutely barred

and foreclosed of and from all manner of benefit and advantage of

redemption or claim in or to the residue of the respective mortgaged The de-

premises in the said bill mentioned and every part thereof. And the p™ red' IS.
said defendant, T. W., having been duly served with process, appeared di<=<i '"'i*-

thereto, and departed this life on or about the 23d day of January, put in his

, without having put in his answer to the said bill. And your
™™^''-

orators shew unto your honors by way of supplement to the said orig- mental

inal bill, that the said defendant, T. W., departed this life intestate, ™a"e'^—
leaving his wife E. "W., a defendant hereinafter named enciente with the defend-

a child since born and named A. W., and the said A. W. is now the ant leaving

a widow
sole heiress at law of the said T. W., deceased, and as such entitled enciente,the

to the equity of redemption of the said mortgaged premises. And ^orn and
^

your orators further shew unto your honors, that on or about the 12th become en-

titlftd. 8.S

day of August, , letters of administration of the goods, chattels, heiress at

and effects of the said T. W., deceased, were duly granted by the ftj^hold

^

Court of , unto his widow, the said E. W., who is thereby be- ?="' "f *he

. ,. , mortgaged
come his sole personal representative. And your orators further premises.

shew unto your honors that the said complainant H. W. departed Letters of

this life on or about the first day of February, , having pre- t;on granted

viously duly made and published his last will and testament in writ-*°.'be
•' •'

'^ widow,
ing, bearing date on or about the 13th day of May, , and Death of

thereof appointed your orators joint executors ; and on or about the ^ .^.
3®

5th day of July,
,
your orators duly proved the said will in the original
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*^^- ly- the said Court of , and took upon themselves the burthen of

bill having the execution thereof. And your orators further shew that upon the

plaint?f6 death of the said H. W. the said mortgaged premises became, and
his execa- the same are now vested absolutely at law in your orators, as his
tors, who

.

'
.

have since legal personal representatives, subject nevertheless to redemption,

wiuT'^*''^
on payment of the principal money and interest thereby secured.

And that And your orators further shew unto your honors that the said suit

death'the
^*^^"g become abated by the death of the said T. W., your orators

mortgage are advised that they, as the personal representatives of the said

came vest- H- ^-i deceased, are entitled to have the same revived and restored

^^ -"Jji^ as against the said E. W. and A. W. to the same plight and con-

subject to dition in which it was at the time of the death of the said T. W.,
re emp ion.

^^^ ^ have the same relief against the said E. W. and A. W.
Title to _,

"

revive. To the end, therefore, that the said E. W. and A. W. may upon

their respective corporal oaths, &c. \_Interrogate to the statements.^

Prayer. And that the said E. W. and A. W. may answer the said orig-

inal bill, and that they may be decreed by this Honorable Court to

come to a just apd fair account with your orators for the principal

and interest now due and owing to your orators on the said mort-

gage securities, and may pay the same to your orators by a short

day to be appointed by this Honorable Court, together with your

orators' costs, and in default thereof, that the said defendants may
stand and may be absolutely barred and foreclosed of and from all

manner of benefit or advantage of redemption or claim in or to the

said mortgaged premises and every part thereof; and that the said

suit may stand and be revived against the said defendants, and be

in the same plight and condition in which tlie same was at the time

of the decease of the said defendant T. W., or that the said E. W.
and A. W. respectively may shew good cause to the contrary. May
it please, &c. {See ante, p. 116, for the prayer and the note there

given.)

Pray subpoena to revive and answer the original hill and supple-

mental hill against E. W. and A. W., as in precedent No. XL VI.

p. 115, 116.
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VI.

A Cross Bill, (a)

LI. Cross bill by an administrator de bonis non, &c. CH. IV.

Humbly complaining shewetb unto your honors your orator, I. H.,

of, &c. (administrator of all and singular the goods, chattels, and

credits, which were of E. H., late of, &c. deceased, at the time, of

his death, left unadministered by M. H., late of, &c., in her lifetime,

now deceased, and which said M. H. in her lifetime, and at the

time of her death, was administratrix of the goods, chattels, rights,

and credits, which were of the said R. H. deceased, at the time of

his death.) That I. M., late of, &c., Esq., deceased, when of sound wniofthe
mind, duly made his last will and testament in writing, and thereby, original tes-

after bequeathing several pecuniary legacies, gave the residue of his

personal estate and effects (subject to the payment of his debts) to

his daughter H., then an infant under the age of twenty-one years,

but now the wife of I. C. of, &c. (and which said I. C. and H. his

wife, are two of the defendants hereinafter named), and thereby

appointed R. P. of, &c. (another defendant hereinafter named),

and the said R. H. executors of his said will, as by the probate

copy of such will, reference being thereunto had, will more fully

appear. And your orator further sheweth unto your honors, that

the said testator died on or about the day of
, His death.

without altering or revoking his said will, leaving his said daughter

H. him surviving ; and upon or soon after his decease, the said

R. P. and R. H., as such executors as aforesaid, duly proved the Proofof

said will in the proper Court, and the said R. P. who principally J]!^
^'" ^y

^ ^
' ^ '^^

•' nis execu-
acted in the execution of the said will (the .said R. H. having only tors.

interfered for the sake of conformity), under and by virtue of such

probate, possessed himself of a considerable part of the said testa-

tor's personal estate and effects. And your orator further sheweth

unto your honors, that the said R. H. departed this life on or about Deatli of

—
, and shortly after his decease, letters of administration were executors

duly granted to the said M. H. his wife, who died on or about of 'ti^tssta-

; and after her decease, such letters of administration of the
j)eathof

unadministered personal estate of the said R. H. deceased as afore- the admin-
™ 1 istratrix of

said, were duly granted to your orator by the proper Court; as by such exec-

such letters of administration, reference being thereunto had, will ^'""^^

(a) Eq. Plead. § 388-402.
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CH. IV. appear. And your orator further sheweth unto your honors, that the

Adminis- Said R. H., previously to his death, accounted for, and paid to the

bm^nm ^^'"^ ^' ^'> ^^ ^"^'^ co-executor as aforesaid, all such part of the per-
*

of such ex- sonal estate of the said testator as had been received by him the said

tote and ef- ^' H'' ^® ^^^^ executor as aforesaid, and no part of such personal

fects grant- estate remained in the hands of the said R. H. at the time of his
ed to the

plaintiff. decease, previously whereto the said R. H. resided in the country,

That the where his house was robbed, and all papers (relative to his acts as-

executoi- of such executor as aforesaid, and for which he had so accounted as

testator
hereinbefore mentioned) were stolen, and have never hitherto been

during his recovered. And your orator further sheweth unto your honors, that

counted for *^^ ^aid I. C. and H. his wife duly intermarried, previously to the

his receipts gaid H. attaining the said age of twentv-one vears, which she has
as executor .

° '^ j j i

with his 00- since done, and after that period the said R. P. duly accounted for

and™ at'no
*^^® residue of the said testator's personal estate with the said I. C.

part of the (who, in right of the said H. his wife, became entitled to receive the
testator's

v
'

o »

personal es- same), and thereupon obtained a general release from the said I. C.

maLedin ^""^ ^" ^'® wife, of all demands in respect thereof; as by the said

the hands release, reference being thereunto had, will appear. And your ora-

ceased ex- tor hoped, under the circumstances aforesaid, he -would not have been

th^t"
^^

f
^^^^^^ "PO" f°'' ^"y account of the administration of the said testator's

his death, personal estate: But now so it is, &c. The said I. C. and H. his

Papers ^ifg combining, &c. (charge confederacy with the said R. P. as in

Marriage form No. 20, p. 4), have lately filed their bill in this Honorable Court
of the tes- against your orator, as such representative of the said R. H. deceased

daughter, as aforesaid, for an account of the personal estate of the said testator

That the I. M., received by the said R. H. deceased, in his lifetime, as such
surviving „ . , ,

executor executor as aforesaid, thereby praying that your orator may be de-

counted"
creed to pay the said I. C, in right of the said H. his wife, what, upon

andob- such account, shall appear to be due to the said I. C, in right of the

„eneral re- said H. his wife, out of the assets of the said R. H., and to which said

lease of all
^jQj ^jjgy have made the said R. P. a defendant, without praying any

Bill filed account, or relief against him. And they pretend that there are vari-

^k'TV ous receipts and accounts [jiarticularizing those charged in the original

Pretence iill~\ of the said R. H. deceased, as such executor as aforesaid, as to

ofvarious ^jjg personal estate of the said testator, which remained unaccounted
matters be- '^

ingunac- for by the said R. H. at his decease, and which ought to be paid by

by t"he de- Jour orator. Whereas your orator charges the contrary thereof to

ceased ex- ^jg tj-ue [negativing specifically the pretended receipts and accounts^,

Charge a ^^^ 'hat an account was stated, and a settlement of accounts took

stated ac- place between the said R. H., previously to his death, and the said
count be- '^

i

tween the R. P., and that an account has likewise been stated and settled by

executor ^""^ between the said R. P., as such surviving executor as aforesaid,

previously and the said I. C, in right of the said H. his wife, since she attained
to bis
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the age of twenty-one years as aforesaid ; and that no demand was CH. IV.

ever made on the personal estate of the said E. H., in respect of his death, and

accounts, until lately, when the loss of such papers, as aforesaid, [^® ^^^^'J"

•was discovered, and of which your orator charges an undue advan-utor of the

tage is intended and attempted to be taken ; and your orator also a stated ao-

charges, that the said R. P. abets the said I. C. and H. his wife in ™°"' ^t
. . .

tween the
their proceedings, and refuses to indemnify the personal estate of the surviving

said R. H., in respect of his accounts in the execution of the will of and the

the said testator I. M., so accounted for by him, and settled with the P^/'J
'°'®''-

said R. P. as aforesaid; and the said R. P. also refuses to inform Charge of

your orator what he knows of the matters aforesaid, or any of them,
^o talce'an

'

and also denies such statements as have been made by him relative undue ad-
•' vantage of

thereto, {jeor these parts of the mil see form JSo. 22, p. 5, and the loss of

interrogate to the material part of the statement and charges in the
^^nh^aree

manner there pointed out.) And that the said I. C. and H. his wife that the

may be decreed to execute to your orator, as such administrator of executor

the goods, chattels, and credits of the said R. H. deceased, left un- r®^*^'^* J?
, ,

indemnify
administered by the said M. H. also deceased, at the time of her the estate

death, a general release of all claims and demands upon such admin- ceased co-

istered estate and effects of the said R. H. deceased as aforesaid, in executor,
"who has

respect of all the accounts of the said R. H. in the execution of the duly ao-

will of the said testator I. M. ; or that an account may be taken of anTsettled

the said personal estate of the said testator I. M., received by the with him

;

^ ... and that
said R. H. and of his application thereof; your orator being willing the said

and hereby offering to pay what, if anything, shall appear to be due executed

on the balance of such account ; and that the said R. P. may be refuses to

ffive liny
decreed to indemnify the estate of the said R. H., and your orator, informa-

as such administrator thereof as aforesaid, in respect of such part *'°" '° '"^"

thereof as the said R. H. paid to, or by the order, or for ihe use of thereof.

the said R. P. ; or otherwise to account for and pay the same to your

orator. And that the said I. C. and H. his wife may be decreed to Prayer.

pay to your orator his costs of this suit. (And for general relief as

in form No. 25, p. 8.) May it please, &c. {Conclude hy praying

process of subpoena against the said I. G. and H. his wife, and the

said R. P., as inform No. 26, p. 6.)
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vir.

A Bill of Review, (a)

CH. IV. LII. Bill of review to examine and reverse a decree signed and enrolled.

Former
proceed-
ings.

Decree
pro-

nounced,
passed, en-

tered, and
enrolled.

Errors.

Prayer.

Humbly complaining sheweth unto your honors your orator, A. B.,

of C. in the county of D., Esq., that in term, in the year

, W. S. of, &c. (the defendant hereinafter named), exhibited

his bill of complaint in this Honorable Court against your orator, and

thereby set forth, that, &c. \_Here insert the original hill.l And
your orator being served with a subpoena for that purpose, appeared

and put in his answer to the said bill, to the effect following : \_Here

recite the substance of the answer.'] And the said W. S. replied to

the said answer, and issue having been joined, and witnesses exam-

ined, and publication duly passed, the said cause was set down to be

heard, and was heard before your honors, the day of

last, when a decree was pronounced, which was afterwards passed

and entered, in which it was set forth and recited, that it was at the

hearing, on your orator's behalf, insisted, that your orator had, by

his answer, set forth that, &c. \_Here insert the rental and decreed]

And the said decree has since, and on or about , been duly

signed and enrolled, and which said decree your orator humbly

insists is erroneous, and ought to be reviewed, reversed, and set aside

for many apparent errors and imperfections, inasmuch as it appears

by your orator's answer, set forth in the body of the said decree.

[^Here insert the apparent errors.] And no proof being made there-

of, no decree ought to have been made or grounded thereon, but the

said bill ought to have been dismissed for the reasons aforesaid. In

consideration whereof, and inasmuch as such errors and imperfec-

tions appear in the body of the said decree, and there is no proof on

which to ground any decree to set aside. the said rent-charge, your

orator hopes that the said decree will be reversed and set aside, and

no further proceedings had thereon. To the end, therefore, that the

said W. S., &c. {For this part of the bill see form No. 24, p. 6,

and interrogate to any fact comprised in the statement that may be

necessary, in the manner there pointed out.) And that for the reasons,

and under the circumstances aforesaid, the said decree may be re-

viewed, reversed, and set aside, and no further proceedings taken

thereon, and your orator permitted to remain in the undisturbed pos-

session and enjoyment of the said rent-charge. May it please, &c.

(o) Eq. Plead. ^ 403-425.
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{End with praying process of subpoena against the said W. S., as in CH. IV.

form No. 26, p. 6.)

LIII. Bill of review on discovery of new matter.

"Whereby your honors decreed, that your orator's title to the said

premises vi^as valid and effectual, after which the said C. D. petitioned Petition of

your honors for a rehearing, and the said cause was accordingly rehearing,
° ' and decree

reheard, and a decree of reversal made by your honors, on the of reversal.

ground of the said C. D. being the heir-at-law of the said E. F.

deceased; and which said decree of reversal [was afterwards duly The decree

signed and enrolled], as by the said decree and other proceedings of reversal

now remaining filed as of record, in this Honorable Court, reference enrolled.

being thereunto had, will appear. And your orator sheweth unto Newmat-

your honors, by leave of this Honorable Court first had and obtained
^^uj.ed'by

for that purpose, by way of supplement, that since the signing of the leave of the

said decree of reversal, your orator has discovered, as the fact is, way of sup-

that the said E. F. was, in his lifetime, seised in his demesne as of P'e^ient.

fee, of and in the hereditaments and premises in question in the said

cause, and that the said E. F., when so seised, and when of sound

mind, duly made and published his last will and testament in writing,

bearing date on or about , which was executed by him, and which has

attested in such manner as by law is required for passing real estates ^q^" gi^"

by devise, and thereby gave and devised unto the said I. W., his

heirs and assigns forever, to and for his and their own absolute use

and benefit, the said hereditaments and premises in question in the

said cause (which your orator claims to be entitled to as purchaser

thereof, from the said I. W.). And your orator further sheweth unto

your honors, that since the said decree of reversal was so made,

signed and enrolled as aforesaid, and on or about , the said

C. D. departed this life intestate, leaving G. H. of, &c. Esq. (the

defendant hereinafter named) his heir-at-law, who, as such, claims to,.
^ 17 7 tjjg person

be entitled to the said hereditaments and premises, in exclusion of in whose

your orator. And your orator is advised and insists, under the cir- decree of

cumstances aforesaid, that the said last-mentioned decree, in conse- re'^ersai
'

_
' was made,

quence of the discovery of such new matter as aforesaid, ought to be since the

reviewed and reversed ; and that the first decree, declaring your ora- enro'lment

tor entitled to the said hereditaments and premises, should stand, and thereof.

be established and confirmed, and for effectuating the same, the said
^^^ hei^at-

several proceedings, which became abated by the death of the said law.

C. D., should stand and be revived against the said G. H. as his heir-

at-law. {For this part of the bill see form No. 22, p. 5, and interro-

gate to the preceding statement, and particularly as to the will, in the
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CH. IV. manner there pointed out.) And that the said suit may be revived

against the said G. H., or that he may shew good cause to the con-

trary ; and that the said last decree, and all proceedings thereon, may
be revived and reversed, and the said first-mentioned decree may
stand, and be established and confirmed, and added to, by the said will

being declared a good and efifectual devise of such hereditaments and

premises as aforesaid ; and that the said G. H. may be decreed to

put your orator into possession of the said hereditaments and prem-

ises, and in the same situation in every respect, as far as circumstan-

ces will now permit, as your orator would have been, in case such

last decree had never been pronounced and executed. {And for

general relief, as in form No. 25, p. 6.) May it please, &c. {Pray

subpoena to revive and answer against the said G. H., as in form No.

XL VI. p. 115.)

VIII.

A Bill to impeach a Decree for Fraud, (a)

LIV. Bill to set aside a decree of foreclosure fraudulently obtained and for

a redemption.

Humbly complaining sheweth unto your honors your orator, A. B.,

of, &c. That T. B., late of, &c. Esq., deceased, your orator's late

father, during his life, and on or about the day of
,

was seised in his demesne as of fee, of and in the hereditaments

hereinafter particularly mentioned ; and by indenture of that date,

made between the said T. B. of the one part, and C. D., of, &c. (the

The mort- defendant hereinafter named) of the other part ; the said T. B., in

S*S6- consideration of $
,

granted, bargained, sold, and demised

unto the said C. D., his executors, administrators, and assigns, for

the term of one thousand years, all, &c. [describe the premises^, sub-

ject to redemption on payment of the said principal money and

lawful interest at the time therein mentioned, and long since past,

as by the said indenture, reference being thereunto had, will more

the original fully appear. And your orator further sheweth unto your honors,

mortgagor, j.jj^(. jjjg gj^;^ -p^ J3_ departed this life on or about , leaving
leavmg the

'^ ' e>

plaintiff, your orator, his heir-at-law, and only child, then an infant under the

fan" Ws'"" ^g^ °f twenty-one years (that is to say, of the age of seven years or

heir-at-law. thereabouts), him surviving. And your orator further sheweth unto

and a de-
' your honors, that during your orator's minority, and on or about

creeoffore- the said C. D. filed his bill of complaint in this Honorable
closure '

(a) Eq. Plead. § 426-428.
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Court against your orator for a foreclosure of your orator's right and CH. IV.

equity of redemption in the said mortgaged premises ; but your ora- fraudulent-

tor was not represented in such bill to be then an infant ; and the a^^^gf"^g

said C. D. caused and procured one L. M., since deceased, who acted plaintiff

in the management of the affairs of your orator's said father, to put minonty!'
i

in an answer in the name of your orator, and without ever acquaint-

ing your orator, or any of his friends or relations therewith ; in

which said answer a much greater sum was stated to be due from
your orator, on the said mortgage security, to the said C. D. than in

fact was really owing to him, and for which it was also untruly stated

that the said mortgaged premises were an insufficient security ; and

in consequence of such answer being put in, the said C. D. after-

• wards, in conjunction with the said L. M., on or about ,

obtained an absolute decree of foreclosure against your orator, which c^ee in

your orator has only lately discovered, and of which your orator had yhich no

no notice ; and in which said decree no day is given to your orator, to shew

who was an infant when the same was pronounced, to shew cause Jjftgfy'^""^,

against it when he came of age ; as by the said proceedings now covered by

,

. . <. -, . , • T-T , , /-, ,.
^

, . the plain-
remaming as ot record m this Honorable Court, reference being tiff.

thereunto had, will more fully appear. And your orator further

sheWeth unto your honors, that your orator on the day of

last, attained the age of twenty-one years, and shortly after- ,
Plaintiff

1 , . T n , , .,-,, became of
wards, having discovered that such transactions had taken place age, disoov-

during his minority as aforesaid, by himself and his agents, repre- f^J^'J '^®ij

sented the same to the said C. D., and requested him to deliver appiica-

„ , .

,

, . tions to the
up possession oi the said mortgaged premises to your orator, on defendant.

being paid the principal money and interest, if any, actually and

fairly due thereon, which your orator offered, and has at all times

been ready to pay, and which would have been paid by the personal

representatives of the said T. B. out of his personal assets, during

your orator's minority, had any application been made for that pur-

pose. And your orator hoped the said C. D. would not have insisted

on the said decree of foreclosure, so fraudulently obtained as afore-

said, but would have permitted your orator to redeem the said mort-

gaged premises, as he ought to have done : But now so it is, may it

please your honors, the said C. D. combining, &c. (charge confed-

eracy as in form No. 20, p. 4) pretends that the said decree of Pretence

foreclosure was fairly and properly obtained, and that a day was ^y of the

therein given to your orator when of age, to shew cause against the decree.

same, and that your orator has neglected to do so ; and that your ora-

tor is neither entitled to redeem, or to travel into the said accounts.

"Whereas your orator charges the contrary thereof to be true, and charge

that your orator only obtained the age of twenty-one years on the that six

said day of , and that he has since discovered the have not
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CH. IV.

elapsed

since the

plaintiff at-

tained
twenty-one
years, and
that he has
since made
such dis-

covery as

aforesaid.

Prayer.

several matters aforesaid by searching in the proper offices of this

Honorable Court ; and your orator expressly charges, that under the

circumstances aforesaid, the said decree so fraudulently obtained as

hereinbefore mentioned, ought to be set aside, and your orator ought

not to be precluded thereby, or in any other manner, from redeem-

ing the said mortgaged premises, of which the said C. D. has pos-

sessed himself by such means as aforesaid. [For these parts of the

bill, iee form No. 23, p. 5, and interrogate to the material parts of

this bill in the manner there pointed out.) And .that the said decree

of foreclosure may, for the reasons and under the circumstances

aforesaid, be set aside by this Honorable Court, and declared to be

fraudulent and void ; and that an account may be taken of what, if

anything^ is now due to the said C. D. for principal and interest on

the said mortgage ; and that an account may also be taken of the

rents and profits of the said mortgaged premises which have, or might

have been received by, or on the behalf of the said C. D. ; and if

the same shall appear to have been more than the principal and inter-

est due on the said mortgage, then that the residue thereof may be

paid over to your orator ; and that your orator may be at liberty to

I'edeem the said mortgaged premises, on payment of the principal

and interest, if any, remaining due on the said security; and'that

the said C. D. may be decreed, on being paid such principal money

and interest, to deliver up possession of the said mortgaged premises,

free from all incumbrances, to your orator, or as he shall appoint,

and to deliver up all title deeds and writings relative thereto. (And

for general relief, as in form No. 25, p. 6.) May it please, &c.

{End by praying process of subpoena against the said O. D., as in

form No. 26, p. 6.)

IX.

Former
proceed-

ings.

A Bill to suspend the Operation of a Decree, (a)

LV. Bill to enlarge the time of performance of a decree, on the ground

of inevitable necessity, -which prevented a pat-ty from complying with the

strict terms of it.

Humbly complaining sheweth unto your honors your orator, A. B.,

of, &c. TThat your orator, in the year ; borrowed the sum of

$ from C. D. of, &c. (the defendant hereinafter named),

and in order to secure to the said C. D. the repayment thereof, with

Mortgage, legal interest, your orator, by an indenture bearing date the

(a) Eq. Plead. § 428 a.
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day of -, in the year
,
granted, bargained, sold, and de- CH. IV.

mised unto the said C. D., his executors, administrators, and assigns,

all that the manor of K., &c., with the appurtenances, for the term of

one thousand years, subject to redemption on payment by your orator Bill for

of the said sum of S and interest, as therein mentioned, as by payment of

, .
' 'J the prinoi-

the said indenture, relerence being thereunto had, will more fully ap- pal and in-

pear. And your orator further sheweth unto your honors, that the Ihe^slid"*

said C. D., on or about , exhibited his bill of complaint in this mortgage,

TT , 1 /-( . . „ or foreclos-
Jlonorabie Court agamst your orator, for payment of what was then ure.

due to him for principal and interest on the said security, by a short Answer

day to be appointed for that purpose, or that your orator might be to
p™ what

absolutely debarred and foreclosed from all right and equity of re-
'"'^^ ''"^•

demption in the said mortgaged premises ; and your orator having Reference

put in his answer thereto, and submitted to pay what should appear '°
f%'^k'^"

to be due from him, the said cause came on to be heard before your an account

•honors on or about , when it was referred to R. V., one of the jae.

^'^^^

Masters of this Honorable Court, to take an account of what was so

due from your orator to the said C. D. as aforesaid, and your orator

was ordered to pay the same on the day of , or to be Plaintiff

absolutely foreclosed of all right and equity of redemption in the said pay the

mortgaged premises ; as by the said proceedings now remaining as of f "'^'''
"^ '°

record in this Honorable Court, reference being thereunto had, will closed.

appear. And your orator further sheweth unto your honors, that Before the

your orator was duly prepared to pay what should be reported to be ^^l^l
™

due from him ; but before the said Master made his report, your ora- plaintiff

.
•* sent from

tor was sent in great haste, by the commands of his Majesty, Ambas- this coun-

sador to the Court of Paris on special and weighty affairs of state,
[[JgervFce

which admitted of no delay ; and your orator was therefore unable to and pre-

make any provision for the payment of what should be so found due providing

from him as aforesaid. And your orator further sheweth unto your ^°' 'Ji^ P^^^y-
•' •' mentof

honors, that the said Master, during your orator's absence, made his what was

report, whereby he found that the sum of $ was due to the him.

said C. D. for principal and interest from your orator, but no further Master's

proceedings have since been taken in the said cause. And your ora- "^^^I.

'

tor being ready and willing to pay the said sum of $ to the pay princi-

said C. D., and all subsequent interest thereon, is advised, that on L"'
t

'""

payment thereof, he is entitled under the circumstances aforesaid, to

have so much of the said decree as relates to the foreclosure of your

orator's right and equity of redemption in the said mortgaged premises,

suspended, and on payment thereof, to have a reconveyance of the

said mortgaged premises from the said C. D. for the remainder of the

term so granted to him as aforesaid. To the end therefore, &c. (inter- prayer.

rogate to the foregoing statement, and particularly the cause allegedfor

suspension of the decree, as in form No. 2i, p. 6). And that the sub-

9
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^^- ^^- sequent interest on the said sum of $ so reported to be due

from your orator as aforesaid to the present time, may be computed by

the direction of this Honorable Court, and that on payment of the said

sum of $ ' and sucli interest as aforesaid, the said decree of fore-

closure may be suspended, and the said C. D. directed, at the expense

of your orator, to reconvey the said mortgaged premises to your ora-

tor, or as he shall appoint, freed and absolutely discharged from the

said mortgage. (And for general relief, as in form No. 25, p. 6.)

May it please, &c. (End by praying subpoena against 0. D., as in

form No. 26, p. 6.)

X.

A Bill to carry a Decree into Execution, (a)

LVI. Bill to carry a decree into execution, where a decree of partition had

been obtained and not executed.

Former Humbly complaining sheweth unto your honors your orator, C. A.,

ings. ofj &c. That your orator, on or about , filed his bill of com-

plaint, &c. (statement and prayer of the bill of partition, which set out

verbatim), and the said E. B. having put in his answer thereto, and

the said cause being duly at issue, the same came on to be heard be-

fore your honors on or about , when your honors were pleased

Decree, to order and decree that a commission should issue to certain commis-

sioners to be therein named, to make partition of the estate in ques-

tion, who were to take the depositions of witnesses to be examined by

them, in writing, and return the same, with the said commission ; and

the said estate was to be divided and separated, and one third part

thereof set out in severalty, and declared to belong to the said E. B.

and his heirs ; and the remaining two-third parts thereof, declared to

belong absolutely to your orator, to be held in severalty by him ; and

the respective parties were decreed to convey their several shares to

each other, to hold iii severalty according to their respective undivided

shares thereof: and that it should be referred to A. B., one of the

Masters of this Honorable Court, to settle the conveyances in case the

parties differed about the same ; as by the said proceedings and de-

The rea- cree now remaining as of record in this Honorable Court, reference
son why the

{jging thereunto had, will more fully appear. And your orator fur-

not been ther sheweth unto your honors that the commission awarded to issue

execution. ^J the said decree never issued on account of the said E. B. going

(«) Eq. Plead. § 429 - 432.
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abroad, and being, till lately, out of the jurisdiction of this Honorable ^^- ^^-

Court ; but the said E. B. having since returned, and the inconve-

nience mentioned in your orator's former bill still subsisting, your

orator is desirous of having the said decree forthwith carried into

execution, but from the great length of time that has elapsed, and

the refusal of the said E. B. to concur therein, your orator is advised

the- same cannot be done without the assistance of this Honorable

Court. To the end, therefore, &c. {see this part of the bill, and inter-

rogate to the foregoing statement, as in form No. 2i,p. 6). And that Prayer,

the said decree may be directed to be forthwith carried specifically

into execution ; and the said E. B, ordered to do and concur in all

necessary acts for that purpose. May it please, &c. (end by praying

subpcena against E. B., as in conclusions, form No. 26, p. 6).
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CHAPTER V.

INFOEMATIONS. (a)

I.

CH. V. WTien they concern only the Rights of the Crown or Gfovern-

ment. (6)

LVII. Information to set aside a patent of lands granted by the crown,

which had been unduly obtained.

That our sovereign lord the now Eing, on, &c. was, and now is

hisMajes- seised in his demesne as of fee, in right of his duchy of Lancaster,

*?', 1° "S of and in the manors, lands, and hereditaments hereinafter partic-

diichy of ularly described, that is to say, all that, &c. [^here describe the premises'],

of and in
' ^ which are parcel of the said duchy of Lancaster, and are of the

the lands in average annual value of £ , or thereabouts, which his Majesty

ought to enjoy without interruption, and is also entitled to have the

benefit and profit of all the timber and wood on the said premises,

which is of considerable value ; and no waste or other injury to the

prejudice of his Majesty ought to be, or has been done : But now

so it is, the said A. B. of, &c. (the defendant hereinafter named)

combining, &c. (charge confederacy as in form No. 20, p. 4), in

order to prejudice his Majesty's right in the said premises, and

commit waste thereon, has lately, and for these last years

Entry by entered on the said premises, and by his servants and agents, cut

ant on tlie ' down timber and other trees, and underwood, formerly growing
premises, thereon, of considerable value, which the said A. B. has converted
•who has cut ,,.,,. n /. , . , i <•

down tim- and applied to nis own use, and tor which he reiuses to account, in

which he exclusion of his Majesty's just right thereto ; and the said A. B.

refuses to threatens to continue in possession of the said premises, and to cut

down, and convert to his own use, all, or most of the remaining

timber and other trees, wood and underwood, unless he shall be

restrained therefrom by the order and injunction of this Honorable

(a) Eq. Plead. ^ 8. These precedents of Informations are taken, without alteration,

from Willis's Equity Pleadings.

(b) Eq. Plead. ^ 8.
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Court ; and to countenance such proceedings, he pretends some title CH. V.

by grant, or conveyance of the said premises, by some ancestor of his Pretenoe

Majesty, or some grant or lease from the crown thereof by his present of t'tl^ de-

Majesty, Whereas the said attorney-general charges, that if the the King's

said A. B. has any such grant, the same was obtained by unusual {,„ ig^se'

means, and by surprise, and ought not to be binding on his -Majesty, f™"*^™

he not being duly apprised thereof. And the said attorney-general Msyesty.

expressly charges, that in the month of , in the year
, thau"F

the said A. B. made a proposal to pay the sum of $ , which grant was

was far short of the then value of the said premises, in a clandestine ly obtained,

manner, in order to deceive his Majesty, but which last-mentioned

sum was never paid ; but the said A. B., notwithstanding, in the

month of following, petitioned his Majesty for the said grant,

and on reference to the then chancellor of the said duchy of Lan-

caster, from whom the said A. B. hastily obtained a report, in the

said month, and on or about the day of . following, a

warrant was signed for passing a grant of the said premises, which,

about two days afterwards, was obtained under the duchy seal,

although all endeavors were made to stop the said grant by his

Majesty's treasury, and particularly, application was made to the

chancellor of the said duchy Court of Lancaster, but in vain, he

denying that he knew of any such grant, nor could it be known until

a particular thereof was afterwards accidentally found. And the

said attorney-general further charges, that such proceedings were

contrary to the regular course of passing grants of inheritance,

under the seal of the said duchy Court, inasmuch as there ought first

to have been a warrant to the auditor, to make a true particular to

the surveyor, who is thereupon to return an estimate, when, and not

before, his Majesty grants his warrant ; in pursuance whereof, a

grant is drawn up by the clerk, for the perusal of the King's attorney-

general of the said duchy, who, on approval thereof, signs a bill

with a docket, which afterwards being signed by his Majesty, passes

the seal of office. Whereas the said A. B.'s alleged grant, is not

yet registered with the clerk, nor enrolled with the auditor, nor is

there any trace thereof to be found in the said oflBce. And the said ciiargeof

attorney-general also charges, that although diligent search has been there being

made in the proper oflBce, no lease or demise appears to have been which, if

made of the said premises to the said A. B., according to the statute IH^^^^^
in such case made and provided, as it would have done, had any must have

such lease been duly made ; and such lease, if any, in pursuance of ant to'the

the said statute, must have made the said A. B. punishable for ^'^tute.

waste, and liable to pay the usual annual rent, or one third of the

clear annual value of the said premises, which he refuses to do. And

the said attorney-general further charges, that the said A, B, ought,
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CH. v. under the circumstances aforesaid, to be restrained from committing

Charge further waste, spoil, or destruction, in and upon the said premises,

fendanf
^^' ^"^ ^^ decreed to deliver up such alleged grant, and such pretended

should bo lease as aforesaid, and to account and make satisfaction to his

from com- Majesty, for the waste already committed by him the said A. B., and
mitting

fQj, QQg tiiir(j of the clear yearly value of the said premises, from the
waste; and .

j j r ;

should de- time of his entry thereon, within the last six years, and to deliver up

gtlntm ^ ^^^ ^^^^ premises to his Majesty, in as good a state and condition as

lease of the circumstances will now permit; but nevertheless he refuses so to do,
premises, ,- , ,

andaccount whereby his Majesty is deceived, not only to his disinherison, but to

waste al-
^^^ apparent prejudice to the crown. (For these parts, see form

ready com- 2lo. 26, p. 6, and interrogate to the material parts of the statement

also for the ^^c? charges as there pointed out.) And that the said A. B. may
rent, and

ggj. f^j-^jry ^ fy]] true, and particular account, of the timber and other
give up pos- 1)1- >

session. trees, wood, and underwood, which since his entry, and within the

Discovery,
j^gj gjj- years, was or were growing upon the said premises, and has

or have been felled or cut down by his order, or for his use, and of

the value thereof; and also a like account of what is due from him,

for or by way of rent, during such period, within the last six years,

as the said premises have been occupied by him, or for his use, calcu-

lating such rent at one third of the clear yearly annual value of the

said premises. And that his Majesty may have such discovery as

aforesaid, the said attorney-general hereby, on behalf of his Majesty,

waives all forfeiture and penalties incurred by the said A. B., by rea-

son of such waste, or any other matter or thing stated or charged in

Prayer, this information. And that an account may be taken, by and under

the decree and direction of this Honorable Court, of the value of such

timber and other trees, wood, and underwood, which has been so

felled and cut down, by, or by the order, or for the use of the said

A. B., and also of what is so due and owing from him, for such rent

of the said premises as aforesaid, and that the said A. B. may be

decreed to make satisfaction to his Majesty for what shall appear to

be due to his Majesty, after making all just allowances, on taking

such accounts as aforesaid. And that the said A. B. may be decreed

to deliver up the said alleged grant and pretended lease of the said

premises, if any such really exist, to be cancelled, and also to deliver

up possession of the said premises, and to leave the same in as good

a state and condition as circumstances will now permit ; and that in

the mean time, the said A. B., and his workmen and agents, may be

restrained, by the order and injunction of this Honorable Court, from

cutting down or felling, or causing to be cut down or felled any more

timber or other trees, wood, or underwood, or committing any further

or other waste, spoil, or destruction, in or upon the said premises, or

any part thereof. And that your lordship would be pleased to grant
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your informant on behalf of his Majesty, such further and other CH-V-

relief, as to your lordship may seem meet, and the circumstances of

this case require. May it please, &c. {Und hy praying an injunc-

tion in the terms of the prayer, and also process of subpoena against

the said A. B., as inform No. 26, p. 6.)

II.

When they concern those whose Rights the Crown or Government

takes under its particular Protection, (a)

LYIII. Information to establish charitable bequests in favor of a parish.

That by a private act of parliament, made and passed in the thirty- Actof par-

second year of the reign of his late Majesty, King Henry the Eighth, 1'^™™.' ^°'^

it was enacted (among other things) "that the several parishes of the parishes

L. and M., in the county of H., should be from thenceforth united, porating

and remain forever an entire body, and the parishioners be of one ^""^ gi^'if
•'

'

^ the church-
parish, and that the church of the then late dissolved monastery of wardens

St. N., in the town of G., in the county of H., aforesaid, should po'^ers

from thenceforth be a parish church, and named and called the par- therein

mentioned.
ish church of G., and so at all times thereafter should be called ;

and that certain persons dwelling within the precincts of the said

parish, to be elected as therein mentioned, should be a perpetual and

able body in the law, and have a common seal, and should have and

enjoy to them and their successors, as well all messuages, lands, and

tenements, rents, reversions, services, and other hereditaments : as

also all revenues, advantages, and profits whatsoever, which at any

time should be in the possession of the said wardens of L. and M.

jointly or severally, by virtue of their late incorporation, as therein

mentioned; and that the said wardens of the said parish, by the

names of the wardens of the parish church of G., in the said county

of H. should and might implead, sue, and defend, and be impleaded,

as by the said act of parliament will more fully appear." And the said

attorney-general, at the relation aforesaid, further informeth. And

your orators further shew unto your lordship, that R. S., of the par-

ish of G. aforesaid, Esq., deceased (the testator hereinafter named),

being possessed of, or well entitled to the sum of £ 1000 navy five per

cent, annuities, and other personal estate and effects of considerable

value, on or about the day of , duly made and pub-

(a) Eq. Plead. § 8.



136 EQUITY, PRECEDENTS.

*^^- ^- Hshed his last will and testament in writing, and thereby, after

expressing an intention to dispose of all his effects in manner therein

The will, mentioned, (among other things) devised and gave as follows :
" I

give ray freehold house in Gr. aforesaid, and the interest and divi-

dends of the sum of £ 1000 navy five per cent, annuities, standing in

my name, to I. B., of, &c. gentleman, for life, and after his decease,

I give the same, and the interest and dividends of the said sum of

£ 1000 navy five per cent, annuities, to the church-wardens of the

parish church of G. aforesaid, for the education in the protestant

faith, as by law established, of six poor children ; and I give all the

residue of my personal estate, after the death of the said I. B., to the

poor of the parish of G. aforesaid ; and I appoint R. S. and T. W.
of, &c. (defendants hereinafter named), executors of this my will,"

as by the probate copy thereof, reference being thereunto had, will

appear. And the said attorney-general at the relation aforesaid,

further informeth, and your orators further shew unto your lordship,

The testa- that the said R. S. departed this life on or about , without

revoking or altering his said will, as to the devises and bequests

therein and hereinbefore particularly mentioned, without issue,

leaving the said I. B. in the said testator's said will named, his cousin

and heir-at-law, and sole next of kin ; and the said R. S. and T. W.,

Proof of "pon or soon after the death of the said testator, duly proved the

his will. said will in the proper Court, and took upon themselves the execu-

Possession ^'^"^ thereof ; and under and by virtue of such probate, possessed

ofthetes- themselves of all or most of the personal estate of the said testator,

sonai estate not specifically bequeathed, and much more than sufficient to satisfy

ecutors^^"
*^^® funeral and testamentary expenses and debts, and the said legacy

of £ 1000 navy five per cent, annuities, given by the said testator's

Pavment will, for such charitable purpose as aforesaid ; and they duly paid

ofthe testa- ajj^ discharged the said testator's funeral and testamentary expenses
tor'sfuneral " ii-i „
and test.a- and debts, but the said legacy, for such charitable purpose as afore-

^petises ^^'*^' hitherto remains unpaid. And the said attorney-general, at the

and debts, relation aforesaid, further informeth, and your orators further shew

legacy to unto your lordship, that the said R. S. and T. W., from time to

the cbanty.
jj^g^ after the death of the said testator, received the interest and

the interest dividends of the said legacy of £1000 navy five per cent, annuities,

and divi-
^^ ^^g^ when the same became due, and paid the same to the said

dends of
. p .

such legacy I. B., or for his use, up to the time of his death; and they have

ecutors**^" received the dividends which have accrued due thereon since the

who paid decease of the said I. B., who departed this life, on or about ,

the same to „ , ^ , i t i. , i i . i

the person having first duly made and published his last will and testament in

thereto'^for
writing, bearing date , by which (among other things) he

life, until gave all the residue of his personal estate to the said R. S. and
his death ,^„

T. W., to be equally divided between them, and appointed them
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executors of his said will ; and they, upon or soon after his death, CH. V.

'duly proved the same in the proper Court, and took upon themselves

the execution thereof, as by the probate copy of the said will (now
in their custody or power), and to which the said attorney-general

and your orator respectively refer, when produced, will more fully

appear. And the said attorney-general, at the relation aforesaid,

further informeth, and your orators further shew, that in consequence

of such bequest of the interest and dividends of the said sum of

£ 1000 navy five per cent, annuities in favor of such poor children

of the said parish of G. as aforesaid, your orators have frequently

applied to the said R. S. and T. W. and requested them to pay the Applica-

said dividends thereof, which have accrued since the death of the*''°"'-

said I. B., and also the future dividends thereof to your orators and

their successors, as such church-wardens as aforesaid, or otherwise

to transfer the said stock to your orators ; and also to account with

and pay to your orators, as such church-wardens as aforesaid, the

clear residue of the said testator's personal estate, not specifically

bequeathed, for the benefit of the poor of the said parish of G.

But now so it is, the said R. S. and T. W. combining, &c. {charge

confederacy as in form No. 20, p. 4), refuse to comply therewith,

pretending that the said bequest of the interest and dividends of the Pretence

said £ 1000 navy five per cent, annuities, to such charitable purposes charitable

as aforesaid, is void by the statute of mortmain, as being attached to bequests

the bequest to the said freehold house mentioned in the said testator's

will ; and that the gift of the residue of the said testator's personal

estate, by his said will, for the benefit of the poor of the said parish

of G., is too general and uncertain, and that the said I. B. became

entitled thereto as the next of kin of the said testator, and that the

same now belongs to them, the said R. S. and T. W., as the residuary

legatees of the said I. B. Whereas the said attorney-general and

your orators charge and submit, that the said bequest of the interest Charge of

and dividends of the said navy five per cent, annuities to such char- thereof,

itable purposes as aforesaid, is a good and subsisting bequest for the

education of such number of poor children born and resident in the

said parish of "G. as aforesaid, and that the residue of the said testa-

tor's personal estate, given by his said will, for the benefit of the

poor of the said parish, is a proper and effectual bequest. And that

your orators, as such church-wardens as aforesaid, are entitled to

receive the said dividends, or to have the said stock transferred to

them for the charitable purposes aforesaid ; nevertheless the said

R. S. and T. W. persist in such pretences and refusals as aforesaid.

(For these parts, see form No. 22, p. 5, and interrogate to the mate-

rial parts of the statement and charges, in the manner there pointed

out.) And that it may be declared by this Honorable Court, that the Prayer.
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^" gift and bequest of the said sum of £ 1000 nayy five per cent, annui-

ties, and the interest and dividends thereof, for such charitable pm*-

poses aforesaid, is a good and subsisting bequest for the education of

such number of poor children born and resident within the said par-

ish of G. as aforesaid, or for some other charitable purpose, for the

benefit of the said parish ; and that it may be also declared that the

residue of the said testator's personal estate given and bequeathed by

his said will, for the benefit of the poor of the said parish, is a proper

and effectual bequest, and that the said defendants R. S. and T. W.
may be decreed by this Honorable Court to account with and pay to

your orators as such church-wardens as aforesaid, the interest and

dividends of the said stock become due since the death of the said

I. B., and to transfer the said principal stock to your orators as such

church-wardens as aforesaid ; and in the mean time to pay the future

dividends to your orators and their successors, when and as the same

become due. And that the said R. S. and T. W. respectively may
also be decreed to account for, and pay over to your orators, as such

church-wardens as aforesaid, the clear residue of the said testator's

personal estate, not specifically bequeathed, for the benefit of the

poor of the said parish ; and that such further and other relief may
be had in the premises, as to your lordship shall seem meet, and the

circumstances of this case require. May it please, &c. {Mid
hy praying process of subpcena against the said R. S. and T. W.,

as inform No. 26, j9.'6.)
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CHAPTEK VI.

DEMURRERS, (o)

The Title.

LIX. The title of a defence by demurrer to a bill in equity. CH. VI.

The demurrer of A. B., Attorney (or Solicitor) General, or of

C. D. Esquire, Attorney (or Solicitor) General of the State of
,

or of the Mayor and Aldermen of the City of E. ; or of F. G. an

infant under the age of twenty-one years, by H. I. his guardian, or

of J. K. an idiot or lunatic by L. his guardian, or of M. N. and O.

his wife ; or of P. the wife of R. S., who has duly obtained an order

of this Honorable Court, for liberty to defend separately from her said

husband, or of T., the wife of V. Y., defendants to the bill of com-

plaint of Z. X., complainant.

LX. Introduction to a demurrer to the whole of the bill. (V)

This defendant {or these defendants respectively) by protestation,

not confessing or acknowledging all, or any of the matters and things

in the said complainant's bill to be true, in such manner and form as

the same are therein set forth and alleged,* doth {or do as the case

may he) demur thereto, and for cause of demurrer, sheweih {or shew),

That, &c.

LXI. Where the demurrer is to part of the bill, or to the relief, (c)

{As inform LX. to the asterisk) as to so much and such part of the

said bill as seeks that this defendant {or these defendants) may answer

and set forth whether, &c. ; and whether, &c. ; and prays, &c. {if

relief be prayed) ; doth {or do) demur, and for cause of demurrer

sheweth {or shew).

(o) Eq. Plead. § 441, 646. (J) Eq. Plead. § 312, 441, 751, note,

(c) Eq. Plead. § 456, 459.
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The Conclusion.

CH. VI. LXn. General words of conclusion to a demurrer to the whole of the bill, (a)

Wherefore this defendant (or these defendants respectively), de-

mands * (or demand) the judgment of this Honorable Court, whether

he shall be compelled to make any further, or other answer to the said

bill, or any of the matters and things therein contained, and prays (or

pray) to be hence dismissed, with his (her, or their) reasonable costs

in this behalf sustained.

Or thus:

Wherefore, and for divers other errors and imperfections, this de-

fendant humbly demands, &c. (As in the preceding form from the

t)

LXTII. Where the demurrer ia to part only, or to the relief. (J)

Wherefore, and for divers other errors and imperfections appearing

in the said bill, this defendant (or these defendants) humbly prays (or

pray) the judgment f of this Honorable Court, whether he (she, or

they) shall be compelled to make any answer to such part of the said

bill as is so demurred unto as aforesaid, &c.

Or thus:

And therefore, and for other good causes of demurrer in the said

bill contained, as to so much of the said complainant's bill as is de-

murred unto as aforesaid, this defendant (or these defendants) doth

(or do) demand the judgment, &c. (As in the last form from t-)

FOKMS OF DEMURRERS.

Demurrers to Bills praying Relief, where the Court has no

Jurisdiction, (c)

LXIV. Demurrer to a bill for relief on a lost bond, for want of an affidavit

of such loss being annexed, and tiled with the bill, (d)

That the said complainant by his said bill, as this defendant ia ad-

vised, endeavors to entitle himself to a sum of money due upon the

bond, therein stated to have been entered into by this defendant to

(a) Eq. Plead. § 312, 441, 446, 751, note. (S) Eq. Plead. ^ 466-493.

(c) Eq. Plead. § 454 - 459. (d) Eq. Plead. ^ 628 - 642.
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the said complainant, and suggests, for equity, that the said bond hath CH. VI.

been burnt, lost, or destroyed ; and the said complainant hath not by

affidavit annexed to, and filed with the said bill, made oath that the

said bond is burnt, lost, or destroyed ; wherefore, »&c. (as in forms

No. LXII., LXIlLp. 140).

LXV. Demurrer for want of a suggestion that the evidence of the plaintiff's

demand is not in his power, (a)

As to so much and such part of the said complainant's bill as prays

relief, in respect' of the bond bearing date for the sum of

$ 20,000 in the said bill, stated to have been made and entered into,

for the payment of % 10,000 and interest on the day of

last by this defendant, or the money alleged, by the said bill, to be

now due to the said complainant from this defendant thereon, this

defendant doth demur, and for cause of demurrer sheweth, that the

said bond appears by the said bill, to have been taken by the said

complainant, in his own name, and to be now in the possession, cus-

tody, or power of the said complainant, who therefore has a remedy

for his demand at law. Wherefore, &c. (as in forms No. LXIL,
LXIIIp.UO.)

LXVI. Demurrer to a bill for relief filed by a person beneficially entitled,

where a right of action at law was in a trustee, suggesting a refusal by the

trustee to suffer an action to be brought in his name. (&)

As to so much and such part of the said bill, as seeks to compel

these defendants to pay the sum of $ 5000 or to make the said com-

plainants satisfaction for any loss that has happened to the said ship,

these defendants respectively demur ; and for cause of demurrer

shew, that if the policy of insurance in the said bill mentioned was

forfeited, a proper action at law did and would lie to recover the

money due thereon, and if the said complainants be entitled to any

such relief as aforesaid, as prayed in and by their said bill, they might

have a complete and adequate remedy by an action at law, where

they ought and would be put to prove their interest in, and the loss

of the said ship. Wherefore, &c. (As in forms No. LXIL, LXIII.

p. 140.)

LXVII. Demurrer to a bill for a new trial.

That the said complainant's said bill states, that the said com-

plainant could not produce his witnesses at the trial at law, in the

{a) Eq. Plead. § 642-647. (6) Ibid, h 662, 560.
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^^- ^^- said bill particularly mentioned, and that they and his the said com-

plainant's counsel were then absent, whereby, the said complainant

was surprised. Nevertheless, this defendant is advised, that the said

complainant may and ought to make application to the Court of

King's Bench, where the said action was brought, as in the said bill

mentioned, for a new trial, or such other direction, or rule therein,

as they who are the proper judges thereof, may think fit. Where-

fore, &c. (As informs No. LXIL, LXIII. p. 140.)

LXVIII. Demurrer to a bill brought to obtain the benefit of a security

given for a transaction against public policy, (a)

That the mortgage security, in the said bill particularly mentioned

and set forth, for securing the payment by this defendant to the said

complainant of the sum of £ 1000 and interest, on the day and in

manner therein mentioned, was given by this defendant to the said

complainant, as appears in and by the said bill, not for any money

actually advanced by the said complainant to this defendant ; but in

consideration that the said complainant should within three months

next ensuing the date of the said indenture resign, and procure for

this defendant, the office of undersheriff of the county of Y. ; which

said agreement and transaction, as it appears on the face of the said

bill, was and is, as this defendant is advised, contrary to public policy

and also contrary to the statute, in that case made and provided, and

therefore void ; and the said complainant is not therefore entitled to

any such relief as prayed by his said bill in respect of the said secu-

rity, or any other relief whatsoever touching the same. Wherefore,

&c. {As informs No. LXIL, LXUL p. 140.)

LXIX. Demurrer to a bill for relief against a mandamus.

As to so much and such part of the said complainant's bill as

prays an injunction, or order in the nature of an' injunction, to stay

proceedings on the writ of mandamus, issued to compel the said

complainants to hold a Court, and admit these defendants respectively

as tenants thereto, these defendants severally demur, and for cause of

demurrer shew, that it is against the course and practice, and not

within the jurisdiction of this Court, to interfere or afford relief

against the said writ of mandamus, or any other proceeding of a crim-

inal or mandatory nature. Wherefore, &c. (As informs No. LXLL,
LXLILp.UO.)

(a) Eq. Plead. §666-658.
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LXX. Demurrer to a bill of interpleader, because it does not shew any CH. VI.

claim of rigbt in the defendant, (a)

For that the said complainant has not in and by his said bill of

interpleader, shewn any claim, or right, title, or interest whatsoever,

in this defendant in or to the said estate called A., in the said bill

particularly mentioned and described, in respect whereof this defend-

ant ought to be compelled to interplead with C. D. in the said bill

named, and the other defendant thereto. Wherefore, &c. {As in

forms No. LXIL, LXIII. p. 140.)

LXXI. Demurrer to a bill of interpleader, because the plaintiff shews no

^ right to compel the defendants (whatsoever fights they may claim) to

interplead. (V)

That the said complainant has not, in and by his said bill, shewn

any right and title whatsoever to compel this defendant, and A. B.,

the other said defendant to the said bill, to interplead. Wherefore,

&c. {As in forms No. LXIL, LXIII. p. 140.)

LXXII. Demurrer to a bill of interpleader, for want of the necessary

affidavit, (c)

That although the said complainant's said bill is on the face thereof

a bill of interpleader, and prays that this defendant and the other

defendants thereto may interplead together concerning the matters

therein mentioned, and may be restrained, by the order and injunction

of this Honorable Court, from proceeding at law against the said com-

plainant, touching such matters, yet the said complainant has not

annexed an affidavit to his said bill, that he does not collude con-

cerning such matters or any of them with this defendant and the

other defendants thereto, or any or either of them, which affidavit

ought, as this defendant is advised, according to the rules of this

Honorable Court, to have been made by the said plaintiff, and an-

nexed to the said bill. Wherefore, &c. {As in forms No. LXIL,
LXIILp.im.)

LXXni. Demurrer to a bill to restrain a private nuisance, the plaintiff not

having established his right at law.

That the complainant has not by his said bill shewn such a case as

entitles him to any such relief as is thereby prayed, inasmuch as it

(ffl) Eq. Plead. § 549 - 569. (b) Ibid. (e) Ibid. § 642 - 647.
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^^" ^^- does not thereby appear, that there was any impediment to an action

at law being brought by the said complainant to ascertain his right

and that of this defendant, relative to the wall in the said bill particu-

larly mentioned, or tliat in any trial or action, verdict or judgment has

been hitherto obtained by the said complainant for that purpose, or

that there was previously to, or at the time the said bill was filed, or

now is, any authentic record of such right. Wherefore, &c. {As in

forms No. LXIl, LXIlLp. 140.)

LXXIV. Demurrer to a bill for the examination of witnesses de bene esse,

where the matters can be immediately investigated in a court of law, and

the witnesses are resident in England, and there is no affidavit annexed

to the bill of the circumstances by means of which the testimony may
probably be lost.

That the said complainant in and by his said bill, claims to be

entitled to the lands, tenements, and hereditaments, therein particu-

larly mentioned and described, and thereby stated to be now in the

possession of this defendant ; and the said complainant by the said

bill prays, that he may be at liberty to examine, perpetuate, and pre-

serve, the testimony of certain persons therein named as to his title

thereto
; yet the said complainant has not stated, nor does it appear in

and by his said bill, thiit any action at law has hitherto been brought

to establish his right, or that there was or is any impediment to any

such action being brought by the said complainant, or that the said

several persons sought to be examined as witnesses, or any or either

of them, are or is resident abroad, or now absent or about to go from

England ; nor hath the said complainant by afiidavit annexed to the

said bill made oath, that the said several persons sought to be exam-

ined, or any or either of them, are or is sick, old, or infirm, or any

other circumstance which renders such testimony in danger of being

lost. Wherefore, &c. (As in forms No. LXIL, LXIIL p. 140.)

Where some other Court of Equity has the proper Jurisdiction.

LXXV. Demurrer to a bill of appeal and review from the County Palatine

of Lancaster, because it appeared on the face of the bill, that the Court

of Chancery had no jurisdiction.

That the said complainant's bill, filed in this Honorable Court,

appears to be a biU of appeal to this Honorable Court, to review the

decree therein particularly mentioned and set forth, and thereby
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stated to have been made by, and in the Court of the Chancellor of CH. VI.

the Duchy and County Palatine of Lancaster, which by the said bill

appears to have been a court of competent and exclusive jurisdiction

for that purpose ; and this defendant is advised that no appeal lies

therefrom to this Honorable Court, and that this Court has not, as

appears by the said bill, any jurisdiction to enable it to entertain the

said bill of appeal and review. Wherefore, &c. (As in forms No.

LXIL, LXIII. p. 140.)

LXXVI. Demurrer to a bill exhibited by an infant, where no next friend

is named.

That the said complainant, who appears by the said bill to be an

infant under the age of twenty-one years, hath exhibited his said bill

without any person being therein named as his next friend. Where-

fore, &c. {As in forms No. LXIL, LXIIL p. 140.)

Where the Plaintiff has no Interest in the Subject, or no Title

to institute a Suit concerning it. (a)

LXXVII. Demurrer to a bill where the plaintiff claimed under a will, and

it was apparent on the face of the bill, that he had no title.

That the said complainant hath not, as appears by his said bill,

made out any title to the relief thereby prayed. Wherefore, &c.

{As in forms No. LXIL, LXIIL p. 140.)

LXXVni. Demurrer to a bill against the presumptive heir-at-law, to per-

petuate the testimony of witnesses to a paper, pretended to be a lunatic's

will, made before his lunacy.

That the said bill seeks to have the aid of this Honorable Court for

the examination of certain persons, therein named, as witnesses to a

paper in the said bill set forth, and alleged to be the last will and

testament of J. S., bearing date the day of , in the

year . Whereby the several manors and lands therein, and

in the said bill particularly described, are pretended to be devised to

the said plaintiff in fee. But the said J. S., since making the said

(a) Eq. Plead. § 493-498, 549.

10
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^^- ^^- pretended will, as appears by the said bill, has become and now is

lunatic, and has been duly so found, and is still living, and may
therefore recover, and revoke the said pretended writing, which this

defendant is advised cannot be a perfect will until his death, nor will

this Honorable Court, as this defendant is advised, in a case of this

nature, lend its aid to the examination of any persons as witnesses to

such alleged paper or writing in the lifetime of the said lunatic.

Wherefore, &c. (As in forms M. LXIL, LXIII. p. 140.)

LXXIX. Demurrer to a bill to have a sum of money bequeathed to procure

a peerage, applied for that purpose.

That the said complainant has not by his said bill, shewn such a

case as entitles him to any such relief as is thereby prayed, or any

other relief whatsoever, touching the several matters therein com-

plained of, or any of them ; inasmuch as this defendant is advised,

that it is against law that the honors of Peerage, which are properly

the rewards of virtue and merit, should be purchased for money

;

and that no agreement or disposition of any money to any such pur-

pose, ought to be aided and assisted by a court of equity ; particu-

larly, as a peer of this realm hath, and doth, rightfully hold and exer-

cise a judicial power in judging and determining upon the rights and

properties of the people of England ; and it is, therefore, as this

defendant is advised, against the positive and established law of the

land, that any judicial power should be bought or sold for money, or

attained by such means. Wherefore, &c. (As in forms No. LXIL,
LXIII. p. UO.)

Where the Plaintiff has no Right to call on the Defendant, con-

cerning the Subject of ike Suit, (a)

LXXX. Demurrer for want of privity to a bill by an unsatisfied legatee

against a creditor of his testator.

That it appears by the said complainant's said bill, that there is no

privity between the said complainant and this defendant, to enable

the said complainant to call on this defendant for payment of any

debt due to the estate of the said testator from this defendant.

Wherefore, &c. (As in forms No. LXII, LXIIL p. 140.)

(a) Eq. Plead. ^ 513 - 519, 571.
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Where the Defendant has not that Interest in the Subject which c^. Yi.

can mahe him liable to the Claims of the Plaintiff, (a)

LXXXI. Demurrer by an arbitrator made a party to a bill to impeach his

award.

For that the said complainant hath not, by his said bill, which

seeks to set aside the award therein set forth ; and to which this

defendant is made a party in his character of an arbitrator, shewn

that he can have any decree against this defendant, whose answer

could not be read as evidence against the other defendants to the

said bill, or any of them ; and the said complainant for anything

that appears in the said bill to the contrary, might examine this

defendant as a witness in this suit. Wherefore, &c. {As in forms

No. LXIL, LXIII.p. 140.)

LXXXII. Demurrer by the heir of the obligor to a bill brought by the

obligee in a bond, because the bill does not shew that the defendant's

interest in the subject makes him liable to the plaintiff's demand.

That the said complainant, by his said bill, seeks to charge this

defendant with the payment of the sum of $ as the heir of

A. B. deceased, in the said bill named, by whom the same was

secured by bond to the said complainant, but it does not appear by

the said bill, that this defendant as such heir, is bound in and by the

bond, in the said bill set forth as the foundation of the said com-

plainant's debt. Wherefore, &c. {As in forms No. LXIL, LXIIL

p. 140.)

Where, for some Reasons founded on the Substance of the

Case, the Plaintiff is not entitled to Relief. (6)

LXXXni. General demurrer for want of equity.

That the said complainant hath not, in and by his said bill, made

or stated such a case as doth, or ought to entitle him, to any such

discovery or relief as is thereby sought and prayed for, from or

against this defendant. Wherefore, &c. {As in forms No. LXIL,

LXin. p. 140.)

(o) Eq. Plead. § 549, B69. (6) Ibid. § 605.
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Where the Bill is deficient to answer the Purposes of Justice, (a)

LXXXIV. Demurrer for want of parties.

That it appears by the said complainant's said bill, that A. B.,

therein named, is a necessary party to the said bill, inasmuch as it is

therein stated, that C. D., the testator in the said bill named, did in

his lifetime, by certain conveyances made to the said A. B. in con-

sideration of $ convey to him, by way of mortgage, certain

estates in the said bill particularly mentioned and described, for the

purpose of paying the said testator's debts and legacies ; but the said

complainant has not made the said A. B. a party to the said bill.

Wherefore, &c. {As in forms No. LXIL, LXIII. p. 140.)

Where distinct Objects are confounded in the same Bill.

LXXXV. Demurrer for multifariousness. (J)

That it appears by the said bill, that the same is exhibited by the

said complainant against this defendant, and A. B., C. D., E. F., and

G. H., as defendants thereto, for several distinct matters and causes,

in many whereof, as appears by the said bill, this defendant is in no

way interested ; and, by reason of such distinct matters, the said bill

is drawn out to a considerable length, and this defendant is compelled

to take a copy of the whole thereof; and by joining distinct matters

together, which do not depend on each other, the proceedings in the

progress of the said suit will be intricate and prolix, and this defend-

ant put to unnecessary charges and expenses, in matters which in

no way relate to, or concern him. Wherefore, &c. {As in forms

No. LXIL, LXIII. p. 140.)

LXXXVI. Demurrer to a bill brought for part of a matter only.

That the said complainant by his said bill, in order to split the

cause, and create a multiplicity of suits, seeks only to recover a part

of an entire debt, thereby stated to be due to him from this defend-

ant ; and in respect of other parts of the said debt, has, as appears

by his said bill, filed two several other bills of complaint in this Hon-

orable Court against this defendant. Wherefore, &c. {As in forms

No. LXIL, LXIILp. 140.)

(a) Eq. Plead. § 527 - 545. (6) Ibid. § 530 - 541, 809, 610.
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DEMUEEEKS TO DISCOVERT, (a) CH. VI.

Where the Case made hy the Bill is not such wherein a Court of

Equity assumes jurisdiction to compel a Discovery. (V)

LXXXVII. Demurrer to a bill filed for a discovery in aid of the jurisdic-

tion of the Court, which had of itself power to compel the discovery

required.

That the said complainants have not, in and by their said bill, shewn

such a case as calls for the interference of this Honorable Court, inas-

much as a discovery of the several matters in the said bill contained,

could, if necessary, have been obtained in the Court, in the said bill

mentioned, in aid whereof the discovery prayed by the said bill is

sought to be enforced by this Honorable Court, from this defendant.

Wherefore, &c. {As informs No. LXIL, LXIIL p. 140.)

Where the Plaintiff has no Interest in the Subject, or no

Interest which entitles him to call upon the Defendant for

a Discovery, (c)

LXXXVIII. Demurrer to a bill brought against the defendant by a judg-

ment creditor who had not sued out execution, for a discovery of the

goods of the debtor, alleged to have been fraudulently possessed by the

defendant.

That the said complainant has not alleged, nor does it appear by

his said bill, that he has sued out execution, and actually taken out a

fieri facias on his said judgment, and that until he has so done, the

goods of A. B., in the said bill named, are not bound by the said judg-

ment, nor the said complainant entitled to a discovery thereof. Where-

fore, &c. {As in forms No. LXIL, LXIIL p. 140.)

Where the Defendant has no Interest in the Subject, to entitle

the Plaintiff to institute a Suit against him, even for the

Purpose of Discovery, (d)

LXXXIX. Demurrer to a bill for discovery, where the defendant could be

examined as a witness.

That the said complainant has not, in and by his said bill stated,

charged, or shewn, that this defendant has, or pretends to have, any

(a) Eq. Plead. 5 645 - 611. (6) Ibid. § 551. (c) Ibid. § 549. (c?) Ibid. § 670.
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right, title, or interest in the matters and things complained of by the

said bill, or any of them, or any right to call upon this defendant in a

Court of Equity, for a discovery of the said matters and things, or any

of them. And that for anything that appears to the contrary by the

said bill, this defendant may be examined as a witness in this suit.

Wherefore, &c. {As in forms M. LXIL, LXIII. p. 140.)

Where there is no Privity of Title between the Plaintiff and

Defendant that can give the Plaintiff a Right to the Dis-

covery, (a)

XC. Demurrer to a bill filed by an owner of lands asserted to be tithe free,

for discovery of the title of the lay impropriator to the tithes of the parish

within which such lands are situated.

That the said complainant hath not by his said bill, shewn such

privity of title between him and this defendant, or shewn any such

right or title as entitles him, in a Court of Equity, to the discovery

from this defendant thereby sought. Wherefore, &c. {As in forms

No. LXIL, LXIIL p. 140.)

Where the Discovery if obtained cannot be material (5).

XCI. Demurrer to a bill seeking a discovery of proceedings in the Court,

relative to a grant of administration, in aid of an action at law for the re-

covery of real estate.

That the said complainant, in and by his said bill, seeks a discovery

of the several proceedings therein mentioned to have taken place in

the Prerogative Court of the Archbishop of Canterbury, relative to a

grant of administration of the personal estate of A. B. deceased, which

he states by his said bill to be material to enable him, the said com-

plainant, as eldest son and heir-at-law of the said A. B. deceased, to

recover possession, by an action at law, of the real estates in the said

bill particularly described, as in the possession of this defendant ; but

this defendant is advised, that as all such proceedings in the Court,

relate only to the personal estate of the said testator, they cannot, nor

can any of them, be material to the said complainant's case, or affect

the title to the said real estates. Wherefore, &c. {As in forms

No. LXIL, LXIIL p. 140.)

{a) Eq. Plead. § 571. (5) Ibid. (, 616, 564 - 570.
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Where the Situation of the Defendant renders it improper for CH. vi.

a Court of Equity to compel a Discovery, (a)

XCII. Demurrer where a discovery would subject the defendant to pains

and penalties and forfeitures.

That the said information seeks to discover how this defendant came

by the possession of the several goods therein particularly mentioned,

whether it was not by fraud, violence, contrivance, or other means, and

whether they were not the property of the Indians from whom, in the

said bill, such goods are alleged to have been taken by this defendant

and others ; but this defendant is advised that any discovery of the

manner in which such 'goods came into this defendant's possession, as

an officer of the honorable united company of merchants trading to the

East Indies, would, or might subject this defendant to fine, or corporal

punishment, and the penalties contained in the several acts of parlia-

ment for the establishment of the said company, and also to a forfeiture

of his rank and office in the service of the said company, and likewise

of the said goods. Wherefore, &c. {As informs No. LXIL, LXIIL

p. 140.)

(a) Eq. Plead. 5 575 - 598.
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CHAPTER VII.

PLEAS, (a)

<^H. VII. Forms of Commencements, and Conclusions of Pleas.

THE TITLE.

XCIII. The title of a defence by plea to a bill in equity.

The plea of , defendant {or defendants), to the bill of com-

plaint of , complainant.

COMMENCEMENT OF PLEAS.

XCIV. Commencement of a plea to the whole or part of a bill, (i)

This defendant (o?' these defendants respectively) by protestation, not

confessing or acknowledging all, or any of the matters and things in

the said complainant's bill of complaint, mentioned and contained to

be true, in such sort, manner, and form, as the same are therein set

forth and alleged,* for plea to the whole of the said hill, or to so much

and such part of the said hill as prays, &c., or seeks a discovery from
this defendant (or these defendants. Whether, &c.).

CONCLtrSION OF PLEAS.

XCV. Conclusion.

Therefore this defendant (or these defendants) doth {or do aver, and)

plead the said {Act of Parliament, or release, &c. as the case may be)

[in 5ar] to the said complainant's bill [or {if the plea extend to

part only) to so much of the said bill as hereinbefore is particularly

mentioned^, and prays {or pray) the judgment of this Honorable

(a) Eq. Plead. Chap. Xni. (6) Ibid. § 647.
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Court, whether he {she or they) should be compelled to make any CH. VII.

further answer to the said bill (or to so much of the said bill as is

~~

hereinbefore pleaded to), SindL prays {or pray) to be hence dismissed

with his {her or their) reasonable costs and charges in that behalf

most wrongfully sustained.

FORMS OF PLEAS.

XCVI. Where the suit is for lands within a county Palatine.

{For the title and commencement, see forms No. XCIIL, XOIV.
p. 152, to the asterisk.) [Except that the lands, tenements, heredita-

ments, with their appurtenances mentioned in the said bill, concerning

the title whereof the said bill is brought in this Honorable Court, are

situate at , in the county Palatine of Chester ;] for plea to the

whole of the said bill, saith, That the said county of Chester is, and

from time whereof the memory of man is not to the contrary, hath

been, a county Palatine ; and that the said lands, tenements, and her-

editaments, with their appurtenances, and all other lands, tenements,

and hereditaments within the said county Palatine, or belonging there-

unto, have, or ought to have been, during all such time impleaded,

and yet are impleadable, in the Courts of the said county Palatine,

before the judge for the time within the said county Palatine, and not

elsewhere ; therefore this defendant doth aver and plead the same,

and humbly demands judgment of this Honorable Court, whether it

will hold plea thereupon and enforce this defendant to answer the

said bill for the cause aforesaid ; and prays to be hence dismissed,

with his reasonable costs and charges in that behalf most wrongfully

sustained.

XC VII. Plea of the privileges of the University of Oxford, to the jurisdic-

tion of the Court of Chancery.

{For the title and commencement, see forms No. XOIIL, XOIV.

p. 152.) That the University of Oxford is an ancient university, and

from time whereof the memory of man is not to the contrary, hath

been, and now is incorporated by the name of " The Chancellor, Mas-

ters, and Scholars of the University of Oxford " ; and that the said

chancellor, masters, and scholars, of the said university for the time

being, during all the time aforesaid, have had, and used, and now have

and use a Court holden before the said chancellor of the said univer-

sity, or his vice-chancellor, commissary, official, or deputy, in whatso-

ever place within the precincts and limits of the said university he
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^^' ^^' appoints ; and the said chancellor, masters, and scholars have, from

time beyond the memory of man, had, used, and exercised, and now
have, use, and exercise cognizance of all manner of suits, pleas, and

actions whatsoever, both at law and in equity (except assizes and

pleas of freehold), wherein any scholar or privileged person of the

said university is one party, to be heard and determined before the

chancellor, or his vice-chancellor, commissary, official, or deputy for

the time being, in the said Court, and for and during all the time

aforesaid, all actions, suits, plaints, debates, and controversies what-

soever, wherein any scholar or privileged person of the said university

is one party (except assizes and pleas of freehold), by the customs

and privileges of the said university have been, and have been used

to have been heard, examined, and determined in the said Court, by

the said chancellor, or vice-chancellor, commissary, official, or deputy

for the time being, according to law, equity, and justice, and not

elsewhere, or in any other Court, or before any other judge ; and the

said Court is, and from time beyond the memory of man, hath been,

a Court as well of equity as of law ; and the judges for the time being

do, and during all the time aforesaid have used to determine all

plaints, suits, matters, and things, therein depending, according to

the rules, as well of equity, as of law ; and the said chancellor, mas-

ters, and scholars have, and beyond the memory of man have had,

and used to have, ministers and officers of their own, to execute such

judgments and sentences as shall be there given, and to execute by

virtue thereof such process, as upon execution or otherwise, shall

issue out of the said Court within the realm of England ; and no

other Court of law or equity, upon seasonable and proper notice,

tendered in due form, according to the practice of such Courts

respectively, that any person there sued is a person that, by the cus-

toms of the said university, ought to enjoy the privileges thereof,

ought to proceed in any of the matters aforesaid ; and that time

beyond the memory of man, all graduates and scholars of the said

university, and their servants, and all stationers and bookbinders,

inhabitants of the said university, and all servants and officers of the

said university, have had, and have used, and now ought to have and

enjoy, the liberties and privileges of the said university, and there,

in the said Court of the said chancellor, masters, and scholars, to

sue and be sued and impleaded, for all matters, suits, and plaints

whatsoever (except assizes and pleas of freehold) ; and not else-

where, or before any other judge whatsoever; all which said rights

and privileges, liberties, and franchises (amongst other things) were

ratified, established, and confirmed to the said chancellor, masters,

and scholars of the said university, and their successors forever, by

the lord Henry the Eighth, late king of England, by his letters patent
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in due form of law made, and under the great seal of England, and CH- vn.

enrolled in this Honorable Court, bearing date the first day of April,

in the fourteenth year of his reign ; and by a certain act in the par-

liament of the lady EHzabeth, late queen of England, begun and
holden at Westminster, in the county of Middlesex, on the second
day of April, in the thirteenth year of her reign ; and which said

rights, privileges, and franchises, have at several times been allowed

and acknowledged in this Honorable Court. And this defendant

saith, that he is rector, or principal of Exeter College, and resident

there, and by that means privileged, and therefore ought to be sued
in the said Court of the said chancellor, masters, and scholars of the

said University of Oxford, holden before the said chancellor, or his

vice-chancellor, commissary, official, or deputy, which said Court is a

Court of competent jurisdiction to determine the matters in question

in this suit, in which no matter in anywise relating to freehold is at

all concerned. Therefore, &c. (Conclude as in form No. XCV. p.

152.)

PLEAS TO THE PERSON, (cj)

XCVin. Plea of outlawry, (h)

(For the title and commencement, see forms No. XOIIL, XOIV. p.

152.) That one A. B., before the said complainant C. D. exhibited

his said bill, that is to say, in term, in the year of the

reign of our lord the king that now is, impleaded the said complain-

ant, C. D., in his Majesty's Court of Common Pleas at Westmin-

ster, in a plea of debt ; and the said complainant, C. D., inasmuch

as he did not come into his said Majesty's Court of Common Pleas

to answer the said A. B., according to the laws and customs of this

kingdom, was put in exigent, to be outlawed in the county of
,

and was afterwards on, &c., duly outlawed in the said county of

, at the suit of the said A. B. As by the writ of capias

utlagatum, which issued out of his said Majesty's Court of Common
Pleas, sealed with the seal of our lord the king, for sealing writs in

the said Court, hereunto annexed, and by the record of the said out-

lawry more fully appears ; and which said outlawry, this defendant

avers, now remains in full force and effect, and not reversed or

annulled : and this defendant also avers, that the said complainant

C. D. and the said C. D., so outlawed as aforesaid, is one and the

same, and are not different persons. Therefore this defendant hum-

bly prays the judgment of this Honorable Court, whether he shall be

(a) Eq. Plead. § 722-735. (6) Ibid. § 722.
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CH. VII. compelled to make any further or other answer to the said bill of

complaint, until the said complainant shall, become capable of exhib-

iting any such bill against this defendant ; and in the mean time this

defendant humbly prays to be dismissed, with his reasonable costs

and charges in this behalf sustained.

XCIX. Plea that the plaintiff is excommunicated, (a)

(For the title and commencement, see forms No. XOIIL, XOIV. p.

152.) That the said complainant, A. B., was, at and previously to the

time of filing his said bill, that is to say, on, &c. and still is, excom-

municated, as the letters patent of C. D., the venerable Archdeacon

of E., Doctor in Divinity, hereunto annexed, testify in these words

:

" C. D., Doctor in Divinity, Archdeacon of E., to all rectors, vicars,

curates, clerks, &c. {recite the whole of the letters of excommunication,

verbatim) given under the Archidiaconal seal, on the day

of , in the year . And this defendant avers that the

said complainant A. B., and the said A. B. so excommunicated as

aforesaid, is one and the same person, and are not different persons.

{Conclude as in the last form.)

C. Plea that the plaintiff is a popish recusant convict. (V)

{For the title and commencement see forms No. XGIIL, XGIV. p.

152.) That the said complainant, A. B., before and at the time of

filing his said bill of complaint, and ever since, hath been, and still is

a popish recusant ; and before tlie said bill of complaint was filed, and

on the '- day of , was duly convicted of popish recu-

sancy, at the General Quarter Sessions of the Peace of our Lord the

now King, holden at in and for the county of , before

C. D., E. F., and G. H., Esquires, and others their fellows, justices

of our said Lord the King, assigned to keep the peace within the

said county, and also to hear and determine divers felonies, tres-

passes, and other misdemeanors within the said county, which said

conviction was duly estreated and certified from the said Court of

Sessions, into his Majesty's Court of King's Bench at Westminster

;

where the same now remains recorded, and in full force and effect,

and not reversed or annulled ; as by the said record (a true copy

whereof is now in this defendant's possession, and ready to be pro-

duced to this Honorable Court), to which this defendant craves leave

to refer, will more fully appear. And this defendant avers, that the

said A. B., so convicted as aforesaid, and the said complainant, is

(o) Eq. Plead. § 722. (6) Ibid.
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one and the same person, and are not different or other persons. CH. VII.

Therefore, &c. {Conclude as inform No. XOV.p. 152.)

CI. Plea that the plaintiff is attainted.

{For the title and commencement, see forms No. XOIIL, XGIV.
p. 152.) That the said complainant, before and at the time the said

bill was filed, and on or about the day of , at the deliv-

ery of the jail of our lord the King, of , holden for the county

of
, before, &c. and others their fellows, justices of our said

lord the King, assigned to deliver the said jail of , of the

prisoners therein being, by the name and addition of A. B., late of

the parish of , in the county of , laborer, according

to due course of law in that behalf taken, was tried and duly con-

victed upon an indictment, for that, &c. ; {state the indictment) and
judgment of death was afterwards in due course of law passed upon
him, but which said sentence was afterwards commuted by the ex-

tension of the royal mercy of our said lord the King, to the said

A. B., for transportation to parts beyond the seas for fourteen years,

which commutation of his said sentence the said A. B. duly accepted

and consented to ; and which said judgment and sentence was pro-

nounced by a Court of competent jurisdiction, and lawfully empow-
ered to try the said offence, as by the record of the said proceedings

(a true copy of which record is now in this defendant's possession,

and ready to be produced to this Honorable Court), to which this

defendant craves leave to refer, will more fully appear : and which

said sentence (subject to such commutation as aforesaid) still

remains in full force and effect, and not reversed or annulled ; nor

has the said term of fourteen years (for transportation, during which

term the sentence of death passed on the said complainant A. B. was

commuted as aforesaid) hitherto expired. And the said complainant

A. B., and the said A. B., so convicted and attainted as aforesaid, is

one and the same, and are not different or other persons. There-

fore, &c. {Conclude as inform No. XGVIII. p. 155, from 1[.)

CII. Plea that the plaintiff is an alien enemy.

{For the title and commencement, see forms No. XCIII., XGIV.
p. 152.) That the said complainant A. B. is alien, born of foreign

parents, and in foreign parts, that is to say, at Calais, in the kingdom

of France, and out of the allegiance of our lord the King, and under

the allegiance of the said King of France, who is an enemy to our
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CH. VII. said lord the King, and to whom the parents of the said complainant

adhere ; and the said complainant also before, and at the time of filing

his said bill was, and now is, an enemy to our said lord the King,

and entered into these dominions without the safe-conduct of our said

lord the King, and has not been made a subject of our said lord the

King by naturalization, denization, or otherwise. Therefore, &c.

( Conclude as inform Wo. XOV. p. 152.)

Cin. Plea of infancy to a bill exhibited without a prochen amy.

(For the title and commencement, see forms No. XGIIL, XOIV.

p. 152.) That the said complainant, before and at the time of filing

his said bill, in which he appears as the sole complainant, was, and

now is, an infant under the age of twenty-one years : that is to say, of

the age of , or thereabouts. Therefore, &c. ( Conclude as in

form No. XOV. p. 152.)

CIV. Plea of coverture of the plaintifi".

{For the title and commencement, see forms No. XCTIL, XCIV.

p. 152.) That the said complainant A. B., before and at the time of

exhibiting her said bill, was, and now is, under coverture of one C
D., her husband, who is still living, and in every respect capable,

if necessary, of instituting any suit at law, or in equity, in this king-

dom, on her behalf. Therefore, &c. ( Conclude as in the preceding

form.)

CV. Plea of lunacy.

(For the title and commencement, see forms No. XCIIL, XCIV.

p. 152.) That the said complainant, who by himself alone attempts

to sustain an injunction in this suit, before and at the time of filing

his said bill, was duly found and declared to be a lunatic under and

by virtue of a commission of lunacy, duly awarded and issued against

him, as by the inquisition thereon (a true copy whereof is now in this

defendant's possession, and ready to be produced to this Honorable

Court), and to which the defendant craves leave to refer, will more

fully appear ; and which said commission has not hitherto been super-

seded, and still remains in full force and effect; and the said A. B.,

therein named, and the said complainant, A. B. is, as this defendan

avers, one and the same person, and are not other and difierent per-

sons. Therefore, &c. ( Conclude as in lastform.)
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PLEA TO THE PERSON, (a) CH. VII.

That the Plaintiff is not the Person he pretends to he, or does

not sustain the Character he assumes.

CVI. Plea, that the supposed intestate is living, to a bill where the plaintiff

entitled himself as administrator.

{For the title and commencement, see forms No. XOIIL, XGIV.
p. 152.) That A. S., in the said bill named (to whom the said com-

plainant alleges that he has obtained letters of administration, and by
virtue of which letters of administration, and also under the pretence

of his being the heir-at-law of the said A. S., the said complainant

has commenced and prosecuted this suit), was at the time the said

complainant filed his said bill, and still is, alive at Paris, in the king-

dom of France. Therefore this defendant demands the judgment of

this Honorable Court, whether he shall be compelled to answer the

said complainant's bill ; and humbly prays to be dismissed with his

reasonable costs in this behalf sustained.

PLEA IN BAE.

That the Plaintiff has no Interest in . the Subject, or no Right

to institute a Suit concerning it. (¥)

CVII. Plea of bankruptcy of the plaintiff.

{For the title and commencement, see forms No. XGIII., XCIV.

p. 152.) That by the death of A. B., the intestate named in the said

bill, the said complainant became entitled, as one of the next of kin of

the said intestate, to one fourth part of the clear residue of the said

intestate's personal estate, as in the said bill mentioned ; but pre-

viously to the said complainant's said bill being filed by him against

this defendant as administrator of the said intestate's personal estate

and effects, as therein mentioned, and on or about the 1st day of

June, 18— (the day of the date and issuing of the commission of

bankrupt hereinafter mentioned), the said complainant being a sub-

ject of this kingdom, (on, &c.) and for several years previously to

the said 1st day of June, was a merchant, and used and exercised

(a) Eq. Plead. § 722 - 735. (6) Ibid. § 512 - 518, 731.
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CH. VII. the trade of merchandise, by way of bargaining, exchanging, bar-

tering, and chevisance, and sought his trade and living by buying and

seUing, in the course of which he became and was indebted to

L. M., a subject of this kingdom, in the sum of £ 100 and upwards,

of lawful money of Great Britain, for a true and just debt, due and

owing from the said complainant to the said L. M. ; and the said

complainant was also indebted to divers other persons in several other

large sums of money ; and the said complainant being so indebted as

aforesaid, and so using and exercising the trade of merchandise,' and

seeking his trade and living, and being so entitled to the said one

fourth part of the clear residue of the personal estate and effects of

the said intestate, and being so indebted to the said L. M., and divers

other persons as aforesaid, he, the said complainant, became a bank-

rupt within the true intent and meaning of the several statutes made
concerning bankrupts ; and the said complainant, so being and con-

tinuing a bankrupt as aforesaid, and the said L. M. and several of

his creditors remaining unpaid and unsatisfied, on the said 1st day

of June, 18— , on the petition of the said L. M., as well for himself

as for all other the creditors of the said complainant, made and

exhibited in writing according to the form of the statute in such

ease made and provided, to the Right Hon. John Lord Eldon, Baron

Eldon of Eldon in the County of Durham, then and still being Lord

High Chancellor of Great Britain, a certain commission of our lord

the now King, sealed with the seal of Great Britain, in due manner

issued out of this Honorable Court against the said complainant,

directed to S. T., &c., &c., &c. ; by which said commission our lord

the King did name, assign, and appoint, constitute and ordain them,

the said S. T., &c., &c., &c., his special commissioners, giving full

power and authority to the said commissioners, any four or three of

them, to proceed according to the statutes in the said commission

specified, and all other statutes in force concerning bankrupts, not only

concerning the said bankrupt, his body, lands, tenements, freehold

and customary, goods, chattels, debts, rights, and interests, and other

things whatsoever, but also concerning all other persons who by

concealment, claim, or otherwise, did or should offend touching the

premises in the said commission specified, or any part thereof, con-

trary to the true intent and meaning of the same statutes ; and to do

and execute all and every thing and things whatsoever, as well

towards satisfaction and payment of the said creditors of the said

complainant, as towards and for all such intents and purposes,

according to the ordinances and provisos of the said statutes ; our

said lord the King, by the said commissioners, commanding the said

S. T., &c., &c., &c., any four or three of them, to proceed to the

execution and accomplishment of the said commission, according to
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the true intent and meaning of the said statutes, with all diligence CH. VII.

and effect as by the said commission, reference being thereunto had,

will more fully appear, and which said commission is still in full

force and effect ; by virtue of which said commission, and by force

of the said several statutes, the said 8. T., &c., &c., &c., three of

the said commissioners named in the said commission, afterwards, on

the day , which was previously to the filing of the

said bill, adjudged and declared that the said complainant, before

the date and suing forth of the said commission against him, became

and was a bankrupt within the true intent and meaning of the several

statutes then in force concerning bankrupts, some or one of them,

and adjudged and declared him a bankrupt accordingly ; and that

afterwards, and before the said complainant filed his said bill of com-

plaint in this Honorable Court, the said complainant remaining and

continuing a bankrupt, the said S. T., &c., &c., three of the commis-

sioners named in the said commission, by certain indentures made

between S. T., &c., &c., of the one part, N. O. of, &c., and P. Q., of,

&c., of the other part, creditors of the said plaintiff of the other part,

sealed with the seals of the said S. T., &c., &c., bargained, sold, as-

signed, and transferred (among other things) to the said N. 0. and

P. Q., all the part, share, and interest of the personal estate and

effects of the said intestate A. B., deceased, to which the said com-

plainant was so entitled as one of such next of 'kin as aforesaid ; upon

trust, nevertheless, and to and for the use and benefit of the said

N. O. and P. Q. and all other the creditors of the said complainant

who had then demanded, or who should afterwards in due time, come

in and demand relief under the said commission, and should contribute

to the expense thereof; by reason of which said premises, and by

force of the statutes in that case made and provided, the said N. O.

and P. Q. became, and were and still are, in exclusion of the said

complainant, entitled to the said one fourth part or share of the clear

residue of the personal estate and effects of the said intestate, for the

payment whereof to him personally and individually, the said com-

plainant has filed his said bill. Wherefore this defendant doth aver

and plead the several matters aforesaid in bar to the said complainant's

said bill, and prays the judgment of this Honorable Court, whether he

should be compelled to make any further answer to the said bill ; and

prays to be hence dismissed, with his reasonable costs and charges in

that behalf most wrongfully sustained.

11
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CH. vn. That the Defendant has not an Interest in the Subject that can

make him liable to Demands of the Plaintiff, (a)

CVin. Plea that the defendant has no interest in the subject of the suit.

(^For the title and commencement, see forms No. XOIIL, XGIV.

p. 152.) As to so much of and such parts of the said complainant's

bill, as charges that this defendant is interested in the personal estate

of A. B., the testator in the said bill named, and seeks an account of

the said testator's personal estate ; this defendant pleads thereto, and

for plea saith, that he is merely a subscribing witness to said testator's

will, and in no wise interested therein ; and this defendant avers

that he has not, nor ever had, or pretended to have, nor does he, or

did he ever claim any right, title, or interest whatsoever in the per-

sonal estate of the said testator, or any part thereof, and that the

said complainant has no right to institute this, or any other suit

against him in respect thereof. All which said matters and things,

this defendant doth aver and plead in bar to so much of the said

complainant's bill as hereinbefore particularly mentioned and pleaded

to. And this defendant, not waiving his said plea, but relying

thereon, and for better supporting the same, for answer to so much

of the said bill as aforesaid, saith he denies that he now is, or ever was

interested in the personal estate of the said testator, or any part

thereof.

PLEA TO THE PERSON.

That the Defendant is not the Person he is alleged to be, or does

not sustain the Character he is alleged to bear.

CIX. Plea, that the defendant never was administrator.

(For the title and commencement, see forms No. XOIIL, XGIV.

p. 152.) That he is not, nor ever has been, administrator of the goods

or chattels, rights or credits, which were of the said E. F., deceased,

in the said bill named, as the said complainant in his said bill has

untruly alleged. Wherefore, &c. {As in form No. XOV. p. 152.)

(a) Eq. Plead. § 734.
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PLEAS IN BAR.

That for some Reason founded on the Substance of the Case, CH. vii.

the Plaintiff is not entitled to Relief.

1. Matters of Record, or as of Record in a Court of Equity, (a)

ex. Plea of a decree.

{For the title and commencement, see forms No. XGIIL, XGIV.
p. 152.) As to so much and such part of the said complainant's bill as

seeks to compel this defendant either to admit assets of his late father,

Sir I. M., Bart., deceased, come to his hands, sufficient to answer and

satisfy the said complainant's demand in the said bill mentioned ; or to

set forth a full and perfect inventory and account of all the personal

estate of his, this defendant's said father, come to the hands of this

defendant, or to the hands of any other person or persons for his use,

with the nature, kind, and value thereof, and of every part thereof,

and of all sums of money come to the hands of this defendant, or

any other person or persons for his use, for or on account of the real

estates of this defendant's said late father, or the rents or profits

thereof (charged with the several legacies in the said testator's will,

and in the said bill also mentioned to be given and bequeathed to and

for the younger children of the said testator, in the said will, and in

the said bill also respectively named) ; and also to set forth the annual

value of such real estates ; or that this defendant may thereout pay

to the said complainant the sum of $ 800 in the said complainant's

bill mentioned, with interest for the same, from the time of the said

testator's death : this defendant doth plead thereto, and for plea, saith,

that in Trinity term, in the year , M. M., since deceased,

together with P. M., deceased, and late the wife of the said complain-

ant, and S. M. and H. M. respectively, infants, by the said M. M.,

their sister and next friend (and which said M. M., P. M. the said

complainant's late wife, S. M. and H. M. were the daughters and

younger son of the said testator, Sir I. M., all since deceased),

exhibited their bill of complaint in this Honorable Court, against

E. P. and R. T. Esqs. (both since dead), and this defendant, as the

eldest son and heir-at-law of the said testator, Sir. I. M., thereby stat-

ing, &c., &c., and praying that the legacies given and bequeathed

by the said testator in and by his said will, to the said complainant

M. M., as one of the younger children, might be paid, and the lega-

cies or shares of the rest of such younger children, all of whom

(a) Eq. Plead. § 778-794.
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CH. VII. were infants, might be properly secured for their benefit, and a suit-

able allowance made thereout for their maintenance and education

during their respective minorities ; to which said bill this defendant,

who was then an infant, put in his answer by A. B. his guardian, and

the said other defendants respectively also put in their answers

thereto, and submitted to this Honorable Court; what right and inter-

est the said complainant M. M. was entitled to under her said father's

will ; and the said cause afterwards, and on or about day of

, came on to be heard, and a decree was then pronounced

therein, whereby it was referred to C. D. Esq., then one of the Mas-

ters of this Honorable Court, to take an account of certain stock

which the said testator by his said will had given and bequeathed

among and to his children, and the usual accounts of personal estate,

funeral and testamentary expenses, and debts of the said testator,

and an account of the rents and profits of the said testator's real

estates, were thereby directed ; and which said decree was after-

wards, and on or about , duly signed and enrolled ; and the

said Master afterwards, in pursuance of the said decree, took the said

accounts, and by his report bearing date the day of
,

which was afterwards duly confirmed, stated, &c. {^aU that was done

by the Master) ; and the said share so reported due to the said P. M.,

since deceased, was afterwards, in pursuance of an order of this

Honorable Court, since her marriage with the said complainant in the

present suit, on or about the day of , duly assigned

and transferred to, and accepted by him, in full satisfaction and dis-

charge of all the right and interest which his said wife, or the said

complainant in this suit in her right, or either of them, had, or could

have, in or to the personal estate of the said testator, or any part

thereof; all which matters and things this defendant doth aver and

plead in bar to so much of the said complainant's bill as hereinbefore

particularly mentioned ; and prays the judgment of this Honorable

Court, whether he should make any further answer to so much of the

said bill as is hereinbefore pleaded to.

CXI. Plea of a former suit depending, (a)

{For the title and commencement, see forms No. XOIII., XOIV.
p. 152.) That in Trinity term, which was in the year

, the said

present complainant exhibited his bill of complaint in this Honorable

Court against this defendant, and one L. Y., for an account of the

moneys raised by the sale of the plantations and other estates in the

(a) Eq. Plead. §735-747.
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said complainant's present bill mentioned, and claiming such shares CH. VII.

and proportions thereof, and such rights and interests therein, as he
now claims by his present bill; and praying relief against this

defendant in the same manner, and for the same matters, and to the

same effect, as the said complainant now prays by his said present

bill ; and this defendant and the said L. Y. appeared and put in their

answer to the said former bill, and the said complainant replied

thereto, and witnesses were examined on both sides, and their depo-

sitions duly published, and the said former bill and the several pro-

ceedings in the said former cause, as this defendant avers, now remain

depending, and as of record in this Honorable Court, the said cause

being yet undetermined and undismissed ; all which said several mat-

ters and things this defendant doth aver, and pleads the said former

bill, answer, and the several proceedings in the said former suit, in bar

to the said complainant's present bill ; and humbly demands the judg-

ment of this Honorable Court, whether he shall be put to make any
further or other answer thereto ; and prays to be hence dismissed

with his costs and charges in this behalf sustained.

2. Matters of Record, or as of Record, in some Court, not a

Court of Equity, (a)

CXII. Plea of a fine and non-claim.

{For the title and commencement, see forms No. XOIIL, XOIV.
p. 152.) As to so much of the said bill as seeks to compel these

defendants respectively to set forth an account of the rents and profits

of the messuages, farms, lands, tenements, and hereditaments, in the

said bill mentioned, or of any part thereof, late the estate of A. B., the

intestate in the said bill named, and of which the said C. B. in the

said bill also named, obtained the actual possession, as hereinafter

mentioned ; and as to so much of the said bill as prays that posses-

sion of such farms, messuages, lands, tenements, and hereditaments

may be delivered to the said complainant ; or that any title-deeds or

writings relating thereto, may be delivered to the said complainant

;

or that any account may be taken of any of the rents or profits of

the said messuages, farms, lands, tenements, and hereditaments ; or

that the said defendant may pay to the said complainant any sum of

money on account of such rents and profits ; or that the said com-

plainant may have any other relief, touching such farms, lands, tene-

ments, and hereditaments ; and as to so much of the said bill as

(a) Eq. Plead. § 741.
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CH. VII. geeks to discover in what manner, and by what pedigree the said

C. B. was the heir-at-law of the said A. B. ; this defendant pleads in

bar, and for plea says, that after the death of the said A. B., which

happened on the day of , the said C. B. entered upon

the said messuages, farms, lands, tenements, and hereditaments,

hereinafter particularly mentioned, as heir-at-law of the said A. B.,

and was in the actual possession thereof, and receipt of the rents and

profits thereof ; and the said C. B. in right of the said complainant,

then his wife, but now his widow, was seised, and in the actual pos-

session of all and singular the said messuages, lands, tenements, and

hereditaments, and being so seised, afterwards in Michaelmas term in

the year of the reign of our sovereign lord the now King, a

certain fine sur conusance, Sfc. was duly had and levied in his Majes-

ty's Court of Common Bench at Westminster, before , then

his Majesty's justices of the Bench aforesaid, and other faithful sub-

jects of our said lord the King then and there present, between

L. M. Esq. plaintiff, and the said C. B., and the said complainant,

then his wife, deforciants of all the said messuages, farms, lands,

tenements, and hereditaments, by the description of, &c., upon which

fine, proclamations were duly made according to the form of the

statute in that case made and provided ; and the last proclamation

was thereupon duly made, in, &c., as by such fine and the procla-

mations thereupon made, remaining of record in the said Court of

Common Bench, will more fully appear ; and this defendant avers

that the said estates hereinbefore particularly mentioned, and of

which such fine was levied by the said C. B., and the said complain-

ant, and such proclamation thereupon made as aforesaid, are mes-

suages, farms, tenements, and hereditaments, of which the said C. B.

died seised in fee simple, and of which this defendant is now seised

in fee simple, as the heir-at-law of the said C. B. ; and this defend-

ant also a\'ers that the said C. B., in right of the said complainant,

his said wife, before levying such fine, and afterwards in his own
right, until, and at the time of his death, was, and ever since the

death of the said C. B., this defendant, as his heir-at-law, has been,

and now is, in the peaceable possession of the said messuages and

premises, and every part thereof, without any lawful entry thereon,

or on any part thereof, by the said complainant, or any person whom-

soever, and without any suit in law or equity touching or concerning

the same messuages and premises, or any. of them, or any part there-

of, prosecuted by the said complainant, or any other person, within

five years after the proclamation so last made as aforesaid, or at any

time since, until the filing of the said complainant's bill. And this

defendant likewise avers that the said complainant's right to the said

messuages and premises, existed previously to the time such fine was
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levied, and that on the levying thereof the said complainant was duly CH. VII.

examined, separately and apart from the said C. B., her late husband,

and freely and voluntarily consented thereto ; and that upwards of

five years have elapsed since the death of the said C. B., which took

place on the day of ; and that since the death of the

said C. B. the said complainant has not been under any legal disa-

bility whatsoever ; * all which said several matters and things this

defendant pleads in bar to so much of the said complainant's bill as

aforesaid, and prays judgment, &c. (As inform No. XOV.p. 152.)

CXIII. Plea of a recovery.

{For the title and commencement, see forms No. XCIIL, XOIV.
p. 152.) That A. B. in the said bill named, under and by virtue of the

indentures of lease and release, and settlement, bearing date respec-

tively the and days of , in the said bill in part

stated and set forth, upon the death of C. B. in the said bill also named,

at the time therein mentioned, became and was seised or entitled as

tenant in tail male, or in tail general in possession, of or to the

manors, &c. comprised in the said settlement, and in and previously

to the month of in the year , was in the possession,

and in receipt of the rents and profits thereof ; and being so seised

and possessed of the said manors, &c. he the said A. B., by a certain

indenture of bargain and sale, bearing date the of ,

and made between the said A. B. of the first part, C. D. of the sec-

ond part, E. F. of the third part, which last-mentioned indenture

was duly executed by the said A. B., on the day of the date thereof,

and was within six months then next following (that is to say, on

the day of in due manner enrolled in this Honorable

Court, according to the form of the statute in that case made and

provided), for the considerations therein mentioned, and particularly

for barring his estate tail of, in, and to the said manors, &c., did

grant, bargain, sell, and confirm unto the said C. D. and his heirs,

all that, &c. {setting forth the property particularly), to hold the

same unto and to the use of the said C. D., his heirs and assigns for-

ever, to the intent and purpose that the said C. D. might become

perfect tenant of the freehold of the said manors, &c. with the

appurtenances ; and it was thereby agreed, that the said E. F. should

before the end of that present term, or of some subsequent

term, sue forth a writ of entry against the said C. D. (in order to have

a recovery suffered of the said manors, &c.), siir disseisin en le post;

and that the said recovery when suff'ered, should be and enure to the

use of the said A. B. and his assigns, for and during the term of his
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CH. VII. natural life, and the remainder thereof to the use of the defendant,

his heirs and assigns forever ; and that afterwards, in or about

term then next ensuing, a writ of ientry sur disseisin en h post was

sued out, and a common recovery in due form of law suffered of the

said manors, &c. with the appurtenances, in pursuance of the said

last-mentioned indenture ; in which said recovery the said E. F. was

demandant, against the said C. D., the tenant, and the said C. D.

vouched to warranty the said A. B., who appeared and vouclied to

warranty , the common vouchee, and a writ of seisin was

thereupon awarded to the said E. F., and the sheriff of the said

county of , wherein the said manors, &c. are situate as afore-

said, returned the same writ executed, as by the record and proceed-

ings thereof now remaining in his Majesty's Court of Common Pleas

at Westminster, more fully appears ; and by virtue of the said last-

mentioned indenture, and the said recovery so suffered in pursuance

thereof as aforesaid, the said estate tail of the said A. B.of and in

the said manors, &c. and all remainders expectant thereon, became

absolutely barred and destroyed, and the said A. B. became and was

seised of and entitled to the said manors, &c. during his life ; and

after his death, which tooli place on the day of , the'

same became and now are absolutely vested in this defendant, accord-

ing to the uses thereof declared in and by the said hereinbefore last

in part stated indenture ; and this defendant now is, and ever since

the death of the said A. B. has been, in the possession and enjoyment

and receipt of the rents and profits thereof. ( Conclude as in the last

form,from the asterisk.)

CXIV. Plea of verdict and judgment, (a)

{For the title and commencement, see forms No. XGIIL, XGIV.
p. 152.) That by a statute made in the parliament holden at West-

minster, the morrow after the feast of St. Michael, in the fourth year

of the reign of his late majesty King Henry IV., it is ordained and

established, that after judgment given in the Courts of our sovereign

lord the King, as well in pleas real as in pleas personal, the parties and

their heirs shall be thereof in peace until the judgment be undone by

attaint or error ; and this defendant saith, that before the said com-

plainant exhibited his said bill of complaint in this Honorable Court

against this defendant, to be relieved against the action at law therein

mentioned to have been brought by this defendant against the said

complainant, for fees due to this defendant for managing several law

(a) Eq. Plead. § 780-784.
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suits for the said complainant, and for moneys laid out and expended CH. vn.

by this defendant in the same, and to bring this defendant to an
account, that is to say, in term in the year , he, this

defendant, duly brought an action in his Majesty's Court of King's

Bench at Westminster, for the recovery of his said fees and money
expended by and due to him from the said complainant as aforesaid,

and obtained a verdict for the sum of $
, the amount thereof,

and hath judgment on such verdict, and which said judgment, this

defendant avers, was obtained before the said complainant's bill was
filed, and was for th^e same fees due to this defendant, and money
expended by him as therein mentioned and complained of, and which
said judgment still remains in full force, and is not undone by attaint

or error. Therefore, &c. ( Gonclude as in the last form.)

3. Pleas in bar of Matter in Pais, (a)

CXV. Plea of a stated account. (V)

{For the title and commencement, see forms No. XGIIL, XGIV.
p. 152.) As to so much and such part of the said complainant's bill

as seeks an account of and concerning the dealings and transactions

therein alleged to have taken place between the said complainant and

this defendant, at any time before the • day of in the

year , this defendant for plea thereto saith, that on the said

day of , which was previously to the said bill of com-

plainant being filed, the said complainant and this defendant did make

up, state, and settle an account in writing, a counterpart whereof was

then delivered to the said complainant, of all sums of money which

this defendant had before that time, by the order and direction, and

for the use of the said complainant received, and of all matters and

things thereunto relating, or at any time before^ the said day

of , being or depending between the said complainant and this

defendant (and in respect whereof the said complainant's bill of com-

plaint has been since filed) ; and the said complainant, after a strict

examination of the said account, and every item and particular thereof,

which this defendant avers according to the best of his knowledge and

belief to be true and just, did approve and allow the same, and actually

received from this defendant the sum of $ ; the balance of the

said account, which by the said account appeared to be justly due to

him from this defendant ; and the said complainant thereupon, and on

(o) Eq. Plead. § 794 - 816. (6) Ibid. § 798 - 802.
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'^^•^'^' the day of
,
gave to this defendant a receipt, or acquit-

tance for the same, under his hand, in full of all demands, and which

said receipt or acquittance is in the words and figures following (that

is to say), [here state the receipt verlatim,] as by the said receipt or ac-

quittance, now in the possession of this defendant, and ready to be

produced to this Honorable Court, will appear. Therefore, &c. ( Gon-

elude as in form No. XGV.p. 152.)

CXVI. Plea of an award, (a)

{For the title and commencement, see forms No. XGIIL, XGIV.
p. 152.) That divers disputes, controversies, and differences having

ai'isen, and being depending, between the said complainant and this

defendant concerning an agreement for the purchase by this defendant,

from the said complainant, of the lease, goodwill, and fixtures of a cer-

tain house and premises, used as a baker's shop, in Gray's Inn Lane,

in the County of Middlesex ; for the settling and adjusting such vari-

ances and controversies, the said complainant and this defendant, by

two several bonds or writings obligatory, bearing date respectively

the day of , became reciprocally bound to each other

in the penal sum of $ , to be paid to each other, with conditions

to the said writings obligatory annexed to make void the same, if the

said complainant and this defendant, their respective executors, admin-

istrators, and assigns, should obey and perform the award, arbitrament,

judgment, final end and determination of I. S., an arbitrator indiffer-

ently chosen between the said parties, concerning the said disputes,

controversies and differences, in respect of the said agreement for the

purchase of the lease, goodwill, and fixtures, of the premises aforesaid,

so as the said award, under the hand of the said arbitrator, should be

made and set down in writing under his hand, ready to be delivered

to the parties in difference on or before the day of

then next, but now long since past ; and the said I. S. having taken

upon himself the burden of the said award, and having deliberately

and at large heard, read, and duly and maturely weighed and consid-

ered all and singular the allegations, vouchers, proofs, and evidences,

brought and produced before him, by and on the part and behalf of

the said complainant and this defendant, touching the said matters in

dispute and difference between them, and referred to him as aforesaid,

did, within the time limited for that purpose by the said bonds, (that

is to say) on the day of jduly make his award in writ-

ing under his hand and seal, of and concerning the matters aforesaid,

(a) Eq. Plead. § 803.
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(one part whereof was delivered to this defendant,) and did thereby CH- V"-

award and find that the aforesaid agreement between the defendant
~ "

and the said complainant, relative to the aforesaid lease, goodwill,

and fixtures, was not binding upon them, and the said arbitrator,

did therefore declare the same void accordingly ; and the said arbi-

trator did thereby award and declare, that the said complainant had
no claim or demand whatsoever against this defendant, in respect

or on account of the said agreement, as by the said award, refer-

ence being thereunto had, will more fully appear ; and this defendant

avers, that the said award hath hitherto remained and still is unim-

peached, and in full force and effect ; and that the same was made
previously to the said complainant's bill being filed in this Honor-
able Court, for the specific performance of the said agreement so

declared void by the said award as aforesaid. Therefore, &c. ( Con-

clude as in the last form.)

|.ECXVn. Plea of a release, (a)

(For the title and commencement see forms No. XOIIL, XOIV.
p. 152.) As to so much and such part of the said complainant's bill

as seeks an account of the several dealings and transactions between

the said complainant and this defendant, previously and up to the

day of , and prays that the balance, if any, which shall

be found due, upon taking such account, from this defendant, may
be paid by him to the said complainant; this defendant doth plead

thereto, and for plea saith, that previously to the said complainant's

bill being filed, that is to say, on the said day of , the

said complainant, in consideration of the sum of $ ; then paid

to him by this defendant, by a certain writing of release under his

hand, and sealed with his seal, ready to be produced to this Honorable

Court, did for himself, his executors, and administrators, remise, re-

lease, and forever quitclaim unto this defendant, his heirs, executors,

and administrators (anapng other things) the several matters and

things in the said complainant's bill mentioned and complained of

(an account whereof is thereby sought against this defendant as afore-

said), and all suits and demands whatsoever, both at law and in equity,

which the said complainant then had, or might thereafter have in re-

spect of the several dealings and transactions, matters and things, in

the said bill mentioned, or any of them ; and this defendant avers,

that the said release was freely, fairly, and voluntarily given and exe-

cuted by the said complainant, on the day the same bears date ; and

(a) Eq. Plead. § 794-798.
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^H. VII. that the said complainant well knew the nature and effect thereof pre-

viously to giving and executing the same ; and that the sum of $
,

so paid by this defendant to the said complainant as aforesaid, was a

full and fair equivalent for any demand which the said complainant

could or might have against this defendant in z-espect of the several

matters therein, and in the said bill also mentioned, or any of them.

Therefore this defendant pleads the said release in bar to so much of the

said complainant's bill as is hereinbefore particularly mentioned, and

humbly prays the judgment of this Honorable Court, whether he ought

to be compelled to make any further answer to so much of the said bill

as is before pleaded unto; and this defendant not waiving his said plea,

but insisting thereon for answer to the residue of the said bill, and in

support of his said plea saith, he denies that the said release was unduly

obtained by this defendant from the said complainant, or that the said

complainant was ignorant of the nature and effect of such release, or

that the consideration paid by this defendant to induce the said com-

plainant to execute the same, was at all inadequate to the just claims

and demands of the said complainant against this defendant, in respect

of the several dealings and transactions in the said bill mentioned, or

any of them ; and this defendant, denies, &c.

CXVIII. Plea of a will.

{For the title and commencement, see forms Wo. XCIIL, XCIV.
p. 152.) As to so much and such part of the said complainant's bill

as seeks [that a receiver may he forthwith appointed to receive the

rents and profits of the real estates, late of James Thompson, deceased,

in the said hill named, and now in the possession of this defendant^

and that this defendant may account with the said complainant for the

rents and profits thereof, and that this defendant may be restrained

by the order and injunction of this Honorable Court from felling, &c.

timber, &c. growing thereon, or which seeks to set aside the will of

the said J. Thompson, or which seeks any relief relative thereto
;

this defendant doth plead thereto, and for plea saith, that the said

James Thompson being before and at the time of making his will,

seised to him and his heirs, of and in divers manors, &c. in the

several counties of, &c., of the yearly value of $ 1,100 or there-

abouts, and being of sound mind, memory, and understanding, duly

made and published his last will and testament in writing, bearing

date the 10th of February, 1742, which was executed by him in

the presence of, and attested by, John Overstow, John Hailes, and

Richard Stacy, and thereby gave, &c. {setting forth the will under

which the defendant had an estate for life, in the testators real estate,
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with, remainder to the defendant's sons in tail male, and that the tes- CH. VII.

taior appointed the defendant executor of his said will) ; and the said

James Thompson being so seised or entitled as aforesaid, died on the

28th of May last, without having altered or revoked his said will

;

and this defendant, soon after the death of the said testator, entered

on the said real estates devised to him in manner aforesaid, and has

ever since been in the enjoyment or receipt of the rents and profits

thereof. Therefore, &c. {Conclude as in form No. XGV. p. 152.)

CXIX. Circumstances bringing a case within the protection of a statute,

namely, the statute of limitation, (a)

{For the title and commencement, see forms No. XCIIL, XGIV.
p. 152.) As to so much of the said bill as seeks an account and dis-

covery of the estate and effects of H. C. Esq., deceased, this defend-

ant's testator, or that seeks a satisfaction for, or in respect of any

money received by the said H. C, for or on account of I. G., in the

said bill named, or for or on account of the said complainant ; or that

seeks a discovery of how many hogsheads of tobacco or rice, or any
other commodities pretended to have been consigned to the said H. C,
or that seeks a satisfaction for the same ; or that seeks a discovery or

satisfaction for any of the money, goods, or effects, of the said I. G.,

come to the hands of this defendant, since the decease of the said H.

C. ; this defendant pleads thereto, and for plea saith, that the said I.

G., under whom this defendant claims, departed this life in or about

the year , and that the said H. C, this defendant's testator,

afterwards also departed this life, in the month of in the year

, and that the matters and effects pretended to have been

received by the said H. G., or by this defendant, and the goods and

commodities pretended to have been consigned (if any sums of

money, goods, or effects, were received by the said H. C., or by this

defendant, which this defendant doth not admit), were received by the

said H. C, or by this defendant, above six years before this defend-

ant was served with any process of this Honorable Court, to answer

the said bill, or any process whatsoever was sued against this defend-

ant to account for the same ; and that if the said complainant had any

cause of action or suit against this defendant, or against the said H.

C., for or concerning any of the said matters, which this defendant

doth not admit, that such cause of action or suit did not accrue or

arise within six years before the said bill was filed, or this defendant

served with process ; nor did this defendant, or his said testator, at

(a) Eq. Plead. § 749 - 769 a.
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CH. VII. any time within six years before the said bill was exhibited, or pro-

cess sued out against this defendant, promise or agree to come to any

account, or to make satisfaction, or to pay any sum or sums of money,

for or by reason of any of the said matters ; and that by a certain

Act of Parliament, made in the twenty-first year of the reign of King

James I., for the limitations of actions and suits at law, it was enacted,

&c. {state the act) ; and this defendant pleads the several matters

aforesaid in bar to so much of the complainant's said demand, as afore-

said, and prays the judgment of this Honorable Court thereon : and

this defendant for answer, &c.

That supposing the Plaintiff entitled to the Assistance of the

Court to assert a Right, the Defendant is equally/ entitled to

the Protection of the Court to defend his Possession.

CXX. Plea of purchase for a valuable consideration, without notice, (a)

{For the title and cotnmencement, see forms No. XGIII., XGIV.
p. 152.) As to so much of the said bill as seeks an account of what

is due and owing to the said complainant, in respect of the annuity

of $50 therein mentioned, and stated to be charged upon, and issuing

out of the hereditaments and premises therein and hereinafter men-

tioned, this defendant doth plead thereto, and for plea saith, that

A. B. previously to and on the day of , was, or pre-

tended to be seised in fee simple, and was in, or pretended to be in

the actual possession, of all those manors, in the said bill particu-

larly mentioned and described, free from all incumbrances whatso-

ever ; and this defendant, believing that the said A. B. was so seised

and entitled, and that the said hereditaments and premises were in

fact free from all incumbrances, on the day of ,

agreed with the said A. B. for the absolute purchase of the fee sim-

ple and inheritance thereof; whereupon certain indentures of lease

and release bearing date respectively on, &c., between the said

A. B. of the one part, and this defendant of the other part, were duly

made and executed ; and by the said indenture of release, the said

A. B., in consideration of the sum of $
,
paid to him by this

defendant, granted, bargained, sold, released, and confirmed unto

this defendant, all, &c. {set out the parcels verbatim from the deed),

to hold unto, and to the use of this defendant, his heirs and assigns,

forever ; and in the said indenture of release is contained a covenant

from the said A. B. with this defendant, that he the said A. B. was

(a) Eq. Plead. § 804-812.
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absolutely seised of the said hereditaments and premises, and that CH. VII.

the same and each of them and every part thereof were and was free

from all incumbrances ; as by the said indentures of lease and release

respectively, reference being thereunto had, will more fully appear

;

and this defendant doth aver, that the said sum of $ , the con-

sideration money in the said indenture of release mentioned, was

actually paid by this defendant to the said A. B., at the time the said

indenture of release bears date ; and this defendant doth also aver,

that at or before the respective times of the execution of the said

indentures of lease and release, by the said A. B. and this defendant,

and of the payment of the said purchase-money, he, this defendant,

had no notice whatsoever of the said annuity of $50, now claimed by

the said complainant, or of any other incumbrance whatsoever, that in

any wise affected the said hereditaments and premises, so purchased

by this defendant as aforesaid, or any of them or any part thereof;

and this defendant insists that he is a bona fide purchaser of the said

hereditaments and premises for a good and valuable consideration,

and without any notice of the said annuity claimed by the complain-

ant ; all which matters and things this defendant doth aver and plead

in bar to so much of the said complainant's bill as is hereinbefore

particularly mentioned ; and prays the judgment of this Honorable

Court, whether he should make any further answer to so much of

the said bill as is hereinbefore pleaded to ; and this defendant, not

waiving his said plea, but relying thereon, and for better supporting

the same, for answer saith, that he had not at any time before, or at

the time of purchasing the said hereditaments and premises, or since,

until the said complainant's bill was filed, any notice whatsoever,

either expressed or implied, of the said annuity of $ 50, claimed by

the said complainant, or that the same or any other incumbrance

whatsoever was charged upon or in any wise affected the said here-

ditaments and premises so purchased as aforesaid, or any of them, or

any part thereof; and this defendant denies, &c.

That the Bill is deficient to answer the Purposes of complete

Justice.

CXXI. Plea of want of proper parties, (a)

(For the title and commencement, see forms No. XGIIL, XGIV.

p. 152.) As to so much of the said complainant's bill as seeks an

account from this defendant, as executor and heir-at-law of H. E.

Esq., deceased, in the said bill named, this defendant's late brother,

(a) Eq. Plead. § 745.
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CH. VII. for what remains due and owing upon the bond in the said bill men-

tioned, bearing date the day of , in the year
,

and payment by this defendant as such executor and heir-at-law of

the said H. E., deceased as aforesaid, of what shall be found due on

taking such account ; this defendant doth plead thereto, and for plea

saith, that no part of the sum of $ 2,000, for securing the repayment

whereof the said bond was executed, was paid to, or received by the

said H. E., but that the whole was paid unto A. W., in the said bond

and in the said bill also named, and received by him for his sole use,

and that the said H. E. was only a surety for the said A. W., and

that the said complainant afterwards accepted a composition for what

he alleged to be due on the said bond, from the said A. W., without

the privity of the said H. E. in his lifetime, or this defendant since

the death of the said H. E., which took place on or about the

day of , as in the said bill mentioned, since which no demand

has been made on this defendant, for any money alleged to be due

on the said bond ; and that the said A. W. died several years ago,

seised of considerable real estates, and also possessed of a large per-

sonal estate ; and that his heir-at-law, or the devisee of his real estate,

and also the representative of his personal estate, ought to be, but are

not, made parties to the said bill. Therefore, &c. (Conclude as in

formNo.XOV. p.\b%)

PLEAS TO DISCOVERT ONLY.

That the Plaintiff's Case is not such as entitles a Court of

Hquity to assume Jurisdiction to compel a Discovery in his

favor, (a)

CXXII. Plea to the juriadiction, where a discovery is sought in aid of

another Court of competent jurisdiction.

(For the title and commencement, see forms No. XGIIL, XCIV. p.

152.) As to so much and such part of the said complainant's bill, filed

by him as rector of A., in the county of Y., as seeks a discovery from

this defendant as rector of B., in the same county, of all tithes both

great and small which have arisen and been received by this defendant

during the last six years, from the open field called D. in the hamlet

of F., within the said parish of B., in the said bill particularly men-

tioned and described ; this defendant doth plead thereto, and for plea

saith, that long before the said complainant's said bill was filed in this

Honorable Court, and on or about the day of , the said

(a) Eq. Plead. § 816-826.
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complainant commenced a suit, in the Exchequer Court of the Arch- CH. YII.

bishop of York, against this defendant, in respect of the said tithes,

and that such suit is still depending in the said Court, which, as this

defendant avers, is a Court of competent jurisdiction to afford the

discovery which the said complainant seeks by his said bill. There-

fore this defendant avers, and pleads the same to the said complain-

ant's bill, and prays the judgment of this Honorable Court, whether it

will hold plea upon, and enforce this defendant to answer the said

complainant's said bill for the cause aforesaid.

That the Plaintiff has no interest in the Subject, or no such in-

terest as entitles him to call on the Defendant for a Discovery.

That the Defendant has no interest in the Subject to entitle the

Plaintiff to institute a Suit against him, even for the Purpose

of Discovert/ only.

That the Situation of the Defendant renders it improper for a

Court of Equity to compel a Discovery.

CXXIII. Plea that the discovery will subject the defendant to pains and

penalties, (a)

(For the title and commencement, see forms No. XGIIL, XGIV. p.

152.) As to so much and such part of the said complainant's said

bill, as charges that F. B., the testator in the said bill named, was for

a year and upwards before the birth of I. B. (in the said bill also

named, and therein mentioned to have been the said complainant's

late husband), lawfully married to this defendant A. E., and had

issue by her, the said I. B. &c., in the said bill named; and as

charges, or alleges the said I. B. to have been the son of this defend-

ant A. E. ; and as seeks to compel this defendant to set forth and

discover whether she was ever, and when, lawfully married to the

said testator F. B., and on what day in particular, and in what month

and year, and where, and in whose presence such supposed marriage

was had and solemnized ; and whether this defendant had not issue

by the said testator F. B. ; this defendant doth plead thereto, and for

plea saith, that many years ago, and long before the time when the

said complainant's bill supposes the said F. B. the testator to have

been married to this defendant, and before he had been ever married

to any woman whomsoever, other than M. E. hereinafter named, that

is to say, in or about the month of Oct. 1708, the said testator F. B.,

did lawfully marry and take to wife M. E., spinster, who was, whilst

(a) Eq. Plead. § 824.

12
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C!H. VII. living, this defendant's lawful sister of the whole blood ; and that the

said F. B., and the said M. E., were lawfully married according to

the rites and ceremonies of the Church of England; and that the

said F. B. and the said M. E. lived, and cohabited together as man
and wife, and were so esteemed from their said time of intermarriage,

until the said M.'s death, which happened in or about the month of

March, 1711 ; and the said testator F. B. had issue by the said M.
his wife, two sons and one daughter, all born in lawful wedlock, who
all died in the lifetime of the said M., their mother, this defendant's

said sister ; and therefore this defendant is advised and insists, that

supposing the said F. B. had a long time after the death of the said

M., his wife, intermarried with this defendant, such marriage (if any

such had ever been had), was, and would have been incestuous,

and such an offence in this defendant, as might at any time after the

said marriage have subjected, and might now subject her, this defend-

ant, to ecclesiastical censure, and to corporal pains and penalties,

to be inflicted by and in the Spiritual Court, and to do a public pen-

ance for such crime ; and that this defendant's answer to the said

complainant's bill, in case she should thereby admit herself to have

been married to the said F. B. after the death of the said M. his wife,

this defendant's said sister, might be received and read in evidence

against her, this defendant in the Ecclesiastical Court, in any suit or

prosecution to be there commenced against her, this defendant, for

such offence and incestuous marriage. Wherefore * this defendant

doth plead the several matters aforesaid, in bar to such discovery as

aforesaid as is sought by the said bill, and humbly prays the judg-

ment of this Honorable Court, whether she is bound to make any

further or other answer thereto.

CXXIV. Plea that the discovery sought by the bill would betray the confi-

dence reposed in the defendant as an attorney, (a)

(For the title and commencement, see forms No. XGIIL, XGIV. p.

152.) As to so much and such part of the said bill as seeks a discov-

ery from this defendant of the title of W. W. Esq., another defendant

in the said bill named, to all or any of the manors, messuages, lands,

tenements, or hereditaments, late of C. W. Esq. his late grandfather,

deceased, in the said bill also named ; this defendant doth plead

thereto, and for plea saith, that he this defendant is duly admitted and

sworn an attorney of the Court of Great Sessions for the several coun-

ties of Denbigh, Flint, and Montgomery, in Wales, and also a solic-

itor of this Honorable Court, and has for several years past practised,

and now practises, as such ; and this defendant was employed by C.

(o) Eq. Plead. ^ 825.
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W. Esq., deceased, the late father of the said other defendant, W. W., CH. vn.

in the lifetime of the said C. W., and since his decease hath also been

employed in that capacity by the said other defendant, J. W., the

mother and guardian of the said W. W., during his minority ; and by

the said W. W., since he attained his age of twenty-one years ; and

in that capacity only, or by means of such employment only, hath

had the inspection and perusal of any of the title deeds of and belong-

ing to the said estate, or any part or parts thereof, for the use and

service of his said clients, and therefore ought not, as this defendant

is advised, to be compelled to discover the same. Wherefore, &c.

(As in the lastform from the asterisk.)

PLEAS TO BILLS NOT ORIGINAL, (a)

CXXV. Plea to a bUl of revivor. (6)

{For the title and commencement, see forms No. XGIIL, XGIV.
p. 152.) That the said complainant is not, as stated in the said bill

of revivor, the personal representative of A. B. deceased, the testator

therein named, and as such entitled to revive the said suit in the said

bill of revivor mentioned, against this defendant ; but the said com-

plainant is the administrator only of C. D., late of, &c. deceased,

vrho died intestate on the day of last, and was the

sole executor of the said A. B. ; and that letters of administration of

the personal estate and effects of the said A. B., unadministered by

the said C. D. in his lifetime, have, since the death of the said C. D.,

been duly granted by the prerogative Court of the Archbishop of

Canterbury, to E. F. of, &c., who thereby became, and now is, the

legal personal representative of the said A. B^ "Wherefore, &c.

(Conclude as in form No. XOV. p. 152.)

CXXVI. Plea to a supplemental bill, (c)

(For the title and commencement, see forms No. XGIIL, XGIV.

p. 152.) That the several matters and things in the said complain-

ant's present bill stated and set forth by way of supplement, arose,

and were well known to the said complainant, before and at the time

the said complainant filed his original bill in this cause ; and that

such said several matters and things can now be introduced, and

ought so to be, if necessary, by amending the said original bill.

Wherefore, &c. (As in form No. XGV. p. 152.)

(a) Eq. Plead. § 826-836. (J) Ibid. § 829. (c) Ibid. § 827.
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CHAPTER VIII.

DISCLAIMERS, (a)

A Disclaimer. (6)

CH. VIII. CXXVn. The disclaimer of A. B., the defendant, to the bill of com-

plaint of C. D., complainant.

This defendant, saving, &c. [_here follow ike words of course which

precede an answer^ saith, that he doth not know, that he, this de-

fendant, to his knowledge and belief, ever had, nor did he claim, or

pretend to have, nor doth he now claim, any right, title, or interest of,

in, or to the estates and premises situate, &c. in the said complainant's

bill mentioned, and every part thereof. \_Here follow the words of

course which conclude an answer.^

THE ANSWER AND DISCLAIMER OP, &C.

CXXVIII. Answer and disclaimer.

(For the title and commencement, seeform CXXVII.p. 180.) Saith

that he, this defendant, on behalf of E. F., one of the other defend-

ants, in the said bill named, did, about fifteen years ago, contract

and agree with G. H., for the purchase of the messuage or tenement,

&c. now in question, and in possession of L. M., in the said bill also

named, and another defendant thereto, which said messuage, &c. at

that time was, and for above years before, had been in the

possession of the said G. H. and I. K. in the said bill also named, or

one of them, and for the purchase whereof this defendant, on behalf

of the said defendant E. F., agreed to give and accordingly did give

pay to the said G. H. the sum of $ , which was the full and

real value thereof; and in consideration thereof, the said G. H.

and N. his wife, by deed indented, and by fine with proclamations

by them levied, in his said Majesty's Court of Common Pleas at

Westminster, in term, which was in the year of the

(o) Eq. Plead. Chap. XVII. (b) Ibid." § 844.
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reign of, &c. duly conveyed the said messuage, &c. to the said E. F., CH. VIII.

who thereupon, and under and by virtue of such conveyance, as this

defendant has heard and believes, entered on, and became seised of

the said messuage, &c., and continued so seised thereof, without any

entry or claim made by the said complainant, or any other person or

persons, until in the year , when the said E. F. as this

defendant hath heard and believes, by good and sufficient convey-

ances in the law, and in consideration of the sum of £ , hond Jide

paid, sold, and conveyed the said messuage, &c., to the said defend-

ant L. M. and his heirs, who thereupon entered thereon, and was

and yet is seised and possessed of the same : and this defendant

fiirther answering saith, he does not know nor can he set forth as to

his belief or otherwise, whether E. S. in the said bill named, was ever

seised of the said premises, or any part thereof: and this defendant

further answering saith, he has been advised and believes that the said

G. H. and N. his wife, had good right and title to sell and convey the

said premises so purchased by this defendant, on behalf of the said E. F.

as aforesaid.: and this defendant further answering saith, he denies

that he ever had any notice of any right or title, the said complainant

or any other person, save as aforesaid, had or might or could claim, of,

in, or to the said messuage, &c. or any part thereof : and this defend-

ant saith, that he never had or claimed, or pretended to have, nor has

he now, nor does he claim, or pretend to have, any right, title, or

interest, of, in, or to the said premises, or any part thereof ; and this

defendant disclaims all right and title, of, in, or to the same, and every

part thereof. ( Conclude as before.)
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CHAPTER IX.

ANSWERS, (a)

CH. IX. Forms of the Commencements and Conclusions of Answers.

CXXIX. The title of a defence by answer to a bill in equity.

The answer of the defendant, [or one of the defendants,^

or, the joint and several answers of , the defendants, [or two

of the defendants,] to the bill of complaint of , complainants.

CXXX. Where there is only one defendant to an original bill in chancery.

The answer of A. B. defendant to the bill of complaint of C. D.

complainant.

CXXXI. Where the attorney-general is a defendant.

The answer of J. S. C, attorney-general of the State of

one of the defendants to the bill of complaint of E. C. and R. his

wife (late R. A., spinster) complainants.

CXXXII. Where a defendant is an infant.

The answer of A. R. an infant under the age of twenty-one years

by her guardian, one of the defendants to the bill of com-

plaint of J. C. and T. R., J. F. and J. L. complainants.

CXXXin. Where one of several defendants puts in her answer to an origi-

nal and amended bill.

The answer of S. B. widow, one of the defendants to the [original

and] amended bill of complaint of N. P. complainant.

.(a) Eq. Plead. Chap. XVIII.
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CXXXIV. Where two of several defendants put in their answer to an origi- CH. IX.

nal bill.

The joint and several answer of J. L. and T. E. two of the defend-

ants to the bill of complaint of A. B. and C. D. complainants.

CXXXV. Where several defendants join, and the christian names of some

of them are misstated in the bill.

The joint and several answer of L. M., R. P. in the bill called

E. P., J. K., in the bill called R. E., and E. T. defendants to the bill

of complaint of E. M. complainant.

CXXXVI. Where exceptions have been taken to a former answer and the

bill has also been amended.

The further answer of S. J., one of the defendants to the original

bill, and her answer to the amended bill of complaint of S. T. and

E. D. complainants.

CXXXVn. Where the plaintiff has died before some of the defendants

have answered, and the bill has been subsequently amended.

The joint and several answer of A. B., C. D., and E. F., three of

the defendants to the original and amended bill of complaint of

N. P. deceased, and also their answer to the bill of revivor and

amended bill of A. P. complainant.

CXXXVIII. Where adult and infant defendants join in answering.

The joint and several answer of J. B. and M. his wife, H. F.,

E. F., W. F., J. P., and T. P., and of W. P. and J. P. infants under

the age of twenty-one years by their guardian, nine of the

defendants to the bill of complaint of T. G. complainant.

CXXXIX. Where a supplemental answer is requisite.

The supplemental answer of W. P. T., J. S., and E. U., three of

the defendants to the bill of complaint of the Eev. F. W. B. and

C. E. complainants.
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CH. IX. THE COMMENCEMENT.

CXL. Introduction of words of course preceding an answer by one defendant.

This defendant now and at all times hereafter saving and reserving

unto himself all benefit and advantage of exception which can or

may be had or taken to the many errors, -uncertainties, and other

imperfections in the said complainant's said bill of complaint 'con-

tained, for answer thereunto, or unto so much and such parts thereof

as this defendant is advised is or are material or necessary for him to

make answer unto, this defendant answering saith, &c. \_The

defendant must answer according to his knowledge, retnemhrance,

information, and belief
J\

Another Form of Commencement.

This defendant reserving to himself all right of exception to the

said bill of complaint, for answer thereto saith, &c.

CXLI. Introduction or words of course preceding the joint and several

answer of several defendants.

These defendants now and at all times hereafter saving and reserv-

ing to themselves and each of them all benefit, &c. [^proceed as in

form No. CXL., supra, as far as the word " as " and proceed thus ;]

as these defendants are advised is or are material or necessary for

them or any of them to make answer unto, they these defendants

severally answering say, &c.

Or thus :

These defendants reserving to themselves all right of exception to

the said bill of complaint, for answer thereto say, &c.

COMMON FOEMS USED IN FRAMING ANSWERS.

CXLII. Where a defendant admits a statement.

And this defendant further answering, saith he hath been informed

and believes it to be true, that, &c. Or, this defendant admits

that, &c.



ANSWERS. 185

CXLIII. Where a defendant admits a statement of a written instrument. OH. IX.

And this defendant further saith he hath been informed and be-

lieves it to be true that, &c. ; but this defendant for greater certainty

therein craves leave to refer to the said when the same shall

be produced.

CXLIV. Where a defendant believes a statement may be true, but quali-

fies his admission of it, not knowing the same of his own knowledge.

And this defendant further answering, saith he believes it to be true

that at the time of his said testator's making his said will, and at the

time of his death, the said testator's sister Jane, the wife of

in the said will named, had such children as therein in that behalf

named, but this defendant does not know the same of his own knowl-

edge, nor can this defendant state as to his belief or otherwise

whether she had or not any other children or child at such times, or

either of them.

Or thus

:

And this defendant further saith he has never heard or been in-

formed save by the said complainant's said bill, whether, <fec. ; but this

defendant believes that, &c. as in the said bill is alleged.

CXLV. Where a defendant sets forth a deed, and alleges the payment by

him of a sum of money.

And this defendant saith that by a certain deed-poll, or instrument

in writing under the hands and seals of, &c. and bearing date, &c.

the said did in consideration of the sum of $ to them

paid by this defendant, the receipt, &c., and which said sum was in

fact so paid, remise, release, &c. As by such deed or instrument,

to which this defendant craves leave to refer when the same shall be

produced, will appear.

CXLVI. Where a defendant is entirely ignorant with regard to the state-

ment in the bill.

And this defendant further answering, saith he knows not, and has

not been informed save by the said complainant's said bill, and can-

not set forth, as to his belief or otherwise, whether the said complain-

ant has or not applied for or procured letters of administration of
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the goods, chattels, rights, and credits of the said A. B. to be granted

to her by and out of the proper or any or what Court, nor whether,

&c.

Or thus :

And this defendant further answering, saith it may be true for any-

thing this defendant knows to the contrary, that, &o. but this defend-

ant is an utter stranger to all and every such matters, and cannot

form any belief cbncerning the same.

CXLVII. Where one of two defendants of his own knowledge knows the

statement in the bill to be true, and the other defendant does not know

the same, but believes the answer of his co-defendant.

And this defendant M. M. further severally answering saith, and

this defendant E. R. believes it to be true, that the said testator was

not, &c.

CXLVm. Where two defendants admit the happening of an event, but

cannot state when it happened.

And these defendants severally admit, &c. but when in particular

these defendants or either of them to the knowledge or belief of the

other of them do not know, and cannot set forth as to their informa-

tion and belief or otherwise.

CXLIX. Where several defendants join, and are all ignorant of the allega-

tions in the bill.

And these defendants further severally say that they or any or

either of them to the knowledge or belief of the others or other of

them do not know, and have never been informed save by the said

complainant's bill, and cannot set forth as to their belief or other-

wise whether, &c.

CL. Where one of two defendants denies the allegation in the bill, and the

other defendant believes such denial to be true.

And this defendant M. M. further severally answering, saith she

denies, and this defendant E. E. believes such denial to be true, that

the said J. S. M. was then incapable of understanding the said codi-

cil, but saith that he fully knew, &c.
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CLI. Where two defendants join in denying the allegations in the bill. CH. IX.

And these defendants further severally say that they these defend-

ants did not nor did either of them to the knowledge or belief of the

other of them, nor did the said J. and H. or several or any or either

of the members of the said firm to the knowledge or belief of these

defendants, a short time or at any time before, &c.

CLn. Where a schedule of deeds is required to be set forth.

And this defendant further saith he hath in the schedule to this

his answer annexed or under-written, and which he prays may be

taken as part thereof, set forth according to the best and utmost of

his knowledge, remembrance, information, and belief, a full, true,

and particular list or schedule of all deeds, &c., and this defendant

is ready and willing to produce and leave the same in the hands of

his clerk in Court for the usual purposes.

CLin. Where an account of rents, or moneys received, or paid, is required

to be set forth by several defendants.

And these defendants further severally answering say, they have in

the [first] schedule to this their answer annexed or under-written,

and which they pray may be taken as part thereof, set forth according

to the best and utmost of their several and respective knowledge,

remembrance, information, and belief, a full, true, and particular

account of all and every sum and sums of money, &c. [ Or, if an

account required as to real estates, thus : a full, true, and just rental

and particular of all and singular the real estates, &c.]

THE CONCLUSION.

CLIV. Concluding words of an answer.

And this defendant denies all and all manner of unlawful combi-

nation and confederacy wherewith he is by the said bill charged,

without this, that there is any other matter, cause, or thing in the

said complainant's said bill of complaint contained, material or neces-

sary for this defendant to make answer unto and not herein and

hereby well and sufliciently answered, confessed, traversed, and

avoided or denied, is true to the knowledge or belief of this defend-
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CH. IX. ant ; all which matters and things this defendant is ready and willing

to aver, maintain, and prove, as this Honorable Court shall direct, and

humbly prays to be hence dismissed with his reasonable costs and

charges in this behalf most wrongfully sustained.

FOKMS OF ANSWERS.

CLV. Usual answer of an attorney-general.

{For the title, see form No. GXXIX. p. 182.) This defendant

answering, saith that he is a stranger to the several matters and

things in the said complainant's said bill of complaint contained

;

And this defendant further saith that he claims such rights and

interests under, &c. [the will of R. S. deceased, in the said hill stated]

for and on behalf of the State of , as this Honorable Court

shall be of opinion that the said State is justly entitled to.

CLVI. Answer of the attorney-general, where the plaintiff was alleged to

be illegitimate.

{For the title, see form No. GXXIX. p. 182.) This defendant sav-

ing and reserving to himself on behalf of the State of , now

and at all times, &c., answering, saith that he is a stranger to all and

singular the matters and things-in the said complainant's bill of com-

plaint contained, and therefore leaves the said complainant to make

such proof thereof as he shall be able ; And this defendant further

answering, saith that he insists on behalf of the State on all such

right, title, and interest in the premises in the said bill of complaint

mentioned as the said State shall appear to have therein, and this

defendant humbly submits the same to the judgment, order, and direc-

tion of this Honorable Court, and also humbly prays that this Hon-

orable Court will take care of the State's right and interest in the

premises. And this defendant denies, &c. Without that, &c.

J. M.

CLVII. The answer of the attorney-general where a testator died without

leaving an heir-at-law.

{For the title, see form No. GXXIX. p. 182.) This defendant

now, &c. answering, saith it may be true for anything this defendant

knows to the contrary, that I. T. A. in the complainant's bill named,

was seised in fee simple of such real estates as therein mentioned,
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and that he died at or about the time in the said bill in that behalf CH. IX.

mentioned without leaving an heir-at-law, but whether the said

I. T. A. duly made and published such or any other last will and
testament as in the said bill mentioned, or whether if he so did, he

the said I. T. A. was of sound mind, memory, and understanding at

the time of making and publishing the same, or whether the same
was duly executed and attested, &c., or whether the said complain-

ant is so, or otherwise entitled to the said estates as in the said bill

in that behalf mentioned, this defendant being an entire stranger to

the several matters aforesaid cannot set forth, but leaves the said

complainant to such proof thereof as he shall be advised to produce ;

And this defendant on behalf of the State insists that if the said

I. T. A. died without leaving any heir-at-law and without duly exe-

cuting his will and testament in writing in such manner as by law is

required for devising real estates, in that case the State has become

entitled by escheat to all the estates of which the said I. T. A. died

seised. W. A.

CLVIII. Answer of the attorney-general insisting on a title by escheat in

the State, in case a testator died without leaving an heir-at-law, and

without having made a will valid to pass real estate.

{For the title, see form No. GXXIX. p. 182.) This defendant

saving, &c. answereth and saith that he is a stranger to all and sin-

gular the matters and things in the complainant's said bill of com-

plaint contained, and submitteth the same to the judgment of this

Honorable Court ; but insists on the State's behalf that in case it

shall appear that D. D., late of, &c. deceased, in the complainant's bill

named, died without leaving any person or persons a subject or sub-

jects of the State of , his heir or heirs at law, and without having

duly made and published his will and testament in the presence of

three credible witnesses, and with all the solemnities of law requisite

to devise or pass real estate at the time of his being of sound and

disposing mind, memory, and understanding, that then and in such

case the State is well entitled by escheat to all and singular the free-

hold messuages, lands, tenements, and hereditaments, of which the

said D. D. died seised or entitled in fee simple ; And therefore

this defendant prays that this Court will take care of such right

and interest, if any, as shall appear to be in the State. Without

that, &c.
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CH. IX.
_ CLIX, Answer to a bill, brought against an obligor in a bond, which alleged

that he obtained that instrument by fraud, and that it thereby became
lost to the obligee.

(For ike title and commencement, see forms CXXIX., OXL. pp. 182,

184.) He admits that the said complainant was at the time in the

said bill in that behalf mentioned, a single woman, and that she then,

by the means and under the circumstances, and in the manner here-

inafter mentioned, became acquainted with this defendant ; and this

defendant saith, that the said complainant was at the time he became

acquainted with her, and previously thereto, as this defendant has

been informed and believes, a viroman of very bad fame and charac-

ter, and had been and was an orange girl in the theatre, where

this defendant first met her, at the time in the said bill in that behalf

mentioned, and then became acquainted with the said complainant

by making such addresses to her as may be supposed to be, or are

usually made, to women of ill fame, character, and reputation ; and

as such a woman, and not otherwise, this defendant visited, associ-

ated, and corresponded with the said complainant ; and as this defend-

ant further answering, admits, he pretended, and professed, and in

various instances, and particularly on or about , when at her

lodgings in Court, by his attention to her during the malady

with which she was then afflicted, shewed great regard for the said

complainant as a woman of such character and reputation as aforesaid,

but not otherwise ; and this defendant saith, that he never intended,

and he believes the said complainant never imagined, that this de-

fendant purposed to marry her ; and this defendant further answering

saith, he denies, for the reasons and under the circumstances afore-

said, that he gained the affections of the said complainant, otherwise

than as the affections of women of ill fame and character are usually

gained ; or that he ever proposed to marry her ; or that the said com-

.
plainant therefore could ever in answer to any proposal from this

defendant, in any manner, at any time, at any place, in the presence of

any person or persons whatsoever, and under any circumstances, give,

or this defendant obtain such consent to marriage, as stated in the said

bill : and this defendant further answering saith, he admits that after

he first became acquainted with the said complainant, in manner and

under the circumstances aforesaid, but not^ after any such consent to

marriage as alleged in the said bill was, or for the reasons aforesaid

could have been obtained, this defendant continued from time to time

to visit and correspond with the said complainant ; but this defendant

denies that such intended marriage, as is mentioned in the said bill,

was ever in contemplation, or that therefore the solemnization thereof
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was, or could be from time to time, and from and to any times in CH. IX.

particular, on any account, or under any pretences, postponed by this

defendant, although he admits, that he constantly professed the great-

est love for the said complainant, as a woman of such character and

reputation as aforesaid, but not otherwise ; and this defendant saith,

that during his acquaintance with the said complainant, she talked of

some bond which she was desirous this defendant should give her

;

and this defendant further answering saith, he denies that he did, in

order to evince his undiminished affection for the said complainant,

and generosity towards her, otherwise than as aforesaid, and as

hereinafter mentioned, or for any other reason, or without any

intent, save as hereinafter mentioned, freely and voluntarily duly

execute and give to the said complainant such bond, of such date,

and together with the condition thereof, to such purport or eflPect as

in the said bill in that behalf mentioned, or any other bond of such,

or the like date, purport, or effect ; and this defendant saith, that at

or about the time in the said bill in that behalf mentioned, this de-

fendant did, as he admits, execute a bond to the said complainant

;

and which said bond was brought to this defendant ready drawn and

prepared, and this defendant does not now remember, and is unable

to set forth as to his belief or otherwise, whether the same was or

not to the purport and eifect in the said bill mentioned and set forth,

save that this defendant believes that it was or might have been a

bond in the penalty of $ 500, or some such sum, with a condition to

be void on a marriage between this defendant and the said complain-

ant within twelve months, or to that effect ; but this defendant, when

he executed the said bond, apprehended and believed that the same

was not, nor would be of any force or validity against him ; and this

defendant further answering saith, he does not know, and cannot set

forth as to his belief or otherwise, whether the said complainant for

any time rested satisfied with the alleged assurances of this defend-

ant of his continued affection towards her : but this defendant ad-

mits, that at or about the time in the said bill in that behalf men-

tioned, being two months after the execution of the said bond, under

the circumstances aforesaid, by this defendant, this defendant was in

company with the said complainant, but this defendant denies that

he did then, or at any other time, request the said complainant to

bring and give him the said bond for his perusal, or for any other

purpose whatsoever, or that the said complainant did accordingly

deliver the said bond to this defendant, in order that he might read

it, and return the same immediately afterwards to the said complain-

ant ; but the said bond was then given to this defendant by the said

complainant, with the view, intent, and design, hereinafter mentioned

and not otherwise ; and this defendant saith, that a dispute having
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^S- ^^- arisen between him and the said complainant on such occasion as

last hereinbefore mentioned, the said complainant voluntarily, and of

her own accord, and with some marks of resentment, gave up and

delivered the said bond to this defendant, telMng him at the same

time, that she had a gentleman that would, do, better for hei-, or to

that eifect ; and this defendant further answering saith, he admits

that when he had in manner hereinbefore mentioned, but not as stated

in the said bill, obtained possession of the said bond, he retained,

kept, and carried away the same ; but he denies, for the reasons and

under the circumstances aforesaid, that he did so, or can be consid-

ered to have done so, against the express desire and consent of the

said complainant, as is untruly alleged in the said bill
;' and this

defendant saith that he afterwards and before any inquiry was made

by or on the behalf of the said complainant for the said bond, and on

or about , burned and destroyed the same, apprehending and

believing, for the reasons and under the circumstances aforesaid, he

might justly do so: and this defendant further answering saith, he

denies that he visited or saw the said complainant on the following

day, or that she then, or at any time afterwards, remonstrated with

the said defendant, or complained of his conduct and behavior in

respect of the said bond, or that the said complainant until she filed

her said bill, which was a year afterwards or thereabouts, or in any

other manner than by her said bill, insisted on this defendant return-

ing the said bond to her, or made any complaint or demand to this

defendant respecting the said bond, or that anything passed between

the said complainant and this defendant relative to such transaction

as aforesaid, save as hereinbefore mentioned : and this defendant

further answering saith, he denies that he ever promised or agreed

to return the said bond to the said complainant, or that he afterwards

alleged, although he admits such to be the fact, that he had destroyed

it ; and this defendant also denies that he ever directed the said com-

plainant to get a new bond prepared, and appointed the time and

place for the execution thereof, or that any other offer was made, or

directions given by this defendant to the said complainant on account

of this defendant's detention of the said bond : and this defendant

further answering saith, he does not know, and cannot set forth as to

his belief or otherwise, whether the said complainant applied to the

person who drew the former bond, or to any other person, to prepare

a new one ; but if any such application were made by the said com-

plainant, this defendant denies that it was in consequence of any

direction or request of this defendant, or under any other circum-

stances than as hereinbefore particularly mentioned ; and this defend-

ant further answering saith, he is unable to set forth as to his belief

or otherwise, whether the person to whom the said complainant in
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her said bill alleges that she made such application, and for such pur- CH. IX.

pose as therein mentioned, did or not accidentally find the very draft

or copy of the former bond and condition, or whether he caused, or

whether in fact a like deed or instrument of the same tenor and effect

was or not duly prepared therefrom : and this defendant further

answering, saith, he denies that he frequently or ever promised to

redeliver to the said complainant, the said bond so executed by him

as hereinbefore mentioned, or to give and legally execute to the said

complainant a bond of the like tenor and effect as the former bond so

destroyed as aforesaid, or that he, this defendant, made any such or

the like promises to the said complainant, to such or the like effect

as in the said bill mentioned ; and this defendant further answering

saith, he denies that the said first-mentioned bond was duly prepared

by his direction ; and when and by whom, and from what instruc-

tions the same was so prepared, this defendant, save as aforesaid, is

unable to set forth as to his belief or otherwise : and this defendant

further answering saith, he admits that the said first-mentioned bond

was duly executed by him in the presence of G. H., in the said bill

named ; but this defendant denies that the said bond, with the condi-

tion thereof, previously to its execution, was read over and explained

to this defendant by the said G. H., or any other person whatsoever,

or that he, this defendant, was before, and at the time of executing

the same, perfectly, or save as aforesaid, in any manner acquainted

therewith, and aware of the nature and effect thereof; and this defend-

ant saith, that the said first-mentioned borid, so destroyed as afore-

said, was voluntarily delivered up to him by the said complainant, at

the time and under the circumstances hereinbefore particularly men-

tioned ; and he therefore insists, that he ought not to be compelled

to give, or execute any other bond to the said complainant. ( Con-

clude as in form No. GLIV. p. 187.)

CLX. Answer of trustees and executors to a bill for an account of the

testator's real and personal estate.

{^For the title and commencement, see forms No. OXXIX., OXL. pp.

182, 184.) Severally answering say, they admit that A. B., late of

, deceased, the testator in the said bill named, duly made and ,

,

published his last will and testament, in writing, bearing date on or of the will

about the day of , of the purport and effect in the said j^j,

bill set forth ; but these defendants, as to the date and contents of

such will, severally refer thereto, and to the probate copy thereof

respectively, when produced ; and these defendants also admit, that

the said testator was, at the time of making his said will, of sound

mind, memory, and understanding, and that such will was executed

13
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^^- ^^- and attested in the manner by law required for devising real estates ;

and his and these defendants also admit that the said , testator, departed

.
. this life on or about , as is mentioned in the said bill, without

Admission '

that the havmg revoked, or m any wise altered his said will ; and these defend-

the'time'of
^"'^ ^^^° admit, that the said testator was at the time of making his

™.^]'i"g his said will, and also at the time of his death, seised or entitled in fee

the time of simple of or to the several freehold and copyhold estates mentioned

was seised
'" '''^ ^^^^ '''''' ^""^ °^ '^"^ '"^ Other real estates of considerable yearly

of real es- value in the whole, and that the said testator duly surrendered such

was also at of his real estates as were copyhold, to the uses of his will ; and that

the time of
jjg y^^^ ^jg^ ^^ jj^g (.jjjjg ^f jjj^ death, possessed of, or entitled to, ner-

his death _' ^ '
_

_

'
_

possessed of sonal estates and effects of such kinds as are mentioned in the said

able person- '''1') '^ a considerable amount or value in the whole, and much more
al estate, tij^n sufficient to satisfy all his debts, legacies, and funeral expenses ;

which was '
. . i ,

more than and these defendants respectively answering say, they admit that

for pay-' since the death of the said testator, these defendants respectively, as

ment of his executors of the said testator's said will, have duly proved tlie same in

legacies. the proper Ecclesiastical Court, and taken upon themselves the execu-

Proof of tion thereof, and under and by virtue of such probate, possessed so

possession much of the personal estate of the said , testator, and of the

f d'^^t''^"
produce thereof, as they have respectively been able; and they have

executors, also, as the trustees named in the said will of the said testator, by

tor's per- which the residue of his freehold and copyhold estates were devised

sonal estate, j-q them, as therein and in the said bill in that behalf particularly

of the testa- mentioned, entered into possession of such of the real estates, late of

tor's real tijg g^id testator, as were not specifically devised by his said will, and
estates, and

'

„ / -, ^ , „
title deeds, have been in the receipt of the rents and profits thereof, ever since

fe'ndants'^as
^^'^ ^^''^ testator's death ; and these defendants, as such trustees as

devisees in aforesaid, have also possessed such of the title deeds and writings,

relating to the said real estates, as they have been able, and tlie same

are now in their custody or power, and ready to be produced as this

Honorable Court shall direct : and these defendants further severally

answering say, they believe that C. D., in tlie said bill named, and

another defendant thereto, is heir-at-law of the said testator ; and

these defendants also believe, that the said complainants respectively

are the only children of E. F. in the said will and the said bill also

named, who were living at the death of the said testator, and that the

_ , said complainants are all infants under the age of twenty-one years :

to the 1st and these defendants further severally answering say, they have in the

annexed* to fii""' schedule to this their answer annexed (which, together with the

the answer, g^id several other schedules thereto, these defendants humbly pray

rental of may be taken as part of this their answer), set forth a full, true, and

tor's're'al' J"''*'
I't^^tal and particular, to the best of their respective knowledge,

estates. information, and belief, of all the real estates, as well freehold as copy-
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hold, whereof or whereto the said testator was seised, or interested in CH. IX.

at the respective times of making his said will, and of his death, which

are not specifically devised by his said will ; and these defendants

have in such account or rental distinguished, to the best of their

respective knowledge, information, and belief, such of the said estates

as are freehold, from such of the said estates as are copyhold, and

where the same, and every part thereof, are and is situated, and the

yearly value thereof, and of each particular part thereof, and in whose

tenure and occupation the same, and every part thereof, now are or

is, and from time to time, since the death of the said testator have,

and hath been, and under what yearly and other rents, or rent : and Reference
> ' '

to the 2d
these defendants further severally answering, say, they have in the schedule,

second schedule hereto annexed, set forth a full, true, and particular oJuntoftha

account, according to the best and utmost of their respective knowl- rents.

edge, remembrance, and belief, of all and every sums and sum of

money, which have been received by these defendants, or either of

them, or any other person or persons, by their, or either of their

order, or for their, or either of their use, for and in respect of the rents

and profits of the said testator's real estates, not specifically devised,

and every part thereof, which have become due since the death of the

said testator, and when, and by whom, and for whose use, and from

whom, and for what rents or rent, and of what parts or part of the

said real estates, and when, all and every such sums and sum have „ „
Reference

and hath been respectively received : and these defendants further to the 3d

severally answering say, they have in the third schedule to this their fo^^n^ac-

answer annexed, set forth a full, true, and particular inventory and count of the

account, according to the best of their respective knowledge, remem- personal

brance, and belief, of all and singular the personal estate and effects,
estate.

goods, chattels, and credits of the said testator, at the time of his

death ; and these defendants have in such schedule distinguished, to

the best of their knowledge, information, and belief, all such partic-

ulars of the said testator's personal estate and effects, as have been

possessed or received by these defendants respectively, or by any other

persons or person by their, or either of their order, or for their or

either of their use, and the quantities, qualities, and values of such

particulars, and which of such particulars have been sold and disposed

of, and when, and where, and by and to whom, and for how much,

and in what manner the same have been so sold : and these defend-

ants further severally answering, say, that to the best of the knowl-

edge, remembrance, and belief of these defendants respectively, no

part of the said personal estate and effects of or belonging to the said

testator at the time of his death, hath at any time been possessed, got

in, or received by, or come to the hands of these defendants, or either

of them, or any other persons or person, by their or either of their
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^^- ^^- order, or for their or either of their use, other than such particulars

as are in the said third schedule mentioned to have been possessed or

received by these defendants respectively ; nor can these defendants,

or any or either of them, as to their knowledge, remembrance, infor-

mation, and belief respectively, set forth any further, or more partic-

ular account, than is contained in the said third schedule hereto, of or

concerning all or any of the personal estate and effects belonging to

to the Sh"^
the said testator at the time of his death : and these defendants fur-

schedule, ther severally answering say, they have, in the fourth schedule hereto

count of in- annexed, set forth, according to the best of their knowledge, remem-
terest re- brance, and belief respectively, a full, true, and particular account of

since the all and every sum and sums of money, which have or hath become

death. ^^^ since the death of the said testator, for and in respect of the inter-

est, dividends, and yearly produce of the personal estate and effects

belonging to him, the said testator, at the time of his death, or of the

produce thereof, and when, and from whom, and for what principal

sums and securities, the same respectively became due : and these

defendants have in such fourth schedule, distinguished all and every

such sums of money, as have been received by, or by the order, or for

the use of these defendants, or any or either of them, for or in respect

of the interest and dividends of such personal estate, or of the prod-

uce thereof, or of any part thereof, and from whom, and for the

interest and dividends of what principal sum, and on what security

and when due, all and each of such sums have been respectively

Reference received : and these defendants further severally answering say, they

schedule have in the fifth schedule to this their answer annexed, set forth a full

for an ac- ^-^^ particular account of the debts which were due and owina; from
count of the . „ .

testator's the said testator at the time of his death, and to whom, and for what,

cfes'^and^^"
and of the securities on which the same were respectively due, so far

funeral, and as the Same have come to the knowledge of these defendants respcc-

expenses. tively ; and also an account of the legacies which were given by the

will of the said testator, and to whom the same were bequeathed ;

and these defendants have in the said fifth schedule, distinguished

such of the debts due from the said testator at the time of his death,

and such of the legacies given by his said will, as have been paid and

discharged by these defendants, or any or either of them : and have

set forth all and every the sum and sums of money which have been

paid for, or on account of, or in, or towards the discharge of such

debts and legacies, and to whom, and when, and for what, and by

whom, the same have been respectively so paid : and these defendants

have also in the said fifth schedule, set forth an account of all the

sums of money which have been paid by these defendants, or any or

either of them, for or in respect of the funeral expenses of the said

testator, and the charges of proving his said will, and of carrying the
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same into execution, and when, and to whom, and for what all and CH. IX.

every such sum and sums of money have, and hath been so paid ; Admission
,

and these defendants further severally answering say, they admit that ^PP''°''"

,

... •' a J ^ J tions, and
such applications have been made to them on behalf of the said com- submission

plainants, as mentioned in the said bill ; but these defendants are the dl"ec-^'

advised, that they could not by reason of the minority of the said com- ''°" ^.""^ '"

T , P -I 1 . , ,
demnity or

plainants safely comply with such requests, without the direction and the Court.

indemnity of this Honorable Court ; and these defendants severally

say, they now are and always have been, ready and willing to account

for all the personal estate and effects of the said testator, and the

produce, and interest thereof, and for the rents and profits of his real

estates not specifically devised, which have been possessed or received

by them respectively, or any person or persons by their, or any or

either of their order, or for their, or any or either of their use, these

defendants having all just allowances made to them in taking such ac-

counts ; and the said testator having thought proper, by his said will,

to give unto each of these defendants a legacy of $ 50, these defend-

ants humbly hope, that in taking such accounts, they respectively shall

be allowed to retain such their legacies : and these defendants further

severally say, they are willing to pay, assign, transfer, and dispose of

the clear surplus or residue of the said testator's personal estate, and

the rents and profits of his said real estates, not specifically devised,

which have been received by them, or any or either of them, since the

death of the said testator, under the sanction and indemnity of this

Honorable Court, in such manner as it may direct. ( Conclude as in

form No. GLIV. p. 187.)

CLXI. An answer insisting on the same benefit of the statute of frauds, as

if it had been pleaded by the defendant, (a)

{For the title and commencement, see forms No. OXXIX., CXL.

pp. 182, 184.) That by a certain act of parliament, made and passed

in the twenty-ninth year of the reign of his late Majesty King Charles

the Second, for the prevention of frauds and perjuries, and commonly

called the Statute of Frauds, all contracts and agreements in relation

to lands, except as therein is excepted, are required to be reduced

into writing, and signed by the party or parties to be bound thereby ;

and that the said agreement in the said bill mentioned, and therein

alleged to have been made and entered into by this defendant and the

said complainant, was not reduced into writing and executed pursuant

to the said statute, and therefore this defendant insists, that the same

{a) Eq. Plead. § 761 - 768.
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^^' ^^' is void as against this defendant ; and that he cannot be aflFected there*

by ; and this defendant claims the same benefit, as if he had pleaded

the same statute in this cause ; and this defendant, for the reasons,

and under the circumstances aforesaid, is advised and insists, that the

said complainant is not entitled to any relief against this defendant,

touching the matters complained of in the said bill. ( Conclude as in

form No. GLlV.p. 187.)

Saith that CLXII. Answer of one of three trustees for sale, defendants to a bill by a

^6 and his purchaser seeking to set aside the contract, the defendant insisting that

ants, being although the incumbrances on the estate are numerous, and that a recov-

duly consti- ery which had been previously suffered was in dispute in another suit,

trustees for y^' ^^^^ "^^ defendants are able to procure a good conveyance to be exe-

sale, a trea- cuted to the plaintiff, and that he ought to be compelled to complete his
ty was en- , ,

tered into
contract.

and an
agreement (^Answer of defendant 0. V. — For the form of title and commence-

forsaleof ment, see OXXIX., OXL. pp. 182, 184.) Saith that defendant, lo-

tates'tVthe
^^^^'^^ ^'"^ ^- ^- ^- ^"*^ ^- ^- ^- ^^'^ ^^'^ °'^*^'" defendants to the said

plaintiff; bill, having been, as they were advised, duly constituted and appointed

And that trustees for the sale of the hereditaments and premises in the said bill
the same

.

was re- mentioned, and believing that they had a good right and authority to

wri'tlng'and
^^'^ '•^^ same, and that they could execute or procure to be executed,

signed, and a good and sufficient conveyance thereof in fee simple to a purchaser,

effect stated and being desirous therefore of executing their said trust, a treaty was
m the bill, accordingly in or about the month of July, 1821, entered into between
Saith that . . .

such agree- defendant's said co-trustees, or one of them, and the said plaintiff, and

Snt'trwrn ^" agreement was afterwards concluded between them for the sale of

for his sig- the said hereditaments and premises to the said plaintiff at or for the

which he price or sum in the said bill mentioned ; and the said agreement was
*.°°°''?'"Sly thereupon reduced into writing, and, defendant admits, signed by the

Saith that said M. A. T., S. T. S., and the said plaintiff, and was, as defendant

Dersonallv
Relieves, in the words and figures or to the purport and effect in the

act in the said bill mentioned, as far as the same is therein set forth ; nevertheless,

defendant, for his greater certainty craves leave to refer to the same,
Saith that ,,,,.„ '

he is una- when produced to this Court

;

whether'the
Saith that the said agreement so signed was sent to defendant for

plaintiff his approbation and signature, and defendant did accordingly approve

ious to pur- of and sign the same, subject only to a few marginal notes thereon, by
chase a ^g^y gf qualification, on certain collateral points, as to costs, and the
residence, j i

_

i ' '

or whether extent of the covenants to be entered into on the part of defendant and

the'^state-"" '^'^ co-trustees, as by the said agreement when produced, and to which
ments al- defendant for his greater certainty refers, when produced, will more

bill. fully appear

;
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Saith that except as aforesaid, he did not personally act in such CH. IX.

treaty of sale of the said premises to said plaintiff, such treaty hav-5~n^
ing been carried on in the county of Y. by his co-trustees there, and ing ™ade

defendant residing in London, and not having interfered in the con- Sements.
tract any further than by some previous correspondence with his co- thaUwo^^
trustees, and by testifying his approbation of and subsequently signing parts of the

the contract, neither did defendant pretend or allege himself to be in we pre-'

the said month of July or at any other time seised of, or otherwise R^''^'^'
^""^

11 i-ii ^ c n . , . „ that one
welt entitled tor an estate of mheritance, in fee simple to the manor was taken

and other hereditaments in the said bill mentioned, or that he and the fendants^"

said other defendants could shew and make out a good, clear, market- but is una-

able title to the said premises, or that they had good right and author- whether

ity to sell the same, and could execute, or procure to be executed, a 'yas'takea

good and sufficient conveyance of said hereditaments free from all in- by th?

cumbrances, except as in the said bill mentioned, or otherwise except Has ijeen

as aforesaid

;

informed

i)aitn that except as he is informed by the said bill, he is wholly lieves that

unable to set forth, whether or not the said plaintiff was at the time in stract was

the said bill mentioned, anxious to purchase a i-esidence and estate in ^™.' *?Jbe
plaintiff,

that part of the country where the said manor and other hereditaments and that he

were situate, or whether or not he relied upon such alleged statements proved'of

as are in the said bill mentioned to have been made by this defendant's the title.

.

,

•'
Saith that

said co-trustees
; except as

Denies that he ever made any such statements to the said plaintiff;
bs'msijeen

Saith that he believes it to be true that two parts of the said agree- to three ab-

ment hereinbefore mentioned were prepared, and that one of such parts ing sent he

was taken and kept by defendant and his said co-trustees, and is now ^'}°Y,^
°°t

^ ' ' whether a
in their power, but whether or not defendant signed both parts of the partial ab-

said agreement, he does not recollect, and except as he is informed by was'de'iiv^

the said bill, is wholly unable to set forth as to his belief or otherwise, ^''^'^
?^' > stated in

whether the other part of said agreement was taken and kept by said the bill.

plaintiff or is now in his possession

;

P°^^ '}°\

Saith he does not know but has been informed and believes that a any mate-

full, true, and correct abstract of the title of defendant and his co-trus- "^^^ ^^;j.

tees to the said manor and hereditaments was delivered to plaintiff or ted.

his solicitor, within one month or thereabouts from the date of the said that F. M.

contract, and that such title has in fact been approved of by or on the
Jno'thersuit

part of the said plaintiff; endeavored

Saith that except as aforesaid, and except that he has been informed the validity

and believes that in the first instance an abstract of the title to said
ll^^^^l^^^

estate as deduced unto F. M. T. the owner, was sent from L. to the of'thees-

solicitors at Y. employed by the said defendants M. A. T. and S. T. b. but believes

on the 7th day of July, 1821, and that a second abstract containing an 'hat such
J •" ' ° recovery is

account of the incumbrances on that estate was sent from L. to the valid.
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CII. IX. same solicitors on the 11th day of the same month of July in the same

Does not jear, and that a third ahstract of the title to the S. estate being part

theirare'"''
"^ '^^'^ *''"*' hereditaments, was delivered to the said solicitors at Y.,

any valid and was delivered by them to the said pla,intifF or his solicitor, he

to the title,
^* unable to set forth as to his belief or otherwise whether or not on

''"'^''f
'^'y?'* the 12th day of July last, or at any other time, a partial abstract only

rUiltj [116 ll~
ft 1 t ^

tie has been of the title deeds relating to parts of the said hereditaments comprised

on'th'e'p'an
'" ''^® ^^''^ agreement was delivered to the solicitors of the said plain-

°[':'^®.„ 'iff; or how otherwise, or whether it was not on the 19th of the same

and that'the month and not before that an abstract of other deeds relating to the

are^ontit'ed
®^™*^ P^^'' °^ *'^® '"^'^^ hereditaments or any other parts was delivered

to an equi- to the solicitor of the said plaintiff, except as aforesaid
;

in fee sim- Saith that he does not believe that any of the deeds material to the

P'^- title to the said premises are omitted to be set forth in the same f

state Saith he has been informed and believes that said F. M. T. in his

plaintiff answer in the suit in the said bill mentioned, has endeavored to ira-

was or not pugn the validity of a recovery suffered by him and his late father, of
aware of ^ ° .

•' •' '

the former the said hereditaments and premises, but defendant saith he verily

the vafiditY
''^I'^'^fis that such recovery was duly and properly suffered, and that

of the re- except as aforesaid, the validity of the same or of any other recover}',
covery be- p , i •, i t ^ . t n . , •

-,

ing disput- or of the deed leadmg trie uses thereof, is not disputed m the said
ed, but in- .

.

si3ts thatif ^"'
'

_

he was not Saith he does not believe that there are any good or tenable objec-

thereof, yet tions to the title to the said manor and other hereditaments coniprised

that it
;jj ^jjg gr^j^ agreement, but on the contrary defendant believes that such

ought not p ' J

to prevent title has been approved of by or on the part of the said plaintiff,

tract from ^""^ ^^^^ defendant and his said co-trustees were in fact at the time of

being com- entering into the said agreement and are now seised or well entitled
pleted. .

"

Admits in equity for an estate of inheritance in fee simple of or to the manor

cumbran-"' ^""^ °''"^'' hereditaments aforesaid.

ces were Saith he is wholly unable to set forth as to his belief or otherwise
;

numerous, , . . „ , , , • i , .,, , , , .

but has except as he is informed by the said bill, whether or not at the time
been in- ^f entering into tlie said agreement hereinbefore mentioned, nlaintitr
formed that =

_
"

^ ^

' '

plaintiff was aware or had been informed that such suit (as in the said bill is

that the mentioned) was depending, or that the validity of such recovery as

property aforesaid was disputed in the manner hereinbefore mentioned, but
was sold to '

pay off the defendant saith there being as defendant believes, no well founded

does^not^be-
objection to the said recovery, he submits and insists that if the said

lievethat at plaintiff was not informed thereof at such time as aforesaid (but which
the date of , „ , , , . » i < ,

the trust defendant does not admit), yet that same ought not now to prevent the

a°"oThev ^^^^ contract from being completed ;

amounted Admits that the incumbrances upon the said hereditaments and

as the pur- premises are numerous and great, but defendant hath been informed
chase- |j„ jj^jg co-trustee M, A. T. that the plaintiff was at the time of enter-
money. •' '



ANSWERS. 201

ing into the said agreement fully apprised and aware of this circum- CH. IX.

stance, and of the embarrassed state of the trust property, and that Believes

it was sold for the benefit of the numerous incumbrancers thereon, tj"^t.such of

, , , » .
the. incum-

Dut ttie amount thereof prior to the date of the conveyance to the brancers as

trustees defendants upon trust to sell was not so great, as defendant sar/'pafties

believes, as to exceed the amount of the purchase-monev agreed to "« willing1- 11 .,,..-, ./o toioin.
be given by the said plaintiff; 'Submits

Saith he hath been informed and believes that such of the said
f^^^^^^^jg

incumbrancers upon the said hereditaments and premises as are ne- are able to

cessary parties to make a perfect conveyance thereof to the said plain- good con-

tiff, are willing to join therein ;

veyance to

.
'-*® 6X6-

Submits and insists that he and his co-trustees are able to procure cuted, and

a good and sufficient conveyance of the said premises to be executed plaintiff

to the said plaintiff, and that under such circumstances, and the said™?^'"°'
1 . .jv. , . / ^

to be re-
piamtiff having (as defendant believes) long since approved of the leased from

title to the said estates, he ought not to be released from his said con-
tragt.""^"

tract, but ought to be compelled by the decree of this Court to com- Denies any
,

,
apphca-

piete the same on his part

;

tions being

Saith that the said plaintiff did not according to the best of defend-
J^at he°has

ant's recollection and belief make any applications or requests to threatened

defendant as in the said bill mentioned

;

menoe any

Denies that he has threatened to commence or prosecute any action j^etion at

at law against the said plaintiff for breach of the said agreement or

otherwise ; but defendant nevertheless submits that the said plaintiff

is bound to perform the same
;

Denies combination, &c.

CLXm. Answer of a trustee under a nuncupative will who had taken out

letters of administration to the testator with his will annexed, submitting

to account and claiming allowances for sums expended in educating and

apprenticing the plaintiff.

{^For the form of title, seeform No. GXXIX. p. 182.) This defend- Admits

ant saving and reserving, &c. [see form No. GXL. p. 184] answer- '*'''"'^''*?^"

eth and saith he believes it to be true that W. W. the testator in the a nuncupa-

said bill named did on or about the day of duly make stated in

and publish his last will and testament, being a nuncupative will, in the bill.

manner in the said bill in that behalf mentioned, and that the said

will with the signatures in the said bill mentioned is in such words

and figures or to such effect as in the said bill in that behalf set

forth, but for certainty as to the date and contents of the said will, a j™ij.g

this defendant craves leave to refer to the probate thereof when pro- his death,

duced, &c. ; And this defendant saith he believes and admits it to ^^^^^ tJ,g

be true, that the said testator departed this life on or about the
''' d"''*\h

day of the same month of , and that he at his death, left the since dead,
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^^' ^-^- said complainant, and "W. W. the younger, in the said bill named, his

and that two natural sons him surviving as mentioned in the said bill ; And
letters of . . .

admiaistra- ^^^^ defendant admits it to be true, that soon after the said testator's

th ° ^U*^ n
^^^^^' '''^^ ^^''^ '"'''' ^^^ i" ^"^ foi""! proved in the Prerogative Court

nexed were of the province of C, and that letters of administration of the goods

fhe"defend- ^^^ chattels, rights and credits of the said testator with his said will

ant, who annexed, were duly granted by the said Court to this defendant ; and

sesaed the that this defendant possessed and received all such parts of the said

tate°and^''
testator's personal estate and effects as he was able, and that he hath

paid debts, thereout paid all the said testator's funeral expenses and debts so far

as the same have come to his knowledge, and the said legacy of

and invest- $ to the said "W. W., and that there remained a considerable
ed the sur- balance of the said personal estate in his hands ; And this defendant
plus, and

.

'^

laid out the saith that he hath laid out all the surplus of the said testator's per-

to^acoumu- sonal estate which hath come to this defendant's hands, and also the

late (ex- dividends and interest thereof from time to time (except some part
cept a part ^ . . « .

applied to thereof which hath been applied to the maintenance of the said com-

mainte-
^ plainant as hereinafter mentioned) in the purchase of three per cent,

nance) in consolidated bank annuities, in the joint names of this defendant and

of plaintiff the said complainant, and in consequence thereof, the sum of $
and defend- gf ^jjg gg^jj stock is now standing in their joint names in the books of

Saith that ^^^ Governor and Company of the Bank of England ; And this de-

he has laid fendant saith that he hath from time to time laid out and expended
out certain . . , , , . ,. , .

,

, .

sums in ed- certam sums in the maintenance and education ot the said complain-

plSnti^"^^
ant, and hath lately entered into an engagement with Messrs. G. W.

and ap- and P., calico-printers at D., to put the said complainant apprentice

timj to them, and to pay them the sum of as an apprentice-fee for

the said complainant, and in consequence of such engagement, the

said complainant is now with the said Messrs. G. W. and P. as an
and sub- apprentice ; And this defendant submits that he ought to have an
tnits that ff '

_

b

he ought to allowance made to him out of the dividends and interest which have

same al-
arisen from the surplus of the said testator's estate, for all sums ex-

lowed him. pended by him for maintenance of the said complainant as aforesaid,

th^t^th^^^
and also for the said apprentice-fee ; And this defendant further saith

other son he believes it to be true that the said W. W. the son hath departed

tate and

"

this life intestate, unmarried, and without issue ; And this defendant
without is- submits to account for the said personal estate possessed by him, and
sue, and ' i j >

submits to to transfer the said stock into the name of the Accountant-general of
accoun

. ^.j^j^ Court, as this Court shall direct, but craves to have all just allow-

ances made to him in such accounts, as well in respect of the said

maintenance and apprentice-fee as otherwise. Without, that, &c.

[See form No. GLIV. p. 187.]



ANSWERS. 203

CLXTV. Answer of an executor and trustee under a will to a bill for an CH. IX.

account filed by a legatee ; the executor being also heir-at-law to the tes-

tator, and claiming as such to be entitled to freehold estates, purchased by

the testator after making his will and codicil, and denying any republica-

tion thereof. The defendant having misapplied part of the produce of the

real and personal estate, submits to account for the value of the govern-

ment securities in which the same might have been invested (referring

to schedules annexed).

{For the form of title, see No. GXXIX. p. 182.) This defendant, Admits

&c. \_as inform No. GXL. p. 184] answering saith he admits that the tes^tato^

testator S. M. in the said complainant's bill named, was at the time ^^^ seised

. . . f. . . of real es-
of making his will and codicil, and at the time or his death seised or tates, the

entitled in fee simple of and to certain real estates, the names whereof
^Yl^^^m{^set

this defendant hath set forth in the first schedule to this his answer forth in the

annexed, and which he prays may be taken as part thereof ; And this uie.

defendant further answering saith that the said testator after making That after

and publishing his said will and codicil, purchased certain other real ^jn and

estates which this defendant hath also specified in the said schedule ;
codicil, he

•^
purchased

And this defendant has never heard, nor does he believe that the other es-

said testator ever republished his said will and codicil, or either of
g^jj^Jitg

them, after making such last-mentioned purchases, and therefore he tt"'' 'h®

1 . 1 • 1 /. T
same de-

submits such after-purchased lands descended upon him, this defend- scended to

ant as the heir-at-law of the said testator; And this defendant ^"^^
^1^^®^°'^'

further answering saith he admits that the said testator was at the heir-at-law.

time of his death possessed of and entitled to a personal estate, con- ju"^*!?"'^

sisting of such particulars as in the said complainant's bill mentioned, testator was

and more particularly set forth in the second schedule to this defend- Pg^g^'^^^j

ant's answer annexed, and which he prays may also be taken as part estate.

thereof; And this defendant further saith he believes that the said ^,g^'|j?^^jjj

testator when he was of sound and disposing mind, memory, and and codicil,

understanding, duly made and published his last will and testament

in writing, bearing date on or about in such words and to

such purport and effect as in the said complainant's bill mentioned,

so far as the same is therein set fortli ; And this defendant further

saith he believes that the said testator duly made a codicil to his said

will bearing date to such purport and efl^ect as in the said

complainant's bill mentioned, and that such will and codicil were

duly executed so as to pass lands of inheritance ; And this defend-
gg^ting

ant further saith that the said complainant has in his said bill very forth the,11. same more
shortly stated the said will which this defendant apprehends admits fuiiy, the

of some doubt as to the true construction thereof, and which said
gt^gt?"^

will and codicil are in the following words, (that is to say,) &c., &c. ; being

And this defendant further saith that the codicil to the said will was ^ ^ '



204 EQUITY PRECEDENTS.

*^^- ^^- in the words and figures following, (that is to say,) &c. &c. ; And
Believes this defendant further answering saith he believes that the said testa-

died vvith-
'°'' ^- ^'^- departed this life on or about ,

without revoking or

out revok- altering the said will and codicil, save as the said will is altered by

and codicil, the said codicil ; And this defendant further answering saith he

Admits admits that the said testator left this defendant his heir-at-law, and

fendant is
the said complainant, and the other natural children named in the

?x-®"["J'"'^^^' said will and codicil him surviving ; And .this defendant further
that he »to >

alone answering saith he admits that he this defendant alone jiroved the

wiu^and
'^

^^''^ ^'^' '•^^'^ codicil in the Prerogative Court of the Archbishop of

possessed Q and possessed all the personal estate of the said testator to the
the personal

. i,.,.,
estate, and amount mentioned and set forth in the second schedule to this

uDonand defendant's an.-;wer annexed; And this defendant further answering

received saith he admits that he hath entered upon the said testator's real

the real es- estates of which the said testator was possessed at the time of making

f^'th '^^t^'
^^^ ®^'"^ ^''^ ^"*^ codicil, and received the rents and profits thereof,

second for such length of time, and to such amount as is mentioned and

„ . ,
,' set forth in the second schedule to this defendant's answer annexed ;

Saith that

he has dis- And this defendant further answering saith that since the death of

reaf estates
^^^ ^^''^ testator he hath sold and disposed of the said real estates of

which the which the said testator was possessed at the time of making his said

at the time will and codicil, the particulars of which, and the amount thereof

his"wi'll ef d
*'^'® defendant hath set forth in the said second schedule to this his

codicil, and answer annexed ; and this defendant further answering saith that he

ployed part did employ part of the money arising from the real and personal estate

of the prod- of ^jjy gg^;^ testator in fulfillino; such contracts as the said testator
uce m ml- °

filling the was engaged in at the time of his death, and which is accounted for in

entered into tlie said second schedule to this defendant's answer annexed, whereby
by the tes- Jt will appear what interest, profit, or advantage hath been made by

employed such moneys SO employed ; and this defendant also employed j)art of

in trade
Such moneys in his trade ; And this defendant further answering

Reference saith that he hath in the said second schedule to this his answer

^T^l^'d-
^"°^^6d, calculated the amount of government securities which the

ule, in said testator's estate come to the hands of this defendant would have

calculated purchased if the same had been by this defendant from time to time
the amount ]n\^ Qyt jq government securities, and for which this defendant sub-
of govern- °

ment secur- mits to account as part of the personal estate of the said testator,

thTestate subject to the demands to which such personal estate is liable ; And
possessed this defendant further saith that he hath in the first schedule to this

fendant his answer annexed set forth a full, true, just, and particular account
would have

^f g^jj ^^g^ every the real estates which the said testator was seised

Reference "^ <" entitled to in fee simple at the time of making his said will and

'°h''?
^/"^ codicil, and of which he continued to be seised at the time of his

containing death, with the name or names thereof, and of each and every part
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thereof, and where the same and each and every part thereof is situ- CH. IX.

ate ; and in the said second schedule the yearly value thereof and of an account

each and every part thereof, and in whose tenure or occupation the "[^^^ ''^^'

same and each and every part thereof now is, and from time to time which the

since the death of the said testator hath been, and under what yearly -(yas seised.

or other rent or rents, and what part of the time since the death of, Kfference
"^ to the

the said testator this defendant hath been in possession or receipt of second

the rents and profits thereof and pf what parts thereof, and who hath the pl"«ou-

been and for how long time in possession and receipt of the rents '^''^ °f ''i®

and profits thereof and of each and every part thereof; And this thereof

;

defendant further answering saith he hath in the said second sched- rMts're^^
ule to this his answer annexed, set forth a full, true, perfect, and par- ceived by

ticular account of all and every sum and sums which have or hath at use of the

any time and when been received by this defendant, or by any other ^nd"?^*'
person or persons by his order or for his use, for or on account of moneys

the rents and profits of the said estates or any part thereof become by°sale^of

due since the death of the said testator, or from or on account of the ^^^, estates,

and also of
sale of the said estates, or any part or parts thereof; And this defend- the testa-

ant further answering saith he hath in the said second schedule to this sonal ^estate

his answer annexed, set forth a full, true, and particular inventory of^".^ "?^ ^P-

all and singular the goods, chattels, and personal estate and effects thereof,

whatsoever which the said testator was possessed of, entitled to, or

interested in at the time of his death, and all the particulars whereof

the same consisted, and the natures, kinds, quantities, full, true, and

real values thereof, and of every part thereof, together with such

particulars as have been possessed or received by or come to the

hands of this defendant or of any other person or persons- by his

order or for his use, and how and in what manner, and when, and
t),?*^}'.^^^'

where, and by whom, and to whom, and for how much the same and plaintiff

every part thereof hath been sold or disposed of; And this defend- twenty-one.

ant saith he believes that the said complainant attained his age of Admits the

twenty-one years some time since ; And this defendant further tSns'°made

answering saith he admits that the said complainant hath made such but the true

applications and requests to this defendant, as in the said complainant's tion of the

bill mentioned ; And this defendant further answering saith he hath
doubtful^

not refused to comply therewith, but as there are some doubts as to the defendant

„ , . 1 .11 1 1 • . , 1 ,, „ is desirous
true construction of the said will, and several parties entitled, to all of to act under

whom this defendant is to account, he this defendant is desirous to act
"^t^"nf^?2.a

in the premises as executor of the said S. M. deceased, under the Court.

directions and indemnity of this Honorable Court.
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CH. IX. CLXV. Answer of an executrix submitting to act under the indemnity of
~

the Court.

Admits {^or the form of title, see No. GXXIX. p. 182.) This defendant,

that the tes- &(;_ (see form No. GXL. p. 184), answering saith she admits

possessed that S. W. the testator in the said bill named, was at the time of his

able per-
" death, possessed of a considerable personal estate, and particularly

sonal es- of the several sums in the public stocks or funds in the said bill of
tate; and .

alsohiswill, complaint mentioned ; and that the said testator duly made and pub-

cil thereto
^^*^6*^ ^^^ ^^s' ^'1^ ^"d ^ codicil thereto, of such respective dates, and

to such purport, or effect, as in the said bill in that behalf stated

;

but nevertheless, &c.

Believes Believes that the said testator did soon after making said will and
that he died codicil, depart this life, without alterin"; or revoking the said will,
without al- ,' / .,,.'., . , f .

^
, . , .

'

tering his Save by the said codicil, or without altering or revoking the said

oodid?
codicil, leaving this defendant, his widow, and such other persons as

in the said bill in that behalf named, him surviving;

Admits Adtnits that she hath duly proved the said will and codicil in the

that she has proper Ecclesiastical Court, and hath taken upon herself the execution
proved the „ r- n
same, and thereof, and hath by virtue thereof possessed herself of as much of the

thepersonal ^^'^ testator's personal estate and effects as she has been able to do

;

estate, but And this defendant denies that she ever threatened to sell or dispose
denies hav-

i p t , .... . , .„ ,,,,
ing threat- ot the said stocks, funds, and annuities in the said will and bill men-

anv DOTt^
tioned, without any regard to the interest of the said complainants in

remainder therein, or hath made any transfer of the same ;

Submits to this Honorable Court what interest the said complain-

ants are entitled to in the personal estate of the said S. W. by virtue

of his said will

;

Reference Saith slie hath in a schedule, &c. set forth a true and particular

to the first account of all the personal estate to which the said testator was
schedule

• i t i • i i

for an ac- entitled at his death, distinguishing what part thereof hath come to

personal es-^®""
hands, or to the hands of any other person or persons for her

tate. use, except such sums are mentioned in the schedule hereinafter re-

ferred to ;

And to the Saith she hath in the second schedule, &c. set forth an account current
secoiid between her and the estate of the said S. W., and this defendant, and
schedule

_

' '

for an ac- hath therein set forth to the best of her knowledge, &c., a full and true

appUcatioif account of all sums of money, part of the personal estate of the said

thereof. testator come to her hands, or to the hands of any person or persons

„ , ., , to her use, and of the application thereof;
Submits to „ , , . Ill
account, Saith she is ready and willing to account as this Honorable Court

under" the'
^^^1' direct, for all such parts of the personal estate of the said tes-

indemnity tator as have been possessed or received by this defendant, having all

Court. just and reasonable allowances made, which she is entitled to as such
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executrix ; And in all other respects this defendant submits to act as CH. IX.

the Court shall direct, upon being indemnified and paid her costs of

this suit; And denies combination, &c. {See form No. GLIV.
p. 187.)

CLXVI. Answer of an executor and of the husband of the plaintiff to a

bill for payment of a legacy— the executor admitting assets, and the hus-

band claiming to be entitled to receive the legacy.

{For the form of title, see form No. OXXIX. p. 182.) These
^^^xtthaX

defendants W. M. and F. H., &c. {see form No. OXL. p. 184), the de-

severally answering say they admit it to be true that M. M. deceased, possessed of

in the said bill named, was possessed of considerable personal es- Personal es-

tate, and that she made such will of such date, purport, and effect, as her will,

in the said bill set forth, so far as the same is therein set forth, and
qaest^o^f the

thereby gave to the said complainant the legacy or sunmof $ legacy.

in manner in the said bill mentioned, and nominated this defendant

W. M. sole executor of her said will ; but for greater certainty these

defendants refer, &c. ; And these defendants further severally an-

swering, say they admit it to be true that the said testatrix departed

this life at or about the time in the said bill in that behalf mentioned, Her death.

and without altering or revoking her said will ; And this defendant

W. M. further answering, saith he admits, and this defendant F. H.

saith that he believes it to be true that this defendant W. M. did ^^^%
^™'

duly prove the said will in the proper Ecclesiastical Court, and did will by de-

undertake the execution thereof; And this defendant W. M. admits m. who ad-

that under and by virtue of the said will he hath possessed himself™''^ assets

\
^ sufficient to

of the said testatrix's personal estate to an amount more than suffi- pay the

cient to pay and discharge her funeral expenses, just debts, and lega- alfolidmits

cies, and particularly the said legacy of $ , and that the said the piain-_

complainant hath applied to this defendant to be paid the said legacy cations, and

or sum of $ so given to her by the said will, as in the said
tg^pavTh^e

bill mentioned, and that this defendant W. M. did refuse to pay the legacy

same to her without the consent and concurrence of this other consent of

defendant her husband, and without which this defendant is advised 'j"? °*?^''^
' defendant.

and humbly submits he could not safely pay the said legacy ; And
this defendant W. M. further saith he doth admit assets of the said

testatrix come to his hands suflB.cient to answer the purposes afore-

said, and is ready and willing, and hereby submits to pay the said
^yjning ^

"

legacy to such person or persons and in such manner as this Hon- P^^y the
S^in6 8.S tll6

orable Court shall be pleased to direct ; And this defendant F. H. Court di-

saith he claims to be and humbly insists that he is in right of the ""^

claim bv
said complainant, his wife, entitled to receive and be paid the said F- H. to re-

legacy or sum of $ so given to her by the said will as afore- legacy.
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^^- 1^- said, and humbly hopes the same will be ordered to be paid to him

accordingly ; And these defendants deny, &c. (see form No. GLIV.

p. 187). E. K.

CLXVII. Answer of the executors of a deoeased acting executor, to a bill

of revivor ; the defendants not admitting assets, not knowing what was

due from their testator to the original testator, but submitting to account.

' Admit the (•^'"' '^^ form of title, see form No. CXXIX. p. 182.) These
original bill defendants, &c. {see form No. GXL. p. 184), severally answering

say they believe it to be true that at or about the time in the said

bill stated, R. W., in the said bill of revivor named, exhibited his

original bill of complaint in this Honorable Court against such parties

as defendants thereto as in the said bill mentioned, thereby stating

and praying to the effect in the said bill of revivor set forlh, so far as

the same is therein set forth, and that in consequence of the death of

the said R. "W., the said complainant T. W., at or about the time in

the supple- the said bill of revivor mentioned, exhibited his supplemental bill in

mental bill,
jjjjg Honorable Court against such parties defendants thereto as therein

mentioned, stating and praying to the effect in the said bill of revivor

subsequent set forth, SO far as the same is therein set forth ; And that the said
proceed-

several defendants in the said supplemental bill named, afterwards

appeared and put in their answers thereto, and that such proceedings

have since been had in the said cause as in the said bill of revivor

mentioned ; but for their greater certainty nevertheless these defend-

ants crave leave to refer to the said original and supplemental bills,

answers, and other proceedings now remaining filed as of record in

this Honorable Court; And these defendants further severally answer-

ing, say they admit it to be true that before any further proceedings

were had in the said cause, and at or about the time in the said bill

deat™of G^ °f revivor in that behalf stated, G. R. one of the defendants to

E. adefend- tije said original and supplemental bills, and one of the executors and

That he trustees under the will of the testator T. W. in the said bill of revi-

had princi- vor named, and who hath principally acted in the trusts thereof,

as execu- departed this life having first duly made and published his last will

th^'tX* d
^'"^ testament in writing of such date as in the said bill of revivor

fendants mentioned, and thereof appointed these defendants executors ; And

proved his these defendants admit that since his death they have duly proved his

will, and g^j^ ^{\\ \^ tjje proper Ecclesiastical Court, and undertaken the
Possessed

i •
i /• n

is personal executorship thereof, and are thereby become Kis legal personal
*^ ^ ^' representatives, and that they possessed the said G. R.'s personal

that the estate and effects so far as they have been conveniently able, and
same is these defendants believe (although they do not admit the same) that
sufficient to \ a- n„
answer such personal estate and etiects are sufficient to answer whatever
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might be due from the said G. R. at the time of his death, to the '^^^ ^^-

estate of the said testator T. W. if anything were so- due ; but these what might

defendants not knowing the amount thereof are advised that they
^^^ ^^^^^

cannot with safety or propriety admit assets of their said testator to of T.W.
;
do

be in their hands sufficient to answer the same, and these defendants the same,

say they are ready to account for the said G. R.'s personal estate ^'^™^™'.

possessed by them or for their use, in such manner as the Court shall

be pleased to direct, if the same should become necessary ; And these ^nd submit

defendants further severally answering, say they submit that the said that the suit

suit and proceedings which became abated on the death of the said oeedings

G. R. may stand and be revived against them as such executors as ™vived.

aforesaid, and be restored to the same plight and condition in which

they were at the time of the death of the said G. R. ; "Without that,

&c. (see form No. GLIV. p. 187).

CLXVni. Answer of an executor of a deceased executor to a bill of revivor

and supplement ; the defendant admitting assets.

(For theform of title, seeform No. GXXIX. p. 182.) This defend- ^^^.^^ ^^^

ant, &c. {see form No. OXL. p. 184), answering, saith he believes filing of the

it to be true that at or about the time in the said bill stated the several
jjiif

persons therein in that behalf named exhibited their original bill of

complaint in this Honorable Court against such parties as defendants

thereto as in the said bill are mentioned, thereby stating and praying the decree

to the effect in the said bill set forth, so far as the same is therein set subsequent

forth ; and that such decree, decretal, order, bill of revivor, and other P™"?®'^'

proceedings were had therein as in the said bill set forth ; but for his

greater certainty, nevertheless, this defendant craves leave to refer to

the said original bill, decree, and other proceedings now remaining

as of record in this Honorable Court; And this defendant further The death

answering saith that A. W. in the said bill named, hath lately ^^-f^^^^^^^f

parted this life, and that the said A. W. duly made and published his His will ;

'

last will and testament in writing, and thereby appointed Dame ^^g defend-

*A. B., R. T., and this defendant, executrix and executors thereof, ant alone

and that this defendant hath since the death of the said A. "W". alone same, but

duly proved his said will in the Prerogative Court of the Archbishop
gtTte who is

of C. and is thereby become his legal personal representative, but the heir-at-

this defendant doth not know nor can he set forth as to his belief or whether A.

otherwise, who is the heir-at-law of the said A. W. ; And this defend- j^;- ^'^yng

ant further saith he doth not know nor can form any belief whether of the re-

the said A. W. did or not, after making of the report in the said bill ses'seJ'any

mentioned, receive any sum or sums of money arising from the real
llll°J^f^_

and personal estate of D. G. the elder, the testator in the pleadings G., but that

14
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^^- ^^- of this cause named, which ought to have been accounted for by him ;

he admits but this defendant saith he admits that he hath received assets of the

any snoh ^^^^ -^' ^' sufficient to answer any such sum or sums of money if it

were pos- ghall appear that any such were received and not accounted for by
sessed by ... . .

'

A. W. and the Said A. W. in his lifetime ; And this defendant saith that he is a

conn'tedfor
stranger to the several other matters and things in the said bill inquired

And sub- after ; But submits that the said suit and the proceedings had therein

the suit should stand and be revived against him this defendant as such per-

vived''^

''®' sonal representative as aforesaid ; And this defendant denies, &c. {see

form No. GLIV.p.1%1).

CLXIX. Answer of an infant heiress to a bill by simple-contract creditors

against the executors and trustees under the will of her father, who had

died greatly indebted, possessed of real and personal estate.

Does not
(For the title see form GXXIX. p. 182.) This defendant answer-

know ing saith she does not know and cannot set forth as to her belief or

the testator Otherwise whether Z. R. the testator in the said bill named was or

indebt'ed°to
"°' ^° ^'^ lifetime indebted to the said complainant J. C. in the sum

the plaintiir of $315 or any other and what sum of money for moneys lent and
'' advanced, paid, laid out, and expended to or for the use of the said Z.

E.., nor whether for securing the repayment thereof with lawful inter-

norwhether ^^^ ^""^ ^^^ same he the said Z. R. did or not make and sign such

he si^ed a promissory note of such date and in the words and figures or to the

note, purport or effect as in the said bill stated and set forth, or to any

other purport or effect, nor whether the said Z. R. did or not on the

28th day of April, 1821, or at any other time pay off and discharge

nor whether the sum of $ 100 or any other sum of money, part of the said $ 315
he P^'^ off secured by the said promissory note together with all or what arrears

amount se- of interest, nor whether the sum of $ 315, or any other sum of money,

theVomis- together with interest thereon from the first day of January last, or
sory note, from any other time, doth or not now remain due and owing to the
with all ar- .

,

, . -w ^ , , , . , rw -w^

rears of in- said complamant J. C, nor whether the said Z. R. was or not at the

what''
"" *™® °^ h^® death indebted to the said complainant J. C. and T. E.

amount is or either of them in the sum of $ 55, or any other sum of money, for

whether business done and transacted and moneys paid, laid out, and expended
the testator

£qj. JjJ^j gj. f^j. jjjg ygg jjj [{jeir business or profession of attorneys and

indebted to solicitors, nor whether the said Z. R. was or not also at the time of

tiffs^.^'c." liis death indebted to the said complainant J. R. in the sum of $ 35
and T. R.

fgj. money lent and advanced or in any other sum of money, nor

tors, whether the said testator did or not make and sign such bills of ex-

or to J. R. change or promissory notes of such date respectively, and in the

lent™°°^^ words and figures or to the purport and effect as in the said bill
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stated, to bear date the 17tli day of June 1824 and the 25th day of CH. IX.

August 1824, or to any other purport and effect, nor whether the said nor whether

testator was or not also at the time of his death indebted to the said ^^ '"? °\,
.

not sign the
complainant J. L. m the sum of $65 for money lent and advanced, bills of ex-

work and labor done and performed, and the goods sold and delivered, st'alerin

or in any other sum of money, nor whether the said testator did or "•^ '''"^

not make and sign such bill of exchange of such date and in the words hrwa's^or^'^

and figures or to the purport and effect as in the said complainant's "o' indebt-

bill stated to bear date the 3d day of July 1824, or to any other pur- plaintiff

port and effect; but this defendant further saith she hath been ^„^- ''"F .
,

money lent,

informed and believes that the said testator was indebted to various nor whether

persons on specialty and simple contract at the time of his death ;
he did or

And this defendant further answering saith she admits that the said such other

Z. R. departed this life on the 16th day of April last, seised and pos- chinge^as

sessed of or otherwise well entitled unto very considerable real and
^^^'!4,f°

personal estate, and that he made and published his last will and believes

testament in writing of such date, purport, and effect as in the said bill
indebted'to

mentioned and set forth, so far as the same is therein set forth ; And various per-

this defendant further saith she admits that the said testator departed ' .
'

this life as aforesaid leaving his wife S. R. the mother of this defend- death;

ant and also a defendant in the said bill named, and this defendant and his

his only child and heiress at law ; And this defendant further answer- '

ing saith she has been informed and believes that the said S. R. r. h'is wid-

together with M. C. D., A. K. and R. D. three other defendants in "^^ ^"/ '•?''
°

. .

' defendant
the said bill named and also trustees and executors named in the said his heiress-

will did on duly prove the same in the Prerogative Court of^',^^'

the Archbishop of Canterbury, and take upon themselves the burthen that S. R.

of the execution thereof; And this defendant further saith she does
^^ree^Jj^her

. not know and cannot set forth as to her belief or otherwise whether defendants

the said Z. R., M. C. D., A. K., and R. D. or any or either of them ^"iii^

have or hath or not also, as such trustees and executors named therein, but cannot

entered into possession of the said testator's freehold, copyhold, and ^'ifffug-

leasehold estates, and receipt of the rents and profits thereof, nor they en-

whether they or any or either of them have or hath not also possessed possession

themselves, himself, or herself of all or any part of the said testator's ?^}^f
**^'

' '

. _

•' '^ tator's es-

personal estate, moneys, securities for money, goods, chattels, andtates;

effects or any of them, nor whether they or any or either of them have <"" possessed

.1 iTiTi.n / his personal
or hath not thereout paid and discharged the said testators funeral estate;

and testamentary expenses, but this defendant hath been informed and or paid his

believes that all the debts due and owing by the said testator at the [""f™'
^"^

time of his death still remain unsatisfied ; And this defendant further tary ex-

saith she does not know and cannot set forth as to her belief or oth- believes

erwise whether the said complainants have or not frequently by them- '''^' ^" I^'s

selves and their agents made such applications and requests to the unpaid;
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CH. IS. said other defendants as in the said bill in that behalf stated and set

cannot forth, or any other or what applications ; And this defendant further

any^ppiu answering saith she doth not admit that the said testator's will was

cations duly executed and attested as by law is required to pass real estates

b6M°made; by devise, or that the said testator was of sound and disposing mind,

does not memory, and understanding at the time of making and executing his

wm'being said will, and humbly insists that the said complainants ought to be

duly exe- put ^q ^ue proof thereof: And this defendant further saith that she
cuted, or'^ ^ /. \ e i.

that the is an infant under the age of twenty-one years, (that is to say) oi the

ofs'^und™^ age of three years and months, or thereabouts, and humbly

mind, and submits her rights and interests to the protection of this Honorable
puts the -,

° *^

plaintiffs Court,
upon proof
thereof.

Saith that

infant, and CLXX. Answer of a widow electing to take the bequests made to her by
submits her a will, and to release all interest in the devised estates,
nghts to

the protec-

tion of the (^For the form of title, see form No. GXXIX. p. 182.) This

defendant, &c. (see form No. GXL. p. 184), answereth and saith

she believes it to be true that C. B. deceased, the testator in the said

bill of complaint named, being possessed of a large personal estate

did, at or about the time in the said bill of complaint mentioned, duly

make and publish his last will and testament in writing of such pur-

port and effect, and containing such bequest to this defendant as in

the said bill of complaint in that behalf set forth, and that the said

testator appointed such persons as in the said bill of complaint named

executors and executrix of his said will : And this defendant further

Admits answering saith, she believes it to be true that the said testator after-

the will, wards and at or about the time in the said bill of complaint mentioned,
and the be-

. , . . .

quest to the duly made and published a codicil to his said will in such words and

afsoa oodi-*° such purport and effect as in the said bill of complaint also set

oil made by forth ; but for her greater certainty nevertheless as to the said will

.tor; and codicil and the respective dates, purports, and contents thereof

this defendant craves leave to refer thereto when produced ; And this

defendant further answering saith, she admits that the said testa-

his death; tor departed this life at or about the time in the said bill of complaint

and that i'' ''^at behalf mentioned, without having in any manner altered or

the Pj^ii"- revoked his said will, save by the said codicil, and without having

proved the altered or revoked his said codicil ; and that the said complainants have

codioi?-^
since duly proved the said will and codicil in the Prerogative Court of

the Archbishop of Canterbury, and taken upon themselves the execu-

. . ., torship thereof ; And this defendant further saith, she claims to be en-

benefits in- titled to the benefits intended her by the said testator's will, and is

defendant^ ready upon the same being secured to her according to the directions
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in the said will contained, to release to J. P. in the said will named, CH. IX.

all her right and interest in and to the premises in the said will men- by the will,

tioned, and for that purpose to execute all necessary instruments or
t" re°Sse

deeds ; And this defendant denies, &c. (see form Wo. GLIV. p. 187). all interest
^ "^

-^ '^
in the de-

vised es-

tate.

CLXXI. Form of answer by adult and infant defendants claiming as next

of kin to the deceased wife of the plaintiff, who by his bill sought to set

aside a secret settlement made by his late wife before her marriage.

{For the title, see form No. OXXIX. p. 182.) These defendants

J. B. and M. his wife, H. H., E. H., W. H., J. P., and T. P. [the

adults'] now and at all times hereafter saving and reserving, &c. {as

in form No. OXL. p. 184, as far as the words " make answer unto"

and proceed thus) : they these defendants J. B. and M. his wife, H.

H., E. H., "W. H., J. P., and T. P. severally answering, say they ,

^®'}f^°
believe it to be true that the said complainant was for several years piaintiflf

previous to the year 1812 on terms of intimacy and friendship with
y^arsac-

M. P. spinster in the said bill named, afterwards M. G. the wife of quainted

the said complainant, and that a treaty of marriage was for some space wife before

of time pending between the said complainant and the said M. P., '!"^"' ™^^"

.

which was at length in the said year 1812 concluded and agreed upon a treaty

between them; and that on or about the 6th day of July, 1813, the gome ti^e

marriage between the said complainant and the said M. P. was duly pending;

had and solemnized, but for what space of time such treaty of mar- 1813 the

riage was pending, or when in particular the same was concluded and ™a"so^^

agreed upon, these defendants do not know and cannot set forth as to emnized.

their information or belief or otherwise ; And these defendants J. B.

and M. his wife, H. H., E. H., W. H., J. P., and T. P. further sev-

erally answering say, &c., &c. \_Inserting the names of the adults

at the beginning of the answer to each interrogatory.] And these *^''"°?''y

defendants J. B. and M. his wife, H. H., E. H., W. H., J. P., and to be enr

T. P. claim to be entitled to the said principal moneys and interest
fy'^'Jth'tlie'

iointly with the said infant defendants W. P. and J. P. as the next of infants as

th6 n6xt of
kin to the said complainant's said late wife, to the total exclusion of kin of the

the said complainant's rights as in the said complainant's said bill
^^jfl^'to^j^g

alleged ; and in case this Honorable Court shall be of opinion that moneys

they are entitled to the said principal moneys and interest as such jj^r.

next of kin, this defendant M. B. humbly hopes that this Honorable Claim by
„ .„ , ,. , 1 / 1 . ,T one defend-
Court Will order and direct her part or share ot and in the same ant to have

moneys and interest to be settled upon and for her separate use and
ggj^fj^^jg

benefit ; And these defendants W. P. and J. P. severally say that they her sep-

are infants under the age of twenty-one years, and that they severally xwoofthe

claim such interest in the premises as they are respectively entitled defendants

to, and submit their several interests to the protection of this Honora- submit
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CH. IX. ble Court ; and these defendants J. B. and M. his wife, H. H., E. H.,

their inter- ^- H-) J- P-> ^"^ T. P. severally deny, &c. {see form No. OLIV.
est to the «. 187')

.

protection ^' ''

of the _:

Coart.

CLXXII. Part of an answer of the widow and executrix of a deceased sur-

viving executor ; the plaintifif claiming either as administratrix or in her

own right to be entitled to the share of a residuary legatee who was sup-

posed to have attained twenty-one, and to have died abroad intestate,—
the answer stating a release executed by the plaintiff and her late husband

to the defendant's late husband as surviving trustee and executor, and

claiming the same benefit therefrom as if pleaded.

Statement
"^^"^ ^^^ defendant saith that by a certain deed poll or instrument

of the re- in writing under the hands and seals of N. P. and the said complain-

ant, then the wife of the said N. P., bearing date on or about the 24th

day of February, 1800, the said N. P. and the said complainant did

in consideration of the sum of $ 181 to them paid by the said J. B.

the receipt whereof they the said N. P. and the said complainant did

thereby acknowledge, and which sum was in fact so paid, remise,

release, and forever quitclaim unto the said J. B. the late husband, of

his defendant, his heirs, executors, and administrators, all and all man-

ner of action and actions, &c. and demands whatsoever both at law

and in equity or otherwise howsoever which against the said J. B. as

such surviving trustee and executor of the said T. S. they the said

N. P. and the said complainant or either of them ever had, and which

they, their heirs, executors, or administrators should or might there-

after have, claim, challenge or demand for or by reason or means of

any matter, cause, or thing whatsoever ; As by such deed poll or

instrument in writing, to which this defendant craves leave to refer,

when the same shall be produced will appear.

Submits And this defendant submits to this Honorable Court whether or not

the^plaintiff 'f the said N. B. died under the age of twenty-one years the said

is or not en- complainant as the only surviving grandchild of the said testator T. S.

surviving as the Said complainant alleges in her said bill, became entitled in her
randchild. ^^^ Y\^i to the said share of the said N. B. under or by virtue of

the said testator's will ; And this defendant further answering saith,

plications'^ she admits that applications have been made to her by or on the behalf

have been of the said complainant, and also by one W. B. who stated himself to

Denies ^^ ^^ brother of the said N. B. for the purposes in the said com-

havingre- plainant's original and amended bill of complaint mentioned, and

comply this defendant positively denies that she ever refused to comply with
therewith,

g^^j^ application otherwise than as this defendant alleges, that she

always distinctly stated in answer to such applications that whenever

eatisfactory proof of the death of the said N. B. was adduced, the



ANSWERS. 215

executors of the said J. B. were ready to account for the said share ^^- IX.

of the said N. B. to the persons or person who should be legally

entitled to the same ; and this defendant saith, that she hath always

been and now is perfectly willing to account for and pay over the

share of the said N. B. of and in the said testator's estate to the per-

son or persons who is or are by law entitled to receive the same ; and Submits

this defendant submits to the judgment of this Honorable Court,
J^^^'^'atotiff

whether or not the said complainant is exclusively entitled either in is or not

her own right or as the legal personal representative of the said N. B. enUtleT^
'*'

to the said share of the said N. B., either in the whole or in part, even f'*^""
'°

though it should satisfactorily appear that the death of the said N. B. right or as

took place at the period in the said complainant's original and amended tei"'"'**^^"

bill of complaint stated ; and this defendant submits to this Honorable Submits

Court that by virtue of the said general release of the 24th day of ^^^f^^^^y
February, 1800, from her and her said husband to the said J. B., she the release,

the said complainant is wholly barred from making any claims on the

said J. B. or his estate, in respect of the estate of the said testator

T. S., and this defendant craves leave to have the same benefit from

the said release as if she had pleaded the same ; and this defendant and sub-

submits to act in the premises as such executrix as aforesaid under ™naer°^e'
the direction and indemnity of this Honorable Court, and humbly direction of

hopes to have her reasonable costs and charges allowed her in this

behalf; And this defendant denies, &c.

CLXXIII. Statement in an answer to the statute of frauds, and claiming the

same benefit therefrom as if pleaded.

And this defendant saith that by an act of parliament made in the

29th year of the reign of King Charles the Second, intituled " An
act for the prevention of frauds and perjuries," it is amongst other

things enacted, that from and after the 24th day of June, 1677, no

action should be brought whereby to charge any person upon any

contract of any lands, tenements, and hereditaments, or any interest

in or concerning them, unless the agreement upon which such action

should be brought, or some memorandum or note in writing should be

signed by the said party to be charged therewith, or some other per-

son by him lawfully authorized ; And this defendant insists upon the

said statute, and claims the same benefit as if he had pleaded the same.
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CH. IX. CLXXIV. Answer of the lord of a manor who had seised certain copyhold

premises for want of a tenant after the death of a former tenant.

Admits {For the form of title, see No. OXXIX. p. 182.) This defendant,

brd of the
^^- (*** /"'"'" ^-^- P- 1^^)' ^*'* ^^ admits it to be true, that

manor, he this defendant is lord of the manor of H., in the county of N.,

that I. H. and that I. H. in the said bill of complaint named, was in and before

of^certa'in^
the month of seised to him and his heirs according to the

premises, custom of the said manor of and in, &c. ; And that on or about

that I. H. the said I. H. and M. A. H. his wife in the said bill of com-

sur ^d^ d P'^™*
^^^° named, conditionally surrendered all their and either of

their estates their messuages, lands, tenements, and hereditaments, holden of and

way of '
^ situate within the said manor, To the use of 8. G. in the said bill of

mortgage, complaint mentioned, her heirs and assigns, by way of security, for

that at a ^^^ ^^''^ '^^ ^^^ lawful interest thereon ; And this defendant

Court bar- saith that at a general Court baron holden for the said manor, on or
on, S. C, as , , •, ,- , . i . i , .,,

claiming about the day or — , and not as m the said bill

bargain and
°^ complaint in that behalf alleged, S. C. in the said bill of corn-

sale, was plaint also mentioned, was under and by virtue of such bargain and

the same Sale as in the said bill of complaint in that behalf set forth, admitted
estates. jq g^j] (jjg gg^j^ copyhold premises so surrendered by the said I. H. and

M. A. H., To hold to her and her heirs according to the custom of

Satisfao- ^he said manor ; and at the same Court an acquittance or satisfac-

tion of the tion under the hand of the said S. C. as executrix of the said S. G.,
mortgage
entered on on the said surrender of the day of , was presented

roUs?""'^''
^""^ ^^^y entered on the Court-rolls of the said manor ; And this

defendant further answering saith he believes that at a general Court
Believes ^)aron holden for the said manor, on or about the day of

that at an-
r. Vi

other Court , the death of the said S. C. was presented by the homage,

S.^C. was" ^^^ '^^t ^^^ "^^ t^^ n^^t heir to the said premises was not known,
presented, and thereupon proclamation was duly made for any person or persons

proolama- having right to the said premises, to claim the same and be admitted

forthTheir
thereto ; and at a general Court baron holden on the day of

to claim; , a second proclamation was duly made to the same effect;

proolama- and at a general Court baron holden for the said manor, on the

th°°(l

^""^
- "^^y °^ ' * third proclamation was made in like man-

lamation ; ner, and by reason that no person came in to claim the said prem-

claFmkig°a i^^s, or to be admitted thereto, a precept was issued at such last

precept is- general Court to the bailiff of the said manor, whereby he was com-

bailiff to manded to seise in the presence of two or more copyhold tenants of

premises- *^^ ^^^^ manor, all the said premises into the hands of the lord, for

and at want of a tenant ; and at a general Court baron holden for the said

Court manor, on or about the day of , S. T. the bailiff of
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jthe said manor certified that on the day of , then last CH. IX.

past, he the said S. T. had in the presence of I. C. and T. D., two the bailiff

copyhold tenants of the said manor, entered upon and seised all the
^^^^ ^^ ^tad.

aforesaid premises into the hands of the lord, for want of a tenant seised the

thereto; But for his greater certainty, nevertheless, as to the several
offers to

surrenders and other proceedings, this defendant craves leave to refer hold a

to the Court-rolls of the said manor, or to the copies thereof when pro- to admit

duced. * [And this defendant saith he is ready and willing to cause a
tg^jj^f'^jQ"'

Court to be holden for the said manor, and to admit as tenant to the being paid

said premises, such person as this Honorable Court shall be pleased to ^ry fine,

direct, being indemnified in that behalf, and paid his customary fine on

such admission.] And this defendant saith that he is a stranger to all

other the matters in the said bill of complaint contained ; and this de-

fendant denies, &c. (See form M. OXLIV. p. 187.)

Observations.— The seisure appears to have been absolute, and not

conditional, and if such a seisure be warranted by the custom of the

manor, there seems no reason why the lord should not insist upon his

title under it. In that case the end of the answer in the place of that

part which is between crochets,* would run thus

:

Or thus

:

" And this defendant further answering saith that according to the Claims to

custom of the said manor of H., this defendant as lord of the said lutely enti-

manor is become absolutely entitled to the said several premises, by s^b^^J^

virtue of the notices and proceedings aforesaid : And this defendant 'tat he
^ ° ought not

humbly submits that he ought not to be compelled to admit any tenant to be re-

thereto, or to be restrained from proceeding to recover the same by
frompro-

ejectment." . oeeding at

If the custom to entitle the lord be not clear, then the answer must

stand as drawn ; otherwise the defendant may be made to pay costs.

CLXXV. Answer of the mortgagor to a bill of foreclosure.

(For the form of title, see No. GXXIX. p. 182.) This defendant,

&c. {see form Jfb. GXL. p. 184), answereth and saith he admits it to
p^^-aaSa

be true that this defendant did, at or about the time in the said bill of the loan,

complaint in that behalf mentioned, borrow the sum of % from

A. W. the elder in the said bill of complaint named, and that there-

upon such indenture of bargain and sale, and such bond as in the said the execu-

bill of complaint are set forth, were duly made and executed by and mortgaged

between this defendant, and the said A. W. the elder, and were of securities,

such date, and of such purport and effect, as in the said bill of com-

plaint in that behalf stated ; but for his greater certainty, nevertheless,
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^^- ^^- as to the said indenture and bond, and the respective dates, purport,

and effect thereof, this defendant craves leave to refer thereto when

the death produced ; And this defendant further answering saith he admits it

ofthemort-to be true that the said A. W. the elder departed this life, before

but is' igno- payment of the said principal-money, or any part thereof; And this

g^'jj'g^gf®*"
defendant further saith it may be true for anything this defendant

A. W. his knows to the contrary, that the said A. W. the elder left A. W. the

or made a
' younger in the said bill of complaint also named his eldest son and

will ap- heir-at-law him surviving, and that he had first duly made and pub-

the plaintiff lished his last will and testament in writing, and thereby appointed

A. w! and ^^^ ^^^^ complainant T. W., and the said A. W. the younger, and
L. W. ex- Ij, "Vf. since deceased, executors thereof, and that the said executors
ecTitors, or
•whether duly proved the said will in the proper Court, and that the said will

the^amJ^ did not in any manner affect the said mortgaged premises, and that

or whether the legal estate and interest therein, descended on and vested in

estate de- the said A. W. the younger, and that such indenture as in the said

to^A*^W ^^^^ '^^ complaint is stated to bear date, &c. was duly made and exe-

as to the cuted by and between such parties, and to such purport as in the

of a certain said bill of complaint set forth ; and that the said A. W. the younger,

'^1?'i'h°'^ A
"isparted this life at or about the time in the said bill of complaint

W. died in that behalf mentioned, leaving the said complainant G. W. an

plaSt^ G.^
infant, his eldest son and heir-at-law him surviving, and that he

W. his heir- had first duly made and published his last will and testament in
at-law, or . . /. , , . , . , , .n < i • • i

whether writmg, oi such date, as in the said bill ot complaint mentioned,

made a'^wffl
^^^ thereby appointed the said complainants, T. W. &c., executors

appointing thereof, and that the said complainants duly proved the said will in

tiffs T. W., the proper Court, and that the said will did not in any manner affect

&o. exeou-
(.jje g^id premises, and that the legal estate and interest therein, de-

whether scended upon and is now vested in the said complainant G. W., and

the^wi'u^or ^^^^ the said T. W. departed this life soon after the death of the

whether last-mentioned testator, and that thereupon the said complainant T. W.
estate de- became also the surviving executor of the said A. W. the elder, but

G W^ or"
^^^^ defendant knows nothing of the several matters aforesaid, save

whether T. as he is informed by the said bill of complaint, and therefore craves

the surviv- leave to refer the said complainants to such proof thereof as they
ing execu- g^all be able to make ; And this defendant admits that the said
tor of the '

mortgagee
; principal sum of $ , or any part thereof, hath not yet been

the mort- paid, and that the same now remains due and owing from this de-

gage money fendant on the security of the said mortgaged premises, together

been paid, with an arrear of interest thereon from , but this defendant

due with
denies that the said mortgaged premises are a scanty security for

interest, the same, and on the contrary thereof, this defendant saith that

the security the said mortgaged premises are the value of $ and up-
18 scanty, ^^rds ; and this defendant saith that there is no other charge or
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incumbrance affectitig the said mortgaged premises ; and this defend- ^^- ^'^-

ant trusts this Honorable Court will allow him a reasonable time for or that

the redemption of the said premises ; And this defendant denies, &c. any other

(See form M. GXLIV. p. 187.) inoum-
' brance.

CLXXVI. Answer of the executors of the first mortgagee to a bill of fore-

closure, filed by the assignee of the second mortgagee (who had obtained

possession of the title deeds and claimed a priority over the first mortgagee)

against the infant heir of the mortgagor, and also against a subsequent

iportgagee.

{For the form of title, see form No. GXXIX. p. 182.) These de- Admit tho

fendants, &c. (see form No. OXL. p. 184), severally answering, say
of

j^"
'mort-

they have been informed and believe it to be true that such indent- gage of the

ure of demise or mortgage of such date between such parties andi8i4.

of such purport or effect as in the said complainant's original and

amended bill of complaint mentioned to bear date the 10th day of

May, 1814, so far as the same is therein set forth was duly made
and executed, but these defendants, for greater certainty crave leave

to refer to the said indenture when the same shall be produced ; And ^ tuatthe

these defendants further say they believe it to be true that all the deeds were

title deeds and writings relating to the premises comprised in the oygr to ^.
said indenture of demise or mortgage were delivered over by the tes- f •

J'y
^^^

tator T. E. in the said complainant's original and amended bill of T. E.

;

complaint named to W. P., therein also named, at the time of the

execution of such indenture of demise, but these defendants do not do not

know the same of their or either of their own knowledge ; And these whether T.

defendants further say that they or either of them to the knowl-
^•^"''^ft^of

edge or belief of the other of them do not know, have never been the prem-

informed save by the said complainant's bill, and therefore cannot whether

set forth as to their or either of their belief, or otherwise, whether ''<= P^'f ^,

the messuage or tenement in the said complainant's original and purchase-

amended bill of complaint mentioned to be situate in, &c. was or ^""pfjq"

not sold and disposed of by the said T. E., nor whether he did or reduction

„ - „^. „ , . , ofhismort-
not pay the sum of £ 600, part of the mortgage-money in the said gage, but

complainant's original and amended bill mentioned to be due to the
^^e'llme"^'

said W. P., out of the purchase-money of such messuage, nor whether was re-

it did or not reduce such mortgage-money to the sum of £ 400, ;£4oo, and

but these defendants believe that the same mortgage-money was ^^^^'^ ™|j

reduced to the sum of £ 400, and that it was agreed that the same the same

sum of £ 400 should remain as a mortgage on the estate called Lit- remain on

tie C. in the said complainant's original and amended bill men- ™ortg?ge of

tioned as therein is alleged ; And these defendants further say they estate.
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^^- ^^- have been informed, and believe it to be true, that such indenture of

assignment as in the complainant's bill mentioned, to bear date the

Admit the 17th March, 1821, between such parties, and of such date, purport,

of rdeeT ^"^ effect as in the said complainant's original and amended bill men-

of assign- tioned and set forth, so far as the same is therein set forth, was

plaintiff, duly made and executed, and that the several title deeds and writ-

th^de^ds ^"S^ relating to the said estate were together with the said indent-

were deliv- ure of demise or mortgage delivered over to the said complainant

the plaintiff ^7 the said W. P. at the time of the execution of the said indent-

by w. P., ure of assignment as in the said complainant's original and amended

but cannot bill of complaint is alleged, but whether the same title deeds and writ-

is became '°SS are not now in the custody or power of the said complainant, or

of them, what is become thereof, these defendants do not know and cannot set

forth as to their or either of their belief or otherwise ; And these de-

death of fendants further severally answering, say they have been informed,
'^- ^'i and believe it to be true, that the said testator, T. E., departed this

life at the time in the said complainant's original and amended bill

and his stated, having first duly made and published his last will and testa-

™''i ment in writing, of such date, purport, and effect, as therein in that

behalf mentioned and set forth, so far as the same is therein set forth,

but these defendants, for greater certainty, crave leave to refer to the

said will, or the probate copy thereof, when the same, or either of

and that he them shall be produced ; And these defendants further say they be-

his heir-at- lieve it to be true that the said testator loft T. E. jun. another defend-

F^i'and ^°' ^^ ^^^ ^^^^ complainant's original and amended bill of complaint,

E. U. have bis eldest son and heir-at-law, and that F. B. and R. U., therein

the devise ^^so named, have renounced the devise made to them by the said

to them and testator's will, and have duly executed a deed, renouncing and dis-

and that ' claiming the same, and that the said testator's real estates have

tates'^have''
descended upon, and are now vested in the said defendant, T. E.,

descended as his eldest son and heir-at-law, as in the said complainant's origi-

Admitthat "^' ^'^^ amended bill is alleged ; And these defendants further say

the £400 they have been informed and believe it to be true, that the said sum

paid, and of £ 400 was not paid to the said W. P., or to the said complainant

same or
^^ ^^^ *™^ ^^ ^^^ ^^^^ complainant's original and amended bill men-

some part tioned, and that the same, or some part thereof, together with some

est is still arrear of interest thereon is now due and owing to the said com-
due, but plainant, but what principal-money and interest in particular, these

state how defendants do not know, and cannot set forth, as to their or either

. , '..iL ,.of their belief or otherwise; And these defendants admit that by the
Admit that

.

'

the prem- means in the said complainant's original and amended bill stated,

become^ the said mortgaged premises became absolute in law in the said com-
absolute in plainant, and these defendants submit to the judgment of this Honor-

plaintiff, able Court, whether the said defendant, T. E., ought not to pay to
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the said complainant, what shall be found to be due and owing to him CH. ix.

for principal-money and interest, and whether for the reasons herein- submit
after stated, the said complainant ought to be permitted to have or whether

enjoy the said mortgaged premises; And these defendants further say not to my'
that they or either of them to the knowledge or belief of the other of P'?'°™^
, what IS QUO
tnem do not know, have never been informed save by the said com- to him.

plainant's bill, and therefore cannot set forth as to their or either of ,
^°"°\

,.,,.„ .
know as to

tneir beliet or otherwise, whether the said complainant hath or not anj^ appli-

made, or caused such applications and requests to be made to the said kg'made^to
defendant, T. E., as therein stated or set forth, or any other applica- '^- ^•

tions and requests, nor whether the said defendant T. E. doth or not

absolutely refuse to comply therewith, nor whether the said defendant

T. E. doth or not make such pretence as therein stated ; And these Deny that

defendants deny that the said mortgaged premises are at all a scanty *'"' P'^™"

security tor the principal and interest due to the said complainant ; scanty se-

And these defendants further severally answering,' say that by an in-
''^"^^'

denture of demise, by way of mortgage, bearing date the day exfcutlon'^^

of 1813, and made between the said testator T. E. of the one of a mort-

part, and R. P. then of, &c. since deceased, of the other part, It is mise from

witnessed that in consideration of the sum of £ 800 sterling money, p" ^j
j"."^'

therein expressed to be paid to the said T. E. by the said E. P. and curing

which was in fact so paid, and the receipt whereof the said T. E. did '

thereby acknowledge, he the said T. E. did grant, bargain, sell, and

demise unto the said R. P., his executors, administrators, and assigns,

All that, &c. To hold the same unto the said R. P., his executors,

administrators, and assigns, from the day of the date thereof, for the.

term of 900 years from thence next ensuing, and fully to be complete

and ended, subject, nevertheless, to the proviso in the said indenture

contained, for redemption of the same premises, and making void the

said term of 900 years, on payment by the said T. E., his heirs, exec-

utors, administrators, or assigns, unto the said R. P., his executors,

administrators, or assigns, of the sum of £ 800, with lawful interest for

the same, at or upon the day of 1814; As by the

said indenture now in the possession of these defendants, and to which

they crave leave to refer for greater certainty, as to the tenor and That de-

contents thereof when produced, will appear ; And these defendants made in

further say that default was made in payment by the said T. E. of the K"^"!;
said sum of £800 and interest at the time in the said indenture men- died,hav-

tioned, for payment thereof, whereby the said estate and premises wi1l™ndap*

became vested absolutely at law in the said R. P. for all the then points'! tM
'

.
defendants

residue of the said term of 900 years therein ; And these defendants executrix

further say that the said R. P. departed this life on the ^^
exeou-

day of , having previously duly made and published his last ^^^
*'ia'

will and testament in writing, bearing date the day of , the same;
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CH. IX. 1812, and thereby appointed them, these defendants, executrix and

that T. E. executor thereof, and that on the day of , 1818, they,

them £400
^^^^^ defendants, duly proved the same in the Consistory Court of the

part of the diocese of H. and are thereby become the legal personal representa-

all arrears tives of the said R. P. deceased, as to the term and premises ; And
of interest, these defendants further say that the said T. E. did on the
and that '

the exeou- day of ' pay to these defendants as such executrix and exec-

pafd°inter-
"*'°'" ^^ aforesaid, the sura of £ 400, part of the said principal sum of

est to 1820. £ 800 so due and owing to the said R. P. deceased, together with the
Statement „. ,° , , ^r -r^ -r^ , k ,

of the arrears of interest thereon, and that M. r . hj. the executrix or the

fe? p'ii'nd"^
said T. E. deceased, did after the decease of the said T. E. duly pay,

pal and in- or Cause to be paid Unto these defendants, all arrears of interest upon
terest

•

that at the the remaining sum of £ 400 up to the day of , 1820

;

time of the ^r,^ these defendants further say that there now remains due and
execution •'

of his owing to them as such executrix and executor as aforesaid, upon or

E. pfm- ^y virtue of the said indenture of mortgage of the day of

hfin X" ' ^^^^' *^® principal sum of £ 400, together with the sum of

deeds de- £ for interest thereon, at the rate of £ 5 per cent, per annum

tiTwm
"^ from the said 3d day of August, 1820 ; And these defendants further

which T. say they have been informed, and believe it to be true, that at

isedtodo, the time of the execution of the said indenture of mortgage, bearing

wdl'rel ^^^^ ^^^ ^^ ^y °^ February, 1813, the said testator R. P. insisted

fused. upon having the title deeds and writings relating to the said estate

Deny that galled Little C. delivered over to him, and the said testator T. E.,
any fraiyi

_ ....
was intend- pretending that the same were not then in his possession, promised to

havhig'the deliver them up in a few days, but that he neglected to fulfil such

deeds de- promise, and refused at any time afterwards to deliver them up, when

or that they requested so to do by the said R. P. ; And these defendants deny that

forThe^pur- ^"7 fraud was ever intended by the said R. P. in not having such

pose of im- title deeds and writings delivered up to him, or that the same were

the plain- SO left in the hands of the said testator T. E. for the purpose of im-

^?' .°'
E?''" posing upon the said complainant, or any other person, or of permit-

E. to obtain ting the said testator T. E. to obtain any further sums of money on

sums, and the security of the said premises ; And these defendants submit to the

Bubmit the judgment of this Honorable Court whether they as the legal personal

are not en- representatives of the said testator R. P. are not for the reasons afore-

preferenoe said, entitled to the said estate and premises called Little C, and to

*° '.''^.„ have the said principal and interest so due to them as aforesaid paid

Or if not '"^ preference to the said complainant; Or in case this Honorable

whether Court shall be of opinion that the said complainant is entitled to the
they ought ., , . ., . , ,, n..i-i
not to be said mortgaged premises, and to be paid all arrears ot principal and

to redeem
'"terest in preference to these defendants by reason of the title deeds

him. being delivered over to him by the said testator T. E., and which

these defendants allege was a fraud by the said T. E. upon the said
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E. P., whether they ought not to be permitted to redeem the said CH. IX.

complainant, and to have possession of the said mortgaged premises

and of the title deeds and writing relating thereto delivered up to

them in case the said defendant T. E. shall make default 'in payment
to the said complainant at the time to be appointed by this Honorable

Court ; And these defendants deny, &c. {see form No. OXLIV. p.

187).

CLXXVII. Answer to a bill for tithes by a vicar against the occupier of an

ancient farm ; the defendant asserting that the farm was part of a dis-

solved abbey which came into the hands of the Crown in the reign of

Henry the Eighth, and was from time immemorial held exempt from

great tithes ; that some of the small tithes were covered by moduses, and

that agistment tithe was never paid, and submitting to account for what

is due in respect of other small tithes.

{For the title, see form No. OXXIX. p. 152.) This defendant, &c. Knows uot

{see form No. GXL. p. 184), saith he doth not know or believe that T^ether

, . I, , . . „ ™® vicar 13

the vicar for the time being of the vicarage and parish church of M. eutitied to j

T., in the county of Y., hath at any time been entitled to have and g^gat a'nd

receive, to his own use, the tithes both great and small of the several small, ex-

.,,, T,. n • • <^^P^ *s ap-
tithable matters and things irom time to time arising, growing, m- pears from

creasing, and renewing within the said vicarage, and the tithable
answer.

places thereof, except as in the said bill excepted, or other than as that the

hereinafter is mentioned, so far as applies to the farm and lands vicarage
'

^
^^ became va-

which are occupied by this defendant. cant.

Saith he believes it to be true, that the said vicarage became .T''^'"^^

vacant by the death of the preceding incumbent, at or about the time was duly

in the said bill mentioned ; and that the plaintiff" was shortly after- anVin-^

wards duly and lawfully presented, instituted, and inducted into the (dieted, and

vicarage and parish church of M. T. aforesaid, and that he might duly quali-

soon after his induction duly qualify himself to act and officiate as ^^^ ^^
vicar thereof, and that he hath ever since acted and officiated, and tbat he is

-„. ., K 1 I • 1,, entitled to
now, acts and officiates in the cure of the said vicarage, and that he all such

may be well entitled to have, take, and receive to his own use, from
fj,*^ef*y;.

the death of the last incumbent, all such tithes and payments in lieu cars were

of tithes, as his predecessors, the former vicars of the said parish

were lawfully entitled to have, take, and receive within the said par-

ish, and the tithable places thereof. Admits

Saith he admits it to be true that from and since the day fendant oo-

of , this defendant hath held and occupied, and still holds and oupies aa
' ^ ancient

occupies within the said vicarage and the tithable places thereof, a farm.
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CH.IX. certain ancient farm called or known by the name of C. G. farm,

consisting of a farm-house, and outbuildings, and acres of

land or thereabouts.

Saith that Saith that the said ancient farm was at the time of the dissolution

was^paroel
°^ *^^ '^'^ dissolved abbey of F., in the county of Y., and from time

of a dis- to time and all times from time whereof the memory of man is not

bey, and *<> ^^^ contrary, had been parcel of the said late dissolved abbey, and

th™h '"d°
^'*^ ^^^ ^^^^ °^ *^® possessions of the said late dissolved abbey,

oflQiig which was one of the greater abbeys, and had possessions of the
^""^ value of £ a year, was given and surrendered unto and came

into the hands of his late Majesty, King Henry VIII., under and by

virtue of the act of parliament, made and passed in the 31st year

of the reign of his said late Majesty, intituled " An act for the disso-

And be- lution of monasteries and abbeys." And this defendant believes that

lieves that fpQm {j^jg jq ji^g ^nd at all times from time whereof the memory
from time

. .
'

immemo- of man is not to the contrary, down to and at the time of the disso-

same was lution of the said late dissolved abbey of F., the said ancient farm

''hif ^Z-^^^ was holden and occupied by the said late dissolved abbey discharged

charged of and acquitted of, and from the payment of all great tithes ; and that

tithes^and ^J means thereof, and by force of the said late act of parliament

is now dis- passed in the 31st year of the reign of his said late Majesty, King

thererrom. Henry VIII., the said ancient farm continued to be and hath ever

since the passing of the said last-mentioned act of parliament been

and now is discharged and acquitted from the payment of all great

tithes.

Saith that Saith that from time whereof the memory of man is not to the con-

from time trary, there hath been paid and payable, and of right ought to be

rial the paid to the vicar for the time being of the said vicarage and parish of

modvSes ^- T. aforesaid, by the occupier or occupiers for the time being of

stated the said ancient farm, the several moduses hereinafter stated ; (that

payable to is to say,) yearly at the sum of for every milch cow ;

lieu™" '° ^""^ *^^ ®"™ °^ ^°'' ^^^T g^l' '^'^^ ^^P^ ^^^ feii upon the said

some of the ancient farm, in lieu of the tithe of milk ; and also at the

tithes. sum of for every foal yielded and brought forth upon the said

ancient farm, in lieu of the tithe of foals ; and also at the

sum of for every hive of bees kept on the said ancient farm,

in lieu of the tithe of honey and beeswax ; and also at the

sum of for every person in the family of such occupier or

occupiers, who did or ought to receive the holy communion, in lieu of

Easter offerings ; and on day the sum of for every

householder on the said ancient farm, in lieu of the tithe of poultry

and eggs.

Believes that the vicar for the time being is entitled to have and

receive in kind all other the small tithes (except the tithes of agist-
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ment) arising, growing, renewing, and increasing in and upon the said CH. IX.

ancient farm. Believes

Saith lie admits it to be true that he hath since the said day '^*.' }^% '^

, . , r, ivi.i.r- enUOed to

of
,
grown, cut, and carried from off the said ancient farm, receive all

considerable quantities of wheat, barley, oats, beans, and other grain
title's

1™-"^

and hay, without setting out the tithe thereof, or making any satis- cept agist-

faction to the plaintiff" for the same, or any part thereof, inasmuch as
j^jj^ijg

for the reasons aforesaid, no tithe was due to the plaintiff' in respect that he has

thereof, the same being great tithes ; and defendant for the same wheat, &o.

reason hath not herein set forth an account of such corn, grain, or hay. ^'3°"
o^t.

Saith that in the month of , this defendant paid to , the tithes,

the agent of the said plaintiff] the sum of £ , in full satisfaction ^^^ being'

for all small tithes and moduses in lieu of such tithes due to the said entitled.

Saith that

plaintiff^ up to : and the said then accepted the said he paid the

sum of £ -, on the part of the said plaintiff] in full satisfaction ^^ g^^^™

of all such small tithes and moduses up to , and gave this tithes and

defendant a receipt for the same, as for one year's tithes due to the ^ho gave a

said plaintiff" at then last.
thelame.'

Saith that the pasture lands of his said farm consist of states the

acres, or thereabouts, of the yearly value of per acre, as he
^f hjg'fa^

computed the same, and that from to , there was bred and of

upon his said farm, calves, pigs, and geese, and matters not

that fleeces of wool, of the value of , or thereabouts, ^^1^^^"^

are due to the plaintiff, for or in respect of the tithe of wool arising

on the said farm during the same period, but that no lambs were bred

thereon.

Saith that he had growing upon his said farm in that year,

acres of turnips, which he computed to be of the value of £

or thereabouts, and that from the middle of the month of to

the middle of the month of in the said year , he depas-

tured upon his said farm two years old heifers, and two

years old steers, together also with sheep.

Saith that to the best of his recollection and belief, he had not be-

tween and , growing, renewing, arising, or increasing

upon his said farm and lands in his occupation in the said parish of M.

T. or the tithable places thereof, any tithable matters or things, ex-

cept as aforesaid. Believes

Saith that he believes that none of the vicars of the said parish ever
^^^j',^'^""?

received any tithe of agistment within the said parish, or any satisfac- ars ever

tion for the same ; and he therefore submits and humbly insists that
ag^gtm^Sn

the vicars of the said parish are not entitled to any tithe of agistment tithe, and

„ , . .

,

. r *£•,.- submits

arising within, upon, or from his said ancient farm, or any satistaction that the

„ ^, plaintiff is

for the same. not entitled

Saith that he hath not since the day of , had more thereto

15
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CH. IX. than persons in his family, for whom Easter offerings were or

States in are payable, and that he paid and rendered to the Rev. , the

whom curate and agent of the plaintiff", the Easter offerings which were due

Easter of- at Easter, , Easter , and Easter , as the same

payable, became due and payable, and that by the immemorial usage and cus-

the sa"'e
^^ °^ '^^ ^^'"^ parish only is due from each such person

were paid, yearly for Easter offerings.

account for Saith that he is and at all times hath been ready and desirous to

what 13 due account for and pay to the plaintiff what is due to him for them respect .

r j r u/

of tithes, tithes arising upon, or from, or due, or payable, in respect of his said

farm.

CLXXVIII. Answer of the East India Company to a bill by a lay impro-

priator, claiming tithes or customary payments in lieu of tithes, in respect

of warehouses, &c. held or occupied by the defendants, they denying his

right thereto.

These defendants, &c. (see form No. GXL., p. 184), say they have

thatolain-
^^^^^ ^^^ believe that the aeddi plaintiff is now seised of or entitled to

tiflf is seised the impropriate rectory of in the said bill mentioned, but how

propriate" lo^g he hath been seised of or entitled to the said rectory, or whether
rectory, but Qp (jQt from the year or from any other time, defendants know

state from not nor can any how set forth, nor do they know, nor can they set

od nor^"" forth, save as after-mentioned, whether or not plaintiff as such impro-

whether he priator or impropriate rector or otherwise, is or not now or hath not

to receive since the said year or any other time, been entitled to have,

or oustoma- receive, or enjoy for his own use any tithes, rates for tithes, sums, or

ry pay- customary payments, or other duties in lieu of tithes, for the houses,

shops, warehouses, cellars, stables and other buildings of the citizens

and inhabitants of that part of the said parish which lies within the

city of L. and the liberties thereof as in the bill stated or otherwise.

Admit the
Admit that such act of parliament as in the bill mentioned was

act of par- made and passed in the reign of his late Majesty King Henry VIII.,

and the de- and that such decree as in the bill set forth was made in pursuance of
cree as set ^g gg^[|j g^gj ^jf parliament, though defendants for greater certainty

bill. as to particular contents of said act and of said decree, crave leave to

refer thereto when produced to this Honorable Court.

, . , Admit that they have ever since the year occupied and do
Admit that ,

•' , p , , ,. ,

they are oc- now occupy and are the owners oi several stacks ot warehouses and

owners of"
dwelling-houses, for their warehouse-keepers and servants, and waste

various ground, situate in or near G. L. and H. A., all which are in that part

for their of the said parish of , which is within said city of L., and was
servants,

jj^jj^ y^y defendants.

Say that having built and they themselves being the owners of said
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warehouses and dwelling-houses they do not now nor ever did hold CH. IX.

the same or any part thereof under any yearly or other rent or for any say that

consideration in the nature or in lieu of rent, nor hath any vearlv or '^^^ ^^'"S
, . , . .

J J J owners do
otner rent or any consideration in the nature or in lieu of rent at any not hold

time been paid for the said warehouses, dwelling-houses, or ground, XtT be?
though defendants say they do apprehend, and believe that certain l'<*™ that

dwelling-houses, or some edifices or buildings, were formerly erected ings stand

and did stand upon the site of or upon the same pieces or parcels of"i^™f*^'_
land or ground on which defendants' said warehouses and dwelling- cient mes-

houses have been sjnce erected or built, and do now stand as afore- thafsomT
said, and that some yearly or other rents or payment in the nature of P°'^ '^^^

rents were reserved or made payable for or in respect of such dwell- payable,

ing-houses or other edifices and buildings, or the ground on which the houses^

same stood, but they are unable to set forth as to their knowledge or ''^'"S °<'°^-

, .
,

° pied by
Otherwise what such rents or payments were, or whether they were poor per-

paid or not, except that they say they have always understood or ^°g"
g' ^,^at

believed, and do now understand or believe, that such houses or ™ ''ente

buildings were inhabited or occupied by persons of very low descrip- paid.

tions and necessitous circumstances, and therefore not likely to pay

or make good any rents or payments whatever in respect thereof.

Say they do not now inhabit or occupy, nor have they inhabited or

occupied since the said year or during any part of that time do not in-

any messuages or dwelling-houses, warehouses, yards, sheds, wharves, houses^"^o

quays, stables, or other edifices, buildins;s, and premises situate ^"'"^ *>"

. , . , r. , ., ,.,,.,.. aforesaid.
Within that part ot the said rectory and parish which is m the city

of L., or the liberties thereof, save as aforesaid.

Say they are advised and humbly insist that plaintiff a& the lay im- Insist that

propriator of said parish or rectory is not entitled under or by virtue fayhnpro-

either of the act of parliament or the decree in bill mentioned or other- P"ator is

not entitled

wise to any tithes or yearly or other payments in the nature or in lieu to any

pay-y of tithes for or in respect of the said warehouses and dwelling-houses
other d""

of defendants or any of them, inasmuch as they have also been ments.

advised and do conceive that said act of parliament and the said

decree were both made with a view to the clergy of L. and not to lay

impropriators, and there is not any custom to warrant the demand of

any such tithes or payments in lieu thereof. Admit that

Admit that having been so advised they have not paid, but on the '''p ^^-^

contrary have refused to pay any sums or sum of money to plaintiff or pay plain-

to any person for his use since the year for or in respect of they have

tithes or dues for these defendants' said warehouses and dwelling-houses, investigat-
° ed as to ms

or any of them, save and except that certain of their said warehouses right to

having been built previous to the year , and plaintiff having mand, and'

in the month of in that year, made a demand to be paid submit that
the pay-

tithes thereon at the rate of in the pound on the yearly sum ments
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^^- ^^- of £
, such being as defendants believe the sum the said ware-

whioh they houses were rated as to the land-tax, and defendants not having

viously™"
sufficiently investigated the right of plaintiff to make such demand,

were made defendants did then submit to make such payment to plaintiff and

own wrong, they have continued to make the same up to last; but they

th&y'are
^° ^°'" ^^^ reasons aforesaid insist that such payment hath been made

not bound in their own wrong and through ignorance of their own rights, and are

the same, therefore not bound to continue the same for the future.

CLXXIX. Answer to a bill by a rector, and hia lessee for arrears of tithes

— three of the defendants had carried on the business of brewers in

partnership, which was dissolved as to one, and another defendant admit-

ted a partner
;
(the other defendant occupying a house and garden as their

clerk ;) the defendants admit the plaintiffs title, and set forth the accounts

required as far as they are able, but insist upon a composition which had

been paid annually in lieu of tithes as binding upon the plaintiffs.

A supplemental answer was afterwards filed by three of the defendants by

leave of the Court, to explain and correct several mistakes made in setting

out the accounts ; (vide post, p. 235.)

The joint and several answer of W. P. T., J. S., E. W., E. T.,

and W. H., defendants, to the bill of complaint of the Rev. F. W. B.,

clerk, and C. E. complainants.

Ad tth t
These defendants, &c. {see form No. OXL. p. 184), severally

F. W. B. answering, say they admit it to be true that the said complainant

instituted F. W. B., was at or about the time in the said bill in that behalf

"'^^
'"rf""*"

mentioned, duly and lawfully presented, and instituted, and inducted

now the to and into the rectory and parish church of S. M., in the said bill

as'recto?'
mentioned, and that he has ever since been, and is now the true and

entitled to lawful rector thereof, and that as such rector he became entitled to
fl.ll trtns^

great and all the tithes both great and small of the several tithable matters
small; ^^^ things growing, renewing, arising, or increasing within the said

rectory and parish, and the tithable places thereof; and these

,
.J fj^

1 defendants further severally answering say they do not know of their

a lease of own knowledge, but they have heard, and believe it to be true, that

was grant- in or about the month of May 1813, the said complainant F. W. B.,

I??y^'^'did duly demise to the said complainant C. E., the several tithes
tB. to O. hit

, • /»

arising within the said rectory, or parish, for the term of fourteen

years from the 25th of March 1813, if the said complainant F. W. B.

should so long live and continue rector of the said parish, and that

that such ™ ^'^ about the month of June 1818, the said alleged lease was sur-

lease was rendered by the said complainant C. E., to the said complainant

Burreudered F. W. B., and that the said last-named complainant did thereupon
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duly grant another lease of the said tithes of the said complainant ^^- ^^

C E., for the term of twenty-one years from the 25th of March and a

1818, if the complainant F. W. B. should so long live and continue '^rlnttdT

rector of the said parish, and that such last-mentioned lease is still which is

subsisting; And these defendants further severally answering saysisting;

they admit it to be true that in and previously to the said year 1813, thedefend-

these defendants, W. P. T., J. S.,.and E. W., did hold and occupy a ants W. P.

certain farm and lands hereinafter mentioned, within the said rectory and E. W.

and parish, or the tithable places thereof, in copartnership, and that occupied a

they did continue from thenceforth so to occupy the said farm and lands until

lands until the month of October 1820, and that this defendant, j82o,

E. W. did then retire from the said copartnership and cease to occupy wiien E. W.
'

_

"^

. . retired,- and
the said farm and lands, and that upon this defendant E. W.'s retiring the defend-

from the said concern, this defendant R. T. was admitted a partner
\^^^ admit-

in the said concern, in the place of this def$idant E. W., and that ted a part-

these defendants W. P. T., J. S., and R. T., did from thenceforth

hold and occupy the said farm and lands in copartnership together,
^^^^ ^^^

and that the said farm and lands were previously to and until the lands were

latter end of the year 1813, fifty-seven acres, two roods, and thirty fifty-seven

perches, exclusive of plantations and buildings, but including the ^°™^' ^™
gardens occupied by the defendants as herein stated ; and in the thirty-

latter end of the year 1813 these defendants W. P. T., J. S., and ^^^^ ^ddi-

E. W., purchased an additional piece of land, whereby the whole of'°n^"^°'i

their tithable land was increased to sixty-seven acres and eighteen chased;

perches, but the said quantity was reduced within the last two years ty^^^Tre-

by new plantations and several large ponds ; And these defendants duced by

W. P. T., J. S., E. W., and R. T., further severally answering say and ponds;

they deny that these defendants, or any or either of them had during
f^^j.^^^^

the respective times in the said complainant's bill in that behalf stat- corn, grain,

ed, growing upon, and took from off, the said farm and lands divers or grasses,

any quantities of wheat, barley, and oats, and other corn and grain,

and that they or any or either of them had in each year during the

time aforesaid growing upon and have taken off the said farm and

lands divers or any quantities of wheat, barley, and oats, and other

corn and grain, or divers or any quantities of clover and other arti- ^"g'^P^^^^^

ficial grasses, but these defendants admit that they have had during and made

the time aforesaid, divers quantities of grass which they mowed and ^°'°y
^lj_

made into hay ; And these defendants severally deny that they did in ™S«^^^^

any or either of the years of such their respective occupations enter ^nder-

upon and take off from the said farms and lands, divers or any quan- ^°°^{^^'^g_

titles of wood and underwood, excepting for the purpose of repairing pairs
;
deny

the fences upon the said farm ; And these defendants severally deny ^^^^^ tu^.

that they, or any, or either of them, had growing upon, and did take ^^P^^. pota-

from off their said lands in any, or either of such years, divers or seed's;
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^^- ^^- any quantities of turnips and potatoes, flax, hemp, cole seed, mustard

seed, turnip seed, or other kinds of seeds ; And these defendants

admit hav- admit that they had respectively in each of such years upon their

inghad g^id farm and lands, such milch cows as hereinafter stated, which
cows,

_ _
'

_

produced great quantities of milk, and such number of cows which

have produced such calves as hereinafter stated, but these defendants

bnt deny deny that during the period aforesaid, they, or any, or either of them

sows or have, or hath had upon their said farm and lands, any sows, or any

ducin'o-''™'
™ares which have produced colts, or a colt, excepting in the year

young, ex- 1821, when they had a mare which produced one colt only ; And

1821, when these defendants deny that they, or any, or either of them have or

was m-o-
^^''^ during the period aforesaid, kept upon their said farm and lands,

daced; de- any sheep or any ewos which have produced lambs, excepting that in

kept any the latter end of the year 1820, they kept about one hundred ewes,
sheep, ex- ^Jiich last year produced about one hundred lambs only, and which
ceptin. J r

,

1820, when ewes were duly shorn in the year 1821, but about sixty-two only of

one\un- ^^^ ^^^^ ewes were shorn in the year 1820, and such ewes produced
dred ewes gugh quantities of wool as hereinafter stated ; And these defendants
which pro- ,

, , . ^ , , , .

duced one deny that they or any or either of them have, or hath had upon their

lambs^ said farm and lands during the period aforesaid, any turkeys, ducks,

Deny hav- geese, or other fowls ; And these defendants further severally

kCTs^So""^" answering say that during the period aforesaid, they respectively

Say that occupied part of the aforesaid lands as gardens for their own private

Fand was* "^^' which produced them vegetables and fruit for their families, but

occupied as believing and fully understanding that the said complainant C. E.
gardens . . . , , ,

which pro- had accepted and taken a composition tor all the tithable matters

etaWes^for"
^'^^ things, arising, growing and increasing upon their said farm and

their fami- lands, these defendants did not keep any account of the vegetables

which they and fruit growing upon the same as aforesaid, and they are totally

kept no ac- unable to set forth any account thereof; and these defendants deny
count; •' ' '

deny hav- that they or any or either of them did in each or either of such years

bSren'oat- agist and depasture upon the said farm and lands, any barren and
tie, except unprofitable horses, mares, geldings, bullocks, oxen, steers, sheep, or

stated. other barren and unprofitable cattle excepting as hereinafter stated

;

Say that And these defendants say that during the period of their occupation

ried on the of the said farm and lands as herein stated, they have carried on the
trade of trade or business of brewers, and for the purposes of their said

and for the trade, have kept from sixteen to eighteen horses in each year, but

Swreof the whole of such horses were kept in the stable and fed on hay,

kept horses excepting when any of them were sick, when these defendants caused
which were i o -^

kept in the such horses to be turned out and depastured for a few days only, but

cept when these defendants cannot otherwise than as herein stated, set forth the

sick, when number of their said horses so depastured, or any further particulars

turned out relative thereto ; And these defendants deny that they or any or either
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of them have or hath had in any or either of such years growing CH. IX.

upon, and have taken from off their said farm and lands, any other and depas-

tithable matters and things than as hereinbefore stated; And these 'o^^y 1,3^^.

defendants W. P. T., J. S., E. "W., and E. T., further severally ing had any

answering say they admit it to be true that these defendants W. P. T., able mat-"

J. S., and E. W., did previously to the year 1813 convert into a gar-
'^^'(ji^jg^jg^

den, and did from the said month of May, 1813, up to the month of by four de-

October, 1820, occupy as a garden, certain lands within the said that three

rectory or parish adjoining to a dwelling-house occupied by this °^ ^^^^^"^

defendant E. W., as one of the partners in the said first-mentioned occupy as a

copartnership, but such garden formed part of the farm and land faL tods^
aforesaid, and that this defendant E. "W., but neither of these other JJ^'^

*?' E.

defendants, did during the time aforesaid, have and take from off the the' other

said last -mentioned lands divers quantities of garden stuff and fruit
^^^^"t'},™^.'

as hereinafter stated; And these defendants W. P. T., J. S., and ^o™ gar-

E. T., further severally answering say they admit it to be true that and fruit,

they these defendants have from the said month of October, 1820, ,

Admission
•1

„ by three
to the present time, and do now occupy by means of the said other defendants

defendant W. H., their traveller and clerk, the said house and gar- by^their^

den, and that the said defendant W. H., hath, but neither of these traveller,

other defendants have, from the said month of October, 1820, taken ant W. H.

upon and from off the said last-mentioned lands, divers quantities of
Jj|"?

9"°'^"

garden stuff and fruit ; And these defendants severally deny that they I820 the

or any or either of them have or hath during the time in the said bill den and

mentioned, converted into garden ground, any land within the said ^l^^^'
^'

rectory or parish, other than such land as herein particularly men- from gar-

tioned ; And these defendants W. P. T., J. S., E. W., and R. T., ^nd fruit.

further severally answering say they deny that they or any or either Deny that

of them have or hath in any or either of the years from the said converted

month of March 1813, to the present time, held and occupied, or do auy o.ther

\ '^

.

' land into

now hold and occupy divers or any lands contiguous or near to the garden

said last-mentioned lands or elsewhere within the said rectory or fhat they""^

parish of S. M. aforesaid, or the tithable places thereof, or any lands bave ocou-

in any other parish ; And this defendant W. H., further answering occupy any

saith he admits it to be true that he this defendant as the traveller i^^^
and clerk of the said other defendants W. P. T., J. S., and R. T., Admission

hath ever since the month of October, 1820, held and occupied, and ufathe 00-

doth now hold and occupy the hereinbefore-mentioned garden, situ- cupied the

ate within the said rectory or parish, or the tithable places thereof, and took

and that he hath in each year of such his occupation, had growing
"'''.|f/™'JJ.ff

upon, and has taken from off the said lands divers quantities of gar- and fruit,

den stuff and fruit, which this defendant consumed in his family, but consumed

this defendant never kept any account thereof, and therefore cannot '" bi* own

set forth any particulars thereof or relative thereto ; And all these of whioh no
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^^- J^- defendants further severally answering say they admit it to be true,

account that the tithes of the several tithable matters and things in the said

^Admiuhat complainant's bill mentioned as aforesaid, if the same had been duly

the tithes set out and rendered to the said complainant C. E., would have been

eral titha- of considerable value, but of what value these defendants for the rea-

ble matters
gQj,g aforesaid cannot set forth : And these defendants further sever-

aioresaid, if
_

'_

duly set ally answering say they admit it to be true that they these defendants

have^been ^^'^ '^o*'' '^o' ^^^ ^^7 o'" either of them set out the whole of such tithes

of consider- to the said complainant C. E., and that they have respectively con-

Admit that verted the whole of such tithes during the period, and according

set out the
*° ^^^ respective occupations of the said lands by these defendants

whole of as aforesaid, to their own use for the reasons hereinafter stated

;

and that
' And this defendant W. H. admits it to be true that he hath never

verted°t'h
^^^^ ^"7 compensation for the tithes aforesaid, possessed by him or

same to for any or either of them, by reason that he this defendant having

use; W. H. occupied the said garden as aforesaid, as the clerk of the said other

saith that defendants, he this defendant considered and believed that the
he, occupy- _ _, _^
ing the gar- said other defendants W. P. T., J. S., and E. T., had made a

clTrk to the
compensation or satisfaction for such tithes to the said C. E. ; And

other de- these defendants W. P. T., J. S., E. W., and R. T., further severally
fendants, . , , . . '

, , , . ,

believed answermg say they admit it to be true that they do respectively

had'maTe
^^'sge that they have and they do severally insist that they have

compensa- duly made a compensation or satisfaction to the said complainant

other de- C. E., for all and every the tithes of the said several tithable matters
fendants al-

g^jj^ things arising and growing, and taken by these defendants
lege and in- o a o cjj j

^

sist that respectively from off the said farm and lands occupied by them

duly made within the said rectory and parish, or the tithable places thereof, and
compensa- including all the said garden, up to the 25th day of March, 1821,

tithes up to for these defendants severally say that in the year. 1813, these defend-

I82i°'lnd ^"' ^- ^- T-' J- S., and E. W., understanding and believing that

say that be- the said complainant C. E. had rented the tithes of the said rectory

E. had or parish from the said complainant F. TV. B., applied to the said

t^th'^'^ th^
^" ^' '^ know what he demanded by way of compensation or satis-

agreed with faction for the aforesaid tithes, when the said C. E. proposed to

him £11'^ these defendants to take and accept the sum of £11 by even half-

*<"' °"^ yearly payments by way of compensation or satisfaction for their said

was paid; tithes from the 25th day of March, 1813, to the 25th day of March,

1814, and these defendants having agreed thereto, accordingly paid

the said C. E. the said sum of £ 11 by equal half-yearly payments

;

,, , And these defendants W. P. T., J. S., and E. W. having afterwards
A small ad-

t . , .

dition hav- made a small addition to "the land in their occupation within the

made to
^^^^ parish or the tithable places thereof, the said C. E. himself pro-

their lands, posed to and demanded of these defendants the sum of £ 13 10s. as a

sition was composition or satisfaction for all and every the tithes of the several
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tithable matters and things arising, growing, and taken, by them CH. IX.

from off the lands occupied by them within the said rectory and par- increased

ish or the tithable places thereof for the year commencing from the *°
f

^^
J.°''

25th day of March, 1814, to the 25th day of March, 1815, and these uedtobe

defendants having agreed thereto accordingly, paid the said C. E. the Miohael-

said sum of £ 13 10s. by equal half-yearly payments, and these defend- ^^^' i^^"'

ants duly paid the said sum of £ 13 10s. yearly and every year to the

said C. E. as a compensation and satisfaction for all and every the

tithes of the several tithable matters and things arising, growing, and

taken by them respectively from off the said lands occupied by them
or any or either of them (and including all the said gardens) within

the said rectory and parish or the tithable places thereof, from the

said 25th day of March, 1814, to Michaelmas, 1820, excepting that on
^^^^ ^.^

Lady-day, 1815, these defendants only paid the sum of £ 3 15s. for the for one half-

half-year's tithe due and payable on that day in consequence of these fi^gythes
°

defendants havinar in that half-year let off considerable part of the '^'^'^^ P^i"!.° ' "^ by persons
lands previously and subsequently occupied by them as aforesaid to to whom

divers other persons who paid the tithe thereof the proportion of which h^Vbeen
was settled and arranged by the said complainant C. E. ; And these let.

defendants W. P. T., J. S. and E. T. further severally answering made of one

say, that having commenced partnership in the month of October
'^'^^'Zfs^-'^

1820, as aforesaid, they these defendants duly paid to the said C. E. tion to

the sum of £5 15s. as a compensation and satisfaction for their tithes 1821.

as aforesaid for the half-year commencing Michaelmas, 1820, to Lady-

day, 1821, including the tithes arising from the said garden occupied

by the said other defendant W. H. as their clerk as aforesaid, and on

Michaelmas-day, 1821, these defendants by their solicitor tendered the
ma^e°at'^

sum of £ 6 15s. to the said C. E. for their previous half-year's tithe Michaelmas

inin*. 1 of another
commencmg at Lady-day, 1821, up to Michaelmas-day, 1821, when the half-year's

said C. E. refused to receive the same, but did not at that time or previ-
^{J^JJJ'q ^

ously or subsequently thereto give these defendants or any or either of refused to

them any notice whatever of his intention, or that they were to consider gave no in-

the said annual payment by way of compensation or satisfaction for
Jj™?^'!""^

the tithes as at an end ; And all these defendants further severally composl-

answering say, they deny that the said complainants or either of them be oonsid-

have or hath frequently or at any times or time made such or the er^d as at

like applications and requests to these defendants or to any or either ^^^^ ^^^^i_

of them, as in the said complainant's bill in that behalf stated in cations be-

respect of the matters therein stated, although these defendants sever- as stated in

ally admit that the said complainant C. E. hath written several letters
^^^gJI'

^'"

to these defendants demanding a large sum of money for pretended they admit

arrears of tithes, but which these defendants refused to pay, consider- ^^ote sev-

ing the aforesaid composition paid to the said C. E. to be in lieu of
^[^iirdn'r^

all tithes payable by them in respect of the lands occupied by them large ar-



234 EQUITY PRECEDENTS.

^^- ^^- respectively within the said rectory and parish or the tithable place

rears of thereof, and that thereupon they were not bound to render to him
' °'" any account or any further payments as demanded by him in and by

they have
' ^^^^ letters ; And these defendants further severally answering say,

not entered they admit it to be true that they have never entered into any agree-

composi- ment or composition with the said complainants or either of them in

thToll'"^
i"espect of thS tithes or any of them arising from the said lands sit-

tiffs for the uate within the said rectory or parish of S. M. aforesaid, or any of

the 2Bth them from the 25th of March 1823, or otherwise than as aforesaid,

?s9q°'j'h
^^^ which payments or composition for tithes these defendants sever-

as before ally submit and insist are binding upon the said complainants respec-

hisis^ that *i'^^'y> ^^^ 'hat the said complainants or either of them are or is not

the pay- entitled to any further payment or account in respect of the tithes

made are aforesaid during the period aforesaid from these defendants or any or

the'oliSn"''
^^^^^^ of them ; And these defendants further severally answering

tiffs. say, they admit it to be true that the lands in the said complain-

Admit that
a^ijt'g ^jjjj jjj ^)^g^ behalf mentioned, are respectively situate within the

certain
.

' r ./

lands are said parish of S. M. and not in any other parish, and that they these

the parish defendants are as hereinbefore stated, the owners and occupiers of

of S. M., such lands: And these defendants, W. P. T., J. S., E. W., and R. T.
and that the

. . ,',,.,.
defendants severally answermg, say, that they have m the schedule to this their

and oooupi-
answer annexed, and which they pray may be taken as part thereof,

ers thereof, set forth according to the best of their judgment and belief a full,

to a Bched- true, and particular account of all and singular the quantities of hay

accou^ t of
^h'^^h ''hsy liave respectively had taken and received on, or from off

certain the said respective lands in each of the years aforesaid, or in any and

matters. which of them, and of the value thereof in each of such years, and

also a like account of the number of milch cows which they respec-

tively kept on their said lands or any part thereof in each of such

years, and of the quantities of milk produced by such cows in each

of such years, and also a like account of the number of cows which

they respectively had on their said lands or any part thereof, in each

of such years, and of the numbers of calves produced thereby in each

of such years, and also a like account of the numbers of sheep shorn

by them or any or either of them on their said lands in each of such

years, and of the quantities of wool produced thereby ; And these

thev'^ave
defendants severally deny for the reasons aforesaid that they or any or

withheld or either of them have or hath during the period in the said complain-

any tithes ant's bill and hereinbefore mentioned, withheld or subtracted from the
of the mat-

gg^jj complainants any of the tithes of the several tithable matters

said, and aforesaid, and submit and insist that they are not liable to account to

they are not '^e said complainants or either of them for any of such tithes, or to

liable to ac- pay to them, or either of them, any sum or sums of money in respect

thereof; And these defendants severally deny, &c. {see form No.

GLIV. p. 187).
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CLXXX. Supplemental answer filed by leave of the Court to explain and CH. IX.

correct mistakes made by three defendants in a former answer put in by
them jointly with other defendants to a bill by a rector and his lessee for

arrears of tithes; (vide ante, p. 225.)

(For the title, see form No. GXXIX. p. 182.) These defendants

now and at all times hereafter saving and reserving to themselves and

each of them all and all manner of benefit or advantage of exception

which can or may be had or taken to the many errors, uncertainties,

and other imperfections in the said complainant's bill of complaint

contained for supplemental answer thereto, or unto so much and such

parts thereof as these defendants are advised is or are material or

necessary for them or either of them to make any answer unto, these

defendants severally answering say, that by mistake in their said Say that

former answer they, these defendants respectively, stated that they ^7
™'s'ake

denied that they, or any or either of them had in any or either of the having held

years from the month of March 1813 to the then present time, held contiguous

and occupied, or did then hold and occupy divers or any lands con- '° *^? '*°^'
'

.

^ •'

. .
•'

.
mentioned

tiguous or near to the last-mentioned lands in the said complainant's in the bill,

bill mentioned, or elsewhere within the rectory or parish of S. M. in thatln'l82l

the said bill mentioned, or the tithable places thereof, or any lands th^y oo^u-

, . , „ '
, ^ T 1, , . , Piso certain

in any other parish, for these defendants severally say that in the Unds for

month of June 1821 they, as copartners as in the said bill mentioned,
^'f^e^i^™^^

entered into the occupation of certain lands in the said parish of S. sheep.

M. called T. and containing about twenty-six acres, for a temporary

occupation only, and for the purpose of feeding certain sheep then in

their possession ; And this defendant W. P. T. further answering ^^^ ^:^J'

saith, and these other defendants believe it to be true, that this the other
dsfsodtints

defendant W. P. T. hath in each and every of the years from the believe that

month of March 1819 to the present time held and occupied and now
j^^j^JIg'JJ"

holds and occupies individually certain lands and freehold property 1819, held

of his son the said R. T. within the said parish,'and called B., con- j^nds the

taining about twelve acres, and that he the said defendant was also at Property of

the time of the filing of the said complainant's bill and had been for

several years previously thereto in the occupation of fourteen or fif- and at the

teen acres or thereabouts of land of his own freehold property in the ing the bill

parish of A., which parish adjoins the said parish of S. M. and which erSdj^of

'

last-mentioned pieces of land are described in the title deeds relating his own.

thereto as follows (that is to say) ; All that close, &c., &c., all which the title

said closes and lands lie adjoining together, and are situate lying and ^^j^j^^'-g

being in the parish of A. aforesaid ; and this defendant W. P. T. own or in

saith that such title deeds are not now in his custody or power, defendants'

although the same lately were, nor are the same or any or either of P°g ^^^1?°;

them in the custody or power of the said other defendants or of any previously
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^^- ^^- or either of them ; And these defendants further severally answering

to 1821 A. ^^7' ^^®y have been informed and believe it to be true that one A. A.
A.oooupied ^as the occupier of the said lands called T. for about ten years previ-

oalledT., ous to Lady-day 1821, when he quitted the same, and that he during

paid a com- •'^'^ ^^^^ occupation paid a composition of £ 2 18s. a year by half-

position in yearly payments of £ 1 2s. to the said complainant C. E., in lieu and

titlies; in satisfaction of all tithes arising from the said lands called T., and

Say that that he duly paid the same up to Lady-day 1821, when he quitted the

pied the occupation of the said lands ; and the said defendants say, that they

1822' ""rt
' entered upon the occupation of the said last-mentioned lands in the

afterwards month of June 1821 as aforesaid, and remained in the occupation

has co^tin- thereof until Lady-day 1822, when they quitted the same, and J. D.,

ued to pay the owner thereof, entered into the possession and occupation of the
the compo- . , . «

sition. said last-mentioned lands, and as these defendants have been informed

and believe it to be true, has duly paid a half-yearly composition of

£ 1 12s. 9d. in respect of the said lands, and as a composition or sat-

Admit isfaction for the tithes thereof from Lady-day 1822 aforesaid ; and

paid no^^ these defendants severally admit that they have never paid any com-
composi- position or satisfaction to the said complainants or either of them for
tion for the .. . .

tithes the tithes ansmg irom the said lands called T., during their occupa-

plaintffi not
*'°'^ thereof as aforesaid, but severally say that the said complainants

having have not nor hath either of them made any demand upon these defend-

demand. ants or any or either of them in respect of the tithes of the said lands

called T., or for any sum or sums of money as by way of a corn-

Admit position or satisfaction for the same ; And these defendants severally

that they answering say, they admit to be true that they have never entered
never enter- a ,1 ' j j

ed into an into any agreement or composition with the said complainants or

fOT th?^° either of them in respect of the tithes or any of them arising from

same. their said lands called T. aforesaid, or for any or either of them : And

Denv hav-
these defendants further severally answering say, they deny that these

ing grown defendants or any or either of them had during the time of such their

' ' occupation of the sai'd lands called T., growing upon and took from off

the said lands divers or any quantities \_deny having grown any wheat,

corn, hay seeds, S^c, ^c] ; and this defendant W. P. T. further

W. P. T. answering saith, he hath purchased the said lands called B. in the
saith, that f
hepurchas- year 1818 for his son the said R. T. and hath ever since been in the

oal'ed B occupation thereof, and saith that on the tithe receipt day at or about

andocou- Michaelmas 1819, to the best of his knowledge, remembrance, and

same, and belief, he this defendant attended at the office of the said complainant
™.^^i^' ^P' C. E., for the purpose of ascertaining what sum of money was payable

know the by him to the said C. E., as and by way of composition or satisfaction

c^posi-° for his tithes growing, renewing, and increasing upon his said lands

tion, when galled B., and that this defendant was thereupon told that the amount
he was told .. ^ , . -, n < • f , • i

£1 126. M.\ of the composition 01 this defendant in respect of such tithes was the
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sum of £1 12s. Qd., payable by half-yearly payments, and that this CH. IX.

defendant thereupon paid to the said complainant C. E. the sum of that he

1 6«. 3d., being the first half-yearly payment or composition for this
one"ha?f-

defendant's tithes of the said last-mentioned lands ; And this defend- year's

ant saith that he duly and regularly by himself or some friend of his and contin-

paid the said sum of 16s. Sd. to the said C. E. as the half-yearly pay- g^^g'^Xl^
ment or composition of this defendant in respect of such last-men- Lady-day

1821
tioned tithes, yearly and every year from Lady-day 1819 until Lady-

day 1821 ; And this defendant W. P. T. further answering saith, he that he al-

admits it to be true that he doth allege and insist that he hath in man- !^S?'' ^.?'^.
=>

_
insists that

ner aforesaid duly made a composition or satisfaction to the said com- he has

plainant C. E. for all and every the tithes of the several tithable mat- composi-

ters and things arising, growing, and taken by this defendant W. P. j!™ for the
titncs 01

T. from off the said lands called B. occupied by him during the pe- the lands

riod aforesaid ; And this defendant W. P. T. further answering saith,
'^^ ^

that he this defendant, instructed his solicitor, the late Mr. J. D. on Saith that

or about Michaelmas 1821, to tender the sum of 16s. 3d. to the said ed his soli-

C. E. for his previous half-yearly tithes of the said lands called B., ^^"51^^^'"

commencing from Lady-day 1821, up to Michaelmas-day 1821, and this I821, to

defendant believes that the said Mr. J. D. did accordingly tender the ^er to the

same to the said C. E. ; and this defendant saith that the said C. E. hath Pjaintiff C.

,
E., believes

not at any time either previously or subsequently thereto given this de- that he did

fendant any notice whatever of his intention, or that he, this defendant,
that no^'no-

was to consider the said annual payment by way of composition or sat- Jioe has
___ -06611 £1V6I1

isfaction for his tithes aforesaid as at an end ; And this defendant W. to deter-

P. T. further answering saith, he denies that the said complainants or "'^p*^

either of them have or hath frequently or at any times or time made tion.

such or the like applications and requests to this defendant as in the Denies ap-

said complainants' bill in that behalf stated in respect of the matters
^g\„g'™fde

therein stated, otherwise than as in this defendant's former answer as stated in

stated ; And this defendant W. P. T. further answering saith, he and Ld'mita

admits it to be true that he never entered into any agreement orthathenev-
6r ClitcLSCi

composition with the said complainants or either of them in respect into any

of the tithes or any of them arising from his said land called B., situ- ^fith^Sr'

ate within the said rectory or parish of S. M. aforesaid, or any of them plaintiffs in

• -1 n •11 1*1 rGSp6Ct Ot

from Lady-day 1819 otherwise than as aforesaid, but which payments the tithes

or composition for tithes this defendant submits and insists are bind-
aforesaid

ing upon the said complainants respectively, and that the said com- but insists

plainants or either of them are or is not entitled to any further pay- payments .

ments or account in respect of the tithes aforesaid during the period
^^^^^^^^

aforesaid from this defendant ; And this defendant W. P. T. further Denies hav-

answering saith, he denies that he hath had during the respective "Jf
t^"^"

times in the said complainant's bill in that behalf stated, growing l^"<^^oaned

upon and took from off the said lands called B. divers or any quanti- &o. but ad-
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IX. j-jgg (jf wheat, barley, and other corn, and grain, excepting oats, as

mits hav- hereinafter stated, or had in each year during the time aforesaid,

clover and growing upon and had taken from off the said lands divers or any

Sto hav''^
quantities of wheat and other corn and grain excepting oats, but this

defendant admits he hath had such quantities of clover as hereinafter

stated, but no other artificial grasses, and that he hath had during the

time aforesaid divers quantities of grass which he mowed and made

into hay, and divers quantities of potatoes, turnips, and parsnips

;

and this defendant, &c., &c. ; And these defendants severally deny,

&c. (see form No. GXLIV. p. 187).

CLXXXI. Further answer after exceptiong taken and allowed to the de-

fendant's former answer to a bill for an account, and to restrain the in-

fringement of a copyright.

Admits {^°^ *^« /"»»« of *^i^^ ««« ^°- OXXIX.p. 182.) This defendant,

that he has saving and reserving to himself, as in and by his former answer to
by himself , .

,

,.,.,,.„!. , . , ,

andothm- the said complainants said bill or complaint was saved and reserved,

ooi?ie?of^
for further answer thereto, or unto so much thereof as this defendant

the -work, is advised is material or necessary for him to make answer unto,

the number answereth and saith he admits it to be true that this defendant hath

ofsuchcop-i3„ tijg defendants T. N. L. and R. 0. and by other booksellers em-

Denies that ployed by him, published and sold many copies of the edition

he is con- ^f published by this defendant as in his former answer men-
tmumg the ^ ' .it
publica- tioned ; and that the number of such copies sold by him amounts in

LTl. i.,. the whole to , or thereabouts, as nearly as this defendant can
Statmgthe '

.
.

amount of set forth the same to his knowledge or belief; but this defendant

admitting denies that he is now proceeding or threatens to proceed in publish-

that he has
jjjg and selling the said book, having discontinued the sale thereof, as

same to his in this defendant's former answer mentioned ; And this defendant
own use.

further answering, saith that the profit which he hath made by such

number of publication doth not exceed the sum of £ to the best of this

DrmSd and defendant's knowledge and belief, and this defendant admits that he

the Dum- hath applied the produce and profits of the said publication to his

andremain- own use ; And this defendant saith that he printed and published
ing unsold, copies of the said book or work and no more, and that he

ring to a hath sold copies, and that there now remain copies

for an ac- in ^^^ °^^ custody or power, or in the custody or power of other

count of the persons by his order or for his use, as nearly as he can set forth the

produced said several particulars as to his knowledge, information, or belief;

Kon^and
* and this defendant hath, in a schedule to this his further answer

the profits annexed or underwritten, and which he prays may be taken as part

therefrom, thereof, set forth to the best of his knowledge, remembrance, infor-
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mation and belief, a just and true account of all the sums of money CH. IX.

which have arisen by the publication and sale of the said book and

the profits which have arisen therefrom. J. L.

CLXXXn. Answer of a trustee submitting to act as the Court shall direct.

This defendant, &c. {see form No. CXL. p. 184), admits it to be Admits the

true that such indentures of lease and release as in the said bill of ^pj^e'mar-
complaint are stated to bear date , were duly made and exe- ^iage set-

cuted by and between such parties and to such purport or effect as the solein-

are therein set forth so far as the same are therein set forth ; but for
"'^*t'°° °^

' the mar-
his greater certainty, nevertheless, this defendant craves leave to refer riage, the

to the said indentures when produced; And this defendant further children;

answerina; saith he admits it to be true that the intended marriage that he

,
,' declines to

between the said complainants J. P. and E. P. was soon afterwards act and is

had and solemnized, and that the said other complainants (the chil- jj^jng ^jg.

dren) are the only children of the said marriage ; And this defendant "^arged,

admits that he doth decline to act in the trusts of the said settlement, convey oa

and that he is desirous of being discharged therefrom, and that he is
(lemnig^ej

ready to convey and release the said trust premises to the said com- and paid
liis costs

plainant S. M. M. and such new trustee as may be appointed by this

Honorable Court on being indemnified in that behalf and paid all his

costs and expenses.

CLXXXIII. Conclusion of an answer insisting that plaintiff's remedy is at

law and not in equity, and claiming the same benefit as if the defendant

had demurred to the bill.

And this defendant submits to this Honorable Court that all and

every the matters in the said complainant's bill mentioned and com-

plained of, are matters which may be tried and determined at law,

and with respect to which the said complainant is not entitled to any

relief from a Court of equity, and this defendant hopes he shall have

the same benefit of this defence as if he had demurred to the said

complainant's bill ; And this defendant denies, &c.
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ANSWERS AND DISCLAIMERS.

CH. IX. CLXXXIV. Answer and disclaimer by the personal representatives of a

mortgagee, relinquishing the security of the premises comprised in the

plaintiff's mortgage.

In Chancery.

The joint and several answer and disclaimer of J. P. and R. C.

two of the defendants to the original and amended bill of complaint

of W. S., J. C, and T. P., complaina^its.

Admit the These defendants, &c. {see form No. GXL, p. 184), say they ad-

teTtltof
** mit that. J. C. in the said bill named departed this life on the r-

his will ap- day of , having first duly made his last will and testament,

the defend- whereby he appointed his sons, these defendants, joint executors

Mte execu- thereof, and that they, these defendants, proved the same in the Pre-

that they rogative Court of the Archbishop of York, on the day of

willT
^ '—) ^^^ thereby became his legal personal representatives ; And

Say they these defendants further severally answering say they do not claim
do not

jjjjy interest in the estates in the said bill stated to be charged with
claim any •' °
interest in the annuities to the said complainants W. S. and J. C, therein men-

ise^s nOTob- tioned, and with the mortgage therein also mentioned to be assigned

jeot to the to them ; And these defendants further severally answering say they

what is due do not object to the payment of what may be due to the said com-

plaintiffs
plainants out of the rents and profits of the said estates ; And these

and dis- defendants do disclaim all right, title, and interest, in and to the said

right and estates, and every part thereof ; And these defendants deny, &c.
interest in

the estates.
{seeform No. CXLIV. p. 187).

CLXXXV. Answer and disclaimer denying having ever claimed any right

or interest in the premises in the bill mentioned.

Answer and disclaimer of A. B. the defendant to the bill of com-

plaint of C. D. complainant.

Deniesthat This defendant, &c. {see form No. GXL. p. 184), saith that he
he ever j^th not know that he this defendant to his knowledge or belief ever
claimed,

, .

o

and now had, nor did he claim or pretend to have, nor doth he now claim any

all right^ right, title, or interest, of, in, or to the estates and premises, situate,

and inter- &c. in the said complainant's bill set forth, or any part thereof, and

premises, this defendant doth disclaim all right, title, and interest to the said
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estates and premises, and every part thereof; And this defendant CH. IX.

denies, &c. {see form No. CXLIV. p. 187).

CLXXXVI. Answer and disclaimer of a trustee under a will, denying hav-
ing ever interfered in the trusts or received the rents of the trust estates.

The several answer and disclaimer of A. B. one of the defendants

to the bill of complaint of L. M. complainant.

This defendant, &c. {see form No. GXL. p. 184), answereth and Believes

saith that he believes that C. D. did die seised of such estates m^^^l^^^
as in the said complainant's said bill are mentioned ; And died seised

this defendant does believe that the said C. D. did make such last estates,

will and testament in writing, and did thereby create such trusts out ^^^^\ ^m
of the said estates, and appointed this defendant trustee appointing

thereof in such manner and to such purport and effect as in the said trustee

complainant's said bill for that purpose set forth ; And this defendant

does believe that the said testator made E. F. gent, executor of his

said will; and this defendant does believe that the said C. D. soon and E. F.

after making his said will departed this life, (that is to say) : on or
'

about the day of , without revoking or altering his that he

said will, seised of such estates in as in the said complainant's ^'f^
^°°?

^
.

'^ after, seised
said bul are set forth ; And this defendant further saith that he was of the es-

advised that the said trust would be attended with some difiiculty ^ ^^'

besides expense and loss of time to this defendant ; therefore this
g^j^j^ ^^^^

defendant absolutely refused to intermeddle therewith, or in any way ^^ refused

concern himself therein ; And this defendant denies that he or any meddle in

person or persons for him ever entered on the said trust estate, or j*"® .'^f'^i
'^

.
denies hav-

ever received any of the rents and profits thereof; but this defendant ing ever en-

has been informed and believes that the same were received by possession

;

.G. H. of, &c. gent, who was employed by the said testator, C. D. in
J'^^'fy^^

his lifetime to receive the rents and profits of the said estate rents were

for him the said C. D. ; And this defendant believes that the said
(}.°hT who'^

G. H. hath received the said rents and profits of the said trust estate ws ^^^ ^^-

ever since the death of the said testator C. D. and doth still continue ceiver;

to receive the same; And this defendant positively denies that the^^^ *^'

said G. H. had any power or authority or direction from this defend- tinned to

1, o , 1 r- r- 1 •
-I
receive the

ant to receive all or any part oi the rents and profits ot the said same;

trust estate, or that he ever accounted to this defendant for the same : ?^°i^^
*'^^'

' ne nas any
and this defendant is very desirous and ready to be discharged from authority

his said trust, and to do any act for that purpose as this Honorable fendant,

Court shall direct, this defendant beina; indemnified in so doing and '^}^° is de-
' ° ° sirous to be

having his costs ; And this defendant further saith that as to so much discharged.

16
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CH. IX.

Denies that

he ever
claimed,
and doth
disclaim
any right

or interest

in the
premises.

of the said bill as seeks a discovery of this defendant's title to the

lands in , this defendant saith that he doth not know that he

this defendant to his knowledge or belief ever had nor did he claim or

pretend to have nor doth he now claim or pretend to have any right,

title, or interest, of, in, or to the said estate in , in the said

complainant's bill set forth or any part thereof; and this defendant

doth disclaim all right, title, and interest in and to the said estate

in in the complainant's said bill mentioned, and every part

thereof; And this defendant denies, &c. (see form No. GXLIV.

p. 187).



CHAPTER X.

REPLICATIONS, (a)

CLXXXVII. A general replication to a defendant's answer. CH. X.

The replication of A. B., complainant, to the answer of C. D.,

defendant.

This repliant saving and reserving unto himself all and all manner

of advantage of exception to the manifold insufficiencies of the said

answer, for replication thereunto saith that he will aver and prove his

said bill to be true, certain, and sufficient in the law to be answered

unto, and that the said answer of the said defendant is uncertain,

untrue, and insufficient to be replied unto by this repliant ; Without

this, that any other matter or thing whatsoever in the said answer

contained, material or effectual in the law to be replied unto, con-

fessed and avoided, traversed, or denied is true ; All which matters

and things this repliant is, and will be ready to aver and prove as

this Honorable Court shall direct, and humbly prays as in and by his

said biU he hath already prayed.

CLXXXVm. A special replication to the answers of several defandants. (6)

The replication of J. M. complainant, to the several answers of

H. N., J. B., W. N., and R. N., defendants to the said complain-

ant's original and amended bill.

This repliant saving to himself aU and all manner of advantage of

exception to the manifold insufficiencies of the said answers, for and

by way of replication saith that his said original and amended bill of

complaint, exhibited into this Court against the said defendants, and

all and every the matters, &c. therein contained, are true, certain,

and sufficient in the law to be answered unto by the said defendants,

(a) Eq. Plead. Chap. XIII.

(4) A special replication is always signed by counsel.
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CH. X. and that the answers of the said defendants are untrue, uncertain,

and insufficient in the law to be replied unto by this repliant, save

and except that this repliant doth admit it to be true as in the said

answers, some or one of them is by the said defendants some or one

of them alleged, that the mortgage in the said original and amended

bill mentioned to be made by P. M., deceased, to R. N. and E. N.,

deceased, and therein respectively named, and bearing date the 2d

day of June, 1754, was made and entered into between them of and

concerning and comprehended all the said P. M.'s then plantations

and meadows in , and in the said original and amended bill

and the said defendants' said answers respectively mentioned, and

that the same plantations and meadows were or are all situate and

being in , afpresaid in the said bill also mentioned : and

this repliant doth moreover admit it to be true as in the said answers

of the said defendants, some or one of them is alleged, that on or

about the 2d day of October, 1755, the said P. M. did settle an

account with an agent of or for the said R. N., then deceased, and

in the said bill named, or of or for his executors, of and concerning

all and every sum and sums of money therefore due and owing from

the said P. M. to the said R. N. and R. N., or either of them, their

or either of their executors or administrators, and did by an agree-

ment of that date in writing, under his hand and seal admit, and this

repliant doth now hereby admit and acknowledge, that on the said 2d

day of October, 1755, there was due and owing from the said P. M. on

the said security of all the said plantations and premises, and on the

balance of such accounts the full sum of £ 577 3s. in the said answers

or some or one of them mentioned and claimed as the then balance

of such accounts and payable with interest ; Without that, that there

is any other matter or thing in the said defendants' said answers

contained, material or effectual for this repliant to reply unto and

not herein and hereby well and sufficiently replied unto, confessed

and avoided, traversed or denied, is true ; All which matters and

thing (save and except as aforesaid) this repliant is ready to aver

and prove as this Court shall award, and prays as in and by his said

original and amended bill he hath prayed.



CHAPTER XI.

EXAMINATIONS.

Form of examination of a defendant before a Master upon interrogatories ch. XI.

settled by a Master pursuant to a decree.

{ Between A. B. Complainant,

In Chancery. / and

( CD. Defendant.

The answer and examination of the said defendant C. D. to inter-

rogatories exhibited on behalf of the said complainant A. B. for the

examination of the said defendant before Sir J. S., bart., one of the

Masters of this Court to whom this cause stands referred, pursuant

to the decree made on the hearing of this cause, dated .

To the first interrogatory this examinant saith that, &c.

Examination of executors before a Master, referring to schedules annexed.

In Chancery.

Between, &c. [naminff all the parties, plaintiffs and defendants^-

The examination of the said complainants J. W. and A. G., the

executors of S. P., deceased, in the pleadings in this cause named,

upon interrogatories exhibited by the said defendants before J. W.
Esq. one of the Masters of this Honorable Court, pursuant to the

decree made on the hearing of this cause, bearing date the

day of .

1st.— To the first interrogatory, these examinants say that shortly

after the decease of S. P. the testator in the pleadings in this cause

named, which happened on or about the 3d day of December, which

was in the year of our Lord , these examinants employed

T. N., then a licensed appraiser and auctioneer in the city of ,
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^^- ^^- but now deceased, to take an inventory and make an appraisement,

and the said T. N. did as these defendants believe, take an inventory

and make an appraisement, of all the household goods and furniture,

linen, and other personal estate and eflFects of the said testator then

being in and about his dwelling-house, situate in, &c. (other than

and except such parts thereof as consisted of chattel interests in

houses or lands, and money due on mortgages, bonds, and promissory

notes, and also other than and except such parts of his said personal

estate as were and are by the said testator in and by his said will

and codicil specifically given, bequeathed, and disposed of), and such

household goods, household furniture and linen so inventoried and

appraised, were afterwards sold and disposed of by public auction by

the said T. N., and such inventory and appraisement so made and

taken by the said T. N. is now in the custody or power of this

examinant A. G., and these examinants crave leave to refer thereto

;

And these examinants say that they did not make any inventory or

particular of the real estates or of the chattels real or securities of

their said testator, but the same are nevertheless hereinafter in this

their examination fully and particularly mentioned, described, and set

forth according to the best of their knowledge and belief.

2d.— To the second interrogatory these examinants say that the

said S. P. the testator in the pleadings in this cause named, was at

the time of his death in manner hereinafter mentioned, possessed of,

interested in, or entitled unto, a considerable personal estate, consist-

ing of leases for terms of years, absolute and determinable with lives,,

and also of moneys due and owing to him upon mortgages, bonds,

and promissory notes, rents, and arrears of rent, and the several

household goods and furniture contained and set forth in the said

inventory and appraisement, but no cash to the knowledge or belief

of these examinants ; And these examinants say that in a schedule

to the ist"^^
hereunto annexed, entitled " The first schedule," and which they

Schedule, pray may be taken as a part of this their examination and to which

they crave leave to refer, they have according to the best of their

knowledge, remembrance, information, and belief, each speaking for

himself, set forth a full, true, and particular account of all the goods,

chattels, rights, credits, debts, personal estate and effects whatsoever,

of or belonging to their said testator, the said S. P. at the time of

his death, with the several and respective natures, species, kinds,

sorts, quantities, qualities, and true and utmost values thereof

respectively, distinguishing what part thereof consisted of chattels

real from the said testator's other personal estate ; And these exam-

inants also say that their said testator was, at the time of his death,

seised of a freehold estate, consisting of two messuages or dwelling-

houses, coach-houses, stables, and other buildings, situate in
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aforesaid, but no other freehold estate to the knowledge or belief of CH. XI.

these examinants ; And these examinants in another schedule here-

unto annexed entitled, " The second schedule,'' which they pray may Reference

be taken as a part of this their examination, and to which they also
s°(,hedule.

crave leave to refer, have according to the best of their knowledge,

information, and behef, set forth a true and particular account of the

said freehold estates of the said testator, and of the yearly value

thereof, and of all rents due and in arrear for such freehold estates

at the time of their said testator's death ; And in another schedule

hereunto annexed entitled "The third schedule," which they pray Reference

may be taken as a part of this their examination, and to which they t? *® ^^
7 , n , , f ,

Schedule.
also crave leave to refer, these examinants have set forth a true

account of how much and what particular parts or part of the said

testator's personal estate, or of such rents and profits have or hath

at any time or times and when been received, got in, or possessed by

these examinants respectively, or by any person or persons and whom
by their or either of their order or direction, privity, or consent, or

for their or either of their use respectively, with the several and re-

spective particulars and the value thereof, and how and when and by

whom, and for what use or purpose the same have been sold, paid,

applied, administered, or disposed of, and how much and what part

thereof, doth now remain in the hands of these examinants, and of

each of them, and what is become thereof; And these examinants

also say that in the same schedule they have to the best of their

, knowledge, information, and belief, set forth a true and particular

account of what debts due and owing to their said testator's estate,

are now standing out and unreceived either wholly or in part, and

from whom the same are so respectively due and owing, and why the

same have not been got in and received by them ; And they have also

in the same schedule set forth an abstract, or Kst, and short account of

all securities now in their hands, custody, or power, and of all debts

due and owing to their said testator's estate.

3d.— To the third interrogatory these examinants say that the said

S. P. was at the time of his death indebted unto several persons in

divers sums of money to a considerable amount ; And these exami-

nants have in another schedule hereunto annexed, entitled " The Reference

fourth schedule," which they also pray may be taken as part of this 1°?'^*,''^

their examination, and to which they crave leave to refer, set forth

according to the best of their respective knowledge and belief, and so

far as they are able, a full, true, and particular account of all sums

of money paid by these examinants in discharge of debts due and

owing from their said testator at the time of his death, and to whom

such debts were due, and for what, and when, and by whom such

debts were paid or satisfied respectively; And these examinants
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^H- ^I- believe that all such sums of money so paid as aforesaid, were really

due and owing from their said testator at the time of his death, and

that nothing now remains due for or on account of any debts or

debt of their said testator, so far as such debts have come to their

knowledge respectively : And these examinants say that they have

also paid or expended divers large and considerable sums of money

for or on account of the said testator's funeral expenses, and for the

probate of his will, and other expenses' relating to his affairs ; and

these Cjxaminants have in the last-mentioned schedule set forth an

account of such sum or sums of money as they have so respectively

paid on the accounts aforesaid, and also the times when, and the

persons to whom the same have been so paid, or how the same have

been expended ; And these examinants verily believe that no further

sum or sums of money now remain due or owing to any person or

persons in respect of the debts or funeral expenses of the said testa-

tor or otherwise on account of his estate, except the cost and charges

of these examinants as executors as aforesaid, and particularly the

costs of the suit.

Examination of femes covert entitled to shares of money in a cause ; with

the certificate of the commissioners and affidavit of the attesting wit-

ness.

Between, &c. [naming all the parties, plaintiffs and defendants'].

The examination of the plaintiffs Hannah D. and Mary G., in pur-

suance of an order made in this cause, bearing date the day

of , 1786.

Whereas it is ordered by the said order of the day of

last, that the plaintiff' Hannah, the wife of the plaintiff" R. D.

who resides at , and the plaintiff" Mary, the wife of the plain-

tiff" I. G., who resides at , should respectively attend E. B. of,

&c. Esq. the Rev. W. L. of, &c. the Rev. J. Q. of, &c. and H. D.

of, &c. or an)' two of them, and the said plaintiff" Hannah D. was to

be solely and secretly examined by them separate and apart from her

said husband, how and in what manner, and to what uses, she was

willing and desirous the third part of the sum of cash, in the

said order mentioned, should be paid and applied, and the said plaintiff"

Mary G., was also to be solely and secretly examined by them sepa-

rate and apart from her said husband, how and in what manner, and

to what uses she was willing and desirous her third part of the said

cash should be paid and applied, and the said E. B., W. L., J. Q.,

and H. D., or any two of them who should examine the said Hannah
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D. and Mary G., were to take their examinations respectively in CH. XI.

writing, and the same were to be signed by them respectively, and

the said E. B., W. L., J. Q., and H. D. or any two of them who
should take such examinations, were to certify the same in writing,

and the signing of the said Hannah D. and Mary G., and such cer-

tificates were to be verified by affidavit, and upon the return of such

certificates, such further order should be made as should be just:

Now I the said plaintiff Hannah D. being solely and secretly exam-

ined by the said E. B., and H. D., separate and apart from the said

plaintiff E. D. my husband, how and in what manner, and to what

uses I the said plaintiff Hannah D. am willing and desirous my third

part of the said sum of cash, in the said order mentioned,

should be paid and applied, I the said plaintiff Hannah D., do say

and declare that I am willing and desirous that the sum of
,

being my third part of the said sum of — cash, in the said

order mentioned, may and shall be paid to the said plaintiff E. D.,

my husband, to and for his own use and benefit, and I the said plain-

tiff Hannah D. do hereby freely and voluntarily consent that the

same may be paid to him accordingly ; And I the said Mary G. being

solely and secretly examined by the said E. B. and H. D. separate

and apart from the said plaintiff J. G. my husband, how and in what

manner, and to what uses I the said plaintiff Mary G. am willing and

desirous my third part of the said sum of cash, in the said

order mentioned shall be paid and applied, I the said plaintiff Mary

G., do say and declare that I am willing and desirous that the said

sum of , being my third part of the said sum of cash,

in the said order mentioned, may and shall be paid to the said plain-

tiff J. G. my husband, to and for his own use and benefit, and I the

said Mary G. do hereby freely and voluntarily consent that the same

may be paid to him accordingly ; In witness whereof we the said

plaintiff Hannah D., the wife of the plaintiff E. D., and the said

plaintiff Mary G., the wife of the said plaintiff J. G., have hereunto

signed our names respectively, the day of , 1786.

Hannah D.

Witness Mart G.

(A)

This is the paper referred to by the affidavit of Wade Smith, sworn

to by him this day of , 1786, when the same paper-

writing was produced and shown to the said deponent.
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^^- ^^- commissioners' certificate.

Between, &c. [naminc/ all the partiesj-

To the Honorable, &c.

We, E. B. of Esq. and H. D. of gent, do hereby

certify unto your honor that pursuant to an order made by your

honor in this cause, bearing date the day of 1786,

we have been attended by the plaintiflE" Hannah, the wife of the

plaintiff E. D. who resides at , and by the plaintiff Mary, the

wife of the said plaintiff J. G. who resides at , respectively,

and we have in pursuance of the said order, examined the said plain-

tiff Hannah D., solely and secretly, separately and apart from the

said plaintiff E. D. her husband, how, and in what manner, and to

what uses she the said plaintiff Hannah D. was willing and desirous

the third part of the sum of cash in the said order men-

tioned should be paid and applied, and we did at the same time read

the said order to her, and explain to her the purport and effect

thereof, and we do certify unto your honor that the said plaintiff

Hannah D., did on such her examination say and declare she was

willing and desirous that the sum of •

, being her third part of

the said sum of cash, in the said order mentioned, might and

should be paid to the said plaintiff E. D. to and for his own use and

benefit, and she did thereby freely and voluntarily consent that the

same be paid to him accordingly ; And we do further certify unto

your honor, that we have in pursuance of the said order, also exam-

ined the said plaintiff Mary G., solely and secretly, separately and

apart from the said plaintiff J. G. her husband, how and in what

manner, and to what uses she the said plaintiff Mary G. was willing

and desirous her third part of the sum of cash, in the said

order mentioned should be paid and applied, and we did at the same

time read the said order to her, and explain to her the purport and

effect thereof, and we do certify unto your honor, that the said plain-

tiff Mary G. did on such her examination say and declare she was

willing and desirous that the sum of , being her third part of

the said sum of cash in the said order mentioned, might and

should be paid to the said plaintiff J. G. her husband, to and for his

own use and benefit, and she did thereby freely and voluntarily con-

sent that the same be paid to him accordingly, and we took down

such the examinations, declarations, and consents of the said flannah

D. and Mary G. in writing, and they thereupon signed the same
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respectively as thereby now appears. Witness our hands the *^B. XI.

day of , 1786.

E. B.

Witness, Wade Smith. H. D.

[^Indorsed.']

(B)

This is the paper-writing referred to by the affidavit of Wade Smith,

sworn to by him this day of , 1786, when the same paper-

writing was produced and shown to the said deponent.

AFFIDAVIT.

Between, &c. [naminff all the parties^

Wade Smith of
,
gent, maketh oath and saith that he was

present and did see Hannah D., wife of the plaintiff R. D., and Mary
G., wife of the plaintiff J. G., respectively sign the examination, dec-

laration, and consent, being the paper-writing marked with the letter

(A), and saith that he was also present and did see E. B. of ,

Esq. and H. D. of
,
gent, sign the certificate marked with the

letter (B), and that the names of Hannah D. and Mary G. now ap-

pearing set to the said examination, declaration, and consent, as the

names of the said Hannah D. and Mary G. and the names E. B. and

H. D. now appearing set to the said certificate as the parties signing

the same are of the respective, proper handwriting of the said Hannah

D. and Mary G., and E. B., and H. D., and that the name " Wade
Smith" now appearing, set, or subscribed to the said examination,

declaration, and consent, and also to the said certificate as a witness to

the signing the same respectively, is and are respectively of the proper

handwriting of this deponent.

Wade Smith. Sworn, &c.

Examination of a feme covert upon a commission, as to her execution of a

deed of moneys to be laid out in lands in tail ; with the certificate of the

1 commissioners and affidavit of the attesting witness.

In Chancery.

Between, &c. [naming all the parties, plaintiff's and defendants'],

I, D. W. the wife of the said J. G. W. do hereby declare that I

freely and voluntarily executed the deed mentioned in the pleadings
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CH. XI. in this cause, bearing date the 12th day of April, 1783, and that I am

well acquainted with the purport and effect thereof, and desire that the

same may be carried into execution. Witness my hand this

day of , 1784.

Witness, John Gibes. D. W.

commissioner's oeetificate.

Between &c. \naming all the parties].

To the Honorable, &c.

We whose names are hereunto subscribed do hereby certify to your

honor, that pursuant to an order made in this cause bearing date the

day of , 1783, we attended the said D. W. the wife of

the said J. G. W., and after having separately and apart from her said

husband read to her the deed bearing date the 12th day of April, 1783,

in the said decree mentioned, and explained to her the purport and

effect thereof, we did examine her separately and apart from her said

husband whether she had freely and voluntarily executed the said

deed, and whether she was consenting that the same should be carried

into execution, and on such examination the said D. W. did declare

that she had executed the said deed freely and voluntarily, and was

consenting and desirous that the same should be carried into execu-

tion, and that we took down such her examination or declaration in

writing, and that she thereupon signed the same as the same now ap-

pears above written. Witness our hands this * day of
,

1783.

A. B.

Witness, John Gibbs. C. D.

affidavit.

Between, &c. [naming all the parties],

John Gibbs of
,
gent, maketh oath and saith, that he was

present and did see the said defendant D. W. the wife of the said de-

fendant J. G. W. sign the examination or declaration above written,

and that he was also present and did see the said A. B. and C. D.

sign the certificate above written, and that the nameD W
now appearing set to the said examination or declaration, and the

names A B and C D now appearing set

to the said certificate as the parties signing the same respectively, are

of the respective proper handwriting of the said D. W., A. B., and
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C. D., and that the name John Gibbs now appearing set or subscribed CH. XI.

to the said examination or declaration, and also to the said certificate

as a witness to the signing the same respectively, is and are of the

proper handwriting of him this deponent.

John Gibbs. Sworn, &c.

Examination of a person claiming an interest in the premises in the plead-

ings mentioned, who had petitioned to be examined upon an interrogatory

pro inleresse suo.

In Chancery.

Between H. E. an infant, by John Miller his

next friend - Plaintiff,

and

T. J. W., M. A. T., &c. &c. Defendants.

The answer and examination of G. R. of to a certain inter-

rogatory exhibited before F. C. Esq., one of the Masters of this

Honorable Court for the examination of the said G. R. pro interesse

suo in certain premises in the pleadings in this cause mentioned, pur-

suant to an order of this Honorable Court bearing date the

day of , made on the petition of the said G. R.

To the said interrogatory this examinant saith, that by a certain in-

denture of lease bearing date, &c. ; And this examinant further saith,

that by a certain indenture of assignment bearing date, &c. ; And this

examinant further saith, that the said T. J. W. being entitled to the

said two tenth parts or shares of and in the said last-mentioned lease-

hold messuages or tenements, and premises under and by virtue of the

last two mentioned assignments, did in and by a certain indenture of

assignment bearing date on or about the day of , for

the considerations therein mentioned, grant, bargain, sell, assign, trans-

fer, and set over unto him, this examinant, all those two full and equal

undivided tenth parts or shares, (the whole into ten equal parts or

shares to be divided) of and in all the said last-mentioned leasehold

messuages or tenements and premises hereinbefore described. To hold

the same unto this examinant, his executors, administrators, and assigns,

for all the rest, residue, and remainder then to come and unexpired

of the said term of years ; And this examinant further saith,

that under and by virtue of the last will and testament of the said

"W. H. and the several assignments hereinbefore mentioned, he is enti-

tled to eight tenths of the said leasehold messuages or tenements and

premises comprised in and demised by the said indenture of lease

of the day of , for all the residue of the said term of

years thereby granted.



CHAPTER XII.

EXCEPTIONS.

Exceptions to Answers, (a)

An exception to the answer of several defendants. cH. XII.

Between W. W., J. W., and C. L., on behalf

of themselves and all other the

creditors of J. B. who shall come
In Chancery. -| in and contribute to the expense

of this suit, - - Complainants,

and

J. G. and T. B. - - Defendants.

An exception taken by the said complainants to the insufficient

answer of the said defendants.

For that the said defendants have not to the best of their knowledge,

remembrance, information, and belief, answered and set forth a full,

just, and true inventory and account of all and singular the goods and

chattels, personal estate and effects whatsoever which J. B. the younger

in the said bill named, was possessed of, entitled to, or interested in, at

the time of the date of the indenture in the said bill mentioned, and all

the particulars whereof the same consisted, and the quantities, quali-

ties, full, real, and true values thereof and of every such particulars

;

And whether all or some and which of such particulars have not, and

when, been possessed or received by, or come to the hands of them,

the said defendants, or the one, and which of them, or some, and what

person or persons, by their or either of their order, or for their or either

of their use, and how, and in what manner, and when and where, and

by and to whom, and for how much the same and every or any, and

what part thereof hath been sold and disposed of ; And whether any,

what parts thereof, and to what value or amount now remain undis-

posed of, and what is become thereof.

In all which particulars the said complainants except to the answer

of the said defendants as evasive, imperfect, and insufficient, and hum-

bly pray that the said defendants may be compelled to put in full and

sufficient answer thereto.

(a) Eq. Plead. § 689, 860-888, 891.
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An exception taken to the answer of a defendant to an amended bill. CH. xn.

!

Between A. B. - - - Complainant,

and

CD.- - - Defendant.

An exception taken by the said complainant to the insufficient

answer of the said defendant to the said complainant's amended bill

of complaint.

For that the said defendant hath not to the best and utmost of his

knowledge, remembrance, information, and belief, set forth the docu-

ments by which the modus or composition in the said defendant's

former answer alleged and insisted upon is made out.

In which particular the said complainant excepts to the answer of

the said defendant as evasive, imperfect, and insufficient, and humbly

prays that the said defendant may be compelled to put in a full and

sufficient answer thereto.

Several exceptions taken to a defendant's answer.

!

Between J. R. - - - Complainant,

and

J. F. and C. R. - Defendants.

Exceptions taken by the said complainant to the insufficient answer

of the said defendant C. R. to the said complainant's bill of complaint.

1st.— For that the said defendant C. R. hath not to the best and

utmost of his knowledge, remembrance, information, and belief,

answered and set forth whether at the time when the reversionary

interest of the said C. R. in the said bill mentioned, was put up for

sale as therein mentioned, the Reverend J. F. R. in the said bill

named, the father of the said complainant, did not and without the

knowledge of the said complainant request T. C. in the said bill

named to attend or procure some person to attend the said sale and

purchase the reversionary interest for him the said J. F. R., nor

whether the said T. C. did not request J. G. in the said bill named,

to attend such sale, and to purchase the reversionary interest of the

said C. R. in the estate in the said bill mentioned for the said J. F. R.

as therein mentioned, nor whether the said J. G. did not accordingly

attend such sale, nor whether he did not become the purchaser of the

said reversionary interest for the said J. F. R. at the sum of $ 100 or

at some other, and what sum of money.
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CH. XII. 2d.— For that the said defendant hath not in any manner aforesaid

answered and set forth whether in consequence of such purchase the

said J. F. E. did not give instructions to his then solicitor for pre-

paring the necessary conveyance of the said reversionary interest in

the said estate and premises, and for suffering a recovery and making

a complete settlement thereof according to the recommendation of

Mr. W., his counsel in the said bill named.

3d.— For that the Said defendant hath not in manner aforesaid

answered and set forth whether the necessary drafts of such deeds

were not accordingly prepared by the said Mr. W. for that purpose,

nor whether, before such deeds were executed, the said J. F. R. did

not change his mind respecting the same, and give directions to have

fit and proper deeds prepared for conveying the said estate and

premises to the said complainant for the said complainant's own

'benefit, nor whether the same was not so made accordingly.

4th.— For that the said defendant hath not in manner aforesaid

answered and set forth whether the said J. F. R. did not himself pay

the said sum of $ 100 out of his own proper moneys as the purchase-

money of the said estate.

5 th.— For that the said defendant hath not in manner aforesaid

answered and set forth whether under the circumstances in the said

bill stated, the said complainant was or can be considered as a pur*

chaser himself of the reversionary interest aforesaid of the said estate

and premises, and why, nor whether the said complainant was in

fact the purchaser thereof, nor whether he did ever and when, ad-

vance and pay the purchase-money or any part thereof out of his own

proper moneys, nor whether the said J. F. R. was not the actual

purchaser thereof in the maimer and under the circumstances in the

said bill stated, and if not, why not.

6th.— For that the said defendant hath not in manner aforesaid

answered and set forth whether the reversionary interest in the said

estate so purchased by the said J. F. R. was not a free gift from him

to the said complainant and for his advancement in life, and if not

why not ; nor whether the said C. R. did not well know thereof at

the time of the execution of the aforesaid conveyance to the said

. complainant, nor whether he did not fully concur and approve thereof,

nor whether all or some, and which of the rest of the creditors who

had proved debts under the said commission did not also fully concur

and approve of the same.

7th.— For that the said defendant hath not in manner aforesaid

answered and set forth whether the sale of the reversionary interest

aforesaid to the said J. F. R. did not take place in the month of June

, or at some other and what time, nor whether the conveyance

to the said complainant did not take place in the month of January

, or at some other and what time.
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8th.— For that the said defendant hath not in manner aforesaid ^H. xn.

answered and set forth whether, upon the death of his father, the said

J. F. R. in the month of March or at some other and what

time, the said complainant did not enter into possession of the said

estate under and by virtue of the said conveyance, nor whether he

hatli not ever since been in the undisturbed possession thereof without

any claim being made by or on the part of the said C. R., or the

validity of the transactions and conveyance in the said bill stated

being questioned by him.

9th.— For that the said defendant hath not in manner aforesaid

answered and set forth whether under all the circumstances in the

said bill stated, the said C. R. hath any and what claim upon the said

estate and premises, nor whether he is entitled to question the validity

of the said complainant's title to the said estate, nor whether the said

complainant at any time and when, executed any declaration of trust

of the said estate and premises, or any part thereof, to or in favor of

him the said C. R.

In all which particulars the said complainant excepts to the answer

of the said defendant C. R. as evasive, imperfect, and insufficient, and

humbly prays that the said defendant C. R. may be compelled to put

in a full and sufficient answer thereto.

In Chancery. <

EXCEPTIONS TO EEPOETS.

Exceptions to a Master's report relating to copartnership accounts.

Between T. J. Briggs - - Complainant,

and

J. Smith, Mark Briggs, &c. [inserting all

the names] - - Defendants,

by original and amended bill

^nd between, &c. &c. [stating the names of th

parties^

by supplemental bill.

. Exceptions taken by the said M. B. one of the defendants in the

said original and amended bill and supplemental bill named, to the

report of J. S. H., Esq. one of the Masters of the Court of ,

to whom the said causes stand referred, made in pursuance of the

'decree made on the hearing of the said causes bearing date the

day of .

1st Exception.— For that the said Master hath in and by his said

17
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CH. xn. report certified that he has charged this defendant, &c. &c. Whereas

the said Master ought to have certified that he found this defendant

had expended the further sum of, &c.

2d Exception.— For that the said Master hath in and by his said

report certified that he found that all moneys, &c.

3d Exception.— For that the said Master hath in and by his report

certified that he finds that the several balances and sums therein-

before stated, are the clear profits of such copartnerships respectively

as in the said report mentioned, except as to the sums thereinbefore

mentioned to be unaccounted for by this defendant, and as to them,

he was unable to ascertain the clear profits of the said copartnerships

for the reasons expressed ; Whereas the said Master ought to have

certified that the several sums of money stated by this defendant in

his examination to have been the profits made by this defendant on,

&c. &c.

Wherefore the said M. B. excepts to the said Master's report, and

humbly appeals therefrom to the judgment of this Plonorable Court.

Exceptions to a Master's general report taken on the ground of the allow-

ances made to the defendant, an executor, in the accounts subjoined to

the report by way of schedule.

( Between Ann Freeman, &c. - Complainants,

In Chancery. < and

( W. Fairlie - - Defendant.

Exceptions taken by the said complainants to the general report of

, one of the Masters of the Court of , to whom the said

cause stands referred, made in pursuance of the decree made on the

hearing of the said cause bearing date the 3d day of February, 1816.

1st Exception.
'— For that the said Master hath in and by his said

general report, and the second schedule to which it refers, allowed to

the said defendant by way of discharge, various sums of money,

amounting together to $ —, or thereabouts, by way of commis-

sion, at the rate of 5 J)er cent, on principal and interest, moneys

received by the said defendant on account of the personal estate of

his testatrix in the pleadings named ; Whereas the complainants

submit, the said sums of money by way of commission, or any of

them, ought not to have been allowed to the said defendantin respect
'

of such his receipts, he the said defendant being an executor, and

his testatrix having by a codicil to her will, desired her executors

would each accept $ , as some small acknowledgment for the
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trouble they would necessarily have in the execution of the trusts ^H. XII.

reposed in them.

2d Exception.— For that the said Master hath in and by his said

general report and the second schedule to which it refers, allowed to

the said defendant by way of discharge, various other sums of

money, amounting together to $ , by way of commissions at

the rate of $ 5 per cent, on sums annually credited by the said

defendant in his account as executor for interest from time to time

in his hands, and with which interest he is charged in the first

schedule to the said report ; Whereas the complainants submit the

said defendant is not entitled to, and ought not to have been allowed

such last-mentioned commission for the following (among other)

reasons :— First, Because the sums credited for interest were not in

fact received by the said defendant and invested as part of the per-

sonal estate of the said testatrix, but were (as appears by the two

examinations of the said defendant) together with the aforesaid prin-

cipal moneys mixed with the funds of the different mercantile houses

in which the said defendant was and is a partner and used in their

business of merchants : And secondly, Because by virtqe of the said

decfl'ee the said Master is directed to inquire what interest and profit
"

has been made by the said defendant of the personal estate of the

said testatrix, and what balance he had from time to time in his

hands belonging thereto, and that therefore the complainants are

advised the said Master is not at liberty to make to the said defendant

any allowance or abatement from the interest admitted by the said

defendant to have been made by him, or with which he has submitted

to be charged.

Wherefore, &c.

Exceptions to a Master's report in favor of a title depending on the validity

of a recovery.

!

Between Christopher Shapland, Complainant,

and

Jane Smith, - - Defendant.

Exceptions taken by the said defendant to the report of J. E. Esq.,

one of the Masters of the Court of to whom this cause stands

referred by the decree made therein on the 18th day of May 1778,

whereby it was referred. to him to see whether the plaintiff can make

a good title to the estate in question to the defendant, and which

report bears date the 27th day of November in the year 1799.

1st Exception. — For that the said Master has by his said report
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CH. XII. certified that he was of opinion that the plaintiflP, together with the

trastees and mortgagees, may make a proper conveyance by lease

and release to the purchaser (under a good title) in fee, and that the

term of fifty years therein mentioned, under the settlement of 1731,

in the said report mentioned, the term of ninety years therein men-

tioned in the deed of September 1770 in the said report mentioned,

and the term of one thousand years in the said report mentioned to

have been created the 21st of April, 1772, must be assigned to a

trustee for the purchaser to attend the inheritance : "Whereas the said

defendant apprehends that the said Master ought to have certified that

a good title could not be made by the plaintiif to the said defendant

for the reasons following : First, For that it appears by the abstract

left by the said complainant with the said Master, that by the indent-

ures of lease and release of the 15th and 16th days of August 1781,

therein mentioned, the estates in question were conveyed from and

after the death of C. S. and Mary his then intended wife therein

named, to trustees in moieties for the term of fifty years in each

moiety, in trust for raising £ 10,000 for the younger children of the

said marriage as the said C. S. should by his will direct ; and it

appeared to the said Master that there were two younger children of

the said marriage, viz. C. S. and R. S. ; But it has not been made

to appear before the said Master that the said two several terms of

fifty years have been assigned to attend the inheritance, nor in whom
the same are now vested ; And secondly, For that it appears by the

said abstract that J. S. who by the abstract is stated to be seised in

fee of the lands in question, by his will, dated the 21st of June 1770,

devised the same to trustees to hold to them, their heirs, and assigns

forever, upon trust and to and for the uses, intents, and purposes there-

inafter mentioned; viz. in the words following :
" Upon trust that they

the said J. B., J. J., and G. S. and their heirs and assigns, shall yearly

and every year, by equal quarterly payments by and out of the rents

and profits of the said premises after deducting rates, taxes, repairs,

expenses, and outgoings, pay such clear sum as shall then remain

unto my brother C. S. and his assigns for and during the term of his

natural life ; And from and after his decease. To the use and behoof

of the heirs male of the body of the said C. S. lawfully to be begot-

ten, as they and every of them shall be in priority of birth ; And in

default of such issue, I give and devise the same unto C. S. son of

the said G. S. for his life, and after his decease unto the said .J. B.,

G. S. the elder, and J. S., and their heirs, upon trust to support the

contingent remainders from being defeated ; And after their decease.

To the use and behoof of the right heirs of the body of the said C. S.

lawfully begotten ; And in default of such issue, I give and devise

the same unto his brother G. S. and the heirs male of his body law-
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fully issuing ; And in default of such issue, To J. S. his brother and CH. XII.

the heirs male of his body lawfully begotten ; And in default of such

issue, To his brother G. S. and the heirs male of his body lawfully be-

gotten ; And in default of such issue, to the right heirs of the said J. S.

forever." And the said defendant therefore humbly submits to the

judgment of this Honorable Court whether by virtue of such will the

legal estate of and in the premises did not become vested in the said

trustees, and whether the said C. S. the son took any greater interest

in the lands than for his natural life and to his first and other sons in

tail, and whether therefore the recovery in the said abstract mentioned

to have been suffered by the said C. S. in Michaelmas Term 1770, is

not void, and whether J. S. the son of the said C. S., (which J. S. is

now living, but not a party to the suit mentioned in the report) hath

not now as the first son of the marriage an estate tail in the said land

;

And thirdly, For that it appears by the said abstract that by indenture

dated the 5th day of October 1775, the said C. S. and E. his wife,

declared the uses of a fine levied by them in Trinity Term then last

of the estates in question to and for the confirmation of certain indent-

ures of lease and release of the 13th and 14th days of July then last,

whereby, after reciting various mortgages, he conveyed the estates in

question to trustees and their heirs in trust to be sold ; and for secur-

ing the payment of several sums of money therein mentioned, and

also for securing a farther sum of £ 900, and for raising £ 6000 upon

trusts intended to be mentioned in an indenture of the 6th of October

1775, whereby the said C. S. in consideration of his marriage and of

his wife's portion of £ 6000, and in consideration that he had pre-

,viously to his said marriage agreed to settle on her in case she sur-

vived him, and on her children, a competent provision, and in con-

sideration that she had acknowledged the said fine, and of the love

which he bore to his wife and children, and in performance of the

said agreement, did give, grant, and appoint, unto trustees therein

named, the sum of £ 6000 (parcel of the surplus money for which

he had contracted to sell the estates to the plaintiff,) upon trust

that after the £ 6000 should be raised by the said trustees, they

should place the same out at interest and pay the same to the said

C- S. for his life, and after his decease to the said E. S. for her life,

and after her decease, upon trust to pay and divide the said £ 6000

to and among their then children, and to and among such other

children as they should have, in manner therein mentioned ; but as

it is not declared by the said indenture that the receipt of the trustees

should be a sufficient discharge for the payment of the said sum of

£ 6000, and it has not been made to appear before the Master what the

agreement was which is recited in the said deed to have been made

previously to the said marriage for making a provision for the wife
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^^- ^"- and children, and neither the trustees for the sale of the said estates

nor the children of the said marriage are parties to the suit, therefore

the said defendant humbly submits whether any proper discharge can

be given for the said sum of £ 6000 (part of the purchase-money,)

and whether the purchaser can therefore safely pay the said purchase-

money.

2d Exception.— For that as the said Master hath certified that

the plaintiff together with the trustees and mortgagees may make a

proper conveyance by lease and release to the purchaser under a

good title in fee, and it appears by the abstract brought in before the

said Master that there are various mortgages and incumbrances upon

the estates in question in this cause, and none of such mortgages or

deeds have been brought in or produced before the said Master, and

therefore it did not appear to the said Master, nor is it stated by the

said report what incumbrances there are upon the said estates, nor who

are the. necessary parties to make a legal conveyance thereof, sup-

posing the said C. S. took an estate tail in the lands in question

and legally barred the same and all the remainders over, therefore

the said defendant humbly insists that the said Master ought either

to have stated by his said report that the said C. S. pould not alone

make a good title to the estate in question, or should have set forth

particularly who by name are necessary parties to make a legal con-

veyance thereof.

Wherefore the said defendant doth except to the said Master's

said report, and appeals therefrom to the judgment of this Honorable

Court.

General exception to a Master's certificate of insufficiency, under an order

of reference to look into the plaintiff's bill, and the defendant's answer,

and the exceptions thereto, and to certify whether the answer be sufficient

in the points excepted to or not (the defendant not submitting to answer

the exceptions).

!

Between J. S. and A. his wife, - - Plaintiffs,

and

G. B. and others, - - Defendants.

An exception taken by the said defendant G. B. to the report of

Sir J. S., bart., one of the Masters of this Court, to whom the said

cause stands referred, bearing date the 15th day of November, 1822.

For that the said Master hath in and by his said report certified

that the answer of the said defendant G. B. is insufiicient in all the

points excepted unto ; "Whereas the said Master ought to have disal-

lowed all and every the exceptions taken by the said complainants to
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the said answer of the said G. B., and to have reported that the said CH. XII.

answer is insufficient in all the points excepted unto by the said com-

plainant.

In all which particulars the said defendant G. B. excepts to the said

Master's said report.

Exceptions to a Master's report of insufficiency, after a second answer put

in by the defendant.

( Between J. S. and A. his wife, - Plaintiffs,

In Chancery. < and

( G. B. and others, - - - Defendants.

Exceptions taken by the said defendant G. B. to the report of

P. H. Esq., one of the Masters of this Honorable Court, made in this

cause, and dated the 14th day of March, 1803.

1st Exception.— For that the said Master hath in and by his said

report certified that the said defendant's first and second answers put

in to the said complainant's bill are insufficient as to part of the 10th

exception taken by the said complainants to the said defendant's

said answers, and the said Master hath thereby certified that the said

defendant hath not answered and set forth according to the best ot

his knowledge, remembrance, information, and belief, for whose ben-

efit, and on whose account the trade in .the pleadings in this cause,

and in the said report mentioned, hath been carried on from time to

time since the same ceased to be carried on for the benefit or on the

account of the persons interested in the estate of A. G. in the said

report named, or the income thereof ; Whereas the said Master ought

not to have so certified.

2d Exception.— For that the said Master hath in and by his said

report certified that the said defendant's said answer is insufficient in

the 12th and 13th exceptions throughout, which the said Master ought

not to have done.

3d Exception.— For that the said Master in and by his said

report hath certified that the said defendant's said answer is insuffi-

cient in part of the 17th exception taken thereto by the said com-

plainants ; Whereas the said Master ought not to have so certified.

4th Exception.— For that the said Master hath in and by his said

report certified that the said defendant's said answer is insufficient

as to the 19th, 20th, 21st, 22d, 23d, 27th, 28th, and 29th exceptions

throughout ; Whereas the Master ought not to have so certified.

In all which said particulars the said defendant G. B. doth except

to the said Master's said report, and humbly appeals therefrom to the

judgment of this Honorable Court.
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CH. XII. Exceptions to a Master's certificate of insufficiency, under an order of refer-

ence to certify whether an examination of a creditor going in under the

decree in a creditor's suit, to interrogatories settled by the Master, is suffi-

cient or not.

!

Between A. P. and another, - - - Plaintiffs,

and

Ann D., widow, - - - Defendant.

An exception taken by C. C. who claims to be admitted a bond-

creditor of P. D. to the report of F. P. S. Esq., one of the Masters

of this Court, dated the 10th March, 1810.

For that the said Master hath in and by his said report certified

that the answer and examination of the said C. C. to interrogatories

settled by the said Master for the examination of the said C. C. is

insufficient ; Whereas the said Master ought to have certified that the

said answer and examination is sufiBcient.

In all which particulars, &c.



CHAPTER Xm.

INTERROGATORIES.

Forms of Titles, and of the first and last general Interrog-

atories.

Titles of interrogatories in Chancery, for examination of witnesses in chief ^^- •^'^•

on the part of the plaintiff.

In Chancery.

Interrogatories to be administered to witnesses to be produced,

sworn, and examined in a certain cause now depending and at issue

in his Majesty's High Court of Chancery at Westminster, wherein

W. C. is complainant and M. W. is defendant, on the part of the

said complainant.

CCIV. Title of interrogatories m Chancer!/, for examination of witnesses in

chief on the part of some of several defendants.

In Chancery.

Interrogatories to be administered to witnesses to be produced,

sworn, and examined in a certain cause now pending, and at issue in

his Majesty's High Court of Chancery at Westminster, wherein by

original and amended bill J. H., C. H., &c. &c., C. H. and A. H.

infants under the age of twenty-one years, by the said L. H. their

father and next friend, C. V., &c. &c., are plaintiffs, and T. E. B.

and D. his wife, T. W. B., &c., and E. B. and H. B. infants under

the age of twenty-one years, by the said T. R. B. their guardian, are

defendants ; and wherein by supplemental bill J. H., C. H., &c. &c.,

are plaintiffs, and T. R. B. and D. his wife, &c. &c., are defendants

on the part of all the said defendants, except the said defendants J. J.

and G. V.
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CH. XIII. Title of interrogatories in Chancery, for examination of witnesses on the

part of the plaintiff pursuant to a decree.

I

!

Between A. B. ----- - Complainant,

and

CD. Defendant.

Interrogatories to be exhibited for the examination of witnesses on

the part and behalf of the said complainant, to be produced, sworn,

and examined pursuant to the decree made on the hearing of the said

cause bearing date——

.

Title of interrogatories in Chancery, for examination of creditors and their

witnesses pursuant to a decree.

>1
Between A. B. and C. D. - Complainants,

In Chancery. ^ and

E. F. and G. H. - - Defendants.

Interrogatories to be exhibited by the said complainants before

W. Gr. Esq., one of the Masters of this Honorable Court, for the

examination of the creditors of T. H. Esq., deceased, in the plead-

ings in this cause named, and of their witnesses, in pursuance of the

decree or decretal order of this Court made on the hearing of this

cause, bearing date .

Title in Chancery, in the case of a contempt for signing a counsellor's name

to a bill without his authority.

In Chancery.

Interrogatories to be administered to L. M., solicitor to the bill

filed in his Majesty's High Court of Chancery on behalf of A. B.

against C. D.

Title of interrogatories in Chancery, for examination of a person de bene esse,

pursuant to an order made in a cause.

In Chancery.

Interrogatories to be exhibited to D. G. of , for the exam-

ination of the said D. G. de bene esse in a certain cause now depend-
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ing in the High Court of Chancery, wherein J. P. is the plaintiff, CH. xm.
and J. S. and T. S. are the defendants, pursuant to an order of this

Honorable Court, bearing date , on the part and behalf of the

said complainant.

Title of an interrogatory in Chancery, for examination of a person pro inter-

esse suo, pursuant to an order made on petition.

rBetween H. R. an infant by J. M. his next

In Chancery. J
f"^°^' ^'^^^''ff-

I

and

I T. J. W. and J. S. B. - Defendants.

An interrogatory to be exhibited to G. R. of before F. C.

Esq., one of the Masters of this Honorable Court, for the examination

of the said G. R. pro interesse suo in certain premises in the pleadings

in this cause mentioned, pursuant to an order of this Honorable Court

bearing date , made on the petition of the said G. R.

Title of interrogatories in Chancery, for examination of a witness as to his

interest in the matters in issue.

( Between A. C. - - Complainant,

In Chancery. < and

( T. H. Defendant.

Interrogatories to be exhibited on the part of the said complainant

for the examination of A. B. as to his interest in the event or decision

of this cause, the said A. B. being a witness produced, sworn, and

offered to be examined in the said cause on the part and behalf of the

said defendant.

Title of interrogatories in Chancery, to the credit of witnesses examined on

the part of the defendant.

In Chancery.

Interrogatories to be exhibited to witnesses pursuant to an order of

his Majesty's High Court of Chancery, bearing date the day

of , on the part of A. B. complainant, and made in a certain

cause there depending and at issue, wherein the said A. B. is com-

plainant, and C. D. is defendant, to discredit the testimony of E. F.

and G. H., two witnesses heretofore examined in the said cause on

the part of the said defendant upon interrogatories.
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First general Interrogatory.

CH. Xin. Do you know the parties complainant and defendant [or complain-

j^5 to (.[jg
ants and defendants] in the title to these interrogatories named or

witness's [any or] either and which of them, and how long have you known

of the par- them respectively, or such [one] of them as you do know ? Declare

the truth and your utmost knowledge, remembrance, and belief, herein.

[ Or thus : Declare the truth of the several matters inquired after by

this interrogatory, according to the best of your knowledge, remem-

brance, and belief, with your reasons fully and at large.]

ties in the
cause.

The concluding general Interrogatory.

Lastly.— Do you know any other matters or things touching the

matters in question in this cause which may tend to the benefit or ad-

vantage of the said complainant therein [or, the said defendants or any

or either, and which of them therein] ? If yea, Set forth the same and

all the circumstances and particulars thereof fully and at large accord-

ing to the best of your knowledge, remembrance, and belief, as if you

had been thereto particularly interrogated.

Or thus :

Where in-
Lastly.— Do you know or can you set forth any other matter or

terrogato- thing which may in any wise tend to the benefit of the said defendants,
ries are ex- . » , . , . , , , .,-,,., -r -,

hibited on or either ot them in this cause, other than the said defendants J. J.

some of
°^ ^^^ ^' ^' ' -'-^ ®°' ^^* ^°^'^^ *^^ same, and all the circumstances and

several de- particulars thereof, according to the best of your knowledge, remem-

brance, and belief, together with your reasons at large.

FORMS OF INTEEROGATOEIES FOE THE EXAMINATION OP WITNESSES

IN CHIEF.

To prove Whether or no did you at any time, and when, as the solicitor of the

the delivery gaid complainants, deliver to the said defendant or to any person, and

stractofthe whom by name, on his part, any abstract of the title of the said com-

Mtteto the
plainants to the estates and premises in the pleadings mentioned ?

defendant; Whether or no did the said defendant or any person and who on his

whether part at any time or times, and when and how make to you any and

tion was°" what objection to the said title, and what answer did you thereupon

made to the make, and if by writing set forth the same in the words and figures

and'what thereof, and what afterwards passed between you and the said defend-
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ant or any other person, and whom on his part respecting the said title CH. XIH.

or the agreement for purchase in the pleadings mentioned ? Set forth, passed rel-

(^Q_ ative to the
title or

agreement
for pur-

Were you at any time, and when, and by whom, and on whose be- "
''^®^^'

half, furnished with an abstract of the title of the said complainants To prove

to the premises described as lot 2 in the pleadings of this cause men- ^g^* as so-

tioned ? And did you at any time or times apply to any person or licitor for

persons, and whom by name as the solicitor or solicitors of the said ant was

complainants for a copy or abstract of the alleged lease under which *^".'1?'^''^'^,_

the said premises were stated to have been let ? If yea, What passed straot of ti-

between you and the solicitors for the said complainants at the time of tate sold by

making such application relative to such alleged lease ? Declare, &c. '!jS pl'^i°r

application for an abstract of the lease under which the estate was stated to have been let, and
what passed upon such application.

Had or not the said E. W. as you know, or do for any and what ,T° P™™
.

whether a
reason believe, access to the said M. W. his wife, or was he or not in husband

her company, or did he or not see her at any, and what times or time
to^his^wife

from the month of to ? And if yea. When and how during a,. . T^i o • particular
often, and at or about what times or time, and for what space or time period, and

at each time, and where and on what occasion ? Where did the said
and where

E W. live or reside during all such period of time, as you know or do he resided.

or for any and what reasons believe ? Declare, &c.

Whether or not did the said defendant C. L. as you know or do for To prove

any and what reasons believe, deliver or cause to be delivered unto ^ anVi^"^

the said S. D. F. in his lifetime a written account or any writing pur- count of

» moneys
porting to be an account of some debt or debts or sum or sums oi owing from

money that was or were due or owing by or from the said S. D. F.
pg'Jso®\'o'^

to the said defendant C. L. ? If yea, In what character and language the defend-1-11 u i.
^rit, in what

was such account or writing written or made out, and when or about language

what time was the same delivered to the said S. D. F., and what was
^[^"^'eiiy.

or were the particular or particulars of such debt or debts, or sum or ered, and

sums of money, and how much did the same amount unto in the whole uiars of 'the

as you know, remember, or believe ? Whether or no did the said '^'^^gj^™'^

S. D. F. as you know or do for any and what reason believe, peruse, the de-

er examine the said account ? Did or did not the said S. D. F. ever
amfned^the

deliver the said account to you ? If yea, When and about what time account.

and for what purpose did he deliver the said account to you ? Did ^}jJ°jjP™J*

you or did you not by the order or direction of the said S. D. F. or Uvered the
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CH. Sin. otherwise, and how, at any time, and when, make or write a true copy

same to the °f ^^^ ^^^^ account ? If yea, In what language and character and for

witness, what purpose was such copy made or written, and was or was not

ness by his Such copy at any time, and when, and by whom, delivered to the said

midt a° S. D. F. ? And did or did not the said S. D. F. at any time or times,

copy there- and when, peruse and examine the said copy, and did he or did he not
of, and in . , . , , . . , . , , n . , i

what Ian- m nis own handwritmg or otherwise, and how and in what language

thedefiverv
^^^ character and at or about what time or times, make or write any

thereof to and what minutes, memorandums, or observations on the said copy ?
the de- , . . .

ceased; Whether or no is the paper-writing marked with the letter (B) and
that he ex- jjq^ produced by you, or any, and what parts and part thereof, of your

same and own handwriting ? If yea. How much or what part or parts thereof

servations i^ ^^ ^^^ your own handwriting, and how much and what part or parts

thereon. thereof is or are of the handwriting of any other person or persons,

To prove and whom as you know, or do for any and what reason believe ? Is

the pos'ses-" '^^ '^ ^^o' ^^^ ^^'d paper-writing marked with the letter (B) the copy
sion of the which was made or taken by you of the aforesaid account ? If yea,
witness as ... .

./ '

an exhibit, Translate the said paper-writing marked with the letter (B) and all

handwrit- ^^^ minutes, memorandums, and observations written or made thereon

ing; into, and set forth the same in the English language, and in making

That w't
^^'^^ translation, distinguish and point out the English, of so much, or

ness may of such part or parts of the said paper-writing as was or were written

the copy ^J you> and also the English of so much or of such part or parts of the

into Eng- said paper-writing as was or were written by any other person or per-

observa- sons, and whom ? Declare, &c.
tions made
thereon, distinguishing the parts written by the witness and by other persons.

To prove Were you or not a party as a trustee for sale or otherwise and

ness was a liow^) to certain and what indentures of lease and release bearing date

party as a the 9th and 10th days of March, 1792, in the pleadings in this cause

certain Stated, or to some, or one, and which of them ? And were you or

That he ^°^ ^°^ some length of time, and from and to what period, in some,

was in the and what manner, in the employ of T. E. and G. D., both now de-

oertain per- ceased, in the pleadings in this cause named ? And do you or not

th°t'a^°'^
by -eome, and what means, know whether some, and what account,

account did not exist between the said T. E. and G. D., or one, and which of

tween them them, in their or his lifetime with W. J. deceased, the late plaintiff, in

and a de-
{j^jg cause ? Did you or not as a trustee for sale as aforesaid, ever

ceased '^

plaintiff; and when, sell and dispose of the respective houses and premises of

ness a tras-
which you were a trustee for sale under such indentures of lease and

tee, sold release as aforesaid ? And was there or not, some, and what account,

houses; open and unsettled between the said W.J. deceased and the said T. E.



IHTEREOGATOEDES. 271

and G. D. or with one and which of them, at the time the said CH. xiu.

houses and premises were respectively so sold and disposed of by That at

you ? If yea, Was such account ever to your knowledge settled and
gug^'^fe"^

adjusted between them, or any, and which of them, and was or not an account

such account an open and unsettled account at the time of the death unsetUed

of the said W. J. as you know, or for some, and what reason, believe ?
between the

And if such account had ever been stated, settled, and adjusted be- plaintiff

tween the said T. E. and G. D. and the said W. J. in his lifetime,
other'^per-'"

should you or not, from your connection or by your employment with sons.

the said T. E. and G. D., or by some, and what other means, have .

,

Also to
known thereof? Do you or not know whether the said W. J. in his prove the

lifetime made or caused to be made any, and what, applications or tiPPg^^ade

appUcation to the said T. E. and G. D., or to one, and which of them, by the de-

for a statement of, or to come to a settlement of the said account plaintiff for

existing between them? If yea. Set forth the number of such^^*"'®"

applications, and the respective times or time in particular, when the

said W. J. made or caused to be made such applications or applica-

tion, and the nature thereof, and when and by whom made, and in

whose presence, and upon what occasions or occasion, and on or

about what date in particular was the last time the said W. J. made
or caused to be made, such application to the said T. E. and G. D.,

or to either, and which of them, and what passed between the said passed at

parties respectively, at the respective times or time such applications the Unae of •

or application were or was made ? Declare, &c. cations.

To prove a

Were you or not, present at any time, and when, at the stating of of'aoooanta

any, and what account, between the said complainant and the said between

, } , , . , -, «. P , ., the plaintiff

deiendants touching or concerning the estate and enects ot the said and defend-

testator R. F. in the pleadings of this cause named ? If yea, Was or ^?^ [f^'

were, or not, any account or accounts touching such estate or effects testator's

then settled between them, and was or not any and what balance balance

then settled and ascertained as due to any, and which of the said par- ™IfT'hs
ties, and was or not, such balance then paid over, and if not, why and due, and,

for what reason ? Declare, &c. ment here-
of.

•Whether or no did you at any time, and when, deliver to the said To prove
tli6 d6liv—

defendants, or either, and which of them, any bill for business done ery of an

by you on their, or either, and which of their account not connected ?'n*,°™''?'*

with the said cause, and whether or no did you at any time, and when, that an

cause any and what proceeding to be commenced against the said commenced

defendants or either, and which of them, for the amount of such bill ? '°'^ ^^^
.' ' recovery of

Declare, &C. . the amount.
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CH. xni. Did you or not, at any or either, and which of the meetings be-

To prove tween you and the said inquired after by the last preceding
the produc- interrogatory, produce or shew unto the said all or any, and

book to a which of the acknowledgments or memorandums to which his name

tai^nhig oer- appears to be subscribed, and which are written or contained respec-

tain ao- tivelv in the folios of the said produced book marked (A) ?
knowledg- •' ,.,„ .

ments or And did the said on any, and which of such occasions, or on

dum3°™°" ^^y other, and what occasions or occasion, and when in particular,

signed by say or declare anything, and what, unto you or unto any persons or
him, and ,,, . i.i.
the deolara- person, and whom by name, in your presence or hearing, relative to

bv°him rel-
^^^^ acknowledgments or memorandums, and to his name appear-

ative there- ing to be subscribed thereto, and purporting that he had signed the

same, or any and which of them, or that his name appearing to be

subscribed thereto, or to any and which of them was in his own hand-

writing, or to any such or the like effect? Set forth how and in

what manner the said expressed himself at such times or time

in relation thereto ? Declare, &c.

to,

To prove Whether or not did the said defendants, or any, and which of them,

f'^d ^^t

'^^' commence an action at law against J. F., the agent of the said corn-

commenced plainants in the said bill named ? If yea. Set forth when such action

'against was commenced, and the nature of, and object of the action?

the plain- 'VV'hether or not did the said J. F. plead to such action ? If yea,
tiff's agent,

n n •^r
and when, Declare the nature of his defence ; Whether or not did such action

tare there-" ^°™® on to be tried? If yea. Whether or not did the plaintiffs in

of, and of such action get a verdict ? If yea, Whether or not did the Court of
the defence <j '

thereto ; King's Bench set aside such verdict and direct a new trial to be had

That the ^^ '^® ®^'*^ action ? Whether or not did such new trial come on to

same came be tried at the summer assizes held for the county of Y. for the year

tried, that 1818 ? If yea. Were you present at such trial? If yea. Declare to

the plain-
^jjg ^ggj. ^f your remembrance what passed thereat, and how and in

verdict what terms the judge charged the jury ; Whether or not were the

Court of K.ju''y desirous to find a special verdict; Whether or not did the judge
B. set aside Yaake a minute of it in his notes, and if yea. Set forth the purport
and direct-

, -nr . -,

ed a new and effect of such minute ; Whether or not was it agreed between
trial;

^.j^^ plaintiffs and defendant in the said action that the amount of the
That the jamaees to be recovered by the plaintiffs in the said action should be

same came *= j l

on at the left to arbitration ? If yea, Whether or not was any arbitrator ap-

what
' pointed ? If yea. Has such arbitrator ever made his award ? If

passed on y^^^ Declare the damages awarded by the said arbitrator to the

and the ' plaintiffs in the said action. Declare, &c.
judge's
charge to the jury. That the jury were desirous to find a special verdict, the minute thereof

made by the judge. The agreement to refer the amount of damages to arbitration, and what
amount was awarded by the arbitrator.
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Did you at any time or times, and when, and at whose request, or CH. XIII.

in pursuance of any directions or instructions given to you by any To prove

person or persons, and whom by name, cause any, and what, adver-
^^nts'be-

"^

tiserhent or advertisements, to be inserted in any or what, public jng inserted

paper or papers relating to, or for the discovery of the said A. G., luj papers

and was or were such advertisement or advertisements inserted in '<" "'^
<i''-

covery or a
such public paper or papers at any time or times, and when, as you person and

know, or for any, and what reason, believe ? Have you heard of
(jfrg^y°^^.

the said A. G., or had you any, and what application or applications and wheth-

made to you with respect to him, or the matter comprised in such ness has

advertisement or advertisements since the same was or were sofndMdual
inserted ? Declare, &c. of had any

applica-

tions re-

specting

Were you, or not, employed, and when, by the said complainant,
t^^^dver-

and defendant, or either, and which of them, to prepare the agree- tisements.

ment in the said former interrogatory mentioned ? If yea. Had you To prove

any, and what directions from the said defendants, respecting the ness was

terms of the said agreement, and concerning the land-tax in the said f^^'"^^?

agreement mentioned, and what did the said defendant say to you, or ing an

in your presence or hearing as to the said land-tax, and the sum of and the di-

$ 200 to be paid by the plaintiff to the said defendant, and were you rections^

informed by either, and which of the said parties, for what considera- specting

tion the said premium or sum of $ 200 was to be paid ? Declare, &c. thereof.

Did you or not, at any time, and when, hear the said complainant jg p^ove a

make any proposition to the said defendant respecting his, the said pa™' agree-

complainant's residing with the said defendant in his house, and was specting

any, and what agreement come to between the said complainant and fj^.P ^g"j"j.

the said defendant respecting such matter, and did you or not, hear 'ng with111 -1 -1 1 • 1
the defend-

upon that or any other and what occasion, the said complainant make ant.

any, and what promise, to the defendant respecting the amount and

nature of the recompense which the defendant was to receive from

the said complainant, for his residing in the said defendant's house ?

Declare, &c.

Did you or not, and by whose desire or direction, make any, and To prove

what division or allotment of the lands in the pleadings of this cause n^ss made

mentioned ? If yea. To whom, and when did you deliver such divis- ''° "''"^

ion or allotment, and did or not, the said defendant J. P. acquiesce certain

in or approve of such allotment, and did he take possession of his
^^ whom

part or share ? Did you or not, at any time afterwards, and when, and when

review or reconsider such allotment, and upon what occasion, and by ered the al-

18
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CH. XIII. whose desire, and did you or not make any second allotment or any

lotment- ^^^ what alteration in your former allotment, and was or not the said

that defend- division or allotment made by you, a fair, impartial, and just division
ant aoqui- „ ^ , „

' f ' •>

esoed there- or allotment. Declare, &c.
in, and took
possession of his share ; that witness afterwards reviewed the allotment, and by whose desire,

and what alterations he made therein.

To prove Do you or not, know whether the said complainant entered upon

plaintiff en- ^""^ enjoyed any, and which of the lands in the pleadings in this cause

nl'^f ^fP""
mentioned, in severalty or not ? If yea. State what particular lands

allotted to were enjoyed by the plaintiff, and what by the defendant,
him in sev-
eralty.

To prove Are you acquainted with the manner of purchasing annuities on
the value of]

j^gg ^^^ ^j^g value thereof, and the way in which the same area lite annu- ' ' .*

ity. secured in the public funds ? If yea. How long have you been

acquainted therewith ? What was the value of an annuity of $

during the life of a person aged in the month of , ac-

cording to the method of computing the value of annuities upon lives,

and according to the common and usual course of business in trans-

actions of that nature ? Declare, &c.

To prove "Was Or not, the said complainant T. C. at any time, and when, to

plaintiff your knowledge or belief, employed as the attorney or agent of the

was em- gaid defendant S. A. ? If yea, Declare when the said T. C. was so
ployed by
defendant employed by her, or relative to her affairs, and for what length of

fidentiaf
°" time, and whether generally as the confidential attorney or agent of

attorney or the said S. A. as you know or believe, and set forth the grounds upon

for vria.t which you found such your knowledge or belief; Declare, &c.
period.

To prove Look upon the book entitled now produced and shewn to

the autlior 7°" ^^ ^his the time of your examination, marked with the letter (A)
of a book or arfd in the pleadings in this cause mentioned ; Who by name wrote or
reputed so

* ° •'

to be, and was the author or composer of the said book, or who was and is re-

wM an"^
'' puted so to be ? Is the said book an original composition, or a copy

original of any other, and what work ? Declare, &c.
compo-
sition.

To prove Did you or not, know A. B., in the pleadings of this cause named

bankruptcy ^^^ previously to , and for any, and what time before ? If

by keeping yga. Did the said A. B. at that time, and for any and what length of

time before, carry on any, and what, trade or business, and where,

and do you or not, previously to the said , recollect any person
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and whom by name, calling at the house or dwelling of the said A. B. CH. XIII.

for money, and was or not such person a creditor of the said A. B.,

and was or not the said A. B. at home at such time, and did he or not,

see the person who so called, or what answer was given or sent to

such person, and was the answer given or sent by the direction of the

said A. B., or with his privity or consent ? Declare, &c.

Did or not the said T. M., in the pleadings of this cau?e named, pre- to prove

viously to the day of , and from, and up to what time ?" ^^'^ °{
. , -• 1

bankruptcym particular, carry on any, and what trade or dealing, and in what by lying iu

sort of merchandise ? Was or not the said T. M. a prisoner in the P""'^""-

Fleet Prison, and when did he first become a prisoner there, and for,

and upon what account was he imprisoned, and how long did he con-

tinue a prisoner without being bailed or discharged, and what charges

or detainers were there lodged against him during the whole time of

such, his imprisonment ? Declare, &c.

"Whether or no did the said defendant C. D. in the lifetime of the To prove a

said S. D. send, remit, or deliver unto the said S. D. any bill or bills of buis of

of exchange? If yea, For what sum or sums of money, or of what f^^f'^'JF®

value or amount was or were such bill or bills of exchange respectively time of a

and in the whole, and when or about what time or times was or were pe,-son

such bill or bills of exchange so sent, remitted, or delivered, and was

or were or not the sum or sums of money mentioned in, or secured ortliat the

-, 1 1 T 1 • 1 1 .11 1 .11 /- 1
'

1 1 1 sanne were
made payable by the said bill or bills ot exchange, or some and which duly paid

of such sums of money received by or paid to the said S. D. or to his''* ^^Ye^'
order or for his use when and as the same became due and payable or

soon afterwards, or at any other and what time or times ? And did and wheth-

er did not.the said S. D. in his lifetime, and when, repay the said de- ge^sed re-

fendant C. D. or satisfy him the said sum or sums of money or any V^^<^ ^"7
„ /part of the

or either and which of them or any and what parts or part thereof ? amount

Declare, &c.
^^'"''°^-

To prove

Whether or no did you draw and deliver to the said complainant *^^ ^f'the

any and what number of bills of exchange, and to what amount, for purchaser

the produce of the said cargo upon the said defendants T. E. and C. S., cargo deliv-

and did you or not at or about that time or at any time and when ship ^l^^ '?''.'\?^
^

_

J c the plamtiff

on board the said ship called the M. or any other and what ship or for the prod-

ships and consign to the said defendants T. B. and C. S. any colonial „po„ j^e

tjroduce or any and what effects and to what amount in order to pro- defendants,

^ 1 • 1 1 -11 1
.that he con-

vide for the payment of the said bills so delivered by you to the said signed oolo-
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CII. xni. complainant for the produce of the said cargo. Or whether or no

Dial prod- have you at any time or times, and when, assigned or conveyed to the

them°o ^^'*^ defendants T. R. and C. S. or to any other person or persons and

provide for whom by name in trust for them or for their benefit any and what

ment there- estates or property whatsoever in or towards satisfaction of the said

of, or made
ijij]g qj. ^„y ^f them or any part thereof, or have the said defendants

erty to T. R. and C. S. been in any other and what manner paid or satisfied

that they ^y you the amount of the said bills or any and which of them or any

^^"'^k'T^u ^^^ what part thereof, or have you in any and what manner and when

amount, or had credit m account with the said defendants T. R. and C. s. for the

witnefs™" amount of the said bills or any and which of them or any and what

credit in part thereof ? Set forth, &c.
account for

the amount
of the bills.

To prove Do you know, and from what circumstances, when and where the

and bap- said complainant A. W. was born and baptized ? If yea. Set forth the

*'™
rff"^^

''™^ ^^^ place of her birth and baptism and the reason of your knowl-

edge therein, and who were her father and mother, and where they

usually resided at the respective times of the birth and baptism of the

said complainant, and what was their situation in life. Set forth, &c.

To prove Do you know the lands in the pleadings of this cause mentioned,

ries of""''''"
called glebe lands ? If yea. Where are the same situate and how are

glebe lands, the boundaries thereof marked and described, and in whose occupa-

occupation tion and under what term or holding were the said glebe lands on
the same

^j^g ^^f^ October, 1801, and what was then the annual value of the
were at a ' '

particular said glebe lands as you know or for any and what reason believe ?
time, and ^^ , „

•what was Declare, &c.
then the an-
nual value.

To prove Are you not acquainted with the premises in the pleadings of this

abuttals of cause mentioned, called the detached garden ? If yea, How is such

and wheth- detached garden fenced or surrounded, and by what ground or premises

any com-' '^ '' bounded or abutted, and particularly on the east side thereof,

munication and is there or not any gate, door, or opening communicating with

the same any and what premises on the east side of the said detached garden ?

and the ad-
Declare, &c.

premises.

To prove Whether or no do you know and how long have you lived in the

the boun- parish of W. in the county of , and whether or no did you at
daries of a "^

. i , i
parish, and any time or times and when attend any and what public perambula-

f°J^lhe^ tions of the said parish, or are you by any and what other means ac-

adjoining quainted with the boundaries of the said parish, and in particular with

the boundary or division between the said parish and the parish of C,
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and how and in what manner is the said parish of W. divided from the CH. XIII.

said parish of C. ? Declare, &c.

Are you or not acquainted with the piece or parcel of land contain- To prove

ing a stone quarry in the pleadings of this cause mentioned to be situ-
Varies of a

ate at or near certain places called or known by the names of P'^'=® °f
IflTifipnTi—

and in the parish of and near to the river A. ? If yea, taining a

How long have you been acquainted therewith, and how is such piece ^y "anduT'
of land bounded, and at what distance is the same situated from the distance

said river A. ? Look upon the map or plan now produced and shewn river,

to you at this the time of your examination, marked with the letter

(A),— What doth the same purport to be or contain, and does not the P^''''.';"'^''"

same contain a true and correct plan of the said piece or parcel of land erence to a

and quarry and of the boundaries thereof as you know or do for any
{hereof.''

^^

and what reason believe ? Declare, &c.

Do YOU know L. H. chapel, now or formerly situated at L. in the J° P™^^
•' '^

'
. „„ whetiier a

parish of B. in the county of L. or the site thereof? Was the same chapel was

used as a Roman Catholic chapel or as a Protestant chapel as you ^^^^^
^

know or for any and what reason believe ? Were the ceremonies of Catliolic

,,., p T'l 'Ti cliapel or
baptism, marriage, and burial performed in the said chapel as you Protestant

know or have heard and from whom or for any and what reason be-
^[fj't^gr

lieve, and were there or not any registers or register of baptisms, baptisms,

-,,-1 , 1 . T.. , .1 marriages,
marriages, and burials made or kept in or adjoining to the said and burials

chapel? If yea. Are or is there any registers or register thereof J'®'"®
P®"""

now kept in or adjoining to the said chapel, of baptisms, marriages, tiiere, and

and burials performed therein ? Do you know or have you heard and Jhe^regL

from whom whether the said chapel and registers were ever, and when ^^''^ thereof
' ° were liept

destroyed by fire or otherwise and how and by whom ; Have you heard there;

any person or persons and whom by name, make any and what dec- Whether

larations relative thereto, and were or was such persons or person in and regis-

any and what manner connected with or in the service of or in any ^'"^^4^^™^^

and what manner related to any person in the service of the family of and when

A. in the pleadings of this cause named, and are or is such persons or ^},at decla-

person or any or either of them now living, and if dead, when did they rations wit-

respectively die ? What is the general report or belief of the persons heard reia-

residing in the neighborhood of the said chapel of L. H. or the site ^^^^ from'''"

thereof relative to the destruction of the said chapel and registers by whom

;

fire or otherwise as you know or for any and what reason believe ?
g^^^'^per!'^

Set forth according to the best of your knowledge, remembrance, in- sons were

formation, and belief, all and every the matters inquired after by this „ith a par-

interrogatory and the grounds thereof.
^ ^^™!,^^^ ^^^

whether living or dead ; and the general belief in the neighborhood relative to the destruction of

the chapel and registers.
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CH. XIII. Are you or not acquainted with the said complainants J. T. and M.
To prove his wife ? And if yea, Are you acquainted with the state of the said

dreu the
" Complainants' family ? What children or child have the said coraplain-

plaintiffs ants J. T. and M. his wife now living, and what are or is the names or

name of such children or child ? Set forth all you know concerning

the particulars inquired after by this interrogatory and the reasons for

such your knowledge ? Declare, &c.

To prove Whether or no had the said M. H. and A. his wife, heretofore or
what chil- , . „ . , -. r, , • 1 • 1

dren a late A. (J. in the precednig or 7th interrogatory mentioned or inquired

iiad"by'^her
^^er, any and what number of children ? If yea. What were their re-

late hus- spective names or the names of any and which of them, and particu-
band and ,, . ,._ ,.-i->tto i

their larly are or is not the said complainants K. H. &c. or some or one ana
names; which of them the children or child of the said M. II. and A. his wife,
that certain '

of the and had they or not another son named T. H., and is he living or dead ?

are the And if dead, when and about what time did he die, and did he or not

surviving leave any children or child or issue, and whom ? Had or not the said
children, •' '

and that the A. H. any and what other children or child or issue other than and

^'other *on
hesides those hereinbefore named ? If yea. Are they, or any and

who died which of them living or dead, and if dead, when or about what times

issue. or time did they or any and which of them die as you know or do for

any and what reason believe ? Declare, &c.

To prove .-^^ ^'^^ know what is become of T. H. in the preceding interroga-

whether a tory named ? Is he living or dead ? If living, where hath he from

person is time to time resided since the ' day of ? Or if dead,

d^'d^ th t
^^^'i ^'^ about what time did he die and where ? Did he or not for

he contrib- any and what period of time in any manner and how pay or contribute
Tited to the , , » iii.ii
mainte- ^^J ^"d what sum or sums or money yearly or otherwise, and how,
nance of a

fQj, qj, towards the maintenance or education of the child Which is
child, and
frequently inquired after by the last interrogatory, and did he or not during

the degree ^"7 ^'^'^ what period of time ever and when or how often and where
of notice or visitor see such child? Were you present at all or any and how
affection he

i i . i /. i . •, \ ^ -n -r-.. i i

shewed many and which ot such times .'' And ii yea. Did he at all or any and

and^rfwhat
''^hich of such times take any and what kind of notice of such child,

manner he or shew or express and how or in what particular manner any and

himself- what degree of aflfection for it and on what account, and how and
that he

jjj what manner did he at such times generally express and be-

such child have himself to or respecting such child ? Set forth the particulars

and that the of ^"ch expressions or declarations and any circumstances relating

child treat- thereto ;
— Did the said T. H. at all or any and which of such times

ed him as

his father, and m the presence or any other person or persons, and whom by
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name, treat such child or speak to it or of it, as being his own child, CH. XIII.

and did such child at all or any and which of such times speak to

or address the said T. H. as being its father, or as being in any and

what degree or manner related to it ? Declare, &c.

"Whether or no do you know and for how long have you known To prove

the defendant J. P., the sister of the said testator W. G. and her dl-en a de-

family ? Whether or no were there any and what children of the *^t"ft''°i ^^t

said defendant J. P. living at the time of the death of the said testator, of a testa-

and when did the said testator die, and which of such children are y^'e of his

now living and what are their respective ages, and if any or either of '^^''*i ™'^
.

' '^ •' what ohil-
them have or has died since the said testator, when did she or they dren are liv-

die? Declare, &c. ingordead.

What was the true and real consideration of the said deed marked To prove

(A) ? Whether or no were or was any and what sums or sum of tnent of the

money at or about any and what times or time paid as or for or in oonsidera-

» , . , . f t ^ -I

tion-raoney
part of the consideration thereof, and when and where and by whom expressed

and on whose account and to whom and for whose use and on what
^"J,^ ^^l ^^^

occasion ? If yea, Were you or not present at the time of paying the knowledg-
',

, r-, . , .^ -r^. -,

^ > ° mentofths
same or any and what part thereot : And it yea, Did or not the per- person on

son whose name appears to be subscribed to the receipt endorsed on
[^e^'amf

the said deed at or about the time of signing such receipt say or

declare anything and what concerning his having received or being

paid or satisfied the whole or any and what part of the money therein

or thereby expressed to be paid to and received by him ? Declare, &c.

Were you at any time and when present at any and what conversa- a conversa-

tion between the said complainant and defendant respecting the said ''°" ^^'
,

defendant's purchasing of the said complainant his the said com- plaintiff

plainant's interest in the sum of £ 2400 in the pleadings of this cause ^nt re-
°

"

mentioned to have been paid by him into the Court of Chancery in a !P''°?"iS ,

certain cause entitled ? If yea, How did such conversation ant's pur-

arise, and what passed between the said defendant and complainant
piaTnMff'l

*

respecting such purchase, and did or not the said defendant agree interest in
^ ° ^

, , . ^ sum of

to purchase such interest upon any and what terms, and what m money

particular did the said defendant say to the said complainant respect-
P^'^^.^'J*^

ing the said complainant's chance of recovering the said £ 2400 ? another
08.1186

J
tllS

Declare, &C. agreement
to purchase the same and upon what terms.
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CH. XIII. Have you at any time or times, and when, or how often, had any

To prove and what conversation or conversations with the said defendant

tSrisTe^" respecting the renewal of the lease granted by the said Dean and

speoting Chapter in the pleadings of this cause mentioned ? If yea, IIow did
the renewal , , . . n . i i i. i

of a lease, such conversation or conversations arise, and what passed between

fh
"^ ^1^° y°" ^^^ l-he said defendant respecting the obtaining of such renewal,

mentliy and did or not the said defendant agree to apply for or make any and

to apply for what declarations relative to the making of any and what applications

a renewal, fop the renewal of such lease, and what in particular did the said

defendant say to you respecting such renewal, and was any other per-

son and who by name present at the time of such conversation or con-

versations or any and either and which of them ? Declare, &c.

thJoartic™
Whether or no were you at any time in the year , and when

ulars of a and where present with the said complainant and the said defendant,

tion, and J- D-i when any conversation passed between them respecting the

^"
d^^h

public-house called the at E., in the occupation of the said

the plaintiff complainant, and any agreement relating thereto? If yea, Set forth

the°"defend- *^1^® particulars of such conversation, and what was said therein by

^"''^
. the said parties respectively, and whether the said complainant then

one of a set offered to pay any and what sum of money to the said defendant

%X^es J. D. ; Set forth, &c.

on the pari
of the

plaintiff to Did you know F. A. deceased, in the pleadings of this cause

Agreement named the uncle of the said complainant, and did you know H. I.

for pur- of , deceased, or either and which of them in their or his

public- lifetime, and how long did you know them respectively, previously

^^^•J to their death, or such one of them as you did know, and how and
i prove a ' j ^

knowledge in what manner and for what length of time previously to their deaths

persons de- respectively did you so know or become acquainted with them re-

ceased, and gpectively ? Did you at any time or times, and when in particular,

for what hear the said F. A. enter into, any conversation or conversations with

thne -w^t-
*''' ™ake any declaration or declarations to the said H. I. or any

ness was other person or persons and whom by name and when in particular
acquainted ,., _. ,.„., i,.
with them, and in whose presence, relative to his family and relations, or any

conversa-™ estate or estates to which he the said F. A. considered himself en-

tions be- titled ? And did you at any time or times and when hear the said
tiW66n

them, or H. I. make any and what declaration or declarations relative to his

declara- being present at the time, that any and what agreement was entered

by one of into by the said F. A. with any person or persons and whom by

tive to his name, relative to any and what estate or estates, or any and what
family and moneys that the said F. A. was to receive annually from any person

or property or persons and whom by name, and the consideration thereof? And
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did you at any time, and when, hear the said F. A. read any and CH.XIII.

what deed or deeds, agreement or agreements between him and any to which

and what person or persons relative to any and what estate or g^^g^^'jj^;

estates ? And do you know whether any deed or deeds, parchment, self enti-

or paper-writings belonging to the said F. A. was or were at any Vo prove

time or times and when, destroyed by fire or otherwise and how ? yo^gXth
And did you at any time and when see any and what deeds or deed other, that

that were or was at any time and when in possession of the said p^g^nt at

F. A., that had any and whose seals affixed thereto, or had the '^e time an
*^ agreement

names or name of any persons or person and whom signed thereto ? was entered

If yea. Set forth all and every the particulars inquired after by this y^" lallr-

interrogatory, or such of them as you do know, and the particulars '=1'" P''^-

thereof and of every part thereof. Declare, &c. prove that
witness

heard the agreement read. To prove the destruction of certain papers by fire ;
and that witness

Baw certain deeds in the possession of one of the deceased persons having the names and seals of
certain persons thereto.

Interrogatories to be exhibited, &c. (see p. 265, ante,) wherein To prove

W. E. and J. P. assignees of the estate and effects of E. T. a bank- oonversa-

rupt, are complainants, and T. H. is defendant, on the part and behalf Ji°"^,^i*^j

of the said complainants. antrespeot-

1st. (As to knowledge of the parties, vide ante, p. 267.) rupt^s a?
2d. Had you at any time, and when first and where, and in whose '^'iS.'

presence any conversation with the defendant respecting the affairs agreement

of E. T. the bankrupt in the pleadings of this cause named ? If
^s' "ting

yea, Set forth upon what occasion such conversation took place, and the assiga-

the particulars of such conversation, and what was said thereon by part of the

the said defendant, or by you, or any other person or persons, to or
'^ro'^^t^^'or

in the presence or hearing of the said defendant respecting the what passed

affairs of the said E. T., and was any and what agreement then come thereto

to by you on the part of the said E. T. with the said defendant re-- J''** ^^^
' •' '^ 111 • defendant

specting the assignment of any and what leases, or was anythmg was in-

and what then said by the said defendant or by you or any other theTank-^

person and whom to the said defendant or in his hearing respecting rupt was,.„ 1-1 IP, '^ m insolvent
any such assignment ? And did you then mform the said defendant oircum-

that the said E. T. was in insolvent circumstances, or did anything
f^^J'^^at

and what pass as to the insolvency of the said E. T. or as to any and passed rela-

what composition being made or proposed to his creditors, or as to composi-

the said defendant's guaranteeing such composition ? Set forth, &c.
h°g"(,7e'*-

3 d. Had you at any other time or times and when afterwards tors, and as

before the commission of bankrupt was taken out against the said fendant's

E. T. any other conversation or conversations with the said defendant guarantee-
J 1.1 '"S the

respecting the affairs of the said E. T., and where and m whose same. To
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CH. XIII. presence and upon what occasions respecting such affairs ? If yea,

prove sub- Set forth the particulars of such conversation or conversations in the

conversa- order in which the same took place, and what was said thereon

tions with respectively by you or the said defendant, or any other person or
the defend- ^ a i u- u A j j
ant re- persons, and whom, m his presence or hearing ; And was any and

t^etani-
"^^^^ agreement come to, or anything and what said in any and

rupt's which of such conversations, as to the assignment of any and what

What leases by the said E. T. to the said defendant, and did anything and
^Sfeement ^{j^t pass in any and which of such conversations as to the insolvency

or what of the Said E. T., or as to any and what composition being made or

to the as- proposed to his creditors, or as to the said defendant guaranteeing

signment guch composition ? Set forth, &c.
of part of

"^ '

the bank- 4th. When did you first inform the said defendant of or did you or

ertv andTs ""^ 'earn from him that he knew or suspected the insolvency of the

to the in- said E. T., and when first did anything and what pass between you

the bank- and the said defendant or any other person and the said defendant

comDosi-''
in your presence and hearing respecting a composition to be made

tion with and proposed to the creditors of the said E. T., and when first

tors, and as did the said defendant agree to guarantee such composition ? Set
tothede- forth, &c.
fendant's '

guarantee- Lastly. {The last general interrogatori/, vide ante, p. 268.)

same.
*
To [These interrogatories were exhibited to the clerk of the bank-

prove when rupt, who had discovered his insolvency and informed the defendant
the defend- ".

•'

ant was of lt.J

first in-

formed of the insolvency of the bankrupt, and when first anything passed respecting a composi-

tion with his creditors, and when first the defendant agreed to guarantee the same.

To prove
that wit- Were you or not employed by the said J. R. deceased, as his attor-

employed ney or solicitor in the purchase or in completing the purchase of
by a de-

jj^g gg^;^ reversionary estate and interest of the said bankrupt, and in

son as his preparing the necessary conveyances and assurances thereof? If yea,

the pur- ^'^'^ you ^^Y the abstract of the title thereto before or employ any
chase of a counsel and whom by name on behalf of the said J. R. or on whose
bankrupt's

, , ,„ , ,/ „ ^.
reversion- behali to prepare the necessary conveyance or conveyances oi the

that^wS-^'
^^'"^ reversionary estate and interest of the said bankrupt, and to

ness laid whom by name ? And did or not the said J. R. inform you of his

stracts be- intentions in making such purchase, and did or not the counsel so

fore coun- employed by you prepare the necessary drafts of such conveyances

Btruotions according to the directions and instructions of the said J. R. ? If

the'^oon-™ y<^^> ^^^ ^o^''-'^ t^® declarations made by the said J. R. to you relative

veyances, to and expressive of his intentions in making such purchase, and
and the , , . , i /. , ,

intentions how and in what manner and tor what purpose such conveyances
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were prepared by such counsel as you know or do for any and what CH. XIII.

reason believe : Declare, &c. ~
]

of the de-
ceased in making the purchase. That counsel prepared the drafts of the conveyances and the
declarations of the deceased relative to such purchase, and the conveyances which were pre-
pared.

Did or not the said J. R. at any time and when alter his inten-
thJt°he aI-°

tions with regard to the draft conveyances inquired after by the pre- tered his

ceding interrogatory, and did or not the said J. E. give directions to with regard

you or to any other person or persons and whom by name to make *° *® *"'"",,,: .
veyances,

any and what alterations and insertions in the said draft conveyan- the direc-

ces, and what was the intention expressed by the said J. R. in he gav?a?
making such alterations as you know or do for any and what reason *° '°® '^1'^'^-

, ,. o _. , „ ations to be
believe .'' Declare, &c. made, and

his inten-

Do you know or can you set forth whether any deed or deeds of tive there-

grant or conveyance was or were made for the purpose of carrying '°'

the agreement in the last preceding interrogatory mentioned into that°certaiu

execution ? If yea. By whom was or were such deed or deeds pre- ^^^^^ °^

1;
convey-

pared ? Was or not Sir T. B. in the pleadings in this cause named a ance were

party to such deed or deeds ? If yea, Whether or not did he exe- and^by

cute such deed or deeds or any of them? If yea, then set forth '"t'°™;

when and upon what occasion and at what place and in whose g 'ifIf'

J

presence the said Sir T. B. executed the same ; Whether or not were party, and

or was any drafts or draft made from which such deed or deeds was the same

or were prepared and engrossed ? If yea, Whether or not was or ^"^ '^® "'"
^ t^ °

.
oumstan-

were such draft or drafts, or any and which of them at any time ces attend-

submitted to the said Sir T. B. for his perusal, or to any person on execution.

his behalf ? If yea, Whether or not did the said Sir T. B. or any To prove

person on his behalf peruse such draft or drafts or any and which of J^afts^"^

them ? Whether or not did the said Sir T. B. or any person on his thereof

behalf approve of such draft or drafts, or make any and what correc- viously

tions, amendments, or alterations therein? Whether or not was or^'^^P*'^^ '

Whether
were the engrossment or engrossments of such deed or deeds so exe- the same

cuted by the said Sir T. B. prepared or copied from such draft or
J^itTedlo'

drafts ? Whether or not was any attorney or other professional person Sir T. B.

present at the execution of the said deed or deeds on behalf of thcrusal;

said Sir T. B. ? If yea, Whether or not did such attorney or profes- Whether he

sional person peruse or read over such engrossments or engrossment ? approved of

Whether or not were or was the same read and by whom to the said the same,

Sir T. B. before he executed them ? Whether or not were or was any altera-

such deeds or deed or any counterpart thereof then or at any time
rSons*^""^"

and when left in the possession of the said Sir T. B. or of his stew- therein;

ards or agents ? Declare, &c. Whether
" ' the en-

grossments were prepared from such drafts; Whether any attorney was present on his part, and
whether such attorney read over the engrossments, and whether the same were read over to Sir

T. B. before he executed the same, and whether the deeds or a counterpart were left with him or

his steward.
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CH. Xin. Whether or no did you at any time or times, and when and on

To prove a whose behalf correspond by letters or otherwise and how, with the

spondenoe
^^'*^ defendant T. H., or did you or not at any time or times and how

with, 01- the or in what manner and by what means receive any letter or letters

letters from ^0™ him with respect to ? And if yea, Have you such let-

the defend- j-gj-g^ qj. ^^y^ jj^^ which of them in your possession, custody, or power,

prove the or what is become of the same respectively ? If you are able, pro-

ing there-
"^uce such letters, and declare how, or in what manner, and by what

of and how means the same respectively came into your possession, and of whose

came into handwriting all such letters respectively are, and were or was not the

ness^'nos-
^^^^ *"' ^^J o'" either and which of them ever, and when and by

session
; whom and on what occasion produced or shewn to the said defendant ?

whose If yea, in whose handwriting did he declare or admit the same re-

^""th'^'d
spectively or any and which of the'm to be, and what is the purport

fendant ad- or effect of Such letters respectively ? Declare, &c.
mitted the

letters to be
upon the

same bemg Whether or no were you on or about the day of
shewn to •' •'

_

him. and for how long before employed as clerk or bookkeeper in any

by a°c?e°k ^""^ what trade or business carried on by the said defendant S. F. in

the circum- copartnership with his said brother A. F. or any other person or per-
stances and ^ i i.

state of sons, and whom, and at what place ? If yea. Whether or no had you

the busi- ^^J ^^^ what opportunity to know, and did you or not know the cir-

ness of a cumstances and state of credit of the said trade or business, and of

firm, and of the said S. F., and of the other person or persons interested therein,

the part- gjjj what were the circumstances and state of credit of the said
ners, and
that the de- S. F., and of the said other person or persons on or about the said

were ac- ^^7 o^ > ^""^ fo' some and what time before ? Whether
quainted gr no as you do for any and what reason know and believe, were the

and had re- said defendants, or any, or either, and which of them, in any and

mentof^a' ^^^^ manner acquainted on or about the said day of ;

draft drawn with the circumstances and state of credit of the said S. F. and of

by the firm, his said copartner or copartners ; and whether or no did the said

defendants, or any and which of them, at any time and when, on or

about the said day of , refuse payment^ of any draft

for a sum of £ , or any other and what sum of money drawn

on them, or some and which of them by the said S. F. and his said

copartner or copartners, or any and which of them, and for what

reason, and under what circumstances did they refuse such payment ?

State the particulars of the several matters hereinbefore inquired into,

fully and at large, and the truth declare, &c.
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Did you or not know J. S. in the pleadings of this cause named ? CH. XIII.

If yea, Is he living or dead, and if dead, where and when did he die, To proTe

and did you or not see him after he was dead, and where was he ff^^^l^y
buried, and did you or not attend at his funeral, or how do you know and his

that he is dead? Declare, &c.
'"'"''"

Did you know the leasehold estate called W. in the particulars of To prove

the estate in the pleadings of this cause mentioned ? And if yea, ''^"'^ °^ ?
,

J ' nominee in
Did you know ? And if yea. Was the said living or a lease held

dead on the 4th October 1821, and if dead, when did he die, and
*^"' "''^''

how do you know that the said is dead ? And was or not

the said one of the lives named in the lease of the said es-

tate called W. as you know or for any and what reason believe ?

Declare, &c.

Did you know A. B; and C. D. ? If yea. Do you know whether jg proye

they or either, and which of them be now living or dead ? And if '^^ ''^?"? °f

. . .
subscribing

they are dead, when did they respectively die, and how do you know ^yitnesses,

that they are both, or either of them is dead ? Declare particularly
^andwrit-

your reasons for knowing or believing that the said A. B. and C. D. ing.

are or that either and which of them is dead ; And are you acquaint-

ed with the character or manner of handwriting of the said A. B.

and C. D., or either and which of them ? If yea. Look on the exhibit

marked with the letter (A) and now produced and shewn to you at

this the time of your examination, and at the names of A. B. and

C. D. indorsed thereon as witnesses to the sealing and delivering there-

of and declare whether the same be of the respective proper hand-

writing of the said A. B. and C. D. as you know or for any and what

reason believe ; Declare, &c.

Did you or not know J. G. late of , a witness examined de To prove

hene esse in this cause ? If yea, Do you know whether he is living
^ ^jj^ggg

°

or dead, and if dead, when did he die, and how did you become examined

acquainted with his death? Look upon the paper-writing now pro- and a copy

duced and shewn to you at this the time of your examination marked
"f/of ^^f

^'

with the letter (A) and purporting to be a copy of the register of the burial,

burials of ? Did you at any time, and when, carefully exam-

ine the same with the entry made in the register book of or kept for

any and what parish or place, and is the same a true copy thereof as

you know or for any and what reason believe ? Declare, &c.
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CH. XIII. Whether or no was the testator W. 0. in the pleadings in this

To prove cause named, at the time of his death indebted to the said complain-

toe to the
^^^^' o"" either, and which of them in any and what sum or sums of

plaintiffs, money, and when, and by what means, and on what account did the

said testator become so indebted ? Declare, &c.

that°a'de-^^
^^^ °^ °°'' ^^^ ^^^^ ^" ^' ^° ^** lifetime indebted unto the said

ceased per- defendant C. L. in any sum or sums of money as you know or do for

debted to any and what reason believe ? If yea, In what sum or sums of
the defend- money, and for what, or on what account or accounts, and to what
ant; apph- •" '

_ _

'

cations amount was the said S. D. so indebted unto the said defendant C. L. ?

him for
Whether or no did the said defendant C. L. by himself, or by any

paj'ment; other person or persons, and whom, in the lifetime of the said S. D.,

apply to or request the said S. D. to pay, or satisfy him, the said

defendant C. L., such debt or debts, or any, or either, or which of

them, or any, and what parts or part thereof, or make any other and

what application to the said S. D. touching or concerning the said

debt or debts, or any or either, and which of them, or any and what

parts or part thereof ? If yea. When or about what time or times,

and where and in what manner was or were such application or

applications, or request or requests made, and what did the said

ceased's ao- S. D. do, say, or declare then or on that occasion ? Whether or no
knowledg- j;^ tjjg 3^;,^ g_ j)_ j^ jjjg lifetime, and when, or about what time or
ments of .

' '

the debt; times, and where, and upon what occasion or occasions, say, confess,

acknowledge, or declare unto you, or unto any other person or per-

sons, and whom, in your presence or hearing, anything, and what

touching or concerning such debt or debts, or any or either and
that wit- which of them, or any and what part or parts thereof? And did you
ness -wrote

.

several let- or did you not at any time or times and when, by the order or direc-

de?endant *'°"' ^^ ^' *^^ desire and request of the said S. D. or of any other

by the de- person or persons, and whom, write or send any and what letter or

rection re- letters, or any other and what writing or writings, and of what con-

tSe'debt-
tents, purport, or effect to the said defendant C. L., touching or con-

that the de- cerning the said debt or debts, or any, or either, and which of them,

promised to or ^'^7 ^"d what parts or part thereof? Whether or no did the said

pay the g. j)_ at any time or times in his lifetime, and when, where, and in
same; '

.

' ' '

what manner, and upon what occasion or occasions, and to whom,

and in whose presence and hearing, admit, confess, or acknowledge,

or promise to pay the said debt or debts, or any, or either, and which

and wheth- of them, or any and what parts or part thereof ? And did or not the

er the debt g^id g. D. at any time or times, and when in his lifetime, pay or in

paid. any and what manner satisfy the said defendant C. L. the said debt



INTERROGATORIES.
^

287

or debts, or any, or either, and which of them, or any and what parts CH. XIII.

or part thereof ? Declare, &c.

[ To prove the execution of deeds ; see post.']

Have you now, or have you not lately, and when last had in your To prove

custody, or possession, or power, certain deeds, papers, writings, and ^^g' ^^^"

documents in some and what chest or otherwise, of, or relating to the certain

estates and family of A. in the pleadings in this cause named, or of his posses-

some and which of them ? If yea. How did the same come into your
'^j,om*^he™

custody or power, and from whom and when did you receive or pos- received

sess the same and each and every of them, and how did the same and how'

come into the custody, possession, or power of the person or persons *"'® ^"F?
'

\
'^ ' "^ '^ ^ came into

from whom you received or possessed the same as you know or have the posses-

heard, or for any and what reason believe ? Declare, &c. rwr"ons
*

from whom
he received
the same.

Look upon the deeds, papers, or writings produced, &c. What To prove

do the same respectively purport to be ? Were or was the same ov ^^^-^^^^^

any or either and which of them at or about any and what time or ^''^^ ™
• !• -I 1 n ..1 If wliose cus-
times found, and by whom, and on what occasion m the custody of tody the

any and what persons or person amongst any deeds or writings relat- ^^"^j®
^^^

ing to any, and what, and whose estate ? Where and in whose cus-

tody have or hath the same, or any, or either, and which of them

been from time to time, and for any and how long time kept, and

whether or not amongst the deeds or writings relating to any and

what estate, or how otherwise ? Declare, &c.

By whom were the said indentures brought over to B. to be exe- .
To prove

cuted, and upon what day in particular, and whether or no upon certain

occasion of the same being so brought over, and prior to the execu- brougiirto

lion thereof, were the same, or any, and what parts thereof in par- ?•
person to

ticular read over to the said Sir T. B. by you or by any person and ed; wheth-

whom by name on his behalf, for their or his approbation, or were the ^erg^rea™^

same, or any, and what part thereof in particular, read over by any over to him

person, and whom by name, in or out or the presence or the said oir behalf;

T. B. ? And if yea. By whose directions and requests did such per-
^^^es's'^'"

son so read and inspect the same, and what parts, and for what pur- was re-

pose, and with what view in particular, and where was the said Sir the person

T. B. when such person so inspected the same, or any, and what part ^^'j!^" .

^

thereof; and in particular were you, or was any other person, and over the
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CH. Xin. -^ho by name upon the occasion aforesaid, requested by the said per-

deeds to son or persons who brought over the said indentures to B. or either

examUie" ^""i which of them to peruse and examine the same on behalf of the

the same .said Sir T. B. and to approve thereof for him, and to see that the
on behalf of

^'^ '

the person same vras properly and fairly drawn up ; and whether or no was the

t^ey'were
^'•'oresaid memorandum of agreement, or any draft of the said release

to be exe- produced on the occasion aforesaid, or was the same, or any, and

Whether what part thereof, comprised with the said release, and whether or

randum'of'' °°' ** ^°^ ^'^ know, or have any and what reason for believing, was

a|reement it understood or believed by you and the other persons in the employ-

companied ment or service of the said Sir T. B. who were present, and by the

and what
^^^^ ^''' '^' ^' ^^®" ^^ executed the said release, that the said coal

was the un- comprised therein was the same only as was comprised in the said

ingatthe memorandum of agreement, or was it understood, and known, or

time of ex- believed by the said Sir T. B. or by you and such other persons or

with regard either and which of you that the said release did comprise more than

premises ^"'^'^ last-mentioned coal and what other coal ? Set forth, &c.
comprised

To prove
Whether or no did the persons who brought over the said indent-

what the ures to be executed as aforesaid, or either and which of them then

brought the inform or intimate to you, or to any other person present on behalf

executed
''^ of the said Sir T. B. that the said release had been prepared by them

said, which or by either and which of them, according to the directions of the

feet of in- ^^'"^ ^'i" T- ^- or ^i'h his knowledge or consent, or intimate or say
ducing the anything upon the aforesaid occasion, which had the effect of induc-
witness to .

-^ ° '^ '

beheve that ing you or such other persons present on behalf of the said Sir T.

had b^eer^ B. to suppose that the said release was properly prepared and accord-

prepared ing to the directions and instructions received from him, or that he
accordmg • i . , , -, , „ . .

to the in- was acquainted with the terras and conditions thereof, or intimate or

Sven'and ^^^ anything which had the effect of making you inspect or examine

to be less the same less minutely and attentively than you would otherwise

examining have done, or which tended thereto ? And if yea. What was the
the same, nature and purport of such intimation, and what fell from such per-

sons, and from either and which of them so far as you recollect the

same, and how long did such person remain at B. after the same

release was executed ? Set forth, &c.

To prove
why wit- Whether or no did you upon occasion of the same release being

thought it brought to B. for execution, examine or read over the whole thereof?
unnecessa- ^^^ jf jj^y 'vyhat were the reasons which prevented you from so
ry to exam- •" r ^

ine the in- doing, or which made you think it unnecessary so to do ? Set
denture of /. .u j' „
release.

^orth, &C.



INTEEEOGATOEIES. 289

Whether or no did the persons who brought over the said release CH. XIII.

to be executed as aforesaid propose or invite any inspection or exam- To prove

ination thereof ? Set forth, &c. the person

who brought the release to be examined proposed an examination thereof.

Whether or no was there upon the occasion last mentioned any To prove

appearance of eagerness and anxiety on the part of the persons in
p'^j'on^yjiio

the preceding interrogatory referred to, or other and which of them, brought the

that the said indentures of lease and release should be forthwith executed

executed by the said Sir T. B. ? And if yea, Did either and which of
'^°^®anxi-

them express such eagerness and anxiety to you or to any other per- ety to have

son in your presence, and what reason did they or either and which cuted: that

of them assign for such eagerness and anxiety shown ? And whether f""]^/"™'

or no did such eagerness or anxiety on their part escape your atten- escape the

tion and observance at the time when the same was shewn, and did o^serva-

you then draw any conclusion or inference therefrom? And if yea, t'<™i »°*

What conclusion and inference did you then draw, or did you draw enoe he af-

any and what inference therefrom at any subsequent time, and when ^^^\\^ete-

did such eagerness and anxiety if any for the first time appear, state ;
from, and

and when did you for the first time draw any and what conclusion or the first

inference therefrom, and why did you not draw any such inference '"°^'

therefrom at the time when the same was shewn ? Set forth, &c.

Whether or no upon discovering the said grant to be objectionable To prove
°

r- 1 • 1
what steps

did you take any and what steps for the purpose of altering the same, witness

and in what particular or particulars did you endeavor to have the
^"scover™

same altered, and state all such particulars, and whether or no did ing the in-

you ever and when, endeavor to have any alteration made in the release to

description of the parcels of land in the said release contained with {^^ "^jj^g" j.

the view of conforming the same with the description of the parcels have the

contained iu the said memorandum of agreement or with any other tered, and

and what view, and if not why not ? Set forth, &c. the parcels
' •' made con-

formable to the description contained in the previous agreement.

Whether or no did you ever compare the said memorandum of To prove

agreement and release as to the description of the coal comprised ^^^^ e^^^m-

therein respectively and of the lands comprised therein respectively, ined the,, ,.,, iTii. T T^ agreement
and of the lands under which the same coal did lie, and did you or and re-

not discover, or were you or not informed that the said memorandum
^^j^g^/^e"^

of agreement and release differed in any and what particulars, and first discov-

when did you for the first time discover that the said memorandum jj,g descrip-

of agreement and release do differ therein, or by whom were you
f|^°

j°^g'^_

informed thereof, and what was the occasion of such variation being prised in

19
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CH. XIII. discovered so far as you do for any and what reason know or believe,

the release ^nd by whom by name was such variation first discovered ? Set
differed

foj-th &c.
from the '

agreement, or by whom he was informed thereof, and when such discovery was first made, and the
occasion thereof.

To Drove
Whether or no while you acted in the said land agency were any

that prom- promises made or expectations held out to you by the grantees named
136s wGva
held out in the said release or by any and which of them that the same should
that the in- jjg corrected and in any and what particular, and when and in the

release presence of whom by name and upon what occasion were such prom-

corrected, i^^^ made or expectations held out, and in what manner were the

same made and held out respectively ? Set forth, &c.

To prove Whether or no did you at any time after the release was executed

ness after ^^^ when inform the said Sir T. B. that you objected to the terms

the release and stipulations thereof or to any and which of them in particular,
wasexecut-

. . r«. i-* • •

ed by Sir and whether or no did the said Sir T. B. ever and when in particular

formed"him express to you or to any other person as you do know or believe by
of various name any disapprobation of the manner and terms in and upon which

which he the said release had been drawn up ? And if yea. What was the

^,^'*°°^' extent of such disapprobation, and to which of the terms and stipu-

the terms lations of the said release was such disapprobation in particular and

that Sir T. exclusively directed ? And whether or no as you do for any and
^' ^''j

, . what reason know or believe would the said Sir T. B. have continued
pressed his

. . .

disapproba- to acquiesce in the said release, and especially would he have acqui-

terms in
^ esced in any claim on the part of the said L. M. C. to the said farm,

which the jn the year 1789, occupied by J. K. if any claim thereto had been

drawn up; made or declared in his lifetime or if he had conceived that any such

woul'd nev-*^
claim would thereafter be made ? And would he as you do for any

er have ac- and what reason know or believe have endeavored to set aside or

any claim alter the Said release by any and what proceedings in any and what
on the part particulars if he had become aware of the terms and conditions
of the gran- ^

tees to a thereof, and especially if he had become aware that more coal was

farm'if " comprised therein than in the said memorandum of agreement ?

such claim Set forth, &c.
had been
made in his lifetime; but that he would have taken proceedings to have had the deed rectified if he
had been aware that more coal was comprised therein than in the previous agreement.

^ How came you to be present at B. at the time when the before-
To prove ,

•'
'

under what mentioned mdentures of lease and release were executed, and for

stanch wit- ^^^^ purpose were you there, and whether or no for such purpose
ness hap- exclusively or for any and what other purposes ? Set forth, &c.
pened to be
present at the time of the execution of certain deeds.
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Was there or not any dispute or diiference between the said com- CH. XIII.

plainant and defendant relative to the said complainant's paying the To prove a

sum of £ , or any other and what sum or sums of money to R. ^'^P.'^'^
.

T. in the pleadings in this cause named ? If yea, When or about what en between

time did such dispute or difference arise or take place, and what was and defend-

the particular nature thereof? Declare, &c. ant with re-
' ' gard to the

payment of

T\. 1 , . .
^ certain

Did or not the said complainant and defendant ever and when sum of

agree to refer such dispute or difference to the arbitration or deter- "o prove an

mination of any person or persons and whom by name ? And if yea, agreement

Did or not such person or persons undertake such reference and fully such dis-

and fairly hear the said complainant and defendant touching such
^"tratio""

dispute or difference ? If so. When and where did such arbitrator or the decision

arbitrators hear the said complainant and defendant, and did or not the arbitra-

such arbitrator or arbitrators make any and what award or decision or '°'"'
^'J'*

'^®
•'

_
defendant's

give any and what opinion touching the matters so referred to him acquies-

or them ? And was or not the said defendant ever and when and
j^

where and by whom and how or in what manner informed or made

acquainted with such award, decision, or opinion, and did he or not

then or at any other time or times, and when, make any and what dec-

larations respecting the same, and did he or not appear to be satisfied

therewith ? Declare, &c.

Do you or not know, and if yea, how and by what means, whether nn
p^oyg

the said complainant H. S. ever and when and of whom and in what the receipt

manner received any and what sum or sums of money and to what dends upon

amount for or in respect or on account of the dividends due upon the
^^^J"j,

sum of £700 3 per cent, consolidated bank annuities in the pleadings the plain-

of this cause mentioned, and in particular do you know whether she

received such dividends or any part thereof and from whom subse-

quently to the day of ? Declare, &c.

EXHIBITS.

Were you or not at any time and when, during what space of time

in particular employed by the said defendant J. G. in the pleadings exhibits the

in this cause named, as his attorney or solicitor ? If yea. Look upon
ytfere'l'^

°^

the exhibits now produced and shewn to you at this the time of your ceived by

examination marked respectively (A) and (B), the one marked (A) as solicitor

indorsed as purporting to be an " abstract of the title of E. F. M." &c.
fg^^^nt'^^"

and the one marked (B), indorsed as purporting to be a " further

abstract of the title of E. F. M." &c. ; Did you at any time or times

and when in particular as the solicitor or attorney of the said J. G.
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CH. XIII. receive the said exhibits respectively or either and which of them

Exhibits. fr°™ ^"^7 person or persons and whom by name, either on their or

his own behalf or on the behalf of any and what other person or

persons ? And are the said exhibits respectively in the same state

and condition in which they respectively were at the time you

received the same from such person or persons or how otherwise ?

Declare, &c.

Interrogatories for examination of an accountant relative to an account made
out by him of the dealings between deceased persons.

Outline of the Plaintiff's Qase.

G. G. the husband of the plaintiff was agent to D. defendant's hus-

band in L., and as D. made remittances to G. who paid money for D.

in the capacity of agent, an account was opened between them ; G.

died. The person to whom these interrogatories were administered

was employed after G.'s death to settle the accounts between him and

D., afterwards D. died. The plaintiff brought her bill praying an

account, and alleging that a sum of money remained due to her from

the estate of D.

1st. [_As to Icnowledge of the parties ; see p. .]

To prove 2d. Were you or not ever and when employed by any and what

ness wi" person or persons and whom by name, to make out any account of the

employed dealings and transactions between the said G. G. and T. D. in their

the ao- respective lifetimes ? And if yea, When did you receive from the said

counts; al- complainant any books, papers, or writings for such purpose, and par-

as exhibits ticularly, whether or not any and what books or book which were or

delivered to '^^h or appeared to have been kept by or for the said G. G. in his

'"™ °"
'Jj®

lifetime for the purpose of making entries of any and what kind, relat-

plaintiff, ing to dealings between him and the said T. D. ? Look upon the books

been kept "°^ produced, &c. Were or was the same or either and which of

by her de- them ever and when delivered unto you by or on behalf of the said

band. complainant for such purpose or on such occasion or for what other

purpose or on what other occasion, and what do the same respectively

To prove P"'"P0rt to be ? Declare, &c.

applica- 3d. Did you or not ever and when or about what time in any and

to the de- what manner apply to the said T. D. to deliver or send up to you or

fendant's furnish you with any books or book of account, papers, or paper

band for his matters or things for or towards enabling you to make out or assisting

count "ahcTyo" t° make out the account of dealings and transactions between the

prove the said G. G. and T. D., and did or not the said T. D. ever and when

hibits. or in what manner deliver or send unto you any and what books or
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book of account, papers or -writings for such purpose or in consequence CH. XIII.

of such application ? Look on the books, papers, and writings, &c. Exhibits.

"Were or was the same or any or either of them delivered or sent unto

you by the said T. D. on such occasion or for such purpose, and what

do the same produced books, papers, and writings respectively purport

to be ? Declare, &c.

4th. Did you or not ever and when draw out any account in writ- To prove as

„ .

•' an exhibit
mg 01 or concernmg the deahngs or transactions of all or any and the account

what kinds which were had or passed between the said G. G. and ™y
"^^itness,

T. D. for any and how long time or times and from and to what or a copy
,. .5 .^, ,

,

, ^ . _ , _ . thereof, and
times : Did you or not previously to or m order to the drawing out whether

of such account, carefully or otherwise and how, examine, inspect, '^^g^^™^ ''

or peruse all or any and which of the books, papers, or writings false.

which were delivered or sent unto you for such purpose by or on

behalf of the said complainant and the said T. D. respectively or

by or on behalf of either and which of them ? Look upon the book or

writing, &c. Is the same or not the account which, if any, was so

drawn out by you, or a true copy thereof ? Doth the said book or

paper marked contain a just and true account of all dealings

and transactions between the said G. G. and T. D. for the time for

which the same appears to be an account, or are there any and what

errors, omissions, or false charges therein and for what reason ? Point

out all such errors, omissions, and false charges, and how the same

happened therein ? Declare, &c.

5th. Whether or no was a copy of the account which, if any, was To prove

T , . . . T ^ . , , , . that a copy
drawn out by you as is mquired atter m the 4tn interrogatory, at or of the ac-

about any, and what time delivered or sent, and by whom unto the
^^^^^^

said T. D. ? Was the same or not a true copy of the said book or by the wit-

writing, &c., or did the copy which, if any, was so sent or delivered, in
gj,„t jg (.^e

any, and what respect, differ or vary from the said produced books or
^'"'ff^^?

writings marked, &c. ? Declare, &c. the defend-

6th. Whether or not were any meetings had, and how many in ^° '

•'

.

•' lo prove

number, between you and the said T. D. for or in order to the set- meetings

tling, examining, or considering, of the said account which, if any, ^^t^ess

was drawn out by you as is inquired after in the 4th interrogatory ? with the

If yea. When or about what time, and where were such meetings had, the defend-

and how long were you and he together at each of such times ? Did ^^\^ °l^^

or not the said T. D. at all or any, and which of such meetings with tling of the

. 1 • T 1
account

any, and what degree of care or attention, or otherwise, and now drawn out;

examine the whole, or any, and what part of such account, and all or
^^^^^

any, and which of the articles therein ; and were or not any, and thereat and

what books, papers, or writings, inspected or examined by him and tnowledg-

you, or one, and which of you, at such meetings, or either, and which ™^^'\^^''°

of them ? Set forth what passed between you and the said T. D. at him.
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CH. XIII. such meeting, touching the settling, or adjusting, inspecting, or ex-

Exhibits. ^mining of the said account or in any manner relating to the several

items or charges therein, and how the said T. D. at such respective

meetings expressed himself relating thereto ; Did or did not the said

T. D., at any time and which of such meetings, or at any, and what

other time in any, and what manner, acknowledge or allow the said

account, or any, and what particulars thereof, to be just and true ?

And did he or not, finally make any, and what objections, thereto,

or to any, and what articles, matters, or things, in his favor, and to

what amount ?

7th. (7b prove in evidence the acknowledgments made hy the de-

ceased husband of the defendant, in his own handwriting, contained

in an account book ; see the 1st interrogatory inserted in p. 272,

ante.)

8th. (To prove remittances of bills of exchange ; the same interrog-

atory as inserted post.)

Lastly. (The concluding general interrogatory ; seep. 268, ante.)

To prove Do you know L. N. in the pleadings named, and how long and in

writing of, what character were you acquainted with him, and can you [^or are

and also to y^y g})]^! jjy and what means ftol speak to his handwriting ? De-
prove as an -^ J ./ l j i o

^

exhibit a clare the truth, and your utmost knowledge, remembrance, and belief
diary or ao- i

count kept ^erem.
by a land
agent to a proprietor of extensive coal mines.

Look at the exhibit now produced and shewn to you, marked with

the letter , and purporting to be a certain diary or account kept

by the said L. N. between the months of January and October 1780

;

Whether or no is the same such diary or account, and in whose hand-

writing is the said diary or account, and in what character or capa-

city was the same kept or written by the said L. N. or by any other,

and what person, -by name ? Declare the truth, &c. (ut supra.)

To prove Look upon the paper-writing now produced, and shewn to you at

tnre to an this, the time of your examination, marked with the letter (A) ;

agreement \yhether or no are you by any, and what means, acquainted with the
by some j j .> ^ » i
person ao- character and manner of handwriting of the said defendant I. D. ?

witii"the -^nd whether or no is the name I. D. appearing to be set and sub-

P'''y'* scribed to the said produced paper-writing of the proper handwriting

ing. of the said defendant I. D., as you know, or believe ? Declare, &c.
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Whether or no were you acquainted with E. D., late of , but CH. xm.
now deceased, and did you ever see the said R. D. write, or are you Exhibits.

by any, and what other means acquainted with the character or man- tT^ovs
ner of handwriting of the said R. D. ? Loolt upon the paper-writing "le signa-

now produced, &c. "Whether or no is the name R. D. appearing to be ceased 'peN

set and subscribed to the said produced paper-writing marked (A) o'i''°^^^^^^^

the proper handwriting of the said R. D., or as you know or believe ? by a person

Declarp &r.c
acquainted

handwrit-
ing.

Look at the paper-writing marked with the letter (A) and now pro- iviS'es?™^*
duced, &c. Whether or no is your name appearing to be set and sub- signature to

scribed thereto for the said defendant of your proper handwriting? men? as"

If yea. When did you so set and subscribe your name thereto, and onTehaif of
whether or no had you the instruction or direction of the said defend- the defend-

ant to sign such paper, or any such paper, or to make any such agree- pas^ed

ment, or any other, and what agreement, with the said complainant ;
Pi'^yioisly

or did you at any time, and when previously, inform him, or intimate to signing the

him, that you would on his part, sign such paper, or make any agree- wiiethe"the

ment to any such, or what other effect, with the said complainant, and defendant

J.J , /.I . .
approved

did he approve of such your mtention, or how otherwise ; or did you thereof.

at any time, and when, first afterwards, inform him, or in any, and

what manner, intimate to him that you had such paper, or made any

agreement to any effect with the said complainant, and did he approve

thereof, or how otherwise, or with what authority, and with what in-

tention did you so sign and subscribe the said paper-writing or agree-

ment ? Set forth, &c.

Are you acquainted with the character, or manner of handwriting To prove

of the said M. S., and the said A. W., and J. F., or either, and which uonTf^aa"

of them ? If yea. Look on the paper-writing now produced and shewn agreement

,.,. ^ ,,.,,, 'Which had
to you, at this, the time ot your examination, marked with the letter been signed

(A), purporting to be an agreement between the said M. S. on behalf
^J^jJIj^f^^^

of the said A. W. and the said J. F., bearing date , and at the of the par-

names M. S. and J. F., thereunto subscribed, and declare whether the to;

same be of the respective handwriting of the said M. S. and J. F., as

you know, or for any, and what reason, believe ? And look at the

name A. G., set and described as an attesting witness to the execution

of the said agreement, and is the same of your proper handwriting,

and did you see the execution of the said agreement by the said M. S.

and J. F., or either, and which of them ? And look at the memoran- ^-^^ tj,e

dum indorsed on the said agreement purporting to be a ratification of ™e'"?''™"

the said agreement by the said A. W. and the name of A. W. there- dorsed
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CH. XIII. unto set and subscribed ; Is the said name of the proper handwriting

Exhibits, of the said A. W., as you know, or for any, and what reason, believe ?

8ign;i^y
Declare, &c.

such party,

ratifying

the act of

her agent. Do you know the character and manner of handwriting of ?

To prove If yea. Look upon the exhibits now produced and shewn to you at

exchange 'his the time of your examination marked respectively and
promissory purporting to be bills of exchange, and promissory notes drawn, in-

dorsed, or accepted, by the said , and look at the names -

thereon respectively written, as drawer, indorser, or acceptor, of the

said bill or bills of exchange, promissory note or promissory notes, or

some, and which of them ; Are the names thereon respectively

written, of the proper handwriting of the said as you know, or

for any, and what reason, believe ? Declare, &c.

_, Look upon the bond or paper-writing now produced, &c., whether

the execu- or no was the said produced writing at any time, and when, signed,

bond'of\ sealed, and delivered, or in any, and what manner, executed by any
subscribing person, and whom, in your presence ? And is your name set and sub-
witness, or

"^
.,

'
. y ^ „ / , . . , ,

if dead, by scribed as a witness thereto, oi your proper handwriting, or whether

acquainted
^^ °° were you acquainted with any person or persons, whose name

with the or names appear to be set or subscribed to the said bond or paper-

ing of the writing as a witness or witnesses thereto ? And did you ever see such
subscribing person or persons write, or were you by any and what other means,
witness or ^

^
^ ' j j j ^

witnesses, acquainted with the character or manner of handwriting of such per-

son or persons ? And is or are the name or names of such person or

persons so set and subscribed to the said bond or paper-writing

of his, her, or their proper handwriting ? And whether or no is, or

are such person or persons now living or dead, and if dead, when and

where did he, she, or they die, as you do for any, and what reason,

know or believe ? Set forth, &c.

Interrogatories to be exhibited, &c. {see p. 265, ante), in a cause

wherein J. L. the elder, and J. L. the younger, are plaintiffs, and E. T.

and J. G. are defendants, on the part and behalf of the said com-

plainants.

1st. (The general interrogatory as to knowledge of parties; see

p. 268, ante.)

2d. Whether or no were you in the year employed by T. C.
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late of — , in the county of , but now deceased, and in CH. XIII.

the pleadings in this cause named as his attorney ? Whether or no ExUUts.

did you in that character, or otherwise, at any time, and when, in or to prove

about the month of
,
prepare a bond to be executed by the said the prepar-

complainants for the payment of the sum of £ to the said T. C. ? by witness

Look upon the paper-writing now produced, &c. ; Whether or no is ^ ^"peraou

such paper-writing the said bond so prepared by you as aforesaid ? since dead,

Whether or no did the said complainants, or either of them, in the payment of

presence of the said T. C, or otherwise object to the said bond being ^ ^^™ °^

prepared as a common money-bond, and for what reason, and what the plain-

passed thereupon between the said complainants, or either of them, ^^ prove the

and the said T. C, or yourself, and whether or no were you at any ^°??. ?/.
™

time, and when, desired by any person, and whom, and in whose pres- the objeo-

ence, to make a minute in writing of the actual consideration of the
bylhercfto

said bond, or to any such, or the like, and what effect, and whether or the bond
...

, . T 1 , . , 1
being pre-

no did you make any such minute, and whether or no with the con- pared as a

sent or in the presence of the said T. C, and whether or no did you then, ^™"°°

or at any time, and when, read over such minute to, or in the pres- bond; also

ence of the said T. C. and the said complainants, or either of them
; an exhibit

and did the said T. C. make any, and what observation, thereupon ?
the mmute

Look upon the paper-writing now produced, &c. Whether or no is witness of

the said paper-writing, the minute, so written by you as aforesaid, or gonsidera-

what hath become of such minute, and set forth the contents and pur- tion of the

port thereof to the best and utmost of your recollection and belief ? by whose

"npplnrp &c desire, or to
ueciare, c^c.

p^^^^ ^^^

3d. Look upon the paper-writing now produced, &c. Whether or contents

, , ., °
.

'

„ andpurport
no IS your name set and subscribed as a witness thereto or your proper thereof.

handwriting ? When and where and in whose presence did you so set and To prove

subscribe your name as a witness thereto ? Whether or no previously ness's at-

to the execution of the said bond did any conversation pass between
^^g'^ond"^

the said complainants or either of them and T. C. in the said bond and what

named, as to the consideration of the said bond ? If yea. Set forth y^j, passed

the particulars of such conversation, and what was said thereon by the hetween
^ •' the plain-

said T. C. and the said complainants, or either of them, or any other tiffs and the

con-person or persons, to, or in the presence or hearing of the said T. C. ?
^^ the^on

•eclare, &c.

Lastly. {^The last general interrogatory ; see p. 258, ante.)

Observations.— The bill charges the bond to have been given for

the purchase of T. C.'s interest in two farms, farm and

farm. By the answer it appears that T. C. had not at the time

farm, and there is therefore a plain mistake in the bill, which

ought to be amended before the replication is filed. The motion to

amend should be amending defendant's office-copy, and requiring no
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^^- -^^"- further answer, and will create thereforth no delay. Inquiry ought to

ExhiKts. be made of Mr. H. as to this minute in writing. If he has it he must

be served with a subposna duces tecum to produce it upon his exami-

nation. If he delivered it over, it may be necessary to give notices, or

to take other measures, before parol evidence can be given by Mr. H.

of its contents.

Look upon the two bonds or paper-writings now produced and

the execu- shewn to you at this the time of your examination, marked with the

bonds'^and
^^^'^^'"^ (^) ^"^ (^) ' Whether or no were or was the same or either

under what and which of them made and executed by you at the times they re-

stances, spectively bear date or when else and under what circumstances and

for what considerations respectively, and on what terms and conditions

were you articled as a clerk to the testator W. G. in the pleadings in

this cause named ? Declare, &c.

To Drove
Whether or no was any case during the life of the said Sir T. B.

that a case submitted to any and what counsel or other legal person and whom

fore coun- by name for his advice and opinion upon any matters relating to the
sel, and by g^j^ memorandum of agreement or release, or either and which of
whom, and

_

^ '

the points them ; and if yea, By whom was such case so submitted and by whose

for coun- authority and directions, and what were the points thereby submitted

sel's opin- for such opinion and advice ? Set forth, &c.
ion. '^ '

To prove
as an ex- Look upon the exhibit or paper-writing now produced and shewn
hibit the

1 , . , , , n r»
case which to you marked with the letters Z. Z. and purportmg to be a case

bSore'^
stated by you the before-named M. S. for the opinion of C. F. Esq.

counsel, fornierly of Bream's Buildings, with his opinion thereon, dated the

opinion 24th day of August, 1790; Whether or no are the same such case
thereunder ^^^ opinion respectively, and by whom was the said case drawn up

also and prepared and in whose handwriting is the same, and is the opin-

whether 'O'' thereunder written in the handwriting of the said C. F. or was
witness, by tjig same written by his authority and dictation as you do for any
1116 ciirsc"

tion of a and what reason know or believe, and did you receive the same in

person^or answer to the case so submitted to the said C. F. as aforesaid ; And
of his own whether or no did you or any other person being the agent of or in

laid any ' any manner employed by the said Sir T. B. or by the said defendants
other case ^j, g;j.j,gp gf (jjgm prior to or in the month of September, 1790, sub-

couusel mit any other case than that set forth in the last-mentioned exhibit
relative to ., ,. • ii. • t i p
the matters upon any other question concerning the said memorandum or agree-

beforesub- Qjent or release or either and which of them for the opinion and
mitted to .

'

counsel. advice of the said C. F. or any and what other counsel or legal per-
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son for his advice or opinion ; And whether or no did you state such OH. XIII.

case and take such opinion of your own authority or suggestion or Exhibiis.

by any direction from the said Sir T. B. for that purpose ; And
whether or no did he ever know of such opinion being taken or hear

or see the same ? Set forth, &c.

Look upon the paper or exhibit now produced and shewn to you To prove

at this the time of your examination marked (A) ; From whom ofTale af"*

and upon what occasion did you receive the same, and was the same ^" exhibit.

delivered to you or to any other person to your knowledge or belief,

and by whom, as a particular or catalogue of any and what sale ?

Declare, &c.

Whether or no doth the said produced writing marked A. contain To prove

the words following or any and what other words, that is to say ; tents of an

[^Settinc/ out the instrument verbatim.'] Have you or not at any time exhibit.

and when and with whom examined and compared the said pro-

duced writing with the words set forth in this interrogatory as being

a copy thereof? Declare, &c.

Whether or no did the said defendant C. L. as you do for any xo prove as

and what reason believe, deliver or cause to be delivered unto the said ^^ exhibit

c< -r^ 1 • Tf • • • '^® copy
o. L). in hia hietime a written account or any writing purporting to made by

be an account of some debt or debts or sum or sums of money that
Jhe"ir^ec^^

was or were due or owing by or from the said S. D. to the said tion of a de-
C6fl56d D6r—

defendant C. L.? If yea. In what character and language was such son, of an

account or writing, written or made out, and when or about what isocount
° ' which had

time was the same delivered to the said S. D. and what was or were been deliv-

the particular or particulars of such debts or debt, sum or sums of of^^o^gy™

money, and how much did the same amount unto in the whole as you oying.by

know, remember, or believe ? Whether or no did the said S. D. as what lan-

you know or do for any and what reason believe, peruse, or examine
Iggo,,^^

the said account ? Did or did not the said S. D. ever deliver the said and the

account to you ? If yea, When or about what time and for what of were

purpose did he deliver the said account to you ? Did you or did
J^eobserva-

you not by the order or direction of the said S. D. or otherwise and tions which
tnP flpCPJl^Ptl

how at any time and when make or write a true copy of the said ^,.ote on

account ? If yea. In what language and character and for what pur- *^'?°P'';
^

pose was such copy made or written, and was or was not such copy language

;

at any time and when and by whom delivered to the said S. D. ? j^g the wit-

And did or did not the said S. D. at any time or times and when "'''^ '°

peruse or examine the said copy, and did he or did he not in his own the copy,
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CH. XIII. handwriting or otherwise and how and in what language and char-

Exhibiis. acter and at or about what time or times make or write any and what

distineuish-
•'liiiutes, memorandums, or observations on the said copy ? Whether

ing his own or no is the paper-writine marked with the letter (B) and now pro-
and the de- , , ,

'^
''

, , , n n
ceased'a ducea by you, or any and what parts or part thereoi or your own
handwrit- handwriting ? If yea. How much or what part or parts thereof is or

are of your own handwriting ? And how much or what part or

parts thereof is or are of the handwriting of any other person or

persons and whom as you know or do for any and what reason be-

lieve? Is or is not the paper-writing marked with the letter (B)

the copy which was made or taken by you of the aforesaid account ?

If yea. Translate the said paper-writing marked with the letter (B)

and all the minutes, memorandums, and observations written or made

thereon, into, and set forth the same in the English language, and in

making such translation distinguish and point out the English of so

much or of such part or parts of the said paper-writing as was or

were written by you, and also the English of so much or of such

part or parts of the said paper-writing as was or were written by any

other person or persons and whom ? Declare, &c.

To prove a Look upon the said paper- writing or agreement now produced, &c.

;

agreement Whether or no did you at any time and when and where deliver to

h*^'"f r
^^^ ^^^^ defendant any paper-writing purporting to be a copy of the

ered to the said paper-writing, and was the same a true copy thereof? And
whether or no did you at the time of delivering such copy produce

to the said defendant the said original paper-writing or read the same

to him, and did anything and what pass between you and the said

defendant thereupon ? Declare, &c.

To prove as Look upon the exhibit now produced and shewn to you at this the

copy of a time of your examination marked ; Is or not the same the

draft pre- copy made or caused to be made by you of the said drdft lease pre-

any altera- viously to the alterations made therein ? And is or not the said

made therf- exhibit a true and exact copy of such draft lease previously to such

i°- alterations ? Declare, &c.

To prove a Look upon the paper-writing or exhibit now produced and shewn

entn' of to you at this the time of your examination marked with the letter

stock m the . ]3j^ yQ^ compare or examine the same with any and what

books. books or book of the Governor and Company of the Bank of Eng-

land or with any and what book or books, entry or entries or not ?
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If yea, Does the same contain a true copy of such book or books, CH. XIII.

entry or entries, with which you so examined or compared the same
or not ? Declare, &c.

Look upon the parchment-writing now produced, &c. purporting to to prove a
be a copy of a court roll ; Did you at any time or times and when o°Py "f ^

„ ,, . _ . , , „ court roll,
carefully examme the same with the court roll to any and what

manor by name ? If yea, Is the same a true copy of the court roll of

which the same purports to be a copy as you know or believe ? De-
clare, &c.

Look upon the paper-writing now produced and shewn to you at Toproveas

this the time of your examination marked with the letter (A) : Did '"^ ^^'^''''1 *
^

. \ / ' copy made
you at any time or times and when and where examine the same with of entries

any entries or entry thereof made in the court rolls or court books "oils (in""'

of the manor of M. in the county of H. and are or is the same or proving the

1 1 1 r- 1 • /.I .
customs of

any and wnicn ot tnem true copies or a true copy ot such entries or a manor).

entry ? Declare the truth and your knowledge herein.

Look upon the paper-writings now produced and shewn unto you jo prove

at this the time of your examination marked with the letters A., B., <!op'?s of
•'

^
^ ' entries on

&c. ; Whether or no did you at any time and when and where the court

examine the same with any entries thereof made in any and what

court rolls of the manor of K. in the pleadings in this cause men-

tioned ; And whether or no are the same true copies of such entries ?

Declare, &c.

Look upon the paper-writing now produced, &c. Did you at any To prove a

time and when and where carefully examine the same with any entry entryln a°

thereof made in the register book of any and what parish or place ? pari.sh reg-

If yea. Whether or no is the same a true copy of such entry ? De-

clare, &c.

Look upon the paper-writings now produced and shewn to you at xo prove

this the time of your examination marked respectively with the let- '"^'?^ °^

ters A., B., &c. ; Whether or no did you at any time and when and register

where carefully examine the same with any entries thereof made in births,

the register books of any and what parishes or places and are the burials, &o.

same true copies of such entries respectively ? Declare, &c.

To prove

Look upon the writings now produced to you marked No. 1, &c. entries in

What do the same severally purport or appear to be ? Did you ever ^®^'y ^^^^
°^

and when examine the same or any and which of them with any and burials, &o.
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CH. XIII. what registers or register of baptisms or burials kept in any and

JinUbits. what parish or place ? If yea, When did you so examine the same,

^ r and in whose custody or power were or was such registers or register

custody the respectively ? Are or is such produced writings true copies or tran-

were To scripts of any and what entries in such registers or register concern-

whom the Jng any and what person or persons, and who is or are or was or
6ntri68 r6~ . • t i p i

late, and were such person or persons respectively as you know or tor any and

^ans wit-
^^^^ reason believe, and particularly were you ever and when and

ness was by what means acquainted with such person or persons respectively ?
acquainted _> i o

with them. Ueclare, &C.

[To prove Look upon the paper-writings now produced and shewn to you

entriesln at this the time of your examination marked respectively with the

parish reg- letters ; Did you compare and examine them or either and
isters as re-

.

lating to which of them with the register books of or kept for any and what

mentioned Parishes or places, and are they or is either and which of them true

in the copies or a true copy of any and what entry or entries in any and

and the d'e- which of such register books as you know or for any and what rea-

Ft^°^J^ son believe? And do any or either and which of such exhibits as

which such you for any and what reason know or believe, relate to the births,

to a deoeas- marriages, or deaths of any or either and which of the persons men-
ed person, tioned in the pleadings of this cause ? And what degree of rela-

tionship did such persons respectively bear to the said intestate

J. N. ? Declare, &c.

To prove What is the proper Ecclesiastical Office for the probate of wills of

made^for
persons dying in the parish of W., commonly called in the

wills of county of W. ? Whether or no have you carefully examined such

persons, office for the purpose of finding wills of J. C. late of, &c., who died

and discov-
jjj qj. a^Qut the year , and of T. C. late of , who died

ery made of •'

grants of in or about the year ? If yea, Have you found any will of

administra- ^^^ ^^^^ '^" ^- °^ '^^ ^^^ ^^'*^ '^- ^- °'" either and which of them, or

tion to their (Joth it appear that administration of the goods, chattels, rights, and

also to ' credits of the said J. C. or of the said T. C. was at any time and

fes'of en?"
when granted to any person or persons and whom ? Look upon the

tries in the paper-writings now produced and shewn to you at this the time of

books of your examination marked with the letters A., B., &c. ; Whether or no
the Ecclesi- gjg the same true copies of entries in the register books of the said

Office. Ecclesiastical Office ? Set forth, &c.

Toproveas j)i^ you at any time and when, receive any and what handbills,
an exhibit „

•' •'

, , , , „ ,

a copy of from any person or persons, and whom by name, relating to or for the
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discovery of A. G. in the pleadings of this cause named ? If yea, CH. Xiir.

Look upon the exhibit now produced and shewn to you at this the Exhibits.

time of your examination ; is the same a true copy of such hand-
jiandbiiis

bills as you know, or for and what reason believe, and did you distributed

distribute or cause to be distributed, any and what number of such covery of "a

handbills of which the said exhibit is a copy, in any and what place psi^oD-

or places, and by any and what means ? Declare, &c.

Look upon the paper-writings now produced and shewn to you at To prove

this the time of your examination, marked respectively with the let- "nl'crip?

ters F. G., &c. : Whether or no did you at any time, and when, and t'0"s on

wiiere caretully examme the same, with any writmgs or inscriptions stones.

upon any and what tombstones or monuments in any and what

churches or churchyards ? If yea, Whether or no are the same true

copies of such writings or inscriptions respectively ? Declare, &c.

Look upon the paper-writing now produced and shewn to you at To prove

this the time of your examination marked , and purporting to ^ ?u™g7
°

be a copy of a judgment in his Majesty's Court of , at West- raent.

minster, in a certain cause in which are plaintiffs, and

defendants. Did you compare and examine the said paper-writing,

with any and what record or roll, and where did you so examine and

compare the same, and is the same a true copy of such record or

judgment ? Declare, &c.

Look upon the paper-writings now produced and shewn to you at To prove

this the time of your examination, respectively marked with the let- ?udgments.

ters , and respectively purporting to be copies of judgments

in his Majesty's Court of at Westminster, against the said

E. F. Did you compare or examine all or either and which of such

paper-writings or writing with any and what record or roll, and

where did you so examine or compare the same or either and which

of them, and are, or is the same, or either and which of them true

copies, or a true copy of such records or record, or judgment or judg-

ments respectively ? Declare, &c.

Look upon the paper-writings or exhibits now produced and shewn To prove

to you at this the time of your examination marked respectively an inquisi-

. Did you compare and examine both or either and which of
^a^,,- andof

such exhibits with any and what original filed or kept in any and 'he order
•' '^ 11 directing a

what office? And when did you so examine and compare the same traverse.
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CH. XIII. or either and which of them respectively, and are they, or is either

JSxIiibits. and which of them respectively true copies, or a true copy of such

rThTcom- originals respectively ? Declare, &c.

mission of

lunacy be-

ing under <

the great
seal proves
itself.]

To prove
as exhibits

copies of

maps or

plans and
of a book
of refer-

ence, the
originals

vfhereof

were di-

rected by
Act of Par-
liament
to be de-

posited in

a particu-

lar office

;

also to

prove that

a piece of
land and
stone quar-
ry were
comprised
in the orig-

inal maps.

Have you or not ever and when examined the maps, or plans, and

book of reference mentioned and referred to, in and by the Act of

Parliament in the pleadings in this cause mentioned ? If yea. Where
were such maps or plans and book of reference then kept or deposited ?

Look upon the maps or plans and book of reference now produced,

and shewn to you at this the time of your examination marked with

the letters ; Are or is such last-mentioned maps or plans and

book of reference or either and which of them so far as the same

relate to the piece of ground mentioned or described in the said origi-

nal maps or plans and book of reference mentioned or referred to in

and by the said Act of Parliament as No. 15 in the Parish of
,

true and correct copies, or a true and correct copy of such original

maps or plans and book of reference ? And have you or not at any

time and when, examined the same with such original maps or plans

and book of reference ? Were or not the said piece or parcel of land

and quarry in the preceding interrogatory mentioned comprised or

included in the said original maps or plans and book of reference

under the said description of No. 15 in the parish of , at the

time of the passing of the said Act of Parliament as you know or do

for any and what reason believe .' Declare, &c.

To prove
the copy
of a notice,

and when
such notice

was served,

by whose
direction,

and by
whom

Look upon the exhibit now produced and shewn to you at this the

time of your examination marked with the letter ; Is the

said exhibit a true copy of any and what original paper, and did you

or not at any time and when compare the said exhibit with any and

what original paper ? And did you or not at any time and when in

particular, serve upon or deliver to any and what persons or persons

upon any and what occasion, and by whose order or direction the

said original paper of which the said exhibit is a true copy, and what

did such person or persons say at the time of the service or delivery

of such original paper, and by whom was such original paper signed,

and how do you know who signed such original paper ? Declare, &c.

To prove
I'Ook upon the parchment or paper-writings produced and shewn

copies of to you at this the time of your examination marked respectively with

the letters A. &c. ; Whether or no do or doth the same, or any or
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either and which of them contain a true copy or copies of any and CH. XIII.

what record or records, of any and what court or courts, of any and Exhibits.

what original or originals, of which the same do or doth purport to

be a copy or copies ? Have you or not carefully examined or com-

pared the said produced papers or writings, or either and which of

them, with such, if any record or records, or other original or origi-

nals, and when, where, and with whom ? Declare, &c.

Look upon the paper-writings now produced and shewn to you at To prove

this the time of your examination, and marked with the letters ; o°P'fna°

What do the same severally purport or appear to be ? Are or is the writings,

1 , . , ^ , . . and in
same or any and which of them true copies or transcripts, or a true whose ous-

copy or transcript of the whole or any and what part of any and '""^^g ^g™
what original writings or writing, and did you examine and compare and the

the said produced writings, or any and which of them, and in whose ther'eof.

custody or power were such original writings respectively or any and

which of them at the time you so examined and compared such pro-

duced writings therewith respectively ? What did such original writ-

ings purport or appear to be ? Declare, &c.

Look upon the exhibit now produced and shewn to you at this the To prove

time of your examination marked with the letter (B) ; Is or not such
'''^^iiJ^^'of'^

exhibit a true copy of any and what register or enrolment of any and deed by a

what deed in any and what office for registering of deeds in any and registry,

what county? And did you or not compare such exhibit with any '!"'^ '^"^

"J"

and what record or original enrolment in any and what office for the of such

registering of deeds in any and what county ? And do you or not mfJhe'ex-"

know when such enrolment was made ? And is not such register or '''bit-

enrolment the register of the said exhibit marked (A) in the preced-

ing interrogatory mentioned and referred to ? And is not such regis-

ter or enrolment indorsed on the said exhibit marked (A) and is or

not the said indorsement a true copy of the registry of the said deed

in the registry book for and what county ? Declare, &c.

To prove as

an exiiibit

Look at the parchment-writing now produced and shewn to you at a couuter-

this the time of your examination marked with the letter (B) pur- feaL^aiid

porting to be a counterpart copy of a lease from the said A. W. to g'^^g'^^^.

the said J. H. bearing date the day of ; Did you or responded

did you not examine the said counterpart with any and what deed former

from to J. K. of , and is or not the said parchment- '<^^«e °( 'he
' same prem-

writing a true copy of the same ? Declare, &c. ises.

20
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OH. Xin. Do you or not hold any and what office under the Ecclesiastical

Exhibits. Corporation of the Dean and Chapter of the Cathedral Church of the

™ Blessed Virgin Mary of S. ? If yea, Do you or not know the com-

oorpora- mon seal of, and which is used by the said corporation ? If yea,

affixed to a I'Ook at the exhibit marked and now produced and shewn to

deed. ypy ^t this the time of your examination, and look at the seal thereto

fixed and annexed ; Is the said seal the common seal of the said Cor-

poration of the Dean and Chapter of the Cathedral Church of the

Blessed Virgin Mary of S. ? And if yea. By whose order, direction,

and authority, and when and by whom was the said seal affixed or

annexed to the said exhibit as you know, or for any and what reason

believe ? Declare, &c.

To prove Was or not the said testator J. M. deceased, at the time of his

due to the
death, justly and truly indebted to the said complainant in any and

plaintiff what sum or sums of money on simple contract? If yea. Look upon
according . . , . , . »

to the par- the paper-writmg now produced and shewn to you at this the time oi

co"t''^'\d
your examination marked ; Does or not the said paper-writ-

in an ex- ing contain a just or true account of the particulars of such debt or

debts, and are or not the charges therein contained fair and reasonable

as you know or for any and what reason . believe ? Declare, &c.

Look upon the deed or writing now produced, &c. ; Whether or no

th
P™^® was such deed or writing at any time, and when, signed, sealed, or

tion of a delivered in your presence, by any person or persons, and whom ?

the sub'- -^nd were you a subscribing witness to the signing, sealing, or deliv-

scribing gjy thereof, by such person or persons ? And is your name indorsed

and set as a subscribing witness thereto, of your proper handwriting ?

Declare, &c.

Look upon the [paper or] parchment-writing now produced and

To prove shewn to you at this, the time of your examination, marked with the
a marriage

/ k \ < .i i e
settlement letter (A) and purporting to be a settlement made on the marriage ot

scribing™'''
^^^ ^^'"^ "^^ ^- ^'^^^ ^^^ ^^^^ ^' ^' '

^^^ y°" "^ "°'' ^^^ ^^^ ^^^^

witnesses, signed, sealed, and delivered, and by whom respectively, and when,

and where, and in whose presence ? And look upon the names

subscribed thereto ; Are such respective names of the respec-

tive handwriting of the said ? And look upon the names

. signed as witnesses to the said exhibit ; Is either and which

of those names of your proper handwriting, and did you see either,

and which, of the said other witnesses write their names as witnesses
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thereto, and were you and such other witnesses present at the time CH. XIII.

the respective parties, or either, and which of them, signed, sealed, Exhibits.

and delivered the said deed ? Declare, &c.

Look upon the exhibit now produced and shewn to you, at this, To prove

the time of your examination marked with the letter (A), and look
jjoj, of ^

'

upon the indorsement on the back of the said exhibit ; Did you or ^^^^ ''"d

. . 1 . , payment of

not at any time, and when, see the said exhibit sealed and delivered the consid-

by any, and what person or persons, and delivered as the act and deed ^o„'ey'tiT

of any, and what person or persons, and whom by name ? And did the sub-

,., Ill 1,1 „ scribing
you or not see the indorsement or acknowledgment at the bacii ot witness.

the said exhibit, signed, and by whom, and did you or not see the

money in the said acknowledgment mentioned to have been received,

paid, and by and to whom ? And are the names indorsed and

set as one of the subscribing witnesses to the sealing and delivery of

the said exhibit, and the receipt of the said consideration-money of

your own proper handwriting? And are the names and characters

indorsed and set as the names of the other subscribing wit-

nesses attesting the sealing and delivery of the said exhibit and the

receipt of the said consideration-money of the proper handwriting of

the said or whom else, and did you see the said set

his name as a subscribing witness to the due execution of the said

exhibit and the receipt of consideration-money ? Declare, &c.

Look upon the exhibit or exhibits now produced and shewn to you General in-

at this, the time of your examination, marked , and look upon ^^'^oTethe

the indorsement on the back of the said exhibit or exhibits respec- execution

tively ; Did you or not at any time, and when, see the said exhibit or more deeds

exhibits, or either, and which of them, sealed and delivered by any
gj^^jng"'''

and what person or persons, and delivered as the act and deed of any, witnesses,

and what person or persons, and by whom respectively by name? naj^es to

And did you or not see the indorsement or indorsements, acknowl- *^ receipts
•z

.
indorsed.

edgment or acknowledgments at the back of the said exhibit or exhib- [Where the

its, and either, and which of them, signed by any, and what person
i"ons"fu"r-

or persons, and by whom by name, and were you or not a subscribing nished are

witness to the sealing and delivering of the said exhibit or exhibits, ciently ao-

or either, and which of them, by any, and which of the parties there- o"™'^-J

to, and to the signing of the receipt or receipts for the said consider-

ation-money, by any, and what person or persons, and is your name

set or subscribed as such witness, to such sealing and delivering, and

to such receipt respectively of your own handwriting, and is or are

the name or names of the other subscribing witness or witnesses

attesting the sealing and delivering of the said exhibit or exhibits, or

either, and which of them, or the receipt or receipts of the said con-



308 EQUITY PKECEDENTS.

CH. XIII. sideration-money, of the proper handwriting of such respective wit-

ExMiis. nesses, or either, and which of them, and set forth how and by what

means you are acquainted with the character or manner of hand-

writing of the said other witnesses to the said exhibits, or either, and

which of them, and did they, or either, and which of them, sign and

attest the execution of the said exhibit or exhibits, and either, and

which of them, by any, and what person or persons, and the indorse-

ment on the back thereof, by any, and what person or persons, in

your presence ? Declare, &c.

To prove Look upon the deeds or parchment-writings now produced, &c.

;

tion of Whether or no were or was the said produced writings, or either,

the signa-'^
and which of them at any time, and when, signed, sealed, and dehv-

ture to a ered, or in any, and what manner executed, by any persons or person,

indorsed on and whom, in your presence, and is your name set and subscribed as

the back of
g^ witness thereto, of your proper handwriting ? Look upon the writ-

them. ing indorsed upon the back of the said deed or parchment-writing

marked (B) and purporting to be a receipt for the sum of $
;

Whether or no was such writing so indorsed at any time, and when

signed by any person, and whom, in your presence, and is your name

set and subscribed a witness thereto, of your proper handwriting?

Set forth, &c.

To prove Look at the parchment-writing now produced and shewn to you,

M?a leafe'''"
*** ^^^^' ^^^ *™® °^ your examination, marked with the letter (C),

which had purporting to be a lease from the said complainant A. W., to the

deredtothe said defendant, and bearing date . Did you or not, at any and
defendant; ^hat time, and by whose order or direction, tender the said lease and
also to

' •' '

prove ap- the counterpart in the preceding interrogatory mentioned, or either,

made'to"^ and which of them, to the said defendant, and did you or not at any,

him to ac- and what time, and by whose order and direction, request the said
cept the ' -1

lease and defendant to accept the said lease, and execute the said counterpart,

counter-^
and did or did not the said defendant refuse to comply with such

part, and requests, or either, and which of them, and for what reason, as you

of his know, or for any, and what reason believe ? Declare, &c.
refusal.

[See the

first inter-

rogatory in

p. 308,

ante.] Look upon the paper-writings now produced, &c. Whether or no

certain let- were, or was such produced writings, or either, and which of them,

ing laeen*^' or any, and what part thereof, or the name H P appearing

written by to be set and subscribed thereto of your proper handwriting? And
the witness, . , , , .

and the re- whether or no did you duly receive the several sums therein respec-
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tively mentioned, or any, and which of them, according to the pur- CH. XIII.

port and effect of the said paper-writings, or either of them ? De- Exhibits.

clare, &c. .
-—7

.,

ceipt of the

sums there-

Look upon the paper-writing now produced and shewn to you at tSoMcT'

this, the time of your examination, marked with the letter (A) ; Of To prove a

whose handwriting is the said paper-writing and the name E. R. ten by the

set and subscribed thereto, and the superscription or direction there-
thedefend^

of, as you know, or for any, and what reason, believe ? Who acted ants to the

as the solicitor or solicitors of the said complainant, with respect to solicitor.

the purchases in the said bill of complaint mentioned ? And whether

or no did the said R. R. in any, and what manner act, with respect

to the said purchases on the part and behalf of any, and which, of the

said defendants ? Declare, &c.

Look upon the letter or paper-writing now produced, &c. ; To prove a

Whether or no is the said produced letter, or paper, and the signa- j^g'j^f^g®"

ture thereto, and the direction thereof, or either, and which of them witness's

f IT-.' fT 11--^ own hand-
01 your proper handwritmg, or or the proper handwriting or any writing, or

person and whom employed by you, or was such letter or paper-writ- hgi!?"?-?.

ing written by any person and whom, by your direction and instruc- ten or sent

tion, or with your approbation or privity, and what was your motive re'ction, and

or inducement for such letter or paper-writing being written and sent "^®. ""t'™
^ ^

^ ° '^
^ ^

or induce-

by you, or by your direction or instruction, or with your privity or ment for

approbation, and did not such motive or inducement equally apply to
^" '°^ '

'

the said defendant T. B., and if not why ? Declare, &c.

Are you or not by any and what means acquainted with the char- To prove a

acter or handwriting of L. M. in the pleadings of this cause named ? ixh^bit%he

Look upon the paper-writing or letter now produced and shewn to handwrit-

you at this the time of your examination, marked with the letter signature

(A), and purporting to be a letter written by L. N., and bearing date ^"^. *® °°"

the 31st day of October, 1789 ; In' whose character or handwriting being writ-

is the said letter written, and in whose character or handwriting is w^s written

the name L. N. signed or subscribed thereto, and when and upon *? on® of

,

, .IX TIT T thedefend-
what occasion was the sard letter written.'^ Is or is not Mr. J. to ants, that

whom the said letter purports to be directed, the said defendant
t^e same

J. J. ? Whether or not did the said J. J. ever receive the said letter ? also to

T . T 1 1 T 1
prove how

Whether or not did you know, or were you by any and what means long wit-

acquainted with the said L. N. ? If yea. How long did you know
^cqudnted

him, and whether or not was he the steward or agent of Sir T. B. in with the

the pleadings in this cause named ? Whether or not do you know wrote"the

the reason why or what it was that induced the said L. N. to write letter; that
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^^- ^™- the sard letter ? If yea, "Whether or not was the said letter written

Exhibits, on account of or in consequence of any applications made to the said

he was ^^'" ^- ^' °'' ^^ ''^^ ^^^^ ^' -^^ respecting the purchase of the coals

1^^"'^*° in the said letter mentioned? If yea, Set forth when and by whom
the reason Such applications were made, and the purport and effect thereof, and

duoed him ^^ "^® particulars relating thereto ; Set forth the situation of the

to write the lands under which the coals lay which were the subject of such

it was' in applications ? What do you understand to have been the meaning of
oonse-

tjje ^vords " Cold harbor, &c. at Wibsey " in the said letter con-
quence of _

' •'

applioa- tained ? Do you know or can you 'set forth whether or not the said

chase ce""^'
'^^f^n'^^'^*' J- J- ""^ the Said J. H. the elder, after the said 31st of

tain coal October, 1749, had any interview or meeting with the said Sir T. B.

by whom or with the said L. N. for the purpose of treating respecting the pur-

meani'ng of^
chase of the coals in the said letter mentioned ? If yea. Set forth

a particular when and where and upon what occasion such meeting took place,

in the let- and set forth to the best of your remembrance and belief, the con-

whether
versation that passed at such meeting, and who was present thereat.

any meet-
ing took
place re-

specting the Look upon the exhibits now produced and shewn to you at this the

the coals time of your examination marked respectively with the letters
,

and what and purporting to be letters addressed by you to some person and
P3SS&C1

thereat. whom by name, and dated respectively 18th March, 1811, and the

To prove 19th day of April in the same year; In whose handwriting are the

aT'exhibiTs
®^'*^ '^^ exhibits respectively, and especially the signature and super-

and the scription, and to whom by name were the same respectively addressed

ing, signa- and sent, and by what means, and what was the situation or employ-
tures, and

[jjgjjt; gf jjig person to whom the said respective letters were so
superscrip- '^ '^

tions, and directed and sent, and by what means are you enabled to state that

addressed the same respectively were addressed and written to such persons

;

and his sit- ^^^ jjj whose handwriting is the indorsement on the back of the said
nation m °

life; also to exhibit dated the 19th of April, 1811, and by what means are you

handwrit- enabled to state the same ? And whether or no are or is the said

ing of an exhibits respectively or either and which of them the original letters

mentontheor letter addressed and sent by you as in the former part of this

of them
°°^ interrogatory mentioned, or a copy or copies thereof, or extract or

and wheth- extracts therefrom, and how do you know, and are you enabled to state

hibits are the same ? Declare the truth, together with your means of knowing
the origmal ^^^ reasons for believing the same.
letters or °

copies or

extracts

therefrom.

To prove a Look upon the paper-writing now produced and shewn to you at

notice sent thjg the time of your examination marked with the letter (B) ; Of
to the plain- , ,,.;., .

,

. . , , . ,

tifiTs whose handwntmg is the said paper-writing and the signature thereto
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and the superscription thereof? Whether or no was the said paper- ^^- ^'^^-

writing sent to the said complainant, or any person and whom on his ExUbiis.

behalf at any time and when by you or by your direction? And ,."T~ ^
whether or no were you employed as the solicitor or attorney of the the solioi-

said defendants R. R. and C. his wife, and R. "W., or any, or either, defendanfs

and which of them in the matter of the purchases made by the said I'"'*
'^e]

, . , . , - handwrit-
complainant and in the said bill mentioned ? Declare, &c. ing, signa-

ture, and

. . .
address.

Whether or no did you at any time in or about the year , To prove

and on or about what day or days in particular deliver to the said notices

complainants respectively, or either and which of them and where, any "P<?° *jl?

and what writing purporting to be a notice from the defendant of her by whom

desire that the defendant should not be disturbed in the possession of
jji^"^^;,^"

any and what house, or to any such or the like effect ? Was or not tents there-

the name of the defendant subscribed thereto, or to either and which prove as an

of them ? Were both such notices or writings in the same words and exhibit a
^

^
copy made

figures or in any and what respect different from each other ? Did by witness

you or not keep a copy of each or either and which of such notices or notices,

writings which if any were or was so delivered ? Look upon the

paper-writing now produced and shewn to you at this the time of your

examination marked with the letter (B) ; is the same or not a true

copy of each or either and which of the notices or writings which if

any were or was so delivered ? Did you or not ever examine and

compare the said produced writing with the notices or writings so de-

livered or with either and which of them ? Declare &c.

Look at the exhibit now produced and shewn to you at this the to prove

time of your examination marked (A) ; Is or not the same the partic- ''jPfl"^^^.

ular which was produced by the vendor or the agents of the vendor of sale as

at the time of the sale of the premises in the pleadings of this cause ^bich^
^

mentioned ? And is or not the said exhibit the particular by which premises

the said premises were sold, and was or not the said exhibit read to by auction.

the company present at the said sale, and was or not the same de-

clared to the said company to be the particulars and conditions of sale ?

Declare, &c.

Look upon the paper-writing now produced, &c., and purporting to To prove a

be a promissory note for $ from A. B. deceased, in the plead- P™^''^"''^

ings of this cause named to the said complainants, and bearing date

the : day of ; Whether or no did you ever see the said

A. B. write, or are you' by any other and what means acquainted with

the character and manner of his handwriting ? And whether or no

is the name A. B. appearing to be set and subscribed to the said pro-
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CH. Xiri. duced paper-writing of the proper handwriting of the said A. B. as

Exhibits, you for any and what reason know or believe ? Declare, &c.

To prove Look at the exhibits now produced and shewn to you at this the

bTpersons ''"^^ °^ your examination marked respectively A. B. C, and look at

acquainted the names respectively signed to such exhibits ; Do you know the
with tiio . ,

'
. , , , , 1

handwrit- parties whose names respectively appear to be set or subscribed to

party si'gn-
^^'^ ^^^^ respective exhibits, and are you by any and what means ac-

mg the quainted with the character or manner of handwriting of either and

which of them respectively ? If yea. Of whose handwriting is or are

such exhibit or exhibits, and in particular of whose respective hand-

writing is or are the respective names set or subscribed to such re-

spective exhibits ? Set forth the reasons on which you form your

belief; Declare, &c.

To prove Look upon, &c. Whether or no were or was any and what receipts

fndorLd on o^" receipt indorsed thereon, or on any or either and which of them, at

deeds i)y or about any and what times or time, by any and what persons or per-

scribing Son in your presence ? Are you or not a subscribing witness to the

signing of all or any or either and which of such receipts by all, or

any, or either, and which of such persons, and of whose handwriting is

your name now appearing to be set or subscribing as a witness to all

or any and which of such receipts ? Declare, &c.

witness.

~ Look upon the paper or parchment-writing now produced and shewn

will by the to you at this the time of your examination, marked with the letter (A)

witMsses. ^""i consisting of sheets or skins ; Whether or no was the said

produced writing at any time and when signed, sealed, published, and

declared by W. H. late of , the testator in the pleadings in this

cause named, as and for his last will and testament in your presence

and in the presence of any other person or persons and whom by name ;

or did the said testator in any other and what manner execute the said

produced writing, or acknowledge the same as and for his last will and

testament in your presence, and in the presence of any other person or

persons and whom ? Whether or no is your name and the name or

names of the other person or persons set or subscribed as a witness or

witnesses thereto, of your, his, or their proper handwriting respec-

tively ? And whether or no did you and such other person or persons

or either and which of you set or subscribe your name or names as

a witness or witnesses thereto in the presence of the said testator ?

And whether or no is or are such subscribing witness or witnesses
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now living or dead ? And if any or either of them are or is dead, CH- Xin.

where and when did such witness or witnesses die as you for any Exhibits.

and what reason know or believe, and if any or either of them are

living, where do they respectively or where doth he reside?

Whether or no was the said testator at the time of his signing,

sealing, publishing, and declaring the said produced writing as and
for his last will and testament, or otherwise executing or acknowl-

edging the same, of sound and disposing mind, memory, and under-

standing, or how otherwise, as you for any and what reason know or

believe ? Set forth, &c.

[ Or thus ;]

Look upon the paper-writing now produced and shewn to you at

this the time of your examination marked with the letter (A) ; Did

or not the said testator J. M. deceased, sign, seal, publish, and declare

the said paper-writing as and for his last will and testament in the

presence of you and of any other and what person or persons, or are

you or not a subscribing witness to such the signing and publishing or

execution of the said will by the said testator J. M., and are or not

the several names set or subscribed as witnesses to the signing and

publication or execution of the said will by the said testator J. M. of

the proper handwriting of you and of such other person or persons

whose names appear to be subscribed, and did or not you and such

other person or persons respectively subscribe and set your and their

names as witnesses to the signing and publication or execution of the

said will by the said testator J. M. in the presence of the said J. M.
and of each other, or how otherwise, and what is now become of such

other persons, and where do they respectively now live and reside,

or are or is any or either and which of such persons now dead ? And
if yea, When and where did they or he die ? And was or not the

said testator J. M. at the time of signing and publishing or executing

his said will of sound and disposing mind, memory, and understand-

ing as you know or do for any and what reason believe ? Declare,

&c.

Look upon the writings now produced to you, and marked with the To prove a

letters (A) and (B) and purporting to be the last will and testament ^'^j^"

of J. P., in the second interrogatory named, and a codicil thereto ? where one
„.

,

. , , , • 1 T -r. T 1
of tlie sub-

Did you at any time, and when, see the said J. F. sign, seal, pub- scribing

lish, and declare, the said produced writings, or either, and which of ^^'j"''^/^^

them, as, and for her last will and testament, and a codicil thereto,

and is the name J. P. set and subscribed to the said produced writ-

ings respectively, or either, and which of them, of the proper hand-
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CH. Xin. writing of the said J. P. ? Were you, and was, or were any, and

Exhibits. "^^^^ person or persons besides yourself, present at the time when
such produced writings, or either, and which of them were, or was

so signed, sealed, published, and declared, and did such persons or

person, or any, and which of them, see the said J. P. sign, seal,

publish, and declare, the said produced writings, or either, and which

of them, and did you, and any other, and which of such persons

or person, set or subscribe your, their, his, or her, name or names,

to such produced writings respectively, or either, and which of them,

as a witness or witnesses thereto, or to either, and which of them,

and was, or were such name or names, or any, and which of them,

so subscribed in the presence of the said J. P., or not ? Is or are

your name or names, or the name or names of any other, and what

person or persons, appearing to be set or subscribed to such writ-

ings respectively, or to either, and which of them, as a witness or

witnesses thereto, or to either, and which of them, of your hand-

writing, or of the handwriting of such person or persons respectively,

or of any, and which of them, and did you see such person or per-

sons, or any, and which of them, set and subscribe such produced

writings,. or either, and which of them ? Is or are, such person or

persons, or any, and which of them, dead ? And if yea. When did

they respectively, or any, and which of them, die ? Was the said J. P.

at the time she signed, or sealed, published, and declared such pro-

duced writings, or either, and which of them, of sound mind, memory,

and understanding ? Declare, &c.

To prove Whether or no were you acquainted with the manner of living of
the average „ .

annual ex- the said A. B. ? And if yea, At what sum, upon the average, do you

the famllv compute the annual expenses of himself and his family to have been,

of a person other and beside his travelling expenses, and whether or no had the said

who was' in A. B. any child who did not live in his family, and in what situation

^nlove™^ was such child, and have you ever heard the said A. B. make any,

as a treas- and what, declaration or declarations, as to what such child annually

senger, and cost him, and do you know the manner in which the said A. B. usu-

as to dec- ^Hj travelled in the journeys in which he was employed as treasury

made by messenger, and at what expense ? Declare, &c.
him as to

what one child, not resident in his family, annually cost him, also to prove the manner in which he

usually travelled, and at what expense.

whethe™J^ Whether or no had the said A. B., as you for any, and what reason,

person had Jjnow or believe, any, and what means, of providing for the expenses

means of of himself and his family, and for the expense of journeys, other than
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from the moneys which he from time to time received from the said CH. XIII.

F. G. ? Declare, &c. providing
for his fam-
ily besides

Whether or no did you know M. S., formerly of, &c., and when or what he re-

, , . ^ \ J
' ' ceived as a

about what time did the said M. S. die ? And whether or no did you treasury

know W. C, formerly of, &c., and S. C. his wife, and was the said S. "'^^^"S^'^-

.

•' To prove
C. in any manner, and how, related to the said M. S., and when or the state of

about what time, and where, did she die, and what children had the p^ ™n/a°
said S. C, and what children survived her, and if any child or chil- pedigree.

dren of the said S. C. died in her lifetime, did such child or children

have any child or children, and what has become thereof? And
whether or no did you know J. C. of, &c., the son of the said S. C,

and S. C. the younger, and E. C, the daughters of the said S. C,

and did the said S. C. ever, and when, marry, and when, and where

did he die, and whether testate or intestate, and had he, or did he

leave any child or children ? And if yea. What is become thereof ?

And did the said S. C, the daughter of the said S. C, ever, and

when, marry, and to whom, and when, and where, did she die, and

what children had she, or did she leave ? And whether or no did

you know W. C. and T. C, sons of the said S. C. the younger, and

what became of the said W. C, and did he ever, and when, marry,

as you know or believe, and did the said T. C. ever, and when, mar-

ry, and where, and when, or about what time, did he die, and whether

testate or intestate, and had he, or did he leave any child or chil-

dren ? And if yea. What is become thereof? And did the said E.

C., the daughter of the said S. C. the elder, ever, and when, marry,

and to whom, and when, or about what time did she die, and had she

or did she leave any child or children ? And if yea, What is become

thereof? Whether or no did you know the father of the said W. C.

of, &c., the husband of the said S. C. the elder, and what was his

name, and where did he live, and when, or about what time, and

where, did he die, and what child or children had he besides the said

W. C, and who was his eldest son, and who was his second son, and

did his eldest son, in case the said W. C. was not his eldest, or if the

said W. C. was his eldest, did his second son at any time, and when,

and where, marry, and when, and where, did he die, and had he, or

did he leave any, and what child or children ? And whether or no,

is the said complainant his eldest .son, or who else is such eldest son ?

Set forth the particulars at large, according to the best of your knowl-

edge, remembrance, and belief, and the truth declare.

Whether or no were any changes made in the out-fences of the ^^°^
prova

two farms, in the pleadings mentioned to have been occupied by teratiou
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CH. XIII. James K. and John K. respectively, at any time within your memory,

was made and hovv long have you known the said farms respectively, and espe-

fences of

'

c'^Uy were any changes made in the out-fences thereof, in or about,

two forms, or prior to the year 1773, or at some, and what other time in partic-

rent was ular ? And whether or no were you, and during what period of time

two farms'^
in particular, in the habit of attending at the collection of payment of

or as one rents to Sir T. B. in the pleadings named, or to his agent, at the

whetiier place, and on the days of the collection and payment thereof, and did

°"® P®'''™ you attend at any and what dinner, and by and to whom given, on

the rent-re- such days ? And if yea. Whether or no, during such period as you

and at the iittended thereat, and especially before the year 1773, and for some,
dinner giv- g^jnj ^hat time prior thereto, did one person attend to pay rent and
en to the ;

' ^ "^ •'

tenants as attend at the said dinner, as the sole tetlant or occupier of the said

of the"two '^° farms, or did two persons so attend as several and distinct occu-

farms, or piers, the one of the one farm and the other of the other of the said

two persons two farms, and whether or no was the rent for the said farms paid as

tenants^
^^ ^^'^ separate rents paid by two tenants, or as one gross rent paid by

also to one ? And whether or no, as you do for any, and what reason know

^"hTh
°'' believe, were the said two farms prior, and how long prior to the

previously said year 1773, assessed for and did pay government taxes and parish

1773 taxes I'^tes, as two separate and distinct farms, or as one joint and undi-

and rates yided farm? And whether or no, in the year 1789, and how long
were as- ^ , i i

sessed as previously thereto were the said two farms commonly known and

farmlor as
reputed in the neighborhood thereof to be one joint farm, and held

one farm; by One tenant, or two separate and distinct farms held by two ten-
and wheth-
er the ants, and tor what reason were the same so reputed, and state the

ted't'^^
various occupiers of the said two farms, and under whom they have

be one farm respectively occupied, and the names and descriptions whereby the

farms. Said two farms have been known since you have known the same ?

Declare the truth and your utmost knowledge, remembrance, and

belief herein.

To prove j)q you know of any goods having been at any time previously to

and deliv- the month of sold or delivered by the said complainant H. H.

plafntiffs'to
°^ by *be said complainant J. A., to the said defendant R. P. ? If

the defend- yea, Set forth what goods were so sold and delivered by the said com-

plainants H. H. and J. A., or either, and which of them, to the said

R. P., and what was the value thereof, and at what time or times in

particular, the same were delivered to the said R. P., and how, and

by what means in particular you are acquainted with the several mat-

ters aforesaid ? Declare, &c.
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Look on .the several books or exhibits now produced and shewn to CH. XIII.

you at this, the time of your examination, marked respectively with To prove

the letters ; Are you or not, and by any, and what means ^^itog 0}

acquainted with the character or manner of handwriting of the per- entries

son or persons who made the several entries in the said books, or any books,

and which of them ? If yea. Of whose handwriting are such entries,
"^hether

^ ' ^ ' the same
or any, and which of them, and who made such entries, or occasioned are correct

such entries to be made as you know, or for any, and what reason, if incorrect

believe ? Are the entries and accounts therein contained iust and '» P^ove in
' what re-

right as you know or for any and what reason believe ? If not, spect they

What error or errors are therein contained ? Set forth the same ^'^ ^°'

error or errors, if any, fully and distinctly ? Declare, &c.

Look upon the book now produced and shewn to you at this, the To prove

time of your examination, marked with the letter (A), and on the
^^t^^" ^f

entry or entries made therein in folio ; Are you acquainted entries

with the character or manner of handwriting of the person or per- book and

sons who made such entry or entries, or any, or either, and which of ™'^^''^®'^
•^ T J 7 ' tbe persons

them, and did you see such person or persons, or either, and which who made

of them, write ? If yea. Of whose handwriting is or are such entry
l^^^^ ^^^

or entries, or either, and which of them, or any, and what part there- '.'^'"JS
"

of, as you know or believe, and is or are such person or persons liv- by whose

ing or dead, that made such entry or entries, or any, and what part thg^same

thereof, and on what occasion, or by whose direction, was or were the were made,

same, or any, and what part thereof made, as you know, or believe ?

Declare, &c.

Did you know A. B. in the pleadings of this cause named, and for to prove

any, and what length of time ? If yea. Do you or not, know whether *''^ e'dest

he was ever married, and had he or not, any child or children by deceased

his wife, and what was or were the name or names of such child or behia'hts

children, and which of such children was the eldest son, and is such lieir-at-law.

eldest son now living ? Declare, &c.

Did you know E. M, in the pleadings of this cause named, and ''"° P™^^

for any, and what length of time ? If yea. Do you or not know ofa deceased

whether he was ever married, and if not, had he any brothers, and
^s bemg his

what were their names, and the order of their births, and which of heif-at-law.

them have survived him, and which of them was his eldest brother ?

Declare, &c.

Did you or not know J. E., the testator in the pleadings of this ,

To prove

_
, 1 1 • 1 T T-. *® nephew

cause named ? If yea, Do you or not know whether the said J. E. of a de-
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CH. xni. ^as ever married, or whether he had any legitimate child or children,

ceased per- or whether such child or children survived him, or died in his life-

being his
time, and whether such child or children left any, and what issue,

heir-at-law. and whether such issue is, or are now living ; and do you or not

know whether the said testator J. E. had any brothers or sisters, and

what were their names, or whether they, or either of them survived

him, and whether either, and which, of such brothers and sisters had

any child or children, and what were their names, and which was

the eldest son of the eldest brother of the said testator, and do you or

not know who is the heir-at-law of the said testator ? And if yea, In

what degree of kindred is he to the said testator, and how does he

appear to be his heir-at-law ?

To prove Whether or no did the said T. B. and J. E., or either, and which

fendants in- °^ them, or any other person, and who, on their, or either and which
fornaed the of their part and behalf, at any time and when, after the date of the

their so'lici- aforesaid letter or paper-writing, call at your office, or see you else-

intention to
where, and where, and inform you, or any other person, and whom,

employ an- on your part and behalf, that they, or either, and which of them, had
other solici- , , i t. » t i , i

tor, and employed or meant to employ Mr. J. or any other person than your-
when it first ggjf g^g their solicitor in the said cause, and when and by what
came to his '

^ , .

'

_

'

knowledge, means did. you first know or had reason to believe and suspect that

the said defendants, or either, and which of them, had, or meant to

employ the said Mr. J., or any other person than yourself, as the soli-

citor in the said cause ? Declare, &c.

To prove Whether or no did you at any time and when before the said

vrhether cause came on to be heard, inform the said defendants T. B. and
witness in-

. _

'

formed his J. E. or either and which of them that you should instruct counsel to

of the de- appear for them at the hearing, or did you at any time and when re-

fendants in ceive any instructions from the said defendants or either and which of
a cause,

that he them so to do, or did you in fact give any briefs or instructions to

str°uct

'"' counsel to appear for the said defendants, or either and which of them,

counsel to other than the briefs delivered by you for the other defendants, and

them at the did you not previously to such hearing and when first know that the
hearing, gajj Mr. J. as the solicitor for the said defendants T. B. and J. E.
what m- . •

structions had taken copies of the depositions and had prepared or meant to pre-

froin^°them P^''^ briefs for the instruction of counsel at the hearing on the part of

and wheth-fjie gaid defendants or one and which of them? Declare, &c.
er he did in

fact deliver briefs to counsel other than the briefs delivered for other defendants, and when he first

knew that another solicitor had prepared briefs for counsel.
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Whether or no did you know W. G. late of but now CH. SIII .

deceased, the testator in the pleadings of this cause named, for any To prove a

and how long a time previously to his death, and did you know S. J. of apS
the nephew of the said testator, and in what profession or situation who entered

of life was the said S. J. ? Did the said S. J. ever and when serve and^n^''''

on board his Majesty's ship U. and in what character, and what has ^^^ "JjJ'J"

become of the said S. J. as you know or for any and what reason what has

believe. Declare, &c. himT'"^

Look upon the paper-writing now produced and shewn to you at also to

this the time of your examination marked with the letter (A); cop™ of an

Whether or no did you at any time and when compare the same t"'^^" ^
with any entry in any and what book kept at his Majesty's Navy at the Navy

Office, and whether or no is the same a true copy of such entry ? °*'

Declare, &c.

How many years as you do for any and what reason know or To prove

believe, prior to the year 1780, was the said L. N. land-agent to the many years

said Sir T. B. or to the owners and proprietors of the said W. estate ;
^ Person

and whether or no as you do for any and what reason know or ployed as

believe, prior to the year 1780, was the said L. N. land-agent to the
to"the''fr^

said Sir T. B. or to the owners or proprietors of the said W. estate, pnetors of

111 1 / 1 1
an estate

and wiiether or no as you do for any and what reason know or (containing

believe was the said L. N. during the whole or any and what part of ^^^g, . ^j_

such period accustomed to keep such diary or account as is contained so to prove

in the exhibit which has been shewn to you or any and what diary or a diary or

account of his agency or of the matters relating thereto, and up to account of... ° ^ his agency,
what period of time in particular did he keep such diary or account and when

of his agency, and why did he then cease or discontinue keeping the tinned

same, and whether or no did he ever afterwards keep any and what keeping
same.

diary or account of his said agency or the matters relating thereto,

and .if not why not ? Declare the truth and your utmost knowledge,

remembrance and belief herein.

When and upon what occasion did the said S. D. come to live .j.

and reside in England and for how long time did he live or reside the resi-

there ? In what language did the said S. D. always or generally person in

write or correspond and converse during the time of his' residence in England,

England, and was he or was he not conversant in the English Ian- language he

guage ? Are you or are you not well or in any and what degree gponded or

acquainted with the character and manner of .handwriting of the conversed;

said S. D., and have you or have you not frequently or at any times prove a
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CH. XIII. and how often seen him write in any and what language or languages

knowledge ^^d character? Did or did not the said S. D. when he was resident

h ^d t-
''^ England, manage, or carry on or employ himself in or about any

ing, and in work or works ? If yea, Of what nature, sort or kind was or were

he was en- such work or works, and when and for how long time and at or in

gaged, and what house or houses or place or places was or were the same so
where he

. i n -A
carried on managed or earned on ? Declare, &c.
the same.

/^° P™ve j)q yQjj linow of any money having been at any time previously to

sums of the month of lent or advanced by the said complainant H. H.

the"plain-
°'' ^J *^^ ^^^^ complainant J. S. to the said defendant R. P. ? If yea,

tiffs to the Set forth what sums of money were so lent and advanced by the said
defendant. , . xt tt t t o .1 i 1 . 1 , 1 1

complainants H. H. and J. o. or either and which 01 them to the

said R. P., and at what time or times in particular the same and each

of them were and was so lent and advanced and how and by what

means in particular you are acquainted with the several matters afore-

said ? Declare, &c.

To prove Whether or no did the said defendant C. L. in the lifetime of the
loans of

. , „ T-. 1 r,
sums of said S. D. lend or advance unto the said S. D. any sum or sums of

toe"defend-
Kioney ? If yea, What sum or sums of money and to what amount

ant to a de- in the wKole did the said defendant C. L. lend or advance unto the

son, and said S. D. in his lifetime, and when or at or about what time or

anv Dart
times was or were the same £0 lent or advanced ? And did or not

was repaid, the said S. D, at any time or times in his lifetime and when repay

such sum or sums of money or any or either and which of them unto

the said defendant C. L. or satisfy him the same ? Declare the truth

of the matters inquired after by this interrogatory according to the

best of your knowledge, remembrance, and belief, together with the

grounds, reasons, or circumstances on which such your belief is

founded, fully and at large.

To prove Whether or no was there on the day of any and

due toTlie"
^^^^ ^'•'™ °^ money due and owing to the above-named complainants

plaintiffs in T. B. and B. B. and their partners in the R. Bank in respect of
respect of , t 1 1 .

,

, . /. , ,

advances moneys advanced by the said complainants to or tor the use or on the

them a^
account of the said T. B. and B. B. and their said partners, or how

bankers. otherwise, and what is now due to the said complainants in respect

thereof? Set forth, &c.

Do you or not know whether the said J. B. deceased and A. R.
To prove ...

marriage also deceased, in the pleadings of this cause named, did at any time
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and when intermarry together or not ? If yea, Were you present at CH. XIII.

such marriage ceremony or not, and by whom and in the presence of ceremony

what witnesses and at what place and when and on what day in par- es^p7esent!"

ticular was such marriage solemnized and whether by banns or

license ? Declare, &c.

Whether or no was the said J. C. in the preceding interrogatory To prove a

mentioned or inquired after ever and when married and to whom, ^^tShe
and what was the maiden name of his wife ? Had or not the said parties had

J. C. any and what children or child or issue by his said wife or by ter.

any other wife and whom by name, and particularly had he or not a

daughter called by the name of
, and had he or not any other

children or child and of what names or name ? Declare, &c.

Whether or no do you know or were you acquainted with the said To prove a

A. C. in the preceding interrogatory mentioned or inquired after for
"if^^hl^'

any and how long time and from and to what time ? Did or not the death of

said A. C. ever and when intermarry with M. H. late of, &c., and now
deceased, and when and about what time did the said M. H. die ?

Declare, &;c.

Whether or not have you ever been employed in mining concerns To prove

or are you acquainted with coal mines and the manner in which „ggg ^as"

coals are won and got? If yea. Set forth the nature of your pro- been em-
„. .,, , .-,.,, ploved in
lession or occupation and how you came to be acquainted with the mining con-

nature of coal mines and the method of winning and getting coals
; hjg"i;^nowl-

Whether or not do you know the R. H. estate in the pleadings in this edge of the

cause mentioned and the mines and minerals lying thereunder and jying under

the estates in the pleadings in this cause mentioned to have been the ?/"
instate;

f^ °
_

the dip or

property of Sir T. B. in the pleadings in this cause named, deceased, inclination

or any of them ? If yea, Set forth how long you have known them
fro,ji tjm

and each of them and how and by what means you became acquainted horizon,
•' ' ^ and the na-

with them ; Whether or not are there any coal mines, strata of coal, ture and

or minerals lying under such estates or any part thereof? If yea,
{^e "rains

State what is the dip or inclination of such coal mines from the hori- <"' soughs

. c 1 „ . . made for

zon ; Whether or not was it necessary tor the purpose or winning the purpose-

and getting such coals or coal mines that the same should be loosed
Qg^^l^"^^

or freed from water? Whether or not did Mr. L. in the pleadings in water and
1 . T 1 • 1 • 1 1 1 loosing the •

this cause mentioned, drive any dram or make any sough or soughs coals;

for the purpose of loosing the coals and coal mines lying under tlie *''^° '°
.

said R. H. estate ? If yea, Set forth and describe particularly the the coals

nature of such drain or drains, sough or soughs, and set forth par- i^J,(g ^^^^^

'

ticularly the direction and course of such drain or drains, sough or '" * ""S-

soughs from the tail or opening thereof where the water is discharged

21
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CH. XIII. throughout the full extent of the driving of and the making of the

been loosed Same; Whether or not are the coals and coal mines lying under the

and are lands and grounds within the ring-fence in the pleadings in this

tion to be cause mentioned now loosed and in a condition to be worked, won,

withmit the
^^^ 8°' without the aid of a steam-engine to pump up and discharge

aid of a the water therefrom ? If yea, Whether or not are such last-mentioned
Bteam-en- , , , . , , , . ,. . , ,

gine; coals and coal mmes so loosed and m a condition to be won and got

prove" ''y means of the said drain or drains, sough or soughs ? And whether

whether the or not is the water drained or carried away from such last-mentioned

so at the coals and coal mines by means of such drain or drains, sough or
date of an soughs ? Whether or not were such last-mentioned coals and coal
agreement,

.

°
_

and when mines so loosed and drained at the date of the agreement with the

whonfthe ^^''^ S'"" '^- ^- i" ^^^ pleadings in this cause mentioned ? Set forth

coals and when and upon what occasion and by whom such last-mentioned
mines were
loosed and coals and coal mines were loosed and drained ; Whether or not could

and"wheth- *^® ^^^^ defendant J. J., and R. H., J. H., and J. D. in the pleadings

er certain in this cause named or either of them have prevented such last-men-

could have tioned coals and coal mines from being loosed or drained ? If yea,

P/g^""'®'^ Set forth how and by what means they could have prevented the same

and how; from being loosed or drained ; If such last-mentioned coals and coal

mines had mines had not been loosed or drained by means of a drain or sough,

not been whether or not would it have been necessary in order to win and get
drained by

.

means of a the same that a steam-engine or steam-engines should be erected for

whether ^^oh purpose ? If yea. Set forth how many steam-engines would
one or more have been necessary for that purpose ; Set forth the original expense

gines would Or prime cost of such steam-engines or steam-engine, and set forth

been nrces-
*'^^ annual expenses that would be incurred in keeping in repair and

sary and in the working of such steam-engines or engine. Suppose the coals

have been lying under the lands occupied by Jonathan K. in the pleadings in

the expense
jjjjg gause mentioned were not loosed or drained and could not be

thereof, and
of keeping loosed Or drained without a steam-engine, what in your opinion

repair, and would be the present value of such last-mentioned coals and coal

working mines ? Suppose the coals lying under the lands occupied by James
the same. .,^ . , V i- . ,. . ,

'^
, ,

,
Jv. in the pleadings in this cause mentioned were not loosed or

prove what drained and could not be loosed or drained without a steam-engine,

bTen the'*^^ what in your opinion would be the present value of such last-men-

value of the tioned coals and coal mines ? Declare, &c.
coals lying

under the lands of different tenants, supposing the coals could not have been loosed or drained

without a steam-engine.

To prove From what points of the compass do the beds of strata of coal

tion ft-om^ under the said W. estate or under any and what part thereof in

the horizon general rise and sink, and especially from and to what points do the

beds of coal beds of coal or either and which of them being underneath such
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parts of the said estate as lie to the west of the sough or drain in the CH. XIII.

last preceding interrogatory mentioned rise and sink, and from and to lying under

what points do such of the beds of coal under the said estate as lie on different

.
parts of an

the east of the said sough or drain rise and sink respectively, and from estate.

what distance therefrom do they rise or sink respectively ? De-
clare the truth and your utmost knowledge, remembrance, and belief

herein.

"Whether or no supposing a bed or vein of coal to have a general to prove

inclination downwards from one given point to another, is it common *^^' ™^^

or uncommon to find occasional variations in the dip of such bed or which in-

vein between the two points aforesaid ? And if yea, "Whether or no wardsj^oT'

is the coal to be found under the lands and arrounds in the second of ''^^'''"'^"y

.

,

. . . , ,n , vary m the
these mterrogatones mentioned or referred to as much or more sub- dip; and

ject to such occasional variations than beds or veins of coal to be found coais'tmder

under other lands and grounds in general, and assuming such occa- the lands in

sional variations to exist, and a sough or drain driven along that side are subject

of the bed, which according to the general inclination would be the '° ™°^

lowest side, how would such parts of the coal as might occasionally and auppos-

vary from such general inclination be loosed and worked ? Declare drfven^™^

the truth, together with your means of knowing, and reasons for be- ?'""§ *ha

.

° ' ° lower side,

lievmg the same. how would
the coal

found in the

"Whether or not had the said complainants or those through whom parts vary-

. 11 1 ing from
they claim, sunk any pits or pit, or made and erected any steam- the general

engines or steam-engine, or got any coals or coal in the lands and
{,°g°iooseii'*

grounds occupied by the. said Jonathan K. in the pleadings in this and

cause mentioned at the date of the agreement therein mentioned ? If to prove

yea. Set forth when such pits or pit, steam-engines or steam-engine, "?^.' '^2

were or was sunk, made, and erected ; Set forth the purpose for which had sunk

such steam-engines or steam-engine were or was made or erected ; erected

Whether or not were the said defendants or their or any of their steam-en-

. 1 /. . , . ,
gines on the

Stewards, agents, or tenants, informed of or acquainted with, or were lands of a

they privy to the sinking, making, and erecting such pits or pit en-
t'e'lIanTat'^

gines or engine ? If yea, Set forth when and to whom, and by whom *e date of

such information was given ; "Whether or not was a Mr. B. the steward ment, and

or agent of the said defendants, or either of them ? If yea. Did he ever J'^" ^^^o ' J ' same were
inspect or overlook the said defendant's estate at "W. in the pleadings sunk and

in this cause mentioned ? If yea, "Whether or not did he upon such and the

inspection see the said pits and engines ? "Whether or not are such '"J^''u^fu'°'

pits and engines large objects and easy to be seen at a considerable steam-en-

distance ? "Whether or not is a person of the name of H. the steward frecteX*"^*

or agent of the said defendant's W. estate ? If yea, "Whether or not and wheth-

^
Gr 1116 QG—

did the said H. about eight years ago inspect or overlook the fendants or
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CH. XIII. gjjij estate ? Whether or not did you then see him, and if yea, Was
he when you saw him in such a situation that he could see the said

stewflids pi's ^Q*^ steam-engines and other works in the lands and grounds
agents, or occupied by the said Jonathan K. ? Declare, &c.
tenants ^ '

were informed thereof or privy thereto. Also to prove whether a former steward of the defend-

ants inspected the estate, and saw the pits and engines, and that the same might have been seen at

a considerable distance. Also to prove that the present steward some years ago, inspected the

estate, and that he could see the pits, steam-engines, and other works.

To prove "Whether or no in grants or leases of coal, where there are two
the method

r. , ^
of working beds or strata of coal whereof the upper bed or stratum is united to

there Isx^^ <''' intermixed with or contiguous to a bed of iron-stone, is it neces-

two strata gary as you do for any and what reason know or believe to dig and
and one of \ ,-,,.,, ^ , . , , ,

them is in- get the upper bed oi coal before the iron-stone can be dug and got,

wUh'abed ^"'^ *'*''^^ versa; and whether or no is it usual to sell and dispose of

of iron- such upper bed or stratum, when the iron-stone is not also sold and

in case of disposed of, but if nevertheless the upper bed of coal should be sold

the sale of
^^^^ (.[^g iron-stone reserved, whether or no would any and what pro-

the upper
_

'

.

-r j r
^

Btratum of visos and stipulations be necessary, in order to prevent a grantee in

sUpula-
"^ the fee or lessee having the power so to work the said upper bed of

tions are goal as to destroy entirely or to damage greatly and in what manner

made to the said iron-stone from delaying to work and dig such bed of coal

erantee ®° ^® '° '^"^^ "P ^^^ render useless the said iron-stone as long as he

from de- might think fit, and what provisions and stipulations would be proper

the iron- and necessary for the purposes aforesaid, namely, 1st. What provisos

*'°"^' '"'^° and stipulations are necessary and proper to prevent the lessee or

iron-stone grantee SO working such upper bed of coal as to destroy or greatly

ren"ered"^ damage the said iron-stone ; and 2dly. What provisos and stipula-

useiess to tions are proper and necessary to prevent the said iron-stone from
the grantor '

' "^

at the will being locked up and rendered useless to the grantor at the will of the

tee a^nd^^Srantee in fee, and whether or no did you ever hear of a grant or

what in- lease of any upper bed or stratum of coal so united and intermixed

have come or contiguous as aforesaid, with provisos or stipulations proper for

witness's^
the above purposes, and by whom and to whom was any such grant

knowledge, or lease made ? Set forth, &c.

To prove Had or not the said defendant at any time or times and when in

en to the particular, and how or in what manner and upon what occasion or
defendant occasions any and what notice or information given to him by or on
oftheplam- •' o j

tiff's claim behalf of the said complainant or any other person or persons and

and"wheth' whom by name, or otherwise and how, that the said complainant had
er the same qj. claimed to have some and what right, title, or interest in or to the
was before

. . , ,. „ , . . ,.,.,.«
orafter the premises m the pleadmgs or this cause mentioned .'' And if yea,
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Was such notice or information so given to the said defendant before CH. Xlir.

or after and how long before or after he the said defendant had any defendant

and what lien, charge, or security upon the said premises, or how charge

otherwise? Declare, &c. thereon.

Did you at any time, and when, and by whose authority, make any To prove

and what offer to the said complainant relative to the subject-matter ^^jf^o the
of this cause, or any and what part thereof? And if yea, On whose plaintiff.

behalf? Set forth all you know touching or concerning the matters

inquired after by this interrogatory fully and at large.

Are you or not, acquainted with the several manors and other To prove

freehold hereditaments situate in the counties of in the plead-
^^^l

^'g*^

ings in this cause mentioned, or any, and which of them ? Were you employed

or not employed as the surveyor and agent for and on behalf of any, on the par-

and which of the said several parties in the preceding interrogatory tit'o" of es-

inquired after in the partition of the said several manors and other knowledge

hereditaments in the pleadings of this cause stated ? If yea, When or ments and

at what time, and by which of the said several parties were you so '!:? '? ^ P*"^"

/
* •'^ ticular

employed ? And did you or not act as such surveyor or agent in the farm in

business of such partition, and are you or not acquainted with the ^e„t it was

several allotments made to the said parties respectively, or any, and comprised;

/ ^ •" •'. that a piece
which 01 them, and to whom ? And do you or not know a certain of land was

farm called W. farm, in the pleadings of this cause mentioned? If
formiUJ''

yea, Where or in what parish or parishes is the same situate, and did part of the
f3 rm 3 n fl

or not the said farm called W. farm form part of any and which of y^s allotted

the said allotments made in the partition of the aforesaid manors and 'I'erewith,
^ and to

other hereditaments, and to whom was the same allotted ? And do whom.

you or not know a certain piece or parcel of land situate in White

Meadow, containing eleven acres or thereabouts, in the pleadings in

this cause particularly mentioned ? Was or not such piece or parcel

of land ever, and when, and by whom shewn to you as forming part

of any, and what farm comprised in the aforesaid partition between

the said several parties, and was or not the said piece or parcel of

land situate in White Meadow included in the allotment of the said

farm called W. farm, or in any and what allotment on the par-

tition of the aforesaid manors and other hereditaments, and to whom

was the same allotted as you know, or for any, and what reason be-

lieve ? Declare, &c.

Were or not the several allotments of the said manors and other J" P™^®
whether the

hereditaments made to the said parties respectively in the first inter- allotments
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^^- ^^^'- rogatory named in the partition thereof of equal value, or what was

made upon the diflPerence in value between the said allotments respectively as you

tion'crfcer- ^^'^'^i o^" ^° ^°^ ^"J) ^""^ ^^^^ reason believe ? And did or not the

tain estates allotment made to the said complainants comprise or contain a cer-

equal val- '^^^ piece or parcel of land forming part of a certain meadow called

ne
;
and White Meadow, in the pleadings of this cause particularly mentioned

tllflt tuG 8,1-

lotment as for owelty or equality of partition, or why or for what reason was

,

plaintiffs
^^^ ^^^^ piece of land forming part of the said meadow called White

comprised Meadow comprised or included in the allotment made to the said
a particular ,. .C», , .,. ^,,^.
piece of complamants .'' And was or not the said piece of land forming part

of"a farm
'' °*^ ^^^ ®'*''^ meadow called "White Meadow allotted unto the said com-

[which plainants subject to tithes as part of and together with the said free-

land had bold farm called W. farm ? And in particular, was or not the allot-

been shewn ment made to the said complainants of equal value with the several
irO til6 siir~

veyor by other allotments made of the said manors and other hereditaments as

being part 7°^^ know, or do for any, and what reason believe ? Declare, &c.

of the

farm
;]

also to

prove
whether

men't"made Interrogatories relating to Partnership Matters.

to the

was'of Interrogatories to be administered, &c., wherein S. W. is com-

with'the'""
plainant, and T. F., H. J. F., R. F., S. G. F., M. F., and S. F., are

other allot- defendants, on the part and behalf of the said complainant.
ments.

1st. ( General interrogatory as to knowledge ofparties.)
To prove 2d. Whether or no did you ever, and when, first live and in what

how long . . .

witness situation, and at what age with J. F. and R. J. F., both late of, &c.,

^n'the'ser-
^^^ "°"' deceased, in the pleadings of this cause respectively named,

vice of car- and for how long did you continue with them, and when did you
tnin dc-

o •< ./

ceased per- quit them ; and did you ever, and when, return to them, and for how

'°h'' h"1 ft ^°"S
'^''^ 7°"^ afterwards remain with them, and in what situation ?

them, and Whether or no did the said J. F. ever and when and where and how

afterwards often declare to you or in your hearing that the said R. J. F. was his

returned
j partner in any, and what trades or business, or make any declara-

any decla- tions to such and what effect ? Whether or no did you ever, and

whkh\e '^hen, and how often by the directions of the said J. F., make out

may have bills to customers of the said trades or businesses, or any of them in

by J. F. the name of " J. F. and company," and who was intended by the word
ttiat R. J. II company " as you know, or collected, and l)ow, from the said J.

partner. F. ? And how many keys were there to the till of the shop in which

nes8*made ' the said businesses were carried on, and by whom were such keys

out the bills respectively kept, and who had access thereto, and what, and whose
to custom- ^ •ii,.oTTT,
era, how expenses were paid therefrom : What name or names was or were
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painted over the shop door in which the said business was carried on, CH. XIII.

or painted or engraved on the passage door of the house in which the many keys

said J. F. and R. J. F. lived, and by whom or by whose direction *ere were
•' •' to the till,

was or were such names or name pamted or engraved, and who was what

or were intended thereby as you know, or for any, and what reason
pa^tecT®"^*

believe ? "Who appeared to act as masters or partners in the said "ver the

trades or businesses, and who had access to all the books of the said anThou°e

trade and made entries therein and gave receipts for moneys received
appearea°to

and in what names ? Whether or no did the said R. J. F. ever, and act as

when, and how often in the presence or hearing of the said J. F. partners,

speak to himself as a partner in the said trades or businesses with the ?:"'J
^'^^

' had access
said J. F., or to such effect ; and did or not the said J. F. upon such to the

occasions deny or admit the same, or how otherwise ? What part g^°„ ^^

did the said complainant take in the management of the family or of P''"!^'^ *^*

the said trades or businesses, as you know or believe ? Set forth the spoke of

particulars, &c. J]™'|'^f
^'

3d. What is your trade or business, and where do you live ? partner in

Whether or no did you ever, and when, and for how long, deal in any of J. F. and

and what goods with J. F. and R. J. F., late of, &c., but now de-
yhether ha

^
^ ^

J » ) denied or

ceased, and in the pleadings of this cause named, or either, and which admitted

of them ? In what name or names were your invoices or bills of and what

parcels for such goods made out during the life of the said R. J. F. Pj";' 'tjS

and after his death ? Whether or no were or was any bills or bill of had in the

parcels ever returned to you by the said J. F. which had been made meSt ofthe

out in his name alone, and with any and what instructions as to mak- business.

1 • T/v> 1 1 ^TTl 1 ^^ exam-
ing out the same m a dmerent and what manner.-^ Whether or no ine trades-

were you ever, and when, informed by, or did you in any manner, and Sit'itVith

how, collect from the said J. F. that he had any, and what partner in the deceased

his said business ; and whether or no did you know from the course of names in

any dealing with the said J. F. and R. J. F. that they were partners which the

,

J r invoices

together in the said business ? Declare, &c. were made

4th. Whether or no are you a partner in any,- and what banking- (^ y^gj^

house or house of business ? Whether or no did J. F., late of, &c., knowledge
.or informa-

but now deceased, at any time when he was m and when m tion that K.

particular, open any cash account with you, and in what name or
p^rtn^''^

*

names ; and whether or no did he upon that, or any other, and what with J. F.

1 1 • 1 1 • 11 To exam-
occasion or occasions, make any, and what declaration or declara- i„eabanker

tions to you or to any person, and whom in your hearing respecting
J'^

^^°™

his brother R. J. F. in the pleadings in this cause also named being banked, as

in partnership with him in any and what trades or businesses ? Set tjons made

forth, &c. ^^^%^
5th. Whether or no were you at any time, and for how long, em- J. F. being

ployed in any and what situation in the late firm or banking-house of g" jP'^^ft^''

B. and company? Whether or no had J. F. and R. J. F. late of him.
jj. a,uu ^ f J To examine
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CH. Xlir. but now both deceased, and in the pleadings in this cause

thebank- named, or either, and which of them, any cash account with the said

*''' g'^*'° banking-house during such your situation therein, and what was the

whether J. name or style of such account ; and did the said J. F. and R. J. F., or

J.F. both either, and which of them, draw in their own names upon such ac-

kept a cash count, and were such drafts honored, and were such accounts with such
account, - .

and in what drafts credited therein afterwards admitted by them, or either, and

Xtto""^ which of them? Declare, &c.

their drafts were honored, and the accounts with such drafts credited therein admitted by them.

To prove 6th. What is the right of voting for members of parliament at

J ^p'^voted
' Whether or no did R. J. F., late of, &c., ever, and when

for a mem- vote for any member or members of parliament for the said borough,
lipi* of riHT*

liament ^"^ in what right and character ; and whether or no did the said R.
and wheth- j_ p_ ever, and when, serve any, and what, parochial offices in the
cr lie scrVGCx

any paro- said borough ? Set forth, &c.

?n'the°bjrr-
"^^h. Whether or no did J. F. in the pleadings of this cause named,

ougli- upon the occasion of any, and what election for a member or members
To prove of parliament for the borough of , make any, and what decla-

Y. at the ration, and when, respecting his brother R. J. F. in the pleadings of

deT' *'^^'^ cause named, being a partner with him? Declare, &c.

deolara- 8th. Whether or no were you acquainted with J. F. and R. J. F.

respecting '^'8 of) &c., but now deceased, the testators in the pleadings of this

being a cause respectively named, or either, and which of them, and how

with him. long before their respective deaths ? Whether or no had you at any

To prove time, and when, any conversation or conversations with the said J.

tkins'^with ^- respecting the said complainant, or respecting any provision which

J. F. re- Ijc bad made or intended to make for the said complainant, or which

the provis- had been made for the said complainant by the said R. J. F. ? If

tended to J^^' ^^^ forth all the particulars of such conversations, and when and

be made for upon what occasions the same passed according to the best of your

by him or knowledge, remembrance, information, and belief, and the truth de-

by K. J. F.
pi^j.g_

conversa-^* 9 th. Whether or no were you at any time, and when and where

tion be- present when any conversation passed between R. J. F. and J. F.,

F. and J. F. both late of, &c., but now deceased, respecting any provision made for

th?^ro'vif-
*^® complainant S. W., by the will of R. J. F. ? If yea, set forth

ion made what was said both by the said R. J. F. and the said J. F. upon that

plaintiff by occasion ; And whether or no did the said R. J. F. then or at any other

the will of time, and when, deliver to the said J. F. his will, or any paper which

and wlieth- he described as his will. Set forth, &c.

dehvered" 10th. Whether or no did J. F. and R. J. F., in the pleadings of

his will to this cause respectively named, or either, and which of them, at any

time, and when, purchase any, and what sum in any, and what stock,
Toprovea '.

,

'^ ./' , ., , .

purchase and in whose names as a gift tor the said complainant as you know,
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or for any, and what reason believe ; and whether or no was the same CH. XIII.

at any time, and when, and upon what occasion and by whose advice
^f ^^^^^ ^

after the death of the said R. J. F., transferred into the name of the J- F- and

said complainant as you know, or for any, and what reason believe ? a gift for

Whether or no did the said J. F. ever, and when, and upon what oc- ^^^ P'^^°"

casion, make any, and what declaration respecting his brother R. J. F. that the

being a partner with him, and respecting the share and interest which tiie death of

he had in the joint trade and property ? Set forth, &c. ^- "';^-
" r r J >

-(yas trans-
ferred into the plaintiff's name ; also to prove declarations by J. F. respecting R. J. F. being a
partner with him, and his share in the business.

11th. Whether or no were you present in the room with the said To prove a

J. F. about two days before his death, when the said J. F. made any ,j,ade by J.

declaration to the defendant H. J. F. and S. F. respecting the said F- two days

. before his
complauiant r If yea, set forth the particulars of such declaration, death, re-

and what was said thereupon by the said H. J. F. or S. F. De-
p^ain'tiff.'^®

Glare, &c. To prove
TvHptllfil*

12th. Whether or no did you, on the part of the defendant H. J. the witness

F. ever, and when, attend any meeting of the said several defendants
tJ^ded'anv

or any, and which of them, for the purpose of settling the share of the naeeting of

said H. J. F. in the said J. F.'s estate ? If yea. Was the value of the ants for the

said J. F.'s estate then stated to be or admitted by the said defendants, P"JP°^®,?^
•' settling the

or any, and which of them, to be of any and what amount in the share of H.

whole? Declare, &c. What the

13th. (^Interrogatory to prove exhibits in the handwriting of J. F.) value there-

Lastly. (^The concluding general interrogatory; vide ante, p. 258.) mitted to

be.

Look at the deed or writing now produced or shewn to you at this. To prove a

the time of your examination, marked with the letter (A), purporting ghiVdeed

to be articles of copartnership between the said W. G. and the said as an ex-

A. E. Whether or no was the same at or about any, and what time

or times, signed, sealed, or delivered by any, and what persons or

person in your presence ? Are you or not a subscribing witness to the

signing, sealing, and delivering thereof, by the said W. G. and the said

A. E., or either and which of them ? Of whose handwriting is your

name now appearing to be subscribed or indorsed as witness thereto ?

Declare, &c.

Were you or not ever and when and for how long between to prove

the day of and the day of employed
booksonhe

at in the county of in the conduct or management of dealings in

any and what trade or trades carried on during such time or any and pe^rson em-

what part of such time in the name of the said W. G. or any other ployed in

o A 1 • !•
™® man-

and what person or persons as his partner or partners ? And if yea, agement of
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CH. XIII. d;^ yo„ Qf jjot during such or any and what part of such time keep

the busi- any and what book or books for the purpose of making entries of any

how' the ^^^ what kind respecting the dealings and transactions of such trade

bills were or trades or either of them ? Look upon the books produced and
made out,

i . i r.

and also the shewn to you at this the time of your examination marked respec-
receipts

; tjygjy ^yj^ij tjjg letters ; Were or not the several entries therein

or in some and which of them or some and tvhich of such entries

made by you ? And if yea, When and upon what occasion and for

what purpose did you make such entries respectively, and what do

the same respectively purport to be ? And did you or not during

such time or any part of such time and when, make out or deliver

any bill or bills to any person or persons and to whom, for goods sold

during such time and when, from such trade or trades or some and

which of them ? And if yea, To whom was or were such person or

persons charged to be indebted by the title of the said bill or bills

;

and did you or not during such time and when receive from any per-

son or persons and whom any and what sum or sums of money for

goods sold from the said trade or trades or some and which of them

during such time ? And if yea, For whom and for whose use did

you by writing or otherwise and how acknowledge the same to be

also to received ; and was there or not during such time or some and what

names were P^rt of such time some written or painted inscription in or on the

written external part of the shop or warehouse in which the said trade or
over the

.

shop. trades or some and which of them were carried on, denoting the

name or names of the person or persons by whom or upon whose

account the same were carried on ? And if yea, set forth what in

particular was such writing or inscription in the very words thereof.

Declare, &o.

To prove as Look at the paper-writing now produced, &c. purporting to be a

a paper proposal for or heads of articles of copartnership between ;

containing Whether or no do you know or are you acquainted with the charac-

ticles of ter or manner of handwriting in which the same or any and what

ship ^
°^'^"

parts or part thereof are or is written ? If yea, set forth of whose
also to handwriting the same and every or any and what parts or part there-

the same of is or are, and have you or not seen such persons or person write ?

CTcd to a
' Wihether or no was the said paper-writing at any time and when and

solicitor to by whose direction sent or delivered to any person or persons and

lar articles whom in order that regular articles of copartnership might be drawn
of copart- pursuant thereto, or otherwise ? Whether or no did you for any

drawn, that time and when, and for how long and where, carry on any and

was carried '^^^^ trade or trades in copartnership with the said T. E. upon the

on agree- terms stipulated and expressed in the said paper-writing, or upon
ably to the ^

'^

,

, ^. . „ ^ , , . ,

stij)ulations any and what terms and conditions .'' Look upon the printed news-
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papers now produced, &c. entitled respectively , and upon CH. Xin.

the advertisement in each of the said newspapers marked ; contained

When and for what purpose and by whose direction were the said
and^aho to

several advertisements or some and which of them inserted in the prove by-

said several newspapers, and were the same or any and which of them rection cer-

inserted with your knowledge or approbation ? Declare, &c. *P" adyer-
ti 156IH6X1 lis

were inserted in newspapers.

In what manner and at what periods were the balance sheets of To prove
bv tll6 GX~

the said accounts made up ? Were or not such balance sheets from amination

time to time delivered to the said T. B. ? If yea. For what reason
"^^henae"*'

and for what purpose were such balance sheets made up and deliv- balance

ered to the said T. B. ? Did you or did you not at any time and the copart-

when during the continuance of the said partnership between the nership ao-
° r r counts

said G. P. and T. B. and yourself, consider the said T. B. entitled to were made

any and what share and proportion of the profits of the said brokage ^h'ether

business ? And if the said T. B. had demanded any share or pro- the same
were de-

portion of such profits in the years when such business was profitable, iivered to

should you or should you not have complied with such demand, &c. ^-^hv-^aiso

Set forth, &c. to prove
wiiether

witness considered T. B. entitled to any share of the profits of the brokage business, and whether
if he had demanded a share thereof the witness would have complied therewith.

Do YOU and by any and what means know whether the said A. B. ,

To prove

. „ /. , • 1 t''® amount
advanced any and what sum or sums of money as and for his share of capital

of the capital of the said trade in the pleadings of this cause men-
^y a part-

tioned ? And if yea, set forth the several sums of money which he uer.

advanced for such purpose ; And have you or not examined the said

copartnership books? And if yea, What sum or sums of money does

the said A. B. by the said books appear to have brought into the said

trade ? Declare, &c.

Do you or not know the nature and extent of the trade in the To prove a

pleadings of this cause mentioned ? If yea, What was the extent of P^.'''°|^''".

the said trade at the time of the commencement of the said partner- ness being

ship between the said , and was or not the said trade after-
'°°'^*se

wards increased and by whom and to what extent and by what

means ? Declare, &c.

Whether or no had the said defendants R. and S. or either and xo prove

which of them any acquaintance or connection with R. C. who was
J^^^J'^S'^ ,

some time since your partner, before he became your partner ; And auts were
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CH. xni. whether or no did your dealings and transactions with the said de-

acquainted fendants R. and S. depend upon the continuation of your partnership

nected-vrith
^^'^ '^® ^^'"^ ^' ^' °'" "P'*" ^^^ personal confidence which the said

E. C. the defendants R. and S. reposed in you ? Declare, &c.
witness's

late partners, and whether witness's dealings with the defendants depended on the continuance of
the partnersliip or upon the confidence reposed in the witness.

.,'^° P™^^ Whether or no did you in the month of command the

ness com- packet boat in his Majesty's service called the , bound from

pacliet ^' *° -'-'• ! ^^^ whether or no did you at any time in or about the said

boat; that month of make a voyage in the said packet from F. to L.

tiff was a and on what day did you sail from F. and on what day did you

onTpar-"^
ai'ri'^e at L. ? whether or no did the said complainant, the Honorable

ticular Mr. M. sail with you as a passenger in the said packet on the said

and'what passage ? And if yea, What name did the said complainant assume,

aS"^ ^d
^""^ under what name did he pass upon the said voyage ? Set forth,

&c.

To prove Whether or no did you in the month of , see the complain-

ulars of a ant, the Honorable Mr. M. at L. ? If yea. When and where and upon

tStTbe-''"
what occasion did you first see him, and did any conversation then

tween the pass between you and the said complainant respecting the defendant

and wit- S. ? If yea, set forth the particulars of conversation, and what was
ness re- g^;j thereon by the said complainant and by you respectively, accord-

the defend- ing to the best of your knowledge, remembrance, and belief,
ant.

To prove Whether or no did you on the day of , see the com-

nlars of plainant, the Honorable J. M. at L. ? If yea, When and where and
subsequent ypon what occasion did you first see him, and what passed there-
conversa- '^ j ' l

tions, and upon, and when and how soon afterwards did you next see him, and

rations ^^^ t^® s^'*^ complainant enter into any conversation with you, or

made by make to you any declarations respecting the defendant S. ? If yea,

tiff respect- set forth the particulars of such conversation or declarations accord-

fendant.
^"

^^S '° ^^^ ^^^^ °^ your knowledge, remembrance, and belief, and the

truth declare.

To prove Look upon the letters or paper-writings now produced, &c. marked,

exhibits. &c. Of whose handwriting are the said several letters or paper-

writings and every of them, or the superscriptions thereof and the

signatures thereto, as you know or believe ? And did you ever see

the person or persons write, whom you believe to have written, super-

scribed, or signed the same respectively, or by what means are you

acquainted with the manner or character of the handwriting of such

person or persons ? Set forth, &c.
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Do you or not know whether the said J. N. the intestate deceased CH. xni.

was ever married, and when, and to whom, and whether he left any Tp prove

and what legitimate children living at his death, or any legitimate *!'^,P'*^^:

grandchildren or grandchild, or any wife, or any father or mother, gree, and

brother or sister, brothers or sisters, or brother's or sister's children, tions'ofa

uncles or aunts, or uncle's or aunt's children respectively living afleoeased

the time of his death ? And if any, set forth whom by name par- specting his

ticularly. And do you or not know whether the said complainants ^^^^^_
""^

A. B. and C. D. or either and which of them were or was in any

manner and how related to the said intestate J. N. deceased ? And
if yea, set forth their or her or his degree of kindred, and how you

make out the same ; and if you at any time heard the said intestate

J. N. make any and what declarations touching or concerning any

persons in particular and whom by name, being his nearest relations

of the whole or of the half blood ; Set forth all you know and have

heard and believe concerning the matters inquired after by this inter-

rogatory, according to the best of your knowledge, remembrance, and

belief, with the reasons and circumstances to induce your belief fully

and at large.

Whether or no were or was the said W. C. and S. his wife, or To prove

either and which of them at any time and for how long in possession persons oo-

or in the receipt of the rents and profits of any messuages, farms, or ^"P'f."^
''^'^"

lands in the parish of , commonly called , and by whom until their

are such messuages, farms, and lands, now respectively occupied ? ^p^^ {[,5;^

And whether or no did the said S. C. continue in such possession or death their

.
son entered

receipt until death, or how otherwise ? And whether or no did J. C. and contin-

the son of the said W. and S. C. at any time and when enter into the "f^";;'" f°^'

possession, or into the receipt of the rents and profits of the said til his

messuages, farms, or lands, and whether or no did he continue in that upon

such possession or receipt until his death, or how otherwise ? And '"^ ^^^^

whether or no did T. C. in the last interrogatory named, at any time person en-

and when enter into the possession or into the receipt of the rents possession.

and profits of the said messuages, farms, or lands ? And whether or

no did he continue in such possession or receipt, or how otherwise ?

Declare, &c.

Whether or no was J. C. late of, &c. commonly called To prove

yeoman, at any time and when in possession or in the receipt of the ^^ waslu

rents and profits of the freehold and copyhold messuages, lands, and possession,.,-,,, , of lands,

tenements which were subject to a mortgage which iorraerly belonged &c. until

to the late A. M. clerk, and afterwards to the defendant M. M. and
^hlt''hfdied

now to the defendant T. F., and whether or no did he continue in intestate

such possession or receipt until his death, and when did he die ? out issue

;
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CH. XIII. Whether or no was the said J. C. ever and when married and to

Also to
whom, and had he and did he leave any child or children, and whether

prove that or no did he die testate or intestate, and who upon his death entered

person had "poii such possession or receipt ? And whether or no was T. C. late

''ftr*f'°d
°^' ^'^' ^fo'"®^^^'^' ^^ ^"y ''^^ and when in the possession or in the

&c. and receipt of the rents and profits of the said freehold and copyhold

left^ny^
^ messuages, lands, and tenements, and whether or no did he continue

family; in such possession or receipt until his death, or how otherwise, and

Also to when did he die, and was he ever and when married and to whom,
prove that ^nd had he and did he leave any child or children, and did he die

ment of testate or intestate ? And whether or no was any and what allot-

land'was
ment made to the said T. C. in respect of the said freehold and copy-

made to hold lands, or any and what part thereof under any act of parliament

speot of the passed for embanking the common salt-marsh in the township of W.
same lands, aforesaid, and for inclosing the same ? Set forth, &c.

that'a tre°as-
Whether or no did the said F. G. as you for any and what reason

ury mes- know Or believe receive any moneys from the Treasury or elsewhere,
senger re- , , , ^ , . t » t. t i i

ceived and where on the account ot the said A. B., and have you ever and

rT^'ther'^
in what years and how often seen the said F. G. pay any and what

messenger, sums of money to the said A. B. in respect of the moneys so received

over the by him, and whether or no was it the practice of the said F. G.
moneys so ^{ such times to take receipts or memorandums for the moneys so
received, ^

.
•'

.

and wheth- paid to the said A. B. or how otherwise, and whether or no was it as

to the^abit y°" '""^ ^^J ^""^ what reason know or believe the general habit of the

of taking said F. G. to be regular in his accounts and to take receipts or make
receipts for

. , , , . , i . V, „ ,

the same, memorandums ot moneys paid by him or how otherwise ! Declare,

&c.

To prove Whether or no did the said G. G. in the course of the dealings and
remittances

. .

°

of drafts transactions between him and the said T. D. frequently and how often

an agent^for ^°^ ^"7 ^"*^ ^°'^ ^°"S *'™e receive from the said T. D. drafts or bills

the purpose of exchange for money, and to what amount yearly for the purpose
of receiving .,/-!/-( .. iii,
the money of the said G. G. receiving the money payable thereby or for what

en^ thaT"
olher purpose ; and whether or not also for the purpose of the said

It appeared G. G.'s paying all or part of the money so received to any other per-

to the per- son or persons on account of the said T. D. ? Did it or not appear
son em- ^Q ygy Qj, drawing out the accounts between the said G. G. and T. D.
ployed to •' °

make out that it was reasonable that any and what sum of money should be

count"" be- allowed by the said T. D. and on what ground unto the said G. G. or

tween the jjjg representatives or estate as or by way of commission for receiving

an allow- the money on or by virtue of such bills or drafts ? Was or were or
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not any and what sum or sums of money charged in the accounts CH. XIII.

drawn out by you as aforesaid for such commission and whether or
not for postage of letters ? Had you or not ever and when any dis- be madefo?
course or conversation with the said T. D. with regard to his making <=pmmis-

j ,
^ o sion and

any and what allowance to the estate or representative of the said postage of

G. G. for such commission and postage of letters or on either and Ifprove^'^°
which of such accounts ? If yea, What answer did the said T. D. '"'bat ™8

1 I. 1. 1 1 n , „ said by the
make or how did he express or declare himself relating to such mat- person

ters or things or either and which of them ? Declare, &c. theTewfth
upon a conversation with him relative thereto. [Refer top. 294, ante.']

Hath or have or not any and what sum or sums of money been To prove

paid to or to the use of the said J. A. in the title to these interroga- ^e'been
tories named by any tenant or tenants as the rent or rents of any and paid to the

I . . n ,1 ..,-,. defendant
What part ot the premises in the oth interrogatory mentioned ? Ifby the ten-

yea, set forth for what and by whom by name, and what sum or sums ^"'l,?L*f„

hath or have been so paid. Declare, &c. question.

Interrogatories to be exhibited to witnesses, &c. wherein J. B. is

complainant and E. B. is defendant, on the part and behalf of the

said complainant.

1st. {As to hiowledge of the parties.)

2d. Whether or no did you or any person and who in partnership that wit-

with you at any time and when and by whose order or authority ".^^^
h?^^"^"

cause the premises in the pleadings in this cause mentioned amongst premises

others to be advertised for sale by auction, and whether or no did soid^ th^e

^°

you or any person and who in partnership with you at any time and ^^'^^. ^y

when and where and by whose order or authority put up the said what con-

premises to sale by public auction, and were the same described as witnesThad

lot 1, or as what other lot at the said auction? And whether or no '""^ '^e

. i,--iT^, defendant
did any and what conversation pass between you and the said defend- the vendor

ant previously to the said lot being put up to the price at which the
pji'e'at^

same should be sold, and whether or no did the said defendant bid for which the

the said lot and how much, and to whom was the said lot knocked should be

down and at what price ? And was it so knocked down fairly and ^°y^[.
^ _

_

•' whether
bona fide or how otherwise ? And had the said defendant any time the lot was

or opportunity to make a further bidding ? and did the said defend- down fairly

ant when the same was so knocked down publicly or otherwise and ^"/^ *'™?

how object thereto, or when first did the said defendant object to the whether

said sale? Set forth, &c. Inttten""^'
made any objection thereto.
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CH. XIII. 3(J. Look upon the paper-writing now produced, &c. ; Of whose

To prove handwriting is the said paper-writing and every part thereof and in

hiWUhe" Particular the signatures of " John White & Son " set and subscribed

memoran- thereto ; And whether or no had you autiiority from the said defend-

ceipt signed ant to set and subscribe your name to such memorandum or receipt

by the auo- qj. jq gjgj, j^^y agreement as to the sale of the said premises ? And
what au- is it the usage for persons employed as auctioneers to sign such mem-

ha™ fo^
orandum receipts or agreements on the part of the persons by whom

signing tlie they are employed to sell, and whether or no had you then actually
same, and .. ^ „
the general received from the said complainant the said sum of $ or for

auctfoneers
^^^^t reason did you give a receipt for the said sum as if you had

as to sign- actually received it ? Set forth, &c.
ing receipts < t i • t n o /->/•

on the part 4th. LooK Upon the paper-writing now produced, &c. ; Or whose

dors'^mT'
handwriting is the said agreement, and whether or no was the same

whether signed by any person and whom in your presence ? And is your

received name set and subscribed as a witness tliereto of your, proper hand-
the deposit, writing ? Where was the said agreement written and signed, and

an exhibit was the said defendant then present, and did he make any and what

meu^tl^gned objection thereto, and whether or no were you present when the sale

^y
^^'iff.

of the said lot took place ? And if yea, state what passed there-

whether upon, and whether when the said lot was knocked down to the said

antwas"*^'
complainant any and what objection was made thereto by the said

present defendant. Set forth, &c.

same was Lastly. ( The concluding general interrogatory.)

signed and

thereto''
Opinion. — The question in this cause is, whether any memoran-

and what dum of the sale was signed by any person lawfully authorized by the

the time of defendant, and the only paper that can be stated to have that effect

^^^°-
is the memorandum and receipt of the $ mentioned in the

bill to have been signed by one of the Whites.

The agreement signed by the plaintiff does not bear upon the

difficulty of the case. If the evidence comes up to the representa-

tion of it, I think the plaintiff will succeed ; but the case is not

without doubt.

Interrogatories to be exhibited to witnesses, &c. {see p. 265, ante.)

1st. {As to the knowledge of the parties, see p. 268, ante.)

To prove 2d. Whether or no were you employed on as auctioneer at

by the auc- (.[j'g g^jg pf ^ certain copyhold estate which had belonged to the late
tioneer m ' ' °

how many S. C. late of, &c. innholder ? If yea, In how many lots was the

tate Tfas'" estate sold, and who was the purchaser at such sale of lots •

sold; also ^nd , and at what prices? Look upon the printed paper now

an exhibit a produced, &c. marked with the letter (M) ; Whether or no is the
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same one of the copies of the particular and condition of the said sale, CH. XIII.

and were the said lots and
,
purchased subject to such copy of the

particular and condition ? And if yea, What was the amount of half ^f s'^[g"t'he

the auction duty on the said lots and , and what was *™""'|'' °^

the appraised \'alue of the fixtures which were to be taken by the pur- auction

chaser of lot
, and at what sum was the timber on lot

the v'ata^of

valued ? Set forth, &c. fixtures

„ _^ . . -, , ^ and timber,
od. VV hether or no were you at any time or times and when after to prove

present at any conversation or conversations between the said ^°"^'^r^S

complainant and the said defendant as to whom the said complainant tween the

was to consider as the purchaser of lots and part of and"defend-

the estate of the late S. C, being the premises in the pleadings in this ^n' ^^ *°

cause mentioned? If yea, Set forth all and every the particulars of plaintiff

such conversation or conversations, and what was said therein both by gj^g^ j,g t^e

the said complainant and the said defendant respectively, and when purchaser

,• 1 • , ,,.-,, of partic-
and where, and in whose presence and hearmg, and upon what occa- ular lots.

sion or occasions all and every such conversation or conversations took
|jej]yeJ'y°J/

place. Set forth, &c. possession

4th. Whether or no were you present when the said complainant to a Mr. K.

delivered to Mr. K. the possession of the premises in the pleadings in ^"^ ""^^^

this cause mentioned ? If yea. Set forth the particulars of what passed thereat.

upon that occasion, and what was said thereupon by the said com- application

plainant to the said Mr. .K. Set forth, &c. T*/®]*^.^ defendant
5th. Whether or no were you at any time present when the said to the plain-

defendant made any application or request to the said complainant to ^^ °^
j™®

give him time to pay the purchase-money of the premises in the plead- purchase-
i* i. •-

Tnonfiv ELTtd

ings mentioned ? If yea. Set forth the particulars of such application whether

and request, and when the same was made, and whether or no after
'^^s^after

the said Mr. K. was in possession of the said premises. Set forth, &c. possession

6th. Whether or no did you ever and when hear the said Mr. K. grgj ^
make any and what declaration and to whom as to his bavins; or not ^'j, ^

J
^ _

°
^

lo prove

employed the said defendant to purchase for him of the said complain- declaration

ant the premises in the pleadings in this cause mentioned? SetaJto^ig'

forth, &C. having em-

/ 7 > 7 . c^^a \
ployed the

Lastly. {^The concluding general interrogatory, see p. 268, ante.) defendant
to purchase
the prem-
ises for him.

In Chancery.

Interrogatories to be administered to witnesses, &c. (see p. 265, ante)

wherein J. D. is complainant, and I. D. and T. R. C. are defendants

on the part and behalf of the said complainant.-

1st. {As to knowledge of the parties, see p. 268, ante.)

22
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CH. XIII. 2d. {To prove as an exhibit the agreement signed hy the defendant

I. D. with the plaintiff; see the last interrogatory inserted in p. 294,

ante.)

To prove as 3d. Look upon the letter or paper-writing now produced and shewn

lettCT writ-* ^° 1°^ ^^ ^^^^ ^^^ '''™® '^^ y""" examination marked with the letter

ten by one (B), and the superscription or direction thereof : "Whether or no are
of the de- ^ '^

, ,
^

, ^ .,.,,,
fendants. you by any and what means acquainted with the character and man-

ner of the handwriting of the said defendant I. D., and whether or no

is the body of the said letter or paper-writing and the name I. D. ap-

pearing to be set and subscribed thereto, and the superscription or

direction of the said letter or either and which of them of the proper

handwriting of the said defendant I. D. as you know or believe ? De-

clare, &c.

4th.
( To prove the particulars of a conversation between the plain-

tiff and one of the defendants, and an offer made by the plai'p.tiff to

pay part of the co-asideration-money ; see the Sd interrogatory inserted

in p. 280, ante.)

To prove 5th. Whether or no did you at any time and when treat with or

by the ex-
gf,fg]. JjjJq ^jjy agreement with the said defendant I. D. for the sale by

of the so- him of the pubHc-house at E. in the pleadings of this cause

ployed in
" mentioned, to the defendant T. R. C. ? If yea. When and by whom

negotiating vvere you employed to enter into such treaty and agreement, and

between when and from whom respectively did you receive all and every your

ante by "
" instructions or directions as to such treaty or agreement ? And in

whom they particular did you ever and when receive any instructions or direc-

ployed, that tions respecting such agreement from D. W. and W. H. the partners

cei've"di-
°^' *^^ ^^^^ defendant T. R. C. or either and which of them ? And

reotions whether or no pending such treaty, or after the said agreement was

partners of concluded, and before the purchase-money was paid by the said de-

*t t'^r^'p"
fendant T. E. C. pursuant to such agreement, did you know or believe

and that or had you any intimation that the agreement in the pleadings in this

treaty or
'° Cause set forth, or any agreement had been entered into between the

before the g^id complainant and the said defendant I, D. as to the sale of the
purchase-
money was said public-house called the by the said I. D. to the said

reoeived^^n
complainant ; and when and from whom and upon what grounds did

intimation you know or believe the same, or when and from whom did you re-
that the . ,.. n i , ^ , -,,,,.
plaintiff ceive such intimation .'' And did you at any time and when before

h"*!^ f ed
''^^ ^^'*^ agreement was concluded, or before the said purchase-money

into an was paid by the said defendant T. E. C, inform the said defendant of

and wheth- such your knowledge or belief, or of such intimation, and if not, why?
er they in- get forth, &C.
formed T.

'

K. C. of it. 6th. Whether or no did you ever, and when, treat or agree with

To prove the defendant I. D. for the sale by him of the public-house at
bv tll6 CX—
amination E., in the pleadings of this cause mentioned, to the defendant T. E. C,
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or employ any person or persons, and whom, in any such treaty or CH. XIII.

agreement, or did you ever, and when, and to whom give any, and 7

what instructions or directions as to such treaty or agreement ? And ners of the

whether or no did you so treat or agree with the said defendant I. D. T/Sl'^a

'

or so employ such person or persons, in such treaty or agreement, or whether

give such instructions or directions as to such treaty or agreement by teredintoor

the previous authority of the said T. .R. C, or with his privity or ®^P|.°y^^.

approbation ; or did he after you had so treated or agreed, or so em- sons and

ployed such person or persons, or given such directions or instruc- enter into a

tions, know and approve of the same, or how otherwise ? And ^Ju^^/f'"^^

whether or no pending the treaty with the said defendant I. D. for ant I. D. for

the sale of the said public-house to the said defendant T. R. C. or premises •

after the agreement for such sale was concluded, and before the pur- whether

chase-money was paid by the said T. R. C. pursuant to such agree- the previ-

ment, &c. {(he same as the concluding part of the former interrogatory.) ]°y^of\.E"

Set forth, &c. C. or

_ , 1 , . . 1 . whether ho
7tn. Whether or no did you on any day, and when in particular m afterwards

or about the month of dine in company with the said com- o"nyIj If ft'

plainant at the public-house at B. ? And whether or no did the said To prove

complainant then say to you, or to any other person, and whom, in dinner the

your presence or hearing, that he had made any agreement for the P's^mt'ff i°-
J ^ o JO formed one
purchase of the public-house called the , at E. in which he of the part-

lived, or to any such and what effect ? And whether or no was the \ q tjjgj

agreement between the defendants I. D. and T. R. C. as to the sale of he had
agreed for

the said house then concluded, or had the said T. R. C. then paid his the pur-

purchase-money for the said house to the said I. D. as you know or
p,.emiggg

*

believe ? And whether or no did you mention or give any intimation and wheth-

to the said T. R. C. of what the said complainant had then said before agreement

the said agreement was concluded between the said defendants I. D. between the
=

_
_ defendants

and T. R. C, or before the said purchase-money was paid by the said was then

T. R. C, and if not, why ? Set forth, &c. or the pur-

8th. Whether or no did you ever, and when, and how often, and ohase-mon-
•' ' ey paid,

at what particular times in or about the month of , and whether and wheth-

alone or in company with any other person, and whom, call at the j„formed

house of the said complainant and ask to look at the agreement which T. R. C. of
what he

he had entered into for the purchase of his house, or to any such and had heard.

what effect ? Or have you had any other and what conversation with ^J^°iJ'^^2^

the said complainant respecting any such agreement? And whether amination

T, , 1 ,. • ^
of one of

or no did you or any other person, and who in your presence at any the part-

and which of such times see the said agreement ? And whether or
B^'^Q°ti^t

no did you or any other person, and who, in your presence, at any, he fre-

and which of such times, desire to take the said agreement away, and called at

allege any, and what reason for so doing, or actually take the said '!lS P'?^"""

agreement away, and allege any, and what reason for so doing ? And to look at
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CH. XIII. for ]iow long did you or such other person keep such agreement, and

his agree- for what reason ? And when did you or such other person return the

he"took'the
^^^^ t° ^^^ ^^^^ complainant ? And whether or no did you or such

same away other person when the said agreement was so returned to the said

long he complainant, make any and what declaration as to the value that the

^^T 'h
^^^^ agreement would be of to the said complainant if he knew how

passed to use the same, or to any such, or any other, and what effect ? And

returned vvhether or no when you first called at the house of the said com-
the same

; plainant as aforesaid, and had any conversation with the said complain-

prove ant respecting any such agreement as aforesaid, or when you or such

when^he Other person took away such agreement as aforesaid, had the treaty

first had for the purchase of the said public-house called the by the

sation with said defendant T.. R. C. been entered into with the said defendant
the plaintiff

j_ j)_ p Qj, jp gutered into, had the same been concluded, or if con-
respecting '

. _
'

,

his agree- eluded, had the purchase-money for the said house been paid by the

took the said T. R. C. as you know or believe ? Set forth the particulars at

same away, large according to the best of your knowledge, remembrance, and be-

ment be- lief, and the truth declare.

defendants Lastly. {The concluding generalinterrogatory ; see p. 2^%, ante.)

had been
entered into

or con-
eluded, or

the pur-
ohase-mon- Interrogatories to be exhibited, &c. (see p. 268, ante.)
ey paid.

As to 1st. {As to knowledge of the parties ; vide p. 268, ante.)

knowfedee ^'^' ^^^ y°'^ know N. L. in the pleadings named, the said complain-

of N. L. ant's late grandfather, deceased, in his lifetime and for how long be-

fore his death, and when, or about what time did he die ? Declare,

&c.

As to 3d. Whether or no do you know, and have you or not at any, and

knowiedge h"^ lo^g t'™^ known or been acquainted with a messuage or tene-

of the ment and premises situate, &c., now called or known by the name of,
pr6inisGS Jn

question. &c., and heretofore or formerly called or known by the name of, &c.,

and late, or heretofore, the estate of the said N. L. ? Declare, &c.

To prove 4th. Whether or no did the said N. L. ever, and when, in his life-

sold the
' time, sell or dispose of the messuage or tenement and premises in the

premises in
(jj^jd interrogatory mentioned or inquired after to the said defendants

the defend- or any, and which of them, or to any, and what other persons or per-

executed son, and whom by name, and for what sums or sum of money, or for

conveyan- aj,y other and what consideration ; and were, or was, or not the same
ces thereof "^

to them ; Or any, and what part thereof by any, and what deeds or deed, or

defendants^ otherwise, and how conveyed, and by whom, and particularly whether

had previ- or not by the said N. L., to such purchasers or purchaser, or any and

to notice which of them ? Had or not such persons or person, purchasers or



INTERROGATORIES. 341

purchaser, or any, and which of them, at any, and what time before, CH. XIII.

or at the time of making such purchase or of the execution of the that N. L.'s

conveyance of the said premises, or of the payment of the whole or
^lefge^iyg

any, and what part of the purchase-money or consideration for the and that

same, and by what means any, and what knowledge, notice, or infer- son claimed

mation, that the title of the said N. L. to the said messuage or tene- ''"*' '° "'^
° same prem-

ment and premises, or any, and what part thereof, was defective, or ises.

that he had not full power or authority to sell or dispose of the same,

or of the inheritance thereof, or that any, and what other person, and

who by name, had any right, title, claim, or interest thereto or therein,

or to, or in any, and what part thereof, as you know, or for any, and

what reason believe ? Declare, &c.

5th. Whether or no had the purchaser or purchasers of the said To prove
. . , .,,•,. that the

messuage or tenement and premises in the said od interrogatory men- purchasers

tioned or inquired after, or any, or either, and which of them at any ?*^
'*'.''

f*""'

and what time before or at the time of making such purchase or exe- qupstion

cuting the conveyance of the said premises or of the payment of the ^f the

whole, or any, and what part of the purchase-money for the same and plaintiff's

cl3.ini tiiGrs—

by what means any and what knowledge, notice, or information that to previous-

the complainant had any and what right, title, claim, or interest ff^°ofp^j_

thereto or therein, or to or in any and what part thereof? Declare, f^h^se or
•' • payment of

&C. the consid-

6th. Whether or no was the price or the sum of money paid by the ^0,''°°"

said purchasers or purchaser of the said messuage, or tenement and To prove
. . , .

,

,. . . -, , that the
premises, as in the said preceding interrogatory is mentioned and purchase-

inquired after, the full or utmost price or value thereof, or was or not !"°"?7 ^^^

the same and for what reason less and by how much less than the full the full

value thereof in case a good title could have been made thereto to premises,

such purchasers or purchaser ? Were or not the same premises pur- ^'''^ that an

f 1 1 1 1 1 / II
allowance

chased for some and what sum of money less than the real and full was made

value thereof on account of some and what defect in the title of the account oT
vendors or vendor thereof, and whom by name in the title thereto or the defeo-

therein, or was or not some and what deduction or allowance made

out of the purchase-money for the same or such or some and what

other account ? Declare, &c.

7th. Whether or no did you ever and when on any and what occa- To prove

sion hear the said defendants, or any and which of them say or tions ™y,

declare anything; and what touching or concerning their or any and '^"'^ conver-
•' ° ° a J sations

which of their right or title to the aforesaid messuage or tenement with the

and premises, or any and what part thereof, or any defect therein, or
rgjative'to'

touching or concerning the right, title, interest, or claim of any and their title

what other persons or person, and whom by name thereto or therein ? premises.

Set forth all and every the particulars and when and where and before

whom or in whose presence or hearing and upon what occasion the
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CH. XIII. same or any of them were or was made ; Had you or not ever and

when any and what conversation with the said defendants or any and

which of them touching their or any and which of their right or title

to the aforesaid premises or any and what part thereof? Declare, &c.

Lastly. (7%e concluding generalinterrogatory ; vide ante, p. 268.)

the partki™
Whether or no were you at any time or times and when previously

ulars of a to the agreement between the said complainant and the said defend-

tion be- a^nt respecting the purchase by the said defendant of the house and

t)la1™iff
^ premises of the said complainant at , present at any conversa-

and defend- tion or conversations which passed between the said complainant and

ing the'title ^^^ ^^^^ defendant upon the treaty for the said purchase ? If yea,

ofthe plain- ggt forth the particulars of such conversations and what was said
till to a

. , .

,

house and therem by the said complamant to the said defendant respecting his

fiouTto't^he
^''^^ *° '^® ^^^^ premises ; and whether anything and what was said

agreement by the said complainant to the said defendant as to the title to the
entered into , . - . ,. „ , .

,

. o / i 71

for pur- newly enclosed ground in front ot the said premises ; oet forth all

chase. ^^^ every the matters and things aforesaid, according to the best of

your knowledge, remembrance, information, and belief.

To prove a Whether or no at any time and when after the agreement between
proposal

.

•'

. „ ,

made by the said complainant and the said defendant respecting the said pur-

ant to be°e- chase, did the said defendant desire you to communicate to the said

leased from complainant any proposal on his part as to his being released from the

for pur- said agreement ? If yea, Set forth the particulars of such proposal,
chase. ^^^ when and upon what occasion the said defendant made the same ;

Set forth, &c.

To prove Whether or no had you at any time and when previously to the

viousiy to making of the agreement of the day of , in the plea'd-

the ^Zp^ ings in this cause stated, and upon what occasion, any and what corn-

purchase, munioation with the said complainant as to the title of the said de-

oommuni- fendant to the premises comprised in the said agreement ? And
cated with

,j[ji tj^g said complainant at any time, and when, and upon what occa-
£116 pld.in*

tiflf as to sion previously to the making of the aforesaid agreement, state to the

ant's title
" ^^^^ defendant or to you or to any other person and whom as the

and that solicitor or agent of the said defendant that there existed any and

stated that what objections to the title of the said defendant to the said premises,

*'ted ^Vec ^^^ ^^ particular any and what objections by reason that one E. B.

tions to the had not joined in the conveyance of the said premises to the said

son^thatcer- defendant, or any and what objections by reason that one A. S.

tain persons claimed to have some right or interest in the said premises, and for

an inter- what purpose did the said complainant state the said objections to the
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title of the said defendant to the premises, and had the said objec- CH. XIII.

tions any and what effect as to the price which the said defendant est in the

agreed to accept from the said complainant for the said premises ? ^[5 ™o®'

'

Declare, &C. prove what
was the
plaintiff's

Did or not J. A., the defendant in the title to these interrogatories mlwng"
named, at any and what time sell to any and what person or persons ^?'^^ °^i^'^'

by name, any and what part of the premises in the last interrogatory To prove

mentioned ? If yea. Set forth for what price, and what sum or sums fendant his
of money the said defendant received as the consideration thereof, ^o'd part of

-p. , „ the prem-
ijeciare, OCC. ises Jq ques-

tion and at

p^.j . what price.
Old you at any time and when act as an auctioneer and put up to To prove

sale by auction the estate in the pleadings in this cause mentioned, ^^^l ^'auc-
and was or not the said estate sold in lots, and did you or not at the tioneer sold

time of such sale, and before the putting up of any of the lots, pro- and the
'

duce some and what plan or particular of the said estate, and did you §„ °eJ™t"

at or before the said sale make any and what declaration concerning the time of

the lots so to be put up to sale, or concerning the plan or particular

of the said estate ? Declare, &c.

Were you at any time, and when, and by whom, and on whose be- To prove

half employed to sell by public auction or otherwise, a certain free- ^^^ ^^j
hold estate situate, &c., in the pleadings of this cause mentioned ? employed

Tj. -rx- 1 , , >
.as auction-

It yea, Did you prepare or cause to be prepared, any plan or particu- eer to sell

lar of the said estate, or was any plan or particular of the said estate
an\f thar'he

prepared ? If yea. Where was such plan or particular left, and was prepared

the same open for the inspection of persons who might be desirous of thereof re-

buying the said estate, or any part thereof? And was the sale of the [t'"'^^'^'°
'"

said estate advertised, and was any and what plan or particular tisements,

referred to in such advertisements, and were or not the respective g^me was

lots marked or described in such plan or particular ? Declare, &c. l?*^' .°P^" '°
^ '

. the inspec-

tion of per-
-——

'

sons desir-

ous to pur-

Did vou know J. O. late of , deceased, in his lifetime, and "hase.
.' ' ' ' To prove

for any and what length of time previously to his decease ? Was he that a de-

or not, at any time in the service or employ of the said Bristol Dock son'^as ia

Company ? If yea, In what station or capacity, and for what length "^^, defend-

of time was he so employed by the said Bristol Dock Company ? vice, and in

T-v 1 rt what ca-
Declare, &c. paeity.

Whether or no have you now and have you for any, and what time, ^^at situa-

had any, and what situation or office, situations or offices in or about *'""
Y''rj." '

_
ness holds

his Majesty's Treasury, or connected with the business thereof, and in his
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CH. XIII. whether or no have you by means of such office or situation, or

Majesty's by any other, and what means, had any opportunity to become

anOis^' acquainted, and are you in any, and what degree acquainted with the

knowledgo duties, employment, and profits of the Treasury messengers ? De-

duties and Clare, &C.
profits of

tlie treasury -,,^1 i • i i • n i

messengers. Whether or no were you intimately or otherwise, and how, ac-

wl'^t "^r^-
lu'iintfi'i with F. G. and A. B. who were lately two of tjie said Treas-

tion a per- ury messengers, but are now deceased, and for how long did you

before he severally know them, and what was the situation of the said A. B. be-

was ap- fQ,.g ijg .^ygg appointed a Treasury messenger, and was he before such
pointed a

.

'
"^ •' ° '

treasury appointment a person of property, or reputed to be a person of prop-

aifd^'wSi- ci'tj) or how Otherwise ? Declare, &c.

er he was
reputed to .__., , , , i i , . . i

be a man of Whether or no had you any, and what relation or connection who
property. ^^^ g^ Treasury messenger at the same time with the said F. G. ?

that wit- And if yea. Did the said F. G. receive the moneys which were due

relation 'o such your relation or connection in his employ of messenger, in

who was
jjig same manner as he received the moneys due to the said A. B.,

employed •'
,

'

as a treas- and did the said F. G. from time to time pay over to such your rela-

gefThat™' ''^°" or connection the moneys which he received from him, or what
another ^as the State of the accounts between them at the death of the said
messenger
received F. G. ? Declare, &c.
the moneys
due to him,
and wliat

was the
state of ac- Whether or no did you know, or were you acquainted with S. D.

tween^them °^ ' deceased (in the pleadings of this cause named) in his

at the de- lifetime ? If yea, When and where did he die ? And for how long
cease of

such per- time did you know him or were you acquainted with him before the
™^'

time of his death ? And when and where did you first know or be-

the death come acquainted with him, and for how long time, or to what time
of a person,

ji;^! y^^ continue acquainted with him? Did you or did you not
and when •'

• ^ _
•' '

first and live or reside with the said S. D. in his lifetime ? If yea, When and

witness"^ where, and for how long time, and in what rank, station, or capacity

wasao- (3i(j you live or reside with, or serve the said S. D. in his lifetime?
quanited . . , .

with him, And in what circumstances and situation in life at the time when

aucfin wh'at y°'^ ^''^' '^"^'^ ^r became acquainted with the said S. D., and from

capacity time to time during the time that you knew or were acquainted with

lived with h'm, was the said S. D., and in what circumstances and situation in

lum, and m
jjfg ^j jj^g ^jjjjg ^yjign you first lived or resided with or served the said

the oircum- .
'

stances and S. D., and from time to time during the time you lived or resided

iTfe'of'tiie'"
wi'^ *"" served him, was the said S. D. ? Declare according to the

deceased jjggt of vour knowledge, remembrance, and belief, together with the
during the -^ ^ '

u y f r 1 T
respective grounds or reasons on wnicli your beliet is lounded.
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Whether or no do you know, and for how long have you known, CH. XIII.

two pieces of land called the forty acres, which are now in the occu- periods that

pation of E. B. of the said parish of W., farmer ? If yea, Within
^'^^fl

what parish are the said pieces of land situate, as you know, or for quainted

any, and what reason or reasons, believe, and whether or no have you and lived'i

ever, and when, heard from any person or persons, and whom, who h's service.

are now dead, within what parish the said two pieces of land are sit- within

uate ? And whether or no do you know to what parish the poor's J^o^pi'e^cef

rates or tithes have been paid for the said two pieces of land, and °f l^""! ^''s

i_ nil T I ^ r^ situate or
When, and by whom, and to whom ? Declare, &c. reputed to

be situate,

and to what
parish the
poor's rates

Whether or no did you ever, and when, and by whose employment have bem
make a survey and admeasurement of certain lands called the S., sit- P^.'d-

uate in the parish of C, in the county of ? If yea. Of what survey

number of acres do the said lands consist ? Declare, &c.
™tat^e°and
of what
number of

j acres it cqp-
sists.

Whether or no did the said defendants, or either, and which of To prove a

them, or any, and what person or persons, or their, or either and money.orof

which of their behalf, at any times or time, and when, or about what ^^ounties

times or time particularly, and whether before or after the or dis-

day of , tender or offer to pay or satisfy unto any, and what legacies,

persons or person any, and what sums or sum of money in or towards '''"^, ''^heth-

. .

J
'

^

J er the same
discharging any, and what legacies or legacy, given by the will of was ac-

? Were or was, or not any, and what securities or security, revised™

and from and to whom, for the payment of any, and what sums or ^"d '^^^^\

sum of money, produced and by whom at all, or any, and which of tlve thereto.

such times ? Did the person to whom such, if any, tender was offered

or made at any or either, and which of such times agree or refuse to

accept the money or other satisfaction so offered, and how and in what

manner, did he, she, or they, at such time or times express or declare

him, or herself, or themselves, relating thereto ? Declare, &c.

Did or not the said F. E. in the pleadings in this cause named To prove a

in his lifetime and from and up to what time in particular carry on person hav-

any, and what trade or dealinsr, and in what sort of merchandise ? mg been a
•"

„
°'

trader with-
Declare, &c. in the

meaning of
the bank-
rupt laws.

Of what trade or profession are you ? Do you know the copy- To prove

hold premises in the pleadings in this cause and in the oth inter- value of
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CH. XIII. rogatory mentioned, and how long have you known the same ? Of

premises at what annual value were the same when J. A. the defendant in the

defendun*^
title to these interrogatories named first took possession of the same

took pos- as you know or for any and what reason believe ? Of what annual

also their
value are the same now, and particularly what is the annual value

present of such part thereof as remain in the possession of the said J. A. ?
value.

T-v , o
Declare, &c.

To prove Are you or not acquainted with the parish of W. and the rectory

an advow- of ^- described in the particular of the estate in the pleadings of this

^°°- cause mentioned ? If yea, do you or not know and by any and what

means what was the value of the advowson of the said rectory on the

4th of October, 1821, and how do you calculate and make out such

value ? Declare, &c.

To prove Whether or no were you at any time and when employed by

ed viuTof ''° estimate the value of the estate and premises described in

an estate; the printed particular of sale marked (A) now produced, &c. ? If yea,

quantity Did you form your estimate of the value from any actual survey and
•witness admeasurement or from any and what other information respecting
computed •' r o

certain the quantity of lands to be sold, and in particular in forming such

in what de- valuation at what quantity did you compute certain lands part of

gree it the said estate called the ? And whether or no should you
would have

. „ »
reduced the m any and what manner have reduced the estimate of the value of

the'wUness ^"''^ estate and premises if you had known the said lands called the

had known contained a less number of acres than they were so computed
that certain

, , ^
lands con- at by you t

tained less

than they

^T^d°°r' "^'"^ y" previously to the time of the sale of the estate in the

To prove pleadings of this cause mentioned make any and what estimate of

tion of the '^^ value of the reversion of the said houses or lots after the expi-

reversion- ration of the leases under which the said houses were held ? And if
ary interest ^^ ^.^ , ... , . .

in houses yea, How did you make such estimation or valuation, and was or

expiration
^'^^ ^^ particular the valuation of lot 10 or the houses comprised in

of existing such lot higher than the valuation of some other lot containing the
leases pre-

, /. i n i i ,

viously to same number oi houses and let at the same rents, and what was
the sale

^jjg reason of such difference in the valuation of such reversion ?

that the Declare, &c.
valuation of

one lot exceeded another lot containing the same number of houses and let at the like yearly rents,

and the reason of such difference.

To prove
the cancel- j)q you know whether the said T. M. in the 1st interrogatory

will. named ever and when and in whose presence cancelled any will or
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testament made by him and of what date in particular ? And if yea, CH. XIII.

"Were you present at the time, and did the said T. M. inform you or

make any declaration why he cancelled such will or testament ? And
set forth the particular words or declarations used or made by the said

T. M. as the reasons for his cancelling such will or testament as nearly

and fully as you can recollect the same ? Declare, &c.

Forms of Interrogatories for the Examination of Parties,

and also for the Examination of Creditors and their Wit-

nesses, and others, under Decrees and Decretal Orders.

Interrogatories for the examination of the personal representatives of an ad-

ministrator as to his intestate's estate and effects exclusive of his share in

a partnership business, and also to the debts which were owing by the

intestate.)

Between, &e.

Interrogatories to be examined, &c.

1st. Whether or no was R. P. the intestate in the pleadings in this

cause named, at the time of his death possessed of or entitled to any

personal estate and effects other than, and besides and exclusive of

his part, share, or interest, in the copartnership trade and business in

the pleadings in this cause mentioned, and the stock and effects be-

longing thereto ? If yea. Set forth a full, true, and particular inven-

tory and account thereof, and all the particulars whereof the same

consisted, and the full, true, and utmost value thereof, and all the

particulars thereof, which were possessed by you, or any, and which

of you, and by any other person or persons, by your, or any, and

which of your order, and for your, or any, and which of your use, or

by the said late defendant T. P., or any other person or persons by

his order, or for his use in his lifetime, and how, and in what manner

the same were and have been applied or disposed of, and also an ac-

count of all and every sums and sum of money received by sale or on

account of the said intestate's personal estate and effects other than,

and independent of, or distinct from his share, interest, or concern in

the copartnership trade or business in the pleadings in this cause

mentioned, or the stock or effects belonging thereto, or otherwise on

account of the said separate personal estate and effects of the said

intestate, and when, by whom, and of whom, for what and on what

account or accounts, the same and every part thereof, were or was so
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CH. XIII. received, and whether any, and' what part or particulars of the said

separate personal estate and efiects of the said intestate remains or

remain outstanding or unreceived.

2d. Whether or no was the said intestate R. P. at the time of his

death separately indebted to any persons or person besides or exclu-

sively of the debts owing from him as a partner iii the aforesaid

copartnership concern or business ? If yea. Set forth a full, true, and

particular account of all and every such debts ; Have you or not, or

have or hath, or not any, and which of you, or any persons or pei'son

by your, or any, and which of your order, or on your, or on any, and

which of your behalf paid, laid out, or expended, and did the said

late defendant T. P., or any other person or persons by his order, or

on his behalf, in his lifetime pay, lay out, or expend any, and what

sums or sum of money in or towards the discharging of all or any,

and which of such debts, or of the funeral expenses of the said intes-

tate R. P. ? If yea. Set forth a full, just, true, and particular ac-

count of all and every such sum or sums of money, and when, and

by whom, and to whom, and for what, or on what account or accounts

the same, and every part thereof were or was so paid, laid out, or

expended.

An interrogatory for the examination of an agent or steward.

To wove Whether or no were you in the lifetime of the said testator T. D.,

whether the and for how long time before his death empowered by him or any

was em- other person, and whom, to let and sell, or any, and what part of the

powered by freehold and leasehold estates of the said testator, and to receive the
the testator

_

'

to let and rents and profits thereof, or do you otherwise and how, know of what

freehold freehold or leasehold estates, the said testator died seised or possessed,

?"iV^^t'1' o'' entitled unto? If yea. Set forth a full, true, and just, rental de-

and to re- scription and particular thereof, and where the same and every part

rents there-
thereof are situate, and the yearly value of each particular thereof,

of; and in whose tenure or occupation the same and every part thereof

prove the then was, or since has been, and now is, and under what leases or
particulars ^grms of years, if any, and at what yearly or other rent or rents ; And
tates, how set forth for how long time you have been in possession or receipt of

aminant the rents and profits of such freehold and leasehold estates, or any
has been in

g^jj^ what part thereof, and by what right and title, and for whose
possession ' ^ j o '

of any part, use ; And also set forth a full, true, and particular account of all and

have been' every sum and sums of money which have been received by you, or

received by any other person or persons, by your order, or for your use, for, or in

what re- respect of the rents and profits of the said estates or any part thereof
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which have or hath become due since the death of the said testator, CH. XIII.

and what, and by whom, and for whose use, and for what rent and of main in ar-

what part of the said estates, and when due, all, and every such sums atoarto
were respectively received, and whether any, and which of such rents what mon-

and profits are now in arrear, and if so, why ; And also set forth a been el-

fuU, true, and particular account of all and every, the sum and sums
[^^g'^eftates

of money which have been from time to time paid and disbursed by
you since the death of the said testator for, or on account of the said

freehold and leasehold estate or estates of the said testator, and when,

and to whom, and for what, all and every such sums were respec-

tively paid and disbursed ; Set forth, &c.

Interrogatories for the examination of a defendant before the Master, to

prove the number and age of her children, and when baptized.

Between B. B. and others, - Plaintiffs,

and

T. A. and others, - Defendants.

Interrogatories exhibited on behalf of the plaintiffs before J. S. H.

Esq., &c.

1st. Whether or no were there any children living of the marriage

between you and your late husband W. A., in the pleadings in this

cause named, at the time of his death, and what were their respective

names, and when and where were they severally born, and are or is

any or either, and which of them, since dead, and when did he, she,

or they, die ?

2d. Whether or no were they, or any, or either, and which of them,

at any time or times, and when, and where, and by whom baptized,

and whether or no were or was, any entries or entry, at any time or

times, and when, made in any registers or register, of any, and what

parish, church or churches, or chapels or chapel, or other places or

place, as to the birth and baptism of all, or any, or either, and which,

of them ?
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Interrogatories for the examination of creditors and their witnesses. ']

Between A. B. and CD. - - Complainants,

and

E. F. and G. H. - Defendants.

Interrogatories exhibited by the complainants before W. G. Esq.

one of the Masters of this Honorable Court, for the examination of

the creditors of T. H. Esq. deceased, in the pleadings in this cause

named, and of their witnesses, in pursuance of the decree and order

of this Court, made on the hearing of this cause on the 8 th day of

March, 1781.

To prove 1st. Was the said T. H. in his lifetime and at the time of his death

the debts indebted to you in any and what sum or sums of money on any and

exami- what account, and have you or have you not at any time or times

time^of the ^""^ when and from whom received any and what satisfaction for the

intestate's same or any part thereof, and is the same and every or any and what
death, and

,
•. ^.„ . , , , . n i^ , „

whether ' part thereof still justly due and owing to you r Declare, &c.

there'o7ha5
^d. "Was the said T. H. in his lifetime and at the time of his

been satis- death indebted to you in any and what sum of money for principal
fied.

-I • 1 1 • • .

and interest due to you on mortgage or other security or securities

what mon- made from him to you, and when does or do such mortgage deed or

eys are due other security or securities bear date, and for what consideration was
on mort- ' '

gages or or were the same made and by and before whom and when executed,

rities a^nd"" ^^^ ^^^ '^ "'' ^^^ ^^^ subscribing witness or witnesses to the execu-

the partic- tion thereof, and have you or have you not or any other person and

of. who on your account or behalf and when received such principal

money and interest, or any and what part thereof, as you know, have

heard and believe ? Declare, &c.

To prove 8d. Was the said T. H. in his lifetime and at the time of his death

^s^r™ diie
indebted to you in any and what sum or sums of money on any and

onjudg- what iudgment, and when was the same confessed or recovered by
ment, and "' ° , . , , ^ . , . , rr, t/
when such you or whom else in any and what Court against the said i. H.,

was^Min"'
^^^ have you or have you not or any other person and who on your

fessed. account or behalf, or on any other account and when and from whom
received any and what satisfaction for the same, or any and what

part thereof, and is the same and every or any and what part

thereof still justly due and owing as you know and do believe ?

Declare, &c.

To prove 4th. Was the said T. H. in his lifetime and at the time of his death

eys^r™ due indebted to you in any and what sum or sums of money on any and

on bond. ^hat bond or other security made and entered into by him to you or
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any other person or persons and whom by name, and when was the CH. XIII.

same so made and given, and for what consideration or on what

account and in what penalty, and what was the consideration thereof,

and when does the same bear date, and hath or hath not the same

been and when paid off and discharged, or is any and what part

thereof still justly due and owing to you or whom else on the said

bond as you know, have heard, and do believe ? Declare, &c.

5th. "Was the said T. H. in his lifetime and at the time of his To prove

death indebted to you in any and what sum or sums of money on any gys are due

and what promissory or other note, and when and for what consider- °" promis-
' •' sory notes.

ation was the same so made or given or indorsed to you, or whom
else by the said T. H. and what is the date thereof, and hath or not

the same and every or any and what part thereof been and when paid

off and discharged, or is the same or any and what part thereof, still

justly due and owing to you, or whom else, as you know, have heard

and believe ? Declare, &c.

6th. Was the said T. H. in his lifetime and at the time of his To prove

death indebted to you in any and what sum or sums of money on any f^ ggo^g

and what book debt or debts, for any and what goods sold and deliv- \°\^ ^"'1,
' •' °

.
delivered,

ered by you to him or by his order or for his use or on his account,

and at what particular time or times were the same so sold and deliv-

ered by you to him or by his order or for his use, and what was or

were the particular or particulars thereof, and hath or have or not

the same or some and what part or parts thereof been and when paid

off and discharged, and is or are the same and every or any and what

part or parts thereof still remaining justly due and owing thereon ?

Declare, &c.

7th. Was the said testator T. H. in his lifetime and at the time of To prove

his death justly and truly indebted to you in any and what sum or
fj,^'^(jj.j,

sums of money for work and labor done and performed by you and ^^nd labor.

your journeymen and servants or any of them and for materials and

things found and provided by you and used in and about such work

for the said T. H. or by his order, and when, where, and at what

place or places ? And have you or have you not or any other person

or persons and who on your account or behalf, or on any other and

what account and when and from whom received any and what satis-

faction for the same or any and what part thereof, and is the same

and every or any and what part thereof still justly due and owing to

you or whom else as you know and do believe ? Declare, &c.

8th. Was the said T. H. in his lifetime and at the time of his To prove

death justly and truly indebted to you in any and what sum or sums
J^ the'de-"*

of money for business done by you, and for your fees and for money ceased's

necessarily paid, laid out, disbursed, and expended by you, and when

for him or on his account or behalf in any and what business, and have
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CH. XIII.

To prove
the execu-
tion of
bonds and
other ex-
hibits by
the sub-
scribing

witnesses.

you or have you not or any other person or persons and who on your

account and behalf, or on any other and what account, and from

whom and when received any and what satisfaction for the same or

any and what part thereof, and is the same or any and what part

thereof still justly due and owing to you or whom else as you know

or do believe ? Declare, &c.

9th. Was or were the bond or bonds, or other writing or writings

marked now produced and shown to you at this the time of

your examination, or any and which of them signed, sealed, or execut-

ed in your presence and by whom ? Were you or not a witness to

the signing, sealing, or executing such bond or bonds, or other writ-

ing or writings, or any and which of them ? Is your name set or

subscribed as a witness to the same respectively, or any and which of

them, of your own proper handwriting, and is or are the name or

names of the other subscribing witness or witnesses thereto of his,

their, or any and which of their own proper handwriting or not ?

Declare all that you know or believe concerning the same.

Interrogatories for the examination of a person claiming to be a creditor, to

prove the actual consideration of a bond, and under what circumstances

the same was executed ; also as to loans of moneys in the examinant's

charge stated to have been lent, and as to an agreement made with him

for the passage of a woman and two children on board a vessel.

Between B. M. widow, and others, - Plaintiflfs,

and

B. N. and others, - Defendants.

To prove
under what
circum-
stances a
bond was
executed,
and the

considera-
tion there-

of;

Whether
the obligor

was not in-

toxicated at

Interrogatories exhibited on behalf of the said defendants before

J. S. Esq. one of the Masters of this Honorable Court to whom this

cause stands referred, for the examination of T. S. Esq. who claims

to be a creditor of the testator G. S. in the pleadings of this cause

named, pursuant to the decree made in this cause bearing date the

day of .

1st. When and where and in whose presence did the said testator

G. S. execute the bond to you for the sum of $ in your charge

mentioned, and at what time of the day was such bond executed,

and was it not after dinner, and was the said G. S. then intoxicated,

or in any and what degree heated with liquor, and was not the said

G. S. addicted to drinking, and by whom was such bond prepared,

and when in particular, and by whose directions, and^ what was the

consideration of such bond ; and if you allege that the consideration
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was for moneys advanced or paid by you to or for the use or on the CH. XIII.

account of tlie said G. S., then set forth when and where and in
, . ,

the time he
what manner and in whose presence and to whom such moneys and executed

every part thereof were so advanced and paid ? Did not the said anVi!i™eth-

G. S. pay to you the sum of $ for his passage from to er he hud

before or upon or soon after his coming on board your ship, sion for the

and did not the said G. S. bring on board with him the furtlier sum
t" have'^^^'*

of $ or thereabouts, or some other and what further sum as been lent,

you know or believe, and how happened it, therefore, that the said curing

G. S. had occasion for the said sum of $ and how did he ^'''"^r™''
'''^

_
bond was

spend the same, and what did he do therewith ? executed.

2d. When and where and in whose presence did you pay to Mr. S. {^g jjj^^ <,f

in your charge named, the sum of S therein mentioned, and payment of

when and where and in whose presence did the said G. S. request the exam-

you to pay the same, and when and how did the said G. S. become
^"\^"l gj.

indebted in the said sum of $ to the said Mr. S. ? leged to be
duetohira

3d. When and where and in what manner and in whose presence and to have

did you advance to the said G. S.the sum of $ and every part ^^™ P,""^

thereof in your said charge, stated to have been lent by you to the another

said testator at , and how did the said G. S. spend the same, p^ve the

or what did he do therewith ? When and where and in what man- """'" V"^
time of ad-

ner and in whose presence did you advance to the said G. S. the sum vancement

of $ and every part thereof in your said charge stated to have g^^g j„ jj,g

been lent by you to the said G. S. at , and for what purpose exam-
•' •' inant's

did he require such loan ? charge stat-

4th. When and where and in whose presence was the agreement
^^^'"I'^^l'"

made between you and the said G. S. for the passage of Mrs. M. To prove

and her two children from to ? Did the said Mrs. M.
^^l ^^ji^^"/

or her children dine at your table on the passage, or were they not ment for

. „ . , , tlie passage
treated by you as common passengers, or how otherwise .'' And wliat of a woman

is the usual and customary payment for the passage of a woman and
JJjf,^^^™

two such children from to , who are treated as com- how they

mon passengers or one treated as the said Mrs. M. and her two ed, and the

children were, treated by you, and what is the usual and customary fl^ffe™^ce^

payment for such a passage for a woman and two such children who of payment
,. ,

. , ^ , , r, for the pas-
dine at the captain s table : sage of a

woman
and two children, where they are treated as common passengers, or where they dine at the captain's

table.

23
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CH. XIII. As to the existence of a bond, and what has become of the same ; also to

prove the handwriting, and acknowledgments or admissions made by the

obligor.

Between, &c.

Interrogatories exhibited on behalf of W. T. and E. T. who claim

to be creditors of the said defendant, before S. T. Esq. one, &c. to

whom this cause stands referred, for the examination of W. L. for

the proof of their debt, pursuant to, &c.

To prove 1st. Whether or no have you at any time and when and for how

enoe of^the '°"S had in your custody, possession, or power, or have you at any

bond.
J time or times and when respectively seen in the custody, possession,

or power of any other person or persons and whom, a bond or obli-

gation in writing, executed or purporting to be executed by the pres-

ent Marquess of D. by his then name of Earl of B. of the date and

in the words and figures or to the purport and effect hereinafter set

forth, or any other and what bond executed or purporting to be exe-

cuted by the said Marquess of D. by his then name of Earl of B. to

J. F. T. the wife of W. T. of M. by her then name of B. of any other

and what date, or in any other and what words and figures, or to any

other and what purport and effect ? (^Setting forth the bond.)

To prove 2d. Whether and from whom, and upon what occasion did you
from whom receive such bond or obligation, if the same hath ever bfeen in your
witness re-

.

ceived the custody, possession, or power, and what is become of the said bond,

to wliom he where is the same now, or was when you last knew thereof, and to

delivered whom, and when, and upon what occasion did you give up the cus-
it, and what

.

'^

. ^ r^
has become tody, possession, or power of the said bond ? Or if the said bond hath

samef never been in your custody, possession, or power, and upon what

occasion or occasions did you see the same in the custody, posses-

sion, or power, of any other person or persons ; and what is now be-

come thereof as you know, or for any and what reason, believe ?

To prove 3d. Are you acquainted with the character of the handwriting of

writi'ngVf *'^® ®^''' Marquess of D., and have you ever seen the said Marquess
the signa- write, or by what other means did you become acquainted with the
ture to the ,,,.,,.. , , , , , ,

.

bond, and character ot his handwntmg, and whether or no do you believe that

testinK''wit-
'^® name " B " set and subscribed in the said bond or obliga-

ness, and tion was of the proper handwriting of the said Marquess, or if not,

handwrit- why ; and whether or no was the name of any attesting witness, and
ingof the whom set and subscribed to the said bond, and are you by any, and

.bond. what means acquainted with the character of the handwriting of such

attesting witness, and was such name of his proper handwriting, and
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is such attesting witness now living or dead, and wlien did he die ? CH. XIII.

And do you know of whose handwriting was the body and condition

of the said bond ?

4th. "Whether or no was any instrument or other authority pro- To prove

duced to you whereby tlie said Mrs. T., the obhgee in the said bond, a^eoWigee
authorized and empowered any other person, and whom, to receive '" ^'^^ '*°'"^

., , I . 1 , , ,
gave au-

the money due on the said bond, or otherwise to discharge the same ? thority to

If yea, Set forth the particulars of such instrument or other authority,
to receive"

and what hath become thereof. the money

5th. Whether or no have you at any time or times, and when and on.

upon what occasion or occasions had any conversation with the said ggknow™^^
Marquess of D. upon the subject of the said bond, or have you at any edgmenta

time or times, and when and upon what occasion or occasions heard sionsmade

the said Marquess of D. speak of the said bond ; and whether or no ^y "l® "f'
. .

"^ gor that he
did the said Marquess of D. upon such occasion or occasions acknowl- gave the

edge or admit that he gave the said bond for the proper use and bene- obiigee'-s"'*

fit of the said Mrs. T., or how otherwise ? own bene-

6th. Look upon the letters or paper-writings now produced, &c. ; To prove

Of whose handwriting are the said letters or the signatures and super- e^hiMts?
scriptions thereto respectively as you for any and what reason know
or believe ?

Interrogatories for the examination of executors before the Master.

Between A. B. - Plaintiff,

and

C. D., &c. - - - Defendants.

Interrogatories exhibited on behalf of the said plaintiff before I. E.

Esq. one of the Masters of this Honorable Court, for the examination

of the defendants, pursuant to the decree made iu this cause, bearing

date the day of .

Whether or no was D. W. deceased, in the pleadings of this cause As to the

named, at the time of his death possessed of or entitled to or interested
of \he'per-

in any and what goods, chattels, personal estate, and effects, as you sonal estate

^ •, , ,1- IT,. o P , P „ and the ap-
know, or tor any and wliat reason believe r It yea, bet torth a full, plication

true, and just inventory and account thereof, and of every part thereof,
'{jrexam-

and of the particulars whereof the same consisted, and the quantities, inants, and

qualities, full, real, and true valuations of all such particulars ; And tiie debts

whether or no were all, or any, and which of such particular?:, and to ^"^ '" ""^
t6Sta.tor flu

what amount and value possessed or received by, or come to the hands the time of

of you or one and which of you, or any and what persons or person
j,mj ^^^^^

bv the order or for the use of you or one and which of you, and how jnoneys
'' *^ J

' have been
and in what manner, and when and where and by whom and for how received in
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CH. XIII. much have or hath the same and every, or any, and what part there-

discharge '^^> ^^^^ sold or disposed of, and whether any and what parts thereof

thereof. and to what value and amount now remain undisposed of, and what is

become thereof? Whether or no were any and what sums of money

due or owing to the said D. W. at the time of his death ? If yea, Set

forth a full, true, and particular account of all and every such sums,

and from whom and for what the same were respectively due, and

whether on any and what securities or security, and whether carrying

interest or not, and at what rate, and how much was due for interest

thereon respectively at the time of his death ; and also a full, true,

and just account of all and every sums and sum of money, from time

to time received by or by the order of, or for the use of. you or either

of you in or towards the discharge of such debts, or any of them, or

the interest thereof, or of any of them, since the death of the said D. "W.,

and when and by whom, and for whose use and for what, all and every

such sums were respectively received ; and what sums or sum of money

still remain due in respect thereof, or of the interest thereof, or of any

of them and for whom, and why such sums have not been gotten in and

received, and where do the persons from whom the same are respec-

tively due live and reside ? Set forth all the matters aforesaid accord-

ing to the best of your respective knowledge, remembrance, informa-

tion, and belief.

As to the Whether or no was the said D. W. at the time of his death indebted

ing by the 'o S'lJ ^^^ what persons or person in any and what sums or sum of

*^^H*'"h'f
iiion^y ? If yea. Set forth a particular account of all and every the

moneys debts whatsoever which were then justly due and owing from him,

pafd tow" ^"d to whom, and for what, and on what security (if any), the same
ards the were respectively due ; and whether any and what sums or sum of
discharge

, , , . . n , . i , t
thereof, money have or hath been smce paid by you in or towards the dis-

funeral ex- charge of all or any and which of such debts, and when, and to whom,
penses. and for what ; and whether any and what sums or sum of money do

or doth now remain unpaid on account thereof; Whether or no were

or was any and what sums or sum of money paid and disbursed by

you for or on account of the funeral expenses and debts of the said

testator or otherwise in relation to his estate, and when and by whom
and to whom and for what were all and every such sums respectively

paid ? Set forth, &c.

As to the Whether or no was the said testator at the time of his death pos-

leasehoi'd
sessed of or entitled to any leasehold properly ? If yea. Set forth the

property, particulars of which the same con.sisted and where the same and every

have been part thereof was situate, and by whom and for what term or terms of

received
years and under what yearly or other rent or rents the same and every
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part thereof was held at the death of the testator, and whether any CH. XIII.

and what sums or sum of money have been received by you or either therefrom,

of you in respect of such rent or rents and when and from whom and
p^rtrhave

for -what rents respectively ; And whether or no have you or either been sold;

and which of you sold any and what part of the said testator's lease-

hold property ? And if yea, When and to whom and for what was

the same sold, and what sum or sums of money hath or have been re- also as to

11 T'l Ti'ip • ^11 T tl"*® testa-
ceived by you and either and which ot you m respect of such sale, ana tor's stock

when and from whom and for what was or were such sum or sums re-
ll^g'Taiue

ceived, and what now remains due in respect of such sale, and why thereof, and

the same is outstanding and unpaid? And set forth also a full, true, gy^ i,aye

and particular account of the stock in trade which the said testator ^^f \^'
•^

ceived by
was possessed of or entitled to at his death, of what the same and every sale there-

part thereof consisted, and what at the said testator's death was the

full and true value of each and every part thereof; And set forth also

a full, true, and particular account of the moneys produced by the sale

of such stock in trade, and when and to whom and for what the same

and every part thereof was sold or what became thereof Set forth

all and every, &c.

Whether or no was the said testator J. B. at the time of his death As to the

seised of or otherwise and how entitled to any and what freehold and '™™ol'i
•^ ana copy-

copyhold estates ? If yea, Set forth a full, true, and just rental de- hold estates

scription and particular thereof, and the number of acres thereof the testator

respectively, and where the same and every part thereof is situate, ^'"f
™*'-

and the yearly value of each particular thereof, and in whose tenure parts have

or occupation the same and every part thereof respectively then was and"how
'

or since has been and now is, and under what leases or terms, if any, the pur-

and at what yearly or other rent or rents ; And set forth also whether money has

any and wliich of such estates or any and what part thereof have or
p^fJJj^P'igo

hath since the death of the said testator J. B. been sold and disposed as to what

1 1^1 1
rents have

of, and when and where and by and to whom and tor how much every been re-

particular thereof hath been sold and disposed of and whether at the
^yi^^t'^/g.*'"*

full and utmost value thereof, and if not, whj', and how and in what main in

manner the money arising from the same hath been paid and applied
;

And set forth also a full, true, and particular account of all and every

sum and sums of money which have been from time to time received

by you or any or either and which 'of you or by any other person or

persons by your or any or either and which of your order or for your

or any or either and which of your use for or in respect of the rents

and profits of the said freehold and copyhold estates and every or any

part thereof which were due and owing at the death of the said tes-

tator or which have since become due, and when and by whom and
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^^- -^"'^' from whom and for what all and every such sura and sums were re-

spectively received, and whether any and which of such rents and
profits are now in arrear, and if so, why ?

monlylias'
Whether or no have you been paid or in any manner satisfied any

been re- part of the principal-money of $ mentioned in the bond or ob-

principaT ligation of T. B. the said testator, bearing date, &c. or any part of the
and inter- interest which hath accrued due thereon ? If yea, Set forth the par-
est due on .

•' ' '^

bond. ticuJars and amount of all and every sums or sum which you have

been so paid or satisfied and when respectively and by whom and in

what manner.

Interrogatory for the examination of executors and trustees as to any per-

sonal estate got in or disposed of by them, and moneys received by sale

of real estate and from the rents thereof, since the time of the examinants

putting in their answers to the plaintiff's bill.

Hath not some and what part of the personal estate and effects of

R. H. Esq. deceased, the testator in the pleadings in this cause

named, or of the produce of such personal estate, or of the money

arisen by sale of his real estate or any part thereof, or in respect of

the rents and profits of his real estate or of any part thereof, been

possessed by or come to the hands of you or one and which of you,

since the respective times of your respectively swearing to your

respective answers in the plaintiflTs bill in this cause ? Set forth a

full, true, and just account of all and singular such personal estate

and the produce thereof which hath been so possessed or received by

you respectively or by your respective order or for your respective

use, or come to your respective hands since the time of swearing

your said respective answers, and the natures, kinds, qualities, and

quantities and the full, real, and true value of all and every such par-

ticulars, and when and by whom and to whom all and every or any

and which of such particulars have been sold or disposed of, and

whether any and what part thereof remains undisposed of, and what

is become thereof. Hath any and what part of the personal estate

of the said testator R. H. which remained undisposed of at the time

of swearing your said respective answers been since sold or disposed

of and when and by and to whom and for how much, and whether

for the full value thereof, or how much under the full value thereof

respectively, and what sums or sum of money have or hath been

received for the same, and when and by whom and for whose use ?

Set forth also a full, true, and just account of all and every the sums

or sum of money which have or hath been from time to time received
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by you or either of you, or by any persons or person by the order or CH. XIIT.

for the use of you or either of you since the swearing of your said

respective answers for or in respect of the produce or money arisen

by sale of the real estate of the said testator or any part thereof, or

the rents or profits of such real estate or any part thereof, and when
and by whom for what and on what account all and every such sums

were respectively received ? Set forth all and every the matters and

things aforesaid according to the best of your respective knowledge,

remembrance, and belief.

Interrogatories for the examination before a Master of the executor and

heir-at-law of a deceased defendant, who was the agent, steward, re-

ceiver, and manager of the estates in question.

Between, &c.

Interrogatories exhibited, &c.

1st. Set forth according to the best of your knowledge and belief As to the

a full, true, and particular account of all and every the rents, issues, '^"^^^^1^

and profits and sums and sum of money arisen from rents, issues, and which

profits of the estates of the plaintiffs Viscountess S. and C. C. in the wilful de-

pleadings mentioned, situate in the several counties of, &c. or any of jj""" "'s'l'

them, which have arisen or become due since the death of J. B. their received.

mother, received by or come to the hands of the late defendant R. B.

in his lifetime, and you the now defendant R. B. as his heir-at-law

and executor since his death, or any other person or persons by your

or either of your orders, or for your or either of your use, or which

without your or either or one of your wilful default might have been

received thereout, with the times when and from whom and for what

the same and each and every of them were respectively received or

might have been received.

2d. Set forth in manner aforesaid a full, true, and particular ac- As to mon-

count of all and every sums and sum of money paid, laid out, expended,
f^repairs

disbursed, or allowed for repairs, taxes, and other outgoings in re- &o.

spect of the estates or otherwise, to, for, or on account of the plain-

tiSs or any of them by the late defendant R. B. in his lifetime, and

you the now defendant R. B. since his death, or by any other person

or persons by your or either of your order or on your or either of

your account, with the times when and by and to whom and for what

the same and each and every of them were so paid, laid out, expended,

disbursed, or allowed.

3d. Set forth in manner aforesaid a full, true, and particular
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CH. XIII. account of all such parts of the said estates as were at any time or

As towhat t™es sold since the death of the said J. B. the mother of the said

parts of tlio plaintiffs, with the times when and to whom and for what prices

have been respectively the same and every part thereof were or was sold, and

the moneys also, an account of all and every sums and sum of money arisen .from

received such sales or sale received by or paid to the account of or in any
therefrom

;

.

wise come to the hands of the said late defendant R. B. or to the

hands of his bankers or any other person or persons by his order or

for his use, with the times when and from whom and' for what all and
Also ns to every such sums and sum of money were or was received or paid ;

what tim- '
,

'
.

ber has and also a full, true, and particular account of all timber which hath

down^mid '^sen cut down in or upon all or any part or parts of the said estates

on what of the said plaintiffs Viscountess S. and C. C. at any time or times

the vnhi'e since the death of the said J. B. their mother, with the times when,
thereof, ^^^ ^'j^^ names of the particular woods, fields, grounds, or places in

whom sold, which the same were cut, and the number of trees from time to time

moneys re- ^0 cut, and the prices or value thereof respectively, and to whom the

ceived on same were sold, and by whom the same were cut down respectively
account

^ , ,.

thereof, or from time to time ; and also a full, true, and particular account of all

witl^out ^""^ every sums and sum of money which at any time or times and

wilful de- when were received by or come to the hands of the said late defend-
fault might tx „ , , , . , ^ , .

have been ant K. B. or any other person or persons by his order or lor his use
received.

fi-Qxn such timber as aforesaid, or which without his own wilful default

might have been received, and from whom and for what all and every

such sums and sum of money were or was received.

As to the 4th. Set forth also in manner aforesaid a full, true, and particular

the estates
rental of all and every the said estates of the plaintiffs, &c. in the

at the time several counties aforesaid as the same stood at the time of the death

cease of the of the said J. B. their mother, specifying therein the names of all

plaintifTs ^^(j every the tenants and the yearly rents of each of the said estates

what in- at that time ; And also set forth all and every increase and advance of

been made ^'' ^^^ every or any of the rents of the said estates from time to

in the rents, [img made, with the particular times or periods when and from which

times such increase or advance took place, so as to show what was the

the^veai-iv
yearly amount of the rentals of the said estates in every year when

amount of any advancement or increase took place from the death of the said
the rentals _%,,.. , .

of the es- J. B. at this time, save and except such increase or advance as may
'•'''^^' have been made by the plaintiffs in the rents of such of the said

estates as were delivered into their hands since their possession

thereof.

As to the 5th. Set forth in manner aforesaid, a full, true, and particular

woodLnds account of all the woods and woodlands parcel of the said estates,

and the ^ith the names and quantities or number of acres thereof respectively,
names and . n , ,. „ ,

number of and the places where the same are situate ; and also a full, true, and
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particular account of all such lands and tenements parcel of the said CH. Xin.

estates as at any time or times were not let to any tenant or tenants, acres there-

or were in hand or occupied by the said late defendant R. B. or any "^ '-*'*" ^^

other person or persons by his order or on his account, with the tates which

names and quantities or number of acres and yearly value thereof, time to

respectively, and when and how lonjr from time to time the same''™^^°"
' ^ "

_ hand or oo-
were so unlet to any tenant or tenants, or were in hand or occupied cnpied by

by the said late defendant R. B. ; And set forth also in manner afore- ceased" de-

said the names of the several manors belonjrins; to the said estates, fendiint.

. .

° " Also as to
and in what particular counties the same are situate, with the natures the names

and extents of such manors respectively, and a full, true, and partic-
o,-s'j]g.""™'

ular account of all quit rents, and of all fines, heriots, and other longing to

the GSttltfiS

uncertain profits belonging or arising from each of such manors and the

respectively, with the yearly amounts thereof
t?'"^There-

6th. Set forth in manner aforesaid the name or names and place or of, and of

places of abode of the steward or several stewards emploj'ed by the ,.ents fl^es

said late defendant R. B. from time to time in the collection of the ?^'^- b^long-
mg thereto,

rents and management of the said estates and each of them respec- As to the

lively, from the time of the death of the said J. B. down to the time "j^^ ^^^^_

when possession of any of the said estates was taken by the plaintiffs, ""'s ejn-
^ -I J I ' ploj'ed by

and down to the time of his own death as to such of the said estates the de-

as he continued in possession of to that time.
fendantin"

7th. Set forth in manner aforesaid a true and particular schedule the colleo-

«, niiT IT ci'i ''ion of the
01 the accounts or all and every the stewards and agents ot tlie said rents and

estates respectively from the time of the deatli of the said J. B. down
™^"t^f'tj.n

to the time when the possession of any of the said estates was deliv- estates.

ered into the possession of the plaintiffs, and down to this time as to required of

such of them as the said late defendant continued in possession or "'^
^f" ,^ counts of

until his death and which are now in your possession ; and also a true the stew-

and particular schedule of all the surveys, field-books, maps, plans,
'j,gg„ts"of

counterparts of leases, rentals, particular books and papers of accounts, the estate ;

minutes, entries, agreements, and memorandums, kept by all or any ot surveys,

the said stewards or agents of or concerning the said estates or any of
{JJ|y%g^'^"

them, or the rents, profits, or management thereof, and whether any kept by
, , . .

. 1 1 1 r- 1- tlis™
; and

such have at any time or times to your knowledge, information, or whether

belief, been torn, burnt, or destroyed, and when and by whom ; or
^'^J^''^™

whether you have ever seen or heard of any such, which are or is not stroyed and

now forthcoming, and what is become thereof according to the best of

your knowledge, Information, and belief.

8th. Set forth also in manner aforesaid, a full and particular sched-
gj,j,g|jj,jg

ule and description of all and every or any books or book of account, and de-

memorandums, agreements, declarations of trust, letters, minutes, en- required of

tries, or other papers at any time or times kept by the late said ah ac-

defendant R. B. of or concerning his receipts, payments, or transac- larations



S62 EQUITY PRECEDENTS.

CH. XIII. tions for or upon account of the plaintiffs Viscountess S., &c. or all or

of trust, let- any of their estates, or the plaintiffs Lord S., &c. or in any wise con-

kept by the
cerning the said estates or any of them ; and whether to your knowl-

deceased edge, information, or belief, any such books or book of account,
defendant , . , . p , .

of his re- memorandums, minutes, declarations of trust, letters, entries, or pa-

me''ts'
'"'^'

P'^''*' liave at any time been torn, burnt, or destroyed, or whether you

transao- have ever seen or heard of any such which are or is not now forth-

on account coming, and if so, what is become thereof according to the best of

°f ^^f-a-, your knowledge, information, and belief
plaintiff's .» o ' '

estates, and 9th. Set forth in manner aforesaid a full, true, and particular

any have account of all and every the manors, messuages, lands, tenements,

been de- and hereditaments, which are comprised in the indentures of, &c. in
stroyed and

.

how. the pleadings mentioned, and in the indenture of, &c. in the plead-

requlred'^"
ings also mentioned, and in each and every of them ; And also set

of all the forth a full, true, and particular account and rental of all such of the

&c. com- said manors, &c. as now remain unsold, specifying therein the names
prised in ^f ^jj ^jjjj every the tenants or tenant or occupiers, and the names

deed", and and quantities or number of acres of the fields and lands occupied
a rental of , , .

such as re- by each tenant.

mainun- 10th. Set forth in manner aforesaid a true and particular schedule
sold. '

Schedules of all title deeds and writings, and other deeds, instruments, evidences,

al?deeds° ^""^ writings relating to the said estates of the said Viscountess S., &c.

&c. reiat- in the several counties aforesaid, or to any of them now in your custody
ing to the . .... ,

estates in or power, or which at any time or times have been in your custody or

question, power or in the custody or power of the said late defendant R. B., and

if any of the deeds and evidences relating to the said estates or any of

them were at any time or times in the custody or power of the said

late defendant R. B. or in your custody or power and are not now in

your custody or power, set forth in whose custody or power the same

now are or what is become thereof as you know, have heard, or for

any and what reason believe.

As to 11th. Do you not admit assets of the said late defendant R. B.

examinant sufficient to answer what on taking the aforesaid accounts shall

admits as- appear to have come to the hands of the said late defendant ? If
sets of the

deceased not, Then set forth in manner aforesaid a full, true, and particular

sufficient
account of all and every the sums and sura of money, securities for

to answer money, arrears of rent, goods, chattels, personal estate and effects

appear to whatsoever of or belonging to the said late defendant R. B. at the

have come
jj[j,g gf jjj^ death, with the kinds, qualities, natures, true and real

to his ' -a ; I

hands. values thereof respectively, and also set forth a full, true, and partic-

ular account of all such parts thereof as have been possessed and

received by or which have come to the hands of you the said now

defendant R. B. as his executor, with the times when and how and

from whom you have possessed or received the same, and what part

or parts thereof, if any, now remain outstanding.
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' Interrogatories for the examination of executors before the Master. CH. XIII.

Between L. M. - - - Plaintiff,

and

E. C. and others - - Defendants.

Interrogatories exhibited on behalf of the plaintiff, before J. S.

Esq., one of the Masters of this Honorable Court, to whom this cause

stands referred, for the examination of the defendants M. C. and A.
C. pursuant to the decree made on the hearing of this cause, bearing

* date the day of .

1st. Whether or not was T. C. deceased, the testator in the plead- Astocer-

ings of this cause named, at the time of his death possessed of,,enti-ulars o/the

tied to, or interested in any books, pictures, china, household goods,
'^g^^'^n'^'f

and household furniture, and live or dead stock, or any and which tate, an in-

of such particulars? If yea, Set forth a full, true, and particular Jchedule"^

inventory or schedule of such several articles, and the descriptions '''^''^'^f"'^-

- , p quired to be
and true and utmost value of all such articles and effects at the time set forth

;

of the death of the said testator, and how and by what means do you jhtvalue of

ascertain the value thereof, or hath the value thereof been ascer- »'i such
. , , , ,

-
T 1 , , particulars

tainea by any and what persons or person, and whom by name, and and wheth-

whether or not are such several articles or any and which of them fJ ^"X
"''

now in your or either of your possession or power, or what hath been sold,

become of the same, and have or hath or not you or either and which eys have

of you sold or otherwise and how disposed of the same or any and '^^f" "i®"* ^ ceived

which of them ? Have you or hath either and which of' you or therefrom

have any person or persons and who by name by your or either of
ji^g ^^^^

your order or for your or either of your use, possessed or received ''^™. ''^™

all or any and which of such several articles, or any and what sura and what

or sums of money from the sale and disposition thereof, and of any
nfains^due"

and which of them ? If yea. Set forth a full, true, and particular from the
6xfirni~

account of all such sum and sums of money, and of the times when nants.

the same were received, and of the purposes to which the same have

been applied, and of the amount or balance due from you and each

of you in respect thereof; Set forth the several matters inquired after

by this interrogatory, and all the particulars relating thereto, fully

and at large, according, &c.

2d. Whether or no was the said testator T. C. at the time of his ,^' '" ^"y
other per-

death possessed of, entitled to, or interested in any, and what goods, sonal prop-

chattels, personal estate, and effects, other than and besides the sev- ^hLh the

eral articles inquired after by the preceding interrogatory ? If yea, testator

Set forth a full, true, and particular account of all such personal tied, and
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CH. XIII. estate and effects distinguishing the several particulars thereof; And
how the whether or not have or hath you or either of you, or any and what
same has persons or person, by your or either of your order, or for your or

posed of. either of your use, possessed or received all or any, and what part of

such last-mentioned personal estate and effects of the said testator T.

C, or any and what moneys produced from the sale and disposition

thereof, or of any and what part or parts' thereof ? If yea. Set forth a

full, true, anil particular account of all such personal estate and

effects, and of all and every the sura or sums of money so possessed

and received from the sale and disposition thereof, distinguishing the

several particulars thereof, together with the names of the persons or

person by whom the same and every part thereof were or was pos-'

sessed and received, and what parts of such personal estate and

effects now remain in your, or either and which of your hands or

powar, and what is the amount or balance due from you and each of

you in respect of the moneys so possessed or received, and all other

particulars relating thereto, fully and at large ? And whether or not

is any part of the said testator's personal estate and effects now out-

standing, and if so, in whose hands or power ? Declare, &c.

As to any 3d. Have or hath you or either of you, or any and what person or

laid out by persons by your or either of your order, or for your or either of your

the exam- ygg, paid, laid out, expended, or allowed any sum or sums of money

paj'ment of in Or towards payrpent and satisfaction of the said testator's debts,

tor's^debts
funeral and testamentary expenses or otherwise on account of the said

fanerai and testator's personal estate ? If yea. Set forth a full, true, and parfic-

tavy ex- ular- account of all such sum and sums of money so paid, laid out,

penses.
^j. expended, together with the times when, and the names of the per-

sons by 'and to whom and for what, the same and every part thereof

have or hath been so paid, laid out, expended, or allowed, and all the

particulars relating thereto fully and at large, according to the best

and utmost of your knowledge, remembrance, information, and be-

lief.

As to what 4th. Have all the debts due and owing by the said testator T. C.
dsbts r6~

main nn- ^t t'ls time of his decease, and his funeral expenses been paid and

P^"^- satisfied, or do any and which of such debts now remain due and

owing ? And if so, To whom, and to what amount, and on what

security or securities ? Declare, &c.

As to the Was or not the said testator P. C. at his death possessed of or in
particulars

. , . -. ,

of the testa- some manner interested in a messuage or tenement at H., m the

est'i^n"ease.
county of M. ? If yea. Set forth the particulars of which the same

hold prera- consisted, and from whom, and under what lease or agreement and for

whdseoccu- what term, and at and by what yearly or other rent the same and
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every part thereof was holden by the said testator, and set forth also CH. Xin.

at what rent and other conditions and for what term of years you pation the

have since taken the same, and in whose occupation the same and
bee"if s^nce

every part thereof hath been since the death of the said testator and bh death,

1 . , . and at what
now IS, and at what rent or rents. rent.

Whether or no have you or either and which of you, since the As to what

deatli of the said testator, possessed any and what property of the said specff^cally

testator which was specifically bequeathed by him, other than and bequeathed

except such moieties as you have delivered to the specific legatees : possessed

If yea, Set forth a fall, true, and particular inventory and account
ami'ifmtf"

thereof, and of every part thereof, and all the particulars whereof besides

., . , , , . . ,..„,, , , such as has
the same consisted, and the quantities, qualities, lull, real, and true been deliv-

values of the said particulars, respectively.
'"^"'^ "''®'''

Whether or no are any and which of the annuitants in the said As to what
, ^

"^ annuitants
testators will named living, and have any and which of the said an- underawill

nuitants died since the death of the said testator, and when in partic-
^],j ^^^^

ular, and hath or have any and what sum or sums of money been paid hpe died

in discharge of any and which of their said annuities, and in partic- testator's

ular in discharge of the annuities given for the charitable purposes in gul's have'
the said will mentioned, and when and by whom, and have any and been paid

what fund or funds been set apart and in whose name or names, and charge of

in what manner to answer the same annuities, or iny, and which of !'^.e''' "n"*!"
' ''

'

ities, and
them ? Set forth, &c. what funds

have been

,
set apart to

answer the
same.

Interrogatories for the further examination of executors, defendants, pursu-

ant to a decree.

Between S. H. and others, infants, by J. F. their

next friend, - Complainants,

and

J. S. H. an infant, J. G., S. G., and

W. B., Defendants.

Interrogatories exhibited on the behalf of the defendant J. S. H.

for the further examination of the defendants J. G. and S. G., pur-

suant to the decree made on the hearing of this cause, bearing date

the day of , before J. S. Esq., one of the Masters of *

this Court, to whom the said cause stands referred.

1st. Have any and what money, securities for money, book and

other debts, goods, chattels, estate, and effects belonging to the per- eys and ef-
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CH. XIII. sonal estate of J. S. H. deceased, the testator in the pleadings of this

feots re- cause named, at the time of his decease, or which have since accrued,

account of
^"S^") or become due on account of his business carried on by you

the busi- by virtue of his will or otherwise, been received by you or either and

on by the which of you, or come to your or either and which of your hands,
examinants custody, possession, or power, or to the hands, custody, possession, or

of the will power of any other person or persons by your or either of your order,

former ex- o"" ^^^ your or either of your use since the time of and other than

animation and besides what is set forth in your last examination put in before

the said Master ? Set forth a full and particular account of all and

singular such money, securities for money, book and other debts,

goods, chattels, estate, and effects, and when and by whom and from

whom and on what particular account the same and each and every

part thereof were or was received.

As to the 2d. Have you or either and which of you paid any and what

incurred in ^um or sums of money, or been at any and what expense or expenses

the execu- ;„ gj^fj about your executorship or in and about the management
torship or

, . r^
the man- and conduct of the business of the said testator J. S. II. either by

theTesta-°
yourselves or by any person or persons appointed or authorized by

tor's busi- you to manage and conduct the same business since your former
116SS sines

v <- •/

the former examination put in before the said Master in this cause, other than
examma-

j^j^^j besides what are set forth in your former -examination ? Set forth

the particulars of all such payments and expenses, and when and by

whom and to whom paid and on what account ; Were the same and

every of them just debts and necessary expenses ? Declare according

to the best of your and each of your several and respective knowledge

and belief.

As to any 3d. Are there any parts of the goods, chattels, moneys, securities

personal
'"^ ^°^ money debts, estates or eifects either specific or pecuniary of or

estate, belonging to the estate of the said testator J. S. 11. deceased, at the
debts, and . °„ , . , , , . , , , , , . , .

effects, par- time or Ins death, or which have accrued or become due since his

tocertam"^
death, now outstanding unreceived or now remaining in your hands

specific undisposed of and unaccounted for, and particularly a five guinea

piece, a silver pencil-case, sundry medals, and small pieces of silver

coin and other things ? Have any and what means or endeavors

been used by you or either and which of you or by your order to

collect or get in such outstanding debts and efl^ects, and when and

in what manner? Have any or either and which of the persons

owing such debts or sums of money to the said testator's estate,
*

declined or refused to pay the sanne and for what reasons ? Declare

the truth of the several matters inquired after by this interrogatory,

according to the best of your knowledge, remembrance, and belief.
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Interrogatories for the examination of witnesses before the Master as to CH. XIII.

a testator's real estates, and the title-deeds belonging thereto.
""

Between T. H. and S. his wife, Complainants,

and

H. J. and others, - - Defendants.

Interrogatories exhibited on behalf of the said complainants,

before A. P. Esq. one, &c. [the usual title'] for the examination of

witnesses.

1st. Whether or no as you for any and what reason know or believe i. As to the

was A. B. the testator in the pleadings of this cause named at the [o whTch'^'
time of his death seised of or otherwise and how entitled to or in "le testator

wR,s Gnti—
any and what manner interested in any and what freehold and copy- tied, and

hold estates, and in particular had he any and what interest in a cer- ^^^
.'"'^'^"

tain estate called P. in the parish of K. in the county of M. ? Set ticular

forth a full, true, and just description and particular of all and every

the freehold or copyhold estates which the said testator was seised pf

or entitled to or interested in at the time of his death, and where the

same and every part thereof is situate, and in whose tenure or occu-

pation the same and every part thereof then was or since has been

and now is respectively. Set forth, &c. •

2d. Have you or had you at any time and when last in your cus- g As to the

tody or power any deeds or deed, instruments or instrument, papers title-deeds

or paper-writings or writing belonging or in any manner relating to thereto

;

any and what freehold or copyhold estate which the said testator was

seised of or entitled to or interested in at the time of his death, and

in particular relating to the said estate called P., or to a certain mes-

suage, lands, and premises situate in the said parish of B. in the said

county of M. called L., in the occupation of D. H., or to another

messuage, lands, and premises in the said parish of B. called T. P.,

in the occupation of the said D. H., or to another messuage, lands

and premises called C. P. situate in the parish of M. in the said

county, in the occupation of J. J. ? Set forth a list or schedule of Schedule

nil TIT IT' *
tnsrGOi r6~

all and every such deeds or deed, mstruments or instrument, papers quired to be

or paper-writings or writing, and set forth what is become of such °'^'
'

thereof as were but are not now in your custody or power, and set

forth also whether any person or persons and who in particular as you

know or for any and what reason believe has or have now or has or

have at any time and when had in his, her, or their custody or power

any and what deeds or deed, instruments or instrument, papers or

paper-writings or writing belonging or in any manner relating to the

said freehold and copyhold estates of the said testator, or any and what

part thereof.
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CH. XIII. As to what the property of a lunatic consists, also as to the rents received

and the application thereof, the repairs done to the estates and what land-

tax has been redeemed.,

1st. Of what did the property of the said lunatic consist at the

death of his father, and of what doth it now consist, and what part of

it did then and doth now consist of personal property ? And set forth

a full, true, and just rental and particular of the real estate to which

the lunatic became entitled at the death of his father, and the nature,

quantities, and qualities tliereof, and where the same and every part

thereof is situate, and the yearly value of each particular thereof, and

in whose tenure and occupation the same and every part thereof was

at the death of the father of the said lunatic, and since has been, and

now is, and under what yearly or other rent or rents, and for what

terra or terms of years, and whether at full rack-rent, or how other-

wise.

2d. Have not you, or some person or persons, and who by your

order or to your use since the death of the father of the said lunatic,

been in possession or receipt of the rents and profits of the real estates

to' which the said lunatic became entitled at tlie death of his father,

or of some and what part thereof? If yea. Set forth a full, true, and

particular account of all and every sum and sums of money which

hath and have been received by you or by any person or persons by

your order, or to your use, for or in respect of the rents and profits

of the said estates, or any part thereof which have become due since

the death of the father of the said lunatic, and when and by whom
and from whom and for what rent, and of wliat part of the said

estates and when due all and every such sums were respi^elively

received ; And set fortli also a full, true, and particular account of

the manner in which such rents and profits have been applied or dis-

posed of by you in each year, particularly distinguishing how much

thereof hath in each year been applied for the maintenance and pro-

vision of the lunatic and how much thereof for repairs and other out-

goings.

3d. Were the repairs which have been so done to the said estates

been done by you by the advice of any surveyor or builder, and

whom, and were the same necessary and such as the tenants of the

said several premises had a right to require from their landlord ? If so,

why ? And was (he father of the said lunatic at the same average

expenses for repairs in his lifetime as you have incurred since his

death ? And if not, why ? And whether or no is it a prudent course

of management to let the said estates upon such terms tiiat the ten-

ants have a right to require such repairs, and might not the same

have been let on repairing leases or otherwise upon terms more ad-
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vantageous to the landlord ? And would you have let the said estates CH. XIII.

upon such terms and have done the said repairs thereto if the said

estates had been your own property ? And have you not redeemed

the land-tax on some and what part of the said estates, and for what

Interrogatories for the examination of mortgages in possession.

Between, &c.

Interrogatories exhibited, &c. {Before the Master.)

1st. Whether or no is or are there any and what sum or suras of As to what

money due and owing to you, or any or either and which of you for
'rinci/al^

principal or interest on the mortgaged premises in the pleadings in and inter-

this cause mentioned ? If yea, Set forth how much is due for prin-

cipal and how much for interest, and the particulars thereof respec-

tively, and how you make out or compute the same. Set forth, &c.

2d. Have you or either and which of you, or any other person How long

or persons, and who by your or either and which of your order, or for ^ants have

your or either and which of your use, been for any time and how long ''^?'""''S'

in possession or receipt of the rents and profits of the said mortgaged rents and

premises, or of any and what part thereof ? If yea, Set forth a full,
\l^^ premis-

true, and iust rental and particular thereof and where the same and «s, and

, p . . , , r.
' what has

every part thereof is situate, and the yearly value ot each particular been re-

thereof, and in whose tenure and occupation the same and every part account"

is and hath been during the time of such possession, and under what thereof.

yearly or other rent or rents. And set forth also a full, true, and par-

ticular account of all and every sum and sums of money which hath

and have been received, or but for your or some, or one, and which

of your wilful default or neglect might have been received by you,

or some, or one and which of you, or by any other person or persons,

and whom by your or some or one and which of your order or for

your or some or one, and which of your use, for or in respect of the

rents and profits of the said mortgaged premises or any part thereof,

and when and by whom and from, whom, and for what rent, and of

what part of the said mortgaged premises, and when due all and every

such sums were respectively received or might have been received.

Set forth, &c.

24
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CH. XIII. Interrogatories for the examination of a mortgagee of an estate in the West
Indies.

BetwecQ W. D. Q. and J. G., - Plaintiffs,

and

W. B., W. A., J. J., G. B., and

W. L., - - - Defendants.

Interrogatories exhibited by the plaintiffs and the defendants J. J.

and W. L. before Sir W. W., bart., one, &c.

As to the

amount of

the princi-

pal and in-

terest due
on the

eecuritiea.

As to what
moneys
have been
laid out in

necessary
repairs or

lasting im-
prove-
ments.

As to what

1st. Is there or not any sum of money due and owing to you for

principal or interest on the mortgages in the pleadings in this cause

mentioned and in the decree in this cause particularly specified ? If

yea, Set forth how much is due to you for principal and how much

for interest, and the particulars thereof respectively, and how you

make out or compute the same. Set forth the matters in this in-

terrogatory inquired after according to the best of your knowledge,

remembrance, information, and belief; distinguish whether you set

forth the same from your own knowledge or from any and what

written book, document, or account, or from the information of any

other person or persons, and if from the information of any other

person or persons set forth the name or names of such person or

persons and the time when you received such information ; and if

according to your belief only, set forth how and from whom in what

manner and when you received the information on which you form

your belief and all the grounds and reasons for such your belief, fully

and at large.

2d. Have you laid out or expended any sum or sums of money in

necessary repairs or lasting improvements upon the estates and

premises in the island of J. comprised in the indentures of mortgage

in the decree in this cause particularly mentioned ? If yea, set

forth what sum or sums of money you so laid out or expended, and

for what repairs or lasting improvements, and when, where, by whom
and to whom particularly such sum or sums of money and every of

them respectively was or were paid, laid out, or expended ; And set

forth and distinguish how much of such sum and sums of money

hath been laid out or expended in necessary repairs, and how much

in lasting improvements ; Set forth the matters in this interrogatory

inquired of you according to the best of your knowledge, remem-

brance, information, and belief; distinguish whether you set forth

the same from your own knowledge or, &c. ( Conclude as in the first

interrogatory.)

3d. Set forth a full, true, and particular account of the rents, pro-
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duce, and profits of the estates and premises comprised in the mort- CH. XIII.

gages in the decree in this cause mentioned, received by you or by rents have .

any other person or persons by your order or for your use, or which ,viti,o„t his

without your wilful default might have been received thereout, and y''''"' ''?',
^

, , 1 , . „ fault might
when, where, and at what times respectively and by whom and from have been

whom respectively such rents, produce, and profits ar.d every part j^^^^^j^^.^

thereof have and hath and might have been received, and why and inant.

for what reason or reasons any and what part and parts of such rents,

produce, and profits have or hath not been received ; Set forth

the matters in this interrogatory inquired of you according to the

best and utmost of your knowledge, remembrance, information, and

belief ; distinguish whether, &c. ( Conclude as in the first mterrog-

atory.)

4th. Whether or no did you or any person for your use or on your As to the

account under color of the wi'it of assistance in the decree in this taken pos-

cause mentioned, enter upon and take possession of any estates and f^^f^'^^' g|_

premises the property of or belonging to the plaintiffs or those under aminant

whom they claim which were not comprised in the said several ^rjt of as-

morfgages in the said decree mentioned or any or either of them ? sistance,

If yea, Set forth what estate or estates or premises you or anj' per- rents re-

son for your use or on your account so took possession, and the therefrom.

nature, quantity, and quality thereof and the particulars thereof and

of every part thereof; And also set forth a full, true, and particular

account of the rents, produce, issues, and profits of the said estates

and premises in this interrogatory inquired after received by you or

by any other person or persons by your order or for your use, or

which without your wilful default might have been received there-

out ; and distinguish the same from the rents and profits of the

estates and premises comprised in the said several mortgages, and

set forth when and at what time and times particularly and by whom

such rents, produce, issues, and profits as by this interrogatory are

inquired after have or hath been or might have been received, and

why and for what reason or reasons any and what parts or part of

such rents, produce, issues, and profits have or hath not been received ;

Set forth the matters, &c. ; Distinguish, &c.

5th. Have you expended any sum or sums of money in lasting As to what'

impi-ovemeuts upon the estates and premises in the preceding inter- 'y^^^^ ],^'i(j

rogatory inquired after, being the estates and premises not comprised p"' j" '"^t"

'

in the mortgages in the decree in this cause mentioned ? If yea. Set prove-

forth what sum or sums of money you so expended and for what
"he"estate8

lasting improvements, and when, where, by whom, and to whom par- last men-
_ . , tioned.

ticularly such sum or sums of money and every ot them respectively

was or were paid, laid out, or expended ; Set forth the matters, &c.

;

Distinguish, &c. ,

6th. Has it not been the constant and invariable usage for your To prove at



3T2 EQUITY PEECEDENTS.

CH. XIII. agents or managers of your estates in the West Indies to transmit

what times accounts every year or at any and what other stated or uncertain

of'htfown Periods of all the sugars, rum, and other produce arising from the

estates estates in the pleadings in this cause mentioned, and how the same

their ao- have been disposed of? Were not such books annually or at some
Qounts of

j,jj(j ^hat other stated or uncertain periods examined and the accounts

duee of the therein contained signed or allowed by you as settled accounts or by

question" some and what person or persons duly or in some and what manner
at what authorized by you to settle and sign such accounts or to act on your
times snch

-r^ , ,. i, ,

accounts behalf? Do not such accounts contain an account or all the produce

am^neTand ^'"ising ^o™ ^^^ estate in the pleadings mentioned, and how the same
settled; from time to time have been disposed of for the whole of the time
whether .

, , .„,,.„.
the same smce the same were taken possession or under the writ or assistance

contain an
j.^ ^[^g pj-ggent time or for any and what part of such time ; and if not

all the prod- for the whole of such period, Set forth from what time the accounts

estates in of 'li^ produce of the estates in question in this cause have been
question, omitted to be included in the accounts returned to you or your agents
and of tlie

. ,
application in England of the produce of your other estates in the West Indies,

siiice°he ^"*^ ""^7 ^^^ f'"' what reason the same were so omitted ? Have all and
examinant each and every of such signed accounts been produced and left with

session; the Master to whom this cause stands referred, and if not why?

er such ac-
^"^^er fully and distinctly the several matters inquired after by this

counts interrogatory ; And distinguish, &c.

left with Set forth a true and accurate account of the names of the man-

*''
A *\*^

tif
agers of the estates in the pleadings mentioned, in the West Indies,

names of and of the consignee or consignees of the produce thereof in England

agers of the f™™ the time the same were taken possession of as aforesaid to the

estates in present time, and from what time and up to what time each and every
question. ^

^
,

"^

of such persons were manager or managers, or consignee or con-

signees ; Set forth the particulars inquired after by this interrogatory

according to the best of your knowledge, information, and belief.

As to the
^''^' ^^'^^^ number of negroes or slaves was there on the estates in

number of the pleadings in this cause mentioned at the time you took posses-

slaves on sion thereof under the writ of assistance in the said pleadings men-
the estates tioned ? Set forth a list or schedule thereof with the names of each
in question
at the time and every of such negroes or slaves, and of the issue and increase

inaut took thereof existing at the time or since produced after you had so taken

possession possession of the said estates ; Were or were not some and which of
under the *•

writ of as- such negroes or slaves removed at some and what time or times off

and^of tte ^^^ ^''°™ ^^'^ ®^''^ estates to some and what other estates belonging to

issue and you in Jamaica, or to some and what other place or places ? If yea,

thereof, and Which of such slaves were so removed ? Set forth the particulars and
whether names of such slaves which were so removed and of the issue and in-
any have
been re- crease thereof, and when they were respectively so removed and what

any other became of them, and how they and each and every of them and their



INTERROGATORIES. 373

issue, and increase were disposed of ; were any and which of such CH. XIII.

negroes, or of the issue and increase thereof sold, and when and to estates and

whom, and for what price or prices ? Set forth, &c. po^,! ^f
whether
any were
sold and at

what
Interrogatories for the examination of a mortgagee of a West India estate, prices.

1st. Whether or no on the sale of the plantation and estate by you To prove

to H. G. for which the said sum of $ was the consideration
^^.^ ^^^ ^-^^

or purchase-money, was the crop then on the said plantation or estate plantation

, , , . . , . , . , , 1 . , . 1 at the time
or any and what part thereof comprised in the said sale and in the said the exam-

purchase-money of $ ? If yea, whether or no have or has any '"^"'
f^^

persons or person and who, applied or converted any and what part was com^

of the crop so sold to your use, and when and to what amount as you.therewith

for any and what reason know or believe ? '"
''if ^^l?'•'

. and that the

2d. Whether or no have you in pursuance of the agreement or arti- same has

cles of sale between you and the said H. G. made the said plantation
vert"ed'to"

and other premises comprised in such agreement or articles, free and his own

clear of and from all estates, rights royal, and other duties, particu-

larly the duties if any, payable to the King of Denmark in respect of whether

the said plantation and premises on the sale and transfer thereof or ;^'^„®''|^™'

otherwise howsoever, and of and from all other duties, claims, and cleared the

incumbrances ? Do the said plantation and other premises or any
^^^ duties

and which of them now remain subject or liable to any and what charged
•' •' thereon oa

duties, claims, or incumbrances, contrary to the effect of the said the sale

. ., thereof,
agreement? and from aU

3d. Whether or no had vou any security or securities for the pay- other in-

* 1 , • I
cumbran-

ment of the said principal sum of $ and the interest thereon ces.

or any part thereof other than the said bond of the said testator T. B. To prove

„ . , Ti ^ 1 -i /.whether
and the covenant of the said H. G. and the mortgage or security of the exam-

the said plantation or estate ? If yea, Set forth the particulars of all
i^jf^l^'^'lfj;?

and every such securities and the' value and amount thereof and what securities

is now due thereon, and from whom respectively. testator's

4th. Whether or no have you in any and what manner and when, bond and

n • 1 c ut>
mort-

resorted for payment of any and what part of the said sum of $ gage of the

and the interest thereof or of any and what part thereof to any and pla^i'^'ion.

what other security other than the said bond of the said testator T,,i,at secu-

T. B., and if not, why? And whether if you had used due and ^^'y

m«J^'g^^*

reasonable diligence could not the payment of some and what part of to for

the said principal sum of $ , or some and what part of the of hTs^mon-

interest thereof have been in some and what manner enforced from
^^^^{{1^^. j^

some and which other of your securities other than the said bond? he had used
due dili-

gence the payment thereof could not have been enforced on his other securities besides the bond.
,
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CH. XIII.

Interrogatories relating to partnership mattei-s.

Between, &c.

Interrogatories to bo, &c.

As to part- 1st. Set forth a full, true, and particular account of all and every

moneys re- tlie sum and sums of money i-eceived by you, or by any person or

ceived. persons, by the order or for the use of you and G. B. deceased, in

the pleadings mentioned, or either of you on account of the copart-

nership trade carried on by the said G. B. and the said R. B., and

after the decease of the said G. B., by you the said R. B., as in the

pleadings mentioned, and when and from whom and to whom and by

whom and on what account the same have been received and paid;

Declare the truth, &c.

As to what 2d. Have you or not at any and what time or times since the
moneys jg^y ^f drawn any sum or sums of money out of the trade which
have been j ^ j j

drawn out was SO carried on by you and the said G. B. and afterwards by you

aminant'for alone for any other purpose than for the purposes of such trade ? If

any other ygg ggj- forth a full, true, and particular account of all and every such
than part- •'

> ; i j

nership sum and sums of money, and when the same were drawn out by you

and'^in^what
respectively ; And have you or not placed out or applied any and

securities which of such sums of money at interest or in the purchase of gov-
any part

-, ^ ^ . n, ,

thereof has ernment or other, and what stocks and funds, or m any and what other

vested""
manner so as to make any profit or advantage thereby ? If yea. Set

forth how and in what manner, and in what stocks, funds, or how

otherwise, you have applied each and every of such sums and sum of

money, and all and every the sum and sums of money which you

have received as the interest or dividends thereof or otherwise on

account or by means thereof; Declare, &c.

As to the "^"l" ^®'' forth a full, true, and pjirticular account of the stock in

particulars trade, Outstanding debts, and other property and effects which belong
of the part- ' .,

° '.
, . , . , , ,,

nersliip to the said trade or busmess which was carried on by you and the

trade and ^^^^ ^' ^' ^^ '" '^'® pleadings mentioned, and which has since been

effects, and carried on by you, and all the particulars whereof the same consisted,
what debts . , , . i . . i. . ^ n i •.

are due on and the natures, kinds, quantities, qualities, full, true, and utmost
the part- value thereof; and in case the same or any of them are not now in
nership ac-

_

-^

count. your possession or power, set forth in whose possession or power the

same are ; and set forth an account of the debts which are justly due

and owing on account of such concerned, and to whom and for what

the same are due and owing; Declare, &c.

As to the 4th. Set forth a full, true, and particular account of the gains and
gains and ,.,i i t. i if* • i

profits profits which have been made since the day of , m the
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said trade or business which was so carried on by you and the said CH. XIII.

G. B. and afterwards by you alone, and by means of the moneys mside dur-

which you have received on account thereof, and how and in what
g^if^.g jjjg

manner you compute the same ; Declare, &c. partner-

1st. Whether or no were you acquainted with C. H. late of To prove

but now deceased, and for how long did you know him before his ence of a

death, and when and about what time did he die ? Whether or no partnership
and the

did the said at any time and when talse as a partner terms

with him in any and what business ? If yea. What were the terms jioTlong it

of such partnership, and what proportion or share was the said continued,
and upon

to have therein, and for how long did such partnership continue, and what terms

when and for what reason was the same determined or dissolved and g^]™ ^^nd
upon what terms, and whether or no have you at any time or times as to any

respectively heard the said make any and what declaration or tions made

declarations respecting the said copartnership or the terms or condi-
JJ^'^''^^

tions thereof or the commencement or dissolution thereof? Set j^ prove

forth, &o. '!"* a<'™'*-

2d. Whether or no were you at Christmas and for how person into

long before in any and what manner employed by the late in ^nd i'nwhat

the carrying on of his paving business ? Whether or no did the said names bills

at Christmas or at any other time and when take any ceipts were

partner and whom in his said business, and for how long did such
^^dTou?^

partnership continue, and in what name or names were the bills To prove

made out from that time to the persons for whom such business was
Jg^ ^'partf^^

done ? And whether or no were you at any time and when after ular period,

Christmas employed and by whom and by whose directions in continued

,

the making out or delivering of such bills, or in the receipt of moneys '" ?''''''y °°

for the same, and in whose name or names were receipts for such fered in the

moneys given ? Set forth, &c. an^ by
'

3d. Whether or no did the said in any and what manner whom it
.

. „, . . was cameo
and when and for how long time after Christmas continue to on, and

carry on the paving business in which he had been concerned or in ^"^^g'.'
*

any and what manner to interfere therein or in any part thereof, or ceipts were
. , . , . 1 ii /• 1 made out

;

by whom was the said paving business and every part thereot, and aigo to

particularly the business of the government boards done and per- P^J^^j"
'"'"

formed from Christmas until the death of the said ,
made of

and in whose name or names were the bills made out from that time ^f ^^^^^^

to the persons for whom such business was done ? And whether or ^^^1^^',^°"

no were you at any time and when after Christmas employed, in the busi-

and by whom and- by whose directions in the making out or deliver-
u^,fer^what

ing of such bills or in the receipts of moneys for the same, and in agreement.

whose name or names were receipts for such moneys given ? And
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CH. XIII. whether or no in or about Christmas or at any other time and

To prove when were the stock of carts, horses, barges, and other property

Mnptoyed
employed in the said paving business or any part thereof vahied by

dnring par- any person or persons and whom ? And if yea, upon what occasion

years in ^^^ such valuation take place and under what agreement and at what
paving cer- prices ? Declare, &c.
tain streets,

'

and to 4th. Whether or no were and the said or either and

]n-ofi" were
'"'hich of them.in or about the years or employed in

to belong, the paving of and any other and what street or places in the
and as to .

•' ^
any decla- City of L. ? If yea, To whom were the profits of such particular

Koade rela- P^^™S business to belong as you for any and what reason know or

tive there- believe, and did you at any time or times and when hear the said

To nrove a
make any and what declaration or declarations respecting

;
partnership the same ? Declare, &c.

to in sev- ' ^^h. Whether or no did you the defendant I. C. and R. C. now
eral trades, deceased, or either and which of you at any time or times and when
the shares

.

j j

of the par- respectively enter into copartnership with the bankrupt T. C. in the

ested by" pleadings of this cause respectively named, in the several trades or

whom the businesses of or in any and which of such trades or busi-
capital was o « i -^ -r , ,

provided, nesses : And if yea. In what shares and proportions were you the

Bgreenients ^^^^ ^' ^' ^""^ ^^^ ^^'"^ ^' ^' ^""^ ^^^ ^^^^ bankrupt respectively

made reia- interested in such trades and every of them, and what was the capi-

to, and as to tal employed in such trades or businesses or every of them, and by
the partner- ^jjom was the same provided, and what were the conditions and
ehip mon- ^ '

eys ; by agreements between you in each and every of such trades with

stock was respect to the providing of capital and the bringing into and taking

provided at Qyj nioneys from the said trades and to whom did the buildings,

mencement stock, and utensils, in each and every such trade belong at the com-

nershtp'^^an mencement thereof, or by whom were the same provided, and what
account re- vvas then agreed between you with respect thereto? And set forth

the part- the particulars of all such buildings, stock and utensils, and the full,

etook'and '•''"^' ^^^ utmost value thereof, and of every part thereof, and what

the value hath since become thereof ? Declare, &c.
thereof.

Interrogatories as to the sale of a ship, the moneys received for freight, and

the sums expended for seamen's wages and the ship's disbursements.

Between H. D. - - - - Plaintifi",

and
G. B. Defendant.

Interrogatories exhibited on behalf, &c. (usual title before a Mas-

ter.)

1st. Whether or no is the ship called the Sir E. H. in the plead-
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ings of this cause mentioned sold ? If yea, Wiien and where and by CH. XIII.

whom and to whom and at what price was the same so sold ; and ^g to the

have you or hath or have any other person or persons and who by 'j*!^ °^ 'j*^

your order or to your use or by the order or to the use of any other the moneys

person or persons and whom at any time or times and when respec- [hereby.

lively received the said purchase-money or any and what part thereof,

or .for what reason doth the same or any and what part thei'eof now
remain unreceived and what hath become thereof, and if the said ship

be not sold, for what reason does the same remain unsold ?

2d. Whether or no have you or hath or have any other person or As to the

persons and who by your order or to your use received any sum or™°"|JjJ®'

sums of money for the freight of the said ship ? If yea, Set forth a the freight

f 11 . -1.1 ^ 1, -1 1 1 of the ship.
lull, true, and particular account of all and every such sum and sums

of money which hath or have been received by you or any other per-

son or persons by your order or to your use for the freight of the said

ship, and when respectively and for what and from whom and by whom
all and every such sums were so received and set forth, also whether

any and what sum or sums of money now remain due and owing in

respect of the freight of the said ship, and from whom and for what

all and every such sums are due and owing, and why the same re-

spectively are unreceived.

3d. Whether or no have you paid any sums or sum of money for As to the

the seamen's wages and other charges in respect of the said ship f^ sea-

forming a prior lien to the demand of the said complainant, or for ™^"'^

any bills drawn by the captain of the said ship from the island of C. the ship's

for the ship's disbursements ? If yea, Set forth a full, true, and par- ^l^^_

ticular account of all and every the sum and sums of money which

hath or have been so paid by you and when and to whom and for

what all and every such sums were respectively paid and disbursed ;

Set forth; &c.

An interrogatory for the examination of a person pro interesse suo.

Have you any and what estate, right, or interest in or to the prem-

ises in the pleadings of this cause mentioned situate in , or the

rents and profits thereof, or in any and what part or share parts or

shares thereof? If yea. Set forth the nature and extent of such your

estate, right, or interest, and how and in what manner you make out

or derive the same.
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^^- -^'^^- Forms of Interrogatories for the Cross-Examination of

Witnesses.

In Chancery.

Interrogatories to be administered for the cross-examination of

witnesses to be produced, sworn and examined on the part of the

plaintiffs in a certain cause now depending and at issue in the High

Court of Chancery, wherein the Most Noble Charles Duke of D. and

J. S. are complainants, and E. C. spinster is defendant, on the part

and behalf of the said defendant.

As to wit- 1st. Did you act as the auctioneer of and put up to sale by public

acted as auction the premises in the pleadings in this cause mentioned ? If

auctioneer,
yg^^ j);^ yQ^ prepare or cause to be prepared the printed particulars

pared the of sale by which the said premises were sold, and by whom and by

of'saJe-'^" whose direction were such printed particulars of sale prepared, and

by whose direction and upon whose account and for whom did you
As to rep- , .... -r^. i tt

resentations prepare or cause the same to be prepared .'' Did you not or did not

Fl^'^®
''th

7°'^'' assistants or some other agent of the said complainants and who
plaintiff's by name inform the company present at the time of tlie sale of the

the saV said premises, or represent to them that the said premises were let

that the q^ lease as stated in the said particulars of sale, and did you in any
premises ^ ' j j

were let on and what manner explain to them such statement contained in the said

s^^to'his
particulars of sale? Did you not produce and exhibit to the said

having pro- company present at the time of the said sale a lease or some paper-

instrument writing purporting to be a lease of the said premises, and was or not

t"be°the"^
the same produced and shown to the said company by you or by your

lease or a assistants or some other agent of the said complainants and whom by

lease re- name, as the lease or copy of the lease of the said premises referred

ferred to in jq ;„ Jqj. 2 of the said particulars of sale ? Did you not or did not
the partic-

_

'
_

•'

ulars of your assistants or some other agent of the said complainants and who

also'as to ^7 name read or state from the said paper-writing or alleged or pre-

comments tended lease to the said company present at the time of the said sale,
made by

i , • 1

him on the the terms and conditions under which the said premises in the plead-

therein"
^

^"S^ "^ '^''^ cause mentioned to be comprised in lot 2 of the said

contained, particulars of sale were so stated by you or such other person or per-

sons to be on lease ? Did you not or did not your assistants or some

other agent of the said complainants and who by name at the time

of the said sale comment upon the covenants and conditions con-

tained in such pretended or alleged lease, and represent the same as

being highly advantageous to a purchaser and more beneficial to a

landlord than what are usually introduced into leases in general, and

particularly did you not or did not such person or persons represent

or state to the said company at the time of the said sale,, that the
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tenant of the said premises was bound to keep the same in repair, CH. XIII.

and was not entitled to timber from off the same premises for that

purpose, or to that or the like or some other and what effect ?

Declare, &c.

2d. Did not Mr. A. the solicitor for the said defendant apply to
Astoanpli-

you for a copy or abstract of the alleged lease under which the cation be-

premises described as lot 2 in the pleadings in this cause mentioned wftn'ess by
were stated to have been let, and when or at what time was such '''^, '^^''^['4"

.

' ant's souoi-
apphcation made ? Did you not at the time of such application tor for a

inform the said Mr. A. for the first time that no such lease had been alleged
^

then granted, and had any such lease in fact been then granted ? '''"^<'; ""'l

-_,"=„ ' ^ whether
Declare, &c. the same

had in fact

3d. Did you not and when deliver to the said Mr. A. as the solici- granted.

tor for the said defendant a draft or copy of a draft lease purporting As to wit-

to be the same as was produced by the auctioneer or agent on behalf delivered to

of the said complainants at the time of the said sale, or what did ,i„t>s solici-

you represent the same to be at the time, and what passed between f°'"
" ^''^^^

.

' r lease pur-
you and the said Mr. A. relative to such draft lease ? Did not the porting to

said Mr. A. return such draft lease to you with some and what obser- „, was^pro-

vations thereon, and did you not afterwards and when return the duced at

tlie sale
same to him with several and what alterations made ther^m ? whatpa'ssed

Dpplare <fec
relative

ueciaie, (SC.
tliereto.and

as to the alterations which were made by the witness therein.

4th. Did not the intended lessee of the said premises make some « ^ ^-^

and what objections to the said proposed draft lease, and did not con- objections

siderable negotiations take place between you and the said intended the intend-

lessee before the terms of the said proposed draft lease were agreed fl j^ssee

, ,

''to the pro-

upon and settled with him ? Did not the indenture of lease which posed draft

was ultimately executed by the said intended lessee contain several
t^'g ne^otia-

and what clauses different and in what respect from the said draft """^ which

r k ^ ^^^"^ place
lease when first delivered to the said Mr. A., and also different and in conse-

in what respect from such draft lease when last delivered to the said
the^reof and

Mr. A. ? Declare, &0. J" what re-

spect the

lease when

5th. What is the date of the said indenture of lease ? When and '^^^'^'^'^'^

differed

at what time was the said indenture of lease of the said premises from the

and the counterpart thereof executed by the lessor and the lessee
(^^.^f- deiiv-

thereof respectively ? And when or at what time did you give or ^r^^'-

cause notice thereof to be given to the said Mr. A. or to his copart- date and

ners as the solicitor for the said defendant or to either and which of e™tion of'

them, and deliver or cause to be delivered to him or them a copy of "'« i«fise

such lease ? Declare, &c. notice

thereof was given to the defendant's solicitor.
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CH. XIII. 6th. Do you know any other matter or thing not inquired after by

The con- these interrogatories which may tend to the benefit or advantage of

geaemHii- '•''® ^^''^ defendant in this cause ? If yea, Set forth the same fully

tevrogatory. and at large as if you had been thereto particularly interrogated.

,

As to the Was the said L. N. capable at the time when the said agreement

of a stew-^ ^^s made of forming an accurate judgment or competent opinion of
ard or innd- the value of the coal mines or beds of coals under the lands and
agent of the

. . .

yaiue and grounds in the said memorandum of agreement and release com-

coal"mines P'''sed ? And had he as you do for any and what reason know and
in ^yhat ca- believe any and what knowledge of and practice in such matters or
paoity he .

' °
,

'^

•was em- m any matters relating to coal mmes, and had he ever and when

th?de-
been employed in any coal mines or in or about concerns or business

ceased of that description, or was he in any respect acquainted therewith,
owner i,,,; ,, ,. ,..
thereof, and ^nu nad he in any and what manner been in any way obtammg
^* '°j?"*°?" knowledge and information of the nature and value of coal mines,
cnpatiou in _

'^ .

'

life pre- and in what capacity or character was he employed by the said Sir

thereto.
'^- ^- deceased, and especially at the time when the said memoran-

dum of agreement and release were respectively made and thence-

forth to the time of his decease, and what had been his business or

occupation previously to his being so employed by the said Sir T. B. ?

Declare the truth and your utmost knowledge, remembrance, and

belief herein.

Whether a Upon what occasion of and prior to the execution of the said

read over to release by the said Sir T. B. was the same read over by or to him,
the grantor

g^^j jjy whom by name was the same read over, to him ? Was the
previously ' •'

to his exe- said Sir T. B. as you do for any and what reason know or believe

same^and aware of the terms and conditions of the said release, and in par-

•whether he ticular of the number of acres of coal thereby conveyed, and the
was aware „ «

j j ^

of the mode of payment for the same, and that the same might be gotten as

thereof or
l^ickly as possible, and that the payment for the same would not be

the effect completed for 276 years or for any and what number years, and that
thereof, '

. , „ , . , , , , , , -e.

and the according to the terms ot the said release he would be a trespasser it

Da™°*^t i^^ entered the pits of the said company to ascertain that the iron,

the con- stone, and upper bed of coal were not damaged or carried away, and

money.
" 'hat the coals then under the lands then occupied by the before-named

S. F., &c. or any and which of them were therein comprised ? Set

forth the several matters inquired after by this interrogatory fully and

at large, according to the best and utmost of your knowledge, remem-

brance, information, and belief, together with the means of knowing

and reasons for believing the same, and the truth declare, &c.
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If the said Sir T. B. had been aware of all or any and which of the CH. XIIL

circumstances in the last preceding interrogatory mentioned, or that Astoapar-
the said upper bed was intended to be included so as to destroy and ty having

lock up the iron-stone, would he as you do and for any and what rea- deed with-

son know or believe have executed the same ? And did he not exe- ?°'
I^^J^^'''

cute the same in confidence that the said release had been prepared examined

with a view to the fair and equal benefit of both parties, and in igno- on hiTpart

ranee that such terms and conditions as in the preceding interrogalory ^j'' '"
??"rt^ o o J fidenoe that

mentioned were contained ttierein, and if not, why not ? And had not it had been

the said Sir T. B. a high opinion of the said J. H. and J. J., or of one pt-li'"^'

and which of them, and did he either read over the whole of the said

release, or any and what part thereof, himself, or give directions that

any other person should do so for him before he executed the same ?

And if yea. Whom did he direct to read over the whole of the said re-

lease, or any and what part thereof, and to whom and in whose pres-

ence were such directions given ? Set forth, &o. (
Co7iclude as in

the preceding interrogatory.)

What was the age of L. N. at the time when the memorandum of ^s to the

agreement in the pleadings in this cause mentioned was made, and "g« ™d
t 1 i"! -1 • "1 n t

StUtG 01
what was the state of his bodily health and mental faculties at the mental fao-

time ; had he not been twice, or how often stricken with palsy pre- "/e^ard o^

viously thereto, and was he not thereby to a great, or to some and land-agent,

, ^ -, , ,
.'

. .and wheth-
wriat extent, or irom some and what otlier cause, ineincient or inca- er from

pacitated to transact business requiring knowledge and skill, or re- ^^'[^"'^u.

quiring the exercise of mental faculties to transact the same, and in was not

particular was not the said L. N. unfit and unequal to treat for the tatedor un-

sale of the said coal mines and for making proper stipulations and squal to
^ ^ c ^ enter into

provisions for carrying such treaty into effect ? Declare the truth a oontraot]

and your utmost knowledge, remembrance, information, and belief
(.gj^i ^^ines

herein. ,
with a view
to securing

Were you not acquainted with the handwriting of the said L. N. the interest

for a long, and for some, and what period of time in particular, before
pioye^rf^"

the two letters dated respectively the 31st day of October, 1789, and As to the

the 18th day of December, in the same year, marked respectively the hand-

with the letters (C) (D), and which have been produced and shewn ™tam let-

to you, were written or do bear date, and is not the manner or char- ters (writ-

acter of handwriting of the same respectively a different character steward

and manner from that wherein the said L. N. wrote at some and what °'' '"-"5"
,

agent), and
earlier period during the time you have known his handwriting, and whether

in particular is not such character or manner of handwriting much ^^^ ^ot

more unsteady and indistinct, and more scrawling, and so far as you ™<""^ feeble
' '

. _ than at an
can judge, more feeble than the character or manner of the said L. N.'s earlier
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CH. XIII. handwriting, at some and what earlier period in particular, of your

period and acquaintance with him, and do you not know or believe and for some
whether he ^^^^ what reason that the said L. N. was in a feeble state of health at
was not
then in fact the time when the said two letters do respectively bear date ? De-

state of
" clare the truth of the matters aforesaid, together with your utmost

healtli. knowledge and belief herein, and your reasons for the same.

Interrogatories to be administered for the cross-examination of wit-

nesses to be produced, sworn, and examined on the part of the plain-

tiff in a certain cause now depending and at issue in the High Court

of Chancery where M. li. is complainant and J. 11. and E., his wife,

E. R. and H. L. and J. H., an infant, are defendants, on the part and

behalf of the said defendant J. H.

As to the 1st. Are you a subscribing witness to the pretended or alleged

due exe-
.].^gj. ^^jjj ^^^ testament of J. H. deceased, in the pleadings of this

a will. cause named, and which has been exhibited to you on your exami-

nation on the behalf of the said plaintiff? If yea. Did the said J. II.

sign the said pretended or alleged last will and testament, and pub-

lish the same as his last will and testament in your presence and

in the presence of the other subscribing witnesses thereto, or either

and which of them as you kiiow, and were you all present together

with him, when he signed and published the same as his last will and

testament, or how else ? And did you and the other subscribing wit-

nesses to the said pretended or alleged will respectively, or either and

which of them, sign or set your or their name or names as subscribing

witnesses to the signing and publishing thereof by the said J. II. in

the presence of the said J. II., or how else, and did not you or the

subscribing witnesses to the said pretended or alleged will, or one

and which of them attest and subscribe the same when the said J. H.

was not present? And on what day and at what time of the day,

and when was the said pretended will signed and published by the

said J. tl., and attested by you and the other subscribing witnesses,

and how came you to be an attesting witness to the said pretended

or alleged will, and by whom were you requested to be present at

the i-igning and publishing thereof, and to attest the same ? And
was there or not some other and what last will and testament of

the said J. H. at the time when he signed and published the said

pretended or alleged will? And if yea. What has become thereof?

Declare, &.c.

As to the

republioa- 2d. Are you a subscribing witness to the alleged writing or memo-

will, randum at the bottom of the pretended or alleged last will and testa-
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ment of J. H. deceased in the pleadings of this cause named and CH. XIII.

which has been exhibited to you on your examination on behalf of

the said plaintiff, and alleged to be a re-execution and republication

thereof by the said J. H. deceased ? If yea, Did the said J. H. sign

the said pretended or alleged writing or memorandum in your pres-

ence and in the presence of the other subscribing witnesses thereto

or either and which of them as you know, and were you all present

together with him when he signed and published the same as a re-

execution and republication of his last will and testament, or how

else ? And did you and the other subscribing witnesses to the said

pretended or alleged writing or memorandum respectively, or either

and which of them sign or set j'our or their name or names as sub-

scribing witnesses to the signing and publishing thereof by the said

J. H. in the presence of the said J. H., or how else ? And did not

you or the other subscribing witnesses to the said pretended or alleged

writing or memorandum, or one and which of them attest and sub-

scribe the same when the said J. H. was not present? And on what

day and at what time of the day and when was the said pretended or

alleged writing or memorandum signed and published by the said

J. H. and attested by you and the other subscribing witnesses, and

how came you to be an attesting witness to the said pretended or

alleged writing or memorandum, and by whom were you requested to

be present at the signing and publishing thereof and to attest the

same ? And was there or not some other and what last will and tes-

tament of the said J. H. at the time when he signed and published the

said pretended or alleged writing or memorandum ? And if yea,

What is become thereof? Declare, &c.

3d. How do you know and what particular reason have you to be- ^g jg tjjg

lieve that the said J. H. was of sound and disposing mind, memory, sanity and

T . , , . , mental
and understanding, at the time when he signed and published the said capacity

pretended or alleged will, or writing, or memorandum ? And was he "^^^^^
^^'

or not, or might he or not, for anything you know, or have any reason

to believe to the contrary, be at the time of unsound and undisposing

mind, memory, and understanding, and incapable of making a will,

and how did you consider him to be in that respect ? And in what

state of health of body and of what age was he at the time ? And

what opportunity. had you to judge of his sanity or insanity, of his

capacity or incapacity to make a will, or conduct his worldly affairs ?

And did or not you or the other attesting witnesses respectively, or

any or which of them converse with him at, or before, or after the

time when you say he signed and published the said pretended or

alleged will, or writing or memorandum ? And if yea, Was his con-

versation sensible and indicative of his capacity to make a will, and
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CH. XIII. manage his concerns, or how else ? And had you or not any acquaint-

ance or intimacy with him for any and what length of time before or

after he, as you say, signed and published the said pretended or alleged

will, or writing, or memorandum ? And was he or not in some and

what manner, as you know or believe, and why, influenced and pre-

vailed upon, and by whom, to make the said pretended or alleged will,

or to sign or publish the said alleged writing or memorandum ? And
was he or not under great mental imbecility from his age and infirmi-

ties ? Declare, &c.

The con- 4th. Do you know any other matter or thing not inquired after by

general
these interrogatories which may tend to impeach the validity of the

interroga- said pretended or alleged will, or writing, or memorandum, to the

benefit of the said defendant J. H. in this cause ? If yea, Set the

same forth.

Title of interrogatories for the cross-examination of a party examined pro

interesse suo.

Between W. A. - - - - Plaintiff,

and

H. S. &c. &c. - Defendants.

Interrogatories exhibited before W. W. P., one of the Masters of

the High Court of Chancery for the cross-examination of the above-

named defendant W. 0., pursuant to an order made in this cause, bear-

ing date the day of , whereby it was ordered that the

said defendant "W. 0. be at liberty to go before Mr. P., one of the

Masters of the said court, and be examined pro interesse suo.

Interrogatories to the competency of witnesses, exhibited to them on their

cross-examination.

As to wit- Are you not interested in all or some, and which of the matters in
ness being . , , . i ,.,,.,.,. .^

interested issue between the parties, or some and which ot them m this suit,

of the ^^^t''
^'"^ shall you not and in some and what manner lose or gain by the

and wheth- event thereof, and especially are you not the defendant in an action

defendant of trespass, or in some and what action at law wherein the defend-

in an action
j^„jg jq ([jig cause or some and which of them are plaintiffs, and

of trespass
. -.

in which wherein is or was at issue or depending either mediately or iramedi-

jljg ]^„j3 °Q ately the right and title of the complainants and defendants in this

question is cause, or of some and which of them, to the same beds or strata of
depending,
whether a coal, the right and title whereto is litigated and iu issue in this cause.
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or to some and which of the same beds or strata, or to some or what CH. XIII.

other beds or strata of coal, and has not a verdict been found in the verdict was

aforesaid action at law in favor of the plaintiffs therein, and is not ex-
fg^'the

°

ecution stayed therein by the order and injunction of the High Court plaintiffs at

of Chancery obtained in this cause upon the application of the com- whether

plainants or of some and which of them therein ? Declare the truth of
*of°ta°ed'

the several matters aforesaid, together with your utmost knowledge by injuno-

and belief herein.

Have you not lately and since this suit was instituted, and at what As to

time in particular, become a copartner together with the before-named
^itnegs'ijag

several complainants or some and which of them in the establishment not become

or concern called or known by the name or style of the " L
. with the

M Company " and in the pleadings mentioned, and have you
tSje'coocem

not thereby or by some and what other means acquired, and have you carried on

not now and do you not and for what reason claim to have a beneficial and whe'th-

interest, or some and what interest in the beds or strata of coal, the er he does
'

. ' not claim a
right and the title whereto is litigated in issue between the complain- beneficial

ants and defendants, or some and which of them in and by this suit, or ^^^ lands

a beneficial, or some and what interest in some and which of the said *,® *''}®
.

.
whereto 13

beds or strata of coal, or in some and what parts thereof, or m some in issue be-

and which of the several matters whereto this suit has relation ? paries.
*

Declare the truth of the several matters aforesaid, together with your

utmost knowledge and belief herein.

Shall you not be in some manner a gainer or be otherwise affected whether

in case the will of the said J. H. should be estabhshed and carried into witness has

execution ? If so, set forth how and in what manner or in what terest in the

respect you are likely to be a gainer or affected thereby. Declare, &c.
^e^t'ofVe
willinques-
tion.

Interrogatories for the examination of a witness, on the voir dire as to his

being interested.

(For aform of title, vide ante, No. 8, p. 267.)

To ascer-

1st. Have vou any and what interest in the performance or non- fain wliat

IIlt6r6Slj

performance of the agreement in the pleadings of this cause men- witness has

tioned ? And if yea. Set forth the nature of such your interest and
fo/^an'roof

how the same arises. Declare, &c. tbe agree-

ment in

2d. Have you any and what interest in the determination or decis- ^s to his

ion of this cause, or can you by any and what means gain or lose by
J^g^e® g'^^of

the event of the said suit ? Declare, &c. the suit.

25
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CH. XIII. 3d. Ai'e you under any and what honorary or legal obligations and

As to any to whom to pay or secure or to see paid or secured the costs or any

he mayTe P^'''* °^ ^^^ ™^'' °^ *^® ^^^^ defendant which she has or may incur in

under to this suit or be liable by decree or otherwise to pay ? Declare, &c.
pay or se- ^ •/

'

cure the de-

fendant's

costs.

Articles to discredit witnessea.

Articles exhibited by A. B. complainant in a certain cause now de-

pending and at issue in the High Court of Chancery wherein the said

A. B. is complainant, and C. D. defendant, to discredit the testimony of

E. F., G. H., and J. K., three witnesses examined before L. H. Esq.,

one of the examiners of the said Court on the part and behalf of the

said defendant.

1st. The said A. B. doth charge and allege that the said E. F. hath

since his examination in the said cause owned and acknowledged that

he is to receive or be paid and also that he doth expect a considerable

reward, gratuity, recompense, or allowance from the said defendant

in case the said defendant recovers in the said cause, or the said cause

be determined in his favor, and that the said E. F. is to gain or lose

by the event of the said cause.

2d. The said A. B. doth charge and allege that the said G. H. and

J. K. are persons of bad morals and of evil fame and character, and

that they are generally reputed and esteemed so to be, and that the

said G. H. and J. K. are persons who have no regard to the nature or

consequences of an oath, and that they are persons whose testimony is

not to be credited or believed.

The title must be varied if the depositions are taken by commission

;

As thus:

Articles exhibited by A. B. complainant in a certain cause depend-

ing and at issue in the High Court of Chancery wherein the said A.

B. is complainant, and C. D. defendant, to discredit the testimony of

E. F. and G. H., two witnesses examined by virtue of a commission

issued out of the said Court to J. K. and others directed for the exam-

ination of witnesses in the said cause, upon certaip interrogatories

exhibited before them for that purpose, and which said witnesses were

examined in the said cause on the part and behalf of the said de-

fendant.
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DECKEES AND DECRETAL ORDERS.





CHAPTER I.

DECREES AND DECRETAL ORDERS.

Original Decree.

1. Introductory part.

Circuit Court of the United States for Massachusetts Dis-

trict.

A. B. -
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matters aforesaid, the parties are to produce before the said

Master, upon oath, all deeds (or books), and writings in their

custody or power relating thereto, and are to be examined

upon iiaterrogatories as the said Master shall direct.

ni. Where account directed.

It is ordered that it be referred to a Master to take an ac-

count, &c. And for the better taking of the said account, and

discovery of the matters aforesaid, the parties are to produce,

&c., and are to be examined, &g. as the said Master shall

direct, who in taking the said account is to make unto the par-

ties all just allowances.

See Decrees for Account, posi, p. 393.

IV. Directions in decree for an account where the parties^^are to be exam-

ined as witnesses.

In the taking of the which account the said Master is to

make to all parties all just allowances. And for the better

taking of the same, they are to produce before, and leave with,

the said Master all deeds, books, papers, and writings in their

custody or power relating thereto, and are to be examined

upon interrogatories as the said Master shall direct. For which

purpose, and for the examination of parties as witnesses in aid

of the said account, if necessary, the said Master is hereby

armed with a commission. And the" said Master is to make his

report touching the matters hereby referred to him, with all

convenient speed. And if, in taking the said account, any spe-

cial matter shall arise, the said Master is at liberty to state the

same to the Court.

V. Direction for production limited.

And for the better taking of the accounts before directed,

the parties are to be examined upon interrogatories, and pro-
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diice before tlie said Master, upon oath, all books, papers, and
writings in their custody or power relating thereto, as the said

Master shall direct, who in taking the said accounts is to make
unto the parties all just allowances.

VI. Liberty to state special circumstances.

And the Master is to be at liberty to state any special circum-

stances.

Vll. Separate report.

And let the Master be at liberty to make a separate report as

to any of the matters aforesaid.

Vm. Direction for sale of estates.

It is ordered that the said estates or a sufficient part thereof,

be sold, with the approbation of the said Master, to the best

purchaser or purchasers that can be got for the same, to be al-

lowed of by the said Master, wherein all proper parties are to

join as the said Master shall direct. And in order to such sale,

the parties are to produce before the said Master upon oath, all

deeds and writings in their custody or power relating to the

said estates.

IX. Direction for production limited.

It is ordered and decreed, that the said intestate's real es-

tate, or a sufficient part thereof, be sold, &c. And in order

for such sale, the parties are to produce before the said Master,

upon oath, all deeds and writings in their respective custody

or power relating thereto, as the said Master shall direct.
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X. Direction to settle conveyance, &c. in case parties differ.

And the said Master is to settle the said conveyances, in case

the parties dififer about the same.

XL Direction for payment or transfer by party.

It is ordered, that the said defendant do pay unto the plain-

tiff the sum of $

Xn. Order for reference to Master to fix time, &c.

The Court doth order that it be referred to the said Master

to appoint a time and place for the execution of the purchase-

deeds, and payment of the purchase-money. And it is further

ordered, that the plaintiffs do execute the purchase-deeds at

the same time and place ; and at the same time, on execution

of those deeds, the defendant is to pay the plaintiffs the pur-

chase-money.

XIII. Direction for payment or transfer into Court.

It is ordered, that the said defendant do pay the sum of

$ into this Court, to the credit of this cause, subject to

the further order of the Court.

XIV. Direction for payment out of Court.

It is ordered, that the sum of f standing in this

Court to the credit of this caiise be paid to the plaintiff, and

for the purposes aforesaid, the clerk is to draw, &c.

XV. Further directions.

And the Court doth reserve the consideration of all further

directions, until after the said Master shall have made his

report.
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XVI. Keservation of interest.

And the Court doth reserve the consideration of, &c. and

of interest, until after the said Master shall have made his

report.

XVII. Reservation of costs.

And the Court doth reserve the consideration of, &c. and

of the costs of this suit, until after the said Master shall have

made his report. .

XVni. Direction for taxation and payment of costs, &c.

Let the Master tax all parties their costs of this suit. And
it is ordered, that such costs, when taxed, be paid as follows,

viz : the plaintiffs' costs to Mr. , their solicitor, &c.

XIX. Liberty to apply.

And any of the parties are to be at liberty to apply to the

Court as occasion shall require.

DECREES FOE ACCOUNT GENERALLY.

XX. Decree for account.

The Court doth order and decree, that it be referred to

Mr. E. one of the Masters of this Court, to take a mutual

account of all dealings and transactions between the plaintiff

and the defendant, for the better clearing of which account,

the parties are to produce, <fec. (see usual directions, No. II.

ante), as the said Master shall direct, who, in taking of the

said account, is to make unto the parties all just allowances,

and what, upon the balance of the said account shall appear

to be due from either party to the other, is to be paid as the

said Master shall direct. And it is further ordered, that the

injunction formerly granted in this cause, for stay of the de-
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fendant's proceedings at law, be in the mean time continued,

and the defendant's judgment is to stand a security for pay-

ment of what, if any thing, shall appear to be coming to him
on the balance of the said account ; and the Court doth reserve

the consideration of the costs of this suit, and of all further

directions, until after the said Master shall have made his

report, when either side is to be at liberty to apply, &c.

XXI. Decree for account, with special direction.

And in taking the said accounts against the defendant Jacob

Wilkinson, the said Master is to charge the defendant Jacob

Wilkinson with the sum of , borrowed by him from the

testator's estate, to enable him to purchase the estate in the

pleadings mentioned, together with interest from the time of

the purchase, at the rate reserved in the mortgage of the estate

in the pleadings mentioned.

XXII. Decree for account, regard being had to particular circumstances.

In taking of which accounts, the said Master is to have

regard to the said agreement, by the said order of the 1st day

of March, 1738, made an order of this Court relating to the

personal estate of the said testator Nicholas Hardinge, which

is hereby established, and to be taken as such in the said

accounts.

XXin. Direction for allowing stated account.

And if, in taking the said accounts, the said Master shall

find any account stated, he is not to ravel into the same.

XXIV. Decree for account.

Liberty to surcharge andfalsify Stated Accounts.

[A bond had been given for- the balance of the stated

account.]
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The Court doth think fit, and so order and decree, that the

account stated the 24th day of May, 1744, between the plain-

tiff and the defendant do stand, with liberty to either side

to falsify or surcharge the same. And it is hereby referred to

Mr. H., one, &c. to take a general account of all dealings and
transactions between the said plaintiff and defendant, from
the foot of the said account ; and that the said Master do
likewise take an account of what is due for principal and in-

terest on the bond in question, and that the same be brought

into the general account ; and if, in .taking the said account

between the parties, the Master shall find the said defendant

debtor to the plaintiff on the said general account, at any
particular period of time, and after that time the plaintiff

does not become debtor to the defendant in the said general

account, then from such period of time, that the said Master

do apply what shall be coming due from the defendant to the

plaintiff, first, to pay the interest on the said bond, and then

to sink the principal. And it is ordered, that what shall ap-

pear to be due from either party to the other on 'the balance

of the said account, be paid by such party from whom such

balance shall be found due to the other. And it is further

ordered, that an injunction be awarded to stay the said de-

fendant's proceedings at law on the said bond against the

plaintiff, until after the said Master shall have made his re-

port ; and for the better clearing of the said accounts before

directed, all parties are to produce, &c. (^See usual directions.

No. III. ante.') And the Court doth reserve the consideration

of costs, and of all further directions, until after the said Mas-

ter shall have made his report, and any of the parties are to

be at liberty to apply, &o. QSee usual directions, No. XIX.)

XXV. Decree setting aside stated accounts, and directing general account.

{Inter alia.'] The Court declared that the three stated ac-

counts dated, &c. ought to be opened and set aside, and

doth order and decree the same accordingly ; and it is hereby

referred to Mr. S., one, <fec. to take a general account of all

dealings and transactions between the plaintiffs, or either of

them, and the defendant ; and also of the value of any tim-
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ber, &c., ia the taking of which account, the said Master is

to make unto all parties, all just allowances ; and for the bet-

ter taking the said account, all parties are to be examined, &c.

(See usual directions, No. HI. ante.) And it is ordered and

decreed, that what shall be found due upon the balance of

the said account from either party to the other, be paid by the

party from whom the same shall be found to be due to the

others of them ; and it is ordered and decreed that the said

defendant do pay to the plaintiffs their costs of so much of the

cause as relates to the setting aside the said stated accounts,

to be taxed by the said Master. And the Court doth reserve

the consideration of the rest of the costs of this suit until

after the said Master shall have made his report, and the said

parties are to be at liberty to apply, as, &c. (*S'ee usual direc-

tions, No. XIX. ante.')

DECKEES EESPECTING PERSONAL ASSETS.

XXVI. Decree in creditor's suit.

This Court doth order and decree, that it be referred to Mr.

H., one, &c., to take an account of what is due to the plaintiffs,

and all other the creditors of James Robinson, deceased, the

intestate in the pleadings named, and of his funeral expenses,

and to compute interest on such of the debts as carry interest,

after the rate the same respectively carry interest, and the said

Master is to cause an advertisement to be published in the

and such other public papers as he shall think fit, for

the creditors of the said intestate to come in before him and

prove their debts, and he is to fix a peremptory day for that

purpose, and in default of their coming in to prove their debts

by the time so to be appointed, they are all to be excluded the

benefit of this decree, but the persons so coming in to prove

their debts, not parties to this suit, are, before they are to be

admitted creditors, to contribute to the plaintiffs their portion

of the expense of this suit, to be settled by the Master. And
it is ordered, that the said Master do take an account of the

personal estate of the said intestate come to the hands of the

said late defendant, his administrator, or to the hands of any

other person by his order, or for his use. And it is ordered,
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that the said intestate's personal estate be applied in payment
of his debts and funeral expenses in dne course of adminis-

tration. And for the better taking of the said accounts, &c.

(^See usual directions, No. HI. ante.) And this Court doth

reserve the consideration of all further directions, and of the

costs of this suit, until after, &c. (^See usual directions, No.

XV. ante.) And any of the parties are to be at liberty to

apply, <fec. (^See usual directions, No. XIX. ante.)

XXVII. Direction for sale of personal estate specifically bequeathed, and for

apportionment on deficiency of assets.

It is ordered, that the said Master do take an account of the

testator's personal estate specifically bequeathed ; and it is

ordered that the same be sold by the said defendant, in such

manner as the Master shall direct. And it is ordered, that the

money to arise by such sale, be paid into Court. (^See usual

directions. No. XIII. ante.) And it is ordered, that the said

Master do apportion the money to arise, &c. and the moneys

hereinbefore directed to be paid into Court, when paid in,

among the creditors of the testatrix, named in the first sched-

ule to his report, according to the sums reported due them

;

and he is to make a separate report of the matters aforesaid

;

and out of the moneys to arise, &c. and the moneys hereinbe-

fore directed to be paid into Court, when paid in, it is ordered,

that the several sums to be apportioned to such creditors, be

paid to them respectively, or to the legal personal representa-

tives of such of them as may be dead. And for the purposes

aforesaid, the clerk is to draw, &c.

XXVin. Decree in suit by legatee.

It is ordered, &c., that it be referred to Mr. C, one, &c.,

to take an account of the personal estate of William Robert

Mingay, the testator in the pleadings named, come to the

hands of James Mingay, deceased, the sole executor of the

said testator, WiUiam Robert Mingay, in the lifetime of him

the said James Mingay, and to the hands of the defendants,
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the executors of the said James Mingay, since his death, or

any or either of them, or to the hands of any other person or

persons, &c. And it is ordered, that what on the said account

shall appear to have come to the hands of the defendants be

answered by them personally ; and what on the said account

shall appear to have come to the hands of the said James

Mingay in his life, be answered by the defendants, his execu-

tors, out of his assets, in a course of administration. But in

case the defendants shall not admit assets, &c. (^8ee decrees

respecting executors and trustees, post.') And it is ordered, that

the said Master do take an account of the debts, funeral

expenses, and legacies of the said testator, William Eobert

Mingay, and compute interest on such of his debts as carry

interest, after the rate, &c. And upon his legacies, from the

time and after the rate directed by the said testator's will,

and where no time of payment or rate 'of interest is thereby

directed, then after the rate of 4 per cent, per annum, from

the end of one year after the said testator's death. And it is

ordered, that the said Master do cause an advertisement to be

published in the for the creditors of the said testator

to come in before him and prove their debts ; and he is to fix

a peremptory day, &c. And such of them as shall not come

in by the time so to be limited are to be excluded, &c. (^See

decree in creditor's suit, Wo. XXVI. ante.) And it is ordered,

that the said testator's personal estate be applied in payment

of his debts and funeral expenses in a course of administra-

tion, and then in payment of his legacies. And for the better

taking of the said accounts, &c. (^See usual directions, No.

in. ante.) And it is ordered that all parties be paid their

costs of this suit, to be taxed by the said Master out of the

said testator's estate. And this Court doth reserve the con-

sideration of all further directions until after, &c. (See usual

directions, No. XV. ante.) And any of the parties are to be at

liberty to apply, &c. QSee usual directions, No. XIX. ante.)

XXIX. Direction for abatement.

And in case his (the testator's) personal estate shall not be

sufficient for the payment of his legacies, then the legatees are

to abate in proportion to be settled by the said Master.
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XXX. Inquiry as to the next of kin.

And the said Master is also to inquire and state to the Court

who were the next of kin of the said testator liying at the time

of his deatli, and whether any of them are since dead ; and if

dead, who is or are their personal representative or representa-

tives. And for that purpose tlie said Master is to cause adver-

tisements to be published in the and such other public

papers as he shall think fit, for such next of kin to come in

and make out their kindred ; and he is to fix a peremptory day

for that purpose, and in default thereof they are to be excluded

the benefit of this decree. And for the better taking, &c. and

discovery of the matters aforesaid, &c. (^See usual directions,

No. m. ante.)

XXXI. Decree on bill by next of kin, with inquiry.

This Court doth order and decree, that it be referred to Mr.

S., one, &c. to take an account of the personal estate of J. D.

the testator in the pleadings named, not specifically bequeathed,

&c. And it is ordered, that the said Master do also take an

account of the said testator's debts, &c. and compute interest,

&c. And it is ordered, that the said Master do cause adver-

tisements, &c. And it is ordered, that the said testator's per-

sonal estate, not specifically bequeathed, be applied in payment,

&c. And it is ordered, that the said Master do inquire and

state to the Court who were the next of kin of the said testa-

tor living at the time of his death, and for that purpose the

said master is to cause advertisements, &c. And for the better

taking of the accounts, &c. And this Court doth reserve the

consideration of all further directions, and of the costs of this

suit, until after, &c. And any of the parties are to be at lib-

erty to apply, &Q,.

XXXII. Decree on bill by next of kin, subject to inquiry.

The Court doth order that it be referred to Mr. A., one, &c.

to inquire whether the plaintiffs, or either of them, are or is, or

not next of kin of G. J., deceased, the intestate in the pleadings
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named. And in case the said Master shall find that they or

either of them are or is, then it is ordered and decreed, that

the said Master do take an account of the personal estate of

the said intestate, &c. And it is ordered, in case the said Mas-

ter shall take such last-mentioned account, he do also take an

account of the said intestate's debts, &c. ; and he is to compute

interest, &c. and for that purpose he is to cause advertise-

ments, &c. And it is ordered, that the personal estate of the

said intestate be applied in payment of his debts, &c. And in

case the said Master shall find the plaintiffs, or either of them,

are or is any of such next of kin, then it is ordered that the said

Master do inquire and state to the Court who are such next of

kin, if any, besides the plaintiffs, and whether any. or either of

them is or are since dead, and if dead, who is or are his, her,

or their personal representative or representatives. And for

the better taking of the said accounts, &c. And this Court

doth reserve the consideration of all further directions, and of

the costs of this suit, until after, &c. ; and any of the parties

are to be at liberty to apply, &c.

XXXrn. Direction for establishing -will.

It is ordered, &c., that the will of the said testator B. H. S.,

is well proved, and ought to be established, and the trusts

thereof performed, and doth therefore order and decree the

same accordingly.

Where will admitted.

The Court declared that the will of the said testator being

admitted by the said defendant Philip Herbert, his heir-at-law,

ought to be established and the trusts thereof performed, and

doth order and decree the same accordingly.

XXXIV. Decree in suit by bond creditor where assets legal.

(The plaintiff's annuity was secured by bond.)

It is ordered, &c., that it be referred to Mr. A., one, &c., to

take an account of the said intestate Francis Barefoote's per-
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sonal estate, come to the hands of the said defendant, or to the

hands of any other person or persons by his order or for his

use. And the said Master is also to take an account of what

is due to the plaintiff for the arrears of his annuity, and of all

other the said intestate's debts and funeral expenses. And it

is ordered and decreed, that the said intestate's personal estate

be applied in payment of what shall be so reported due to the

plaintiff, and of his other debts and funeral expenses, in a

course of administration. And in case the said intestate's per-

sonal estate shall not be sufficient for that purpose, then the

said Master is to take an account of the rents and profits of the

real estate of the said intestate received by the said defendant,

or by any other person or persons by his order, or for his use,

and thereout the said plaintiff and the said intestate's other

specialty creditors are to be paid what shall be remaining due

to them as aforesaid. And in case the said rents and profits

shall not be sufficient, then it is ordered and decreed that the

said intestate's real estate or a sufficient part thereof be sold,

&c. (^See usual directions, No. VII. ante.) And out of the

money arising by such sale, the plaintiff and the other specialty

creditors of the said intestate are to be paid what shall be

remaining due to them. And in case the said intestate's

specialty creditors shall exhaust any part of his personal estate

in payment of their demands, then the said intestate's simple

contract creditors are to come in and receive a satisfaction pro

tanto out of his real assets. And the Court doth reserve the

consideration of the costs of his suit, and of all further direc-

tions until after the said Master shall have made his report.

And for the better clearing of the accounts before directed, &c.

(^See usual directions, No. IH. ante.)

XXXV. Decree where assets equitable.

The defendant J. P., the heir-at-law of the testator T. P.,

having admitted his will, the Court declared the same ought to

be established, <fec. (/See establishing will. No. XXXIII. ante),

and doth order and decree the same accordingly, and that it be

referred to Mr. H., one, &c. to take an account of what is due

to the said defendants B. and M. for principal and interest on

their respective mortgages, and to tax them their costs of these

26
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suits. And also to take an account of what is due to the plain-

tiifs in both causes, and to all other the creditors of the said

testator for their respective debts, and to compute interest, &c.,

and to this end the said Master is to cause an advertisement,

&c., and the said Master is likewise to take an account of the

said testator's personal estate, come to the hands of, &c. (^See

decree in creditor's suit, Personal Assets, Ifo. XXVI. ante.)

And such personal estate is to be applied in payment of the

debts of the said testator in the course of administration.

And in case the said testator's personal estate shall not Ijo

sufficient to pay his debts, then the said Master is to take an

account of the rents and profits of the said testator's real es-

tate which have accrued since his death, and have come to the

hands of, &c., and the same are to be applied in payment of the

said testator's debts not satisfied out of his personal estate,^an
passu. And in case the personal estate and the rents and

profits of the real estate of the said testator shall not be suffi-

cient to pay his debts, the mortgagees now submitting to a sale

of the said real estate, it is ordered and decreed that the said

real estate, or a sufficient part, be sold, &c. (/See usual direc-

tions, No. Vin. ante.') And the money arising by the said sale is

to be applied in the first place in payment of what the said

Master shall certify to be due to the said defendants, the mort-

gagees respectively, for their principal, interests, and costs, ac-

cording to their respective priorities, and in the next place in

payment of what shall be remaining due to the other creditors

of the said testator pari passu. And if any of the creditors by

specialty have exhausted or shall exhaust any part of the said

testator's personal estate in the satisfaction of their debts, then

they are not to come upon or receive any further satisfaction

out of the .said testator's real estate, until the other creditors

of the said testator shall thereout be made up equal to them.

And in case there shall be any surplus remaining of the money

arising by the sale of the said testator's real estate after the

payment of his said debts, it is ordered and decreed that the

same be paid to the said defendant J. P. And for the better

taking of the aforesaid accounts, &c. (>S'ee usual directions,

No. IH. ante.) And the said Master is also to tax the plain-

tifis in both causes, and the defendants P. and P. their costs of

these suits to this time, which are to be paid them out of the
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said testator's estate. And the Court doth reserve the con-

sideration of their subsequent costs until after the said Master

shall have naade his report. And the said parties are to be at

liberty to apply to this Court, as, &c. (iS'ee usual directions,

No. XIX. ante.)

XXXVI. Decree for foreclosure.

It is ordered, &c., that it be referred to Mr. K. one, &c., to

compute what is due to the plaintiffs for principal and interest

on their mortgage, and to tax them their costs of this suit ; for

the better discovery whereof, &c. (^See usual directions, No.

III. ante.) And upon defendants paying unto the plaintiffs

what shall be reported due to them for principal, interest, and

costs as aforesaid, within six months after the said Master shall

have made his report, at such time and place as the said

Master shall appoint, it is ordered, that the said plaintiffs do

reconvey the mortgaged premises free and clear of all incum-

brances done by them, or any claiming by, from, or under

them, and do deliver up all deeds and writings in their custody

or power relating thereto upon oath to the said defendants, or

to whom they shall appoint. But in default of the said de-

fendants' paying unto the said plaintiffs such principal, inter-

est, and costs as aforesaid, by the time aforesaid, it is ordered

and decreed, that the said defendants do stand absolutely de-

barred and foreclosed of and from all equity of redemption of,

in, and to, the said mortgaged premises.

XXXVII. Order for enlarging time.

This Court doth order, that upon the said defendant's pay-

ing unto the plaintiff, on or before the 23d day of December,

inst. the sum of f , reported due to the plaintiff for in-

terest and costs on his said mortgage by the said Master's

Eeport, the time for the defendanf s redeeming the said mort-

gaged premises be enlarged for six months. And upon such

payment it is ordered, that it be referred back to the said

Master to compute the plaintiff his subsequent interest and tax
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him his subsequent costs, and also the costs of this application,

and to appoint a new time and place for payment of what shall

be found due to the plaintiff in respect thereof. But in default

of the defendant's paying unto the plaintiff the said sum of

$ by the time aforesaid, the said defendant is to stand

absolutely foreclosed.

XXXVIII. Final order for foreclosure.

Upon opening of the matter this present day unto this Court

by Mr. J., being of the plaintiff's counsel, it was alleged that

by the order made on the hearing of this cause, it was referred

to Mr. E. one, &c., to take an account, &c., pursuant where-

unto the said Master on the 5th of March last made his report,

and thereby certified the sum of $ to be due to the

plaintiff for principal, interest, and costs, on the said mortgage,

which he appointed to be paid on the 5th day of September

last between the hours of ten and twelve of the clock in the

forenoon, at which time and .place W. W. being duly author-

ized by the plaintiff, attended, to have received the said money,

but neither the plaintiff, or any person on his behalf did then

attend to pay, or have since paid or tendered the same, as by

the af&davit of the said W. W. now read appears ; and there-

fore it was prayed that the said defendant may now be and

stand absolutely debarred and foreclosed, of and from all right,

title, interest, equity, and benefit of redemption, of, in, and to,

the said mortgaged premises ; which, upon reading the decree,

the Master's report, and the order for confirming the same,

this Court held reasonable ; and doth order the same accord-

ingly-

XXXIX. Decree for redemption against mortgagee in possession.

It is ordered, &c., that it be referred to Mr. B., one, &c., to

take an account of what is due to the defendant R. for princi-

pal and interest on his said mortgage, and to tax him his costs

of this suit. And the said Master is also to take an account of

the rents and profits of the said mortgaged premises come to

the hands of the said defendant R., or of any other person or



DECREES. 405

persons by his order or for his use, or which he without his

wilful default might have received. And what shall be coming

on the said account of rents and profits is to be deducted out

of what shall be found due to the said defendant K. for princi-

pal, interest, and costs. And for the better taking the said

account, all parties are to produce, &c. (^See directions, No.

in. ante!) And what upon the balance of the said accoimt

shall be certified due to the said defendant R. for his principal,

interest, and costs, it is ordered and decreed that the said

plaintiff A. 0. do pay the same unto the said defendant R.

within six months after the said Master shall have made his

report, at such time and place as the said Master shall appoint,

and that thereupon the said defendant do re-surrender the said

mortgaged premises unto the said plaintiff A. 0., or unto such

person or persons as he shall direct, free and clear of all in-

cumbrances done by him or any person claiming by, from, or

under him, and deliver unto the said plaintiff upon oath all

deeds and writings in his custody or power relating to the said

mortgaged premises. But in default of the said plaintiffs pay-

ing unto the said defendant R. what shall be so certified due

to him for principal, interest, and costs, as aforesaid, after such

deductions made thereout as aforesaid, at such time and place

as aforesaid, it is ordered that the said plaintiffs bill as against

the said defendant R. do from thenceforth stand dismissed out

of this Court, with costs, to be taxed by the said Master.

XL. Decree for foreclosure against mortgagor and second mortgagee.

(The plaintiffs were the executor and executrix of the first

mortgagee. The defendant Meriton was the second mort-

gagee. The defendants the Colliers were the mortgagors.

The defendant Meriton submitted by his answer, that in case

the defendants, the Colliers, should not redeem, the mortgaged

premises should be sold.)

It is ordered, &c., that it be referred to Mr. S., one, &c.,

to compute what is due to the plaintiffs for principal and inter-

est on their mortgage, and to tax, &c. And upon the defend-

ant H. M., his paying unto the said plaintiffs what, &c.,
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within sis months after the said Master shall have made his

report, as such time, &c. it is ordered and decreed, that the

said plaintiffs do assign the said mortgaged premises, free, &c.,

and to deliver up all deeds, &c. to the said defendant H. M.,

or to whom he shall appoint. But in default of the said de-

fendant H. M. his paying, &c., it is ordered and decreed, that

the said defendant H. M. do from thenceforth stand absolutely

debarred and foreclosed, &c. (*S'ee decree for foreclosure, No.

XXXVI. ante.) And in case of such foreclosure it is ordered

and decreed, that the said Master do compute what is due to

the plaintiffs for subsequent interest on their mortgage, and do

tax them their subsequent costs. And upon the said defend-

ants M. C. and A. C. their paying unto the plaintiffs what,

&c. within three months after the said Master shall have made

his subsequent report, at such time, &c. it is ordered and

decreed, that the said plaintiffs do reassign the said mortgaged

premises, free, &c. and do deliver up all deeds, &c. to the said

defendants A. C. and M. C, or to whom they shall appoint.

But in default of the said defendants A. C. and M. C, their

paying unto the said plaintiffs such principal, interest, and

costs as aforesaid, it is ordered and decreed, that the said

defendants A. C. and M. C. do from thenceforth stand abso-

lutely debarred and foreclosed, &c. (^See decree for foreclosure,

No. XXXVI. ante.) But in case the said H. M. shall redeem

the said plaintiffs, then it is ordered and decreed, that the said

Master do compute what is due to the said defendant H. M.

for principal and interest in his mortgage, and tax him his

costs of this suit ; and do also compute interest for what the

said defendant H. M. shall so pay unto the plaintiffs for prin-

cipal, interest, and costs as aforesaid. And upon the said

defendants A. 0. and M. C. their paying unto the said defend-

ant H. M. what shall be so reported due to him for principal,

interest, and costs in his mortgage as aforesaid, together with

what he shall so pay unto the plaintiffs as aforesaid, with inter-

est for the same, within three months after the said Master

shall have made his subsequent report, at such time, &c. it is

ordered and decreed that the said defendant H. M. do convey

and assign the said mortgaged premises, free, &c. and do

deliver up all deed, &c. to the said defendants A. C. and

M. 0., or to whom they shall appoint. But in default of the
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said defendants A. 0. and M. C, their paying unto the said

defendant H. M. such principal, interest, and costs as afore-

said, by the time aforesaid, then the said defendant H. M. is

to be at liberty to apply to the Court to have the said mort-

gaged premises sold. And for the better closing of the ac-

counts aforesaid, all parties are to produce, &c.

XLI. Decree establishing lien on real estates.

It is ordered, &c., that the plaintiff has a lien upon the re-

version of the said estates, for the money paid by the plaintiff

to John Manners or his representatives, in discharge of the

several bonds entered into by him and John Martindale in the

bill named, bearing date, &c. to the said John Manners. And
it is ordered that it be referred to Mr. P., one, &c., to take an

account of what is due to the plaintiff for principal and inter-

est of the money so paid by the plaintiff in satisfaction and

discharge of the said bonds. And it is ordered that the defend-

ant do pay to the plaintiff what shall be reported due to him

within one month after the Master shall have made his report.

And in case the defendant shall not pay to the plaintiff what

shall be reported due to him on the said account within the

time so limited for the payment thereof, it is ordered, that the

money which shall be so reported due to the plaintiff, be raised

by mortgage or sale of the said freehold, leasehold, and copyhold

estates, with the approbation of the said Master, and as he shall

direct ; and in case the said money shall be raised by sale, it is

to be to the best purchaser, &c. ; and all proper parties are to

join in such mortgage or sale as, &c., and are to produce, &c.

(^See usual directions, No. IX. ante.') And it is ordered that

the money to be raised be paid into Court. (^See usual direc-

tions, No. Xm. ante.) And it is ordered that the money so to

be raised be applied in payment of what shall be found due to

the plaintiff as aforesaid. And for the better taking of the

accounts before directed, &c. (^See usual directions, No. III.

ante.) And the Court doth reserve the consideration of the

costs of this suit, and all further directions until after, &c.

(/S'ee usual directions, Nos. XV. and XVI. ante.) And any of

the parties are to be at liberty to apply, &c. (^See usual direc-

tions, No. XIX. ante.)
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XLII. Decree for foreclosure on bill by equitable mortgagee.

(The original suit was against the mortgagor, and, upon his

death, was revived against the defendant Mill, his heir-at-law.

The defendant Arnold was a purchaser with notice.)

It is ordered that it be referred to W. P., one, &c., to take

an account of what is due to the plaintiff from J. M., for prin-

cipal and interest on his securities in the pleadings mentioned,

and to tax him his costs of this suit. And it is ordered, that

the said Master do also tax the defendant J. M., the infant, his

costs of the supplemental suit. And it is ordered, that such

costs be paid by the plaintiff, and added to his own costs. And
upon the defendant A. A. his paying unto the plaintiff what

shall be reported due to him for principal, interests, and costs,

and the costs he shall so pay to the defendant J. M., within six

months after, &c., at such time and place, as, &c., it is ordered,

that the plaintiff do convey the said premises free, &c., and

deliver all deeds and writings, &c., to the said defendant A. A.,

or as, &o. But in default of the said A. A. his paying unto

the plaintiff what shall be found due to him for principal, in-

terest, and costs, as aforesaid, by the time aforesaid, the said

defendant is from thenceforth to stand absolutely debarred and

foreclosed, &c. (See decree for foreclosure, No. XXXVI. ante.)

And it is ordered that he do convey and procure all proper

parties to join in conveying the same to the plaintiff and his

heirs, or as he shall appoint, free from all incumbrances done

by him, or any claiming by, from, or under him, and deliver on

oath all deeds, papers, and writings, in his custody or power

relating thereto to the plaintiff, or as he shall appoint. And it

is ordered that the said Master do settle such conveyance.

And it is ordered that the said A. A. do deliver up possession

of the said estates to the plaintiff or as he shall direct. And
for better taking the accounts, &c. QSee usual directions, No.

HI. ante.) And this decree is to be binding on the said defend-

ant, J. M. the infant, unless, &c. (See decrees respecting

infants, post.) And any of the parties are to be at liberty to

apply, &c. (^ee usual directions, No. XIX. ante.)
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XLIII. Decree for sale on bill by equitable mortgagee.

This Court doth order and decree, that it be referred to Mr.

A., one, &c., to take an account of what is due to the plaintiff

for principal and interest on the sum of $ 500, in the pleadings

mentioned, and to tax the plaintiff his costs of this suit. And
it is ordered, that the defendant do pay the plaintiff what the

said Master shall find due for principal, interest, and costs as

aforesaid, within six months after the said Master shall have

made his report, at such time and place as, &c. And upon

such payment it is ordered, that the plaintiff do deliver up to

the defendant the indenture of lease in the pleadings men-

tioned, dated, &c. And in default of the defendant so paying

to the plaintiff what shall be found due to him for principal,

interest, and costs as aforesaid, by the time aforesaid, it is or-

dered, that the premises comprised in the said indenture of

lease, be sold, &c. (^See usual directions, No. VTTT. ante.')

And it is ordeted, that the money arising by the said sale be

paid into the Court, with the privity, &c. {See usual directions,

No. XIU. ante.) And it is ordered, that the same be applied

in payment of what shall be found due to the plaintiff for prin-

cipal, interest, and costs as aforesaid. And for the better tak-

ing the said accounts, &c. (^See usual directions. No. III. ante.)

And this Court doth reserve the consideration of all further

directions until after, &c. (^See usual directions. No. XV.
ante.) And any of the parties are to be at liberty to apply, &c.

(^See usual directions, No. XIX. ante.)

XLIV. Decree for redemption of goods pledged.

(The plaintiff was the assignee of W. C, the bankrupt.)

It is ordered, &q. that it be referred to Mr. H., one, &c., to

take an account of what remained due on the, &c. the date of

the last note exhibited in this cause for principal and interest

of the money advanced and lent by the defendant Westbrooke

to the said W. C, the bankrupt, on the pledge of the jewels,

plate, and effects mentioned in the- original note from the de-

fendant to the said W. C. dated, &c., and to carry on interest
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on SO much of the principal as remained due. And it is fur-

ther ordered, that the said master do likewise take an account

of the said jewels, plate, and etTects, specified in the last-men-

tioned note, and see which of them remain in specie in the

custody or power of the defendant, and what part thereof hath

been sold or otherwise disposed of by the defendant. As to such

part thereof as hath been so sold or disposed of, it is further

ordered, that the said Master do take an account of the real

value thereof ; and that the value of such part thereof, as hath

been so sold or disposed of by the defendant be applied in the

first place towards paying the interest, and then towards sinking

the principal, of what shall be so found to have been due to the

defendant for the money lent or advanced by him as aforesaid.

And if upon the balance of the said account, anything shall be

found to remain due to the defendant for principal or interest,

then on payment thereof by the plaintiff to the said defendant

at such time and place as the said Master shall appoint, it is

further ordered, that the defendant do deliver to the plaintiff

such iDart of the said jewels, plate, and effects, as shall be foimd

to remain in specie. But in default of such payment by the

plaintiff to the defendant as aforesaid, it is further ordered

that the said plaintiff's bill do from thenceforth stand dismissed

out of this court with costs to be taxed by the said Master.

And in case it shall appear on the said account that the de-

fendant is overpaid his said principal and .interest, then it is

further ordered that the said defendant do pay to the plaintiff

so much as shall remain due to the plaintiff on the said ac-

count, and also to deliver to the plaintiff such part of the

said jewels, plate, and effects as shall remain in specie, to be

applied as part of the personal estate of the bankrupt, for the

benefit of the creditors seeking relief, under the said commis-

sion. And the Court doth reserve the consideration of inter-

est of any money that may be found due from the defendant

to the plaintiff, in case there shall be any such, and also the

consideration of costs, till aftfer the said Master shall have

made his report. And for the better taking of the aforesaid

accounts, &c. (^See usual directions, No. III. ante.) And any

of the parties to be at liberty to apply, &c. (jSee usual direc-

tions, No. XIX. ante.)
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DEGREES FOR PARTITION, AND TO SETTLE BOUNDARIES.

XLV. Decree for partition.

It is ordered, &c. that a partition be made of

, in two moieties, between the plaintiff and defendant,

E. M. and J. M. And that a commission or commissions do

issue, directed to certain commissioners to be therein named
for that purpose ; and if tlie parties differ about tlie number of

commissions to be issued, or any other matter relating to the

issuing of such commission or commissions, the said Master

is to settle the same between them. And it is ordered that

the said commissioners do respectively make a division of

with the appurtenances, into two equal moieties,

and make the same by metes and bounds where they shall see

occasion. And all deeds and writings, relating to. the said

estates, in the custody or power of any of the parties, are to

be produced before the said commissioners upon oath, as the

said commissioners shall direct. And it is further ordered,

that the said commissioners do examine witnesses on interrog-

atories, or otherwise, relating to the matters in question as they

shall think fit. And that the said commissioners do allot one

moiety of the said estate to the plaintiff, to be enjoyed by him

in severalty ; and one other moiety thereof to the said defend-

ant, the infant, to be enjoyed by him in severalty. And after

such partition shall have been so made, it is further ordered,

that the said plaintiff and the said defendant do convey such

several moieties to each other respectively, to be held in sev-

eralty. And if the parties differ about the conveyances and

assurances to be executed for that purpose, the said Master is

to settle the same. And after the commissioners shall have

made such partition and returned the same, it is further or-

dered, that such of the deeds and writings in the custody or

power of any of the parties as relate to such part of the prem-

ises as shall by such division be allotted to either of the parties

alone, be delivered to them respectively ; and as to those that

concern any parts of the premises that sliall be so allotted to

one of the said parties jointly with those allotted to the other,

any of the parties are to be at liberty to apply to the Court for
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directions concerning the same. And it is further ordered,

that the costs of the partition before directed, be borne in

equal moieties between the plaintiff and the defendant.

XLVI. Decree for partition with reference to ascertain shares.

It is ordered, &c. that it be referred to Mr. B., one, &c., to

see what shares the several defendants are respectively entitled

to of the estates in question. And it is ordered and decreed

that a commission do issue, directed to certain commissioners

to be therein named, to make a partition of the said lands be-

tween the said defendants, according to the shares the Master

shall find they are respectively entitled to. And the Court

doth reserve the consideration of the costs of this suit, and of

all further directions, until after the said Master shall have

made his report, and the return of the said commission.

Direction where shares in settlement.

And in case the Master, in making the aforesaid inquiries,

shall find that the shares of the said several parties, or any of

them, are comprised in any marriage settlements, it is ordered,

that the several allotments to be made to them as aforesaid be

subject to the uses of the said settlements respectively.

XLVn. Commission of partition.

To James Taylor, <fec., greeting. Whereas by a decree pro-

nounced in our Honorable Court of C. bearing date the 8th

day of July, 1783, and made upon the hearing of a certain

cause depending in our said Court, wherein A. C. and J. A. C.

Esquires, are complainants, and T. L. Esq. is defendant, it was

ordered and decreed, that a commission should issue, &c.

Now, know ye, that we, in confidence for your prudence and

fidelity, have appointed you, and do by these presents give full

power and authority unto you, any three or two of you, and

hereby command you, that any three or two of you do meet

together at certain proper and convenient times and places, by
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you, any three or two of you, to be for that purpose appointed

;

and that you, any three or two of you, do from thence, go to,

enter upon, walk over, and survey the estate in question, in

the said decree and pleadings in this cause mentioned, and

according to the best of your skill, knowledge, and judgment,

make a fair partition, division, and allotment thereof, and the

same separate, set apart, and divide, and allot and appoint one

moiety thereof as and for the share of the said complainants,

and the other moiety thereof as and for the share of the said

defendant, to be held and enjoyed by the said complainants

and the said defendant in severalty ; and the parts so divided

to distinguish and separate by certain metes and bounds. And
for the better making such division, we do hereby authorize

and empower you, any three or two of you, to cause all such

witnesses as you shall see occasion for, to come before you, and

then and there examine each and every of them apart, upon

their respective corporal oaths, first taken before you, any

three or two of you, upon such interrogatories i^ writing, as

you shall see occasion for, to discover and make out the truth

of the premises, and to take the depositions of such witnesses

in writing, and cause the same to be plainly and fairly en-

grossed. And when ye have done and performed all these

things, ye shall certify and return into our Court of
,

without delay, wheresoever our said Court shall then be, the

facts and proceedings in the premises, by your certificate fairly

written, together with the said examinations and interrogato-

ries, and also this writ closed up, under the seals of you, any

three or two of you. Witness at the day of

, in the year .

DECREES FOE SPECIFIC PERFORMANCE.

XLVin. Decree for reference of title.

It is ordered, &c. that it be referred to Mr. W., one, &c., to

inquire whether a good title can be made to the estates com-

prised in the agreement in the pleadings mentioned. And it

is ordered, that he do state his opinion thereon to the Court.
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And in case he shall be of opinion that a good title can be

made, it is ordered that he do inquire and state when it was

first shewn that a good title could be made. And for the

better discovery of the matters aforesaid, &c. (See usual direc-

tions. No. II. ante.) And this Court doth reserve the con-

sideration of all further directions, and of the costs of this suit,

until after the said Master shall have made his report. And
either of the parties are to be . at liberty to apply, &c. (^See

usual directions, No. XIX. ante.)

XLIX. Decree for specific performance.— Further directions.

This Court doth order and decree, that the agreement in the

pleadings mentioned, dated the 23d day of September, 1812,

be specifically performed and carried into execution. And it

is ordered, that it be referred to the said Master to compute

interest, at the rate of -1 4 per cent, per annum on the sum of

$ , the residue of the purchase-money for the estate and

premises comprised in the said agreement, from the 30th day

of November, 1812, the time when the same ought to have

been paid, according to the terms of the said agreement. And
the said Master is to take an account of the rents of the said

estate and premises received by or come to the hands of the

plaintiff, or to the hands of any person or persons by his order

or for his use. And it is ordered, that what shall be coming

on the said account of rent (after deducting therefrom the sum
of $ , the moiety of the tax which by the said conditions

is to be paid by the defendant) be deducted from the sum of

$ , and what shall be found due for interest thereon as

aforesaid. And upon the plaintiff executing and delivering to

the defendant, at the expense of the defendant, according to

the said agreement and conditions of sale, a proper conveyance

of the said estate and premises contained in the said agree-

ment, such conveyances to be settled by the said Master if the

parties differ about the same, it is ordered, that the defendant

do pay unto the plaintiff what shall remain due on the balance

of the said account. And the Court doth not think fit to give

any costs on either side. And any of the parties are to be at

liberty to apply, &c. (^See usual directions, No. XIX. ante.)
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L. Decree for specific performance with an abatement.

The Court doth declare that the plaintiff is entitled to a

specific performance of the agreement in the pleadings men-
tioned, and to an abatement from the residue of the purchase-

money and interest, but to the amount only of what would be

the worth of the deficiency of the soil mentioned in the plead-

ings covered with wood, after deducting the value of the wood
thereon, and doth order and decree the same accordingly.

And that it be referred to Mr. T. one, &c. to settle such abate-

ment, and to compute interest on the residue of such purchase-

money after the rate of $ per cent, per annum, in case

the parties differ about the same. And upon the plaintiff pay-

ing unto the defendants what the said Master shall find to be

due from him on accoimt of the purchase-money under the

said agreement stipulated to be paid, after such abatement as

aforesaid, it is ordered that the defendants do convey and

assign the premises so contracted to be sold, to the plaintiff, or

as he shall direct ; such conveyance to be settled by the said

Master in case the parties differ about the same. And the

Court doth not think fit to give costs on either side. And any

of the parties are to be at liberty to apply, &c. (^See usual

directions, iVo. XIX. ante.}

LI. Decree for specific performance of agreement for lease.

The Court doth declare that the said agreement dated the

rl4th day of August, 1741, ought to be carried into execution,

according to the true intent and meaning of the parties, and

doth order and decree the same accordingly. And that a lease

be executed by the defendants S. and his wife to the plaintiff,

of the premises in question, with the appurtenances, for the

life of the said Mary the defendant's wife, at the yearly rent of

1 9 free from taxes ; and that such clauses and agreements be

inserted in the said lease as are directed by the memorandum
of the said agreement. And if the parties differ it is hereby

referred to Mr. B. one, <fec. to settle the same. And it is or-

dered, that the said plaintiff do execute a counterpart of such
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lease to the said defendants, and that such lease and counter-

part be at the equal expense of the said plaintiff and de-

fendants. And it is ordered, that the plaintiff do pay the said

defendants their costs of this suit, to be taxed by the said

Master.

DECREES FOK SETTING ASIDE DEEDS.

LII. Decree setting aside annuity for defect of the memorial.

It is ordered, &c. that it be referred to Mr. S. one, &c. to

take an account of what is due to the defendant for principal

and interest in respect of the sum of $ , paid for the

purchase of the annuity in question, and tax the defendant his

costs of this suit. And the said Master is also to take an

account of all sums of money received by the defendant, or by

any other person or persons by his order or for his use, on

account of the said annuity. And it is ordered, that what

shall be found due from the said defendant on the said account

be deducted out of what shall be found due to the defendant

for principal, interest, and costs as aforesaid. And upon the

plaintiff's paying to the defendant what, if any thing, shall

remain due to the defendant for principal, interest, and costs

as aforesaid, within three months after the Master shall have

made his report, at sucli time and place as the Master shall

appoint, or in case it shall be found the defendant hath been

fully satisfied, it is ordered that the defendant do deliver to the

plaintiffs the indenture, dated the 9th day of July, 1784, and

the bond dated the same day, to be cancelled ; and that the

defendant do also reconvey the premises free and clear of and

from all incumbrances done by him, or any claiming by, from,

or under him, out of which the said annuity was payable to the

plaintiff, or to whom he shall appoint ; and also deliver all

deeds and writings in his custody or power relating to the said

premises to the plaintiff, or to such person as he shall direct.

And in case it shall appear that the defendant hath been over-

paid, it is ordered, that he do pay such overplus to the plain-

tiffs. And in case the plaintiff shall not so pay to the de-

fendant what, if any thing, shall be found due to him for prin-
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cipal, interest, and costs as aforesaid, after such deductions as

aforesaid, by the time aforesaid, the plaintiff's bill is to stand

dismissed out of this Court with costs, to be taxed by the

Master. And for the better taking the account, &c. (^See usual

directions, No. III. ante.) And any of the parties are to be at

liberty to apply, &c. {See usual directions, No. XIX. ante.)

DEOBEES RESPECTING PARTNERS.

LIII. Decree for an account of partnership dealings.

It is ordered, that it be referred to Mr. A., one, &c., to take

an account of the partnership dealings between the plaintiff

and the defendant, from the foot of the account, stated the

25th day of December, 1736, except as to the item relating to

the value of the lease of the house in question. And as to

the said lease, the said Master is to set a value thereon at the

time of the dissolution of the partner.ship. For the better dis-

covery whereof, &c. (^See usual directions. No. lU. ante.)

And what upon the balance of the said account shall appear to

be due from either party to the other, is to be paid accordingly.

And the defendant is to pay unto the plaintiff one moiety of the

value that shall be set upon the said lease, as aforesaid ; and

thereupon the plaintiff is to release his interest therein to the

defendant ; and the defendant > is to indemnify the plaintiff

against the covenants contained in the said lease ; which

release is to be settled by the said Master, in case the parties

differ about the same. And the consideration of the costs of

this suit is hereby reserved until after, &c. (See usual direc-

tions, ante.)

LIV. Decree for account of assets of deceased partner.

It is ordered, that the said Master do take an account of

what was due at the time of the death of the said W. D. de-

ceased, from the partnership of W. D. deceased, J. D., W. N.,

R. H. C, and R. B., to the plaintiff T. B., as executor of J.

W. in the said bill mentioned, and to E. S. respectively ; and

27
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also what was due to all such other persons as were the credit-

ors of the partnership of W. D., J. D., W. N., R. H. 0., and

R. B., at the time of the death of the said W. D. ; and also an

account of what is now due from the said last-mentioned part-

nership to the said plaintiff T. B., as executor of the said J.

W., and to P. S. respectively, and to all such other persons as

were creditors of the same partnership at. the time of the death

of tlie said W. D., deceased. And the said Master is to com-

pute interest, &c. And it is ordered, that the said Master do

inquire whether the said plaintiffs and creditors, or any or

either and which of them, continued to deal with the said J.

D., W. N., R. H. C, and R. B., after the death of the said

W. D., and what sum or sums of money were or was paid by

the said surviving partners to the said plaintiffs and creditors

respectively, from the death of the said W. D. to the bank-

ruptcy of the said surviving partners, and what has been since

received by them respectively ; and whether the said plaintiffs

and creditors have, or any or either, and which of them hath,

by subsequent dealing released the estate of the said W. D.

from the payment of their respective debts, or what, if any

thing, remains due in respect thereof. And in making the

aforesaid inquiries, the said Master is to state any special cir-

cumstance to the Court, and to make a separate report, or

separate reports, as he may think proper. And for the better

taking the said accounts, &c. (^See usual directions, No. III.

ante.') And the Court doth reserve the consideration of all

further directions until after, &c. (^See usual directions, No.

XV. ante.) And any of the parties are to be at liberty to ap-

ply, &c. (^See usual directions, No. XIX. ante.)

LV. Decree for administration of joint and separate estates.

It is ordered, &c. that it be referred to Mr. B. one, &c. to

take an account of the partnership estate come to the hands of

the said defendants, B., P., and M., the assignees of the said

defendants S. and M., the bankrupts of the said defendant W.,

who did not become a bankrupt, or any of them, or to the

hands of any other person or persons, by their or any of their

order, or for their or any of their use. And it is ordered, that
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the said Master do also take an account of the partnership

debts, down to the time the said defendants S. and M. became

bankrupts. And the plaintiff, and all other the creditors of the

said partnership, are to be at liberty to come in and receive a

dividend under the said commission, in proportion to their

debts. And for that purpose the said Master is to cause an

advertisement, &c. (^See Decrees respecting Personal Assets,

ante.) And it is ordered, that the said partnership estate be

applied in payment of such partnership debts. And the sur-

plus is to be divided into three equal parts, and two third parts

thereof are to be paid to the said defendants the assignees, to

be by them applied in discharge of the separate debts of the

said defendants S. and M. the bankrupts, and the remaining

third part thereof is to be paid to the said defendant W. And
it is ordered, that the said Master do likewise take an account

of the separate estate of the said defendants S. and M., the

bankrupts, come to the hands of the defendants B., P., and

M., the assignees, or any of them, or to the hands of any other

person or persons, by their or any of their order, or for their

or any of their use. And the said Master is also to take an

account of the separate debts of the said defendants, the bank-

rupts. And it is ordered, that such separate estate of the said

defendants S. and M., the bankrupts, be applied by the said

defendants, the assignees, first, in discharge of such separate

debts, and then in payment of the partnership debts remaining

unsatisfied ; the said defendant W. contributing one third part

thereof. And in case there shall be any surplus of such sep-

arate estate, the same is to be paid to the said defendants S.

and M. And for the better taking the several accounts before

directed, &c. (^See usual directions, iVo. III. ante.)

DECREES RESPECTING SURETIES.

LVI. Decree for contribution against surety and indemnity from principal.

It is ordered, &c. that it be referred to Mr. E. one, &c. to

take an account of all sums of money paid by T. W. deceased,

in the pleadings named, and the plaintifis A. L. and T. W. his
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executors, or any of them, agreeable to the undertaking in the

pleadings mentioned, dated, &c. and compute interest on such

sums of money, at the rate of f 4 per cent, per annum, from

the times the several payments were made, and tax the plain-

tiffs their costs of this suit. And it is further ordered, that

the defendant G. W. do pay imto the plaintiffs one moiety of

what shall be found due for principal and interest as aforesaid,

together with their costs of this suit. And it is further or-

dered, that the defendant G. W. do pay unto the plaintiffs the

other moiety of what shall be found due for principal and

interest as aforesaid, and do also pay unto the defendant

G. W. the principal and interest before directed to be paid by

him to the plaintiffs, together with the costs of the said defend-

ant G. W. to be taxed by the said Master, and also the costs

which he shall pay unto the plaintiffs under the direction be-

fore given. And for the better taking of the said accounts, &c.

(^See usual directions, No. III. ante.') And any of the parties are

at liberty to apply, &c. (^See usual directions, No. XIX. ante.)

DECREES RESPECTING EXECUTORS AND TRUSTEES.

LVn. Direction in decree where executors admit assets.

And it is further ordered, that such part of the personal

estate of the said testator, as shall upon the said account ap-

pear to have come to the hands of the said T. be answered by

the defendants K. and A. his executors, they having admitted

assets of their said testator.

LVIII. Where assets not admitted.

And what shall appear to have been received by the said

J. H. the son, of the said J. H. the father's personal estate, is

to be answered by the said defendants P. and T. his executors

out of his assets in a course of administration. And if they

shall not admit assets of the said J. H. the son, before the

Master, then they are to come to an account before the said
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Master for his personal estate received by them or either of

them, or by any other person, by their or either of their order,

or for their or either of their use.

LIX. Direction in decree against executors, charging them with interest on

balances.

And the said Master is to take an account of the moneys

and estate of tlie said testator, which remained in the liands of

his executors, or either of them, unapplied, at the end of

twelve months from his death ; and also an account of all sums

of money received by them or either of them, or by any other

person or persons by their or either of their order, or for their

or either of their use, subsequent to that time ; and is to com-

pute interest at the rate of f 4 per cent, per annum on the

balances in their or either of their hands at the end of the said

twelve months. And the said Master, in taking the said ac-

counts, is to make half-yearly rests ; and charge the said de-

fendants with interest after the rate aforesaid, upon the bal-

ances which shall appear from time to time to have been in

their hands respectively.

LX. Decree for appointment of new trustees.

It is ordered, &c., that it be referred to Mr. S., one, &c., to

approve of two new trustees in the room of the said defendant.

And it is ordered and decreed, that the said defendant do

assign and transfer the trust estate vested in her by the said

indentures, and also the mentioned in her answer, to

such new trustee to be approved of by the said Master, upon

the same trusts, and subject to the trusts mentioned in the

said indenture of release, dated the 9th of January, 1728 ; and

such assignment is to be settled by the said Master, in case the

parties differ about the same. And it is ordered and decreed,

that the said defendant do deliver over to such new trustees all

deeds and writings in her custody or power relating to the said

trust estate. And it is ordered that the plaintiffs do pay unto
' the defendant her costs of this suit, to be taxed by the said •

Master. And any of the parties are to be at liberty to apply,

&c. (^See usual directions, No. XIX. ante.)
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LXI. Decree against trustees for account of charity estates and inquiry as to

It is ordered, &c., that it be referred to Mr. S. one, &c., to

inquire what were the estates subject to the charitable uses

created by the deeds dated, &c. in the pleadings stated. And
it is ordered that the said Master do take an account of the

rents and profits of such estates, and of the fines taken for the

renewals of the leases thereof, to the hands of the defendants,

or any person or persons by their order or for their use, and to

state at what times such fines were received, and in what man-

ner the same and the rents and profits have been applied.

And it is ordered that the said Master do inquire whether the

said estates have been properly let ; and if he shall be of opinion

that the same have not been properly let, he is to inquire

whether it will be proper to take any, and if any, what steps to

set aside the leases so improperly made ; and^ he is to state his

opinion thereon to the Court; And it is ordered, that the said

Master do approve of a scheme, &c. And it is ordered, that

the said Master do appoint proper persons to be feoffees or

trustees of the charity estates ; and inquire in whom the legal

estate therein is vested. And for the better taking the said

account, &c. (^See usual directions, No. III. ante.') And it is

ordered that the said Master do tax the relator his costs of this

suit to the time, and make a separate report thereof ; and it is

ordered, that such costs when taxed be paid by the defendants

out of the money in their hands on account of the charity

estates. And the Court doth reserve the consideration in what

manner the same shall ultimately be paid, and also the consid-

eration of all further directions, and of the rest of the costs of

this suit, until after the said Master shall have made his gen-

eral report. And any of the parties are to be at liberty to

apply, &c. (/S'ee usual directions, No. XIX. ante.)
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DECREES RESPECTING FEMES COVERT.

LXII. Decree on consent of ferae covert.— Introductory part.

Whereupon, and upon debate of the matter, and hearing

the said testator's will, &c. read, and what was alleged, &c.,

and the plaintiff J. H. being now present in Court and exam-

ined, consenting that her share of the said shall be

transferred to E. H. her husband, the Court doth order and

decree that, &c.

LXIII. Order for taking the consent of a feme covert by commissioners.

It is ordered, &c. that the said plaintiff S.,B. do attend M. R.,

&c. Esqrs. or any two of them, and declare before them by writ-

ing under her hand, whether she does consent that her moiety of

the said shall be transferred to the said E. E. her hus-

band. And they, or any two of them, are desired to examine

her separate and apart from the said B. E. her husband, con-

cerning the same ; and to attest, under their hands, such

declaration in writing as shall be made and signed by her.

And it is further ordered, that the signing of the said plaintiff

S. E., and the attestation of the said M. E., &c., or any two of

them, be verified by affidavit, to be made before a Master in

Chancery, and thereupon such further order shall be made as

shall be just.

LXIV. Direction for settlement on wife.

And it is ordered that the said Master do inquire and state

to the Court, whether the plaintiff R. C. has made any settle-

ment on, or provision for the plaintiff S. his wife, and the issue

of their marriage ; or entered into any agreement for that pur-

pose. And in case the said Master shall find that he has not,

or having made any such, the said Master should not approve

the same, then it is ordered that the said plaintiff R. C. be at

liberty to lay proposals before the said Master for that purpose.

And it is ordered that the said Master do state the same with

his opinion thereon to the Court.
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LXV. Decree for dower in freehold and copyhold lands.

It is ordered, &c. that it be referred to the said Master to

inquire what freehold lands the said S. M. died seised of,

wherein the said plaintiff B. M. is dowable. And that the said

Master do assign to the plaintiff B. her dower in such freehold

lands and tenements. And the said Master is to assign and set

out particular lands and tenements for that purpose, and after

the lands and tenements shall be set out and ascertained, it is

ordered, that the said defendant do deliver possession to the

plaintiff of the lands and tenements that shall be so set out and

ascertained for the said dower or widow's estate of the plaintiff

B. ; and the tenants thereof are to attorn and pay their rents

to the said plaintiff B. And it is ordered and decreed, that

the said Master do take an account of the rents and profits of

the said freehold lands and tenements whereof the said S. M.

died seised, accrued since the death of the said S. M., which

have been received by the said defendant, or by any other per-

son by his order or for his use. And that one third part of

what shall be coming on the said account of rents and profits

of such freehold lands and tenements be paid to the plaintiff

B. by the said defendant in respect of her dower out of such

lands and tenements. And for the better clearing of the ac-

counts, &c. (^See usual directions, No. III. ante.') And it is

ordered, that the defendant do pay unto plaintiff B. M. her

costs of this suit to this time, to be taxed by the said Master,

of which the said Master is to make a separate report. And
the Court doth reserve the consideration of the subsequent

costs as between the plaintiff B. and the said defendant until

after, &c.

LXVI. Commission to assign and set out dower.

To ; greeting : Know ye, that we, in confidence of

your prudence and fidelity, have appointed you, and by these

presents do give unto you, any three or two of you, full power

and authority, in pursuance of an order of our Court of Chan-

cery, made in a certain cause there depending, wherein A. B.

is complainant, and 0. D. defendant, bearing date the

day of last, to assign and set out dower for the afore-
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said complainant, out of all and singular the lands and tene-

ments, being lately the estate of , deceased, in the said

order mentioned, called . And therefore we command
you, any three or two of you, that you meet at a certain time

and place to be appointed by you for that purpose, in order to

come unto, inspect, and yiew the aforesaid estate, lands, and

premises, wheresoever they shall be found to be situate, lying,

or being ; and according to the best of your skill and judg-

ment, do assign and set out dower for the said complainant,

out of the aforesaid farm, lands, and premises ; and doing in

all and singular the premises, according to the true intent and

meaning of these presents and the aforesaid order. And when
you shall have thus done, that you transmit unto us, in our

said Court of Chancery, wheresoever it shall be, your cer-

tificate concerning the said complainant's dower engrossed,

together with your proceedings in the premises as is iisual,

with this writ.

DECREES EESPECTING INFANTS.

LXVII. Direction for day to shew cause against decree.

And this decree is to be binding ixnto the said defendant

R. S. the infant, unless he being served with a subpoena to

shew cause against the same, shall witliin six months after he

shall attain his age of twenty-one years shew unto this Court

good cause to the contrary.

LXVIII. Direction for parol to demur.

And in case the said intestate's personal estate shall not be

sufficient to pay his debts, then the plaintiff is to be at liberty

to apply to the Court touching the receiving a satisfaction for

the same out of real assets of the said intestate when the de-

fendants, the infants, shall come of age.*

* Parol Demurring. — At law, where an infant heir is sued on a specialty of his

ancestor, the parol demurs (i. e. he may plead that he is an infant, and that he ought

not to answer until he is of age). See Com. Dig. "Enfant." (D.) 3. Pleader, 2 (E.)

3. Chitty on Pleading, vol. ii. p. B20.

And where the lands in fee descend to an infant, the parol demurs in equity as well
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LXTX. Direction for marshalling assets where defendant an infant.

And in case the said intestate's personal estate shall not be

sufficient for that purpose,, and the said intestate's specialty-

creditors shall exhaust any part of his personal estate in sat-

isfaction of their demands, then it is ordered that the said

intestate's simple contract creditors are entitled to come in

and receive a satisfaction pro tanto out of his real assets. And
the parties are to be at liberty to apply to this Court for satis-

faction of their demands out of the real estate, when the

defendant J. P. shall attain his age of twenty-one years.

LXX. Decree for sale against infants.

The Court doth declare the will of the said testator W. W.,

B9 at law. Chaplin v. Chaplin, 3 P. W. 368. And see Leohmere v. Brasier, 2 J. & W.
290.

Hence, where real estate descends to an infant heir, and bond creditors file a bill for

satisfaction of their debts, no sale can take place till the heir comes of age. Leohmere

V. Brasier, supra.

So on a bill to martial assets against an infant heir, the Court will declare tho right,

but will not decree a satisfaction out of the real estate, until the infant comes of age.

Wilson V. Pollard, Appendix (1). And see what is said by Mr. Hart, in Pott v. Gallini,

1 S. & S. 209.

In Powell V. Eobins, 7 Ves. 211, on a bill to marshal assets against an infant devisee,

the Master of the Rolls declared the right, but did not direct a sale. But in Plaskett v.

Beeby, 4 E. R. 485, it was held that where an infant devisee is sued under the statute,

3 W. & M. u. 14, the parol does not demur.

In Lechmere v. Brasier, supra, the Lord Chancellor thoiight that in the case of the

heir of a trader sued under the statute 47 Geo. 3, Sess. 2, u. 74, tho parol might demur.

But a sale was afterwards directed. See S. C. 1 Russ. 72.

Where lands descend to an infant, subject to a trust for sale, the parol does not

demur, and a sale will be directed, with a day to shew cause. Uvedale v. Uvedale, 3

Atk. 117. And see Davison i). Goddard, Gilb. 66. But see Scarth v. Cotton, Ca. tern.

Talb. 198. S. C. Jac. 635, note.

So where lands descend subject to a charge of debts. Hatgravo v. Tindal, 1 Bro.

136, note. Or of Legacies. Mould ». Williamson, 2 Cox, 386. Pope i). Gwyn, 2 Dick.

683. And see Decree for Sale against Infant, No. III. post. Or to any equitable lien

or charge. Brookfleld v. Bradley, Jac. 632. And this, although the suit is instituted

by other creditors. S. C. But a sale cannot be directed on the ground that it will be

for the benefit of the infant. S. C.

Where the heir takes as special occupant, the parol does not demur. Chaplin «.

Chaphn, 3 P. W. 368.

Whether, where the trusts of an estate in fee descend to an infant, tho parol demurs.

Q. Creed «. Colville, 1 Vern. 173.

Where the parol demurs, the Court will appoint a receiver. Sweet v. Partridge, 1

Cox, 433. S. C. 1 Dick. 696. Lechmere v. Brasier, supra. March v. Bennet, 1' Vern.

428. [This note is taken from Setou on Decrees, p. 269.]
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to be well proved, &c. And doth also declare that the defend-

ants, tlie infants, the coheirs-at-law of the said testator, are to

be considered as trustees for the benefit of the said testator's

creditors in respect of the charge for their debts. And doth

order that it be referred to Mr. E. one, &c. to take an account

of wliat is due to the plaintiffs and the other creditors of tlie

said testator for their debts, and to compute interest, &c. ; and
the said Master is likewise to take an account of the said tes-

tator's personal estate, which hath been I'eceived by the defend-

ant C, his surviving executor, and by the said T., deceased,

and the defendants R. and A., the executors of the said T., or

any of them, or by any other person, &c. And such personal

estate is to be applied in payment of the said testator's debts

in a course of administration. And it is further ordered that

such part of the personal estate of the said testator as shall

upon the said account appear to have come to the hands of the

said T., be answered by the said defendants R. and A., his ex-

ecutors, &c. And all the creditors of the said testator are to

be at liberty to come in before the said Master and prove their

debts. And the said Master is to cause an advertisement, &c.

And in case the said testator's personal estate shall not be suffi-

cient for the payment of his debts, the Court doth declare that

the residue of the said testator's debts is a charge on his real

estate by virtue of this will, and doth order and decree that so

mucli of the said testator's real estate as shall be sufficient for

that purpose, be sold with the approbation, &c. And it is fur-

ther ordered that the money arising by such sale, be applied in

payment of so much of the said testator's debts as his personal

estate shall not extend to satisfy, and if there shall be any sur-

plus of the money arising by such sale, the Court doth declare

that the same will belong to the defendants, the coheirs-at-law

of the said testator, to be equally divided between them. And
in case any of the creditors of the said testator shall exhaust,

&c. (^See decrees respecting marshalling assets, No. LXIX.
ante.) And for the better taking the said accounts (see usual

directions, No. HI. ante). And the defendants, the heirs-at-

law of the said testator, are to join in the conveyance of the

said estate to any purchaser or purchasers thereof when they

shall attain their respective ages of twenty-one years, unless,

&c. (iS'ee No. LXVII. ante.) And in the mean time, it is
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further ordered that any purchasers of the said estate, or any

part thereof, do hold and enjoy the same against the said de-

fendants the coheirs-at-law of the said testator till they shall

respectively come of age ; and that all parties be paid their

costs of this suit hitherto, to be taxed by the said Master, out

of the said testator's estate. And the Court doth reserve the

consideration of subsequent costs, till after, &c. <^See usual

directions, No. XV. ante.) And any of the parties are at lib-

erty to apply, &.C. (^See usual directions, No. XIX. ante.)

And this decree is to be binding upon the said defendant B.,

unless, &c. (^See decrees hy default, post.)

LXXI. Decree for sale on bill by mortgagee against infant.

[The bill prayed a sale.j

It is ordered, &c. that it be referred to Mr. B., one, &c., to

take an account of what is due to the plaintiff for principal

and interest on his mortgage, and to tax the plaintiff and the

defendant their costs of this suit. And, by consent of the

plaintiff, it is further ordered and decreed, that the said mort-

gaged premises be sold, &c. (^See usual directions, No. VIII.

ante.) And out of the money arising by such sale the plaintiff

and the defendant are to be paid their costs of this suit, and

then the plaintiff is to be paid what shall be reported due to

him for principal and interest on his said mortgage. And if

there shall be any residue of the said purchase-money, the same

is to be laid out, &c. for the defendant the infant's benefit.

And the defendant is to be at liberty to apply to this Coiirt for

the same when he shall come of age. And for the better tak-

ing of the said accounts, &c. (^See usual directions, No. III.

ante.) And this decree is to be binding upon the defendant,

unless, &c. (^See No. LXVII. ante.)

LXXII. Order for guardian and maintenance on petition.

It is ordered, that it be referred to Mr. S., one, &c., to ap-

prove of a proper person or persons to be appointed guardian

or guardians of the person and estate of the petitioner during
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her minority. And it is ordered, that all proper parties have

notice to attend the said Master thereon, and be at liberty to

propose such guardian or guardians. And it is ordered, that

the said Master do inquire and state the petitioner's age, and

the nature and amount of her fortune, and what relations she

has, and on what evidence or ground he approves of such per-

son or persons so to be appointed guardian or guardians. And
it is ordered, that the said Master do inquire and state what

will be proper to be allowed for the maintenance and educa-

tion of the petitioner during her minority, and from what

past period such allowance should commence, and out of what

fund it should be taken. And after the said Master shall have

made his report, such further order shall be made as shall be

just.

LXXIII. Order for Habeas Corpus for bringing up children.

It is ordered, &c., that a writ of Habeas Corpus do issue,

returnable immediately, directed to the said B. M. to bring

before this Court the bodies of L. D. and L. R. N. at
,

on the 19th instant, at 11 o'clock.

LXXIV. Order on Habeas Corpus for delivery of children to father.

It is ordered, &c. that the bodies of the said L. D. and

L. R. N., the children of the said B. W., be delivered to him.

LXXV. Order for Habeas Corpus for bringing up children on application of

father.

It is ordered, &c. that a writ of Habeas Corpus do issue,

directing the said defendants G. B. and M., his wife, to bring

into this Court the plaintiffs M. L., P. L., and J. B. L. the

infant children of the said J. L. at the sitting of this Court,

at , on the 10th of February next.

LXXVI. Writ of Habeas Corpus in the above case.

To G. B. and M. his wife, greeting. We command you, that

you do on Thursday, the 15th day of February next, bring be-
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fore us in our Court of Chancery, at the sitting thereof at

, the bodies of M. L., P. L., and J. B. L., or by whatso-

ever name or addition they are known or called, who are

detained in your custody, to perform and abide such order as

our said Court shall make in their behalf. And hereof fail not,

and bring this writ with you. Witness at , the 29th

day of January, in the year .

LXXVII. The return to the above writ.

The within-named G. B. and M. his wife do hereby certify to

the , that the within-named plaintiffs M. L., P. L., and

J. B. L., are detained by and are under the protection of the

said M. B. for the purpose of their being educated and main-

tained by her as their guardian, under the will of their grand-

mother M. B. deceased, and according to the trusts and direc-

tions for those purposes contained in the said will.

LXXVIII. Order appointing guardian in the nature of receiver.

Whereas the said J. M. on the 9th day of October last, pre-

ferred his petition to the , setting forth that the petitioner

is entitled, by virtue of the settlement made on the marriage of

the petitioner's late father and mother, to a real estate of about

the clear yearly value of f 200 ; that the petitioner's father

and mother are both dead, without appointing any person

guardian to the petitioner ; and the petitioner being now about

the age of nineteen years, is not, in law, capable to manage the

said estate, and is desirous that W. B., of , Esq., should

be appointed guardian to the petitioner ; and forasmuch as, &c.

It was prayed that, &c. Whereupon all parties concerned

were ordered to attend, &c. And counsel for the petitioner this

day attending accordingly, upon hearing the said petition read,

and what was alleged by the petitioner's counsel, and the said

petitioner J. M. being of the age of nineteen years and up-

wards, and in Court desiring that the said W. B. may be

assigned his guardian, the Court doth order that the said W.
B., Esq. be appointed guardian to the said .petitioner J. M. the

infant, and that it be referred to Mr. A. one, &c. to consider
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of a proper maintenance for the said petitioner J. M. the infant,

as well for the 'time past as to come, and state the same to the

Court ; whereupon such further order shall be made relating

thereto as shall be just. And that what shall be allowed for

the past maintenance of the said petitioner J. M. the infant, be

paid to tlie person or persons that have maintained him ; and

what shall be allowed for the time to come be paid to the per-

son who shall maintain him.

LXXIX. Direction for reference whether father of ability.

It is ordered, &c. that it be referred to Mr. A., one, &c. to

see what is fit and proper to be allowed for the maintenance

and education of the defendants the infants for the time past

and to come, and whether the plaintiff William Bailey the

father is of sufficient ability to maintain the said defendants

the infants or not, and state the same to the Court, and, there-

upon such further order shall be made relating thereto as shall

be just.

LXXX. Order for liberty to take infants abroad.

It is ordered, &c., that the petitioner, as the father of the

said infants, plaintiffs, be at liberty to remove the said infants,

plaintiffs, with him to aforesaid, or to such other parts

and places beyond the seas, and out of the jurisdiction of this

pourt, in which he shall in the execution of his duty be or-

dered or find it necessary to reside, tliere to remain with the

petitioner in case the petitioner shall so think fit; tlie peti-

tioner by his said petition, undertaking to bring the said

infants, plaintiffs, or such of them as shall then be living,

back with him, on his return to this country on the ful-

filment of his mission in the petition mentioned, unless the

petitioner shall in the mean time, from any unforeseen circum-

stance, deem it advisable to send them, or any of them, back

to this country. But the petitioner is half-yearly to transmit,

properly vouched, to be laid before the Court, the plan of

tuition and education for each of the said infants actually
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adopted and in practice at tlie time of such half-yearly return,

and specifying particularly where and with whom they reside.

DECREES AND ORDERS RESPECTING INJUNCTIONS.

LXXXI. Order extending common injunction to stay trial.

Whereas by an order bearing date the 21st day of February,

1815, it was ordered that an injunction should be awarded to

stay the defendant's proceedings at law, for and touching any of

the matters there in question, until, &c. Upon opening of the

matter this present day unto this Court, by Mr. M. of counsel

for the plaintiff, it was alleged that it appears by the affidavit

of the plaintiff that if the defendant shall answer all the mat-

ters in the plaintiff's bill contained, the said answer will con-

tain matter very material to the plaintiff upon the trial of the

action at law, and that the plaintiff cannot safely proceed to a

trial of the said action without a discovery of the matters or

things in the said bill mentioned, and which discovery the

plaintiff expects the said answer, when put in, will contain.

It was therefore prayed, &c. Whereupon and upon hearing

the said affidavit of the plaintiff R. C. and Mr. T. of counsel

for the defendants, this Court doth order that the injunction

issued in this cause do extend to stay trial.

LXXXII. Order nisi to dissolve injunction.

Whereas the plaintiff obtained an injunction for staying of

the defendant's proceedings at law, till answer and other order

to the contrary. Now, upon motion this day made unto tliis

Court by Mr. J. being of counsel for the defendant G. it was

alleged, that the defendant hath since put in a full and perfect

answer to the plaintiff's bill, and thereby denied the whole

equity thereof. And therefore it was prayed, that the said in-

junction may be dissolved ; which is ordered accordingly,

unless the plaintiff's counsel having notice hereof, shall on

Thursday, the 19th day of this instant November, shew unto

this Court good cause to the contrary.
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LXXXIII. Order to enlarge time for showing cause against dissolving in-

junction.

Whereas by an order of the 19th day of this instant, Novem-
ber, for the reasons therein mentioned, it was ordered that the

injunction, &c. should be dissolved, unless, &c. Now, upon
motion this day made unto this Court, by Mr. C. being of the

plaintiff's counsel, it was alleged that the plaintiff is not pre-

pared to shew cause against the said order. And therefore

it was prayed that the time for the plaintiff's shewing cause

against the said order may be enlarged to , which is

ordered accordingly ; but the plaintiff is then to shew cause

on the merits.

LXXXIV. Order continuing injunction till hearing, the plaintiff giving

judgment, &c..

Whereas by an order of the 27th day of May last, it was

ordered that the injunction, &c. should be dissolved, unless,

&c. Now upon opening the matter this present day unto the

Court, and Mr. P. being of the plaintiff's counsel, who came

to shew cause against the said order, and moved, and offered

divers reasons for the discharge thereof, and for continuing the

said injunction, in the presence of Mr. J. of counsel for the de-

fendants Todd and his wife. Whereupon, and upon hearing

of what was alleged by the counsel for the said parties, the

Court doth order upon the plaintiff's giving unto the defend-

ants judgment in the ejectment already brought at law, in a

fortnight, with a release of errors, and consenting to bring no

writ of error, that the said injunction bo continued till the

hearing of this cause, which the plaintiff is to speed ; but in

default of the plaintiffs giving such judgment with a release

of errors as aforesaid, it is further ordered that the said in-

junction be dissolved without further motion.

LXXXV. Order to dissolve injunction made absolute, no cause being shewn.

Whereas by an order of the 13th day of October instant, it

was ordered that the injunction, &c. should be. dissolved, un
28
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less, &G. Now upon motion this day made unto this Court,

by Mr. B. being of the defendant's counsel, it was alleged, that

due notice has been given of the said order, to the plaintiff's

counsel, as by affidavit appears, and that no cause is shewn to

the contrary thereof, as by the clerk's certificate also appears.

It was therefore, prayed, that the said order may be made ab-

solute, which is ordered accordingly.

LXXXVI. Order for dissolving iDJunction on merits.

Whereas by an order made the 14th day of July last, for the

reasons therein contained, it was ordered that the injunction,

&c. should be dissolved, iinless, &c. Now upon opening of

the matter this present day unto the Court by Mr. W. being

of counsel with the plaintiff who came to shew cause against

the said order, and moved, and ordered divers reasons for

discharge thereof, and for continuance of the said injunction.

Whereupon, and upon hearing of Mr. B. being of counsel

with the defendants, and what was alleged on both sides, this

Court disallowed the cause now shewn, and doth therefore

order that the said injunction be dissolved.

LXXXVII. Order for dissolving injunction in default of reviving.

Upon opening of the matter this present day unto this Court

by Mr. B. being of counsel for Thomas Morris and Ann his

wife, it was alleged that the plaintiffs having exhibited their

bill in this Court, among other things, for an injunction to stay

the defendant from proceeding at law for the recovery of the

possession of the premises in question in this cause, &c. and

the defendant not putting in her answer in time, the plaintiffs

obtained the common injunction ; since which the defendant

is dead, and administration with the will annexed of the said

Jane Fisher, hath been since granted to Ann, the wife of the

said Thomas Morris ; that the suit being abated, and the plain-

tiffs neglecting to procure this suit to be revived, the said

A. M. is prevented from proceeding at law for recovery of the

possession of the said premises. And therefore it was prayed

that the plaintiffs may procure this cause to be revived in a
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month, and in default thereof, that the said injunction may-

be absolutely dissolved without further motion ; which, upon
reading an affidavit of notice of this motion, is ordered accord-

ingly, of which notice is forthwith to be given.

LXXXVIII. Directioii in decree for continuing injunction.

And it is further ordered that the injunction formerly granted

in this cause for stay of the defendant's proceedings at law, be

in the mean time continued ; and the defendant's judgment is

to stand as a security for payment of what, if anything, shall

appear to be coming to him on the balance of the said account.

LXXXIX. Decree for perpetual injunction after verdict. (In England.)

[The bill was on behalf of the proprietors of lands within

the chapelry, who claimed the right to present. The defend-

ant Benison was the vicar, who also claimed the right, and

nominated the defendant Hodgson, and on his resignation, the

defendant Petty, who had been licensed by the bishop. On
the original hearing an issue was directed to try the right.]

His Lordship doth declare that the customary right of elect-

ing or nominating a curate or chaplain to the chapel of Preston

Patrick, within the parish of Burton in Kendal, in the county

of Westmoreland, ought to be established according to the said

verdict, and doth order and decree the same accordingly. And
the Court doth declare further, that the Bishop of Chester

ought to license such clerk as hath been or shall be nominated,

according to the right found by the said verdict, unless some

legal objection shall appear to the bishop against the qualifi-

cation of such person to be licensed. And doth order that a

perpetual injunction be granted against the defendants Benison

and Hodgson to stay their proceedings at law in the actions of

prohibition and replevin. And that a perpetual injunction be

granted against the defendant Petty to restrain him from dis-

turbing any person who hath been or shall be nominated curate

or chaplain of the said chapel, pursuant to the right hereby
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declared and established in the possession or enjoyment of the

said chapel, or officiating there. And it is further ordered,

that the defendant Benison do pay unto the plaintiffs their

costs at law, to be taxed by the said Master ; and that the

plaintiffs do pay unto the defendant the Bishop of Chester his

costs of this suit, to be taxed by the said Master ; but as be-

tween the plaintiffs and the other defendants, no costs are to

be paid on either side in this Court.

XC. Order for special injunction against creditor to restrain proceedings at

law after decree. (In England.)

The Court doth order, that the defendants, Phillip Corrall

and James Denton, do pay unto the said George Syder the

costs of the action brought by him against the defendants, as

executors of John Mingay, deceased, in His Majesty's Court

of K. B. up to the time the said George Syder had notice of

the decree in this cause, to be taxed by the said Master C.

And it is ordered that an injunction be awarded to restrain the

said George Syder from further proceeding in the said action.

And it is ordered that the said George Syder be at liberty to go

before the said Master, and prove the debt, for recovery whereof

the said action is brought under the decree in this cause.

XCI. Order for injunction to stay waste.

It is ordered, &c. that an injunction be awarded to restrain

the defendant, his servants, agents, and workmen, from com-

mitting any waste or spoil upon the premises in question, until

the said defendant shall fully answer the plaintiff's bill and

this Court make other order to the contrary.

XCII. Order for injunction to restrain equitable waste.

It is ordered, &c. that an injunction be awarded to restrain

the defendant Harriott Dummer, her servants, workmen, and

agents, from cutting down any timber or other trees growing

on the estate in question, which are planted or growing there
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for the protection or shelter of the several mansion-houses

belonging to the said estate, or for the ornament of the said

houses, or which grow in lines, walks, vistas, or otherwise, for

the ornament of the said houses, or of the gardens, or parks,

or pleasure-grounds thereunto belonging. And let the said

injunction also extend to restrain the defendant Harriott

Dummer, her servants, workmen, and agents, from cutting

down any timber or other trees, except at seasonable times,

and in an husband-like manner ; and likewise from cutting

down saplings and young trees, not fit to be cut as and for

the purposes of timber, until the hearing of this cause or the

further order of the Court.

JiCIII. Order for injunction to restrain negotiation of note.

It is ordered, &c. that the defendants be restrained from

parting with, out of the custody of them or any of them, or

indorsing, assigning or negotiating, the promissory note in

question, dated on or about the day of , men-

tioned in the plaintiff's bill and affidavit, until the said de-

fendants shall have appeared to and answered the plaintiffs

bill, and the further order of this Court.

XCIV. Order for injunction to restrain transfer of stock by executrix. (In

England.)

This Court doth order that the defendant Betty White be

restrained by the injunction of this Court from transferring

any stock standing in the name of Roger White, the testator

in the pleadings named, or in the name of the said Betty

White, as the executrix of the said Roger White, and pur-

chased with the assets of the said testator. And it is ordered,

that the Governor and Company of the Bank of England be

also restrained by the injunction of this Court from permitting

such transfer to be made until the said defendant shall fully

answer the plaintiff's bill, or this Court make other order to

the contrary.
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XCV. Order for injunction against partner.

This Court doth accordingly order that an injunction be

awarded against the said Joseph Benson, his agents and ser-

vants, from entering into any contract or contracts, and from

accepting, drawing, indorsing or negotiating any bills or bill of

"exchange, notes or note, or written securities or security in the

name of the said copartnership firm of Dyson and Benson
;

and from contracting any debts or debt, and buying and selling

any goods, and from making or entering into any verbal or

written promise, agreement or undertaking, and from doing or

causing to be done any acts or act in the name or on the credit

of the said partnership firm of Dyson and Benson, or whereby

the said partnership firm can or may in any manner become or

be made liable to or for the payment of any sums or sum of

money, or for the performance of any contract, promise, or

undertaking, until the said defendant shall fully answer the

plaintiff's bill and the furtlier order of this Court.

XCVI. Order for injunction and receiver against executor and guardian.

This Court doth order that the said defendant John Cooke

be restrained by the injunction of this Court from receiving or

collecting any part of the outstanding personal estate and

effects of W. B. the testator in the pleadings named, and from

receiving or collecting any part of the debts due and owing in

respect of the business or concern of a bricklayer, carried on

by the said W. B. up to the time of his death, and afterwards

by the said Jolm Cooke ; and also from receiving or collecting

any part of the freehold estate of the said W. B. and from let-

ting or managing the same, or interfering therewith, or with

any other part of the said testator's estate or effects, until the

said defendant shall fully answer the plaintiff's bill, or this

Court make other order to the contrary. And it is ordered,

that it be referred to Mr. S. one, &c. to appoint a proper per-

son to receive the rents and profits of the said testator's free-

hold estates, and to collect and get in his outstanding personal

estate, and the debts due or owing in respect of the said

testator's business of a bricklayer, &c.
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XCVII. Order for injunction to restrain partial infringement of copyright.

This Court doth order that an injunction be awarded to

restrain the defendant, his servants, agents, or workmen, from

printing, publishing, selling, or otherwise disposing of, such

parts of the book in the bill mentioned to have been published

by the defendant as hereinafter specified, viz. : that part of the

said book of the said defendant which is entitled " ,"

&c., and also that part of the book of the said defendant which

is entitled " ," and also that part of the book of the

said defendant, entitled " Exercise I." until the said defendant

shall fully answer the plaintiff's bill, or this Court make other

order to the contrary.

XCVIII. Order for reference in suit for infringement of copyright.

It is ordered, &c. that it be referred to Mr. P., one, &c. to

see whether the copperplate published by the defendant, enti-

tled, &c. is of the same size and scale, and has the same mar-

ginal notes and directions or instructions, and is in all respects

the same as the first plate published by the plaintiff, entitled,

&c. save an affected variation in the historical and geographical

anecdotes in the margin. And the said Master is to state the

same, with his opinion thereon, to the Court, and thereupon

such further order shall be made relating thereto as shall be

just.

XCIX. Order for dissolving special injunction.

Whereas the plaintiff obtained an injunction to restrain the

defendant, his servants, <fec. from committing any waste, &c.

until the defendant should have fully answered the plaintiff's

bill, and this Court make other order to the contrary. Now
upon opening of the matter this present day unto the Court

by Mr. S. being of the defendant's counsel, it was alleged that

the defendant has since put in a full and perfect answer to the

plaintiff's bill, and thereby denies the whole equity thereof.

Whereupon, and upon hearing of Mr. A. of counsel for the
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plaintiif, and of what was alleged, &c. it is ordered, &c. that

the said injunction be dissolved.

C. Decree for perpetual injunction to restrain infringement .of copyright.

It is ordered, &c. that the injunction formerly granted in

this cause for stay of the defendants, their servants, agents,

or workmen, from printing, publishing, or vending a book,

comedy, or farce, called " Love a-la-mode," or any part thereof,

be made perpetual. And the plaintiff waiving the account

prayed by the bill, the Court doth not think fit to direct any

account. And it is further ordered, that the defendants do

pay to the plaintiff his costs of this suit, to be taxed, &c.

CI. Decree for perpetual injunction to restrain infringement of patent, and

for payment " of profits."

Upon the coming in of the Master's report, and on motion

of the complainant's counsel, it is ordered and decreed by the

Court, that the said report be confirmed and established, and

that the said defendant B. and his agents and servants be per-

petually enjoined from making, using, or vending to others to

be used, any one or more locks substantially the same in

mode of operation as the lock described in the letters-patent in

the said bill of complaint mentioned.

And the Court doth further order and decree that the said

defendant B., do forthwith pay unto the said complainant

Allen, the sum of eleven thousand seven hundred dollars,

being the amount of profit found by the said Master's report

to have been received by the said B. and his copartner S.,

mentioned in the said bill of complaint, from the sale of locks

substantially the same in mode of operation, as the lock de-

scribed in the said letters-patent, in violation of the exclusive

right of the complainant, secured to him by the letters-patent

aforesaid. tAnd the Court doth further order and decree that

the said defendant B. do pay to the said complainant Allen the

costs of this suit, taxed at .
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CII. Decree for perpetual injunction against a judgment at law in part.

This cause came on to be heard upon the bill, answers, depo-

sitions, and other proceedings in the cause, and was argued by-

counsel. On consideration whereof, it is declared by the

Court, that the plaintiffs are entitled to relief in respect to the

seven hundred pezzos in the bill of complaint mentioned, upon

the ground that the recovery for the same was had against

them by surprise, and without any adequate knowledge, or

means of defence on their part at the trial, and without any

default on their part, although there was no want of equity in

asserting the claim thereto by the defendants at the trial,

under all the circumstances, and therefore it is declared that

the plaintiffs ought in this cause to have relief against the

judgment in the bill and answers mentioned, to the extent of

the damages given by the verdict of the jury, for and on

account of the said seven hundred pezzos, to wit : for the sum
of thirteen hundred and seventy-nine dollars and twelve cents,

but no farther, and that the said judgment ought to stand con-

firmed as to the residue thereof. And it is ordered, adjudged,

and decreed accordingly by the Court, and in furtherance

thereof, it is ordered, decreed, and adjudged by the Court, that

the said judgment as to the said sum of thirteen hundred and

seventy-nine dollars and twelve cents be perpetually enjoined,

so that no execution unsatisfied thereon be allowed in behalf of

the defendants, but in all other respects the said judgment to

be held valid and executed and satisfied. And inasmuch as it

further appears to the Court, that the defendants in this cause

have been guilty of no default or want of equity in resisting

the bill of the plaintiff, it is further ordered and adjudged that

they be allowed their full costs in the premises, and unless the

same be paid, that they have a right of satisfaction of the same

out of the security in the cause as heretofore ordered by the

Court.
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DECREES AND OEDEES EESPECTING EECEIVEKS.

cm. Order for receiver of real estate.

It is ordered, &c. that it be referred to Mr. C., one, &c. to

appoint a proper person to be receiver of the rents and profits

of the estates, situate at , in the pleadings in this cause

mentioned, and to allow him a proper salary for liis care and

pains therein ; the person so to be appointed receiver first giv-

ing security, to be approved of by the said Master, duly and

annually to account for and pay what he shall so receive, as is

hereinafter directed, or as the Court shall direct. And the

tenants of the said estates are to attorn, and pay their rents in

arrear and growing rents to such receiver ; who is to be at

liberty to let the said estates from time to time, with the appro-

bation of the said Master, as there shall be occasion. And it

is ordered, that the said receiver do from time to time pass his

account before the said Master, and pay the balances that shall

be reported due from him into court, to be there placed to the

credit of this cause, subject to the further order of this Court.

CIV. Inquiry as to repairs.

And it is further ordered that the said Master do inquire

whether it will be for the benefit of the estate that the tes-

tator's house in should be put in repair. And if the

said Master should find that it will, it is further ordered, that

then so much as the said Master shall find to be sufficient for

such repairs to be laid out accordingly, and be paid by the

receiver out of the personal estate, and be allowed to him in

passing his accounts. And it is further ordered that the said

Master do make a separate report, touching, &c. and the re-

pairs of .the testator's house in .

CV. Order for receiver where prior incumbrances.

It is ordered, &c. that it be referred to ilr. J. one, &c. to

appoint a proper person to be receiver of the rents and profits
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of the capital mansion-house, &c. But the appointment of the

said receiver is not to affect prior incumbrances upon the said

estates and premises, who may think proper to take possession

of the said estates and premises, by virtue of the said secu-

rities respectively. And it is ordered that the said Master

do also allow to such persons so to be appointed, &c. (^See

No. cm. ante.} And it is ordered that the said Master do

inquire what incumbrances there are affecting the said estates

and premises, and also into the priorities thereof respectively.

For the better discovery whereof, &c. (^See usual directions,

No. II. ante.') And it is ordered that the person so to be

appointed receiver as aforesaid do, out of the rents and profits

so to be received by him, keep down the interest and payments

in respect of the said incumbrances, according to their priori-

ties, and pay the balances thereof, which shall be from time to

time reported due from him, into court. (^See usual directions,

No. XIII. ante.)

CVI. Order for receiver in case of partnership.

[The plaintiffs were the assignees of D". G.j

It is ordered, &c. that it be referred to Mr. A. one, &c. to

appoint a proper person to be receiver of the outstanding debts

and effects of the late partnership of D. G., T. G., and J. G.,

in the pleadings of this cause mentioned, and to allow him,

&c. (^See No. CIII. ante), such person to be appointed re-

ceiver, first giving security, &c. (^See No. CIII. ante), to be

answerable for what he shall receive of such outstanding debts

and effects, and to pay the same as this Court hath hereby

directed, and shall hereafter direct. And it is ordered that the

defendants J. G., and T. G., do deliver over to such person so

to be appointed receiver, all securities in their hands for such

outstanding debts and effects, together with all books and

papers relating thereto. And in case there shall be occasion to

put any of the debts in suit for the recovery thereof, the same

is to be done with the approbation of the said Master. And
such person so to be appointed is to make use of the names of

the plaintiffs and defendants, or either of them, for that pur-

pose ; who are to be indemnified therein out of the said estate
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and effects. And it is ordered that the person so to be ap-

pointed receiver, do from time to time annually pass his

accounts, &c. (^See No. CIU. ante.')

CVII. Order for manager and receiver of a colliery.

It is ordered, &c. that it be referred to Mr. J. one, &c. to

appoint a proper person to take and have the management

of the partnership colliery, stock, and effects, and to have the

direction and superintendence of the working the said partner-

ship mines, and the carrying on the partnership trade in ques-

tion, and to collect and get in the outstanding debts and effects

belonging to the said partnership. And each of the partners

of and in the said colliery and trade, who shall show to the

satisfaction of the said Master that he is a partner of and in

the said colliery, regularly admitted as such by the other partners

or owners thereof, and legally entitled to a share of the mines

belonging thereto, and to receive a share of the profits of the

said colliery, is to be at liberty to propose himself, or such

other person as he shall think fit, (such other person being a

practical miner) to the said Master, to be appointed such man-

ager and receiver. And the said Master is to be at liberty, if

he shall see occasion, to proceed de die in diem, in the appoint-

ing of such manager and receiver. And the said Master is to

make such person so to be appointed, an allowance in respect

thereof. But such person so to be appointed is first to give

security to be allowed of, &c. (^See No. CIU. ante), duly to

manage the said partnership colliery, and to be accountable for

what he shall so receive in respect thereof, and to pay the same

as this Court hath hereby directed and shall hereafter direct.

And it is ordered that the plaintiffs and defendants do deliver

over to such person so to be appointed manager and receiver,

the stock, goods, effects, books, and accounts, belonging to the

said partnership. And the said manager and receiver is to be

at liberty to bring actions as there shall be occasion, for the

recovery of such of the debts as are now due, or shall hereafter

become due, in the names of the parties or either of them ; and

the person or persons in whose name such action shall be
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brought, is or are to be indemnified against the costs and

cliarges tliereof out of the stock, goods, and effects of the said

partnership, and out of the naoney to be received in respect of

tlie said debts, by tlie said manager and receiver. And it is

ordered that he do pay the debts due, and to become due, from

the said partnership. And it is ordered that tlie said manager

and receiver do pass his accounts before the said Master half-

yearly ; and after retaining in his hands such sum of money as

the Master shall deem sufficient for carrying on the said col-

liery, do pay the balances as the same shall become due from

him into court, subject to the further order of this Court.

CVIII. Order for receiver of property abroad.

[^Tnter alia.] It is ordered, that the said Master do appoint

a proper person or persons to be a receiver or receivers of the

rents and profits of the said testator's real estates in
,

and also to collect and get in the outstanding personal estate

of the said testator in , and make him or them a rea-

sonable allowance in respect thereof ; such person or persons,

so to be appointed receiver or receivers, in , is or are

first to give security to be approved of by the said Master, to

be answerable for and to remit what he or they shall so receive

to a proper person in , to be also approved of by the

said Master to receive the same. And the said Master is to

make such person, to whom the same shall be so remitted, a

reasonable allowance in respect thereof; but such person is

first to give security, to be approved of by the said Master, duly

to account for and pay what he shall so receive, as this Court

shall direct. And the tenants of the said estates are to attorn,

and pay their rents in arrear and growing rents to such receiver

or receivers ; who is or are to be at liberty to let and set the

said estates, with the approbation of the Master, as there shall

be occasion. And it is ordered, that such person so to be ap-

pointed in , to whom the moneys aforesaid are to be so

remitted, do pass his accounts annually before the said Master,

and pay the balances which shall be reported due from him

into Court, &c. {See usual directions, No. XIII. ante.') And

it is ordered, that the said Master do consider and state to the
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Court, whether any and what steps ought to bo taken by such

receiver or receivers so to be appointed, to enforce the payment

of any and wliich of the outstanding debts due to the said late

testator in , and out of what fund the necessary expense

attending the same, and also the allowances to the said receiver

or receivers, should be paid.

CIX. Direction in decree for continuing receiver.

And it is further ordered, that the receivers appointed in this

cause be continued, and pass their accounts before the said

Master ; and that the several orders directing the payment of

the balances in the receivers' hands into court, from time to

time, upon passing their accounts, be also continued. ^ ^

ex. Order for passing accounts of deceased receiver, and appointment of

new receiver.

This Court doth order that the said A. B.,the administratrix

of J. G., deceased, the receiver appointed in this cause, do pass

the accounts of the said J. G. as such receiver, before Mr. P.

the Master to whom this cause stands transferred. And it is

ordered, that the said R. B. and A. B. his wife, do pay what

the said Master shall certify to be due from the said J. G. on

the balance of such account into Court, &c. QSee usual direc-

tions, No. XIII. ante.) And upon such payment being made,

it is ordered that the' recognizance entered into by the said J.

G. and J. P. and T. P. his sureties, be vacated. And it is or-

dered that it be referred to the said Master to appoint a proper

person to be receiver of the rents, &c. and profits of the said

, in the pleadings of this cause mentioned, in the room

and stead of the said J. G. &c.
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DECREE, ETC. ON BILL OF INTERPLEADER.

CXI. Order for injunction on bill of interpleader, in England.

[The plaintiffs had sold to the defendants, the Withers's, a

quantity of resin, but retained the possession of it at their re-

quest. The Withers's afterwards sold to Bromer, who before

the delivery of it became bankrupt, upon which actions were

commenced against the plaintiffs by the Withers's, and Camp-

bell, Hodgson, and Mitchell, the assignees of Bromer. Blann

was assignee under a deed of trust for the creditors of the

Withers's.J

Whereupon and upon hearing Mr. A. of counsel for the de-

fendant Charles Campbell, and the said affidavit, and an affi-

davit of notice of this motion to the other defendants read, and

the plaintiff undertaking not to part with the twenty-nine and

a half tons of resin mentioned in the plaintiff's bill, until the

further order of the Court, and also undertaking to give a

notice of motion that the said twenty-nine and a half tons of

resin may be sold, and the proceeds thereof paid into court.

His Lordship doth order, that an injunction be awarded to

restrain the defendants Thomas Withers, and Henry Brown

Withers, Charles Campbell, and John Hodgson, and John

Mitchell, from prosecuting the actions at law commenced by

them against the said plaintiffs, for or in respect of the twenty-

nine and a half tons of resin in tlie plaintiffs' bill mentioned,

and also to restrain the said defendants, together witli the de-

fendant Edward Blann, from commencing or prosecuting any

further or other action or suit against the said plaintiffs, for or

in respect of the said twenty-nine and a half tons of resin, until

the said defendants shall fully answer the plaintiffs' bill, or

until the further order of this Court.

CXII. Decree on bill of interpleader, in England.

[For statement of case, see No. CXI. ante.]

This Court doth order that the parties do interplead ; and

for that purpose it is ordered that the defendants Thomas
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Withers and Henry Brown Withers, do proceed in the action

of trover brought by them against the plaintiffs, with liberty

for the defendants, Charles Campbell, John Hodgson, and John

Mitchell, the assignees of David Bromer, to defend such action.

And it is ordered that it be referred to Mr. C. one, &c. to tax

the plaintiffs their costs of this suit, and also the costs of the

said action of trover, as well as of the like action brought by

the defendants Charles Campbell, John Hodgson, and John

Mitchell, against the plaintiffs, as far as the same actions have

proceeded. And it is ordered that so much of the £
Bank 3 per cent, annuities standing in the name of the Ac-

countant-General of this court, in trust in this cause, as, with

the £ cash in the bank in this cause, will raise what

shall be taxed for such costs, be sold, &c. (^See usual direc-

tions, No. VIII. ante.) And thereout it is ordered that what

shall be taxed for the plaintiffs' costs, be paid to Mr. W. G. B.

their solicitor. And for the purposes aforesaid, the said Ac-

countant-General is to draw, &c. And this Court doth reserve

the consideration of the rest of the costs of this suit, and of

all further directions until after the trial of the said action.

And any of the parties are to be at liberty to apply, &c. (^See

usual directions, No. XIX. ante.)

DECREES POK ISSDEj CASE, ETC. IN ENGLAND.

CXIII. Decree for issue on modus.

It is ordered that the parties do proceed to a trial at law the

next summer assizes twelve months, to be holden for the coun-

ty of Leicester, upon the following issue : Whether from the

time whereof the memory of man is not to the contrary, there

has been paid and payable, by the farmers or occupiers of the

yard-lands within the said parish, to the rector of the said

parish for the time being, yearly, a modus of 5s. per annum for

every yard-land, in lieu and satisfaction of all small tithes aris-

ing and renewing upon such yard-lands i-espectively. And the

plaintiff here is to be plaintiff at law ; and the said defendants

are forthwith to name an attorney to accept a declaration,

appear and plead to issue. And it is hereby referred to the
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said Master to settle the said issue, in case the parties differ

about the same. And it is ordered and decreed, that all

books, papers, and writings, in the custody or power of any of

the parties relating to the matters in question be produced

before the said Master upon oath, on or before the last day of

Michaelmas term next; and any of the parties are to be at

liberty to inspect the same, and to take copies thereof, or of

such parts thereof as they shall think fit, at their own expense

;

and such of the said books, papers, and writings, are to be pro-

duced at such trial, as either party shall give notice of for that

purpose. And His Lordship doth reserve the consideration of

costs, and of all further directions until after the said trial

shall be had. And any of the parties are to be at liberty to

apply, &c. (^See usual directions, No. XIX. ante.)

CXIV. Direction for trial at bar in England.

His Lordship doth order that the parties do proceed to a trial

at law at the bar of the Court of Common Pleas in Middlesex,

some time in the next Michaelmas term, or at the sittings after

next term, or at such other time as the Lord Chief Justice of

that court shall think fit to appoint, upon the following issues,

viz., &c.

CXV. Direction for examination of parties.

And it is ordered, that either party be at liberty to exanline

the plaintiffs Thomas Crow and Samuel Whiting, and the

defendant Henry Pitham, or any or either of them, as wit-

nesses, or a witness at such trial.

CXVI. Direction for reading depositions.

It is ordered, that the parties be at liberty to read the depo-

sitions taken in this cause of such of the witnesses as upon

such trial shall be proved to be dead, or unable to attend to be

examined.

29
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CXVII. Direction for indorsement on postea.

And if the jury shall find any special matter, the same is to

be indorsed on the postea.

CXVIII. Decree.— Issue devisavit vel non.

His Lordship doth order, that the parties do proceed to a

trial at law, at the sittings of the Court of King's Bench, in

London, in the next term, or at such other time as the Lord

Chief Justice of that court shall appoint upon the following

issue, namely, devisavit vel non. And that the plaintiif Samuel

Fenwick be plaintiff at law, &c. (_See No. QXIII. ante.') And
to the end the merits may come in question upon such trial, it

is further ordered, that it be admitted on both sides that the

said Nathan James was seised in fee of the estate in question.

And the plaintiff Samuel Fenwick and the defendant "William

James are to produce before the said Master, upon oath, all

wills and drafts of wills that were at any time made by, or

prepared for the said Nathan James, and all other deeds,

papers, and writings, &c. (^See No. IX. ante.) And His

Lordship doth reserve the consideration of costs, and of all

further directions, until after, &c. (^See Nos. XV., XXI. ante.)

And any of the parties are to be at liberty to apply, &c. (_8ee

usual directions, No. XIX. ante.)

CXIX. Order for issue as to clause in will.

His Lordship doth order, that the parties do proceed to a

trial at law at the next assizes to be holden for the county of

Somerset, on the following issues: First, whether Thomas
Horner, late of Mills Park, in the county of Somerset, Esq.

deceased, did, in and by a certain paper-writing, bearing date

the 15th day of January, in the year of our Lord, 1804, pur-

porting to be a codicil to the last will* and testament of the

said Thomas Horner, devise in manner and form following,

that is to say, <fec. (stating so much of the codicil as was not

disputed :) 2dly. Whether the said Thomas Horner having
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in and by his will, bearing date the 29th day of November,

1800, from and after, &c. devised, &c. did by his said codicil

devise in manner and form following, that is to say, &c. (stat-

ing so much of the codicil as was disputed.) And the defend-

ant Thomas Strangways Horner is to be plaintiff at law, &c.

(^See No. CXIII. ante.') And His Lordship doth reserve the

consideration of all further directions, and of the costs of this

suit, until after the trial shall have been had. And any of the

parties are to be at liberty to apply, &c.

CXX. Decree on further directions in the same case.

His Lordship doth declare, that it appears by the finding of

the jury, that the part of the codicil of the said testator

Thomas Horner, whereby he expressed himself as follows, &c.

does not constitute the will of the said testator ; and that the

part of the codicil of the said testator Thomas Horner, whereby

he expressed himself as follows, &c. doth constitute the will of

the said testator Thomas Horner; and that one part of the

said codicil constituting, and another part thereof not con-

stituting, the will of the said testator, this Court cannot order

the same to be given up. But it being consonant to equity,

that the parties should stand in such a situation as if the said

codicil could be delivered up, this Court doth declare, that so

much of the said codicil as does not constitute the will of the

said testator, is void ; and that the devise to the heirs of the

body of the said testator Thomas Horner, contained in his said

codicil, ought not to take effect ; and doth decree the same

accordingly ; and doth also decree that the said defendant

Thomas Strangways Horner be restrained from setting up any

title at law to the several estates so devised to the heirs of the

body of the said testator Thomas Horner, contained in the said

codicil, and in question in these causes.

CXXI. Order for new trial of issue.

Whereas by an order made in this cause bearing date the

7th day of December, 1813, it was ordered that the parties

should proceed to a trial at law, &c. (^See No. CXIV. ante.)
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In pursuance of which order the parties proceeded to trial of

the second issue mentioned in the said order, when the jury-

found a verdict for the plaintiff! And whereas Mr. D. &c. of

counsel for the defendant Charles Dickenson, this day moved

and offered divers reasons unto the Right Honorable, &c. that

a new trial might be had of the said issue, in the presence of

Sir A. P. &c., of counsel for the plaintiff, Mr. W. of counsel

for the defendants Thomas Watmore and James Watmore,

who consented thereto. Whereupon, and upon hearing an

affidavit of R. C. &c. read. His Honor doth order that upon

the defendant Charles Dickenson paying unto the plaintiff his

costs of the former trial, to be taxed by Mr. A. one, &c. in

case the parties differ, the parties do forthwith proceed to a

new trial of the second issue directed in this cause, by the

order bearing date the 7th day of December, 1813, in the

manner directed by the said order.

CXXII. Decree on further directions, after trial of issue.

[The bill was for the discovery of a lease granted by a

former owner of the manor, under whom the plaintiff claimed,

to those under whom the defendant claimed, for lives, charg-

ing that the lives had expired. Upon the original hearing an

issue was directed, which was found for the plaintiff.]

His Lordship doth think fit, and so order and decree, that

the said defendant do deliver possession of the lands men-

tioned in the said issue found for the plaintiff to the plaintiff,

and that the plaintiff be quieted in the possession thereof,

against the said defendant, and all persons claiming under

him. And that the said defendant do come to an account

before the said Master, for the rents and profits of the said

premises accrued since the 5th of November, 1728, the day on

which the said last life, in the said lease, died, which have

been received by the said defendant, or by any other person,

&c. For the better clearing of which account, &g. QSee

'usual directions, No. III. ante.') And it is ordered and

decreed that the said defendant do pay unto the plaintiff what

shall be found due to him, on the balance of the said account

;

and that the said defendant do pay unto the plaintiff his costs,

both at law and in this court, to be taxed by the said Master.
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CXXIII. Decree on further directions after issue on bill by lord of a manor,

establishing his right to a fine.

His Lordship saw no cause to give the plaintiffs in the cross

cause any relief ; and doth therefore order that the matter of

the said cross bill do stand dismissed out of this court, with

costs, to be taxed by the said Master. And in the original

cause His Lordship declared that a general fine was and is due

and payable from the said defendants, the tenants, and all

other the tenants of customary tenements, called tenant-right

estates respectively, within the said honors, boroughs, and

manor of Cockermouth, &c. unto the plaintiff the Duke of

Somerset, as the next admitting lord, after the death of the

late Duchess of Somerset, his wife, according to the verdict

found upon the said trial so directed. And doth therefore

order and decree, that such the said Duke of Somerset's right

to the said general fines be established. And it now appearing

by the answer of the defendants, the tenants, to the said origi-

nal bill, and also by the said cross bill of the said tenants, that

several other of the plaintiff, the Duke of Somerset's tenants

of tenant-rights estates within the said honors, boroughs, and

manors, were concerned in the defence of the said original bill,

and exhibiting the cross bill, and agreed to join in the expense

thereof. His Lordship doth therefore order, that it be referred

to the said Master to examine into the matter ; and for that

purpose that the articles mentioned in the said answer be pro-

duced before him by the defendants, the tenants, their agents

and solicitors, and that they be examined on interrogatories

concerning the same ; and that whoever subscribed the said

articles to carry on the suits shall, as between the plaintiff in

the original cause, and the defendants the tenants, be consid-

ered in the original cause as defendants, and in the cross cause

as plaintiffs, and be subject to pay the costs in like manner as

the other defendants to the original bill ; and that the defend-

ants, the tenants, do pay the costs in the original cause, both

at law and in this court, to be taxed by the said Master. And

as to the said fines, the plaintiff in the original bill having

thereby waived the benefit of the forfeiture. His Lordship doth

order and decree, that the defendants and the other tenants of
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such tenant-right estates within the said honors, manors, and

boroughs, do pay their fines for their several tenements, ac-

cording to their fines assessed by the plaintiffs' stewards or

commissioners in open court. And if any particular tenant

shall tliink the fine imposed on his tenement to be excessive,

and do certify the same under his hand to the registrar of this

court, before the 1st day of March next, and desires to try the

same, that then the plaintiff, the Duke of Somerset, shall be

discharged from his consent to waive the forfeiture as to such

tenement, and be at liberty to bring his ejectment for the for-

feiture, or other action for the said fines, as he shall be advised

;

to which action such particular tenant shall forthwith appear,

and take a declaration, and try it the next assizes in Cumber-

land, or at bar, either by a common or special jury, as the

Court upon motion shall direct. And on that trial the Duke

of Somerset's right to a ground fine shall be admitted ; and

the question at such trial is only to be, whether such fine be

reasonable or unreasonable. And as to the defendant, the Earl

of Hertford, the said original is to stand dismissed without

costs. And the said Master is to tax the said Earl of Hertford

his costs in the cross cause to be paid by the plaintiffs therein.

CXXIV. Decree.— Case.

[The devise by the codicil was to trustees and their heirs, in

trust for the defendant Millington Buckley, at twenty-one years,

for life, and in the mean time the rents and profits were directed

to be applied in payment of debts and legacies. By the will,

the same estate had been devised to charitable uses.]

His Lordship doth order that a case be made upon the said

testator's will and codicils, and the act of Parliament to pre-

vent the disposition of lands, whereby the same become un-

alienable, for the opinion of the judges of the Court of King's

Bench ; and that the same be settled by the said Master, in

case the parties differ about the same. And upon the case so

stated, it is further ordered, that the question be, whether the

said testator's real estate in Stretton and Shrewsbury be well
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devised by the said codicil, dated the 17th day of March, 1736,

to the defendant Millington Buckley for life, with remainders

over to his first and every sons in tail male, the said Millington

Buckley having attained his age of 21 years. And the judges

of the Court of King's Bench are to be attended -with the said

case. And His Lordship doth reserve the consideration of all

further directions until after the judges shall have made their

certificate ; and thereupon such further order shall be made as

shall be just.

CXXV. Order to amend case.

His Lordship doth order that the case whereupon the judges

of the Court of King's Bench have certified their opinion, be

amended, by introducing therein a statement of the facts that,

&c. and by inserting therein the following extract from the

will of Richard Lowe, the testator in the said case named, that

is to say, &c. And it is ordered that the said case, when so

amended, be referred back to the said judges for their opinion,

whether the facts so introduced are admissible in evidence in

the said case, and if so, whether on the case so amended as

aforesaid they are of the same opinion as before certified by

them, or how otherwise. And His Lordship doth reserve the

consideration of all further directions until after the judges

shall have made their certificate. And any of the parties are to

be at liberty to apply to this Court as they shall be advised.

CXXVI. Decree directing action.

His Lordship doth order, that the parties do proceed to a

trial at law, at the next summer assizes to be holden for the

coitnty of Somerset, upon the ejectment already brought, or

on any new ejectment to be brought by the defendants, or

either of them, for the premises in question. And it is further

ordered, that all copies of court rolls, deed, and writings, which

are in the custody or power of any of the parties, relating to

the premises in question be produced, &c. And it is further

ordered, that the injunction granted in this cause be continued.
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SO far as to restrain the defendants from taking possession in

the mean time. And His Lordship doth reserve the consider-

ation of costs, and of all further directions, until after such

trial shall be had, when any of the parties are to be at liberty

to apply, &c. (^See usual directions, No. XIX. ante.)

CXXVll. Decree retaining bill, with liberty to bring action.

His Honor doth order, that the plaintiff's bill be retained for

twelve months, with liberty for the plaintiff, in the mean time

to proceed at law touching the matter in question in this cause,

as he shall be advised. But in case the plaintiff shall not pro-

ceed at law, and proceed to trial within the time aforesaid, the

plaintiff's bill is from thenceforth to stand dismissed out of this

court with costs, to be taxed by Mr. P., one, &c. But in case

the plaintiff shall proceed at law, and to trial as aforesaid,

within the time aforesaid, His Honor doth reserve the consid-

eration of the costs of this suit, and of all further directions,

until after such trial shall be had. And in either case, any of

the parties are to be at liberty to apply to the Court, as they

shall be advised.

DECREE FOE CAUSE TO STAND OVER, ETC.

CXXVni. Order for cause to stand over, with liberty to add parties.

This cause coming this present day to be heard and debated

in the presence of counsel learned on both sides ; and the

pleadings in the cause being opened, and it appearing that the

plaintiffs had not all proper parties before this Court. Where-

upon, and upon debate of the matter, and hearing the answer,

&c. and what was alleged, &c. the Court doth order that this

cause do stand adjourned over. And the plaintiffs are to be at

liberty to amend their bill by adding proper parties, and bring

on their cause again to a hearing, as they shall be advised

;

but the plaintiffs are to pay unto the defendants the costs of

the day.
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CXXIX. Decree for cause to stand over, with liberty to supply proofs.

It is ordered that this cause do stand over ; and that the

plaintiff do pay xtnto the defendants the costs of this day's

attendance. And that the plaintiff be at liberty to exhibit an

interrogatory, or to take out a commission to examine witnesses

for proof of the settlement of the 25th and 26th days of Feb-

ruary, 1738, in the pleadings of the cause mentioned ; and that

the defendants do join and strike commissioners' names, in a

week after notice thereof to their solicitor, or in default thereof,

that the plaintiff be at liberty to talte out such commission,

directed to her own commissioners. And in case the defend-

ants shall not examine any witness produced by themselves,

then such commission is to be at the plaintiff's expense ; but

this is not to prevent the defendants from cross-examining any

witness. And it is further ordered, that the defendants, the

representatives of Thomas Johnson, the mortgagee of the es-

tate in question, do produce the said settlement to the exam-

iner, or at the execution of such commission, to the end it may
be examined to, and also at the hearing of this cause.

DECEEE BT DEFAULT, ETC.

CXXX. Decree by default.

This cause coming before this Court in the presence of

counsel learned for the plaintiff, none appearing for the defend-

ant, although he hath been duly served with a subpoena to hear

judgment in this cause, as by affidavit now read appears ; the

substance of the plaintiff's bill appeared to be that, &c.

Whereupon and upon hearing the defendant's answer read

and what was alleged, &c. this Court doth think fit, and so

order and decree, that, &c. And this decree is to be binding

unto the said defendant, unless he on being served with a

subpoena, to be served on him for that purpose, shall shew

unto this Court good cause to the contrary. But the said

defendant before he is to be admitted to shew such cause, is to

pay unto the plaintiff his costs of this day's default in appear-

ance, to be taxed, &c.
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CXXXI. Order making decree absolute.

Whereas by an order of the 14th day of May last, made on

the hearing of this cause, it was ordered and decreed, that, &c.

and the said decree was to be binding upon the defendant B. M.

unless, &c. Now upon motion this day made unto this Court

by Mr. C. being of the plaintiff's counsel, it was alleged that

the defendant B. M. hath been duly served with a sub-

poena to show cause against the said decree, returnable the

first day of this term, as by affidavit appears ; and no cause

being shewn to the contrary thereof, as by the Registrar's cer-

tificate appears : it was therefore prayed that the said decree

may be made absolute, which is ordered accordingly.

CXXXII. Decree for taking bill pro confesso.

This cause coming this present day to be heard and debated

in the presence of counsel learned for the plaintiff, and all the

defendants except the defendant Walter Hendley. The sub-

stance of the plaintiff's bill appeared that, &c. Whereupon,

and upon debate of the matter, and hearing of what could be

alleged by the counsel for the plaintiff, and all the defendants

except the defendant Walter Hendley ; and forasmuch as the

said plaintiff sued out a subpoena to compel the defendant Wal-

ter Hendley to appear to, and answer the plaintiff's bill, and

the said defendant not appearing thereto, and absconding to

avoid being served with such subpoena, as by affidavit appeared,

the said plaintiff obtained an order bearing date the 27th day

of May, 1746, that the said defendant should appear to the

plaintiff's bill on or before the 27th day of June then next

;

and the said order having been duly published and read, as by

affidavit of H. M. appeared ; and the said defendant not hav-

ing appeared to the plaintiff's bill, the Court doth order and

decree that the same be taken^ro confesso.
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DECREES BT CONSENT.

CXXXm. Decree by consent.

This Court doth by consent order, &c. (^See Decree for

Reference to Arbitration, No. CXXXIV. post.}

CXXXIV. Decree for reference to arbitration.

This Court doth by consent order that all matters in differ-

ence; between the parties, and the costs of this suit and of the

arbitration, be referred to the arbitration, final end, and deter-

mination of "W. C. of, &c. who is to make his award in writing

on or before the 26th day of May next. And by the like

consent, it is ordered that all deeds, books, and papers, in the

custody or power of either of the parties relating to the mat-

ters in question be produced before the said W. C. as he shall

direct, to be ascertained by the oaths of the respective parties

producing the same. And the parties and their witnesses,

being first sworn before one of the Masters of this court, are

to be examined upon interrogatories or otherwise as the said

arbitrator shall think proper. And by the like consent, no bill

or bills is or are to be filed by either of the parties against the

3aid W. C. for any matter or thing he shall do in, about, or

touching the matter referred to him. And by the like consent,

the said arbitrator is to have power from time to time to en-

large the time for making his award as he shall think fit.

DECREES FOR DISMISSION.

CXXXV. Decree for dismission.

It is ordered, &c. that the plaintiffs bill do stand dismissed

out of this court with costs to be taxed, &c.
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CXXXVI. Decree for dismission as to part.

It is ordered, &c. as to so much of the plaintiffs bill as seeks,

&c. that the same be dismissed with costs, &c. (^See above.)

And as to the rest of the relief sought by the plaintiff's bill, it

is ordered, that, &c.

CXXXVII. Decree for dismission, with liberty to bring action.

It is ordered, &c. that the plaintiff's bill, as against the de-

fendant Samson, do stand dismissed out of this court with

costs, to be taxed by, &c. and as against the defendant Hockin,

without costs. And the plaintiff is to be at liberty to brin'g an

action on the said agreement against the defendant Hockin, in

the name of himself and the defendant Samson, he indemnify-

ing the defendant Samson therein.

DECREES ON BILLS OF EEVIVOK AND SUPPLEMENT, ETC.

CXXXVm. Order for revivor.

Upon motion this day made unto this Court by Mr. G. being

of the plaintiff's counsel, it was alleged that the plaintiffs, in

or about, &c. exhibited their bill into this court against W. B.,

and others, to be relieved touching the several matters therein

contained ; and that the said bill was afterwards amended by

order of this Court, and several parties added thereto as

defendants ; and tlie said Sir W. B. an^ the other defendants

appeared accordingly, and put in their answers thereto. That

before any further proceedings were had in the said cause,

the said W. B. died, having first duly made his will, thereof

appointed his daughter B. R., T. P. and M. R., Esq. executors,

who duly proved the same, and the said suit and proceedings

abated by the death of the said W . B. That the plaintiffs

have lately exhibited their bill of revivor into this court,

against the defendants, to which they have appeared ; and

their time for answering being out, it was therefore prayed
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that the said suit and proceedings may stand revived, and be

in the same pliglit and condition they were in at the time of

the death of tlie said W. B., which is ordered accordingly.

CXXXIX. Decree in supplemental suit to have the benefit of former

decree.

It is ordered, &c. that the decree made in the original

causes, wherein the present plaintiffs were plaintiffs, and

Thomas Claughton was defendant, and Thomas Claughton

was plaintiff, and the present plaintiffs were defendants, bear-

ing date, &c. be carried on and prosecuted between the parties

to this present suit, in like manner as thereby directed between

the parties to the said original suits. And the Court doth

reserve the consideration of all further directions, and of the

costs of this suit, in like manner as costs and further directions

were reserved by the said former decree. And any of the

parties are to be at liberty to apply, &c. (^See usual direc-

tions, No. XIX. ante.')

ORDEES ON EEHEAEINGS AND APPEALS.

CXL. Order reversing decree.

It is ordered that that part of the said decree complained of

by the said petition of rehearing be reversed, and instead

thereof that, &c.

CXLI. Order for committal for breach of injunction.

Upon opening of the matter this day unto this Court by

Mr. B. of counsel for the plaintiff, it was alleged, that by an

order dated the 14th day of March, 1815, it was ordered, that

an injunction should be awarded to restrain the defendant,

George Hustwick, from leading or taking away, &c. And it

appearing by the affidavit of T. R. the younger, that the de-
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fendant was duly served with the said injunction, and by the

affidavit of the said T. R. <fec. that since the 6th day of April

last, the said defendant hath ploughed, broken up, &c. It was

therefore prayed, that, &c. Whereupon, and upon hearing

Mr. H. of counsel for the defendant, and the affidavit of T. R.

the younger, whereby it appears that he did serve the said de-

fendant with a writ of the said injunction, by delivering to and

leaving with the said defendant a copy of the said writ, and

shewing him the original, and the affidavits of T. R. the

younger, &c. this Court doth order, that the said defendant,

George Hustwick, do stand committed to, &c.



CHAPTER II.

FORMS OF ORDERS ACCORBING TO THE PRACTICE IN ENG-
LAND, (a)

I. Order to amend an answer.

Forasmuch, &c. that the defendant since putting in his an-

swer to the plaintiff's bill, hath discovered that in the title to

his said answer he hath made a mistake in the Christian name
of the plaintiff by calling him instead of , it is

therefore prayed that the defendant be at liberty to take his

said answer off the file and amend the same in the title thereof

by naming the plaintiff instead of , which is or-

dered accordingly, and that after such amendment the defend-

ant do re-swear the said answer.

II. Order that bonds of submission to arbitration be made an order of Court.

, Whereas the plaintiff and defendant have severally entered

into bonds, &c. [reciting the bonds'] which said bonds were duly

executed as by the affidavit of a subscribing witness

thereto now produced and read aj)pears. It is on the motion of

ordered that the said bonds of submission entered into

as aforesaid be made an order of this Court, and that the said

parties do submit to and be finally concluded by the award

which the said arbitrators shall make pursuant to the said com-

mission according to the statute in that case made and pro-

vided.

m. Order directing that an agreement be made an order of Court.

Whereas by articles of agreement bearing date, &c. it is

recited and agreed as follows
;
(that is to say,) [setting forth

(a) Taken from the Equity Draftsman.
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the instrument verbatim;'] Now upon motion, &c. and upon

producing one part of the said articles under the respective

hands and seals of , and praying that the same may be

made an order of this Court, It is ordered that the said agree-

ment be made an order of this Court, to be observed and per-

formed by the parties thereto according to the tenor and true

meaning thereof, Mr. of counsel for consenting

thereto.

IV. Order for payment of the plaintiff's costs, part to the executors of his

deceased solicitor, and other part to his present solicitor ; the deceased

solicitor before his death obtained an order for taxation, but died before

the same was completed.

Vice-Chancellor.

Wednesday the day of , in the 6th

year, &c. 1825.

Between J. S. on behalf of himself and all other the

creditors of B. R. deceased, - - - Plaintiffs,

J. R., M. D., and others, - - - - - - Defendants.

Whereas A. C. and C. R. and C. C. did on the 26th day of

July, 1825, prefer their petition unto the Right Honorable the

Lord High Chancellor of Great Britain, setting forth that by

the order made on the hearing of this cause on further direc-.

tions and bearing date the 1st day of August 1823, it was

amongst other things referred to the Master to tax the parties'

costs subsequent to the last taxation thereof, and what should

be taxed for such subsequent costs of the plaintiffs should be

paid by the Accountant-General of this court to Mr. T. 0. or

his solicitor ; That before the completion of the said suit and

taxation of costs the said Mr. T. 0. died, having duly made his

will and thereby appointed the petitioners A. C. and C. R.

executors thereof, who have since duly proved the same in the

Prerogative Court of Canterbury ; and the petitioner C. C.

since his death has acted as the solicitor of the said plaintiff,

and prosecuted the said suit to a close ; That the said taxation

of costs has lately been completed, and the costs of the said

plaintiff amount to the sum of £ 245, as appears by the said
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Master's report, and that such part thereof as had accrued in

the said T. O.'s lifetime and belong to his estate is the sum of

£ 183, which the first-named two petitioners are entitled to

receive and be paid as such executors as aforesaid, and the

residue thereof amounting to the sum of £ 62, the petitioner

C. C. is entitled to receive and be paid as the said plaintiff's

present solicitor in the said cause, but the said Accountant-

General cannot pay the same to the petitioners without the

order of this Court ; And therefore praying that instead of the

direction in the said order dated the 1st day of August, 1823,

to pay out of the sums therein mentioned, what should be taxed

for the plaintiff's subsequent costs to Mr. T. 0. his solicitor, the

said Accountant-General might be directed to pay to the

petitioners A. C. and C. R. or one of them as such exec-

utors as aforesaid, the siim of X 183, part of the said plain-

tiff's said subsequent costs, and also to pay to the petitioner

C. C. the said plaintiff's present solicitor the sum of £ 62, the

residue thereof ; Whereupon all parties concerned were ordered

to attend His Lordship on the matter of the said petition, and

counsel for the said petitioners this day attending accordingly,

upon hearing the said petition, the said order dated the 1st day

of August, 1823, the Master's report dated, &c. the probate of

the will of the said T. 0. dated, &c. read, and what was alleged

by the counsel for the petitioners ; This Court doth order that

instead of the direction in the order made in this cause bearing

date the 1st day of August, 1823, to pay out of the sums

therein mentioned what the Master should tax for the plain-

tiff's subsequent costs of this suit thereby directed to be paid to

Mr. T. 0. the plaintiff's then solicitor, and which costs have

since been taxed by the said Master at the sum of £ 245, the

sum of £ 183 part of the plaintiff's said subsequent costs be

paid to the said petitioners A. C. and C. R. or one of them as

such executors as aforesaid, and that the sum of £ 62 the resi-

due thereof be paid to Mr. 0. C. the plaintiff's present solicitor

;

And for the purposes aforesaid the said Accountant-General is

to draw on the bank according to the form prescribed by the

act of parliament and the general rules and orders of this

Court in that case made and provided.

30
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V. Order for a sheriflf 's officer to attend with a suitor whom he had arrested

on his returning from court.

Whereas Mr. L. as counsel for R, A. B. this day moved the

Right Honorable the Lord High Chancellor of Great Britain

that the said R. A. B. who on the day of was

arrested by J. L. the officer for the sheriff of Middlesex in an

action at the suit of S. H. gent, might be discharged out of the

custody of the said sheriff, for that the said R. A. B. at the

time of such arrest was returning home from this court after

his attendance as plaintiff on a motion made in a cause depend-

ing therein wherein he was plaintiff, and H. and others were

defendants, or that the said J. L. might bring the said Mr. B.

into this court. Whereupon and upon hearing an affidavit of

the said R. A. B. read, His Lordship doth order that the sheriff

for the county of M. do attend with the said R. A. B. in this

court to-morrow on the sitting thereof.

yi. Order for the discharge of a suitor who had been arrested on leaving

the court.

Complaint being on this day made to the Right Honorable

the Master of the Rolls by Mr. as counsel for the plain-

tiff in this cause, that on yesterday the the plaintiff

E. H. on leaving this court when this cause was partly heard

was arrested, and the said plaintiff B. H. being present in court

in custody of W. J. A. one of the officers of the sheriff of

Middlesex who arrested her, and the said plaintiff being sworn

and examined, and deposing that she is one of the plaintiffs in

this cause, and that on her return and before she got home she

was arrested by the said W. J. A. by virtue of a warrant from

the sheriff of Middlesex at the suit of the defendant D. R. for

a debt of £ , and the warrant being produced in court.

It is thereupon ordered that the said plaintiff E. H. be

forthwith discharged out of custody.
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Vn. Order that the plaintiff may make his election to proceed at law or in

equity.

Forasmuch as this Court was this present day informed by

Mr. being of tlie defendant's counsel that the plaintiff

doth prosecute the said defendant both at law and in this court

for one and the same matter, whereby the defendant is doubly

vexed ; It is thbrefoee ordered that the plaintiff do within

eight days after notice to his attorney at law and clerk in court

make his election, in which court he will proceed, and if he

shall elect to proceed in this court, then his proceedings at law

are hereby stayed by injunction, but in default of such election

by the time aforesaid, or if the plaintiff shall elect to proceed

at law, then the plaintiff's bill is from thenceforth to stand

absolutely dismissed out of this court with costs to be taxed

by Mr. one of the Masters of this court.

Vni. Order for the separate examination of femes covert as to the applica-

tion of a sum of money.

Upon motion of, &c. It is ordered that the said

the wife of and the wife of do severally

attend or any of them to be solely and secretly

examined by them separate and apart from their said husbands,

how, and in what manner, and to what uses they are willing

and desirous that may be paid and applied ; and the

said or any of them who shall take such exam-

inations are to take the same in writing signed by the said

respectively, and to certify the same in writing under

their hands, and the signing of the said and such cer-

tificates are to be verified by affidavit ; and upon the return of

such certificates such order shall be made as shall be just.

IX. Order that a defendant, a foreigner residing abroad, may answer in his

own language, and directing that the answer be translated by a notary-

public into English.

Upon motion, <fec. that the plaintiff having exhibited his bill

into this court against the defendant that lives at in the
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kingdom of , he hath appeared thereto and hath obtained

an order for a commission for taking his answer at , and

such commission hath issued accordingly ; that the defendant

doth not understand the Bnghsh language, and therefore it was

prayed that the defendant may be at liberty to swear his answer

in the . language, and that a notary-public may be ap-

pointed to translate the same into the English language, and

that he may be sworn to the true translation thereof, and that

such translation may be filed with the defendant's other answer,

which is ordered accordingly, but notice hereof is first to be

given to the plaintiff's clerk in court.

X. Order directing that certain exhibits proved on a commission abroad be

delivered to a notary-public to be translated, and that his translation

thereof may be read at the hearing of the cause.

Upon motion, &c. that the plaintiff having examined several

witnesses in in this cause several of the plaintiff's ex-

hibits and proceedings are written in the language, and

therefore it was prayed that such of the said proceedings and

exhibits as are written in the language may be delivered

to a notary-public in order to translate the said several proceed-

ings and exhibits into the English language, that the said

may be sworn to the true translation thereof, and that

such translation may be read at the hearing of this cause, which

is ordered accordingly, saving all just exceptions.

XI. Order appointing an interpreter upon the examination of a foreigner as

a witness.

Upon consideration this day had by the Right Honorable the

, Master of the Rolls of the humble petition of the plaintiff,

stating (amongst other things) that this cause is at issue, and

that J. L. P. of, &c. is a material witness for the plaintiff, and

that the said J. L. P. speaks the French language but does not

understand the English language, so that the plaintiff cannot

have the benefit of his testimony without the assistance of an

interpreter ; and therefore it was prayed and His Honor doth
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accordingly order that B. B. of, &c. be appointed interpreter

to the said J. L. P. on his being examined as a witness in this

cause on behalf of the petitioner ; And that the said B. B. be

sworn truly to interpret the oath to be administered to the

said J. L. P. and also the interrogatories on which he shall be

examined and his depositions to such interrogatories, and like-

wise to keep such depositions secret until publication shall

duly pass in this cause, of which notice is first to be given to

the defendant's clerk in court.

XII. Order for an injunction enjoining the defendant to deliver possession to

the plaintiff.

Upon motion, &c. it was alleged that by the order made on

the hearing of this cause, it was ordered that the defendant

should deliver possession of the estate in question and all deeds

and writings in his custody or power relating thereto to the

plaintiff; That the defendant who is in possession of the said

estate was served with a writ of execution of the said order,

and the plaintiff required him to deliver possession, which he

refused to do as by the affidavit appears ; and an attachment

having been made out against the said defendant. It was there-

fore prayed that an injunction may be awarded against the

said defendant to enjoin him to deliver possession of the said

estate to the said plaintiff pursuant to the said decree, which

upon reading the affidavit is ordered accordingly.

XIII. To dissolve an injunction nisi.

Whereas the plaintiff obtained an injunction for stay of the

defendant's proceedings at law until the defendant should

answer the plaintiff's bill, and this Court make other order to

the contrary ; Now upon motion this day made by Mr.

being of the defendant's counsel, it was alleged that the de-

fendant hath since put in a full and perfect answer to the

plaintiff's bill and thereby denied the whole equity thereof,

And it was therefore prayed that the said injunction may be

dissolved, which is ordered accordingly unless the plaintiff his
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clerk in court having notice hereof shall on shew unto

this Court good cause to the contrary.

XIV. Order made upon shewing cause against dissolving an injunction, ex-

ceptions having been taken to the defendant's answer,— reference directed

to the Master to certify whether the answer is sufficient or not, provided

his report be obtained within a limited time.

Whereas by an order of the day of for the

reasons therein contained, it is ordered that the injunction

granted in this cause for stay of the defendant's proceedings at

law should be dissolved, unless the plaintiff his clerk in court

having notice thereof should on this day shew unto this

Court good cause to the contrary ; Now upon motion, &c. it

was alleged that the defendant having put in an insujBicient

answer to the plaintiff's bill, the plaintiff hath taken excep-

tions thereto, since which the defendant hath not put in any

further answer although the defendant's is very insufficient

as the plaintiff is advised ; And therefore it was prayed that

the said injunction may be continued until the said defendant

hath put in a perfect answer to the plaintiff's bill ; Whereupon

and upon hearing of what was alleged by the counsel on both

sides, It is ordered that it be referred to Mr. , one, &c.

to look into the plaintiff's bill the defendant's said answer and

the plaintiff's said exceptions, and certify whether the said

answer be sufficient or not ; But the plaintiff is to procure the

Master's report in days, or in default thereof the said

injunction is to stand dissolved without further motion, which

in the mean time is hereby continued.

XV. Order made on the petition of a purchaser directing a reference to the

Master to inquire at what time the vendors (who were trustees for sale)

had shewn a good title, and when the incumbrancers and all parties inter-

ested were ready to join ; what expenses had been incurred by the pur-

chaser in getting in the incumbrances, and in the execution of certain

instruments, which ought not to have been borne by him, and also what

dilapidations have taken place.

Friday the 5th day of August, &o. 1825.

Between T. Tunstall, Esq. and M. I. his wife,

&c. ... . Plaintiffs,
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and

P. M. Trappes and E. Ins wife, &c. Defendants.

And between the said T. T. Esq. and M. I. his

wife, &c. ... - Plaintiffs,

and

M. A. Tasburgh, &c. - - Defendants.

And between B. Rawson, Esq. - Plaintiff,

and

the said M. A. Tasburgh, &c. Defendants.

Whereas the above-named B. Rawson did on the 22d day

of June last prefer his petition unto the Right Honorable the

Lord High Chancellor of Great Britain, setting forth that

on the day of 1821 the petitioner entered into a

contract or agreement in writing with the above-named de-

fendants in the third mentioned cause whereby, &c.

That the said conveyances and assurances were not executed

by all parties thereto by the said 15th day of November last,

several of them having made various objections and others

requiring certain conditions and compensations to be previously

given or secured to them ; And by another order of His Lord-

ship made in the said cause, and also in the other two causes

therein before mentioned, upon the application to the defend-

ants to the said thirdly mentioned suit, and bearing date the

13th day of November last, It was ordered by and with the

consent and approbation of all parties beneficially interested in

the said purchase (being the several parties to the first men-

tioned cause, or who had already executed the said convey-

ance) that the said time for completing the same should be

further enlarged to the 10th day of January then next, and

that upon the execution of the said conveyances, releases,

mortgages, and other assurances approved of by the Master by

the parties thereto respectively except C. T. party thereto fBr

whose signature within two years the petitioner thereby agreed

to accept the undertaking of J. J. P. and G. P. and the fine

levied by P. M. T. and E. his wife, and satisfaction of or a

sufficient substantial indemnity against the judgments remain-

ing unsatisfied on the rolls, and when the said conveyances,

releases, mortgages, and other assurances were so executed, the
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said fine levied, satisfaction so entered or indemnity given, and

possession of the said estates delivered to the petitioner except

the portion thereof in the possession of the defendant J. S. and

tlie said conveyances and releases and the title deeds, evidences,

and writings, deposited in the office of Mr. C. the Master to

whom these causes stood referred ready for delivery thereof to

the petitioner, after payment of the purchase-money. It was

ordered that the full amount of the purchase-money, except

£ 1030 and £ 3000, being the sum of £ 48,685, should be

paid by the plaintiff into the bank, in the name and with the

privity of the Accountant-General of tliis court to the credit of

the three causes subject to the several charges, liens, and in-

cumbrances affecting the said estates and to the further order

of the Court, but without prejudice to the claims of the plain-

tiff for costs and dilapidations ; and it was ordered that

£ 2520 9s. Qd. part of the said £ 48,685 when paid in should

be carried over to a separate account in these causes, to be

entitled, " The account of the S. estate," upon which W. R.

the mortgagee of that estate was to have the first claim for

principal, interest and costs, in respect of such mortgage-money

and costs ; And it was ordered that the mortgage for £ 1030

should be paid off within one month after the execution thereof,

and that upon the execution of proper and sufficient releases

such sum of £ 1030 should be also paid by the petitioner into

the bank to the credit of these causes ; And it was ordered

that the interest of the £ 8000 remaining on mortgage should

be also from time to time during the life of the said P. M. T.

paid into the bank to the credit of these causes, and upon pay-

ment of the sum of £ 48,685, as aforesaid by the petitioner, It

was ordered that the said title-deeds, evidences, and writings

should be delivered up by the said Master to the plaintiff, and

that the possession of the portion of the said estates in posses-

sion of the said J. S. should be then delivered by him to the

petitioner, and that the purchase-money should not be paid

out without notice to all parties in the said order named, and

that the petitioner should be let into the receipt of the rents

and profits as from the 11th day of October instant, paying

interest from the 1st day of November then instant to the

day of paying the money into court ; That the said convey-

ances, releases, and other assurances were not completed
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and executed, or the other matters and things in the said re-

cited order mentioned done and performed by the said 10th

day of January, and the time for doing or procuring the same

was enlarged to the 10th day of February last, and from thence

the same was further enlarged to the 16th day of March last,

when another order was made in the said three causes and

bearing date the same 15th day of March last, whereby the

said time was by and with the like consent as aforesaid still

further enlarged to the 20th day of April last ; And it was

ordered that the provisions in the said order of the IStli day of

November last, so far only as regards the payment by the peti-

tioner into the bank in the name of the Accountant-General of

the full amount of the petitioner's purchase-money, except the

sum of £ 1030 and £ 3000, and his being let into the receipt of

the rents and profits of the said estates from the 11th day of

October last, paying interest from the first day of November to

the day of paying the money into court should be varied, and

instead thereof, It was ordered that the petitioner should on or

before the said 20th day of April then next, and when the said

conveyances, releases, mortgages, and other assurances were

executed, such execution to be certified by the Master, and

when the other matters and things directed in the said order to

be done before the payment of the purchase-money into court,

were done and performed as directed by the said order (the

same to be verified by affidavit,) pay into the bank with the

privity of the said Accountant-General his said purchase-money

with interest to be there placed to the credit of the said three

causes as aforesaid, but subject and without prejudice as in the

said order mentioned, and that the petitioner should be let into

the receipt of the rents and profits of the said estate from the 5th

day of April then next ; That the said conveyances, releases,

and assurances and other matters and things in the said order

mentioned were not completed and done and performed by the

said 20th day of April last, but by another order of this Court

bearing date the 2d day of May, 1825, the said time was finally

enlarged to the 9th day of May last, and the said order of the

15th day of March, 1825, was also thereby varied and directed

to be as follows, viz : That the time for executing and settling

all proper and necessary conveyances, releases, mortgages, and

assurances of the estate and premises to the petitioner the pur-
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chaser, which stood enlarged by the said order of the 13th day

of November, 1824, to the 10th day of January, 1825, and

which had been farther enlarged to the said 15th day of March

last, should be further enlarged to the 9th day of May then

instant, and that the provisions of the order dated the 13th

day of November, 1824, so far only as regards the payment by

the petitioner into the bank in the name of the Accountant-

General of this court of the full amount of his purchase-money,

except the sums of £ 3000 and £ 1030, in the said order men-

tioned, and being let into the receipt of the rents and profits of

the said estates from the 11th day of November then last, pay-

ing interest from the 1st day of November to the day of paying

the money into court should be varied, and instead thereof that

the petitioner should on or before the 9th day of May instant,

and when the said conveyances, releases, and other assurances

(the said mortgages excepted) were executed, and when the

said matters and things directed by the said order dated the

13th day of November, 1824, to be done before the payment of

the purchase-money into court were done and performed as di-

rected by the said order of the 13tli day of November last, pay

into the bank with the privity of the said Accountant-General

to be there placed to the credit of these causes, his purchase-

money, except the said sums of £ 3000 and £ 1030 as afore-

said, being the sum of £ 48,685 with interest, but subject and

without prejudice as in the said order mentioned, he the peti-

tioner as to his own execution, and the defendants M. A. T.,

S. T. S., and C. V. the trustees as to the execution by them-

selves and all other parties (except the plaintiffs in the first and

second causes, and except the defendants R. W., I. S., and E.

0.) undertaking to procure the execution of the mortgages on

or before the 26th day of May then next, and of the release of

the mortgage for £ 1030 on or before the 26th day of June

then next, the execution of sucli mortgages and releases as to

the excepted parties being undertaken for by them respectively,

the said mortgages and releases so far as the same had not

already been approved of by or on behalf of the parties to be

settled by the said Master in case the parties differ about the

same, and that £ 2520 9s. Qd. part of the £ 48,685, when so

paid into the bank shall be so carried over to a separate ac-

count in these causes, to be entitled, " The account of the S.
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estate " ; upon which W. R. the mortgagee of that estate

was to have the first claim for principal, interest and costs in

respect of such mortgage, and that upon the execution of a

proper and sufficient release for the said mortgage of £ 1080,

the petitioner should pay the said sum of £ 1030, and the

interest thereon into the bank with the privity of the Ac-

countant-General to be there placed to the credit of these

causes subject to the further order of this Court, and that

the petitioner should also pay the interest of the £ 3000 re-

maining on mortgage from time to time during the life of

the said F. M. T. into the bank with the privity of the said

Accountant-General to be there placed to the credit of these

causes, the amount to be verified by affidavit, subject to the

further order of this Court, and that the petitioner should be

let into the receipt of the rents and profits of the said estates

from the 5th day of April last ; That the said defendants to

the thirdly mentioned suit having at length completed the said

conveyances and done and performed the matters and things

in the said several orders required of them, the petitioner on

the 7th day of May last, paid his said purchase-money, except

as aforesaid, into the bank, as by the same orders directed-,

part whereof has been carried over to the separate account

of the said estate and the whole has since, pursuant

to another order of this Court, been laid out in the purchase

of bank £ 3 per cent, annuities, in the name of the said Ac-

countant-General, In trust in these causes, subject to the

further order of the Court ; That it was in and by the said

purchase-contract provided that inasmuch as the said manor-

land and hereditaments at N. aforesaid were subject to cer-

tain family portions not exceeding in the whole £ 7300 for

persons some of whom from legal disabilities might for a

time be incompetent to release the said estate, a full and.

sufficient sum of money for securing the payment of such

portions should be set apart from the said purchase-money

and be invested by the said defendants and petitioner, their

respective heirs, executors, administrators, or assigns, on gov-

ernment security in the joint names of trustees, two of

whom to be named by the said defendants and two by the

petitioner, until the payment and release of such portions,

and a proper deed or instrument in writing should at the ex-
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pense of the said defendants the vendors be prepared and exe-

cuted by such trustees, declaring the trusts thereof, which

deed when so executed as aforesaid should be deposited with

the petitioner, his heirs, appointees, or assigns, but it was after-

wards agreed by all parties and at the request of the defend-

ants in the third mentioned cause, that to avoid setting aside

so large a part of the said purchase-money as would be re-

quired to secure such portions upon government security,

the petitioner should retain the two sums of ^ 1030 and

& 3000 being the only portions which were incapable of being

released, and grant mortgages of competent parts of the

said estates for securing the payment thereof when the par-

ties entitled thereto should be enabled to release the same,

and which mortgages were prepared and approved of by the

said Master with the other deeds and instruments, and are

the same as are mentioned ^and referred to in the said recited

orders ; That immediately after the payment by the plaintiff

of his purchase-money and his obtaining his said convey-

ances, he did according to his undertaking in the last order

execute and deliver over such two mortgages, and has also

prepared and delivered for execution a release for the said

sum of £j 1030 and is ready and desirous of paying off the

same with the interest accrued thereon immediately the same

is executed ; That since the date of the said purchase-agree-

ment and during the period the title to the said estates and

premises had been under investigation, and the subsequent

length of time consumed in the settlement of the said con-

veyances and the said inquiry as to the necessary parties

thereto and obtaining the concurrence and execution thereof

by such parties, the said estates and premises and the build-

ings thereon have become greatly dilapidated, and the mort-

gagees and other incumbrancers in possession thereof have

suffered the tenants thereof to carry off the produce thereof

and otherwise cultivate the same in an uiihusband-like man-

ner contrary to the custom of the country, whereby the land

is greatly deteriorated, and the petitioner has lately caused

the same to be surveyed and the damage estimated, and the

same is found to amount to a very large sum of money,

which the plaintiff is advised and submits he is entitled to

have paid back to him out of the said purchase-money as an
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abatement, the same having been expressly paid tinder the

several orders without prejudice to the said petitioner's said

claim ; That from the circumstances in the said Master's re-

port of the number and amount of the incumbrances and of

the various proceedings and negotiations and other matters

incident to the situation of the several parties, the convey-

ances and assurances to the petitioner have been greatly

increased in number and length, and the expenses thereof

and of the said purchase throughout have been also thereby

greatly increased ; and the plaintiff submits that he is enti-

tled to be paid all such increase of expenses thereof out of

the said purchase-money so paid by him into court as afore-

said, or that the said defendants in the third-mentioned cause

as vendors, are themselves bound to contribute thereto such

portions of the said expenses as have been occasioned by rea-

son of such incumbrances, proceedings, and negotiations or

incident thereto, or as shall exceed the amount the petitioner

would have had to bear had the said defendants the said ven-

dors in the first instance procured conveyances of the several

interests of such incumbrances to themselves, and then have

conveyed to the petitioner by a common conveyance, and to be

allowed the same as trustees in their accounts, and the peti-

tioner has also at present been at the expense of the said two

mortgages and the proceeding relative thereto for securing the

parts of the said purchase-money for the said parties stated to

be under legal disabilities and as provided by the said pur-

chase-agreement, but which it is thereby also provided should

be paid by the said defendants in the third-mentioned cause as

hereinbefore stated ; and the plaintiff has also entered into a

certain deed of covenant for the production of the title deeds

of the said estates for the purposes of the inquiries in the first-

mentioned cause, the expenses whereof it has been agreed

should be borne by the said defendants ; and therefore. Pray-

ing that it might be referred back to the said Master to tax

the petitioner his costs of the said third-mentioned suit, and

also his costs of the second-mentioned suit, and the costs of the

said several orders and applications and other proceedings made

and had in the said three suits jointly and in the said thirdly

mentioned suit separately. Or if necessary, that it might also

be referred to the said Master to inquire and certify to this
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Court whether the said defendants had shewn a good title to

the said estates and premises, or whether they were able to

execute or procure to be executed to the petitioner good and

sufficient conveyances, releases, and assurances of the same

free from all incumbrances save as appears by the said con-

tract or agreement for sale previously to the filing of the

petition in the said thirdly mentioned cause, or at what

period they made out such good title or were able to execute

or cause or procure to be executed such conveyances, re-

leases, and other assurances as aforesaid ; And that the said

Master might also ascertain and allow to the petitioner the

part or proportion of the costs, charges, and expenses of the

said several conveyances, releases, and other assurances, and

of the various proceedings, negotiations, and other matters

and things incurred and paid by him in consequence of or

by reason or means of the number of incumbrances on the

said estates and of the situation of the said several parties

and incident thereto, together also with such costs, charges,

and expenses as petitioner has incurred or may incur in or

in relation to the said mortgages granted to secure the said

portions as provided by the said purchase-contract, and of

the releases when paid off, and also of the said deed of cove-

nant entered into by the petitioner as aforesaid and of the

production thereunder and incident thereto respectively

;

And that it might also be referred to the said Master to take

an account and valuation of the dilapidations whicli have

talien place on the said estates and premises since the date

of the said agreement and of the deterioration and waste

committed thereon since the same period and previously to

the plaintiff taking possession thereof; And that what the

said Master shall tax for the plaintiff's said costs of these

suits respectively, and what he shall allow for the part or

proportion of the said other costs, charges, and expenses here-

inbefore mentioned, and also what he shall certify to be the

amount or valuation of the said dilapidations, deteriorations,

and waste might be paid back to the petitioner out of his

said purchase-money so paid into the bank as aforesaid

;

and that for this purpose the Accountant-General might be

directed to sell so much of the sum of £ 50,870 3 per cent,

consolidated annuities now standing in his name in the books
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of the Bank of England In trust in these causes as

will raise sufficient to pay the same ; Whereupon all par-

ties concerned were ordered to attend His Lordship on the

matter of the said petition ; And counsel for the petitioner

and for the plaintiffs in the first and second causes, and for the

defendants F. M. T. and E. his wife, E. T. &c. &c. &c. this day

attending accordingly, no one attending for the other parties

although they have been duly served with a copy of the said

petition and order thereon as by affidavit now read appears,

upon hearing the said petition, the agreement dated, &c. <fec.

[referring also to the several orders'] read, and what was alleged

by the counsel for the petitioner and for the said parties. His

Lordship doth order that it be referred back to the Master,

Mr. C, to inquire and state to the Court at what time the de-

fendants the vendors in the third-mentioned cause had shewn

a good title to the estate and premises, and when the several

incumbrancers and other parties joined, and when they were

ready to join respectively in the conveyance thereof to the peti-

tioner, the purchaser ; And it is ordered that the said Master

inquire whether any and what cost, charges, and expenses have

been incurred and sustained by the said petitioner, the pur-

chaser, in and about getting in the several incumbrances on the

said estates and the mortgages to secure the portions and the

deed of covenants mentioned in the petition and incident

thereto which ought not to be borne by the petitioner, the

purchaser ; And it is ordered that the Master do also inquire

and state to the Court whether any and what dilapidations

have taken place upon the said N. estate between the date of

the contract for sale thereof and the petitioner taking pos-

session, and to distinguish at what times such dilapidations

have taken place, and the parts of the said estate upon which

the same have so taken place ; and the said Master is to be at

liberty to state special circumstances arising out of any of the

said inquiries, and the same are to be without prejudice to the

costs thereof respectively ; and it is ordered that the rest of the

petition do stand over.
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XVI. Order for the appointment of a receiver with liberty to let the estate

with the approbation of the Master.

Upon opening, &c. It is ordered that it be referred to Mr.

&c. to appoint a proper person to be receiver of the

rents and profits of the real estate of , and to allow him

a reasonable salary for his care and pains therein, such person

so to be appointed receiver first giving security to be allowed

of by the said Master and to be taken before a Master Ex-

traordinary in the country if there shall be occasion, duly and

annually to account for and pay what he shall so receive as

this Court shall direct, and the tenants of the said estate are to

attorn and pay their rents in arrear and growing rents to such

receiver, who is to be at liberty to let and set the said estate

from time to time with the approbation of the said Master as

there shall be occasion.

N. B. If the estate be in Ireland say " and let the person

who shall be appointed receiver of the rents and profits of the

said estate in Ireland give security to be approved of by the

said Master ; but the recognizance is to be acknowledged by

the person so to be appointed receiver before a Master of the

Court of Chancery in Ireland, and to be duly entered and en-

rolled according to the course of that Court ; and the taking

and enrolling thereof is to be duly certified to this Court by

one of the Masters of that Court."

If there be copyhold estates and Courts to be held, add at

the end the following words :
" and let such Courts as have

been usually held and are proper to be held for the copyhold

estate, be from time to time held by the receiver in the name

or names of the person or persons in whom the legal estate is,

and let the receiver bring into this Court his account of all

such fines and other profits as shall be taken by him at such

Courts."

If a manor, insert before the preceding clause " and any

other person or persons in receipt of any part of the profits of

the said manor are also to pay the arrears and growing payments

thereof to such receiver," and conclude thus, " and let such

receiver let or set such part or parts of the land and premises

and the quit rents and other manorial rights and profits of the
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said manor as have been usually let or set by copy of court-roll

or otherwise according to the custom of the said manor with

the approbation of the Master as there shall be occasion."

XVII. Order made upon petition for sale of an estate ; with liberty to the

petitioners to proceed in a suit in the names of the plaintiffs upon indem-

nifying them against the costs.

It was oedered on the consent of the parties therein men-

tioned, that the said estate should be sold before the Master,

together or in parts as the said Master should think fit, and all

proper parties were to join as the said Master should direct

;

And in order to the said sale, all deeds and writings in the

custody or power of any of the parties relating thereto were to

be produced before the said Master upon oath ; And it was

ordered that the money arising by such sale should be paid by

the purchaser or purchasers into the bank in the name and

with tlie privity of tlie Accountant-General of this court, to be

there placed to the credit of tlie said cause, subject to the fur-

ther order of this Court ; And it was further ordered that

S. T. &c. the petitioners, should be at liberty to proceed in the

said suit in the names of the plaintiffs A. S. &c. the petition-

ers, indemnifying them against all costs which might be

occasioned thereby.

XIX. That service of a subpoena on the defendant's attorney be deemed

good service on tlie defendant.

Upon motion, &c. it was alleged that the defendant prose-

cutes the plaintiff at law and cannot be found to be served

with a subpcena, as by aiRdavit appears, and it was therefore

prayed that service of a subpcena to appear to answer the

plaintiff's bill upon the defendant's attorney-at-law be deemed

good service on the defendant to compel him to appear to and

answer the plaintiff's bill, which upon hearing the said affida-

vit read is ordered accordingly.

31
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XX. Order made on an infant's having attained twenty-one, directing an

immediate transfer to her of a sum of stock, and payment of the accruing

dividends thereon, also payment of a sum of cash in the banls: to her soUci-

tor, and further directing upon the execution by her of the conveyances

of certain estates to the purchasers thereof, under a decree for sale made

during her minority (which decree is set forth in the recital of the peti-

tion), a transfer to be made to her of a sum of stock purchased with the

moneys produced by sale of the estates, and payment of the accruing

dividends thereon. (The petitioner having married previously to the

transfer of the latter sum, and covenanted that the same should be trans-

ferred to the trustees of the settlement executed previously to her mar-

riage, it became necessary to obtain another order, which is inserted

post, p. 489.)

Yice-Chancellor.

Wednesday the 8th day of August, &c. 1827.

Between J. M. and I. his wife, B. L. and M. his

wife, - - - - Plaintiffs,

and

J. S., J. W. and L. his wife, <fec. Defendants.

Whereas the above-named defendant L. L. S. did on the 1st

day of August instant prefer her petition unto the Right Hon-

orable the Lord High Chancellor of Great Britain, setting forth

that W. S. late of, &c. deceased, by his last will and testament

bearing date the 8th day of June, 1809, duly executed and

attested for the validity of devises of real estates, gave and

devised unto his mother C. S. the messuage, &c. for and dur-

ing the term of her natural life, and from and immediately

after her decease, in case she survived the said testator, which

event happened, he gave and devised the same premises unto

his son J. S. his heirs and assigns forever, subject nevertheless

to and charged with the payment of the sum of £ 500 which

he directed should be considered as part of his personal estate
;

And the said testator also gave and devised unto his wife M. S.

the messuage, &c. for and during the term of her natural life,

and from and after the decease of his said wife, in case she

survived the said testator (which she did) he gave and devised

the said last-mentioned premises unto his said son J. S. his

heirs and assigns forever, subject nevertheless to and charged

and chargeable with the payment of the sum of £ 1000 which
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he directed should be also considered as part of his personal

estate, and all the residue of the said testator's personal estate

as well as the said several sums before mentioned to be con-

sidered as his personal estate, he gave and bequeathed unto

his five daughters equally to be divided between them as par-

ticularly mentioned in the said will ; That the said testator

departed this life on or about the day of , leav-

ing his said mother C. S. who departed this life on or about

the day of December , and the said M. S. who
died on or about the day of January ; That the

said J. S. the son of the said testator and to whom he gave

and devised the said estates charged as aforesaid after the

death of the said C. S. and M. S. also departed this life on the

day of intestate, leaving the defendant L. W.
then L. S. his widow and the petitioner his only daughter and

heiress at law him surviving ; That the said L. S. afterwards

intermarried with the defendant J. W. and they as the bailiffs

or guardians of the petitioner entered into the possession of

the said estates so devised and charged as aforesaid, and into

the receipt of the rents and profits thereof; That by an order

made in this cause bearing date the 23d day of December,

1817, it was referred to Mr. C. then one of the Masters of this

court, to take an account of what was due for interest on the

said sums of £ 1000 and £ 500 so charged on the said estates

as aforesaid, and also to take an account of the rents and

profits of the several premises so charged with the payment

thereof, which had come to the hands of or been received by

the said defendants J. W. and L. his wife, or by any person or

persons by their or either of their order or for their or either

of their use ; And it was further ordered that the said several

premises so respectively charged with the payment of the said

sums of £ 1000 and £ 500 or so much or such part thereof

respectively as the said Master should deem necessary, should

be sold with his approbation to the best purchaser or purchas-

ers that could be got for the same to be allowed of by the

said Master, wherein all proper parties were to join and con-

cur as the said Master should direct, and in order thereto, All

deeds and writings were to be produced, and the petitioner

was also to join in such sale when she should attain the age of

twenty-one years, unless on being served with a subpoena to
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shew cause against the said order, the petitioner should within

six montlis after attaining that age shew good cause to the

contrary ; And in tlie mean time it was ordered that the pur-

chaser should hold and enjoy the same against the said defend-

ant the petitioner and her heirs ; And it was ordered that the

moneys to arise by such sale should be paid into the bank

with the privity of the Accountant-General of this court to be

there placed to the credit of this cause, " The amount of

moneys produced by sale of real estates," subject to the fur-

ther order of the Court ; That the said Master by three several

reports of sale bearing date respectively the 13th day of Octo-

ber, 1818, which were all duly confirmed, certified that he had

been attended by the solicitors for all parties, and that it

appearing to him to be necessary that the whole of the prem-

ises so charged as aforesaid should be sold, lie had therefore

provided to sell the same in three lots in manner therein men-

tioned, and by one of such reports he certified that W. P. of,

&c. (one of the defendants) was the best bidder for and the

purchaser of the premises comprised in lot 1 at the price or

sum of £ 1000, and that in the conditions it was stipulated

that the purchaser should pay for the fixtures in and about

the same according to the valuation therein mentioned, which

in the particular of sale was stated to have been made at the

sum of £ 15, which said sum of £ 15 being added to the sum
of £ 1000 they made together the sum of £ 1015, being the

whole purchase-money for lot 1 ; And by another of such

reports he certified that J. G. and J. S. of, &c. were the best

bidders for and the purchasers of the premises comprised in

lot 2 at the price or sum of £ 1320 ; And by the other of such

reports he certified that J. M. of, &c. (one of the plaintiffs)

was the best bidder for and the purchaser of the premises com-

prised in lot 3 at or for the price or sum of £ 1000, and that

in the said conditions it was stipulated that the purchaser of

the said lot 3 should pay for all fixtures belonging to the

vendors according to the valuation therein also mentioned,

which in the particular of sale was stated to have been made

at the sum of £ 5, which being added to the sum of £ 1000

made £ 1005, the whole amount of the purchase-money for the

said lot 3 ; That the said Master by his general report xmder

the said order also certified that he had computed interest at
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£ 4 per cent, per annum on the said two several sums of

£ 1000 and £ 500 from the times of the respective deaths of

the said C. S. and M. S. to the 27tli day of January, 1821, the

date of that his report ; and he found that there was due for

interest on the said sum of £ 1000 the sum of £ 237, and on

the said sum of £ 500 the sum of £ 82, making in all the sum
of £ 319 ; and he found that there had been received by the

said defendants, J. W. and L. his wife, on account of the rents

and profits of the said several premises the several sums set

forth in the schedule to this report amounting to £ 535, but

that they had paid, expended, or disbursed thereout on account

of the same premises the several sums also set forth in the

schedule to his report amounting to £ 97, which being de-

ducted from the said £ 585 there remained a balance of £ 438

which he found due from the said defendants J. W. and L. his

wife on account of such rents and profits ; and he further

found that the purchase-moneys for all the said lots and

amounting altogether to £ 3391 had been paid into the bank

with the privity of the Accountant-General to the credit of this

cause, " The amount of moneys produced by sale of real

estates," pursuant to the directions of the said order, and that

the same had been laid out in the purchase of £ 4871 bank 3

per cent, annuities in the name of the said Accountant-General

intrust in this cause as aforesaid, which together with the sum
of £ 73 cash account due for half a year's dividend thereon

then stood in trust to the credit of the said cause as aforesaid ;

That by another order made in this cause bearing date the

13th day of February, 1821, It was ordered that the said

Master's report dated the said 25th day of January, 1821,

should be confirmed, and that the said defendants J. W. and

L. his wife should out of the said sum of £ 438 certified to be

due from them and remaining in their hands on account of the

rents and profits of the said estates and premises charged with

the said sums of £ 1000 and £ 500 in the said report men-

tioned, pay to the plaintiff J. M. in right of I. his wife the sum

of £ 63, being one fifth part of the sum of £ 319, certified to

be the interest which had accrued on the said sums of £ 1000

and £ 50U from the time of the respective deaths of the said

M. S. and C. S. and the like sum of £ 63, being one other fifth

part thereof to the plaintiff E. L. in right of the plaintiff M. his
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wife, the like sum of £ 63, being one other fifth part thereof to

the defendant C. S. the younger, the like sum of £ 63, being

one other fifth part thereof to the defendant W. P. in right of

the defendant M. his wife, and the like sum of £ 63, being the

remaining one fifth part thereof to the defendant T. G. in right

of the defendant M. his wife ; And it was ordered that the said

defendants J. W. and L. his wife should pay the sum of £ 118

the residue of the said sum of £ 438 after making such sev-

eral payments thereout as aforesaid into the bank with the

privity of the Accountant-General, to be there placed to the

credit of this cause to an account to be entitled " The defend-

ant L. L. S. her account of dividends and interest; " And it

was ordered that it should be referred back to the Master to

tax all parties their costs of obtaining the said order of the

28th day of December, 1817, and of the said Master's report,

and of the application for the now stating order, and that so

much of the £ 4876 bank 3 per cent, annuities then standing

in the name of the said Accountant-General in trust in this

cause, " The amount of moneys produced by sale of real

estates," as would be sufficient to raise such costs when taxed,

and also the several sums of £ 1000 and £ 500 should be sold

in the iisual manner, and out of the moneys to 4rise by such

sale, it was further ordered that such costs should be paid in

manner therein mentioned, and that the sum of £ 300 should

be paid to the plaintiff J. M. in right of the plaintiff I. his wife,

being one fifth part of the said sums of £ 1000 and £ 500,

and that the further sum of £ 300, being one other fiftli part

thereof, should be paid to the plaintiff E. L. in right of the

plaintiff M. his wife, and that the further sum of £ 300, being

one other fifth part thereof should be paid to the defendant

W. P. in riglit of the defendant M. his wife, and that the fur-

ther sum of £ 300, being one other fifth part thereof should be

paid to the defendant C. S. the younger, and that tlie further

sum of £ 300 being the residue of the said two sums of

£ 1000 and £ 500 should be carried over to " The account of

the defendant M. G. and her children," to be laid o^^t in

manner thereby directed ; And it was ordered that the sum
of £ 73 cash in the bank remaining to the credit of this cause,

" The amount of moneys produced by sale of real estates,"

should be carried over to the said account of the defendant
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L. L. S. her account of dividends and interest ; And it was or-

dered that the same when so carried over and also the sum of

£ 118 when so paid into the bank by the said defendants J. W.
and L. his wife as aforesaid should be also laid out in the pur-

chase of bank 3 per cent, annuities in the name and with the

privity of the said Accountant-General in trust in this cause,

" The defendant L. L. S. her account of dividends and inter-

est," subject to the further order of the Court ; And it was

ordered that the dividends from time to time to accrue due on

the said bank annuities when purchased, and also the dividends

to accrue due on the residue of the said £ 4871 bank 3 per

cent, annuities standing in the name of the said Accountant-

General in trust in this cause, " The amount of moneys pro-

duced by sale of real estates," after such sale as aforesaid, and

on the accumulations thereof respectively, should be from time

to time laid out in the purchase of like bank annuities in the

name and with the privity of the said Accountant-General in

trust in this cause, " The defendant L. L. S. her account of

dividends and interest," subject to the further order of the

Court ; That the said defendants J. W. and L. his wife duly

paid the said five sums of £ 63 to the several parties in the

said order named, and the residue of the said sum of £ 438 so

reported due from them as aforesaid, and being the sum of

£ 118 the said defendants paid into the bank to the credit of

the said cause, " The defendant L. L. S. her account of

dividends and interest," as also directed by the said order and

the same when so paid in together with the said sum of £ 73

cash in the bank to the credit of the said cause, " The amount

of moneys produced by sale of real estates," was pursuant to

the said order laid out in the purchase of the sum of £ 251

bank 3 per cent, annuities in trust in this cause, " The de-

fendant L. L. S. her account of dividends and interest," and

the costs of all parties were taxed by the Master under the

said order, and amounted altogether to the sum of £ 270 as

appeared by his certificate thereof, which together with the

said two sums of £ 1000 and £ 600, making in all £ 1770

were raised by the sale of £ 2325 bank 3 per cent, annuities,

part of the sum of £ 4871 bank 3 per c,ent. annuities men-

tioned in the said order, and such costs together with such two

sums of £ 1000 and £ 500 were paid and divided in manner
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and according to the directions of the said order as appears by

the said Accountant-General's certificates thereof, whereby

there was left standing in the name of the said Accountant-

General in trust in this cause, " The amount of moneys pro-

duced by sale of real estates " the sum of £ 2545 bank 3 per

cent, annuities, and on the defendant L. L. S. her account of

dividends and interest the said sum of <£ 251 bank 3 per cent,

annuities ; that the dividends which have accrued due on the

said sum of £ 2545 bank 3 per cent, annuities, the amount of

moneys produced by sale of real estates have been from time to

time as the same have accrued due carried over to the said

account entitled " The defendant L. L. S. her account of

dividends and interest," and have been together also with the

dividends on the said sum of £ 251 £ 3 per cent, annuities

standing in the said last-mentioned account and the accumula-

tions thereon respectively laid out in the purchase of other

like annuities whereby there is now standing in the name of

the said Accountant-General in trust in this cause, the said

account entitled " The defendant L. L. S. her account of

dividends and interest," the sum of £ 956 bank 3 per cent,

annuities and the sum of £ 13 cash as appears by the said Ac-

countant-General's certificate thereof; That the petitioner at-

tained her age of twenty-one years on the 3d day of May last,

and is ready and willing and hereby offers to execute all proper

and necessary conveyances and assignments of the said several

estates and premises so sold as aforesaid imto the respective

purchasers thereof, and the petitioner has already become

absolutely entitled to have transferred to her the said sum of

£ 956 bank 3 per cent, annuities standing in the name of the

said Accountant-General in trust in this cause, " The de-

fendant L. L. S. her account of dividends and interest," and

to have paid to her the said sum of £ 13 cash to the credit of

the said last-mentioned account as aforesaid, and upon the

execution of such several conveyances will be entitled to

have transferred to her the said other sum of £ 2545 bank

3 per cent, annuities, also standing in the name of the said

Accountant-General in trust in this cause, " The amount of

moneys produced by sale of real estates," and to be paid any

cash which might accrue thereon previously to such transfer
;

And praying that the said Accountant-General might be forth-
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with ordered to transfer into the name of the petitioner the

said sum of £ 956 bank 3 per cent, annuities so standing in his

name in trust in this cause, " The defendant L. L. S. her

account of dividends and interest," and to pay unto the peti-

tioner's solicitor on account of his costs, the said sum of £ 13

cash in the bank to tlie credit of this cause the like account,

and that upon the due execution by the petitioner of the sev-

eral conveyances and assurances of the said estates so sold as

aforesaid, to the said purchasers thereof, the same to be verified

by affidavit, the petitioner might have also transferred into her

name the said sum of £ 2545 bank 3 per cent, annuities so

standing in the name of the said Accountant- General in trust

in this cause, " The amount of moneys produced by sale of

real estates " as aforesaid, and might also have paid to her any

future dividends which may accrue due thereon previous to

such transfer thereof; Whereupon, &c. upon hearing the said

petition, the said will, the said order dated the 23d day of

December 1817, the said order dated the 13th day of February

1821, the said report dated the 27th day of January 1821, an

affidavit of L. W. the wife of the defendant J. W. whereby it

appears that she is the mother of the defendant L. L. S. and

that the said L. L. S. has attained her age of twenty-one years,

and that she is sole and unmarried, and the Accountant-Gen-

eral's certificate read and what was alleged by the counsel for

the petitioner and for the said parties and purchasers. This

CouET DOTH OBDER that the £ 956 bank 3 per cent, annuities

standing in the name of the Accountant-General of this court

in trust in this cause, " The defendant L. L. S. her account of

dividends and interest, together with any interest which shall

accrue on the said bank annuities previously to the transfer

thereof hereby directed, be transferred and paid to the defend-

ant L. L. S. spinster ; And it was ordered that the sum of £ 13

cash in the bank to the credit of this cause the like account be

paid to Mr. C. S. the petitioner's solicitor on account of his

costs ; And upon the due execution by the petitioner of the

several conveyances and assurances of the said estates sold as

in the petition mentioned to the several purchasers thereof,

such execution to be verified by affidavit, It is oedered that

the £ 2545 bank 3 per cent, annuities standing in the name of

the said Accountant-General in trust in this cause, " The
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amount of moneys produced by sale of real estates," and the

interest to accrue due on the said bank annuities previously to

the transfer thereof hereby directed, be transferred and paid to

the said defendant L. L. S. spinster ; and for the purposes

aforesaid the said Accountant-G-eneral is to draw on the bank

according to the form prescribed by the act of parliament and

the general rules and orders of this Court in that case made
and provided.

XXI. Order directing the transfer of a sum of stock to the trustees of a

settlement, which stock by a former order made before the marriage had

been directed to be transferred to the wife upon the execution by her of

certain conveyances ; vide ante, 481.

At the Rolls.

Master of the Rolls.

Monday the 25th day of February, &c. 1828.

Between J. M. and J. his wife, E. L. and M.

his wife, - - Plaintiffs,

and

J. S., J. W. and L. his wife, &c. &c.

Defendants.

Whereas the Rev. H. 0. clerk, and L. L. 0. his wife (late

L. L. S. one of the defendants above named), and the Rev.

J. W. (one other of the above-named defendants), and the Rev.

J. L. W. clerk did on the 12th day of February 1828, prefer

their petition unto the Right Honorable the Master of the

Rolls, setting forth that by an order made in this cause bear-

ing date the 8th day of August 1827, It was (among other

things) ordered that upon the due execution by the said

petitioner of the several conveyances and assurances of the

estates sold as in the said petition mentioned to the several

purchasers thereof (such execution to be verified by affidavit)

the sum of £ 2545 bank 3 per cent, annuities standing in the

name of the Accountant-Gen eral of this court in trust in- this

cause, " The account of moneys produced by sale of real

estates," and the interest to accrue due on the said bank

annuities previously to the transfer thereof thereby directed
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should be transferred and paid to the said defendant the said

petitioner (and by her then name and addition of) L. L. S.

spinster ; That before the complete execution of the said sev^

eral conveyances and assurances of the said estates sold as in

the said petition and order mentioned by the said petitioner

L. L. 0., and before any transfer of the said sum of <£ 2545

bank annuities unto her, she the said petitioner intermarried

with and is now the wife of the petitioner H. 0., but before the

solemnization of such marriage, certain indentures of settle-

ment were made and executed bearing date respectively the

3d and 4th days of February now instant, the latter made be-

tween the said petitioner L. L. S. of, &c. spinster, of the first

part, the petitioner H. 0. of the second part, the petitioners

J. W. and J. L. W. of the third part, and P. P. and P. B. L.

therein described, of the fourth part, whereby after reciting

(amongst other things) that the said petitioner L. L. 0. (then

L. L. S.) was possessed of or entitled (^inter alia} to the said

sum of £ 2552 bank 3 per cent, annuities standing in the name
of the said Accountant-General, and which would be trans-

ferred unto her immediately upon the execution of certain

conveyances to be certified by affidavit, and that a marriage

had been agreed upon and was shortly intended to be had and

solemnized between the said H. 0. and L. L. S., and that upon

the treaty for the said marriage it was stipulated and agreed

(amongst other things) that the said sum of £ 2545 bank 3

per cent, annuities should be settled and assured upon and for

the trusts, intents, and purposes, and with, under, and subject

to the powers, provisoes, declarations, and agreements therein-

after expressed and declared of and concerning the same ; It

was (amongst other things) witnessed that in pursuance of the

said stipulation and agreement and for effectuating the same,

and for and in consideration of the said marriage, he the said

H. 0. for himself, his heirs, executors, and administrators,

and also for the said L. L. S. his said intended wife did cov-

enant, promise, engage, and agree, and the said L. L. S. did

with the privity, consent, and approbation of the said H. 0.

(testified as therein mentioned) for herself, her heirs, execu-

tors, and administrators, further consent, covenant, declare,

and agree to and with the said J. W. and J. L. W. their ex-

ecutors, administrators and assigns, that in case the said in-
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tended marriage should take effect they the said H. 0. and

L. L. S. should and would with all convenient speed after the

solemnization thereof, make, do, and execute or cause and

procure to be made, done, and executed, or join and concur in

and procure all proper and necessary parties to join and concur

in all such acts, deeds, matters, things, transfers, and assur-

ances, as by the said J. W. and J. L. W. or the survivor of

them, or by their or his counsel, should be required for effec-

tually transferring and making over the said sum of £> 2545

bank 3 per cent, annuities which were so standing in the name
of the said Accountant-General, and to which the said L. L. S.

was so entitled as aforesaid, so and in such way and manner as

that the same bank annuities might be vested in or in the joint

names of the said J. W. and J. L. W. their executors, admin-

istrators, and assigns, upon the trusts, and to and for the ends,

intents, and purposes, and with, under, and subject to the

powers, provisoes, declarations, and agreements thereinafter

particularly declared of and concerning the same ; That the

petitioner the said L. L. 0. has now fully completed the execu-

tion of the said several conveyances and assurances of the said

estates sold as in the said- order mentioned, and is thereby be-

come entitled to have the said sum of £ 2545 bank 3 per cent,

annuities transferred, and the petitioners are desirous that the

same should be transferred into the names of the said J. W.
and J. L. W. pursuant to their said covenant in that behalf

;

That since the date of the said order the sum of <£ 38 cash has

arisen and now stands to the credit of the said cause the be-

fore-mentioned account for half a year's dividend upon the

said sum of £ 2545 bank annuities, which sum the petitioners

H. 0. and L. L. 0. his wife are desiroxxs should be paid unto

their solicitor on account of his costs of obtaining the said

order and of this application ; And therefore praying that the

sum of £ 2545 bank 3 per cent, annuities standing in the

name of the Accountant-General in trust in this cause, " The

account of moneys produced by sale of real estates," and men-

tioned in and directed by the said order of the 8th day of Au-

gust last to be transferred to the petitioner L. L. 0. by her

then name and descriptioia of L. L. S. spinster, might be trans-

ferred unto the petitioners J. W. and J. L. W. upon the trusts

and to and for the ends, intents, and purposes, and with, under
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and subject to the powers, provisoes, declarations, and agree-

ments mentioned and declared in and by the said indenture of

settlement of the 2d day of February now instant of and con-

cerning the same ; and that the sum of £ 38 cash in the bank

to the credit of this cause the like account might be paid to

the petitioner's solicitor on account of his costs of obtaining

the said order and of this application ; Whereupon, &c. upon

hearing the said petition, the said order dated, &c. the said in-

denture of settlement dated, &c. and the affidavit of P. B. L.

whereby it appears that the said conveyances and assurances

have been duly executed, and an affidavit of the said P. B. L.

identifying the said indenture of settlement, and that there is

not any other settlement of the fund in question, and the

Accountant-General's certificate read, and what was alleged by

the counsel for the petitioners, His Honor doth order that the

£ 2545 bank 8 per cent, annuities standing in the name of the

Accountant-General of this court in trust in this cause, " The

account of moneys produced by sale of real estates," directed

by the order of the 8th day of August last, to be transferred to

the petitioner L.L. 0. by her then name and description ofL.L.

S. spinster, be instead thereof transferred to the petitioners the

defendants J. W. and J. L. W. upon the trusts and to and for

the ends, intents, and purposes, and with, under, and subject

to the powers, provisoes, declarations, and agreements men-

tioned and declared in and by the indenture of settlement

of the 4th day of February instant, in the petition mentioned

of and concerning the same, it appearing by the affidavit

of P. B. L. tliat the several conveyances and assurances men-

tioned in the former order have been duly executed by the

petitioner L. L. 0. ; And it is ordered that the sum of

<£ 38 cash in the bank cemainiug on the credit of this cause

the like account be paid to Mr. C. S. the petitioner's solicitor

on account of his costs of obtaining the said order and of tliis

application ; And for that purpose the said Accountant-Gen-

eral is to draw on the bank according to the form prescribed

by the act of parliament, and the general rules and orders of

this Court in that case made and provided.
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XXn. Order for a will to be delivered out of the Prerogative Court in order

to be proved on a commission, security being first given for the return of

the same.

Upon opening, &c. by Mr. M. of counsel for the defendant

T. A. it was alleged that this cause came on to be heard, &c.

and it was ordered that the same should stand over with lib-

erty for the defendant T. A. to prove the will of W. A. dated,

&c. made and executed by him at B. in Prance, whereof

defendant T. A. is the only devisee and executor ; That the

said defendant on the death of the said testator proved the

will in common form, and thereupon the said testator's origi-

nal will was deposited in the Prerogative Court of C. ; That

W. one of the witnesses to said will is master of a

packet-boat which goes from D. to C. and B. in P., and

H. one of the other witnesses to the said will now resides at

B. aforesaid, and B. the other witness lives in L.

;

That as said defendant T. A. cannot get the said W.
up to L. or the said H. to come over from B., it is

necessary that he should have a commission to be executed

at D. and B. in order to examine the said witnesses to prove

the said will, at which commission it will be necessary that the

said will be produced ; and it being customary in such cases

for the Prerogative Office to deliver out original wills to be

proved at places distant, on taking bond from one or more

sufficient persons in a reasonable penalty to return the same,

the said defendant T. A. hath applied to the register and

record keeper of said Prerogative Court to have said will de-

livered out accordingly, but they refuse to deliver out the

same upon any security, but insist upon sending a messenger

of their own witli it, which will put- the said defendant to a

considerable expense ; It was therefore prayed that, &c. ;

Whereupon and upon hearing, &c. His Lordship doth

ORDER that the said defendant T. A. be at liberty to take out

a commission for the examination of his witnesses at B. and

D. aforesaid to prove the said will, and that the plaintiff

and the other defendants in this cause do join in commission

and strike commissioners' names within six days after notice

hereof, and in default thereof, that the said defendant T. A.

be at liberty to sue out such commission directed to his own
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commissioners ; and it appearing that the defendant T. A. is

the only devisee who can claim any real estate under the said

will, It is ordered that the original will be delivered out by the

proper officer of the Prerogative Court to a proper person to

be named by the said defendant in order to be proved at the

said commission, such person first giving security to be ap-

proved of by the Judge of the Prerogative Court to return

the same in from the delivery thereof to him.

XXIII. Order for the like purpose as the preceding order.

Upon opening, &c. by Mr. Attorney-General of counsel for

the plaintiffs and defendants in this cause, it was alleged that

W. B,. having in his lifetime contracted several debts, on the

day of made his will, and thereby devised to

the defendants L. H. and W. R. his son, all his real estate in

trust to be sold for payment of his debts, and appointed them

executors, and died in , soon after which the defendants

his executors proved the same in common form, and thereupon

the said testator's original will was deposited in the Prerogative

Office, and that the plaintiffs in Term exhibited their

bill in this court against the defendants for an account of the

said testator's personal estate, and to have the said will proved

and the testator's real estate sold for payment of his debts, to

which the said defendants have appeared and put in their

answers and plaintiffs have replied, and the cause being at

issue, a commission issued for the examination of witnesses in

the county of , at which commission it will be necessary

to have the said testator's will proved in regard to the defend-

ant W. R. who is heir-at-law to said testator and an infant, and

it being customary in siich cases for the Prerogative Office to

deliver out original wills to be proved in the country, on taking

bond from one or more sufficient persons in a reasonable pen-

alty, the parties in this cause have applied to the registers of

the Prerogative Court to have the same delivered out accord-

ingly, but they refuse to deliver out same on any security, but

insist to send a messenger of their own with it, which will put

the parties to a considerable expense ; and in regard the testa-

tor's estate is not sufficient for payment, it was therefore prayed
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that the registers of the Prerogative Court or their deputy may
forthwith deliver out the said original will in order that the

same may be proved at the said commission, upon giving suffi-

cient security to bring back and redeliver same imto the said

office in six weeks ; Whereupon and upon hearing Mr. Solicitor-

General of counsel for the register of the Prerogative Court,

an order in a cause of L. against D. dated , an order

in a cause B. against B. dated and an order in a cause

S. against B. dated read, and what was alleged by the

counsel for said parties. His Lordship doth order, that the said

original will be delivered out by the proper officer of the Pre-

rogative Court of a proper person to be named by the plaintiffs

and defendants the said executors and devisees under the said

will, in order to be proved at the said commission, such person

first giving security to be approved of by the Judge of the

Prerogative Court to return the same in six weeks from the

delivery thereof to him.

XXIV. Order to compel a witness to attend to be examined, or stand com-

mitted.

Upon motion, &c. that is a material witness for the

plaintiff in this cause, and hath been served with a subpoena

returnable immediately to attend and be examined as a witness

for the plaintiff i-n this cause, as by affidavit now produced

and read appears, notwithstanding which the said hath

not attended to be sworn and examined, as by the examiner's

certificate now also produced and read appears ; It is there-

upon ORDERED that the said do in four days after per-

sonal notice hereof attend and be sworn and examined as a

witness for the plaintiff in tliis cause, or in default thereof

that the said do stand committed to the prison of the

Fleet.

XXV. Order for liberty to exhibit interrogatories as to the credit of a wit-

Upon motion, &c. it was alleged that the plaintiffs have

examined A. B. as a witness for them in this cause who is a
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person of ill fame, and the defendant hatli exhibited articles

in the examinant's office touching the credit of the said A. B.

as by certificate appears ; It was therefore prayed that the de-

fendant may be at liberty to exhibit interrogatories for the

examination of witnesses to the credit of the said A. B. which

is ordered accordingly.

32



CHAPTER III.

DECEBES AND DECRETAL ORDERS ACCORDING TO THE PRAC-
TICE m ENGLAND.

I. Decree opening stated accounts, and directing a general account to be

taken of all dealings and transactions between the plaintiffs and defend-

ants ; costs given as to so much as relates to setting aside the stated ac-

counts.

His Lordship doth declare that the three stated accounts

dated, &c. ought to be opened and set aside and doth order

and decree the same accordingly ; And it is hereby referred to

Mr. one, &c. to take a general account of all dealings

and transactions between the plaintiffs or either of them and

the defendants, and also of the value of any timber felled and

taken by the defendants from off the plaintiffs' estate, in the

taking of which account the Master is to make unto all parties

all just allowances ; And for the better taking the said account

all parties are to be examined upon interrogatories, and pro-

duce all books and papers in their custody or power relating

thereto upon oath before the said Master as the said Master

shall direct ; And it is ordered and decreed that defendants

do pay to the plaintiffs their costs for as much of the cause as

relates to the setting aside the said stated accounts to be taxed

by the said Master, and His Lordship doth reserve the consid-

eration of the rest of the costs of this suit until after the said

Master shall have made his report, and the said parties are to

be at liberty to apply to the Court as occasion shall require.

n. Decree for payment of the arrears of an annuity secured by bond given

for maintenance with interest upon each half-yearly payment, against the

devisee of the real and personal estate of the obligor. (See Newman v.

Auling, 3 Atk. 579.)

This cause came on to be heard 9th November 1747, before

the Lord Chancellor, when His Lordship was pleased to order
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and decree that it should be referred to Master Allen, one of

the Masters of this court, to take an account of what was due

to the complainant for the arrears of an annuity of £ 30 a year

secured by bond, and to compute interest on each respective

half-yearly payment from the end of six months after the same

respectively became due, after the rate of 4 per cent, per an-

num ; And the defendant having by her answer admitted that

the personal and real estate of her said father were together

more than sufficient to answer the said annuity, It was further

ordered that the plaintiff should pay to the said defendant

what should be found due for the arrears of the said annuity

and interest at such time and place as the said Master should

appoint, and continue to pay to plaintiff the growing pay-

ments of the said annuity as they should become due half-

yearly ; And in case the defendant should not pay what should

be found due for the arrears of the said annuity and interest

as aforesaid, then the plaintiff was to be at liberty to apply to

the Court for a sale of a sufficient part of the real estate in

question ; And it was further ordered that the said Master

should see a sufficient part of the said real estate set apart

for securing to the plaintiff the growing payments of the said

annuity during her mother's life ; And it was further ordered

that the defendant should execute to the plaintiff a proper con-

veyance of the said estate or grant thereout for securing the

growing payments of the said annuity accordingly with the

approbation of the said Master ; And that the defendant should

pay to plaintiff her costs of this suit up to this time to be taxed

by the said Master ; the consideration of subsequent costs^ re-

served till the Master should make his report ; liberty to par-

ties to apply, &c.

in. Decree by consent directing a reference to arbitration.

His Lordship doth by consent order that all matters in dif-

ference between the plaintiffs and defendants in this cause be

referred to the award and determination of I. H. of, &c. Esq.

so that he shall make and publish his award in writing of and

concerning the .premises in question on or before now

next ensuing, or on or before such further time as hereinafter
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mentioned, and that the said parties do stand to, abide by,

perform, and fulfil the award which the said arbitrator shall

so make of and concerning the premises ; And by the like con-

sent it is ordered that the said arbitrator is to be at liberty to

examine upon oath or upon interrogatories or otherwise at his

discretion the said plaintiffs and defendants or any of them, or

any other person or persons who shall be produced as a witness

or witnesses before him by either party, such plaintiffs and de-

fendants or other person or persons being sworn before one of

the Masters of this court or before a Master Extraordinary in

the country if there shall be occasion ; And the said parties

are to produce before the said arbitrator upon oath, if required,

all deeds, instruments, books, papers, writings, and accounts,

in their or any or either of their custody or power touching

the matters in question or any of them as the said arbitrator

shall direct ; And by the like consent it is ordered that the

costs of this suit and also of the said reference and award and

all other costs, charges, and expenses, attending or relating to

the matters in difference between the said parties or either of

them shall be in the discretion of the said arbitrator, and shall

be paid in such manner and by whom and to whom and at

such time or times as shall be directed by his award ; And by

the like consent it is ordered that the said arbitrator shall be

at liberty by writing under his hand to enlarge the time for

making his award from time to time as he shall see occasion
;

and that the said arbitrator may if he thinks fit proceed ex parte

in the said reference in case of the refusal or neglect of any of

the said parties to attend him thereon after reasonable notice

in that behalf ; And by the like consent it is ordered that no

bills or bill are or is to be filed in any Court of Equity by any

or either of the said parties against the said arbitrator for any

matter or thing he shall do in, about, or touching the matters

to him hereby referred ; And any or either of the said parties

are or is to be at liberty to apply to this Court to have the said

award made an order of this Court.
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IV. Minutes of a decree directing a reference to arbitration, with a direction

for appointing an umpire in case the arbitrators disagree.

Let all matters in difference between the parties be referred

to the arbitration and determination of T. T. and S. S. and

they to make their award on or before , and in case they

shall not agree they are to name an umpire, and he is to make
his umpirage on or before , and both parties are to pro-

duce all books and papers relating to the matters in question

in their custody or power before the arbitrators and umpire re-

spectively, or such of them as the arbitrators and umpire shall

respectively direct, to be ascertained by the oath of the respec-

tive parties producing the same, and the award or umpirage is

to be made an order of this Court, and no bill, in equity is to

be brought against the arbitrators or umpire.

V. Decree for establishing a charity.

His Lordship doth declare that the charitable bequest and

uses made and created by the will of W. B. ought to be estab-

lished and the trusts thereof performed and carried into execu-

tion, and doth order and decree the same accordingly ; And
His Lordship doth order that the information as against the

defendant T. S. do stand dismissed out of this court with costs,

&c. ; And as between the relators and the other defendants it

is ordered and decreed that it be referred to Mr. one, &c.,

to take an account of the rents and profits of the charity estate

accrued since the death of J. B. son of the testator N. B. which

have been received by the defendant E. L. and the other de-

fendants or any of them, or by any other person, &c., the

Master to make all just allowances, &c. and particularly an

allowance of, &c. ; And it is ordered and decreed that what

shall be coming on the balance of the said account be divided

into two equal moieties, whereof one moiety is to be paid to or

retained by the defendant the*Corporation of C, according to

the said testator's will, and the other moiety is to be paid or

retained by the defendants the ministers of, &c., for the chari-

table purposes devised by the said will concerning the moiety

to be paid to the minister of those parishes ; And it is ordered
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that any of the relators and the Corporation of the City of C.

do produce before tlie said Master a scheme or schemes for the

application of what shall be coming on the balance of the said

accounts for the moiety of the said rents and profits for the

poor inhabitants of the said city of C. and also for that moiety

of the growing rents and profits of the said charity estate in

such manner as may be most beneficial for said poor inhabit-

ants, and the said Master is to state the same with 'his opinion

thereon ; And the number of the trustees mentioned in the

last conveyance of the said charity estate being reduced to six,

let eighteen other proper persons of the borough of C. or in-

habiting near thereto be appointed with the approbation of the

Master to be feoffees and trustees of said charity estate, and

let the relators and defendants be at liberty to propose proper

persons before the Master for that purpose ; And when eighteen

such persons shall be appointed by the said Master, let defend-

ants, the surviving trustees, convey the said charity estate to

the said eighteen persons and their heirs to and upon the

charitable uses and trusts declared in the said schedule an-

nexed to ; And let the Master settle the conveyances in

case the parties differ about the same.

VI. Another form of a decree directing the appointment of new trustees of

a charity estate jointly with the surviving trustees.

And it being admitted that the trustees of the said charity

were reduced to three, it was ordered that nine proper persons

should be appointed with the approbation of the said Master

to complete the said number of twelve, and when such persons

should be appointed, the three remaining trustees should with

the approbation of the Master make conveyance of the said

charity estate to the use of themselves and the new trustees

so to be appointed, subject to the same charitable uses and

trusts.

«

VII. Decree on a bill by creditors against an executrix.

Whereupon, &c. His Honor was pleased to order and decree

that it should be referred to Mr. S. one of the Masters of this
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Honorable Court, to take an account of what was due to the

plaintiffs and to all other the creditors of the said testator A. I.

and of his funeral expenses, and to compute interest on such

of his debts as carried interest after the rate of interest they

respectively carried ; and the said Master was to cause an ad-

vertisement to be published in the London Gazette and such

other public papers as he should think proper, for the creditors

of the said • testator to come in before him and prove their

debts, and he was to fix a peremptory day for that purpose ;

and such of them who should not come in and prove their

debts by the time so to be limited were to be excluded the

benefit of the said decree, but such persons not parties to the

said suit who should come in before the said Master to prove

their debts, were, before they should be admitted creditors, to

contribute to tlie plaintiffs their proportion of the expense of

the said suit to be settled by the said Master ; And it was or-

dered that the said Master should also take an account of the

said testator's personal estate come to the hands of the said

C. I. his executrix, or to tire hands of any other person or per-

sons by her order or for her use, and the said testator's personal

estate was to be applied in payment of his debts and funeral

expenses in a course of administration ; and for the better

taking of the said accounts, &c. (usual directions given).

Vm. Part of an order directing the delivery of deeds and attested copies

and the execution of deeds of covenant for the production of deeds.

Let such of the title-deeds and writings as relate solely to

the estate comprised, in lot , and also such as relate to the

same estate jointly with other estates of less value, be deliv-

ered to , he submitting to produce the last-mentioned

deeds and writings on necessary occasions and to enter into

covenants for that purpose and to give attested copies thereof

if required at the expense of the party requiring the same

;

and as to such of the title-deeds and writings as relate to the

estate comprised in the said lot jointly with other estates

of greater value, he is to have attested copies if required at

the expense of the estates, and the persons entitled to such

estates are to execute to him the like deed or deeds of cov-
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enant to produce the same on necessary occasions ; and in case

any dispute shall arise between the parties touching the copies

of any particular deeds or writings relating to the title, the

Master is to settle the same.

IX. Decree for dower out of freehold and copyhold lands.

His Lordship doth order that it be referred to the Master

to inquire what freehold lands the said S. M. died seised of

wherein the plaintiff B. M. is dowable, and also to inquire

what copyhold or customary lands the said S. M. died seised

of wherein plaintiff B. M. is entitled to dower or any other

estate by the custom of the manor wherein the said copyhold

or customary lands or any of them do lie ; And that the said

Master do assign to the plaintiff B. M. her dower in such free-

hold lands and tenements, and also her dower and widow's

estate in such customary or copyhold lands and tenements,

and the said Master is to assign and set out particular lands

and tenements for that purpose ; And after the said lands and

tenements shall be set out and ascertained, it is ordered that

the defendant do deliver possession to plaintiff B. M. of the

lands and tenements that shall be so set out and ascertained

for the said dower or widow's estate of plaintiff B. M. and the

tenants thereof are to attorn and pay their rents to the said

plaintiff B. M. ; And it is ordered and decreed that the Master

do take an account of the rents and profits of the said free-

hold and copyhold or customary lands and tenements whereof

the said S. M. died seised, accrued since the death of the said

S. M. which have been received by the said defendant or by

any other person by his order or for his use ; And that one

third part of what shall be coming on said account of the rents

and profits of sucli freehold lands and tenements is to be paid

to plaintiff B. M. by the said defendant in respect of her dower

out of such lands and tenements, and that such part of what

shall be coming on said account of rents and profits of the said

copyhold or customary lands and tenements as the said plain-

tiff B. M. shall appear to be entitled to in respect of her said

dower or other widow's estate in such copyhold or customary

lands and tenements, is to be paid to the said plaintiff B. M.
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by the said defendant ; And for the better taking the said ac-

count and discovery of tlie matters aforesaid the said defend-

ant is to produce before the said Master upon oath all deeds,

writings, papers, and books, of account in his custody or power

relating to the matters in question, and both sides are to be

examined upon interrogatories as the said Master shall direct,

and the said Master is to make unto both sides all just allow-

ances ; And it is ordered that the said defendant do pay unto

the plaintiff B. M. her costs of this suit to this time to be taxed

by the said Master, of which the said Master is to make a sepa-

rate report ; And His Lordship doth reserve the consideration

of subsequent costs as between the plaintiff B. M. and defend-

ant until the Master shall have made his report ; And it being

declared by the counsel for the plaintiff that they do intend to

controvert the probate of the will of the said S. M. insisted on

by the said defendant in the Ecclesiastical Court, His Lordship

doth reserve liberty to any of the parties to apply to the Court

for further directions in respect of otlier demands made by the

bill in respect either to the real or personal estate of the said

S. M. as occasion shall require.

X. Decree for foreclosure.

His Lordship doth order and decree that it be referred to

Mr. E. one, &c. to see what is due to the plaintiff for principal

and interest on his mortgage and to tax him his costs of this

suit, and the defendant is to pay unto the plaintiff what shall

be reported due to him for such principal, interest, and costs

within after the said Master shall have made his report,

at such time and place as the said Master shall appoint, and

thereupon the said plaintiff is to reconvey the said mortgaged

premises free and clear of all incumbrances done by him or

any person claiming from, by, or under him, and to deliver up

upon oath unto the defendant, or to whom he shall appoint, all

deeds and writings in his custody or power relating thereto

;

But in default of the said defendant paying unto tlae said

plaintiff such principal, interest, and costs as aforesaid by the

time aforesaid, the said defendant is from thenceforth to stand

absolutely debarred and foreclosed of and from all equity of

redemption of, in, and to the said mortgaged premises.
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XL Minutes of a decree by consent, directing the plaintiff to confirm the

defendant's jointure in the settled estates, and when confirmed, the defend-

ant to produce all deeds in her possession or power relating thereto.

And the plaintiff Sir W. A. now offering to confirm tlie

jointure of the defendant C. A. in the several estates settled

upon her in jointure by the deeds dated, &c., Decree that

plaintiff Sir W. A. do confirm the jointure of said defendant

C. A. in all the said estates as the Master shall direct ; and let

the Master settle the deeds or assurances for the confirmation

of such jointure in case the parties differ about the same

;

And after such jointure shall be confirmed as aforesaid, let

defendant C. A. produce before the said Master upon oath all

deeds and writings in her custody or power relating to the

several estates comprised in the settlement dated, &c. ; and

reserve the consideration of all further directions until after

the deeds and writings shall be produced.

XII. Minutes of a decree declaring the plaintiff to be entitled to a jointure,

and directing the defendant to convey to her the lands to be set out by the

Master.

Declare that plaintiff is entitled in equity to have a jointure

of £ a year made good to her out of the estate in ques-

tion according to the settlement, &c. ; and therefore refer it to

the Master to set out and allot so much of the lands and prem-

ises comprised in the said settlement of, &c. as shall amount to

and not exceed the value of £ a year, subject to taxes

and repairs, for plaintiff's jointure for her life ; And let defend-

ant M. H. settle and convey such lands and premises so to be

set out and allotted as aforesaid to plaintiff for her life for her

jointure by such conveyances and assurances as the said Master

shall think fit, free from all incumbrances done by defendant

M. H., and let all proper parties join in such conveyances as

the said Master shall direct ; And let defendant M. H. deliver

possession to plaintiff of the lands and premises which shall

be so allotted and set out with the appurtenances ; And let the

plaintiff enjoy the same for her life against defendant M. H.

and all persons claiming under him or E. H. her late husband
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deceased, and let all deeds and writings relating to the estate

in question, be produced before the Master upon oath.

Xin. Decree directing the execution of several leases ; accounts to be taken

of principal and interest due on several mortgages, — and also of the

arrears of rents in respect of different parts of the premises in question

according to certain drafts of leases and agreements between the parties,

with a direction to the Master to set an occupation rent on other parts of

the premises, and to ascertain what is due in respect thereof; a set-off

directed as between the amount of the account of rent to be found due

from one defendant, and the amount of principal and interest to be found

due on her mortgage ; the bill dismissed as to certain defendants with

costs ; there having been several former hearings which proved fruitless,

I special directions given as to the costs of them.

At the Rolls.

Master of the Rolls.

Monday the 26th day of Novenaber, &c. 1827.

Between S. Page - Plaintiff,

and

J. Brown, J. Harris, &c. Defendants,

By original bill

;

And
Between S. Page - Plaintiff,

and

P. F. Page - - - Defendant,

By supplemental bill.

These causes coming on the 12th, 13th, 15th, and 19th days

of November, 1827, to be heard and debated, <feo. the substance

of the plaintiffs bill appeared to be. That, &c. Rafter stating

the substance of the bill, the decree set forth the prayer of the bill

as follows ;] That an account may be taken of what is now

due to the plaintiff under and by virtue of the aforesaid agree-

ments or otherwise ; And that the said agreement may be

specifically performed and carried into execution, and that a

lease of the said premises thereby agreed to be demised to the

plaintiff may be executed by all necessary parties, the plaintiff
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being ready and willing to do all things to be done therein on

his part and behalf; And that an account may be taken of

what is due from the said Mary Linwood in respect of the said

sum of £ 1,000 so agreed to be paid to the plaintiff with in-

terest thereon from the time the same ought to have been paid,

and also in respect of the said annual rent of £ 250 with in-

terest from the times such anniial sums ought respectively to

have been paid, and that what shall be so found to be due may
be paid to the plaintiff, and that the plaintiff may be declared

to have a lien upon the said Mary Linwood's estate and inter-

est in the said premises for the payment thereof, and that the

same may be raised and paid thereout accordingly in reduction

of the plaintiff's said demand ; And that an account may be

also taken of what is now due in respect of the said two an-

nual sums of £ 200 and £ 200 so agreed to be paid by the

said T. Willows together with interest thereon from the times

the same ought respectively to have been paid, and that the

plaintiff may be declared to- have a lien upon all the estate and

interest of and in the said premises which belonged to the

said Thomas Willows for payment of the amount of what shall

be so found to be due, together with so much of the plaintiff's

demands as shall remain unpaid by the means aforesaid, and

that the same may be raised and paid thereout to the plaintiff

accordingly, and that the plaintiff may have the full benefit of

the aforesaid securities for the payment of what is so due to

him ; And if necessary for that purpose, that such of the rents

and profits of the said premises, if any, as are not applicable

to the payment of the plaintiffs aforesaid demands may be

applied in discharging all such incumbrances upon the said

premises as have priority to the plaintiff's aforesaid demands

;

And that the mortgage-debt due to the said John Broom and

Herbert Broom may be considered as satisfied to the amount

of the rents and profits of the said premises received by them

and of the occupation value of such parts of the said premises

as have been occupied by them, and that accounts of such rents

and profits and occupation value may be taken accordingly

;

and that all other necessary directions may be given for the

purpose of paying or securing to the plaintiff the payment of

what is so due to him out of the said premises ; and that some

proper person may be appointed receiver of the said premises.
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and particularly of such parts thereof as were so agreed to be

demised to the plaintiff for securing his aforesaid demands

;

And that the rents and profits thereof may be applied accord-

ing to the provisions of such agreements, and to be relieved is

the scope of the bill
;

[^and after stating the substance of the de-

fendanfs answers, the decree proceeded thus ;] That T. Willows

being dead, the plaintiff thought it advisable to institute a suit

in the Prerogative Court for the purpose of procuring admin-

istration of the estate and effects of the said T. W., and ac-

cordingly letters of administration of the estate and effects of

the said T. W. were duly granted by such Court to P. F. P.

but limited to the purpose only of attending, supplying, sub-

stantiating, and confirming the proceedings already had or

whicla might be thereafter had in the aforesaid cause or suit

or in any other cause or suit which might thereafter be com-

menced in this or any other Court between the aforesaid par-

ties or any otlier parties touching or concerning the aforesaid

premises, or until a final decree should be had and made

therein, and the said decree carried into execution, and the

execution thereof finally completed ; And the plaintiff there-

upon filed the supplemental bill in this Court against the said

defendant P. P. P., stating the several matters aforesaid, and

thereby praying that the plaintiff may liave the same relief

against the said P. P. P. as if he had been originally a party

defendant to the said original bill ; Whereto the counsel for

the defendant P, P. P. alleged that he by his answer saith he

admits, &c. \_admitting the letters of administration granted, the

proceedings had in the original cause, and claiming such interest

as he might appear to le entitled to as such personal representa-

tive.'] Whereupon, and upon debate of the matter and hear-

ing an exhibit, &c., &c. read, and what was alleged by counsel

on both sides, His Honor did order that this cause should stand

for judgment ; And this cause standing this present day in His

Honor's paper of causes for judgment accordingly, in the pres-

ence of counsel learned on both sides, and the defendants J. B.

and R. B. by their counsel at the bar now consenting that the

four several exhibits marked, &c. being drafts of leases in the

possession of the defendant M. L. and proved by her in this

cause shall be considered by this Court as proved by the plain-

tiff against the said defendants J. B. and R. B., His Honob
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DOTH DECLARE that the plaintiff is entitled to have the lease to

him, the two several leases from him, and the underlease from

the defendant Mary Linwood to him executed by all proper

parties according to the drafts prepared by Mr. White in the

year 1809 and approved on the part of the plaintiff, with this

difference, that the lease thereby proposed to have been made
by the plaintiff to Thomas Willows in the bill named is to be

made to John Broom, H. Broom, and John Harris, or those

who represent them, who by virtue of the agreement in the

pleadings mentioned as between the said T. Willows and the

said J. B., H. B., and J. H. are entitled thereto, and with this

difference also, that if the mortgage to the defendant John

Broom and the late Herbert Broom shall appear to be satisfied,

the plaintiff Samuel Page is entitled to have the lease granted

to him for the additional term of fifty years at the rent of 40s.

per annum ; And it is ordered that all proper parties do exe-

cute the same and counterparts thereof; And it is further or-

dered that as soon as such lease shall have been executed to

the said plaintiff as aforesaid, the said plaintiff do forthwith

grant and execute to the said defendant M. Linwood a demise

of the said premises agreed to be let to her according to the

lease prepared by the said Mr. White, to hold for forty-seven

years and three quarters wanting ten days froin the 25th day

of December 1807, at the annual rent of £ 250 to be paid and

payable according to the said agreement of the 21st November

1808 ; And His Honor doth declare that upon such lease being

executed by the said plaintiff, the plaintiff will be entitled to

receive from the said defendant M. Linwood the sum of £ 1,000

agreed by the said agreements of the 27th June 1806 and

21st November 1808 to be paid to him, with interest on the

same after the rate of 4 per cent, per annum, according to the

instalments and from the respective times when such instal-

ments were to have been paid according to the said agreement

of 21st November 1808, and the draft of the said lease pre-

pared by the said Mr. White ; And it is ordered that it be

referred to the Master in rotation to take an account of what

is due for principal and interest in respect of the said sum of

£1,000 as aforesaid; And it is ordered that the said Master

do also take an account of what is due from the said defendant

Mary Linwood to the plaintiff in respect of the rent of £250
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per annum from the 25th day of December, 1807, being the

time from which such rent was reserved, &c. &c. payable in

and by the said draft lease prepared by Mr. White as aforesaid

;

And the said Master in taking such last-mentioned account is

to make unto the said M. L. all just allowances for and in

respect of all or any rates, taxes, assessments, and other

proper disbursements paid, laid out, assessed, and made upon

or by her ; And it is ordered that the said Master do take an

account of what is due to the said M. L. for principal and

interest in respect of her mortgage in the pleadings mentioned,

and also an account of the costs, charges, and expenses which

she has paid, been put to, or sustained in certain suits entitled

" Browning against Willows," and " Broom against Linwood,"

or in any other suit or suits brought against them as mortga-

gees or in any wise incidental to or respecting the said mort-

gage ; and it being alleged by the counsel for the plaintiff and

the said M. L. that it has been agreed that the said plaintiff

shall become the assignee of the said mortgage, It is ordered

the difference between the amount of the account of the prin-

cipal, interest, and costs of the mortgage, and the amount of

the account of the rent and of the before-mentioned sum of

£1000 and interest after making such allowances thereout as

aforesaid above directed to be taken, be paid by the said plain-

tiff to the said Mary L., or be paid by the said M. L. to the

plaintiff according to the result of the balance between such

accounts, and if it slaall be found that the said mortgage debt

witli interest and costs aforesaid is satisfied, or upon the bal-

ance of such mortgage account being paid to the said M. L.

by the plaintiff and such underlease being executed to the said

M. L. by the plaintiff as hereinbefore directed. It is ordered

that the said M. L. do thereupon transfer and assign her said

mortgage unto the said plaintiff S. P. or as he shall direct,

and all proper parties are to join in such transfer and assign-

ment, which is to be settled by the said Master in case the

parties differ about the same ; And it is ordered that the said

Master do tax the said M. L. her costs of this suit, and of all

costs, charges, and expenses of the different hearings in this

suit or incidental thereto as between solicitor and client ; And
it is ordered that the said plaintiff do pay the same to the said

M. L. ; And it is ordered that thereupon and upon the said M.
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L.'s doing what she is hereinbefore directed to do, the plain-

tiff's bill do stand dismissed out of this court as against the

said defendant M. L. ; And His Honor doth reserve the con-

sideration as between the said plaintiff and the other defend-

ants by whom so much of the costs hereby directed to be in

the first place allowed and paid by the plaintiff to the defend-

ant M. L. as is or shall be properly costs as between party and

party in this cause, shall be ultimately borne, until after the

said Master shall have made his report ; And His Honor doth

declare that the plaintiff ought to be considered as having a

charge upon the several premises in the pleadings mentioned

for the purpose of supplying the deficiency, if any, of the rent

of X200 a year to be reserved to him by the lease before men-

tioned, which was agreed to be granted to Thomas Willows,

and also for T;he payment of an additional sum of ^200 per

annum during the term of forty-eight years and three quarters

of a year wanting ten days mentioned in the deed-poll of the

26th November, 1807, or until such time as the plaintiff's

demands are satisfied, and to have a proper deed executed for

that purpose, but such charge is not to take effect until it shall

appear that the mortgage (for ^3000) which was held by the

defendant John Broom and the deceased Herbert Broom is sat-

isfied, but in case it shall appear that such last-mentioned mort-

gage is satisfied, then It is ordered that the said Master do settle

and approve of a proper deed for securing such two rents-charge

accordingly ; and in case it shall appear such last-mentioned

mortgage is satisfied, then it is ordered that the said Master do

compute interest upon the sum of d£13,290 Is. 6d. from the

25th day of March, 1809, according to the acknowledgment of

the said Thomas Willows dated the 19th day of July, 1810, after

the rate of £5 per cent, per anniim, and according to the agree-

ment of the 27th June, 1806 ; but in case it shall appear that

such mortgage as last aforesaid is not satisfied, then it is ordered

that such last-mentioned account be postponed until the further

order of the Court ; And it is ordered that the said Master do

take an account of what is due from the defendants J. Broom
and John Harris or either of them or the estate of Herbert

Broom deceased to the plaintiff in respect of the rent of £ 200

a year from the 25th December 1807 according to the draft

prepared by Mr. White, and according to the said agreement
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of the 27th June 1806, up to the date of the report to be made

by the said Master ; And it is ordered that the said Master do

also take an account of what is due from the defendant J.

Broom and John Harris or either of them or the estate of

Herbert Broom deceased, in respect of the rents reserved by

the lease of the 2d day of August 1806, and the agreement

of the 30th day of June 1808, and in respect of any other

rents of the premises or any part thereof received by them or

any or either of them or by any other person or persons by

their or any or either of their order, or for their or any or either

of their use ; And it is ordered that the said Master do set an

occupation rent on such part (if any) of the premises not

included in such lease or agreement of which they or any or

either of them shall have had a valuable occupation, or which

would have produced rent but for their or his wilful default,

and ascertain what is due in respect thereof ; And it is ordered

that what he shall find due on such several accounts or any of

them be set against what he shall find due in respect of the

principal and interest of the mortgage for £ 3,000 which was

vested in the defendant J. Broom and the said H. Broom de-

ceased ; And it is ordered that the said Master do ascertain

and state whether after so doing anything and what remains

due upon such mortgage, or when by such means the same

was paid off; And it is ordered that he do for such purpose

take the account of principal and interest on such mortgage
;

And it is ordered that the Master do take an account of the

rents and profits of the said premises or any of them received

by the defendant R. Rosser or by his order or for his use un-

der the deed of the 20th day of September 1806 ; And His

Honor doth reserve the question whether he is liable for any

and what further portion of the rents and profits of the said

premises ; And it is ordered that the Master do also take an

account of what rents and profits of the premises or any of

them were refieived by the defendant R. Rosser and the de-

ceased R. S. White jointly or by their order or for their use,

and what has become thereof; And for the better taking of the

said accounts and discovery of the matters aforesaid, the par-

ties are to be examined upon interrogatories, and to produce

on oath before the said Master all deeds, books, papers, and

writings in their custody or power relating thereto as the said

33
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Master shall direct, who in taking of the said accounts is to

make unto the parties all just allowances, and the said Master

is to be at liberty to make a separate report or reports as to

any of the matters hereby referred to him, and to state any

special circumstances at the request of either of the parties

as he shall think fit ; And it is ordered that the plaintiff do

pay unto the defendants E. Willows, Sarah M. Saiikey, John

Hanbury, and Daniel Sutton, their costs of this suit to be

taxed by the said Master in case the parties differ about the

same, including the costs of all the former hearings ; And it

is ordered that thereupon the plaintiffs bill do stand dismissed

out of this court as against the said four last-named defend-

ants ; And His Honor doth reserve the consideration of all

parties' costs so far as not hereinbefore provided for, and also

the consideration of all further directions and of the subse-

quent costs of this suit until after the said Master shall have

made his general report; And His Honor doth declare that

the plaintiff in his costs is not to be allowed the costs of more

than one hearing, and any of the parties are to be at liberty to

apply to this Court as there shall be occasion.

XIV. Decree declaring tlie legitimacy of the plaintiff, a3 the eldest surviving

son of his father, as established by the verdict of a jury on the trial of an

issue ; also declaring certain agreements entered into by the plaintiff with

a younger brother to be void, (the grounds on which such decree was

founded being inserted in the decree,) and directing a reference to the

Master to take an account of moneys paid by the plaintiff to the defend-

ant, and to compute interest thereon, the amount to be paid into the bank,

subject to further order ; decree made without prejudice to any claims

which the defendant might establish against the plaintiff. (^Gordon, v.

Gordon, 3 Swanst. 400, 478.)

The decree stating that the cause now stood for, judgment,

and reciting the pleadings, and that the parties proceeded to

a trial of the issue on the 27th February, 1818, when the

jury found that the plaintiff was and is the legitimate son of

Colonel Harry Gordon, proceeds thus : — " His Lordship doth

declare that it is established by the verdict found in this matter

that the plaintiff is the legitimate son of his father, and His
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Lordship doth declare that Peter Gordon, his elder brother,

must also have been legitimate, and consequently that the de-

fendant, James Gordon, was not the heir-at-law of Harry Gor-

don the elder, nor of the said Peter Gordon, and farther that

it appears that if Peter Gordon was not legitimate, yet if

having survived Harry Gordon the elder he became entitled in

fee in law or equity to the estates in question by virtue of his

father's will mentioned in the agreement of 1790 to bear date

the 5th day of August, 1787, the defendant James Gordon

could not be entitled at his father's death or at the death of

Peter Gordon to the estates of Harry Gordon the father as his

heir-at-law, or have any well-founded claims to the said estates

as such heir-at-law ; that nevertheless the agreement of 1790

purports to be made between the plaintiff Harry Gordon and

the defendant James Gordon claiming to be the heir-at-law of

the said testator Harry Gordon the elder, and as such, making

certain claims upon the estates therein mentioned, over and

besides the provisions made for him by the will and codicil of

1776, 1782, and 1787, recited in the said agreement of 1790,

and which will and codicil are thereby by the said plaintiff

and defendant admitted to have been made by the said Harry

Gordon the elder ; that it further appears from the recitals of

the said agreement of 1790, that if Peter Gordon had been

illegitimate and Henry Gordon the younger also illegitimate,

and if the estates were vested in Peter Gordon by virtue of

the said will of 1787, the said James Gordon could not as

heir-at-law of his father or otherwise by his contract or by any

other his act authorize or give title to Harry Gordon the

younger to enter upon the said estates or empower him effect-

ually to require the mortgagees mentioned in the said agree-

ment to reconvey to him the said Harry Gordon the younger

upon payment of what was due to them, or vest in the said

Harry Gordon the younger any interest in the said estates,

save the said James Gordon's interest as a legatee ; that it

also appears that the other agreement of the 4th day of Feb-

ruary, 1805, as well as the said agreement of 1790, was made

between the parties thereto in consequence of the supposed

illegitimacy of the plaintiff negatived by the before-mentioned

verdict ; and that the defendant, if the plaintiff was illegiti-

mate, had no title to the lands in America, nor any right for
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his own behoof to hinder the plaintiff from obtaining possession

thereof subject to the charges thereon, in case such lands

under the grant thereof were vested in his father, and passed

by his father's will to Peter Gordon ; And His Lordship doth

declare that if the plaintiff could not be relieved against the

said agreements on the mere ground of mistake respecting his

legitimacy, or on the ground that the said agreements were

entered into in consequence of mistake and misapprehension

respecting such legitimacy, yet that the plaintiff is entitled to

be relieved against the same as having been also entered into

under a misapprehension and misunderstanding that the said

James Gordon the defendant had such right and interest in

the said estate as.would enable him effectually to give and

assure to the plaintiff those benefits and interests which, for

the considerations mentioned in the said agreements, are con-

tracted or agreed to be given and assured to him by the said

James Gordon ; and inasmuch also as it is established by the

evidence in the cause, that prior to the entering into the said

agreement the defendant James Gordon had been informed

and knew that a ceremony of marriage had previously taken

place between his father and mother before the birth of the

plaintiff (being the marriage which by the aforesaid verdict

has been established as a valid marriage,) and the said agree-

ment having been entered into with such previous information

on his part, and without such information being imparted to

the plaintiff, who might, if the said James Gordon had com-

municated to him that information, have been able by due in-

quiry to prove his legitimacy as he has since proved the same

after he had discovered that such ceremony had previously

taken place ; His Lordship doth therefore declare the agree-

ments in the pleadings mentioned, bearing date the 30th day

of March, 1790, and the 4th day of February, 1805, to be void,

and doth order and direct that the same be delivered up to be

cancelled ; And it is further ordered that it be referred to Mr.

Dowdeswell, to whom this cause stands referred, to take any

account of all sums of money paid by the plaintiff to the said de-

fendant, James Gordon, or to any other person or persons by his

order or for his use in respect of the annuity mentioned in the

agreement bearing date the 31st day of March, 1790, and of

the sums of £ 4,600 and interest, and £ 1,040 in the said
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agreement also mentioned ; And it is ordered that the said

Master do compute interests on the respective sums paid by the

plaintiff to the defendant James Gordon from the respective

times of paying the same, and for the better taking the said

account, &c ; And it is ordered that what the said Master shall

find to be the amount of such sums and interest, be paid into

the bank with the privity of the Accountant-General of this

court on the credit of this cause, subject to the further order

of this Court ; And His Lordship doth reserve the considera-

tion of costs, &c ; And this is to be without prejudice to any

claims which the defendant, James Gordon, may have or can

establish against the plaintiff in respect of the estate or effects

of Harry Gordon the elder deceased, or Peter Gordon de-

ceased, or either of them in any suit or proceedings which he

may be advised to institute against liim and other proper and

necessary parties."— Reg. Lib. A. 1820, fol. 1984.

XV. Decree for sale of an estate and payment of mortgagees and judgment

creditors according to their priorities.

It was declared that one account should be taken of what

was due to the defendants the mortgagees for principal and

interest on their respective mortgages, and to tax them their

costs of this suit and at law ; And that the Master should take

an account of the rents and profits of the premises comprised

in the defendants the Nicboll's mortgage which had been re-

ceived by the said defendants or by their testator or any of

them, or by any person by their or either of their order or for

their or either of their use, or which without their or any of

their wilful default might have been received ; And that what

should be coming on the account of the rents and profits should

be deducted out of what should be found due to the said de-

fendants the Nicholls's for principal, interest, and costs ; And
the Master was also to take an account of what was due for

principal and interest to the several judgment creditors who

were parties to the said suit, and also to the several judgment

creditors of the defendant H., and all the said judgment cred-

itors were to be at liberty to come before the said Master and

prove their judgments ; And the said Master was to cause an
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advertisement to be published in the London Gazette, and

appoint a peremptory day for that purpose ; And such of the

said judgment creditors as should not come in by that time

were to be excluded the benefit of the said decree ; And the

said Master was to state the priorities of the several mortgages,

incumbrances, and judgments ; And by consent of the defend-

ant T. C. the only acting executor of J. C. Esq. deceased,

another mortgagee. It was ordered that the estate in question

should be sold with the approbation of the Master to the best

purchaser that could be got for the, same ; and the money

arising by the sale of the respective parts of the estate in ques-

tion comprised in the mortgages and in the securities of such

mortgages be applied in satisfaction of the money due on the

respective mortgages according to their respective priorities

;

And that the money arising by the said sale should be applied

in payment of the judgment creditors according to their re-

spective priorities; And if there should be a surplus of the

moneys arising by sale, it was ordered that the same should

be paid to the defendant H. [with the usual directionsfor talcing

the accounts^.

XVI. Form of a decree nisi where defendant makes default.

This cause coming on, &c. in the presence of counsel learned

for the plaintiff, no one appearing for the defendant, although

he was duly served with a subpoena to hear judgment in this

cause as by affidavit now produced and read appears, the sub-

stance of the plaintiffs bill appeared to be that, &c. Where-

upon and upon hearing, &c. read, and what was alleged by the

counsel for the plaintiff. His Lordship doth order and decree

that, &c. ; And this decree is to be binding on the defendant

unless he, on being served with a subpoena to shew cause

against the same, shall at the return thereof shew unto this

Court good cause to the contrary ; but before the said defend-

ant is to be admitted to shew such cause, he is to pay unto the

plaintiff his costs of this day's default in appearance to be

taxed by the Master.
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XVII. Minutes of a decree for a partition ;— an infant defendant to have a

day to shew cause.

Let a commission issue to commissioners to be therein named
to make partition of the estate in question, who are to take the

depositions of witnesses to be examined by them in writing

and return the same with the said commission, and let the said

estate be divided into moieties and set out in severalty, whereof

declare one moiety to belong to Mr. N. and the other moiety

to plaintiiF Sir W. M. and let the respective parties convey

their several moieties to each other to hold in severalty accord-

ing to the respective imdivided moieties thereof, and let the

Master settle the conveyances in case the parties differ about

the same ; And until such conveyances shall be made let the

several parties generally hold and enjoy their respective divided

moieties against each other or any claiming under them ; And
let the defendant Miss N. an infant execute the conveyance

before directed to be executed by her, unless she on being

served with a subpoena, shall, within months after she

shall attain her age of twenty-one years, shew unto the Court

good cause to the contrary.

XVm. Minutes of a decree for a partition of an advowson in moieties, the

bill being dismissed as to one defendant with costs.

Declare that plaintiff is entitled to have a partition of the

advowson of the vicarage of the parish church of W. in K.

into moieties, to present by alternate turns, and decree that

a partition be accordingly made thereof in moieties between

plaintiff and defendant E. S. devisee in the will of J. S. ; And
for making such partition the plaintiff and defendant E. S. are

mutually to execute conveyances to each other, so that plain-

tiff may hold one moiety of the advowson to him and his heirs,

and defendant E. S. may hold the other moiety to her and her

heirs, as tenants in common in severalty respectively ; And in

such conveyance let a clause be inserted that the plaintiff and

his heirs and defendant E. S. and her heirs shall present to

the said vicarage by alternate turns, and if the parties differ,

the Master is to settle the conveyances, and the charges of the
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conveyances are to be borne equally between the plaintiff and

defendant E. S. ; And it appearing in the cause that J. S. un-

der whom defendant E. S. claims, hath since the agreement

for the partition or division of the premises presented upon

the last avoidance, It is ordered and decreed that the plaintiff

do present on the next avoidance being the first turn fi'om this

time ; And it is further ordered that the plaintiff's bill as

against the defendant the heir-at-law of the said J. S. be dis-

missed out of this court with costs according 'to the order of

the Court, but His Lordship does not think fit to give any

costs as between the plaintiff and the defendant E. S.

XIX. Order for liberty to apply to the Court of King's Bench for payment

to the plaintiff and defendants of money paid into the hands of the Master

of that court, the amount to be paid into the bank to abide the event of

the cause. {Hawhshaw v. Parkins, 2 Swanst. 539, 550.)

His Lordship doth order that the plaintiff be at liberty to

malie an application to the Court of King's Bench for pay-

ment to him and to the defendants of the money paid by the

plaintiff into the hands of the Master of the said Court of

King's Bench pursuant to the order of Mr. Justice Bayley on

the 23d day of June 1818, and it is ordered that they do pay

the same when so received, to be verified by affidavit, into the

bank with the privity of the Accountant-General of this court

on the credit of this cause to abide the event of this cause,

but this order is to be without prejudice to the right of any

of the parties to such money or any of the questions in this

cause ; Reg. Lib. A. 1818, fol. 1281.

XX. Direction to a Master to appoint a receiver for one moiety of the es-

tates in question, the receiver to be at liberty to let the estates with the

approbation of the Master.

And the said Master is to appoint a receiver for one moi-

ety of the estates in question and allow him a reasonable

salary for his care and pains therein, such person to be ap-

pointed receiver first giving security to be allowed of by the

Master, and to be taken before a Master Extraordinary in
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Chancery in the country if tliere shall be occasion, duly and

annually to account for and to pay what he shall so receive as

the Court shall direct, and the tenants of the said estates are

to pay their rents in arrear and growing rents to such receiver,

who is to be at liberty to let and set the said estates from time

to time with the approbation of the said Master as there shall

be occasion, and the said receiver "is to pay the balance of his

accounts from time to time into the bank, subject to the further

order of the Court.

XXI. Minutes of an order directing a consignee of an estate in the West

Indies (being appointed by the Master pursuant to the decree) to trans-

mit his accounts half-yearly of the produce consigned to him, also to make

insurances on the consignments, also to transmit stores and effects for the

use of the estate ; the defendant to deliver over an inventory of the ne-

groes, &c. on the estate, and the consignee to remit to him such sums as

should be laid out in negroes and repairs ; the consignee to pass his

accounts annually and to pay the balance due into the bank.

Outline of the case.

R. C. by will devised a plantation at St. C. to his eldest son

D. for life with limitations to other children, and directed that

the clear produce of his plantation till his debts and legacies

should be paid, to be from time to time shipped in such ships

as defendant C. his heirs and assigns should direct, and con-

signed to him, and that his son should send an account every

year of the produce, and if he did not, then defendant C. with

the -consent of his trustees was to put an overseer on the

estate.

The bill was brought against the trustees and sons for an

account of the rents and profits, and that an overseer or re-

ceiver might be appointed of the estate.

The decree referred it to the Master to appoint a proper per-

son in L. to whom the defendant C. should consign and send

over the profits of the plantation and houses in question to be

disposed of according to testator's will, and defendant C. was

accordingly from time to time to consign and send over the

profits to such person so to be appointed, and E. S. was ap-

pointed consignee.
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Oedeu.

Let R. S. the consignee approved by the Master, twice in

every year transmit to defendant C. a true account of the

sugars and other produce of the plantation consigned to and

received by him upon the respective consignments, and of the

sales thereof, and let the said R. S. make insurances upon the

sugars and other produce of the plantation that shall be con-

signed to him in such manner as shall be reasonable with the

approbation of defendant D. C. or of such person as he shall

appoint, and let the charges thereof be paid out of the money

arising by the sale, and let the said R. S. transmit over from

the said plantation to D. C.'s attorney at St. C. such stores,

provisions, and other effects for the necessary use and con-

sumption of the said estate as the said R. C. shall by letter

from time to time desire with the approbation of the Master,

and let defendant C. deliver over to the said R. S. an inventory

of the negroes, mills, and utensils now upon the plantation,

and let the said R. S. pay or remit to the said R. C. such sums

of money as shall be reasonably laid out by the said C. in ne-

groes, utensils, cattle, and repairs upon the plantation, to be

ascertained by an account to be sent from time to time by the

said C. to be verified by affidavit, which sums are to be settled

by the Master if the parties differ ; And let the said R. S. pass

his accounts annually before the Master, and pay what shall

appear to be due from him on the balance of his account from

time to time into the bank with the privity of the said Account-

ant-General of this court, &c.

XXn. Minutes of an order directing the appointment of persons to manage

an infant's estates in the West Indies, with directions as to remitting the

rents and produce : also directing the appointment of a guardian for the

infant.

Let it be referred to the Master to approve of a proper per-

son in the island of B. to manage the plaintiffs the infant's

estate there, and receive the rents and profits thereof, and to

remit same over to defendants in E. in trust for plaintiff; and

what shall be from time to time so remitted by such person so
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to be approved of as aforesaid to defendant is, after a deduc-

tion of what shall be allowed for plaintiff's maintenance, to be

placed out at interest, &c.

Let it be referred to the Master to approve of a proper per-

son to be appointed guardian of the person and estate of plain-

tiff B. 0. the infant, and he is to state same to the Court, and

thereupon such further order shall be made relating thereto as

shall be just.

And let the Master appoint one or more proper person or

persons in the island of B. to manage said plaintiff's the infant's

estate there, and to receive the rents, produce, and profits

thereof, and he or they is or are to remit same to a proper

person in L. to be approved of by the Master for that purpose ;

and the said Master is to make such person to whom the same

shall be so remitted a reasonable allowance in respect thereof

;

but such person is first to give security to be approved of by

the Master duly to account for and pay what he shall so receive

by such remittance as this Court shall direct.

XXm. Decretal order under the stat. 7 Geo. 2, c. 20, upon a petition for

redemption of a mortgage, presented by the party entitled to the equity of

redemption, defendant to a bill of foreclosure, (a)

At the Rolls.

Master of the Rolls.

Wednesday the 6th day of August, &c. 1794.

Between Richard Huson, Plaintiff,

and

Jane Hewson, Defendant.

Whereas Jane Hewson, widow, did on the 25th day of July

last prefer her petition unto the Right Honorable the Master

of the Rolls, setting forth that by indentures of bargain and

sale dated the 14th day of May, 1759, and made between J.

H. the petitioner's late husband (in right of the petitioner)

(a) See Hason v. Hewson, 4 Ves. 104, 2d edit., and the oases referred to in note (57),

ibid.; 2 Madd. Ch. Pr. 265, 428; Pread v. Hull, 1 Sim. & Stu. 331.
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the petitioner and M. S. of the one part, and Thomas Gibson

of tlie other part, the said J. H. and the petitioner in consider-

ation of <£ 200 paid to them by the said T. G. did grant and

surrender to tlie said T. G. a niessuage or tenement by way of

mortgage for securing £ 200 and interest ; that plaintiff has

become assignee of the said mortgage, and that the petitioner

is entitled to the equity of redemption, and is willing and de-

sirous to redeem the said mortgaged premises, and to pay the

plaintiff R. H. all principal money and interest due on the

said mortgaged premises, and has applied to the said R. H.

and offered to pay the same ; that the said plaintiff R. H. not-

withstanding in Easter Term last and subsequent to such offer

filed his bill in this cause to foreclose the said mortgaged

premises, to which the petitioner has appeared and obtained an

order for time to answer ; and in the same Term the said R.

H. served the tenant in possession of the said mortgaged prem-

ises with a declaration in ejectment, to which petitioner has

appeared and entered the common rule, and praying that it

might be referred to the Master of this court to take an

account of the money due to the plaintiff for principal and

interest and for costs as well at law as in this court ; and that

upon payment by the petitioner of what shall be found due

upon such account the plaintiff might reconvey the said mort-

gaged premises to the use of the petitioner, her heirs and

assigns forever, and might deliver up to the petitioner all deeds

and writings in his custody or power relating to the same, and

that in the mean time the plaintiff might be restrained from

proceeding in this cause and in the aforesaid ejectment and

from all other proceedings at law against the petitioner in re-

spect of the matters aforesaid ; Whereupon all parties con-

cerned were ordered to attend His Honor in the matter of the

said petition this day, and counsel for the petitioner and for

the plaintiff this day attending accordingly, upon hearing the

said petition and the said indenture dated the 14tli day of

May, 1759, read, and what was alleged by the counsel for the

petitioner and for the plaintiff, and the defendant by her coun-

sel admitting the mortgage in the pleadings mentioned, and

that the principal-money and interest secured thereby are still

due to the plaintiff, and now offering to pay the same to the

plaintiff, together with his costs in this court and at law pur-
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suant to tlie late act of parliament in that case made and pro-

vided, His Honor dotb order and decree that it be referred to

Mr. H. one of the Masters of this court to take an account of

what is due to the plaintiff for principal and interest on the

mortgage in the pleadings mentioned, and to tax him his costs

in this court and at law ; and upon the defendant's paying

unto the plaintiff what shall be reported due to him for princi-

pal and interest and costs as aforesaid within six months after

the said Master shall have made his report at such time and

place as the said Master shall appoint^ It is ordered that the

plaintiff do surrender the said mortgaged premises free and

clear of and from all incumbrances done by him or any claim-

ing by, from, or under him, and deliver up alL deeds and

writings in his custody or power relating thereto upon oath to

the said defendant or to whom she shall appoint ; but in de-

fault of defendant's paying unto the said plaintiff, such princi-

pal, interest, and costs, as aforesaid, by the time aforesaid, the

said defendant is from thenceforth to stand absolutely debarred

and foreclosed of and from all right, title, interest, and equity

of redemption of, in, and to the said mortgaged premises ; and

for the better taking of the said accounts the parties are to

produce before the Master upon oath all deeds, papers, and

writings in their custody or power relating thereto, and are to

be examined upon interrogatories as the said Master shall

direct, who in taking of the said account is to make unto the

parties all just allowances, and any of the parties are to be at

liberty to apply to the Court as there shall be occasion.

XXVI. Order directing an action of trover to be brought, and that the de-

fendant should make certain admissions.

Doth decree that the parties do proceed to a trial at law in

the Court of King's Bench in London, at the Sittings in the

next Term, or at such other time as the Lord Chief JusMce of

that court shall appoint, in an action of trover to be brought

by plaintiff against the defendant T. for packs of woollens

in question in this cause, and the said W. T. is to name an

attorney and appear and accept a declaration and plead the
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general issue ; and in order that the property of said goods

may be tried on such trial, said defendant is to admit that the

goods in question came to his hands, and also to admit a de-

mand and refusal

;

And it is further ordered that all proceedings under the said

commission and all other books, &c. be produced, &c. on or

before next as said Master shall direct, and either side

is to be at liberty to take copies thereof at their own expense

;

and it is ordered that such copies thereof be produced at the

trial as either side desire, and give notice thereof in writing.

Further consideration reserved till after trial.

XXVII. Minutes of an order directing a trial at law in ejectment.

Let all parties proceed to a trial at law at the next

assizes for tli« county of S. in an ejectment upon the demise

of the now plaintiff, and defendants to name an attorney to

appear to the ejectment, and to enter into the common rule

to confess lease, entry, and ouster

;

And let the original lease, <fec. all deeds, &c. be produced,

and reserve all, &c.

XXVIII. Minutes of an order directing a trial at law, to ascertain whether

and when a person became bankrupt.

Let the parties proceed to a trial at law upon this issue,

whether M. P. did on or before commit any act of

bankruptcy within the intent and meaning of the several stat-

utes relating to bankrupts, or any of them, and if the jury shall

find he did not commit any act of bankruptcy on or before

that day and that he committed an act of bankruptcy at any

time afterwards, in such case the particular time when he

committed such act of bankruptcy is to be indorsed on the

postea.

And plaintiff here is to be plaintiff at law, &c. &c.
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XXIX. Order directing a trial at law upon certain issues, with directions in

case the jury should find any particular right varying in circumstances

from the issues as laid.

Doth order that the parties do proceed to a trial at law at

the next assizes for the county of Y. upon the follow-

ing issues, whether, &c.

And it is further ordered that plaintiff the mayor and com-

monalty of the city of Y. be plaintiff at law, and it is hereby

referred to Mr. , &c. to settle the issues in case the par-

ties differ about the same ; And to the end such trial may be

had, defendants are forthwith to name an attorney to accept

a declaration and appear and plead to issue

;

And in case on said trial the jury shall find any particular

right though varying in some circumstances from the issues as

laid, it is ordered that the same be indorsed on the postea.

Further directions reserved, &c. ; liberty for either party to

apply.

XXX. Minutes of an order directing a trial at bar in the Court of King's

Bench by a special jury, six of whom to have a view of the premises.

Let plaintiff P. and defendants proceed to a trial at bar in

the Court of King's Bench next Term or at such time

as that Court shall think fit, by a special jury of the county

of S. on this issue, whether, &c.

And the sheriff of the county of S. is to attend the Master

with his book of freeholders, whereout the names of forty-

eight persons are to be taken, and each is to be at liberty to

strike out twelve and the remaining twenty-four are to stand

and be returned on the jury, and six of the jury are to have

a view of the premises
;

And the plaintiff P. is to be plaintiff at law, and the Master

is to settle the issue if the parties differ

;

And to the end said trial may be had, defendants are forth-

with to name an attorney to accept a declaration to appear

and plead to issue
;

And let both sides produce before the Master all deeds, &c.

and either side is to be at liberty to inspect and take copies

thereof at their own expense, and such of them as either side
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shall give notice for are to be produced at said trial ; And after

said trial shall be had, either party is to be at liberty to apply

to tlie Court for further directions.

XXXI. Order directing issues to be taken pro confesso, unless the plaintiffs

proceed to trial within a limited time.

Upon opening, &c. unless the plaintiffs in the issues do pro-

ceed to the trial thereof some time in , it is ordered

that the said issues be taken pro confesso as if the same had

been tried and found against them, without further motion.

XXXn. Minutes of an order directing the plaintiff's bill to be retained for

a limited period, with liberty to him to bring an action at law, and in de-

fault thereof within the time limited, the bill to stand dismissed with costs.

Let the plaintiff's bill be retained for months, and

in the mean time plaintiff is to be at liberty to bring his action

against defendant for what is due to him for the matters com-

plained of in bill, and the same is to be tried at the next assizes

for the county of S.

;

And both sides are to produce before Mr. S., one, &c. upon

oath, all books, &c. on or before, &c. ; either side to take

copies, &c. ; and such of them as either side shall give notice

for are to be produced at said trial

;

And in default of plaintiff's bringing such action and pro-

ceeding to trial by the time aforesaid, then it is ordered that

plaintiff's bill do stand dismissed out of this court with costs

to be taxed by said Master

;

But in case plaintiff shall bring such action and proceed to

trial as aforesaid, then the Court will reserve the consideration

of all further directions, &c.

XXXIII. Order declaring an account to have been forged, and recommend-

ing a prosecution for forgery.

His Lordship declared he was of opinion that the account

produced before him dated, &c. is a forged account, and

recommended it to plaintiff to prosecute said defendant for
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forging said account or publishing same knowing it to be

forged.

And said account being filed in the office of the Register for

filing affidavits in this court annexed to the affidavit made by

said J. H. it is ordered that same be carefully preserved in the

affidavit office, to the end it may be forthcoming in case any

prosecution shall be carried on against the said defendant or

any other person for forging the same.

And that the proper officer in the said office do attend with

the said account on any trial to be had for such forgery, being

paid his fees for such attendance.

XXXIV. Decree by the Lord Chancellor reversing an order of dismission

made by the Master of the Rolls, and directing inquiries as to the appli-

cation of certain trust-moneys and the acts of the trustees thereof relative

thereto, and in case the Master should find that either of the trustees had

committed a breach of trust, then the Master to state in what such breach

of trust took place, and whether the cestui que trust knew of the trustees'

liability in respect of such breach of trust previously to her executing a

power of attorney. (Walker v. Symonds, 3 Swanst. p, 2, 44.)

[The decree on further directions is inserted post."]

That the order of dismission made on the hearing of this

cause be reversed, and that it be referred to Mr. Thompson,

one, &c. to inquire and report in whose hands the trust-money

mentioned in the pleadings had been since the year 1782, and

when the same should appear to have been placed out on any

security or securities, to report on what security or securities

the same was placed out ; And it was ordered that the Master

should state specially and particularly the nature of such se-

curity or securities when the same were not governmental or

real securities, and also report in whose custody, possession,

order, or disposal, the instruments of security were from time

to time, and that the Master should also inquire and report

what were the acts of each of the trustees respectively as to

the receipt and placing out of the trust-money from time to

time and the possession of the securities for the same ; And it

was ordered that such inquiry should be made not only as to

the acts of the trustees respectively, but as to the consent, per-

34
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mission, or privity of each of the trustees respectively to any

act of the others or other of them ; And that the Master should

inquire and report whether the trust-money was at any time

and for what time in the hands of any of the trustees without

security, and whether the same was so with the consent, priv-

ity, or permission of the others or other of them, and in case

upon sucli inquiries it should appear to the Master that the

defendant William Symonds deceased or Thomas Griffith by

any act, neglect, or default, committed any breach of trust in

respect of which they or either of them were or was answer-

able personally for the trust-money or any part thereof, that

the Master should state in what such breach of trust took

place ; And it was ordered that the Master should inquire and

report whether the plaintiff Loveday previously to her exe-

cuting the power of Attorney in the pleadings mentioned had

any knowledge or notice that by reason of such breach of trust

they or either of them were or was so answerable ; And it was

ordered that the Master should state all special circumstances

;

And for the better discovery of the matters the parties were to

be examined upon interrogatories, &c. and His Lordship re-

served the consideration of costs and of all further directions

until after the Master should have made his report, and any

of the parties were to be at liberty to apply to the Court as

they should be advised. — Reg. Lib. B. 1811, fol. 1211.

XXXV. Decree on further directions, overruling exceptions which had been

taken to the Master's report, and declaring that the assets of two deceased

trustees were liable to make good a breach of trust by the decree declared

to have been committed by the deceased trustees, reserving liberty to their

representatives to use the names of the plaintiffs in any proceedings which

they might be advised to take against other persons upon giving an in-

demnity to the plaintiffs to be settled by the Master ; an account directed

to be taken of principal and interest due in respect of the trust-money,

and of the plaintiff's costs, the same to be paid out of the assets of the

two deceased trustees ; the bill dismissed as against one defendant without

costs, but without prejudice to any ulterior proceedings. (iSee the pre-

ceding decree, and 3 Swanst. p. 79.)

The decree ordered that the exceptions be overruled as in-

sufficient, and that the sum of .£ 5 deposited with the regis-
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ter, &c. be paid to the plaintiffs, and His Lordship declared

that the late defendant William Syraonds and Thomas Grif-

fith were proved to have committed a breach of trust in re-

spect of which they were answerable personally for the trust-

money in question, and that under all the circumstances of the

case the plaintiff Loveday Walker ought not to be considered

as having relinquished or barred herself from the right to con-

sider them as being so answerable for the said breach of trust,

or as having bound herself to accept such provision only in

respect of the trust-money as she or William Symonds and

Thomas Griffith were or might be entitled to under the trusts

of the indentures of lease and release of the 24th and 25th

days of March, 1797, but that under such circumstances either

the plaintiff Loveday Walker under the true construction of

the said indentures remained entitled to charge William Sy-

monds and Thomas Griffith personally, or if she was not so

entitled under such construction she was not bound to take

the benefit of such provisions and relinquish her demands

against them personally on account of such breach of trust

;

And His Lordship declared that William Symonds and Thomas

Griffith having made themselves, by having executed the said

indentures of release and other acts, creditors of the defendant

Isaac Harris, as in the said indenture of release is mentioned,

and the plaintiff Loveday Walker, not having been bound to

accept the benefit of their demands as such creditors, the plain-

tiffs were entitled to have such payment made out of and such

account directed as thereinafter was ordered and directed as to

the assets of William Symonds and Thomas Griffith respec-

tively, without compelling an account to be taken of the assets

of Nicholas Donnithorne deceased, which appear to be included

in the trusts of the said indenture of release, or enforcing in

the said suit any demand which by the plaintiffs or on their

behalf could be enforced under the trusts of that indenture,

but with such liberty reserved to the respective representatives

of William Symonds and Thomas Griffith as thereinafter pro-

vided ; And it was ordered that it be referred to the Master to

take an account of what remained due to the plaintiffs for

principal and interest of the trust-money inquestion, and that

the defendants William Symonds and Thomas Cooke out of

the assets of the late defendant William Symonds deceased,
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and the defendant John Lilly out of the assets of Thomas

Griffith pay what the Master should find to remain due for

principal and interest on taking the said account, into the bank

with the privity of the Accountant-General, to be there placed

to the credit of the cause, " The plaintiffs' account," subject

to the further order of the Court, and the plaintiffs were to be

at liberty to make such application to the Court touching the

same as they should be advised ; And in case the defendants

William Symonds and Thomas Cooke should not admit assets

of William Symonds deceased sufficient for the purpose afore-

said, then they were to come to an account before the Master

for his personal estate come to their or either of their hands,

&c. and unless the defendant John Lilly should admit assets

of Thomas Griffith, It was ordered that the Master do take an

account of his personal estate come to the hands of John Lilly

his executor, &c. ; And 5is Lordship declared that in case

after having satisfied what they were liable to pay under the

directions thereinbefore contained, the defendants William

Symonds and Thomas Cooke and John Lilly as such repre-

sentatives respectively as aforesaid or any representative of

Symonds or Griffith respectively should be advised to make
any claim or demand against the assets of Nicholas Donni-

thorne deceased, or against the trust-premises or the trustees

in the said indenture of release contained and named, or

against the defendant Isaac Harris, which it should be neces-

sary or they should be advised to make in the names of the

plaintiffs or any of them, they were to be at liberty to use the

names of the plaintiffs or any of them in any such proceedings,

they giving to the plaintiffs a proper and sufficient indemnity

against the costs and expenses of all such proceedings : And
it was ordered that such indemnity be settled by the Master

if the parties differ about the same ; And it was ordered that

it be referred to the Master to tax the costs of the plaintiffs,

and that such costs when taxed be paid by the defendants the

executors out of the assets of respective testators ; And it was

ordered that the plaintiffs' bill as against the defendant Harris

be dismissed without costs between the plaintiffs and him, but

such dismissal was to be without prejudice to any such pro-

ceedings as aforesaid for the benefit of the representatives of

the other deceased trustees, either in their own names or those
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of the plaintiifs or any of them thereafter to be taken relative

to the matters in question ; And for the better taking of the

said accounts the parties were to produce before the Master all

books, &c. ; and the Master was to be at liberty to make a

separate report or separate reports of any of the matters afore-

said ; And His Lordship reserved the consideration of all fur-

ther directions until after the Master should have made his

report, and any of the parties were to be at liberty to apply to

the Court as there should be occasion.— Reg. Lib. B. 1817,

fol. 1977.

XXXVI. Decree for an account of a testator's personal estate and the an-

nuities and legacies given by his will ; the will not being duly executed

;

the real estate declared to have descended to the testator's daughter and

heiress at law, a plaintiff, and to be subject to the articles entered into

upon her marriage ; an annuity in fee granted by King Charles the Second

out of the. Barbadoes Duties decreed to have become vested under the

will in the testator's daughter as a fee simple conditional, to be subject to

make good the annuities and legacies given by his will in case the personal

estate should be deficient. Liberty reserved to the executor to make his

election between a debt claimed to be due to him, and a legacy given to

hinl by the will. (Earl of Stafford v. Buckley, 2 Ves. sen. 170.)

Decree that it be referred to the Master to take an account

of the personal estate of the testator, Richard Cantillon, de-

ceased, which has been received by the plaintiffs, the Earl and

Countess of Stafford, and the defendant, F. Garvan, or any of

them, or by any other person by their or any of their order or

for their or any of their use ; Let the Master likewise take an

account of the said testator's debts and funeral expenses, and

of the annuities and otlier legacies given by the will, and what

is due for the arrears of such annuities : And let the Master

compute interest on such of the legacies as carry interest from

the end of one year from the said testator's death at the rate

of 4 per cent. ; And let such personal estate be applied in

payment of the said testator's debts, funeral expenses, annu-

ities, and other legacies in a course of administration ; And in

taking of the accounts of the said testator's personal estate

against the said defendant F. Gr. in case the Master shall find

any account stated between him and the administrators during
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the minority of the plaintiff, the Countess of S., (a) he is not

to unravel the same ; And it being insisted in the cause that

there was a debt due from the testator at the time of his death

to the said defendant P. G., declare that the said defendant is

not entitled to claim both his debt and his legacy given him by

the will of the said testator in this cause, but that he has a

right to make his election whether he will claim his debt out

of the testator's estate or accept the legacy given him by the

will after the account of his personal estate shall be taken

;

And reserve liberty to the said defendant P. G. to make such

election after such account shall be taken; And also reserve

any directions as to any account of what was due from the

said testator at the time of his death to the said defendant P.

G. until after such election shall be made ; And let the Master

state and ascertain what shall appear to be the clear surplus of

the said testator's personal estate after payment of his debts,

funeral expenses, annuities, and other legacies as aforesaid
;

And as to the annuities given by the testator's will, declare

that the annuities given to his brothers T. C. and B. C. are

annuities for life only, redeemable in the manner mentioned in

his will, and that the annuities given to the other annuitants

are to continue so long as they have issue of their bodies re-

deemable in the manner mentioned in the said testator's will

;

And let the Master consider of a proper part of the said testa-

tor's estate to be set apart to secure the growing payments of

the said annuities, to which the personal estate is to be considered

as liable in the first place ; And let the Master state the same

unto the Court, whereupon such further order shall be made

as shall be just; And several questions arising in the cause

touching the extent and construction of that clause in the tes-

tator's will whereby he has directed the trustees to entail upon

his daughter and her issue all his estate and effects after the

payment of the jointures to his wife and of his annuities and

legacies, with such limitation as therein mentioned, declare that

the said testator's will not being executed according to the stat-

ute against frauds and perjuries, the testator's real estate in the

county of L. is not comprised in or affected thereby, but is

(a) The executors Garvan and Stoper had renounced probate, and letters of admin-

istration with the will annexed were granted during the minority of the testator's

daughter, and for her benefit, to the testator's widow, who had intermarried with F.

Bulkeley.



DECREES AND DECRETAL ORDERS. 536

descended to the plaintiflF, the Countess of S., his daughter

and heiress at law ; But declare that the testator's annuity of

& 1000 per annum, which was originally created by grant of

King Charles the Second to the Earl of Kinnoul in fee, and

also the surplus of testator's personal estate arising at the time

of his death are subject to the power thereby given to his ex-

ecutors ; And declare that the said annuity of £ 1000 per

annum in fee being capable of being settled and limited to the

testator's daughter and the heirs of her body, the same did by

virtue of his will vest in her in equity as a fee-simple condi-

tional, and that she having had issue is capable of aliening or

settling the same ; And declare that according to the true con-

struction of the said clause in the will, the limitation over the

residue of the testator's personal estate to his two nephews,

the defendants B. C. and T. C. is too remote and void ; And
declare also that the said annuity of & 1000 per annum, sub-

ject to make good the annuities and legacies given by the said

testator's will in case his personal estate shall be deficient for

that purpose, and also the said real estate in the city of L. are

subject to and affected by the articles dated the 6th of July,

1743, entered into upon the plaintiff's marriage ; And declare

that the interest and profits of the surplus of the testator's

personal estate over and above the & 200 a year, given for the

maintenance of the plaintiff, the Countess of S., accrued before

her marriage (if any shall be) did by virtue of the said will

go to and belong to the plaintiff, the Countess of S. ; And de-

clare that the articles ought to be performed and carried into

execution, and decree the same accordingly, and let proper

settlements, conveyances, and assurances be executed by the

respective parties to the said articles, so far as the deaths of

parties will admit thereof, with the approbation of the Master,

except so far as the said articles relate to any surplus of the

testator's personal estate existing at the time of his death

which shall remain after payment of his debts, funeral expen-

ses, annuities, and legacies, touching which surplus His Lord-

ship doth reserve any directions till after the said account shall

be taken and the Master shall have made his report ; Let the

Master also take an account of the income of the said annuity

of £ 1000 a year which has been received by the defendant B.

or by any other person by his order or for his use ; And in
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taking of the said account let the Master make unto the said

defendant all just allowances ; And it being admitted by the

said defendant E. that he has in his hands the sum of £ 6000

part of the money arising out of that annuity, let the said de-

fendant E. pay the said sum of £ 6000 into the bank with the

privity of the said Accountant-General of this court ib be

placed to the credit of this cause, subject to the further order

of this Court ; And the defendant S. W., being the heir-at-law

of her father, who was the trustee of the testator's real estate

in the county of L., desiring to be discharged from the trusts,

let her convey the same to a new trustee to be approved by the

Master, at the plaintiff's expense, subject to the trusts and

provisions of the said marriage articles ; And it being admitted

that the defendant G-. entered into security to the Bank of

England for the benefit of the testator's estate in respect of

certain bank notes burnt in his house, let the said defendant

G. be indemnified in respect of such security given by him out

of the testator's estate ; And let the Master be at liberty to

make separate reports as to the account hereby directed against

the defendant B. and as to the account of what is due to the

annuitants for the arrears of their several annuities, and as to

any fund to be set apart for securing the said annuities
;
[And

for the better clearing of the several accounts before directed,

the usual directions given for production of books and papers,

and examination of the parties ; the costs of all parties out

of the testator's estate ; The consideration of subsequent costs

and of all further directions, and particularly as to any ques-

tion that may arise between the interest which the Countess

of S. may take and tlie interest which any child or children

she hath had or may have, may take in the surplus of the said

testator's personal estate reserved until after the Master shall

have made his report ; Liberty to any of the parties to apply,

&C.J
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XXXVn. Decree establishing a will with several codicils thereto, and di-

recting the trusts to be carried into execution, except as to a direction in

the will for the accumulation of the interest and dividends of the residuary

personal estate and the rents of the real estate during the minority of any

person or persons entitled thereto, which is declared to be too remote and

void
; a grandson of the testator, an infant, declared to be entitled to the

devised estates for life, with remainder to his first and other sons in tail

general ; directions given as to an allowance for his maintenance ; the tes-

tator's widow having made her election to take under the marriage settle-

ment, declared to be barred of her dower ; a trustee declared to be entitled

to certain leasehold premises for his own benefit, and special directions

given as to prospective and retrospective allowance to be made to him for

his trouble. {Marshall v. Halloway, 2 Swanst. 432, 450.)

April 22, 1820. —His Lordsliip doth declare tliat the will of

Thomas Halloway the testator, &c. dated, &c. and the three

several codicils of the testator dated, &c. are respectively well

executed and proved, and that the trusts thereof ought to be

carried into execution, except in so far as the said will directs

the laying out and investing the dividends, interest, and an-

nual proceeds of the stocks and securities in and by the said

will directed to be purchased with the surplus of the said testa-

tor's personal estates after the payment of his debts, funeral,

and testamentary expenses and legacies, and the rest of his

personal estate, and also the clear yearly rents and profits of

his real estates from time to time, and when, and so often, and

during all such times as any person or persons beneficially in-

terested in or entitled to his real or personal estates under the

trusts thereinafter declared thereof should be under the age of

twenty-one years, and the adding all such investments to his

personal estate in order to accumulate the same ; And His

Lordship doth declare that such direction to lay out and accu-

mulate the said rents and profits, interest and dividends is too

remote and void in law ; And His Lordship doth declare that

the defendant the infant H. P.K. Martelli is entitled in pos-

session to the rents and profits of the said testator's freehold

and copyhold and leasehold estates, and to the dividends, in-

terest, and annual proceeds of his personal estate and effects

for and during the term of his natural life, with remainder to

the first and other sons of his body lawfully to be begotten
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successively, according to seniority of age, and the heirs of

their bodies respectively, with such remainders over as in the

said will and codicils in that behalf respectively contained.

The decree after the usual directions for an account of the

personal estate of the testator and the rents and profits of his

real estate received by the plaintiffs, proceeded thus : ,

It appearing that the defendant Horatio Martelli the father

of the said defendants the infants, is dead, it is ordered that

the said Master do inquire and state to the Court by whom the

said defendant the infant H. P. K. Martelli has been main-

tained since the decease of the said testator, and what sums

of money have been paid in respect thereof and by whom,
and what will be proper to be allowed for his maintenance and

education for the time past, and to whom, and also what will

be proper to be allowed for his maintenance and education,

and out of what fund for the time to come, and to whom,
and in making such allowance the said Master is to have

regard to the situation and circumstances of the other defend-

ants the younger brothers and sisters of the said H. P. K.

Martelli, and the said Master is to be at liberty to make sepa-

rate report, &c. ; And the defendant Ann Holloway having

elected to take the provision made for her by the indenture

of settlement in the pleadings in this cause mentioned to bear

date the 17th day of November, 1798, in lieu of her dower

thirds and free-bench in and out of the said testator's freehold

and copyhold estates, His Lordship doth declare that the said

defendant, Ann Holloway is barred of all claim in respect of

such dower or thirds and free-bench, and doth order that the

said defendant do execute a proper and sufficient release of

such claims, such release to be settled by the said Master ; And
it is ordered that all the costs, charges, and expenses attending

the making and executing thereof, be paid and discharged by the

said plaintiff out of the personal estate and effects of the said

testator, &c. ; And His Lordship doth declare that the said

defendant Faithful Croft is entitled to the leasehold house and

premises in Chancery Lane given and bequeathed to him in

and by the codicil of the said testator bearing date the 20th

day of January, 1816, for the.remainder of the term of years

now to come therein, from the death of the said testator, for his

own use and benefit ; And it being alleged by the said plaintiffs
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the trustees that the nature and circumstances of the estate of

the said testator require the application of a great proportion

of time by and on tlie part of the said trustees for the due

execution of the trusts of his said will in regard to his estate,

and that they cannot undertake to continue the execution of

the trusts without the aid and assistance of the said Faithful

Croft as a co-trustee, he having during the life of the said tes-

tator had the principal and confidential management thereof,

and being better acquainted therewith than any other person,

and therefore it will be for the benefit of the said testator's

estate that he should continue to be a trustee thereof, and the

said Faithful Croft alleging that due attention to the affairs

and concerns of the said testator will require so much of his

time and attention as will be greatly prejudicial to his other

pursuits and concerns in business, and therefore that he would

not have undertaken to act therein, but under the assurance

that an application would be made to this Court to authorize

the allowance and payment of a reasonable compensation out

of the said testator's estate for such his labor and time, and

that he cannot continue to act therein without such reasonable

allowance being made to him ; It is ordered that it be referred

to the Master to settle a reasonable allowance to be made to

the said Faithful Croft out of the said testator's estate for his

time, pains, and trouble in the execution of the said trusts for

the time past ; and in settling such allowance the said Master

is to have regard to the legacy of £ 200 given and bequeathed

to the said Faithful Croft by the said will of the said testator

on the execution of the trusts thereby reposed in him ; And it

is ordered that the said Master do inquire whether it will be

for the benefit of the said testator's estate that the said Faith-

ful Croft should continue to be a trustee under the said will

and to receive a compensation for the future employment of

his time and trouble ; and in case the said Master shall be of

opinion that it will be for the benefit of the said testator's

estate that the said Faithful Croft should be continued a trus-

tee, then the said Master is to settle reasonable allowance to be

made to the said Faithful Croft therein, and the said Master is

to be at liberty to make a separate report, &c. And it is or-

dered that the said Master do tax all parties their costs, &c.

And it is ordered that the same when taxed be paid to them
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by the said plaintiffs as executors out of the personal estate

and effects of the said testator, &c. — Reg. Lib. B. 1819, fol.

777, 780.

XXXVIII. beoree establishing a will of real estate, and directing an ac-

count to be taken of the testator's debts, funeral expenses, and legacies

with directions in case the personal estate should be deficient, for raising

the deficiency by mortgage or sale of the real estate.

Declare that the will of the said testator being admitted by

the said defendant P. H. his heir-at-law, ought to be established

and the trusts thereof performed, and doth order and decree

the same accordingly ; And that it be referred to Mr.
,

one, &c. to take an account of the said testator's debts, funeral

expenses, and pecuniary legacies, and to compute interest on

such of his debts as carry interest, and also to compute interest

on his said legacies at the rate of £ 4 per cent, per annum from

the time the same ought to have been paid according to the

said testator's will ; And the said Master is to cause an adver-

tisement to be published in the London Gazette for the testa-'

tor's creditors and pecuniary legatees to come in before him
and prove their respective debts, and claim their respective

legacies, within a time to be therein limited, or in default

thereof they will be excluded the benefit of this decree. And
the said Master is also to take an account of the personal

estate of the said testator not specifically bequeathed come to

the hands of the said defendant J. H. his surviving executor

and the defendant P. H. or either of them, or any other per-

son or persons for their or either of their use or by their or

either of their order ; And the said personal estate of testator

is to be applied in payment of his debts, funeral expenses, and

legacies in a due course of administration ; And if there shall

be any surplus of testator's personal estate remaining after

payment of said testator's debts, funeral expenses, and pecu-

niary legacies, it is ordered and decreed that the same be

equally divided between and paid or retained by the said

defendant P. H. and the defendants Lord Viscount W. and

S. his wife in right of the said S. and the defendant A. H.

according to the said testator's will ; But in case the said
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testator's personal estate shall not be sufficient to pay the said

testator's debts and funeral expenses and pecuniary legacies,

then it is ordered and decreed that the said defendant P. H.

do out of the rents and profits of the said testator's real estates

which have accrued since his death and been received and

taken by him, keep down the interest of such of the said testa-

tor's debts and legacies as carry interest ; And that so much
of the principal of the said testator's debts, and pecuniary lega-

cies as his personal estate shall be deficient to pay and satisfy,

be raised by mortgage or sale of a sufficient part of the said

testator's real estate as the said Master shall direct, and that a

sufficient part thereof be for that purpose mortgaged or sold

with the approbation of the said Master, wherein all proper

parties are to join, and all deeds and writings relating thereto

in the custody or power of any of the parties are to be by

them produced upon oath before the said Master as the said

Master shall direct ; And the money arising by such mortgage

or sale is to be applied in the first place in payment and satis-

faction of so much of the principal of the said debts as the

said testator's personal estate shall fall short to satisfy, and

then in payment of so much of the principal of the said pecu-

niary legacies as the said personal estate shall fall short to

satisfy, and if the same shall be raised by mortgage of the said

estate, then the said defendant P. H. is to keep down the in-

terest thereof during his life ; And it is further ordered that

all the parties have their costs of this suit out of the said tes-

tator's estate to be taxed by the said Master.

XXXIX. Decree for an account of a testator's personal estate, and directing

the appointment of a receiver.

Decree that it be referred to Mr. , one, &c. to take an

account of what leasehold estates the testator was entitled to

at the time of his death, and of the annual value thereof, and

also an account of the rents and profits thereof accrued since

the testator's death received by the defendants his executors

or either of them or by any person or persons by their or either

of their order or for their or either of their use ; And it is

ordered that the said Master do also take an account of the
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personal estate of the said testator not specifically bequeathed,

possessed, or received by the defendants his executors or either

of tliem, or by any person or persons by their or either of their

order or for their or either of their use ; And it is ordered that

the Master do also inquire and state to the Court what is the

value of the leasehold house at, &c. lately belonging to the

testator and taken by the defendant ; And it is ordered that

the said Master do also inquire and state to the Court whether

the defendants have possessed any and what specific articles

bequeathed by the testator 'other than and except those which

they have delivered to the specific legacies thereof ; And for

the better taking the said accounts and discovery of the mat-

ters aforesaid the parties are to be examined upon interroga-

tories and to produce all deeds, &c. ; the Master to make just

allowances, &c.

And it is ordered that the Master do appoint a proper person

to be receiver of the rents and profits of the leasehold estates

-in question in this cause, and allow him a reasonable salary

for his care and pains therein ; such person so to be appointed

receiver first giving security to be allowed of by the said

Master, and taken before a Master Extraordinary in the coun-

try if there shall be occasion, duly and annually to account

for what he shall receive of such rents and profits as the Court

shall direct ; and the tenants of the said estates are to attorn

and pay their rents in arrear and growing rents to such re-

ceiver, who is to be at liberty to let and set the said estates

from time to time with the approbation of the said Master as

there shall be occasion ; And it is • ordered that the person so

to be appointed receiver do from time to time pass his accounts

before the Master and pay the balances that shall be reported

to be in his hands into the bank to be there placed to the credit

of this cause, subject to the further order of this Court ; And
reserve further consideration, &c.
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XL. Decree on further directions, directing the Master to compute subse-

quent interest on such debts as carried interest, and to take an account of

any other debts remaining unpaid, also directing the sale of a sum of stock

and payment thereout and out of other moneys of the debts to be reported

due to the creditors, except the plaintiff, he consenting to waive his right

;

the executor directed to pay the balance in his hands into court, and direc-

tions given as to applying the proceeds in the hands of a consignee of a

West India estate.

His Honor did order that it should be referred back to the

said Master to compute subsequent interest on such of the

debts of the testator W. M. B. mentioned in the first scliedule

to his general report dated whereon interest is thereby

computed, and also to take an account of any other debts due

from the said testator at his death remaining unpaid and not

mentioned in the said first schedule to the said report ; And it

was further ordered that the sum of £ bank 3 per cent.

annuities standing in the name of the said Accountant-Gen-

eral in trust in the said cause, " The account of the said testa-

tor's real estate," should be sold with the privity of the said

Accountant-General, and the money arising by such sale paid

into the bank with the privity of the said Accountant-General

to be there placed to the credit of the said cause, the like

account ; and that out of such money and out of the interest

of the said bank annuities until such sale, and also out of the

sum of £ cash in the bank on the credit of the said

cause, " The testator's real estate," and likewise out of the

sum of £ cash in the bank on the credit of the said

cause, " The testator's personal estate," the several creditors

of the said testator or their legal personal representatives

should be paid what should be reported due to them except

the said complainant W. H. he by his counsel consenting to

waive his right or claim to receive any part of his debt out of

the said bank annuities and cash ; And it was further ordered

that the said J. P. B. should pay into the bank the sum of

£ reported due from him by the said Master's general

report dated, &c. on account of the personal estate of the said

testator with the privity of the said Accountant-General to be

there placed to the credit of the said cause, " The account of

the said testator's personal estate
;
" And it was further ordered
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that C. S. the consignee of the rents, profits, and produce of

the testator's estate in the said island of St. C. should be con-

tinued and pass his accounts before the said Master ; and that

the said C. S. shoxild out of the profits and produce of the said

testator's estate which might come to his hands pay the arrears

and growing interest of the debt reported due to the said W.
H. and of the legacies given by the said testator's will and

codicil, and also the arrears and growing payments of the an-

nuities thereby given, and that he should pay the residiie of

such rents, profits, and produce into the bank with the privity

of the said Accountant-General to be there placed to the credit

of the said cause, subject to the further order of the Court

;

And it was further ordered that the said Master should tax all

parties their cost of this suit other than the mortgagees who

had been paid their costs, and that such costs when taxed

should be paid to the solicitors for the said several parties out

of the residue of the money to arise by sale of the said bank

annuities before directed to be sold, and of the dividends that

should accrue thereon until the sale thereof, and of the said

sums of £ and £ , cash in the bank in the said

cause, the aforesaid accounts, (after payment of the said sev-

eral creditors,) and also out of the said sum of £ before

directed to be paid into the bank on the account of the per-

sonal estate, as far as the same would extend, and that the

residue of such costs should be paid by the said C. S. out of

the rents, profits, and produce of the said testator's estate in

the said island of St. C. [and the usual directions were tliereby

given for the said Accountant-General to draw on the bank for

the purposes aforesaid] ; And His Honor did continue the

reservation of any directions as to the question whether there

were any and what circumstances affecting the said testator's

estate to make it proper any ways and how far to lessen the

two legacies of £ , each given by the said testator's will

to his two daughters the said B. B. and L. B. and also the an-

nuities of £ sterling, given by the said will to the said

D. M. G., £ St. C.'s currency thereby given to the

said L. P. and also the two annuities of £ each given

by the first codicil to the testator's will to the said E. B. and

L. B. ; And His Honor did reserve the consideration of any

question that might arise between the creditors of the said
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testator respecting the jewels and ornaments of the person of

the said testator's wife wliich she usually wore, and of all

further directions ; and any of the parties were to be at liberty

to apply to the Court as there should be occasion.

XLI. Order directing a reference to the Master to inquire as to what part

of a testator's personal estate is out on securities, which of them are

proper to be continued or called in, with directions given for the latter

purpose.

Let the Master inquire what part of the said testator's estate

is standing out upon securities and what debts are owing to

the said estate, and whether any and which of them are proper

to be called in or continued, and let such of them as the Mas-

ter shall find are proper to be continued be continued accord-

ingly, and let such of them as the Master shall find are proper

to be called in be called in with the approbation of the said

Master, and let the Master appoint a proper person for that

purpose, and make him a reasonable allowance in respect

thereof; and if it shall be necessary to put any of them in

suit, let the same be put in suit accordingly in the name of

the defendant E. 0. the executrix, and let her be indemnified

therein out of the said testator's estate.

XLII. Decree on further directions in the original cause, and on the hear^

ing of a supplemental suit ; the plaintiffs in the latter suit declared to be

entitled to the benefit of the proceedings in the original cause, and to

prosecute the same ; the accounts directed to be carried on from the foot

of the former accounts, and the executor to be charged with a legacy

retained by him and allowed in the Master's general report ; the testator's

real estates declared to be subject to the payment of his simple-contract

debts, and the plaintiffs in the second.suit declared to he creditors to the

amount of a sum of stock sold out by the testator, and an account directed

to be taken of the dividends which would have accrued due in case the

same had not been sold out ; construction of the will declared with regard

to a devise of certain estates not exceeding £ 3,000 a year as being to the

separate use of a married woman for life (she having for some years been

separated from her husband) with remainder to her children in fee ; the

testator's sharrs in a theatre directed to be sold and the purchase-moneys

paid into the bank. The costs of all parties to be taxed as between solici-

tor and client, and directions given out of what funds the same were to-

be paid.

35
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The prayer of the original bill, the decree made at the original hear-

ing, the Master's general report, and the prayer of the supplemental bill

recited.

Thursday the 15th day of March, in the 8th

year of, &c. 1827.

Between G. Gooch, Plaintiff,

and

J. Haworth and S. his wife, &c.

Defendants.

And between L. M, Mestaer, &c. infants,

all out of the jurisdiction of this Court,

at the Cape of Good Hope, by their next

friend, - - - Plaintiffs,

and

G. G., J. H. and S. his wife, &c.

Defendants.

By original and supplemental bills.

The first-mentioned cause coming on the 18th day of

April, 1820, to be heard and debated before the Right Honor-

able the Master of the Rolls, in the presence of counsel learned

on both sides, the scope of the plaintiff's bill appeared to be,

that the will of the said testator P. E. M. might be established,

and that the trusts thereof might be performed and carried into

execution by and under the direction and decree of this Court,

and that the rights and interests of all the parties entitled and

interested under the same right be ascertained and declared,

and that an account might be taken of the said testator's free-

hold and copyhold estates devised by his will, and of the rents

and profits thereof, and of the personal estate and effects of

the said testator not specifically bequeathed, and of the said

testator's funeral and testamentary expenses, and of his debts,

and of the legacies and annuities given and bequeathed by his

said will and codicil, and which accounts the plaintiff was ready

and willing and thereby offered to come to in such manner as

this Court should direct, upon being indemnified and having

all just allowances made to him in taking of such accounts,

and that the said personal estate might be applied in payment

of the said funeral and testamentary expenses, debts, legacies,

and annuities in a due course of administration, and that

>the clear residue (if any) might be ascertained and secured
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for the benefit of the persons who should be declared to be

entitled thereto ; and in case the said personal estate not

specifically bequeathed should be found insufficient to pay the

said funeral and testamentary expenses, debts, legacies, and

annuities, that the rents and profits of the said freehold and

copyhold estates might be applied in aid of the said personal

estate, and that the deficiency (if any) might be supplied by

the sale or mortgage of the whole or a competent part of the

said freehold and copyhold estates, subject to such mortgages

or eqiiitable liens as were then subsisting therein, and that all

proper parties might join in such sales, and that the residue of

such freehold and copyhold estates (if any) and the surplus

produce of the sales of' such part as should be sold might be

ascertained, and might be conveyed to or secured for the bene-

fit of such persons as should be declared by the Court entitled

thereto or interested therein ; and that the plaintiff might be

authorized and directed either to complete the ship on the

stocks or to sell and dispose thereof in its then present condi-

tion ; and that some proper person or persons might be ap-

pointed to collect and receive the rents and profits of the said

testator's freehold, copyhold, and leasehold estates, and also to

collect and get in the debts and outstanding personal estate of

the said testator, and that such directions might be from time

to time given for the better collecting in and administering the

estate of the said testator as to this Court should seem fit

;

and that the said defendant S. H. might set forth a full, true,

and just account of all the personal estate and effects of the

said testator come to her possession or power, and in partic-

tilar, a full, true, and exact inventory of all the household

goods, furniture, linen, china, plate, jewels, and effects in the

possession of the said testator or in the said testator's dwelling-

house, or known at his decease, and that it might be referred

to one of the Masters of this court to ascertain whether any

and what part of the said household furniture and effects were

the sepai'ate property of the said defendant ; and that in the

mean time the said defendant might be restrained by the in-

junction of this Court from selling or disposing of the said

household goods, furniture, linen, china, plate, jewels and

effects, or any other part thereof, and from removing or per-

mitting the same or any part thereof to be removed from the
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said testator's dwelling-house or houses, or from the place or

places where the same then were ; Whereupon and upon de-

bate of the matter and hearing the will of P. E. M. dated the

2d day of June, 1809, and the codicil thereto read, and what

was alleged by the counsel on both sides, His Honor did order

and decree that it should be referred to Mr. A. then one of the

Masters of this court, to take an account of the testator's per-

sonal estate not specifically bequeathed come to the hands of

the plaintiff the executor, or any person or persons by his order

or for his use, and of such part of the personal estate as had

been sold, and of the outstanding personal estate ; and the said

Master was to distinguish such part of the said personal estate

as was specifically bequeathed ; And it was ordered that the

said Master should inquire whether any part of the personal

estate specifically bequeathed had been sold by the plaintiff,

and if any had been sold. It was ordered that the said Master

should inquire and certify the amoiint of the produce thereof;

And it was ordered that the said Master should also take an

account of the said testator's debts, funeral expenses, legacies

and annuities, and compute interest on his debts carrying in-

terest after such rate of interest as they respectively carried,

and on his legacies from the time and at the rate directed by

his will ; and where no time of payment or rate of interest

was directed, then at the rate of £ 4 per cent, per anniim from

the end of one year after the death of the testator ; And the

said Master was to cause advertisements to be published in the

London Gazette and such other public papers as he should

think proper, for the creditors of the said testator to come in

before him and prove their debts, and he was to fix a peremp-

tory day for that purpose, and such of them as should not

come in to prove their debts by the time so to be limited were

to be excluded the benefit of the said decree ; And ib was

ordered that the said testator's personal estate not specifically

bequeathed should be applied in payment of his funeral ex-

penses and debts in a course of administration, and then in

payment of his legacies and annuities ; And it was ordered that

the clear residue thereof should be ascertained ; And it was

ordered that the said Master should inquire and certify whether

any part of the household goods, furniture, linen, china, plate,

jewels and effects in the possession of the said testator or in
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and about his dwelling-houses at his decease, belonged to the

said defendant S. H. ; And it was ordered that the said Master

should inquire and certify whether the said defendant J. E. M.

was the heir-at-law of the said testator and whether there was

or were any and what other child or children of the said de-

fendant living at the decease of the said testator besides the

said defendant L. M. M. the daughter of the said J. B. M.
;

And it was ordered that the said Master should inquire whether

the said defendant L. M. M. or any of the said children had or

hath attained the age of twenty-one years, and what age they

had respectively attained, and whether any and which of them

had died, and whether any and what child or children had

been born to the said defendant J. B. M. since the decease of

the said testator. And it was ordered that the said Master

should inquire whether any and what deed or instrument was

entered into and executed on the occasion of the separation

of the said defendant J. H. from the said defendant S. H. and

whether notwithstanding such deed or instrument the said de-

fendant J. H. had any and what claim or was entitled to any

and what part of the property and effects given or devised to

the said defendant S. H. by the will and codicil of the said tes-

tator in his the said defendant's marital right or otherwise

;

And it was ordered that the receiver of the rents and profits of

the real and leasehold estates, and of the outstanding personal

estate should be continued and pass his accounts before the

said Master ; And it was ordered that the said Master in pass-

ing the said receiver's accounts should distinguish the accounts

of the freehold from the accounts of the leaseholds, and distin-

guish the accounts of such part of the said testator's real and

leasehold estates as was specifically devised by his will ; And
it was ordered that the said Master should inquire whether any

and what sum of money had been paid by the said plaintiff

and the said receiver or either of them in the reparation of or

relating to the said estate specifically devised ; And the said

Master was to be at liberty to make a separate report or reports

of any or either of the matters aforesaid as he should think

proper, and for the better taking the several accounts and dis-

covery of the matters aforesaid, the parties were to produce

before the said Master upon oath all papers and writings in

their custody or power relating to the matters aforesaid, and
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were to be examined upon interrogatories as the said Master

should direct, who in taking of the said accounts was to make
unto the parties all just allowances ; And it was ordered that

the said Master should tax the costs of the said suit of all the

parties to that time, the costs of the plaintiff to be taxed as

between solicitor and client ; And it was ordered that the said

Master should inquire whether any and what costs, charges,

and expenses had been properly incurred by the said plaintiff

as executor and trustee of the said testator's will in the exe-

cution and performance of the trusts of the said testator's

will, or otherwise relating to the said testator's affairs ; And
His Honor did reserve the payment thereof, and also the con-

sideration of all further directions and of the subsequent costs

of this suit until after the said Master should have made his

general report ; And the parties were to be at liberty to exhibit

an interrogatory in the Master's office and examine witnesses

thereon to prove the will of the testator as to his real estate ;

And any of the parties were to be at liberty to apply to this

Court as there should be occasion ; That in pursuance of the

said decree the said Master made his report dated the 6th day

of December 1824 which stands absolutely confirmed, and

thereby certified that he found that all the creditors of the said

testator named in the several reports thereinbefore mentioned

had subsequently been paid the several sums reported due to

them out of a sum of £ 9115 in manner directed by an order

of the 30th day of July 1822, but a claim had been laid before

him on behalf of the defendant J. E. M. and his children, the

plaintiffs in the second-mentioned cause, being the claim here-

inafter mentioned, in respect of the trust funds sold out by

the said testator as hereinafter stated ; And the said Master

after stating the will and codicil of P. M. the father of the de-

fendant J. B. M. and of the said testator P. E. M. certified

that it appears that the said P. M. died in January 1791, being

at the time of his decease possessed of £ 100 per annum con-

solidated long annuities standing in the books of the Governor

and Company of the Bank of England in his own name
;

And that the will was proved by the said P. E. M. and J. M.

in the Prerogative Court of Canterbury on the 5th day of

February 1791, and that the said J. M. died leaving the said

testator P. E. M. him surviving, and that the said testator P.
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E. M. received the dividends which became due on the said

long annuities up to the 10th day of October 1801, and after-

wards departed this life on the 6th day of February 1819,

having by his will appointed the said plaintiffs G. G. and R.

P. and W. L. his executors, and that in pursuance of an act

of parliament passed in the 56th year of the reign of his late

Majesty King George the Third, intituled " An act to author-

ize the tranferring stock upon which dividends shall remain

unclaimed for the space of at least ten years at the Bank of

England, and also all lottery prizes, or benefits, or balances, or

sums issued for paying the principal of stocks or annuities

which shall not have been demanded for the same period, to

the commissioners for the reduction of the national debt," the

said £ 100 per annum consolidated long annuities were trans-

ferred out of the name of the said P. M. or otherwise in pur-

suance of the said act appropriated to the account of the

commissioners for the reduction of the national debt, together

with the amount of the dividends which accrued due thereon

from the said 10th day of October 1801 inclusive, and that

there became due for dividends on the said annuities up to

and inclusively of the 5th day of April 1823, the sum of

£ 2150, being for forty-three half-yearly dividends thereon
;

and that by an order made in the matter of the said act of

parliament on the 29th day of November 1822, It was referred

to Mr. J. lately one of the Masters of this Honorable Court, to

inquire and state to the Court what bank long annuities which

were standing in the name of the said P. M. in the books of

the Governor and Company of the Bank of England had been

transferred into the names of the commissioners for the reduc-

tion of the national debt under and by virtue of the said act

of parliament, and what was due and unreceived for dividends

in respect of the said bank long annuities ; And also to inquire

and state to the Court who was or were beneficially entitled to

the said bank long annuities and the interest due and unre-

ceived thereon, and in what shares and proportions; And that

in pursuance of the said order Mr. T. the successor of the said

Master J. made his report bearing date the -; day of

1823, and tliereby certified that he was of opinion that

the said £ 100 per annum consolidated long annuities stand-

ing in the name of the said P. M. which had been transferred
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into the name of the said commissions for the reduction of the

national debt by virtue of the said, act of parliament belonged

to the said P. M. deceased, and that the same passed under

the will of the said P. M. to the said testator P. B. M. as his

I'esiduary legatee, and that the same, together with the sum of

<£ 2150 being the amount of forty-three half-yearly dividends

upon the said long annuities from the 6th day of April 1802

to the said 5th day of April last inclusive, then formed part of

the outstanding personal estate of the said testator P. E. M.,

and that he was further of opinion that the said G. G. as ex-

ecutor of the said P. E. M. deceased, was beneficially entitled

to the said consolidated long annuities, and that the same

ought to be transferred by the said G. G. into the name of the

Accountant-General of this court, in ti'ust in this cause, and

that the sum of £ 2150 accrued for dividends thereon ought

to be paid to the said C. T. the person appointed to collect and

get in the outstanding personal estate of the said testator P.

B. M., to be disposed of by him under the order and direction

of this Court ; And the said Master W. by his said report

of the day of 1824, found that by an order dated

the day of 1823, It was ordered that the report

of the said Master T. should be absolutely confirmed ; And it

was further ordered that the secretary or deputy secretary of

the Governor and Company of the Bank of England should

transfer unto the Accountant-General of this court in trust in

this cause, the said sum of £ 100 per annum consolidated long

iannuities theretofore standing in the name of the said P. M.

and since transferred into the names of the commissioners for

the reduction of the national debt ; And it was further ordered

that the said sum of £ 2150, being the amount of the dividends

accrued upon the said consolidated long annuities up to and

inclusive of the 5th day of April 1823, should be paid unto

the said receiver C. T. ; And it was referred to the said Master •

T. to tax and settle the costs incurred by the said commission-

ers for the reduction of the national debt, and also by his

Majesty's Attorney- General by the said plaintiff G. G. in the

said matter, and that the said costs when taxed should be paid

by the said C. T. out of the said sum of £ 2160, and that the

residue of the said sum of £2150 should be applied and dis-

'posed of by the said C. T. as such receiver as aforesaid under



DECREES AND DECRETAL ORDERS. 553

the direction of this Honorable Court ; And he found that the

said £ 100 per annum consolidated long annuities were trans-

ferred into the name of the Accountant-General of this court

in trust in this cause on the day of 1823, and

that the said long annuities were then standing in the name

of the said Accountant-General in trust iu this cause ; And he

further found that the said 0. T. as such receiver as aforesaid

on the 14th day of August 1823 received tlie sum of £ 2025,

being the said sum of £ 2150 dividends accrued due on the

said consolidated long annuities up to and inclusive of the

dividends due on the 5 th day of April last [^after allowing

thereout for property, tax, and costs,] and which said sum of

£ 2025 was included in the said C. T.'s fifth account as re-

ceiver of the outstanding personal estate of the said testator
;

And he further certified that under the circumstances afore-

said he had at the request of the solicitor for the said defend-

ant J. E. M. thought fit to state those circumstances for the

judgment of the Court ; And he further certified that a state-

ment on the part of the said plaintiff' G. G. had been laid

before him, whereby it appeared that on or about the 10th day

of January 1817, G. E. since deceased filed his bill in this

court against the said testator, setting forth the bond of the

said testator bearing date the 1st day of March 1805, whereby

the said testator became bound unto the said G. E. in the penal

sum of £ 10,000, with a condition for making the same void

on payment of £ 5000 and interest at the times thereinafter

mentioned, and also setting forth certain indentures of lease

and release dated respectively the 28th day of February and

the 1st day of March 1805, and made between the said testa-

tor of the one part and the said G. B. of the other part, by

which indenture of release in consideration of £ 5000 therein

expressed to be paid to the said testator by the said G. E., he

the said testator did convey a certain dock-yard and several

messuages, tepements, or dwelling-houses situate at R. in the

county of S., part of the real estate of the said testator, and

comprising the whole of his iH. estate unto and to the use of

the said G. E. his heirs and assigns forever, subject to redemp-

tion on payment by the said testator to the said G. E. of the

said sum of £ 5000 with interest at £ 5 per cent, per annum
on the 1st day of March, 1806, and praying that an account

might be taken by one of the Masters of this court of what
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was due to the said G. E. for principal and interest on his said

security, and that the said testator might be decreed to pay to

the said G. E. what should be so found due, and in default

thereof that the said testator might be foreclosed from all

equity of redemption in the same premises ; And that the said

testator filed a cross-bill against the said G. E. and thereby

prayed that he the said testator might be let in to redeem the

said mortgaged premises, and that an account might be taken

of the principal and interest secured by the said mortgage, and

of all sums paid or advanced by the said testator to or for the

use of the said G. E. on account of the said mortgage ; And
in case it should appear that the said G. E. had been overpaid

the amount of what was due to him in respect of his said

mortgage, then that he might be decreed to repay to the said

testator so much money as it should be found he had been

overpaid, and that the said G. E. might be decreed to reconvey

to the said testator and to deliver up the said indentures of

lease, and release, and bond, together with six several bills of

exchange in the said cross-bill mentioned ; And that after the

death of the said testator the said G. E. filed his bill of revivor

against the plaintiff G. G., and that afterwards the said G. E.

died, having appointed A. H. C. and W. H. executors of his

will, and that since the death of the said G. E. his said execu-

tors had filed their bill of revivor and supplement against the

said plaintiff G. G. and J. E.. of, &c. Esquire, who under and

by virtue of certain indentures of lease and release, bearing

date the 27th and 28th days of November, 1818, made between

the said testator of the one part and the said J. R. of the

other part was a mortgage of the same premises for the sum of

d£ 8000 and interest at ,£ 5 per cent, per annum ; And the said

Master further found that the said G. G. put in his answer to

the said last-mentioned bill, and that the said suits and pro-

ceedings were then pending, but the sum of £ 3000 had been

paid to the said J. R. under an order made in this cause on

the day of , 1824, out of the outstanding per-

sonal estate of the said testator in part discharge of the said

principal sum of £ 8000, and that the said interest on the re-

maining principal sum of £ 5000 had been paid up to the 28th

day of November, 1824, out of the rents and profits of the said

testator's real estate ; And as to the directions in the said de-

cree that his predecessor should take an account of the said
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testator's legacies and annuities and compute interest on his

legacies from the time and at the rate directed by his will,

and where no time of payment or rate of interest was directed

then at the rate of £ 4 per cent, per annum from the end of

one year after the death of the said testator, the said Master

W. by his report found that the plaintiff G. G. had retained

his said legacy of £ 500 out of the personal estate of the said

testator, and that.he had been allowed the same in his accounts

of the said testator's personal estate, come to his hands ; And

as to the bequests given by the said testator's will, he found

that the sum of £ 4666 was then due to the defendant J. E. M.

for arrears of the aforesaid annuity of £ 800 given to him for

his life, such arrears being computed from the day of

, 1819, the day of the death of the said testator, unto

the day of , 1824, being the date of his said

report ; and that the sum of £ 466 was due to the defendant

F. M. P. late F. M. M. but then the wife of the defendant J. P.

for arrears and interest of the aforesaid sum of £ 2000 be-

queathed in manner aforesaid, such arrears being computed

for the same period and at the rate of <£ 4 per cent, per annum
;

and that the like sum of £ 446 was due to the defendant B. E.

M. A. widow, late E. B. M. M. for arrears of interest bequeathed

as aforesaid in respect of the aforesaid sum of £ 2000, such

arrears being also computed for the period and at the rate

aforesaid ; and that the several sums aforesaid particularly set

forth in the last schedule to his said report and amounting to-

gether to the sum of £ 620 then remained due to the several

other legatees in the testator's will and in the first schedule

named, for the principal of their respective legacies, and for

interest thereon computed at ^ 4 per cent, per annum from

the 7th day of February 1820 (being one year after the death

of the testator) unto the 5th day of December 1824 ; And as

to the aforesaid bequest of £ 3000 per annum to the defendant

S. H. for her life, and after her decease for the benefit of the

children of the defendant J. B. M., he had not proceeded to

take any account thereof, being of opinion that no such ac-

count could be taken until this Court should have declared the

right and interests of the defendant S. H. under and by virtue

of the testator's will ; And as to the direction in the said de-

cree that his predecessors should inquire whether any part of

the household goods, furniture, linen, china, plate, jewels, and
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effects in the possession of tlie testator or in or about his

dwelling-house at his decease belonged to S. H., he found that

by an order dated the day of 1820, on the ap-

plication of the said defendant S. H., it was ordered that the

plaintiff should be at liberty to deliver to the said defendant

S. H. the keys of the iron chests in the petition mentioned

containing the jewels and plate, and that she should sign an

inventory of such jewels and plate and a receipt for the same

;

And he found that in pursuance of the said order the said keys

were delivered to the said defendant S. H. on the day

of 1820, and tliat she signed an inventory and receipt

for the same which was then in the hands of the said plaintiff;

And as to the other part of the effects in question, he found

that by his predecessor's said separate report of the 19th day

of June, 1821, the said plaintiff had with the consent of the

said defendant S. H. sold twelve horses and several cows

specifically bequeathed to her for several sums of money

amounting together to the said sum of <£ 974 which was re-

ceived by the plaintiff, and was included in the sum which his

predecessor charged him in and by his said separate report

;

And he found that the clear residue of the said testator's

personal estate subject to the payment of the residue of the

said mortgage debt of £ 8000 to the said J. R. and also to

the said claim of the executors of the said G. E., and also

subject to the claim of the said J. B. M. and his children

in respect of the sale of the said £ 6666 bank 3 per cent, an-

nuities, consist of the following particulars ; in the name of

the Accountant-General of this court in trust in this cause the

sum of <£ 100 per annum consolidated long annuities, and

the sum of £ 100 cash arisen from interest thereon up to the

day of 1824 inclusive, also the sum of £ 124

cash remaining in the bank on the credit of this cause being

the balance of personal estate paid into court after payment

thereout of the debts found due to the creditors of the said tes-

tator as thereinbefore mentioned and of the costs of the said

suit paid thereout as aforesaid, also of two Drury-Lane shares

of small value, also of five River-Lea shares amounting to £ 500

which were deposited by the testator in the hands of R. W. of,

<fec. as security for payment of a balance of £ 500 and upwards

due to him from the said testator and still continue in his

hands, also of the several outstanding debts remaining due to
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the said testator's estate, and an unliquidated claim made by

the said receiver upon the Columbian- Government amount-

ing to £ 7000, but which claim hath not been admitted by the

said Government, and doth also consist of a leasehold public

house situate at W. let at the yearly rent of £ 30, and which

was held by the said testator by lease granted by I. Earl T.

deceased to the, said P. M. deceased, the father of the said tes-

tator, at a ground rent of £ 7 10s. per annum, and which lease

would expire at Lady-day, 1833 ; And as to the direction in

the said decree that his predecessor should inquire whether the

said defendant J. E. M. was the heir-at-law of the said testator,

he certified that having made the said inquiry he found that

the said testator the said P. E. M. died a bachelor, leaving the

said defendant J. E. M. his only brother and heir-at-law him

surviving; And as to the inquiry respecting the children of

the said defendant J. E. M. he found his predecessor had made

the separate report hereinbefore mentioned bearing date the

day of 1823 ; And as to the direction in the

said decree that his predecessor should inquire whether any

and wliat deed or instrument was entered into and executed

on the occasion of the separation of the said defendant J. H.

from the said defendant S. H., and whether notwithstanding

such deed or instrument the said defendant J. H. had any and

what claim or was entitled to any and what part of the prop-

erty and effects given or devised to the said defendant S. H. by

the will and codicil of the said testator in the said defendant's

marital right or otherwise, he found that by an affidavit of

the said J. H. made in the said cause on the 25th day of July

1823, he made out that he had not then in his custody or pos-

session or power the deed of separation made between him the

said defendant J. H. and the said defendant S. H., nor did he

know in whose custody, possession, or power the same was

;

And the said Master certified that the said defendant S. H. by

an affidavit made before him in the said cause on the 5th day

of March, 1824, made out that a deed was executed on the

occasion of her separation from the said defendant J. H. in or

about the month of April, 1797 ; and that one part of such

deed was delivered to her and remained with her until the

month of September, 1820, or thereabouts, when at the request

of T. H. who then acted as her solicitor in this cause she de-

livered the same to him for. the purpose as he represented to
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her of laying the same before his the said Master's predecessor,

and further that she had caused numerous applications to be

made to the said T. H. for the said deed without being able to

obtain the same, he the said T. H. stating that the said deed

was lost, upon consideration of which several matters the said

Master found that a deed was entered into and executed on

the occasion of the said separation between the ^aid defendant,

but the same not having been produced to him, and no evi-

dence given as to the provisions of the said deed, he was not

able to give any opinion how far the rights of the said parties

were affected thereby ; And as to the direction that the said re-

ceiver of the rents and profits of the real and leasehold estates

and of the outstanding personal estate should be continued and

pass his accounts before his predecessor, and that in passing

the said receiver's accounts he should distinguish the accounts

of the freehold from the accounts of leasehold, and distinguish

the accounts of such part of tlie said testator's real and lease-

hold estate as was specifically bequeathed by his will, he cer-

tified that the said receiver had passed his said accounts as to

the said real estate up to Christmas in 1823 as appears by his

said report bearing date the day of 1824 ; and that

under an order of the day of 1823, and his certifi-

cate bearing date the day of 1824, he paid the said

balance of the said account amounting to the sum of £ 186

unto the said defendant S. H. on the said 4th day of June, and

as to the said personal estate that he had passed his account

up to the day of 1824, as appeared by his report

bearing date the day of 1824, and had under an

order bearing date the day of 1824, paid the balance

of the said accounts to J. R. hereinbefore mentioned, and he

certified that in passing the said accounts he distinguished the

same in the manner directed by the said order ; And as to the

direction in the said decree that his predecessor sliould inquire

whether any and what sums of money had been paid by the

said plaintiff and the said receiver or either of them in the

reparation or otherwise relating to the said estate specifically

devised, he found that his predecessor had included the same

in the separate report of the day of 1821, hereinbe-

fore mentioned ; and that his predecessor had taxed the costs

of the said suit and of all parties to the time of making the

said order, and made a separate report thereof, which bore
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date the day of 1821, and that the said costs were

paid under the said order of the day of 1821 ; And
he further found that in pursuance of another order bearing

date the oOtli day of July, 1822, his predecessor taxed the

subsequent costs of all the parties at the time of making the

said order as between solicitor and client, and made a separate

report thereof which bore date the 6th day of August, 1823,

and that the said costs had been since paid under an order

bearing date the 25th day of July, 1823 ; And as to the direc-

tion in the said decree that his predecessor should inquire

whether any and what costs, charges, and expenses had been

properly incurred by the said plaintiff as executor and trustee

of the said testator's will in the execution and performance of

the trusts of the said will or otherwise relating to the said tes-

tator's affairs, he certified that having made the said inquiry

he found that the said plaintiff had incurred certain . costs in

the said suit instituted by the said A. H. C. and W. H. as

executors of the said G. B. against him the said plaintiff

amounting to the sum of £ 38, and also certain costs amount-

ing to £ 41 in defending an action brought by J. P. against

the plaintiff as executor of the said testator to recover a debt

which had previously been rejected by the said Master W.'s

predecessor, and also certain other costs amounting £ 70 in

defending an action brought by J. L. against the said plaintiff

as executor of the' said testator to recover another debt which

had previously also been rejected by his predecessor, and also

certain charges amounting to £ 49 for various business relating

to the said testator's estate transacted by the solicitors of the

said plaintiff from August 1820 to March last past, and which

said several costs, charges, and expenses amounted together to

the sum of £ 200 ; and he found that the said plaintiff exclu-

sive of the above costs and charges had also incurred costs in

a suit instituted by or on behalf of E. J. A. widow against the

said plaintiff as executor of the said testator, but which suit

was dismissed, and the costs of the said plaintiff were ordered

to be paid by the said E. J. A., but which have not yet been

paid ; And the said cause coming on the 14th instant and on

this present day to be heard for further directions and costs, in

the presence of counsel learned on both sides, and the second

mentioned cause coming on to be heard at the same time in the

presence of counsel learned on both sides, The substance of
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the said bill, after stating the said decree and report in the said

first-mentioned cause, appeared to be, that P. E. M. being at

the respective times of mal?:ing his will and of his death seised

of divers freehold and copyhold estates, and being at the time

of his death possessed of or entitled to a considerable personal

estate and effects, and being a trader within the true intent

and meaning of the laws relating to bankrupts, did make and

publish his will bearing date , which was signed by him

and attested in such manner as by law is required for passing

freehold estates, and was in the words and figures or to the im-

port and effect following : (The bill after stating the will, the

particulars of the testator's property, and various petitions,

orders, and reports, proceeded thus :) That in pursuance of

the said order the said J. L. has been duly appointed receiver

of the rents and profits of the freehold, copyhold, and leasehold

estates, [in the place of C. T. the former receiver deceased]

and S. M. S. has been duly appointed receiver of the outstand-

ing personal estate and effects, and that the executors of the

said C. T. the late receiver have duly passed his last accounts

of the rents and profits and also of the personal estate and

effects, and have paid the balance appearing due ou account of

the rents and profits to the said S. H. pursuant to the order

of tliis Court, and have paid the balance appearing due on

accoTint of the personal estate and effects with the privity of

the Accountant- General to the credit of the said suit under the

order of this Court ; That being entitled to a beneficial interest

under the said will of the said testator P. B. M., the plaintiffs

are, as they humbly submit, entitled to have the benefit of the

said decree, orders, reports, and proceedings in the said cause,

and to have their rights and interests ascertained and secured

by and under the direction and decree of this Court ; That the

plaintiffs are, as tliey humbly submit, entitled to have the said

trust fund or sum of £ 6666 3 per cent, consolidated bank an-

nuities which was appropriated by tlie said testator P. E. M.

out of the assets of the said testator P. M. to answer the said

annuity of £ 2000 bequeathed by the said testator P. M. to

the said P. E. M. and the plaintiffs, which was afterwards

sold out by the said testator P. E. M. as aforesaid, raised and

secured for the benefit of the plaintiffs ; and that the said sum
of £ 100 per annum long annuities, part of the assets of the

said P. M., which has been transferred into and now stands in
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the name of the Accountant-General in trust in this cause,

and that the said sum of £ 2050 being the dividends thereof

up to the 5th day of April, 1823, received by the said C. T.

the late receiver as aforesaid, and the subsequent dividends

which have since accrued due thereon ought to be applied in

the first place towards raising the said trust fund or sum of

£ 6666 bank annuities, and that the deficiency ought to be

raised out of the estate and effects of the said testator P. E.

M. ; And the plaintiffs charge that the said sum of £ 2050

having been applied towards payment of the said sum of

£ 3000 to the said J. R. as aforesaid, the plaintiffs are entitled

to stand in the place of the said J. R. as creditors upon the

said mortgage estate for the sum of £ 2050 and the interest

thereof, and the said defendant S. H. claims to be entitled by

virtue of the said will of the said testator P. E. M. to some

part of the said testator's real and personal estate absolutely, or

in all events to some interest greater than a life estate therein,

and the plaintiffs charge and humbly submit that according to

the true construction of the said will of the said testator P. E.

M. the said defendant S. H. is entitled only for her life to the

yearly rent or sum of £ 3000 by and out of the annual income

of the real and personal estates of the said testator if such

income shall be sufficient for that purpose, and that subject to

such yearly rent or sum of £ 3000 or to so much thereof as

shall be produced by the annual income of the said real and

personal estate, the same belongs to the plaintiffs the children

of the said P. B. M. in equal shares ; Therefore that the de-

fendants in the second-mentioned cause might answer the

matters aforesaid ; And that they might have the benefit of

the said suit, decree, decretal orders, report and proceedings

in such manner as this Court shall direct, and might be at lib-

erty to prosecute the same ; And that the rights and interests

of the plaintiffs under the will and codicil of the said testator

P. E. M. might be ascertained and declared and secured for

the benefit of the plaintiffs, subject to raising and paying of

the said trust fund or sum of £ 6666 3 per cent, consolidated

bank annuities ; And that it might be declared that the plain-

tiffs are entitled to have the said trust fund or sum of £ 6666

3 per cent, bank annuities raised and secured for their benefit

;

And that the said sum of £ 100 per annum long annuities

36
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standing in the name of the said Accountant-General in trust

in the said cause of Gooch v. Haworth, and the said sum of

£ 2050, the dividends thereof received by the said late receiver

C. T. and the subsequent dividends of the said long annuities,

ought to be applied towards raising the said sum of £6QQ6
bank annuities, and that the deficiency might be raised out of

the estate and effects of the said testator P. E. M., and that the

said long annuities the sum of £ 2050 and subsequent divi-

dends might be applied accordingly ; And that the deficiency

might be raised accordingly out of the real and personal estate

and effects of the said P. E. M. and that for that purpose it

might be declared that the said P. E. M. was at the time of

his death a trader within the true intent and meaning of the

laws relating to bankrupts ; And that it might be declared that

the plaintiffs are entitled to stand in the place of the said J. R.

as creditors upon the said mortgaged estate for the said sum of

£ 2050, part of the said sum of £ 3000 paid to him as afore-

said and the interest thereof, and that the plaintiffs might have

the benefit of the said mortgaged security accordingly ; And
to be relieved is the scope of the plaintiff's bill in the second

mentioned cause ; Whereto the counsel for the defendant S. H.

alleged that, &c. \_stating the substance of the answers of the

several defendants ,

'I
Whereupon and upon debate of the mat-

ter and hearing the decree dated the 18th day of April, 1820,

the report dated the 6th day of December, 1824, an exhibit

marked (A), being the will of P. E. M. the codicil thereto,

and the proofs taken in these causes read, and what was alleged

by the counsel on both sides. This Court doth decree that the

plaintiffs in the cause of Mestaer v. Gooch are entitled to the

benefit of the proceedings in the original cavise Gooch v.

Haworth, and doth order that they be at liberty to prosecute

the same as parties thereto ; And it is ordered that it be re-

ferred back to the Master to carry on the account of the testa-

tor's personal estate from the foot of his report dated the 6th

day of December, 1824 ; And this Court doth reserve any

question as to the application of the specific legacies given by

the will of the testator P. E. M. to the payment of the said,

testator's debts ; And it is ordered that the said Master do

carry on the account of the defendant G. G. from the foot of

his last account, and therein charge him with the sum of £ 500

allowed to him in the schedule to the said Master's report
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dated the 19tli day of June, 1821, on account of his legacy

under the said testator's will ; And this Court doth declare the

will of the testator P. B. M. well proved and doth declare that

the said testator having been a trader at the time of his death,

his freehold estates are liable to the payment of his simple- .

contract debts in case of a deficiency of his personal estate,

and that J. E. M. and L. M. M. and P. M., J. E. M. and M. M.

infants, his children, are to be considered as creditors on the

estate of the said P. E. M. to the amount of £ 6666 bank

annuities ; And it is ordered that the said Master do take an

account of what is due under or by virtue of the indenture of

mortgage made to J. R. in the Master's report mentioned

;

And this Court doth declare that the testator's copyhold estate

at and all the freehold and copyhold estate of the said

testator not exceeding £ 3000 per annum, are well devised to

the defendant S. H. for her life for her separate iise, with re-

mainder to the children of the defendant J. E. M. as tenants

in common in fee, and are not subject to the legacies given by

the said testator's will ; And it is ordered that the said Master

do take an account of what is now due to the estate of the

said testator P. E. M. under the "indenture of the 31st day of

December, 1796, in the pleadings of this cause mentioned

;

And it is ordered that the said Master do make an account of

the dividends which would have accrued due in respect of the

£ 6666 bank 3 per cent, annuities, in case the same had not

been sold out ; And it is ordered that the said testator's shares

in the Theatre Royal Drury Lane be sold by some proper per-

son to be approved of by the said Master to the best purchaser

or purchasers that can be got for the same, to be allowed of by

the said Master, wherein all proper parties are to join as the

Master shall direct ; and in order to such sale, It. is ordered

that all deeds and writings in the custody or power of any of

the parties be produced before the Master upon oath ; And it

is ordered that the moneys to arise by such sale, the amount

thereof to be verified by affidavit, be paid into the bank with

the privity of the Accountant-General of this court, to the

credit of the said cause, Gooch v. Haworth, subject to the fur-

ther order of the Court ; And it is ordered that the receiver of

the rents appointed in the cause of Gooch v. HawQrth of the

said testator's freehold and copyhold and leasehold estates be

continued and pass his accounts before the Master, and pay the
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balances to be reported due from him according to the order of

the 28th day of May, 1823 ; And it is ordered that the person

appointed to collect and get in the said testator's personal es-

tate be continued and pass his accounts, and pay the balance

to be reported due from him into the bank with the privity of

the said Accountant-General to the credit of the cause, Gpoch

V. Haworth, subject to the further order of the Court ; And it

is ordered that the said Master do tax the costs of these suits

of all parties to this time as between solicitor and client ; And
it is ordered that the said Master be at liberty to make a sepa-

rate report thereof, and also separate reports of any other of

tlie matters hereby referred to him as he shall think fit ; And
it is ordered that such costs when taxed, and also the sum of

<£ 200 the amount of the costs, charges, and expenses found

by the said Master's report of the 6th day of December, 1824,

to have been incurred by the plaintiff G. G. be paid out of the

said sum of £ 150, part of the sum of £ 358 cash, on the credit

of the cause Gooch v. Haworth, and out of any other cash

which may remain on the credit of the same cause ; and in

case such cash shall not be sufficient. It is ordered that so

much of the £ 3805 bank 3 per cent, annuities standing in

the name of the Accountant-General of this court in trust

in the same cause, as will with the said sum of £ 150 cash

raise the amount of such costs when taxed and the said sum
of £ 200 be sold with the privity of the said Accountant-Gen-

eral, and one of the cashiers of the bank is to have notice and

receive the money to arise by such sale, who upon receipt

thereof is to pay the same into the bank with the privity of

the said Accountant-General, to be there placed to the credit

of the said cause ; And out of the money to arise by such sale

and such cash. It is ordered that such costs when taxed, and

also the said sum of £ 200, the amount of the costs, charges,

and expenses found by the said Master's report of the 6th day

of December, 1824, to have been incurred by the said plaintiff

G. G. be paid in manner following, viz. &c. &c.

And for the purposes aforesaid the said Accountant-General

is to draw on the bank according to the form prescribed by the

act of parliament, and the general rules and orders of this

Court in that case made and provided ; And any of the par-

ties are to be at liberty to apply to this Court as there shall be

occasion.
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HULES OF rRACTICE

COURTS OF EQUITY OF THE UNITED STATES.

PRELIMINARY REGULAHONS.

1.

The circuit courts, as courts of equity, shall be deemed
always open for the purpose of filing bills, answers, and other

pleadings, for issuing and returning mesne and final process

and commissions, and for making and directing all interlocu-

tory motions, orders, rules, and other proceedings, preparatory

to the hearing of all causes upon their merits.

The clerk's office shall be open, and the clerk shall be in at-

tendance therein on the first Monday of every month, for the

purpose of receiving, entering, entertaining, and disposing of

all motions, rules, orders, and other proceedings, which are

grantable of course, and applied for, or had by the parties, or

their solicitors, in all causes pending in equity, in pursuance of

the rules hereby prescribed.

3.

Any judge of the circuit court, as well in vacation as in

term, may, at chambers, or on the rule days, at the clerk's of-

fice, make and direct all such interlocutory orders, rules, and

other proceedings, preparatory to the hearing of all causes

upon their merits, in the same manner and with the same ef-

fect as the circuit court could make and direct the same in

term, reasonable notice of the application therefor being first

given to the adverse party, or his solicitor, to appear and show
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cause to the contrary at the next rnle day thereafter, unless

some other time is assigned by the judge for the hearing.

4.

All motions, rules, orders, and other proceedings made and

directed at chambers, or on rule days, at the clerk's office,

whether special or of course, shall be entered by the clerk in

an order book, to be kept at the clerk's oBice, on the day when
they are made and directed ; which book shall be open at all

office hours to the free inspection of the parties in any suit in

equity, and their solicitors. And except in cases where per-

sonal or other notice is specially required or directed, such en-

try in the order book s^all be deemed sufficient notice to the

parties and their solicitors, without further service thereof, of

all orders, rules, acts, notices, and other proceedings entered

in such order book, touching any and all the matters in the

suits to and in which they are parties and solicitors. And no-

tice to the solicitors shall be deemed notice to the parties for

whom they appear and whom they represent, in all cases where

personal notice on the parties is not otherwise specially re-

quired. Where the solicitors for all the parties in a suit reside

in or near the same town or city, the judges of the circuit

court may, by rule, abridge the time for notice of rules, or-

ders, or other proceedings not requiring personal service on

the parties, in their discretion.

All motions and applications in the clerk's office for the is-

suing of mesne process and final process to enforce and exe-

cute decrees, for filing bills, answers, pleas, demurrers, and

other pleadings ; for making amendments to bills and an-

swers ; for taking bills pro confesso ; for filing exceptions, and

for other proceedings in the clerk's office which do not, by the

rules hereinafter prescribed, require any allowance or order of

the court, or of any judge thereof, shall be deemed motions and

applications, grantable of course by the clerk of the court.

But the same may be suspended, or altered, or rescinded by

any judge of the court, upon special cause shown.
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6.

All motions for rules or orders and other proceedings, which
are not grantable of course, or without notice, shall, unless a
different time be assigned by a judge of the court, be made on
a rule day, and entered in the order book, and shall be heard
at the rule day next after that on which the motion is made.
And if the adverse party, or his solicitor, shall not then ap-

pear, or shall not show good cause against the same, the mo
tion may be heard by any judge of the court ex parte, and:

granted, as if not objected to, or refused, in his discretion.

PROCESS.

The process of subpoena shall constitute the proper mesne
process in all suits in equity, in the first instance, to require

the defendant to appear and answer the exigency of the bill

;

and unless otherwise provided in these rules, or specially or-

dered by the circuit court, a writ of attachment, and if the de-

fendant cannot be found, a writ of sequestration, or a writ of

assistance to enforce a delivery of possession, as the case may
require, shall be the proper process to issue for the purpose of

compelling obedience to any interlocutory or final order or de-

cree of the court.

Final process to execute any decree may, if the decree be

solely for the payment of money, be by a writ of execution, in

the form used in the circuit court in suits at common law in

actions of assumpsit. If the decree be for the performance, of

any specific act, as, for example, for the execution of a convey-

ance of land or the delivering up of deeds, or other documents,

the decree shall, in all cases, prescribe the time within which

the act shall be done, of which the defendant shall be bound

without further service to take notice ; and upon affidavit of

the plaintiff, filed in the clerk's office, that the same has not

been complied with within the prescribed time, the clerk shall

issue a writ of attachment against the delinquent party, from

which, if attached thereon, he shall not be discharged, unless

upon a full compliance with the decree and the payment of all
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costs, or npon a special order of the court or of a judge there-

of, upon motion and affidavit, enlarging the time for the per-

formance thereof. If the delinquent party cannot be found,

a writ of sequestration shall issue against his estate upon the

return of non est inventus, to compel obedience to the decree.

9.

When any decree or order is for the delivery of possession

upon proof made by affidavit of a demand and refusal to obey

the decree or order, the party prosecuting the same shall

be entitled to a writ of assistance from the clerk of the court.

lO.

Every person not being a party in any cause, vrho has ob-

tained an order, or in whose favor an order shall have been

made, shall be enabled to enforce obedience to such order by

the same process as if he were a party to the cause ; and every

person, not being a party in any cause, against whom obedience

to any order of the court may be enforced, shall be liable to

the same process for enforcing obedience to such order as if he

were a party in the cause.

SERVICE OP PROCESS.

11.

No process of subpoena shall issue from the clerk's office in

any suit in equity until the bill is filed in the cause.

13.

Whenever a bill is filed, the clerk shall issue the process of

subpoena thereon, as of course, upon the application of the

plaintiff, which shall be returnable into the clerk's office the

next rule day, or the next rule day but one, at the election of

the plaintiff, occurring after twenty days from the time of the

issuing thereof. At the bottom of the subpoena shall be placed

a memorandum, that the defendant is to enter his appearance

in the suit in the clerk's office on or before the day at which the

writ is returnable ; otherwise, the bill may be taken pro con-

fesso. Where there are more than one defendant, a writ of

subpoena may, at the election of the plaintiff, be sued out sepa-
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rately for each defendant, except in the case of husband and
wife defendants, or a joint subpoena against all the defend-

ants.

13.

The service of all subpoenas shall be by a delivery of a copy

thereof by the officer serving the same to the defendant person-

ally, or, in case of husband and wife, to the husband personally,

or by leaving a copy thereof at the dwelling house or usual

place of abode of each defendant, with some free white person

who is a member or resident in the family.

14.

Whenever any subpoena shall be returned not executed as

to any defendant, the plaintiff shall be entitled to another sub-

poena, toties quoties, against such defendant, if he shall re-

quire it, until due service is made.

15.

The service of all process, mesne and final, shall be by the

marshal of the district, or his deputy, or by some other person

specially appointed by the court for that purpose, and not

otherwise. In the latter case, the person serving the process

shall make affidavit thereof.

16.

Upon the return of the subpoena as served and executed

upon any defendant, the clerk shall enter the suit upon his

docket as pending in the court, and shall state the time of

the entry.

APPEARANCE.

17.

The appearance day of the defendant shall be the rule day

to which the subpoena is made returnable, provided he has

been served with the process twenty days before that day

;

otherwise, his appearance day shall be the next rule day suc-

ceeding the rule day when the process is returnable.

The appearance of the defendant, either personally or by his

solicitor, shall be entered in the order book on the day thereof

by the clerk.
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BILLS TAKEN PRO CONFESSO.

18.

It shall be the duty of the defendant, unless the time shall

be otherwise enlarged, for cause shown, by a judge of the

court, upon motion for that purpose, to file his plea, demurrer,

or answer to the bill, in the clerk's office, on the rule day next

succeeding that of entering his appearance. In default there-

of, the plaintiff may, at his election, enter an order (as of

course) in the order book, that the bill be taken pro confesso

;

and thereupon the cause shall be proceeded in ex parte, and

the matter of the bill may be decreed by the court at the next

ensuing term thereof accordingly, if the same can be done

without an answer, and is proper to be decreed ; or the plain-

tiff, if he requires any discovery or answer to enable him to

obtain a proper decree, shall be entitled to process of attach-

ment against the defendant, to compel an answer, and the de-

fendant shall not, when arrested upon such process, be dis-

charged therefrom, unless upon filing his answer, or otherwise

complying with such order as the court or a judge thereof may
direct, as to pleading to or fully answering the bill, within a

period to be fixed by the court or judge, and undertaking to

speed the cause.

19.

When the bill is taken pro confesso, the court may proceed

to a decree at the next ensuing term thereof, and such decree

rendered shall be deemed absolute, unless the court shall, at

the same term, set aside the same, or enlarge the time for fil-

ing the answer, upon cause shown upon motion and affidavit

of the defendant. And no such motion shall be granted, un-

less upon the payment of the costs of the plaintiff in the suit

up to that time, or such part thereof as the court shall deem
reasonable, and unless the defendant shall undertake to file

his answer within such time as the court shall direct, and sub-

mit to such other terms as the court shall direct, for the pur-

pose of speeding the cause.
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FRAME OP BILLS.

SO.

Every bill, in the introductory part thereof, shall contain

the names, places of abode, and citizenship of all the parties,

plaintiffs and defendants, by and against whom the bill is

brought. The form, in substance, sliall be as follows : " To
the judges of the circuit court of the United States for the

district of : A. B, of , and a citizen of the State of

, brings this his bill against C. D., of , and a citizen

of the State of , and E. F., of , and a citizen of the

State of . And thereupon your orator complains and

says, that," &c.

31.

The plaintiff, in his bill, shall be at liberty to omit, at his

option, the part which is usually called the common confed-

eracy clause -of the bill, averring a confederacy between the

defendants to injure or defraud the plaintiff ; also what is

commonly called the charging part of the bill, setting forth

the matters or excuses which the defendant is supposed to

intend to set up by way of defence to the bill ; also what is

commonly called the jurisdiction clause of the bill, that the

acts complained of are contrary to equity, and that the defend-

ant is without any remedy at law ; and the bill shall not be

demurrable therefor. And the plaintiff may, in the narrative

or stating part of his bill, state and avoid, by counter aver-

ments, at his option, any matter or thing which he supposes

will be insisted upon by the defendant, by way of defence or

excuse, to the case made by the plaintiff for relief. The

prayer of the bill shall ask the special relief to which the

plaintiff supposes himself entitled, and also shall contain a

prayer for general relief; and if an injunction, or a writ of

ne exeat regno, or any other special order pending the suit, is

required, it shall also be specially asked for.

33.

If any persons, other than those named as defendants in the

bill, shall appear to be necessary or proper parties thereto,

the bill shall aver the reason why they are not made parties, by
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showing them to be without the jurisdiction of the court, or

that they cannot be joined without ousting the jurisdiction of

the court as to the other parties. And as to persons who are

without the jurisdiction and may properly be made parties the

bill may pray that process may issue to make them parties to

the bill if they should come within the jurisdiction.

23.

The prayer for process for subpoena in the bill shall contain

the names of all the defendants named in the introductory

part of the bill, and if any of them are known to be infants

under age, or otherwise under guardianship, shall state the

fact, so that the court may take order thereon as justice may

require, upon the return of the process. If an injunction, or

a writ of ne exeat regno, or any other special order pending

the suit, is asked for in the prayer for relief, that shall be

sufficient without repeating the same in the prayer for process.

24.

Every bill shall contain the signature of counsel annexed to

it, which shall be considered as an affirmation on his part, that

upon the instructions given to him and the case laid before

him, there is good ground for the suit, in the manner in which

it is framed.
25.

In order to prevent unnecessary costs and expenses, and to

promote brevity, succinctness, and directness in the allegations

of bills and answers, the regular taxable costs for every bill

and answer shall in no case exceed the sum which is, allowed

in the State court of chancery in the district, if any there be

;

but if there be none, then it shall not exceed the sum of three

dollars for every bill or answer.

SCANDAL AND IMPERTINENCE IN BILLS.

26.

Every bill shall be expressed in as brief and succinct terms

as it reasonably can be, and shall contain no unnecessary re-

citals of deeds, documents, contracts, or other instruments, in

hsec verba, or any other impertinent matter, or any scandalous
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matter not relevant to the suit, if it does, it may on excep-

tions be referred to a master by any judge of the court for

impertinence or scandal ; and if so found by him, the matter

shall be expunged at the expense of the plaintiff, and he shall

pay to the defendant all his costs in the suit up to that time,

unless the court or a judge thereof shall otherwise order. If

the master shall report that the bill is not scandalous or im-

pertinent, the plaintiff shall be entitled to all costs occasioned

by the reference.

27.

No order shall be made by any judge for referring any bill,

answer or pleading, or other matter, or proceeding depending

before the court for scandal or impertinence, unless exceptions

are taken in writing and signed by counsel, describing the

particular passages which are considered to be scandalous or

impertinent ; nor unless the exceptions shall be filed on or

before the next rule day after the process on the bill shall be

returnable, or after the answer or pleading is filed. And such

order, when obtained, shall be considered as abandoned, unless

the party obtaining the order shall, without any unnecessary

delay, procure the master to examine and report for the same

on or before the next succeeding rule day, or the master shall

certify that further time is necessaiy for him to complete the

examination.

AMENDMENT OF BILLS.

2S.

The plaintiff shall be at liberty as a matter of course, and

without payment of costs, to amend his bill in any matters

whatsoever, before any copy has been taken out of the clerk s

office, and in any small matters afterwards, such as filling

blanks, correcting errors of dates, misnomer of parties, mis-

description of premises, clerical errors, and generally in mat-

ters of form. But if he amend in a material point (as he may

do of course) after a copy has been so taken, before any answer

or plea, or demurrer to the bill, he shall pay to the defendant

the costs occasioned thereby, and shall, without delay, furnish

him a fair copy thereof, free of expense, with suitable refer-

ences to the places where the same are to be inserted. And if
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the amendments are numerous, he shall furnish in like man
ner, to the defendant, a copy of the whole bill as amended

;

and if there be more than one defendant, a copy shall be fur-

nished to each defendant affected thereby.

29.

After an answer, or plea, or demurrer is put in, and before

replication, the plaintiff may, upon motion or petition, without

notice, obtain an order from any judge of the court to amend

his bill on or before the next succeeding rule day, upon pay-

ment of costs or witliout payment of costs, as the court or a

judge thereof may in his discretion direct. But after replica-

tion filed, the plaintiff shall not be permitted to withdraw it

and to amend his bill, except upon a special order of a judge

of the court, upon motion or petition, after due notice to the

other party, and upon proof by affidavit that the same is not

made for the purpose of vexation or delay, or that the matter

of the proposed amendment is material, and could not with

reasonable diligence have been sooner introduced into the bill,

and upon the plaintiff's submitting to such other terms as may
be imposed by the judge for speeding the cause.

30.

If the plaintiff so obtaining any order to amend his bill after

answer, or plea, or demurrer, or after replication, shall not file

his amendments or amended bill, as the case may require, in

the clerk's office, on or before the next succeeding rule day, he

shall be considered to have abandoned the same, and the cause

shall proceed as if no application for any amendment had been

made.

DEMUERERS AND PLEAS.

31.

No demurrer or plea shall be allowed to be filed to any bill, un-

less upon a certificate of counsel, that in his opinion it is well

founded in point of law, and supported by the affidavit of the

defendant, that it is not interposed for delay ; and if a plea,

that it is true in point of fact.
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33.

The defendant may, at any time before the bill is taken for

confessed, or afterwards with the leave of the court, demur or

plead to the whole bill, or to part of it, and he may demur to

part, plead to part, and answer as to the residue ; but in every

case in which the bill specially charges fraud or combination, a

plea to such part must be accompanied with an answer fortify-

ing the plea, and explicitly denying the fraud and combination,

and the facts on which the charge is founded.

33.

The plaintiff may set down the demurrer or plea to be ar-

gued, or he may take issue on the plea. If, upon an issue,

the facts stated in the plea be determined for the defendant,

they shall avail him as far as in law and equity they ought to

avail him.
34.

If, upon the hearing, any demurrer or plea is overruled, the

plaintiff shall be entitled to his costs in the cause up to that

period, unless the court shall be satisfied that the defendant

had good ground in point of law or fact to interpose the same,

and it was not interposed vexatiously or for delay. And upon

the overruling of any plea or demurrer, the defendant shall be

assigned to answer the bill, or so much thereof as is covered

by the plea or demurrer, the next succeeding rule day, or at

such other period as, consistently -ijdth justice and the rights of

the defendant, the same can, in the judgment of the court, be

reasonably done ; in default whereof, the bill shall be taken

against him, pro confesso, and the matter thereof .proceeded in

and decreed accordingly.

33.

If, upon the hearing, any demurrer or plea shall be allowed

the defendant shall be entitled to his costs. But the court

may, in its discretion, upon motion of the plaintiff, allow him

to amend his bill upon such terms as it shall deem reasonable.

36.

No demurrer or plea shall be held bad and overruled upon

argument, only because such demurrer or plea shall not cover

so much of the bill as it might by law have extended to.

37
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37.

No demurrer or plea shall be held bad and overruled upon

argument, only because the answer of the defendant may ex-

tend to some part of the same matter, as may be covered by

such demurrer or plea.

3S.

If the plaintiff shall not reply to any plea, or set down any

plea or demurrer for argument, on the rule day when the same

is filed, or on the next succeeding rule day, he shall be deemed

to admit the truth and sufficiency thereof, and his bill shall be

dismissed as of course, unless a judge of the court shall allow

him further time for the purpose.

ANSWERS.

39.

The rule, that if a defendant submits to answer he shall

answer fully to all the matters of the bill, shall no longer apply

in cases where he might by plea protect himself from such

answer and discovery. And the defendant shall be entitled in

all cases by answer to insist upon all matters of defence (not

being matters of abatement, or to the character of the parties,

or matters of form) in bar of or to the merits of the bill, of

which he may be entitled to avail himself by a plea in bar

;

and in such answer he shall not be compellable to answer any

other matters than he would be compellable to answer and

discover upon filing a plea in bar, and an answer in support of

such plea, touching the matters set forth in the bill, to avoid

or repel the bar or defence. Thus, for example, a bona fide

purchaser for a valuable consideration, without notice, may set

up that defence by way of answer instead of plea, and shall be

entitled to the same protection, and shall not be compellable to

make any further answer or discovery of his title than he

would be in any answer in support of such plea.

40.

A defendant shall not be bound to answer any statement or

charge in the bill, unless specially and particularly interrogated

thereto ; and a defendant shall not be bound to answer any



APPENDIX. 579

interrogatory in the bill, except those interrogatories which

such defendant is required to answer ; and where a defendant

shall answer any statement or charge in the bill, to which he

is not interrogated, only by statuig his ignorance of the matter

so stated or charged, such answer shall be deemed imper-

tinent.*

41.

The interrogatories contained in the interrogating part of the

bill shall be divided as conveniently as may be from each other,

and numbered consecutively 1, 2, 3, &c. ; and the interroga-

tories which each defendant is required to answer shall be

specified in a note at the foot of the bill, in the form or to the

effect following ; that is to say, " The defendant (A. B.) is

required to answer the interrogatories numbered respectively

1, 2, 3, &c.
:

" and the office copy of the bill taken by each

defendant shall not contain any interrogatories except those

which such defendant is required to answer, unless such de-

fendant shall require to be furnished with a copy of the whole

bill.

42.

The note at the foot of the bill, specifying the interrogatories

which each defendant is required to answer, shall be consid-

ered and treated as part of the bill, and ithe addition of any

such note to the bill, or any alteration in or addition to such

note after the bill is filed, shall be considered and treated as

an amendment of the bill.

4S.

Instead of the words of the bill now in use, preceding the

interrogating part thereof, and beginning with the words " To

the end, therefore," there shall hereafter be used words in the

form or to the effect following :
" To the end, therefore, that

• the said defendants may, if they can, show why your orator

should not have the relief hereby prayed, and may, upon their

several- and respective corporal oaths, and according to the

best and utmost of their several and respective knowledge,

remembrance, information, and belief, fnll, true, direct, and

perfect answer make to such of the several interrogatories

hereinafter numbered and set forth, as by the note hereunder

* Videpost, 93d Rule, page 596.
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written they are respectively required to answer ; that is to

say:—
" 1. Whether, Ac.

"2. Wliether, &c."

44.

A defendant shall be at liberty, by answer, to decline

answering any interrogatory, or part of an interrogatory, from

answering which he might have protected himself by demurrer

;

and he shall be at liberty so to decline, notwithstanding he

shall answer other parts of the bill, from which he might have

protected himself by demurrer.

45.

No special replication to any answer shall be filed. But if

any matter alleged in the answer shall make it necessary for

the plaintiff to amend his bill, he may have leave to amend the

same with or without the payment of costs, as the court, or a

judge thereof, may in his discretion direct.

46.

In every case where an amendment shall be made after

answer filed, the defendant shall put in a new or supplemental

answer, on or before the next succeeding rule day after that

on which the amendment or amended bill is filed, unless the

time is enlarged or otherwise ordered by a judge of the court

;

and upon his default the like proceedings may be had as in

cases of an omission to put in an answer.

PARTIES TO BILLS.

47.

In all cases where it shall appear to the court that persons,

who might otherwise be deemed necessary or proper parties to

the suit, cannot be made parties by reason of their being out

of the jurisdiction of the court, or incapable otherwise of being

made parties, or because their joinder would oust the jurisdic-

tion of the court as to the parties before the court, the court

may in their discretion proceed in the cause without making
such persons parties ; and in such cases the decree shall be

without prejudice to the rights of the absent parties.
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Where the parties on either side are very numerous, and
cannot, without manifest inconvenience and oppressive delays

in the suit, be all brought before it, the court in its discretion

may dispense with making all of them parties,' and may proceed

in the suit, having sufficient parties before it to represent all

the adverse interests of the plaintiffs and the defendants in the

suit properly before it. But in such cases the decree shall be

without prejudice to the rights and claims of all the absent

parties.

49.

In all suits concerning real estate, which 'is vested in trus-

tees by devise, and such trustees are competent to sell and give

discharges for the proceeds of the sale, and for the rents and

profits of the estate, such trustees shall represent the persons

beneficially interested in the estate, or the proceeds, or the

rents and profits, in the same manner, and to the same extent,

as the executors or administrators in suits concerning personal

estate represent the persons beneficially interested in such per-

sonal estate ; and in such cases it shall not be necessary to

make the persons beneficially intei-ested in such real estate, or

rents and profits, parties to the suit
;

' but the court may, upon

consideration of the matter on the hearing, if it shall so think

fit, order such persons to be made parties.

50.

In suits to execute the trusts of a will, it shall not be neces-

sary to make the heir at law a party ; but the plaintiff shall be

at liberty to make the heir at law a party where he desires to

have the will established against him.

51.

In all cases in which the plaintiff has a joint and several

demand against several persons, either as principals or sure-

ties, it shall not be necessary to bring before the court, as par-

ties to a suit concerning such demand, all the persons Hable

thereto ; but the plaintifiF may proceed against, one or more of

the persons severally liable.
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53.

Where the defendant shall, by his answer, suggest that the

bill is defective for want of parties, the plaintiff shall be at

liberty, witliin fourteen days after answer filed, to set down

the cause for argument upon that objection only ; and the pur-

pose for which the same is so set down shall be notified by an

entry, to be made in the cleric's order book, in the form or to

the effect following, (that is to say,) " Set down upon the de-

fendant's objection for want of parties." And where the

plaintiff shall not so set down his cause, but shall proceed

therewitli to a hearing, notwithstanding an objection for want

of parties taken by the answer, he shall not, at the hearing of

the cause, if the defendant's objection shall then be allowed,

be entitled as of course to an order for liberty to amend his

bill by adding parties. But the court, if it thinks fit, shall be

at liberty to dismiss the bill.

53.

If a defendant shall, at the hearing of a cause, object that

a suit is defective for want of parties not having by plea or

answer taken the objection, and therein specified by name or

description the parties to -whom the objection applies, the court

(if it shall think fit) shall be at liberty to make a decree saving

the rights of tlie absent parties.

NOMINAL PARTIES TO BILLS.

54.

Where no account, payment, conveyance, or other direct

relief is sought against a party to a suit, not being an infant,

the party, upon service of the subpoena upon him, need not

appear and answer the bill, unless the plaintiff specially re-

quires him so to do by the prayer of his bill ; but he may
appear and answer, at his option ; and if he does not appear

and answer he shall be bound by all the proceedings in the

cause. If the plaintiff shall require him to appear and answer,

he shall be entitled to the costs of all the proceedings against

him, unless the court shall otherwise direct.
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35.

Whenever an injunction is asked for by the bill to stay pro-

ceedings at law, if the defendant do not enter his appearance
and plead, demur, or answer to the same within the time pre-

scribed therefor by these rules, the plaintiff shall be entitled

as of course, upon motion without notice, to such injunction.

But special injunctions shall be grantable only upon due notice

to the other party by the court in term, or by a judge thereof

in vacation, after a hearing, which may be ex parte, if the

adverse party does not appear at the time and place ordered.

In every case where an injunction, either the common injunc-

tion or a special injunction, is awarded in vacation, it shall,

unless previously dissolved by the judge granting the same,

continue until the next term of the court, or until it is dis-

solved by some other order of the court.

BILLS OP REVIVOR AND SUPPLEMENTAL BILLS,

56.

Whenever a suit in equity shall become abated by the death

of either party, or by any other event, the same may be revived

by a bill of revivor, or a bill in the nature of a bill of revivoi",

as the circumstances of the case may require, filed by the

proper parties entitled to revive the same ; which bill may be

filed in the clerk's office at any time ; and upon suggestion of

the facts, the proper process of subpoena shall, as of course,

be issued by the clerk, requiring the proper representatives of

the other party to appear and show cause, if any they have,

why the cause should not be revived. And if no cause shall

be shown at the next rule day which shall occur after fourteen

days from the time of the service of the same process, the suit

shall stand revived, as of course.

57.

Whenever any suit in equity shall become defective, from

any event happening after the filing of the bill, (as, for ex-

''^mple, by change of interest in the parties,) or for any other

reason a supplemental bill, or a bill in the nature of a supple-

mental bill, may be necessary to be filed in the cause, leave to
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file the same may be granted by any judge of the court on any

rule day, upon proper cause shown, aind due notice to the other

party. And if leave is granted to file such supplemental bill,

the defendant shall demur, plead, or answer thereto, on the

next succeeding rule day after the supplemental bill is filed in

the clerk's office, unless some other time shall be assigned by

a judge of the court.

5§.

It shall not be necessary in any bill of revivor, or supple-

mental bill, to set forth any of the statements in the original

suit, unless the special circumstances of the case may require

it.

ANSWBES.

59.

Every defendant may swear to his answer before any justice

or judge of any court of the United States, or before any com-

missioner appointed by any circuit court to take testimony or

depositions, or before any master in chancery appointed by any

circuit court, or before any judge of any court of a State or

Territory.

AMENDMENT OP ANSWERS.

60.

After an answer is put in, it may be amended as of course,

in any matter of form, or by filling up a blank, or correcting

a date, or reference to a document or other small matter, and

be re-sworn, at any time before a replication is put in, or the

cause is set down for a hearing upon bill and answer. But

after replication, or such setting down for hearing, it shall not

be amended in any material matters, as by adding new facts

or defences, or qualifying or altering the original statements,

except by special leave of the court or of a judge thereof, upon

motion and cause shown after due notice to the adverse party,

supported, if required, by affidavit. And in every case where

leave is so granted, the court, or the judge granting the same,

may, in his discretion, require that the same be separately en-

grossed and added as a distinct amendment to the original

answer, so as to be distinguishable therefrom.
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EXCEPTIONS TO ANSWERS.

61.

After an answer is filed on any rule day, the plaintiff shall

be allowed until the next succeeding rule day to file in the

clerk's office exceptions thereto for insufficiency, and no longer,

unless a longer time shall be allowed for the purpose, upon

cause shown to the court or a judge thereof; and if no ex-

ception shall be filed thereto within that period, the answer

shall be deemed and taken to be sufficient.

63.

When the same solicitor is employed for two or more de-

fendants, and separate answers shall be filed, or otlier proceed-

ings had by two or more of the defendants separately, costs

shall not be allowed for such separate answers or other pro-

ceedings, unless a master, upon reference to him, sliall certify

that such separate answers and other proceedings were neces-

sary or proper, and ought not to have been joined togetlier.

63.

Where exceptions shall be filed to the answer for insuffi-

ciency within the period, prescribed by these rules, if the de-

fendant shall not submit to the same and file an amended

answer on the next succeeding rule day, the plaintiff shall

forthwith set them down for a hearing on the next succeeding

rule day thereafter before a judge of the court, and shall enter,

as of course, in the order book, an order for that purpose.

And if he shall not so set down the same for a hearing, the

exceptions shall be deemed abandoned, and tlie answer shall be

deemed sufficient : provided, however, that the court, or any

judge thereof, may, for good cause shown, enlarge the time for

filing exceptions, or for answering the same, in his discretion,

upon sucli terms as he may deem reasonable.

6«.

If at the hearing the exceptions shall be allowed, the defend-

ant shall be bound to put in a full and complete answer thereto

on the next succeeding rule day ; otherwise the plaintiff shall,

as of course, be entitled to take the bill, so far as the matter of
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such exceptions is concerned, as confessed, or, at his election,

he may have a writ of attachment to compel the defendant to

make a better answer to the matter of the exceptions ; and the

defendant, when he is in custody upon such writ, shall not be

discharged therefrom but by an order of the court, or of a

judge thereof, upon his putting in such answer and complying

with such other terms as the court or judge may direct.

65.

If, upon argument, the plaintiff's exceptions to the answer

shall be overruled, or the answer shall be adjudged insufficient,

the prevailing party shall be entitled to all the costs occasioned

thereby, unless otherwise directed by the court, or the judge

thereof, at the hearing upon the exceptions.

REPLICATION AND ISSUE.

66.

Whenever the answer of the defendant shall not be excepted

to, or shall be adjudged or deemed sufficient, the plaintiff shall

file the general replication thereto on or before the next suc-

ceeding rule day thereafter ; and in all cases where the general

replication is filed the cause shall be deemed to all intents and

purposes at issue, without any rejoinder or other pleading on

either side. If the plaintiff shall omit or refuse to file such

replication within the prescribed period, the defendant shall be

entitled to an order, as of course, for a dismissal of the suit

;

and the suit shall thereupon stand dismissed, unless the court,

or a judge thereof, shall, upon motion for cause shown, allow a

replication to be filed nunc pro tunc, the plaintiff submitting

to speed the cause, and to such other terms as may be directed.

TESTIMONY— HOW TAKEN.

67.

After the cause is at issue, commissions to take testimony

may be taken out in vacation as well as in term, jointly by

both parties, or severally by either party, upon interrogatories

filed by the party taking out the same in the clerk's office, ten
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days' notice thereof being given to the adverse party to file

cross-interrogatories before the issuing of the commission ; and
if no cross-interrogatories are filed at the expiration of the
time, the commission may issue ex parte. In all cases the
commissioner or commissioners shall be named by the court, or
by a judge thereof. If the parties shall so agree, the testimony
may be taken upon oral interrogatories by the parties or their

agents, without filing any written interrogatories.

December Term, 1854.

Ordered, That the sixty-seventh rule governing equity prac-

tice be so amended as to allow the presiding judge of any court
exercising jurisdiction, either in term time or vacation, to vest

in the clerk of said court general power to name commissioners
to take testimony in like manner that the court or judge there-

of can now do by the said sixty-seventh rule.

December Term, 1861.

Ordered, That the last paragraph in the sixty-seventh rule

in equity be repealed, and the rule be amended as follows

:

Either party may give notice to the other that he desires the

evidence to be adduced in the cause to be taken orally, and

thereupon all the witnesses to be examined shall be examined

befoi'e one of the examiners of the court, or before an exam-

iner to be specially appointed by the court, the examiner to be

furnished with a copy of the bill and answer, if any ; and such

examination shall take place in the presence of the parties or

their agents, by their counsel or solicitors, and the witnesses

shall be subject to cross-examination, and re-examination, and

which shall be conducted as near as may be in the mode now
used in common law courts. The depositions taken upon such

oral examination shall be taken down in writing by the exam-

iner in the form of narrative, unless he determines the exam-

ination shall be by question and answer in special instances ;

arid, when completed, shall be read over to the witness and

signed by him in the presence of the parties or counsel, or

such of them as may attend
;
provided, if the witness shall re-

fuse to sign the said deposition, then the examiner shall sign

the same ; and the examiner may, upon all examinations, state

any special matters to the court as he shall think fit ; and any



588 APPENDIX.

question or questions which may be objected to shall be noted

by the examiner Upon the deposition, but he shall not have

power to decide on the competency, materiality, or relevancy

of the questions ; and the court shall have power to deal with

the costs of incompetent, immaterial or irrelevant depositions,

or parts of them, as may be just.

The compulsory attendance of witnesses, in case of refusal

to attend, to be sworn, or to answer any question put by the

examiner, or by counsel or solicitor, the same practice shall be

adopted afe is now practised with respect to witnesses to be

produced on examination before an examiner of said court on

written interrogatories.

Notice shall be given, by the respective counsel or solicitors,

to the opposite counsel or solicitors or parties, of the time and

place of the examination, for such reasonable time as the ex-

aminer may fix by order in each cause.

When the examination of witnesses before the examiner is

concluded, the original deposition, authenticated by the signa-

ture of the examiner, shall be transmitted by him to the clerk

of the court, to be there filed of record in the same mode as

prescribed in the thirtieth section of act of Congress September

24, 1789.

Testimony may be taken on commission in the usual way by

written interrogatories and cross-interrogatories, on motion to

the court in term time, or to a judge in vacation, for special

reasons satisfactory to the court or judge.

Testimony may also be taken in the cause, after it is at issue',

by deposition, according' to the acts of Congress. But in such

case, if no notice is given to the adverse party of the time and

place of taking the deposition, he shall, iipon motion and affi-

davit of the fact, be entitled to a cross-examination of the wit-

ness either under a commission or by a new deposition taken

under the acts of Congress, if a court or a judge thei'eof shall,

under all the circumstances, deem it reasonable.

69.

Three months, and no more, shall be allowed for the taking

of testimony after the cause is at issue, unless the court or a
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judge thereof shall, upon special cause shown by either party,

enlarge the time ; and no testimony taken after such period

shall be allowed to be read in eyidence at the hearing. Imme-
diately upon the return of the commissions and depositions,

containing the testimony, into the clerk's office, publication

thereof may be ordered in the clerk's office, by any judge of

the court, upon due notice to the parties, or it may be enlarged,

as he may deem reasonable under all the circumstances. But,

by consent of the parties, publication of the testimony may at

any time pass in the clerk's office, such consent being in writ-

ing, and a copy thereof entered in the order books, or indorsed

upon the deposition or testimony.

TESTIMONY DB BENE ESSE.

70.

After any bill filed, and before the defendant hath answered

the same, upon affidavit made that any of the plaintiff's wit-

nesses are aged or infirm, or going out of the country, or that

any one of them is a single witness to a material fact, the clerk

of the court shall, as of course, upon the application of the

plaintiff, issue a commission to such commissioner or commis-

sioners, as a judge of the court may direct, to take the exami-

nation of such witness or witnesses de bene esse upon giving

due notice to the adverse party of the time and place of taking

his testimony.

POEM OF THE LAST INTEEEOGATORY.

71.

The last interrogatory in the written interrogatories to take

testimony now commonly in use shall in the future be altered,

and stated in substance, thus :
" Do you know, or can you set

forth, any other matter or thing which may be a benefit or ad-

vantage to the parties at issue in this cause, or either of them,

or that may be material to the subject of this your examina-

tion, or the matters in question in this cause ? If yea, set

forth the same fully and at large in your answer."
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CEOSS-BILL.

72.

Where a defendant in equity files a cross-bill for discovery

only against the plaintiff in the original bill, the defendant to

the original bill shall first answer thereto, before the original

plaintiff shall be compellable to answer the cross-bill. The

answer of the original plaintiff to such cross-bill may be read

and used by the party filing the cross-bill at the hearing, in the

same manner and under the same restrictions as the answer

praying relief may now be read and used.

REFERENCE TO AND PROCEEDINGS BEFORE MASTERS.

VS.

Every decree for an account of the personal estate of a tes-

tator or intestate shall contain a direction to the master, to

whom it is referred to take the same, to inquire and state to

the court what parts, if any, of such personal estate, are out-

standing or undisposed of, unless the court shall otherwise di-

rect.

74.

Whenever any reference of any matter is made to a master

to examine and report thereon, the party at whose instance, or

for whose benefit, the reference is made, shall cause the same

to be presented to the master for a hearing on or before the

next rule day succeeding the time when the reference was

made ; if he shall omit to do so, the adverse party shall be at

liberty forthwith to cause proceedings to be had before the mas-

ter, at the costs of the party procuring the reference.

75.

Upon every such reference it shall be the duty of the master,

as soon as he reasonably can after the same is brought before

him, to assign a time and place for proceedings in the same,

and to give due notice thereof to each of the parties or their

solicitors ; and if either party shall fail to appear at the time

and place appointed, the master shall be at liberty to proceed

ex parte, or, in his discretion, to adjourn the examination and
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proceedings to a future day, giving notice to the absent party

or his solicitor of such adjournment ; and it shall be the duty

of the master to proceed with all reasonable diligence in every

such reference, and with the least practicable delay, and either

party shall be at liberty to apply to the court, or a judge there-

of, for an order to the master to speed the proceedings, and to

make his report, and to certify to the court or judge the rea-

sons for any delay.

76.

In the reports made by the master to the court no part of

any state of facts, charge, affidavit, deposition, examination,

or answer brought in or used before them shall be stated or

recited. But such state of facts, charge, affidavit, deposition,

examination, or answer shall be identified, specified, and re-

ferred to, so as to inform the court what state of facts, charge,

affidavit, deposition, examination, or answer were so brought

in or used.

The master shall regulate all the proceedings in every hear-

ing before him, upon every such referencie ; and he shall have

full authority to examine the parties in the cause upon oath

touching all matters contained in the reference; and also to

require the production of all books, papers, writings, vouchers,

and other documents applicable thereto ; and also to examine

on oath, vivS, voce, all witnesses produced by the parties before

him, and to order the examination of other witnesses to be

taken, under a commission to be issued upon his certificate

from the clerk's office, or by deposition, according to the acts

of Congress, or otherwise, as hereinafter provided ; and also

to direct the mode in which the matters requiring evidence

shall be proved before him ; and generally to do all other acts,

and direct all other inquiries and proceedings in the matters

before him, which he may deem necessary and proper to the

justice and merits thereof and the rights of the parties. ^

j

78.

Witnesses who live within the district may, upon due notice

to the opposite party, be summoned to appear before the com-

missioner appointed to take testimony, or before a master or
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examiner appointed in any cause, by subpoena in the usual

form, which may be issued by the clerk in blank, and filled

up by the party praying the same, or by the commissioner,

master, or examiner, requiring the attendance of the witnesses

at the time and place specified, who shall be allowed for attend-

ance the same corhpensation as for attendance in court ; and if

any witness shall refuse to appear, or to give evidence, it shall

be deemed a contempt of the court, which being certified to

the clerk's office by the commissioner, master, or examiner, an

attachment may issue thereupon by order of the court or of any

judge thereof, in the same manner as if the contempt were for

not attending, or for refusing to give testimony in the court.

But nothing herein contained shall prevent the examination of

witnesses vivsl voce when produced in open court, if the court

shall in its discretion deem it advisable.

79.

All parties accounting before a master shall bring in their

respective accounts in the form of debtor and creditor; and

any of the other parties who shall not be satisfied with the

accounts so brought in shall be at liberty to examine the ac-

counting party viva voce, or upon interrogatories in the mas-

ter's office, or by deposition, as the master shall direct.

§0.

All affidavits, depositions, and documents which have been

previously made, read, or used in the court, upon any proceed-

ing in any cause or matter, may be used before the master.

81.

The master shall be at liberty to examine any creditor or

other person coming in to claim before him, either upon written

interrogatories or viv§, voce, or in both modes, as the nature

of the case may appear to him to require. The evidence upon

such examination shall be taken down by the master, or by

some other person by his order and in his presence, if either

party requires it, in order that the same may be used by the

court, if necessary.
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The circuit courts may appoint standing masters in chancery

in their respective districts, both the judges concurring in the

appointment ; and they may also appoint a master pro hac vice

in any particular case. The compensation to be allowed to

every master in chancery for his services in any particular

case shall be fixed by the circuit court in its discretion, having

regard to all the circumstances thereof, and the compensation

shall be charged upon and borne by such of the parties in the

cause as the cpurt shall direct. The master shall not retain

his report as security for his compensation ; but when the

compensation is allowed by the court, he shall be entitled to

an attachment for the amount against the party who is ordered

to pay the same, if, upon notice thereof, he does not pay it

within the time prescribed by the court.

EXCEPTIONS TO REPORT OP MASTER.

§3.

The master, as soon as his report is ready, shall return the

same into the clerk's office, and the day of the return shall be

entered by the clerk in the order book. The parties shall have

one month from the time of filing the report to file exceptions

thereto ; and if no exceptions are witliin that period filed by

either party, the report shall stand confirmed on the next rule

day after the month is expired. If exceptions are filed, they

shall stand for hearing before the court, if the court is then in

session ; or, if not, then at the next sitting of the court which

shall be held thereafter by adjournment or otherwise.

And in order to prevent exceptions to reports from being

filed for frivolous causes, or for mere delay, the party whose

exceptions are overruled shall, for every exception overruled,

pay costs to the other party, and for every exception allowed

shall be entitled to costs— the costs to be fixed in each case

by the court, by a standing rule of the circuit court.

38
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DECREES.

§3.

Clerical mistakes in decrees, or decretal orders, or errors

arising from any accidental slip or omission, may, at any time

before an actual enrolment thereof, be corrected by order of

the court or a judge thereof, upon petition, without the form

or expense of a rehearing.

In drawing up decrees and orders, neither the bill, nor an-

swer, nor other pleadings, nor any part thereof, nor the report

of any master, nor any other prior proceeding, shall be recited

or stated in the decree or order ; but the decree and order

shall begin, in substance, as follows :
" This cause came on to

be heard (or to be further heard, as the case may be) at this

term, and was argued by counsel ; and thereupon, upon con-

sideration thereof, it was ordered, adjudged, and decreed as

follows, viz. : [Here insert the decree or order.]

GUARDIANS AND PROCHEIN AMIS.

87.

Guardians ad litem to defend a suit may be appointed by

the court, or by any judge thereof, for infants or other persons

who are under guardianship, or otherwise incapable to sue for

themselves. All iitfants and other persons so incapable may
sue by their guardians, if any, or by their prochein ami ; sub-

ject, however, to such orders as the court may direct for the

protection of infants and other persons.

S8.

Every petition for a rehearing shall contain the special mat-

ter or cause on which such rehearing is applied for, shall be

signed by counsel, and the facts therein stated, if not apparent

on the record, shall be verified by the oatli of the party, or by

some other person. No rehearing shall be granted after the

term at which the final decree of the court shall have been en-

tered and recorded, if an appeal lies to the Supreme Court.
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But if no appeal lies, the petition may be admitted at any time

before the end of the nest term of the court, in the discretion

of the court.

§9.

The circuit courts (both jxidges concurring therein) may
make any otlier and further rules and regulations for the prac-

tice, proceedings, and process, mesne and final, in their respec-

tive districts, not inconsistent with the rules hereby prescribed,

in their discretion, and from time to time alter and amend the

same.

90.

In all cases where the rules prescribed by this court or by

the circuit coyjt do not apply, the practice of the circuit

court shall be regulated by the present practice of the High

Court of Chancery in England, so far as the same may reason-

ably be applied consistently with the local circumstances and

local convenience of the district where the court is held, not as

positive rules, but as furnishing just analogies to regulate the

practice.

91.

Whenever, under these rules, an oath is or may be required

to be taken, the party may, if conscientiously scrupulous of

taking an oath, in lieu thereof, make solemn affirjnation to the

truth of the facts stated by him.

92.

These rules shall take effect and be of force in all the circuit

courts of the United States from and after the first day of

August next ; but they may be previously adopted by any cir-

cuit court in its discretion ; and when and as soon as these

rules shall so take effect and be of force, the rules of practice

for the circuit courts in equity suits promulgated and pre-

scribed by this court in March, 1822, shall henceforth cease

and be of no further force or effect. And the clerk of this

court is directed to have these rules printed, and to transmit a

printed copy thereof, duly certified, to the clerks of the several

courts of the United States, and to each of the judges thereof.
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December Term, 1850.

93.

Ordered, That the fortieth rule heretofore adopted and pro-

mulgated by this court as one of the rules of practice in suits

in equity in the circuit courts be, and the same is hereby, re-

pealed and aimulled. And it shall not hereafter be neces-

sary to interrogate a defendant specially and particularly upon

any statement in the bill, unless the complainant desires to do

so, to obtain a discovery.

December Term, 1863.

94.

Ordered, That in suits in equity for the foreclosure of

mortgages in the circuit courts of the United States, or in any

court of the Territories having jurisdiction of the same, a

decree may be rendered for any balance that may be found

due to the complainant over and above the proceeds of the sale

or sales, and execution may issue for the collection of the

same, as is provided in the 8th rule of this court regulating

the equity practice, where the decree is solely for the payment

of money.
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