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PREFACE.

MoRre than thirty years have now elapsed since this, the
longest series of AurHorizeEp REerorts ever published,
was commenced.

To this work my professional life has been nearly
wholly devoted, and, in concluding it, I am bound to
express my deep acknowledgments to every branch of
the Profession for their uniform and valuable assistance.
To the Judges, not only for the loan of their written
judgmeats, with which, as Authorized Reporter, I have
been exclusively favoured, but also for their invaluable
revision of every judgment, which has added so much
to their authority and accuracy and has relieved me
from a weight of responsibility.

To the Members of the Bar I must testify my grati-
tude, not only for their uniform readiness in affording
me every information and assistance in their power, but

also for their numerous acts of personal kindness.



vill PREFACE.

To the Solicitors of the Court my best thanks are due
for the unreserved way in which they have lent me the
briefs and confidential papers in the causes, without which,
especially in cases of construction, perfect accuracy would
be impossible.

With these remarks I take my leave of the Profession
in my character of the last of the authorized Reporters
of the Court of Chancery, and commit my three dozen

volumes to their indulgent consideration.

C. BEAVAN.

RoLLs YaARD,
10th June, 1869.
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NOTICE TO THE BINDER.

THE INDEX (dircct and reversed) of the Names of Cases
Reported in all the Volumes should be inserted at the end of
this Volume.






REPORTS
CASES '

THE ROLLS COURT.

In ve THE GENERAL INTERNATIONAL

AGENCY COMPANY (LIMITED). 1865,

IN this case, two petitions were presented, one by the (_}:,‘:,”'n 3,,1:, 33&.
chairman and s.ecretary of the company, Praying ;‘:l"d'u‘_’:;:.‘:“"

that the company might be wound up voluntarily, but company, one

under the supervision of the Court. The other by a 'v’;'i'z:gr;""

contributory, who prayed for the usual order for the ﬂ?ﬁn&:p

compulsory winding up of the company. A Provisional gypervision of

Liquidator had been appointed prior to the hearing on ::: m?'f::g

the first petition. compulsory
wimrin up, the
o Gourt, being
There was no question but that the company must be unable to as-
. certain the
wound up, and the only question was, as to the mode gighes of the
ing i shareholders,
of doing it. b gy

Mr. luntary wind-

ing up
under the supervision of the Court, but directed that any shareholder ghould be at
liberty to inspect the books and accounts, and have liberty to apply to. the Court
touching the matter. .
Upon a petition to wind up a company, a provisional liquidator was aprointed_ prior
to its being heard, Held, that the provisional liquidator was not entitled to appear
at the hearing (though served), and Kis costs were refused.

VOL. XXXVI—I. B
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CASES IN CHANCERY.

Mr. Southgate and Mr. Brooksbank argued that there
ought to be a voluntary winding up.

Mr. Selwyn and Mr. G. Hastings insisted on a com-
pulsory order:

Mr. Baggallay and Mr. C. 4. Turner for the com-
pany. :

Mr. Edmund James for the Provisional Liquidator.

The MasTER of the RoLis.

Although the Court is usually in the habit of deferring
much to the wishes of the shareholders, in accordance
with the recommendation to that effect contained in
the statute, still it is in the discretion of the Court to
adopt or reject this course. In the present case, it is
extremely difficult to ascertain the wishes of the share-
holders, notwithstanding the vote in favor of the volun-
tary winding up. On the evidence I am by no means
clear that the majority are not in favor of a compulsory
winding up; but their wishes are so coupled with an
expression in favor of the appointment of one or other
of two gentlemen as Official Liquidator, that it is very
difficulty to satisfy myself as to their wishes on the
subject.

Upon the whole, I think that the voluntary winding
up under the supervision of the Court is the order which
I ought to make on the present occasion. By these
means, if it should appear not to be conducted well, it
will be easy for any one of the shareholders to apply to
the Court for a compulsory order ; I think it will be
less expensive and equally effective. I shall direct that

any



CASES IN CHANCERY. 3

any shareholder shall have liberty to inspect the books 1865,
and accounts at all reasonable times, on giving reason- ‘e~
able notice, and that every shareholder shall have liberty .. Inre

GeNEraAL
to apply to this Court touching the matter. This, of Isrzrxa-
course, will be at his own peril, if be make any improper Aoumer
or ill-judged application. , (Et::;:x;.

Mr. E. James asked for the costs of the Provisional
Liquidator of the petition which had been served upon
him. He referred to two unreported cases of Re Snow-

book, §c. Compary ; Re East Dyliffe, §c. Company,
decided in July, 1864 ; but—

The MasTER of the RoLLs held that the Provisional
Liquidator stood in the same position as a Receiver,
who was not entitled to appear, and refused his costs.

LAING v. CAMPBELL. " Dec.4,5,6,8.
THE Plaintiff Laing and the Defendant Campbell Upon the dis-
solution of a

carried on the business of brokers in partnership, partnership,
from 1852 to the 3lst of December, 1859, when the 80d the settle-

t of all
partnership was issolved and Campbell retired. The accounts be-
dissolution took place on the basis of Laing retaining :‘:::'n;.h;_”('g

the business, of his paying and receiving all the debts, continuing

and paying Campbell his share of the capital and profits m?,? :ﬁ:k
down to the dissolution. ge::tl as
To t:mt:d outn t:)

be bad, the securities for it having been fraudulently abstracted by a clerk. Held, that
A. B. could not sustain a bill to rectify or set aside the settlement of accounts,
The account of a customer of a firm consisted of debits and credits arising from the
purchase and sale of goods. The partnership was dissolved, the customer being then
y indebted to it, but the account was continued in the same mode by the suc-
ceeding firm. Held, that the doctrine of appropriation of payments applied to the
debtors’ account.
B2
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1866. To ascertain this, the accounts were gone over by the
\=~v~/  partners, and they agreed on such of the debts as they
L‘,'." deemed good and on the losses to be written off against
Caurseii.  those accounts which were considered bad or doubtful.
The amount thus found due to the Defendant, being
ascertained, was paid to him, and mutual releases were

executed.

Amongst the customers of the firm was a Mr. Barber,
a saltpetre refiner, and the usual course of business
between them was this :— Barber received from the firm
warrants for raw saltpetre, and he was debited with the
purchase value, and this saltpetre, when refined by him,
was sold by the firm, and his account was credited with
the produce. On taking the accounts on the dissolution
of the partnership, a large sum appeared to be due to
the firm from Barber on the deposit of warrants and
other securities, and it appeared from the books that the
debt was amply covered by the securities. In con-
sequence, upon the settlement of the partnership ac-
counts, Barber's debt was placed in the list of good
debts, and it was taken as such by the Plaintiff.

After the dissolution, Laing entered into partnership
with Mr. Merridew, and Barber's account was con-
tinued by the new firm in the same manner as before,
by debiting his account with the purchase-money of the
raw saltpetre, and crediting it with the amount for which
the refined articles were sold. But in 1862, it was
discovered, that during the partnership between the
Plaintiff and Defendant, the warrants and securities
deposited by Barber had, in many instances, either
immediately or shortly after their deposit, been fraudu-
lently delivered up to Barber by two of the clerks of
the firm (Goodburn and Crowther), without repayment
of the advances and without debiting Barber in the

books
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books of the firm with the values of the warrants and 1865,
securities 8o delivered up. It was then discovered that ‘“=~~/
Barber was greatly indebted to the new firm, and that L‘:"
he was hopelessly insolvent. The consequence was that CaneseLs.
his debt, though taken by the Plaintiff as good, was

really bad, and the amount was lost.

The Plaintiff, by this suit, insisted that, by mutual
mistake, Barber's debt had been taken as good, and
that consequently, the Defendant had been overpaid to
the extent of 1,7601., and he sought either to recover this
from the Plaintiff, or to set aside the transaction.

Mr. Jessel and Mr. Waller, for the Plaintif, argued
that the debt had been accepted as good under a mutual
mistake, both the parties supposing that the debt was
fully secured by warrants and securities deposited with
the firm, whereas they bad been fraudulently abstracted
by the two clerks. That the Plaintiff was therefore
entitled to open the accounts and have the error
corrected.

They cited Pritt v. Clay(a); Millar v. Craig (b).

Mr. Selwyn and Mr. Kekewich for Campbell. There
was no mutual mistake, the Plaintiff obtained, as a con-
sideration for the final settlement, the good-will of the
concern, and it was important that the debts due to the
concern should not be pressed for or got in, as they
would have been if the concern had been wound up.
It was necessary that the usual credit to the customers
should be continued, in order to preserve the business,
and for that purpose an estimate only was made as to
the value of the debts outstanding. The Plaintiff can

no
(@) 6 Beav. 503. (b) 6 Beav. 433.
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no more ask for indemnity against a bad debt, than
the Defendant would be entitled to an extra payment
from the Plaintiff, if a debt represented as bad had
turned out good. The Plaintiff has had the benefit of
his bargain and has since continued the business, and
it would be impossible for the Court to restore the
parties to their former position.

Barber’s debt was discharged by the subsequent
dealings between him and the new firm, for, by the
doctrine of appropriation of payments, all the subsequent
credits must be applied in the discharge of the oldest
debts; Devaynes v. Noble (Clayton’s Case) (a) ; Merri-
man v. Ward (b); Pennell v. Deffell(c).

Mr. Jessel, in reply, argued that the doctrine of Clay-
ton’s Case could not apply to the present; that it had
reference only to cash accounts and not to purchases and
sales of goods, and that it would be impossible to set off
saltpetre against cash. Again, payments made by
Barber to Laing and Merridew could not be set off
against a debt of Laing and Campbeil, and that Barber
never agreed to accept Laing and Merridew for creditors,
in the place of Laing and Campbell.

The MasTER of the RovLys.

I will read the evidence; but at present there ap-
pear tome to be two fatal objections to this bill. In the
first place, it is very difficult to hold that if two persons
meet together for the purpose of disso]ving a partnership,
and they take the accounts and examine the books, and,
having all the necessary materials before them, they
agree to set down and divide some of the debts as

(a) 1 Mer. 568. () 4 De G., M. & G. 872.
() 1 John. & Hem. 371,
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good and others as bad, one pdrtner can afterwards
come and say, “If I had looked more closely into the
matter, I should have found an error, and I would not
bave taken this debt as a good one.”

It would be a very different thing if there had been
an error in casting, orif the account had not been entered
in the books. Both these parties were able to judge for
themeelves, and it appears to me that they must be
bound by what they have agreed on at the time.

As to the other point depending on Clayton’s Case, 1
cannot see any difference between this and that case.
Here the ordinary account between Barber and the
firm of Laing & Gampbell is afterwards carried on
with the firm of Campbell & Merridew, and it is
treated in the same way, and although some of the
payments are made .in cash and others in the sales of
refined saltpetre, still it is treated as one running ac-
count and no difference is made. If payments had been
made in cash and bills, and carried to the general ac-
count, no express agreement by Barber would be neces-
sary for applying the doctrine of appropriation of pay-
ments. At present 1 am unable to appreciate any
difference between this and Clayton’s Case.

The Master of the RoLLs.

In this ease, I am of opinion that the Plaintiff fails in
his contention. The state of the case is this :—after a
partnership between the Plaintiff and Defendant, which
had lasted six or seven years, it was put an end to, and
they ascertained what was due to each partner. This
bill is filed on the assumption, that, in the settlement of
the accounts and when the release was executed, there

was

1865.
o/
Laina
°.
CaupseLy, .
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was a common mistake, which this Court will remedy.
The facts, as proved, shew that there was no common
mistake, but that, if any, it was the mistake of the
Plaintiff, and not of the Defendant. The mistake
alleged is this :—they took Barber's as a good account :
on it a balance of 6,892/. was due from him, to meet .
which it turns out that there were only securities for
about 2,8861,

Close by them, at the time of the settlement, there
was not only a book of warrants, but a chest, which
contained all the securities, which might have been
ascertained and examined. If any one ought to have
examined them, it was Laing, for Campbell, of course, .
wished to treat all as good debts. Laing had the
means in his possession of ascertaining the truth, but
he never inquired, and after subsequently dealing with
Barber for several years, he has found that Barber was
insolvent at the time of the settlement, and he now
contends that there was a mistake, and that the arrange-
ment ought now to be set aside.

If Laing had a book containing an account of all
the securities of Barber, can he justify not examining
them? No account would ever be settled, if, by not
examining the accounts and securities, a party to a
settlement, several years afterwards, could insist that
there was a common mistake. Campbell supposed the
debts taken as such were all good, and he now admits
that Barber could not pay his debt. But that does not
make it a common mistake, or enable the Court to set
aside or alter the transaction.

Another important consideration is this :—that I
cannot put the parties in the same position as they were
before this settlement. If Barber’s account had been

examined,
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examined, and it had been found that he owed 7,000..,  1865.
but that the securities for it were only 3,000I., means ‘™~
might have been taken to make him pay; but at last, L‘.,',"
when the crisis arrives, the new firm gets only 1,700, Caweszir.

How can I tell that more might not have been obtained ?

The new firm go on dealing with Barber as before,
and that is another unanswerable objection; for the con-
sequence: of this is, that all the payments made by
Barber, and all the sums put to his credit, ought to be
applied in payment of the balance due at the date of the
settlement, according to Clayton’s Case(a). 1 still
retain the opinion that there is no possibility of sepa-
rating one from the other. Even if you could separate
cash payments from the other credits, I do not think,
upon looking at the accounts, that it would be very
beneficial to the Plaintiff,

The arrangement was this :—saltpetre was given to
Barber to refine, it was then sold, and credit was given
to him for the produce of the refined saltpetre. The
argument is, that these must not be set off against one
another. If they had been kept separate in the books,
something might have been said; but nothing of the
sort was done, and they are all treated as sums received
from Barber.

It is one regular rununing account, in which one item
must be set off against the previous one. The Plaintiff
continued these books for two years, and he knew or
must be taken to have known the state of them.

The bill fails, and must be dismissed with costs.

(a) 1 Mer, 568.
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1866.

Mer.15. LYDE on behalf, &c., v. THE EASTERN BENGAL
dpril. RAILWAY COMPANY.

A com

:'nt:!;,lnwf“ THIS was a motion for an injunction.

cannot, against .

the will of an

:m"(el:’:"f“ An act of parliament passed in the twentieth and
ever small)  twenty-first years of the reign of her Majesty, cap.
pndertake 8 159 intituled, “ An Act for incorporating the Eastern

business

f°[¢i_8:l t:b its  Bengal Railway Company, and for other purposes,” and
Thesa m(';:; which received the Royal Assent on the 25th August,
company can- 1857, It recited that several persons lately associated
not a .

steam-boat  themselves together for promoting the establishment of
cary ona & company (to be called  The Eactem Bengal ‘Railway
brewery. Company”) for making and maintaining a railway, to

of ?h:m‘:nof be called “ The Eastern Bengal Railway,” from Cal-

b ompn San cutta, on the left bank of the Hoogly, through the dis-
,,mf.‘,’i.. u:, tricts of Kishnaghur, Jessore and Pubna, to the right
means ot ca’> bank of the Ganges to Kooshtee, and ultimately to the
rying on a dif

ferent under-  city of Dacca.

taking, such as

soliciting a bill

in parliament  The fifth section incorporated the company, with

:x::e.:m power to purchase, take, hold and dispose of lands in

"“,‘7 for that  fndia, for the purposes of this act, and to make, main-

P mm tain, regulate, work and use the Eastern Bengal Rail-

rill ukethe  way as now proposed, or any railway in India, wholly

publicintocon- or partly in lieu thereof, and any extensions of and

:}ﬁ:{,“:{’{',dw branches from the same, and any works and conve-

i:l!l‘;f:;“’i‘h‘ niences connected therewith, including all requisite
Jerries and connections, by means of floating bridges or
otherwise, across rivers and waters, and other means of
communications by water.

Subsequently
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Subsequently to the passing of this act, a deed of  1866.
settlement was executed, dated the let of February, ‘=~~/
1858, the second article of which was as follows :— Lros

Taz E';a'tnu '
“ The directors shall have the fullest power, from Bzmoar

time to time, at their discretion, to apply to parliament &;’:x:
for an act or acts for conferring on the company all
such powers for extending the undertaking, increasing
the capital and borrowing money, and all such other
powers, for any other purposes incident or necessary to
any of the purposes of the undertaking, as the directors
from time to time think fit, and may take all such mea-
sures in that behalf as they think fit, and may procure
the introduction into any such act of all such provisions
for any purposes whatsoever in any way relating to the
undertaking as they think fit, and may assent to the
introduction into any such act of any provisions re-
quired by parliament, and may, in all other respects,-
act in and about any and every such application to par-
liament as if the directors were absolutely and exclu-
sively interested in the undertaking.”

What the company had done was this :—They had
constructed and opened the railway from Caleutta to
Kooshtee, a distance of about 100 miles, and they had
contracted with thie Indian government for an extension
of the railway from Kooshtee to Goalundo, which was
apparently about half way from Kooshtee to Dacca ;
but they seemed to have no present purpose of extending
the railway from Goalundo to Dacca. Instead of doing
so, they had entered into arrangements and contracts
for conveying passengers from Kooshtee to Dacca by
means of steam-boats, which either ferried across the
water, or occasionally, when the waters were raised in
the rainy seasons, by traversing the country, then under
water, by steam-boats drawing a small depth of water

and
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and towing after them flat-bottomed boats containing
the goods, the passengers and luggage which required
to be transported from Koosktee to Dacca.

The Plaintiff objected to this, and remonstrated with
the Defendants, whereupon the company introduced a
bill into parliament, which proposed to give to the
company powers to acquire and employ ships and ves-
sels to carry passengers, &c., to and from any part of
their undertaking, and to acquire coal and other mines,
and lands on which there was timber, and to provide
footways, &c., in connexion with the undertaking,
wherever approved of by the government of India. In
addition, it sought a general power for the enlargement
of the objects and the purposes of the company, and
proposed that the costs of the act should be paid by the

.company.

This bill was filed by a shareholder on behalf, &c.,
against the company and the directors, insisting that it
was ultra vires for the Defendants to employ steam-
boats, &c., and that it would be a misapplication of the
company to pay thereout the costs of the act of parlia-
ment, The bill prayed an injunction to restrain the De-
fendants from so using steam vessels, &c., and from
applying the funds of the company to that purpose.
It also asked a declaration that the powers sought
were not authorized by the second article of the deed
of settlement, and for an injunction to restrain the
Defendants applying the funds of the company in sup-
port of the application to parliament.

A wotion was now made for an injunction.

Mr. Southgate and Mr. Swanston for the Plaintiff.
) Sir



CASES IN CHANCERY. 13
Sir Hugh Cairns, Mr. Baggalley and Mr, Mac- 1866,

naghten for the Defendants, N~
Lyos
O
The following cases were cited :— Colman v. Eastern Tax Esseax

Counties Railway Company (a) ; Simpson v. Denison(b); Ranwwar
Attorney-General v. Great Northern Railway Com- Courarr.
pany(c); Lancaster §c. Railway Company v. North-

Western Railway(d); Great Western Railway Com-

pany v. Rushout (¢); Simpson v. The Westminster Palace

Hotel Company ( f).

The MasTER of _tlw Rolis. April,

This is a motion for an injunction to prevent the
Defendants from employing the funds of the company
in obtaining powers from parliament foreign to the
objects and purposes of the company as originally
established.

This is the principal object of the motion, but besides
this, the Plaintiff, on the same grounds, seeks to restrain
the company from employing steam-boats for the con-
veyance of goods and passengers beyond the limits of
the railway. The first object mentioned is the most
important, because, if the bill which the company is
now soliciting in parliament should pass into an act, it
will enable the company to perform all the acts at pre-
sent complained of, which the Plaintiff seeks to restrain,
and the injunction for the latter object, if granted, could
only operate for a few months.

The
(a) 10 Beav. 1. (d) 2 K.&J. 208
(b) 7 Railw. Cas. 403. (¢) 5 De G. & Sm. 290
(c) 1 Drew. & Sm. 154. (_/))BH.y'L.Cac.nz
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" The general principles of law which apply to this sab-
ject are well and unmistakeably laid down in the various
decisions, and which were cited and commented upon in

Tae Easrenx the argumient. ~ It is quite settled now, that a company

Benaar
Rannwar
Courany.

established for one purpose cannot, against the will of
any dissentient minority, however small, undertake a
business foreign to the objects of the original company.
That a railway company cannot become a steam-boat
company, cannot carry on a brewery or the like. Itis
also settled, that no portion of the funds subscribed for
the original purpose can be applied in procuring or in
endeavouring to procure the means of carrying on
another and different undertaking, such as soliciting a bill
in parliament to confer on them the powers necessary for
that purpose. This unquestionably cannot be disputed,
and indeed is not disputed by the Defendants, but they
rely on the special words of the act by which they were
constituted, and of the deed, the articles of which govern
the duties and functions of the company.

The question I have to determine resolves itself into

a question of construction of the words of the Act of
20 & 21 Vict. cap. clix., intituled “ An Act for incor-
porating the Eastern Bengal Railway, and for other
purposes,” passed in August, 1857, and also of the words
of a deed of settlement of the company, made on the
1st February, 1858, which has been executed by the
Plaintiff and the other shareholders of the company.
The former, viz. the statute, applies to the question as to
whether the present proceedings of the company in the
employment of steam-boats, exceed the limits of the
powers given to them by the act which incorporated the
company. The latter, viz. the deed of settlement, ap-
plies to the question whether the application to parlia-
ment for the bill they are now soliciting is beyond the
powers conferred upon the directors by the shareholders
‘ at
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at the time when they advanced their money.and became
members of the company.

15

1866.
o/
Lypn

The 5th section enacts that the shareholders of the Tar Essrean

company shall be united into one body corporate, by the
name of “ The Eastern Bengal Railway Company,” and
with power to purchase, &c. [see ante, page 10]. What
the company have done is as follows : —~They have con-
structed and opened the railway from Calcutta to
Kooshtee, a distance of about 100 miles, and they have
contracted .with the Indian government for an extension
of the railway from Kooashtee to Goalundo, which ap-~
parently is about half way from Kooshteeto Dacca; but
they seem.to have no. present purpose of extendmg the
railway from Goalundo to Dacca. Instead of doing
so, they have entered into arrangements and contracts
for conveying passengers from Kooshice to Dacea by
means of steam-boats, which either ferry across the
water, or occasionally, when the. waters are raised in the
rainy seasons, by traversing the.country, which is then
under water, by steam-boats not drawing much depth
of water and towing after them flat-bottomed boats con-
taining the goods and the passengers and luggage which
are required to be transported from Kooshtee to Dacca.
At least, from the evidence as far as I can judge, this
seems to be the nature and character of the employment
of the steam-boats used by the company. The evidence,
however, is not very distinct on the subject, and I think
it probable that, if this cause should come to a hearing,
more clear and distinct evidence might be produced, for
the purpose of accurately describing what it is they do,
and at what times of the year, it being I think evident,
that the same sort of water communication, or at all
events the same direction of water communication, is not
suited for all periods of the year; that, during the dry
season, the communication must be confined to the

rivers,

Bexoar
Ranwar
Coxrany.
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rivers, while, in the wet season, it may probably be that
a more direct route may be accomplished. But even as
described at present, I should feel very doubtful whether
this species of employment and use of steam-boats could
properly be brought within the words ¢ maintain, regu-
late, work and use the Eastern Bengal Railway, or any
extensions of and branches from the same, and any
works and conveniences connected therewith, including
all requisite ferries and connexion by means of floating
bridges or otherwise across rivers and waters and other
means of communication by water.” It certainly does
not come within the words * ferries and connexion by
means of floating bridges or otherwise across rivers and
waters,” and the words  other means of communica-
tion by water” must, I think, signify means,. ejusdem
generis, with ferries and floating bridges. Were it not
so, these words must include any species of water com-
munication, including sea-going vessels, which, even if
useful for some extension of the Eastern Bengal Rail-
way, were not, I think, within the scope and purpose

of this act.

This was contested by the counsel for the Defendants,
and as an illustration of the manner by which a railway
company might. legitimately embark in projects ap-
parently inconsistent with its means and objects, it was
suggested, that coals might be necessary for the purpose
of the railway, and that thereupon the company might
work a coal mine for that purpose, if, by so doing, it
could obtain coals cheaper than by the purchase of them,
and that by so doing, it would be fair and proper and
not really inconsistent with the objects of the company,
and that if it did work a colliery for this purpose, it
would be foolish to prevent the company from obtaining
a profit by the sale of such coals as were raised and not
required for the company.

' The
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The answer to this argument appears to me to depend  )ggg,
.upon the facts of each particular case. If, in truth, the ‘e~~~
real object of the colliery was to supply the railway I‘:"'
-with cheaper coals, it would be proper to allow the Tae Easreax

accidental additional profit of selling coals to others; I?:,'::,;';
but if the principal object of the colliery was to under- - Couranr.
.take the business of raising and selling coals, then it

-would be a perversion of the funds of the company,

and a scheme which ought not to be permitted, however

profitable it might appear to be. The prohibition or
permission to carry on this trade would depend on the
conclusions which the Court drew from the .evidence.

The same observations apply here; if the use of the

boat is really to assist the traffic on the existing rail-

way, it is lawful and proper; but if the object be to

-extend the traffic to places beyond the railway, which

the railway is never intended to reach, then it is illegal

.and beyond the powers of the company.

1 am also of opinion that the circumstances that the
railway companyis under the special control of the Indian
government, that its funds are held by the government,
its expenditure regulated by it, cannot aiter the construc-
-tion to be put on the words of the act, although this
.government control may afford an admirable reason

why the company should be invested with much larger
'powers than are entrusted to an ordinary English com-
. pany, who are unfettered by any such restriction.

If this had been an English company, and the matter
had depended on this first point, I think I should not
have hesitated in granting the injunction applied for,
-but two circumstances peculiar to this case induce me
not to adopt that course on the present occasion. In
the first place, it is the duty of the Court, in all these -
cases, to take into consideration -the. interests of the

VOL. XXXVI—I, c public,
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injurious, their only mode of resisting them, in my
opinion, is, by obtaining the sense of the shareholders
at public meetings of the company, duly convened for
that purpose, or by inducing parliament to come to the
conclusion that the' powers ought not to be conceded.

This being my view, it follows, from what I have
already stated, that it would not be proper for this
Court to interfere with the present proceedings of the
company ; but that this Court should wait till the hear-
ing of this cause, and see what, if any, additional powers
and authority parliament may have thought fit to confer
on this company. My decision therefore on this matter
is that of which I expressed the result before the vaca-
tion, viz. that the motion should be refused, but that the
costs of it should be costs in the cause.
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: 7, 30.
'ASTIE, the father, died in 1808, leaving a widow 4.,in India,on
- and a large family of children in reduced circum- :'i';i‘l’i't""';l?“'
stances. vested money
belonging to
In 1821, six of these children were living, namely, ::' 13:;‘;::;%
four sons, Robert, Jokn, James and Archibald, and two L“edic%‘:;ﬁ;:g‘
daughters, Anne and Margaret. Three of the sons, viz. to B, and he
recommended

Robert, John and James, were carrying on a considerable
business as coach makers at Calcutta, under the style
or firm of Stuart & Co., and they were occasionally
engaged in commercial speculations. Archibald Hastie
was carrying on business as a saddler in London, and
acting as agent to Stuart & Co., his brother’s firm at
Calcutta. The two sisters were residing with their
mother, and during this time were supported by the
united contributions of the four brothers. The money
obtained for the goods, which Archibald, in the course
of his trade, consigned to his brothers in Calcutta, and
which were taken or sold by them, was remitted to him
in England, in the shape of goods likely to realize the
most profitable return in the English market. Accord-
ingly it appeared from a series of letters of Jumes to
Archibald, written in June, July and October, 1822,

that

him, in consi-
deration of his
(A.)not charg-
ing commis-
sion, to settle
1,000 on each
of his two sis-
ters, which he

ested
:gggld be in-
vested in
spelter and
consigned to
him for sale.
B. acceded to
this, and A.
sold the spelter
and remitted
the proceeds
(nearl
4,000[) to B.
on account of
his sisters. B.
retained the
monez and
gave his pro-

missory notes

to his sisters for the amount. Held, that the 4,000/. belonged to the sisters, and that

the gift of it could not be recalled.

In 1841, sisters voluntarily surrendered to their brother his promissory notes for

money owing to them, but under such circumstances, that the transaction could not be
sustained if complained of in due time. One sister died in 1852 and the other in 1857,
and the brother died in 1860. In the following year, a bill was filed by the represen-
tative of the sisters to set aside the transaction. Held, that the Plaintiff wholly failed,
this being an attempt to rip up a transaction nineteen years old, when all the actors in
it were dead, and which trausaction they all understood at the time.
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that James had invested the moneys then due to Archi-
bald in the purchase of large quantities of indigo, which
he consigned to his brother, and which he anticipated,
from the rise in prices and the rate of exchange, would
realize a net profit of from 16,000l to 20,0001 to Archi-
bald. James said that he had done this on his own
responsibility, and that he had not, as he might have
done, charged any commission on the transaction ; but
that, in consideration of this profit to Archibald, and
the forbearance on his part, James hoped and requested
that Archibald, on his part, would settle 1,000L on each
of their two sisters, Anne and Margaret, and in that
case, in one of the letters written in April, 1823, James
suggested that the 2,000L should be invested in spelter -
and sent out to Stuart & Co. to be sold, and the produce
employed for the benefit of the two sisters. This was
accordingly done ; Archibald acceded to the suggestion,
invested the 2,000/, in spelter and consigned it to his
brother, under the style of Stuart & Co., by whom it
was sold at a considerable profit, and by this means
and the high rate of interest obtained in India, the
2,0001. were greatly augmented, and (after it had been
still further increased by a contribution of 260l by
the three brothers in Jndia) it amounted in the whole
to 4,001/ 6s. 5d. This sum was remitted by Stuart &
Co. to Archibald Hastie in the month of September,
1832, and duly received by him on account of his sisters.
This money was retained by Archibald Hastie, but he
gave a promissory note for 2,000L to each of the sisters,
to bear interest at 5. per cent. per annum, which he con-
tinued to pay regularly to them down to the time of the
transaction complained of. The promissory notes both
bore date the 18th February, 1833.

In July, 1834, Robert Hastie, one of the brothers,
died ; he made a will by which he left all the residue
of
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of his property equally between his three surviving
brothers and his two sisters, and he made the three
brothers his executors.

Six years aflerwards, in July, 1840, Jokn, another of
the brothers, died, and he made a similar disposition of
his property, dividing his estate between his two sur-
viving brothers and his two sisters.

The result of these testamentary dispositions was,
that the fortunes of the two sisters were greatly in-
creased, and that, instead of having only 2,000/ e-
piece, they had, on the death of Jokr, a fortune, inde-
pendently of the promissory notes, of from 9,000/ to
10,000 each.

Thereupon, in October,1841, Archibald Hastie applied
to each of his sisters to return to him the promissory
note of 2,000l This was accordingly done by each of
the sisters, by Margaret in a letter dated the 3rd No-
vember, 1841, and by Anne in a letter on the following
day. Archibald acknowledgéd the receipt of them in
a letter dated 7th November, 1841.

In 1850, Margaret married the Plaintif. Anne died
in 1852, the Plaintiff’s wife (Margaret) died in 1856,
and Archibald Hastie died in November, 1867.

This suit was instituted in 1861, and, in addition to
other things, it prayed a declaration that Archibald
Hastie fraudulently obtained from his sisters Anne and
Margaret (the wife of the Plaintiff) the sum of 4,000,
and it asked that this amount might be made good out
of his estate to the estate of each.

The answer set up to this was, first, that the trans-
' action
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action specially complained of was bond fide. Secondly,
that it was not, after the time which had elapsed, to be
now disturbed ; and, thirdly, that it was included in
and covered by settled amounts between the parties
concerned. '
