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tence that "was imposed in violation of 
law"). Next, the district court committed 
no procedural errors when applying the 
sentencing guidelines to determine Curry's 
sentence: It properly calculated the guide
lines range, treated the guidelines as dis
cretionary, considered the factors in 
§ 3553(a), selected a sentence based on 
appropriate facts, and adequately ex
plained the sentence it imposed. See Gall, 
552 U.S. at 51, 128 S.Ct. 586. Finally, 
Curry's within-guide line sentence is not 
substantively unreasonable. See United 
States v. Rivera, 463 F.3d 598, 602 (7th 
Cir.2006) ("A sentence, such as this, that 
falls within a properly calculated Guide
lines' range is entitled to a rebuttable pre
sumption of reasonableness . . . . [I]t will 
be a rare Guidelines sentence that is un
reasonable." (internal quotation marks and 
citations omitted)). We grant counsel's re
quest. 

III. Conclusion 

For the foregoing reasons, we AFFIRM 

the district court's judgment and GRANT 
Curry's counsel's request to withdraw and 
dismiss Curry's appeal. 
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Background: Artist brought action 
against city, alleging city's modification 

and reduction in size of artist's original 
wildflower garden located in city park vfo_ 
lated his moral rights under Visual Artists 
Rights Act (VARA) and constituted a 
breach of contract under Illinois law. Fol
lowing bench trial, the United States Dis
trict Court for the Northern District of 
Illinois, David H. Coar, J., 2008 WL 
4449886, determined garden was not sub
ject to protection under VARA and that 
city had breached contract with artist. Par
ties cross appealed. 

Holdings: The Court of Appeals, Sykes, 
Circuit Judge, held that: 

(1) as a matter of first impression, garden 
lacked the kind of authorship and sta
ble fixation normally required to sup
port copyright, and 

(2) park commissioner's off-hand comment 
did not create implied-in-fact contract. 

Affirmed in part, reversed in part, and 
remanded. 

1. Federal Courts e=>776, 850.1 

Court of Appeals reviews the district 
court's factual findings for clear error and 
its conclusions of law de novo. 

2. Federal Courts e=>755 

Questions of copyright eligibility are 
issues of law subject to independent re
view. 

3. Copyrights and Intellectual Property 
e=>12(1) 

Originality is the touchstone of copy
right protection; it is an implicit constitu
tional and explicit statutory requirement. 

4. Copyrights and Intellectual Property 
<P12(1) 

A work can be original, and thus enti
tled to copyright protection, even if it is 
not novel. 
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5_ Copyrights and Intellectual Property 
cg::::,10.4, 36 

Artist's wildflower garden lacked the 
kind of authorship and stable fixation nor
mally required to support copyright under 
Visual Artists Rights Act (VARA) and 
Copyright Clause; even though garden was 
designed and planted by artist, it owed 
rnost of its form and appearance to natural 
forces. U.S.C.A. Const. Art. 1, § 8, cl. 8; 
17 U.S.C.A. § 102(a)(5). 

6. Municipal Corporations ez:>249 
Under Illinois law, a city park com

missioner's casual remark in response to 
question regarding whether artist needed 
to renew permit for wildflower garden did 
not create an implied-in-fact contract re
quiring park district to give artist reason
able notice before reconfiguring wildflower 
garden; commissioner did not have author
ity to unilaterally bind park district to a 
contract. S.H.A. 70 ILCS 1205/4-6, 
1505/7.01. 

7. Federal Courts ez:>859 
Factual findings about the existence 

of a contract are reviewed for clear error. 

Alexander L. Karan, Micah E. Marcus 
(argued), Attorneys, Kirkland & Ellis 
LLP, Chicago, IL, for Plaintiff-Appellant. 

Annette M. McGarry (argued), Attorney, 
McGarry & McGarry, Jeanne G. Toft, At
torney, Chicago Park District Law Depart
ment, Chicago, IL, for Defendant-Appel
lee. 

Before MANION SYKES and 
TINDER, Circuit J~dges. ' 

SYKES, Circuit Judge. 

. Chapman Kelley is a nationally recog
nized artist known for his representational 
Paintings of landscapes and flowers- in 

particular, romantic floral and woodland 
interpretations set within ellipses. In 1984 
he received permission from the Chicago 
Park District to install an ambitious wild
flower display at the north end of Grant 
Park, a prominent public space in the 
heart of downtown Chicago. "Wildflower 
Works" was thereafter planted: two enor
mous elliptical flower beds, each nearly as 
big as a football field, featuring a variety 
of native wildflowers and edged with bor
ders of gravel and steel. 

Promoted as "living art," Wildflower 
Works received critical and popular ac
claim, and for a while Kelley and a group 
of volunteers tended the vast garden, 
pruning and replanting as needed. But by 
2004 Wildflower Works had deteriorated, 
and the City's goals for Grant Park had 
changed. So the Park District dramatical
ly modified the garden, substantially re
ducing its size, reconfiguring the oval flow
er beds into rectangles, and changing some 
of the planting material. 

Kelley sued the Park District for violat
ing his "right of integrity" under the Visu
al Artists Rights Act of 1990 ("VARA"), 17 
U.S.C. § 106A, and also for breach of con
tract. The contract claim is insubstantial; 
the main event here is the VARA claim, 
which is novel and tests the boundaries of 
copyright law. Congress enacted this stat
ute to comply with the nation's obligations 
under the Berne Convention for the Pro
tection of Literary and Artistic Works. 
VARA amended the Copyright Act, im
porting a limited version of the civil-law 
concept of the "moral rights of the artist" 
into our intellectual-property law. In 
brief, for certain types of visual art-paint
ings, drawings, prints, sculptures, and ex
hibition photographs-VARA confers upon 
the artist certain rights of attribution and 
integrity. The latter include the right of 
the artist to prevent, during his lifetime, 
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any distortion or modification of his work 
that would be "prejudicial to his . . . honor 
or reputation," and to recover for any such 
intentional distortion or modification un
dertaken without his consent. See 17 
U.S.C. § 106A(a)(3)(A). 

The district court held a bench trial and 
entered a split judgment. The court re
jected Kelley's moral-rights claim for two 
reasons. First, the judge held that al
though Wildflower Works could be classi
fied as both a painting and a sculpture and 
therefore a work of visual art under 
VARA, it lacked sufficient originality to be 
eligible for copyright, a foundational re
quirement in the statute. Second, following 
the First Circuit's decision in Phillips v. 
Pembroke Real Estate, Inc., 459 F.3d 128 
(1st Cir.2006), the court concluded that 
site-specific art like Wildflower Works is 
categorically excluded from protection un
der VARA. The court then held for Kel
ley on the contract claim, but found his 
evidence of damages uncertain and en
tered a nominal award of $1. Both sides 
appealed. 

We affirm in part and reverse in part. 
There is reason to doubt several of the 
district court's conclusions: that Wildflow
er Works is a painting or sculpture; that it 
flunks the test for originality; and that all 
site-specific art is excluded from VARA. 
But the court was right to reject this 
claim; for reasons relating to copyright's 
requirements of expressive authorship and 
fixation, a living garden like Wildflower 
Works is not copyrightable. The district 
court's treatment of the contract claim is 
another matter; the Park District is enti
tled to judgment on that claim as well. 

I. Background 

Kelley is a painter noted for his use of 
bold, elliptical outlines to surround scenes 
of landscapes and flowers. In the late-
1970s and 1980s, he moved from the can-

vas to the soil and created a series of large 
outdoor wildflower displays that resembled 
his paintings. He planted the first in 1976 
alongside a runway at the Dallas-Fort 
Worth International Airport and the sec
ond in 1982 outside the Dallas Museum of 
Natural History. The wildflower exhibit 
at the museum was temporary; the one at 
the airport just "gradually petered out." 

In 1983 Kelley accepted an invitation 
from Chicago-based oil executive John 
Swearingen and his wife, Bonnie-collec
tors of Kelley's paintings-to come to Chi
cago to explore the possibility of creating a 
large outdoor wildflower display in the 
area. He scouted sites by land and by air 
and eventually settled on Grant Park, the 
city's showcase public space running along 
Lake Michigan in the center of downtown 
Chicago. This location suited Kelley's ar
tistic, environmental, and educational mis
sion; it also provided the best opportunity 
to reach a large audience. Kelley met 
with the Park District superintendent to 
present his proposal, and on June 19, 1984, 
the Park District Board of Commissioners 
granted him a permit to install a "perma
nent Wild Flower Floral Display" on a 
grassy area on top of the underground 
Monroe Street parking garage in Daley 
Bicentennial Plaza in Grant Park. Under 
the terms of the permit, Kelley was to 
install and maintain the exhibit at his own 
expense. The Park District reserved the 
right to terminate the installation by giv
ing Kelley "a 90 day notice to remove the 
planting." 

Kelley named the project "Chicago 
Wildflower Works I." The Park District 
issued a press release announcing that "a 
new form of 'living' art" was coming to 
Grant Park-"giant ovals of multicolored 
wildflowers" created by Kelley, a painter 
and "pioneer in the use of natural materi
als" who "attracted national prominence 
for his efforts to incorporate the landscape 
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.. artistic creation.' The announcement 
111. 'Jaiued that "[o]nce the ovals mature, 
:p results will be two bl'eathtaking natu
r; canvase of Kelley-designed color pat-

terns." 
In the late summer of 1984, Kelley be

gan installing the two large-scale elliptical 
flower beds at the Grant Park ite; they 
panned 1.5 acres of parkland and were set 

within gravel and steel bottlers. A gravel 
,,aJkwaY bi e~ted one of the ovals, and 
~ach flowel· bed also accommodated sever
al large, preexisting air vents that were 
flush with the planting surface, providing 
ventilation to the parking garage below. 
For planting material Kelley selected be
tween 48 and 60 species of self-sustaining 
wildflowers native to the region. The spe
cies were selected for various aesthetic, 
environmental, and cultural reasons, but 
also to increase the likelihood that the 
garden could withstand Chicago's harsh 
winters and survive with minimal mainte-

nance. Kelley designed the initial place
ment of the wildflowers so they would 
blossom sequentially, changing colors 
throughout the growing season and in
creasing in brightness towards the center 
of each ellipse. He purchased the initial 
planting material-between 200,000 and 
300,000 wildflower plugs-at a cost of be
tween $80,000 and $152,000. In Septem
ber of 1984, a battery of volunteers planted 
the seedlings under Kelley's direction. 

When the wildflowers bloomed the fol
lowing year, Wildflower Works was gTeet
ed with widespread acclaim. Chicago's 
mayor, the Illinois Senate, and the Illinois 
Chapter of the American Society of Land
scape Artists issued commendations. 
People flocked to see the lovely display
marketed by the Park District as "living 
landscape art"-and admiring articles ap
peared in national newspapers. Wildflow
er Works was a hit. Here's a picture: 
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For the next several years, Kelley's per
mit was renewed and he and his volunteers 
tended the impressive garden. They 
pruned and weeded and regularly planted 
new seeds, both to experiment with the 
garden's composition and to fill in where 
initial specimen had not flourished. Of 
course, the forces of nature-the varying 
bloom periods of the plants; their spread 
habits, compatibility, and life cycles; and 
the weather-produced constant change. 
Some wildflowers naturally did better than 
others. Some spread aggressively and en
croached on neighboring plants. Some 
withered and died. Unwanted plants 
sprung up from seeds brought in by birds 
and the wind. Insects, rabbits, and weeds 
settled in, eventually taking a toll. Four 
years after Wildflower Works was planted, 
the Park District decided to discontinue 
the exhibit. On June 3, 1988, the District 
gave Kelley a 90-day notice of termination. 

Kelley responded by suing the Park Dis
trict in federal court, claiming the termi
nation of his permit violated the First 
Amendment. The parties quickly settled; 
in exchange for dismissal of the suit, the 
Park District agreed to extend Kelley's 
permit for another year. On September 
14, 1988, the Park District issued a "Tem
porary Permit" to Kelley and Chicago 
Wildflower Works, Inc., a nonprofit organ
ization formed by his volunteers. This 
permit authorized them "to operate and 
maintain a two ellipse Wildflowers Garden 
Display . . . at Daley Bicentennial Plaza in 
Grant Park" until September 1, 1989. The 
permit stipulated that Kelley ''will have 
responsibility and control over matters re
lating to the aesthetic design and content 
of Wildflower Works I," and Wildflower 
Works, Inc. "shall maintain the Wildflower 
Works I at no cost to the Chicago Park 
District including, without limitation, 
weeding and application of fertilizer." Al
though it did not contain a notice-of-termi
nation provision, the permit did state that 

"[t]he planting material is the property of 
Mr. Chapman Kelley" and that Kelley 
"may remove the planting material" if the 
permit was not extended. Finally, the 
permit provided that "[t]his agreement 
does not create any proprietary interest 
for Chicago Wildflower Works, Inc., or 
Mr. Chapman Kelley in continuing to oper. 
ate and maintain the Wildflower Garden 
Display after September 1, 1989." 

The Park District formally extended this 
permit each succeeding year through 1994. 
After that point Kelley and his volunteers 
continued to cultivate Wildflower Works 
without a permit, and the Park District 
took no action, adverse or otherwise, re
garding the garden's future. In March 
2004 Kelley and Jonathan Dedmon, presi
dent of Wildflower Works, Inc., attended a 
luncheon to discuss the 20th anniversary of 
Wildflower Works. At the luncheon Ded
mon asked Park District Commissioner 
Margaret Burroughs if Wildflower Works 
needed a new permit. Commissioner Bur
roughs responded, "You're still there, 
aren't you? That's all you need to do." 

Three months later, on June 10, 2004, 
Park District officials met with Kelley and 
Dedmon to discuss problems relating to 
inadequate maintenance of the garden and 
forthcoming changes to Grant Park neces
sitated by the construction of the adjacent 
Millennium Park. The officials proposed 
reconfiguring Wildflower Works-decreas
ing its size from approximately 66,000 
square feet to just under 30,000 square 
feet and remaking its elliptical flower beds 
into rectangles. The District's director of 
development invited Kelley's views on this 
proposal but made it clear that the District 
planned to go forward with the reconfigu
ration with or without Kelley's approval. 
Kelley objected to the proposed changes, 
but did not request an opportunity to re
move his planting material before the re
configuration took place. A week later the 
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pai:k Distri~t proceeded with -its plan and 
. auced Wildflower Works to les than ::ir its original size. The elliptical bor
ders became r ectilinear weeds were re
moved surviving wilclf1owers were replant
ed in U1e smaJler-scale garden, and some 
new planting material was added. Ded
mon ent a letter of prate. t to the Park 

District. 
Kelley then sued the Park District for 

violating his moral rights under VARA. 
He claimed that Wildflower Works was 
both a painting and a sculpture and there
fore a "work of visual art" under VARA, 
and that the Park District's reconfigura
tion of it was an intentional "distortion, 
mutilation, or other modification" of his 
work and was "prejudicial to his . . . honor 
or reputation." See 17 U.S.C. 
§ 106A(a)(3)(A). He also alleged breach 
of contract; he claimed that Commissioner 
Burroughs's remark created an implied 
contract that the Park District had breach
ed when it altered Wildflower Works with
out providing reasonable notice.1 On the 
VARA claim Kelley sought compensation 
for the moral-rights violation, statutory 
damages, and attorney's fees; on the con
tract claim he sought the fair-market value 
of the planting material removed in the 
reconfiguration. He later quantified his 
damages, estimating the value of the 
plants at $1.5 million and requesting a 
staggering $25 million for the VARA viola
tion. 

The case proceeded to a bench trial, and 
the district court entered judgment for the 
Park District on the VARA claim and for 
Kelley on the contract claim. See Kelley v. 
Chi. Park Dist., No. 04 C 07715, 2008 WL 
~9886 (N.D.Ill. Sept. 29, 200 ). The 
Judge first concluded that Wildflower 
Works could be classified as both a paint-

1. !he complaint also al leged that the Park 
?1s!.rict's actions constitu ted an unlawful tak
ing, but the district court dismissed this count 

ing and a sculpture and therefore qualified 
as a work of visual art under VARA. Id. at 
*4-5. But he also held that Wildflower 
Works was insufficiently original for copy
right, a prerequisite to moral-rights pro
tection under VARA. Id. at *6. Alterna
tively, the judge concluded that Wildflower 
Works was site-specific art, and following 
the First Circuit's decision in Phillips, 
held that VARA did not apply to this 
category of art. Id. at *6-7. On the 
contract claim the court construed the Chi
cago Park District Act, 70 ILL. COMP. STAT. 
1505/7.01, to permit individual commission
ers to enter into binding contracts on the 
Park District's behalf. Id. at *7:-8, The 
judge found that Commissioner Bur
roughs's statement-"You're still there, 
aren't you? That's all you need to do."
created an implied contract that the Park 
District had breached by failing to give 
Kelley reasonable notice before altering 
Wildflower Works. Id. But the judge also 
concluded that Kelley had failed to prove 
damages to a reasonable certainty and 
awarded $1 in nominal damages. Id. at 
*9. 

Kelley appealed, challenging the adverse 
judgment on the VARA claim and the 
district court's treatment of the damages 
issue on the contract claim. The Park 
District cross-appealed from the judgment 
on the contract claim. 

II. Discussion 

[1, 2] This case comes to us from a 
judgment entered after a bench trial; we 
review the district court's factual findings 
for clear error and its conclusions of law 
de novo. Spurgin-Dienst v. United 
States, 359 F.3d 451, 453 (7th Cir.2004). 
In this circuit, questions of copyright eligi-

prior to trial. The takings claim is not at 
issue on appeal. 
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bility are issues of law subject to indepen
dent review. Schrock v. Learning Curve 
lnt'l, Inc., 586 F.3d 513,517 (7th Cir.2009). 

A. Kelley's Moral-Rights Claim Under 
the Visual Artists Rights Act of 
1990 

1. A brief history of moral rights 

That artists have certain "moral rights" 
in their work is a doctrine long recognized 
in civil-law countries but only recently im
ported into the United States. Moral 
rights are generally grouped into two cate
gories: rights of attribution and rights of 
integrity. "Rights of attribution" general
ly include the artist's right to be recog
nized as the author of his work, to publish 
anonymously and pseudonymously, to pre
vent attribution of his name to works he 
did not create, and to prevent his work 
from being attributed to other artists. 
Carter v. Helmsley-Spear, Inc., 71 F.3d 
77, 81 (2d Cir.1995) (citing RALPH E. LER
NER & JUDITH BRESLER, ART LAW 419-20 
(1989)). "Rights of integrity" include the 
artist's right to prevent the modification, 
mutilation, or distortion of his work, and in 
some cases (if the work is of recognized 
stature), to prevent its destruction. Id. at 
81-82 (citing ART LAW at 420-21). 

Originating in nineteenth-century 
France, moral rights-le droit moml2

-

are understood as rights inhering in the 
artist's personality, transcending property 

2. The use of the French singular "connotes an 
indivisible package of rights, as distinguished 
from the plural 'moral rights,' reflective of the 
current American concept of divisibility." 3 
MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON 
COPYRIGHT§ 8D.01 [A] n. 4 (2010). 

3. For different views on the theoretical foun
dations of moral-rights doctrine, see Charles 
Cronin, Dead on the Vine: Living and Concep
tual Art and VARA, 12 VAND. J. ENT. & TECH, L. 
209, 215-18 (2010); Amy M. Adler, Against 
Moral Rights, 97 CALIF. L.REv. 263, 266-71 
(2009); Roberta Rosenth al Kwall, Inspiration 

and contract rights and existing indepen. 
dently of the artist's economic interest in 
his work. See 3 MELVILLE B. NIMMER & 

DAVID NIMMER, NIMMER ON COPYRIGif'l' 
§ 8D.0l[AJ (2010); 5 WILLIAM F. PATRY 
PATRY ON COPYRIGHT §§ 16:1, 16:3 (2010); 
John Henry Merryman, The Refrigerator 
of Bernard Buffet, 27 HASTINGS L.J. 1023 
1023-28 (1976). American copyright law' 
on the other hand, protects the economi~ 
interests of artists; Article I of the Consti
tution authorizes Congress "To Promote 
the Progress of Science and useful Arts, 
by securing for limited Times to Authors 
and Inventors the exclusive Right to their 
respective Writings and Discoveries." 
U.S. CoNST. art. 1, § 8, cl. 8. Unlike other 
intellectual-property rights, moral rights 
are unrelated to the artist's pecuniary in
terests and are grounded in philosophical 
ideas about the intrinsic nature and cultur
al value of art rather than natural-proper
ty or utility justifications.3 See Carter, 71 
F.3d at 81 (describing moral rights as 
"rights of a spiritual, non-economic and 
personal nature [that] ... spring from a 
belief that an artist in the process of cre
ation injects his spirit into the work and 
that the artist's personality, as well as the 
integrity of the work, should therefore be 
protected and preserved"). VARA intro
duced a limited version of this European 
doctrine into American law, but it is not an 
easy fit. 4 

and Innovation: The Intrinsic Dimension of 
the Artistic Soul, 81 NOTRE DAME L.REv. 1945, 
1976-83 (2006); Burton Ong, Why Moral 
Rights Matter: Recognizing the Intrinsic Value 
of Integrity Rights, 26 CoLUM. J .L. & ARTS 297, 
299-301 (2003); and J.H . Merryman, The 
Public Interest in Cultural Property, 77 CALIF
L.REv. 339 (1989). 

4. For economic and pragmatic analysis of 
moral-rights doctrine, see William M. Landes 
& Richar d A. Posner. The Economic S/ructttre 
of Intellectual Property Law, Ch. IO, " Mor~! 
Rights and the Visual Artists Rights Act, 
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nterest in Cultural Property, 77 CALIF-
39 (1989). 
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VARA was enacted as a consequence of 
the United States' acces ion to the Berne 
Convention for the Protection of Literary 
nd Artistic Works. After. many years of 

:.esistance, the enate ratified the treaty in 

19 bringing the United States into the 
Berne Union effective the following -year. 
See 4 N1MMER § 17.0l[C][2] (2010); 5 PA

TRY §§ 16:1, 16:3. The Berne Convention 
dates to 1886, when seven European na
tions (plus Haiti and Tunisia) joined to
gether to extend copyright protection 
acros their borders. See 4 NIMMER 
§ 17.0l[B][l] nn. 10 & 17 (2002). During 
the course of the next century, many other 
nations joined, and the treaty underwent 
periodic revisions, most notably for our 
purposes in 1928 when Article 6bis was 
added, incorporating the concept of moral 
rights. See 3 id. § 8D.Ol[B] (2004); 5 
PATRY§§ 16:1, 16:3. Article 6bis provides: 

(1) Independently of the author's eco
nomic rights, and even after the transfer 
of the said rights, the author shall have 
the right to claim authorship of the work 
and to object to any distortion, mutila
tion or other modification of, or other 
derogatory action in relation to, the said 
work, which would be prejudicial to his 
honor or reputation. 

(3) The means of redress for safeguard
ing the rights granted by this Article 
shall be governed by the legislation of 
the country where protection is claimed. 

Berne Convention for the Protection of 
Literary and Artistic Works, art. 6bis, 
Sept. 9, 1886, as revised at Paris on July 
24, 1971, S. TREATY Doc. No. 99-27 (1986). 

When the United States joined the 
~erne Union in 1989, the concept of moral 
i,gb~ \-\ a largely unknown in American 
law. See Lee v. A.RT. Co., 25 F .3d 5 0, 

!70"-93 (2003); Henry Hans11Jaon & Marina 
anum, Amhor$' llnd Artists· Moral Rights: A 

Comparative legal and Economic Analysi , 26 

582 (7th Cir.1997) ("[I]t was accepted wis
dom [before VARA] that the United States 
did not enforce any claim of moral 
rights."); see also Weinstein v. Univ. of 
Ill., 811 F.2d 1091, 1095 n. 3 (7th Cir.1987) 
(The Continental principle of le droit mor
al is a doctrine that "no American jurisdic
tion follows as a general matter."); Merry
man, The Refrigerator of Bernard Buffet, 
27 HASTINGS L.J. at 1035-36 ("The moral 
right of the artist, and in particular that 
component called the right of integrity of 
the work of art, simply does not exist in 
our law."). Article 6bis was a major obsta
cle to Berne ratification. See Martin v. 
City of Indianapolis, 192 F.3d 608, 611 
(7th Cir.1999) (The treaty's moral-rights 
concept "was controversial in this country" 
and was embraced post-Berne only "in a 
very limited way."); Carter, 71 F.3d at 82-
83 ("The issue of federal protection of mor
al rights was a prominent hurdle in the 
debate over whether the United States 
should join the Berne Convention .... "); 
see also 3 NIMMER § 8D.02[A]-[D] (2004); 
5 PATRY §§ 16:1, 16:3; Roberta Rosenthal 
Kwall, How Fine Art Fares Post VARA, 1 
MARQ. INTELL. PROP. L.REV. 1, 1--4 (1997). 

American unease with European moral
rights doctrine-more particularly, the 
obligations imposed by Article 6bis-per
sisted beyond Berne ratification. Indeed, 
Congress initially took the position that 
domestic law already captured the con
cept in existing copyright and common
law doctrines and in the statutory law of 
some states. See Berne Convention Im
plementation Act of 1988, Pub.L. No. 
100-568, §§ 2(2), (3), 102 Stat. 2853; 3 
NIMMER § 8D.02[D][l] (2009); 5 PATRY 
§ 16:3. This was seen as an implausible 
claim; See 3 NIMMER § 8D.02[D][l] 
("Th[e] Congressional finding flies in the 

J . LEGAL STUD_ 95 (1997); and Thomas F. 
Cotter, Pragmatism, Economics, and the Droit 
Moral, 76 N.C. L.REv. 1 (1997). 



298 635 FEDERAL REPORTER, 3d SERIES 

face of numerous judicial and scholarly 
pronouncements . .. . "); 5 PATRY § 16:3 
(The American position that existing fed
eral and state laws satisfied minimum 
Berne obligations created "a web of fic
tional compliance."). "[A] question of in
ternational credibility existed," and "some 
Berne co-Unionists ... expressed doubts 
regarding the accuracy or sincerity of the 
U.S. declaration that its law already af
forded a degree of moral rights protec
tion equivalent to Berne standards." 
Jane C. Ginsburg, Copyright in the 101st 
Congress: Commentary on the Visual 
Artists Rights Act and the Architectural 
Works Copyright Protection Act of 1990, 
14 COLUM.-VLA J.L. & ARTS 477, 478-79 
(1990). VARA was enacted to fill this 
perceived gap, but its moral-rights pro
tection is quite a bit narrower than its 
European counterpart. 

2. VARA 's scope 

VARA amended the Copyright Act and 
provides a measure of protection for a 
limited set of moral rights falling under 
the rubric of "rights of attribution" and 
"rights of integrity"-but only for artists 
who create specific types of visual art. 17 
U.S.C. § 106A(a). The statutory coverage 
is limited to paintings, drawings, prints, 
sculptures, and photographs created for 
exhibition existing in a single copy or a 
limited edition of 200 or less. See id. 
§ 101 (defining "work of visual art"). The 
rights conferred by the statute exist inde
pendently of property rights; the artist 
retains them even after he no longer holds 
title to his work. Id. § 106A(a). 

More specifically, VARA's attribution 
and integrity rights are as follows: 

(a) Rights of attribution and integ
rity. Subject to section 107 and inde
pendent of the exclusive rights provided 
in section 106, the author of a work of 
visual art-

(1) shall have the right-

(A) to claim authorship of that 
work, and 

(B) to prevent the use of his or her 
name as the author of any work of 
visual art which he or she did not 
create; 

(2) shall have the right to prevent the 
use of his or her name as the author of 
the work of visual art in the event of 
distortion, mutilation, or other modifica
tion of the work which would be prejudi
cial to his or her honor or reputation· 

' and 

(3) subject to the limitations set forth 
in section 113(d), shall have the right-

(A) to prevent any intentional dis
tortion, mutilation, or other modifi
cation of that work which would be 
prejudicial to his or her honor or rep
utation, and any intentional distor
tion, mutilation, or modification of 
that work is a violation of that righ~ 
and 

(B) to prevent any destruction of a 
work of recognized stature, and any 
intentional or grossly negligent de
struction of that work is a violation of 
that right. 

17 U.S.C. § 106A(a) (emphasis added). At 
issue here is the right of integrity con
ferred by subsection (a)(3)(A), which pre
cludes any intentional modification or dis
tortion of a work of visual art that "would 
be prejudicial to [the artist's] honor or 
reputation." 

A qualifying "work of visual art" is de
fined as: 

(1) a painting, drawing, print, or 
sculpture, existing in a single copy, in a 
limited edition of 200 or fewer that are 
signed and consecutively numbered by 
the author, or, in the case of a culptul'e. 
in multiple cast, carved, or fabricated 
sculptures of 200 or fewer that are con-
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ecutively numbered by the author and 
bear the signature or other identifying 
mark of the author; or 

(2) a still photographic image pro
duced for exhibition purposes only, ex
isting in a single copy that is signed by 
the author, or in a limited edition of 200 
copies or fewer that are signed and con
secutively number by the author. 

Id. § 101 (emphasis added). This defini
tion also contains a number of specific 
exclusions: e.g., posters, maps, and globes; 
books, newspapers, magazines, and other 
periodicals; "motion picture[s] or other au
diovisual work[s) '; merchandising and 
promotional materials; "any work made 
for hire"· and "any work not subject to 
copyright protection under this title." Id. 

This last exclusion simply reinforces the 
point that VARA supplements general 
copyright protection; to qualify for moral 
rights under VARA, a work must first 
satisfy basic copyright standards. Under 
the Copyright Act of 1976, copyright sub
sists in "original vyorks of authorship fixed 
in any tangible medium of expression, now 
known or later developed, from which they 
can be perceived, reproduced, or otherwis~ 
communicated." Id. § 102(a). "Works of 
authorship" include "pictorial, graphic, and 
sculptural works." Id. § 102(a)(5). 
VARA's definition of "work of visual art" is 
limited to a narrow subset of this broader 
universe of "pictorial, graphic, and sculp
tural works" that are otherwise eligible for 
copyright; only a select few categories of 
art get the extra protection provided by 
the moral-rights concept. 5 PATRY § 16:7 
(2010) ("Protected 'works of visual art' is a 
narrower subcategory of 'pictorial, graphic, 
and sculptural works,' protected in section 
102(a)(5). '). 

. Several exceptions limit the scope of the 
nghts gi:anted under the statute: 

(c) Exceptions. (1) The modification 
of a Work of visual art which is a result 

of the passage of time or the inherent 
nature of the materials is not a distor
tion, mutilation, or other modification 
described in subsection (a)(3)(A). 

(2) The modification of a work of vi
sual art which is the result of conserva
tion, or of the public presentation, in
cluding lighting and placement, of the 
work is not a destruction, distortion, 
mutilation, or other modification de
scribed in subsection (a)(3) unless the 
modification is caused by gross negli
gence. 

17 U.S.C. § 106A(c) (emphasis added). 
The second of these-the "public presenta
tion" exception-is at issue here. Another 
exception invoked by the Park District is 
found in a different section of the Copy
right Act that defines the scope of a copy
right owner's rights: 

(d)(l) In a case in which-

(A) a work of visual art has been 
incorporated in or made part of a 
building in such a way that removing 
the work from the building will cause 
the destruction, distortion, mutilation, 
or other modification of the work as 
described in section 106A(a)(3), and 

(B) the author consented to the in
stallation of the work in the building 
either before the effective date set 
forth in section 610(a) of the Visual 
Artists Rights Act of 1990, or in a 
written instrument executed on or af
ter such effective date that is signed 
by the owner of the building and the 
author and that specifies that installa
tion of the work may subject the work 
to destruction, distortion, mutilation, 
or other modification, by reason of its 
removal, 

then the rights conferred by paragraphs 
(2) and (3) of section 106A(a) shall not 
apply. 
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Id. § 113 (emphasis added). This is 
known as the "building exception." 

VARA rights cannot be transferred or 
assigned, but they can be waived in a 
writing signed by the artist and "specifical
ly identify[ing] the work, and uses of that 
work, to which the waiver applies." Id. 
§ 106A(e)(l). Absent a written waiver, 
the artist retains VARA rights during his 
lifetime even if he transfers ownership of 
the work or assigns his copyright.5 Id. 
§ 106A(d)(l), (e)(2). 

3. Is Wildflower Works a painting or 
sculpture? 

The district court held that Wildflower 
Works was both a painting and a sculpture 
but was insufficiently original to qualify for 
copyright. Alternatively, the court con
cluded that it was site-specific art and held 
that all site-specific art is implicitly exclud
ed from VARA. Other arguments-in 
particular, whether Wildflower Works sat
isfies additional threshold requirements 
for copyright and whether VARA's public
presentation or building. exceptions ap
plied-were not reached. 

On appeal Kelley contests the district 
court's conclusions regarding originality 
and site-specific art. The Park District 
defends these holdings and also reiterates 
the other arguments it made in the district 
court, except one: The Park District has 
not challenged the district court's conclu
sion that Wildflower Works is a painting 
and a sculpture. 

This 1s an astonishing omission. 
V ARA's definition of "work of visual art" 
operates to narrow and focus the statute's 

5. VARA applies to works created after its ef
fective date (June 1, 1991, six months after its 
December I, 1990 date of enactment) and 
works created before its effective date "but 
title to which has not, as of such effective 
date, been transferred from the author." Vi
sual Artists Rights Act of 1990, Pub .L. No. 

coverage; only a "painting, drawing, print 
or sculpture," or an exhibition photograph 
will qualify. These terms are not further 
defined, but the overall structure of the 
statutory scheme clearly illuminates the 
limiting effect of this definition. Copy_ 
right's broad general coverage extends to 
"original works of authorship," and this 
includes "pictorial, graphic, and sculptural 
works." 17 U.S.C. § 102(a)(5). The use of 
the adjectives "pictorial" and "sculptural" 
suggests flexibility and breadth in applica
tion. In contrast VARA uses the specific 
nouns "painting" and "sculpture." To 
qualify for moral-rights protection under 
VARA, Wildflower Works cannot just be 
"pictorial" or "sculptural" in some aspect 
or effect, it must actually be a "painting" 
or a "sculpture." Not metaphorically or 
by analogy, but really. 

That Kelley considered the garden to be 
both a painting and a sculpture-only ren
dered in living material-is not dispositive. 
He also characterized it as an experiment 
in environmental theory, telling a reporter 
he was trying to "figure out the economic 
and ecological impact of introducing wild
flowers into cities." In promoting Wild
flower Works, Kelley variously described 
the project as a "living wildflower paint
ing," a "study on wildflower landscape and 
management," and "a new vegetative man
agement system that beautifies [the] land
scape economically with low-maintenance 
wildflowers." 

Kelley's expert, a professor of art histo
ry, reinforced his view that Wildflower 
Works was both a painting and a sculp
ture, but the district court largely disre
garded her testimony as unhelpful.6 Kel-

101-650, § 610, 104 Stat. 5132. Wildflower 
Works was created before VARA's effective 
date, but the parties stipulated that Kelley 
owns the planting material. Kelley has not 
executed a written waiver of VARA rights. 

6. Among other things, the expert testified that 
Wildflower Works was both a painting and a 
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the broader categories of ' pictorial" and 
"sculptural" works that are generally eligi
ble for copyright under § 102(a)(5). If a 
living garden like Wildflower Works really 
counts as both a painting and a sculpture, 
then these terms do no limiting work at 

all. 

sculpture because "three dimensional objects 
become two dimensional paintings when 
viewed from airplanes," an assertion the dis
trict court characterized as "strange." Kelley 
v. Chi. Park Dist., No. 04 C 07715, 2008 WL 
4449886, at *5 (N.D.IIL Sept. 29, 2008). 

7. The district court basically concluded that 
the term "sculpture" included any three-di
mensional art form-that is, any "non-two 
dimensional" work that can be called "art." 
Kelley, 2008 WL 4449886, at *5. As we have 
noted, this expansive approach fails to distin
guish between "sculptural works," included 
in the broad subject matter of copyright, and 
VARA's use of the more limited term "sculp
ture." As for "painting," the judge consulted 
this verb definition for "paint": "'[1] to apply 
color, pigment, or paint to .. . [2] to produce 
in lines and colors on a surface by applying 
pigments, [3] to depict by such lines and 
colors, [ 4] to decorate, adorn, or variegate by 
applying lines and colors.' " Id. (quoting Mer
riam-Webster's Online Dictionary, http:// 
www.m-\ .com/dictionary/paint[l] (last visited 
S~_ptember 25, 2008)). The judge then char
Mterized Wildflower Works as "[a]n exhibit 
~al corrals the variegation of wildflowers 
,imo pieasing oval swatches" and concluded 
E:otn this lhat th garden "could ce1-i.ainJy fit 
-With i)l ·onie of the[ e] . . . definitions of a 
Painting." Jd. 

d ~s. we have explained, however, VARA's 
efin1tion of a "work of visual art" uses 

nouns, not verbs. The noun "painting" is 

The district judge worried about taking 
"too literalist an approach to determining 
whether a given object qualifies as a sculp
ture or painting." Kelley, 2008 WL 
4449886, at *4. His concern was the "ten
sion between the law and the evolution of 
ideas in modern or avant garden art; the 
former requires legislatures to taxonomize 
artistic creations, whereas the latter is oc
cupied with expanding the definition of 
what we accept to be art." Id. We agree 
with this important insight. But there's a 
big difference between avoiding a literalis
tic approach and embracing one that is 
infinitely malleable. The judge appears to 
have come down too close to the latter 
extreme.7 

more precise than the verb "paint.'' A 
"painting" is: 

1.a. Painted matter; that which is paint
ed; . . . a representation on a surface 
executed in paint or colours; a painted 
picture or likeness. b. The representing of 
a subject on a surface by the application 
of paint or colours; the art of making 
such representations; ... the practice of 
applying paint to a canvas, etc., for any 
artistic purpose. 

Painting Definition, OXFORD ENGLISH D1cTro
NARY. http://www. oed. com/viewdiction 
aryentry/Entry/136092 (last visited Feb. 10, 
2011). The noun "sculpture" means: 

1.a .... the process or art of carving or 
engraving a hard material so as to pro
duce designs or figures in relief, in intag
lio, or in the round. In modern use, that 
branch of fine art which is concerned 
with the production of figures in the 
round or in relief, either by carving, by 
fashioning some plastic substance, or by 
making a mould for casting in metal; the 
practice of this art . . . . 2. caner. a. The 
product of the sculptor's art; that which 
is sculptured (or engraved); sculptured 
figures in general. b. In particularized 
sense: A work of sculpture; a sculptured 
(or engraved) figure or design. 

Sculpture Definition, id., http://www.oed.com/ 
viewdictionaryentry/Entry/173877 (last visited 
Feb. 10, 2011 ). A living garden might be said 
to have "painterly" or "sculptural" attributes, 
but it's hard to classify a garden as a "paint-
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In short, this case raises serious ques
tions about the meaning and application of 
V ARA's definition of qualifying works of 
visual art-questions with potentially deci
sive consequences for this and other mor
al-rights claims. But the Park District has 
not challenged this aspect of the district 
court's decision, so we move directly to the 
question of copyrightability, which is actu
ally where the analysis should start in the 
first place. 

4. ls Wildflower Works copyrighta
ble? 

To merit copyright protection, Wildflow
er Works must be an "original work[ ] of 
authorship fixed in a[ ] tangible medium of 
expression ... from which [it] can be per
ceived, reproduced, or otherwise communi
cated." 17 U.S.C. § 102(a). The district 
court held that although Wildflower 
Works was both a painting and a sculp
ture, it was ineligible for copyright be
cause it lacked originality. There is a 
contradiction here. As we have explained, 
VARA supplements general copyright pro
tection and applies only to artists who 
create the specific subcategories of art 
enumerated in the statute. VARA-eligible 
paintings and sculptures comprise a dis
crete subset of otherwise copyrightable 
pictorial and sculptural works; the statute 
designates these works of fine art as wor
thy of special protection. If a work is so 
lacking in originality that it cannot satisfy 
the basic requirements for copyright, then 
it can hardly qualify as a painting or 
sculpture eligible for extra protection un
der VARA. See Cronin, Dead on the Vine, 
12 V AND. J. ENT. & TECH. L. at 239 ("[I]f a 
work does not evince sufficient original 
expression to be copyrightable, the work 
should belong in a category other than 
'visual art' as this term is contemplated 
under VARA."). 

ing" or "sculpture" as these terms are com-

[3] That point aside, the district court's 
conclusion misunderstands the originality 
requirement. Originality is "the touch
stone of copyright protection today," an 
implicit constitutional and explicit statut0_ 

ry requirement. Feist Publ'ns, Inc. v. Ru
ral Tel. Serv. Co., 499 U.S. 340, 347, 346 
111 S.Ct. 1282, 113 L.Ed.2d 358 (1991) 
("Originality is a constitutional require
ment."); id. at 355 (The Copyright Act of 
1976 made the originality requirement ex
plicit.); see also Schrock, 586 F.3d at 518--
19 ("As a constitutional and statutory mat
ter, '[t]he sine qua non of copyright is 
originality.'" (quoting Feist, 499 U.S. at 
345, 111 S.Ct. 1282)). Despite its centrali
ty in our copyright regime, the threshold 
for originality is minimal. See Feist 499 
U.S. at 345, 111 S.Ct. 1282; Am. Dental 
Ass'n v. Delta Dental Plans Ass'n, 126 
F.3d 977, 979 (7th Cir.1997) ("The neces
sary degree of 'originality' is low .... "). 
The standard requires "only that the work 
was independently created by the author 
(as opposed to copied from other works), 
and that it possesses at least some minimal 
degree of creativity." Feist, 499 U.S. at 
345, 111 S.Ct. 1282 (citation omitted). The 
"requisite level of creativity is extremely 
low; even a slight amount will suffice. 
The vast majority of works make the 
grade quite easily, as they possess some 
creative spark." Id. (citation omitted). 

[ 4] The district court took the position 
that Wildflower Works was not original 
because Kelley was not "the first person to 
ever conceive of and express an arrange
ment of growing wildflowers in ellipse
shaped enclosed area[s]." Kelley, 2008 
WL 4449886, at *6. This mistakenly 
equates originality with novelty; the law is 
clear that a work can be original even if it 
is not novel. Feist, 499 U.S. at 345, 111 
S.Ct. 1282 ("Originality does not signifY 

monly understood. 
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! district court took the position 
lower Works was not original 
!lley was not "the first person to 
dve of and express an arrange-
7owing wildflowers in ellipse-
1closed area[s]." Kelley, 2008 
S86, at *6. This mistakenly 
iginality with novelty; the law is 
a work can be original even if it 
el. Feist, 499 U.S. at 345, 111 

("Originality does not signify 

:lerstood. 
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nov v.1, bl ugh it elo ely ·esem es other works so 
th0 as the jmilarity is fortuitous, not the 
Jong • ') N th t . s0lt. of copying. . o one argues a 
;udflo,~1ei.· Works was copied· it plainly 
p.os esse more than a little creative spark. 

The judge wa also at a los to discover 
"what about the exhibit is original. Is it 
the elliptical design? The size? The u e 
;f native instead of non-native plants? 
The environmentally-sustainable garden
ing method to which 'vegetative manage
ment sy tem' apparently refers?" Kelley, 
2008 WL 4449886, at *6. It is true that 
common geometric shapes cannot be copy
righted. See U.S. COPYRIGHT OFFICE, COM
PENDIUM II: COPYRIGHT OFFICE PRACTICES 
§ 503.02(a)-(b) (1984); 2 PATRY § 4:17 
(2010). And "[i]n no case does copyright 
protection for an original work of author
ship extend to any idea, procedure, pro
cess, system, method of operation, concept, 
principle, or discovery, regardless of the 
form in which it is described, explained, 
illustrated, or embodied in such a work." 
17 U.S.C. § 102(b). 

The Park District suggests that Wild
flower Works is an uncopyrightable "meth
od" or "system," and is also ineligible be
cause its design uses simple elliptical 
shapes. The first of these arguments is 
not well-developed; the second is mis
placed. Although Wildflower Works was 
designed to be largely self-sustaining (at 
least initially), it's not really a "method" or 
"system" at all. It's a garden. And Kel
ley is seeking statutory protection for the 
garden itself, not any supposed "system" 
of vegetative management encompassed 
Witbin it. Regarding the use of elliptical 
shape , an au.thor's expressive combination 
01' arl'angement of otherwise nonc.opyright
abt~ elemeu Oike geometric shapes) may 
satisfy the miginality requirement. Roul,o 
t; Rus_s Benie & Co. 886 F.2d 931, 939 

th_ Cil'.1989); 2 PATRY § 4:17 (Geometric 

shapes or symbols cannot themselves be 
protected, but an original creative arrange
ment of them can be.). 

[5] The real impediment to copyright 
here is not that Wildflower Works fails the 
test for originality (understood as "not 
copied" and "possessing some creativity") 
but that a living garden lacks the kind of 
authorship and stable fixation normally re
quired to support copyright. Unlike origi
nality, authorship and fixation are explicit 
constitutional requirements; the Copy
right Clause empowers Congress to secure 
for "authors" exclusive rights in their 
"writings." U.S. CONST. art 1, § 8, cl. 8; 
see also 2 PATRY§ 3:20 (2010) ("[T]he Con
stitution use.s the terms 'writings' and 'au
thors;' 'originality' is not used."); id. 
§ 3:22 (2010); 1 NIMMER § 2.03[A]-[B] 
(2004). The originality requirement is im
plicit in these express limitations on the 
congressional copyright power. See Feist, 
499 U.S. at 346, 111 S.Ct. 1282 (The consti
tutional reference to "authors" and "writ
ings" "presuppose[s] a degree of originali
ty."). The Supreme Court has "repeatedly 
construed all three terms in relation to one 
another [or] perhaps has collapsed them 
into a single concept"; therefore, "[ w ]rit
ings are what authors create, but for one 
to be an author, the writing has to be 
original." 2 PATRY§ 3:20. 

"Without fixation," moreover, "there 
cannot be a 'writing.' " Id. § 3:22. The 
Nimmer treatise elaborates: 

Fixation in tangible form is not merely a 
statutory condition to copyright. It is 
also a constitutional necessity. That is, 
unless a work is reduced to tangible 
form it cannot be regarded as a "writ
ing" within the meaning of the constitu
tional clause authorizing federal copy
right legislation. Thus, certain works of 
conceptual art stand outside of copyright 
protection. 
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1 NIMMER § 2.03[B]. A work is "fixed" in a 
tangible medium of expression "when its 
embodiment in a copy or phonorecord ... 
is sufficiently permanent or stable to per
mit it to be perceived, reproduced, or oth
erwise communicated for a period of more 
than transitory duration." 17 U.S.C. 
§ 101. AB William Patry explains: 

Fixation serves two basic roles: (1) eas
ing problems of proof of creation and 
infringement, and (2) providing the di
viding line between state common law 
protection and protection under the fed
eral Copyright Act, since works that are 
not fixed are ineligible for federal pro
tection but may be protected under state 
law. The distinction between the intan
gible intellectual property (the work of 
authorship) and its fixation in a tangible 
medium of expression (the copy) is an 
old and fundamental and important one. 
The distinction may be understood by 
examples of multiple fixations of the 
same work: A musical composition may 
be embodied in sheet music, on an au
dio-tape, on a compact disc, on a com
puter hard drive or server, or as part of 
a motion picture soundtrack. In each of 
the fixations, the intangible property re
mains a musical composition. 

2 PATRY § 3:22 (internal quotation marks 
omitted). 

Finally, "authorship is an entirely hu
man endeavor." Id. § 3:19 (2010). Au
thors of copyrightable works must be hu
man; works owing their form to the forces 
of nature cannot be copyrighted. Id. 
§ 3:19 n. 1; see also U.S. COPYRIGHT OF
FICE, COMPENDIUM II: COPYRIGHT OFFICE 
PRACTICES § 503.03(a) ("[A] work must be 
the product of human authorship" and not 
the forces of nature.) (1984); id. 
§ 202.02(b). 

Recognizing copyright in Wildflower 
Works presses too hard on these basic 
principles. We fully accept that the artis-

tic community might classify Kelley's gai,_ 

den as a work of postmodern conceptuai 
art. We acknowledge as well that copy. 
right's prerequisites of authorship and fll(. 

ation are broadly defined. But the law 
must have some limits; not all conceptual 
art may be copyrighted. In the ordinary 
copyright case, authorship and fixation are 
not contested; most works presented for 
copyright are unambiguously authored and 
unambiguously fixed. But this is not an 
ordinary case. A living garden like Wild
flower Works is neither "authored" nor 
"fixed" in the senses required for copy
right. See Toney v. L'Oreal USA, Inc., 
406 F.3d 905, 910 (7th Cir.2005) ("A per
son's likeness-her persona-is not au
thored and it is not fixed."); see also Cro
nin, Dead on the Vine, 12 VAND. J. ENT. & 

TECH. L. at 227-39. 

Simply put, gardens are planted and 
cultivated, not authored. A garden's con
stituent elements are alive and inherently 
changeable, not fixed. Most of what we 
see and experience in a garden-the col
ors, shapes, textures, and scents of the 
plants-originates in nature, not in the 
mind of the gardener. At any given mo
ment in time, a garden owes most of its 
form and appearance to natural forces, 
though the gardener who plants and tends_ 
it obviously assists. All this is true of 
Wildflower Works, even though it was de
signed and planted by an artist. 

Of course, a human "author"-whether 
an artist, a professional landscape design
er, or an amateur backyard gardener-' 
determines the initial arrangement of the 
plants in a garden. This is not the kind of 
authorship required for copyright. To the 
extent that seeds or seedlings can be con
sidered a "medium of expression," they 
originate in nature, and natural forces
not the intellect of the gardener-deter
mine their form, growth, and appearance. 
Moreover, a garden is simply too changea-
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I 
to sati fy the primary pw·pose of fixa-

b e • "nh ti • . . its appearance 1s too 1 eren y var1-
tl;;. to supply a baseline for determining 
:uestions of copyright Cl·eation '.111d in
{l'.ingement. If a garden can qualify as a 
, work of authorship' sufficiently "ernbod
. d in a copy " at what point has fixation 
ie. th d ;ccurrecl? When • e gar en is newly 
phmted? W!'en_ its first blossoms appear? 
When it is m fall bloom? How-and at 
what point in time-is a court to determine 
whether infringing copying has occurred? 

In contrast, when a landscape designer 
conceives of a plan for a garden and puts it 
in writing-records it in text, diagrams, or 
drawings on paper or on a digital-storage 
device-we can say that his intangible in
tellectual property has been embodied in a 
fJXed and tangible "copy." This writing is 
a sufficiently permanent and stable copy of 
the designer's intellectual expression and 
is vulnerable to infringing copying, giving 
rise to the designer's right to claim copy
right. The same cannot be said of a gar
den, which is not a fixed copy of the gar
dener's intellectual property. Although 
the planting material is tangible and can 
be perceived for more than a transitory 
duration, it is not stable or permanent 
enough to be called "fixed." Seeds and 
plants in a garden are naturally in a state 
of perpetual change; they germinate, 
grow, bloom, become dormant, and eventu
ally die. This life cycle moves gradually, 
over days, weeks, and season to season, 
but the real barrier to copyright here is 
not temporal but essential. The essence 
of a garden is its vitality, not its fixedness. 
It may endure from season to season but 
its nature is one of dynamic change. ' 

We are not suggesting that copyright 
attaches only to work that are static or 
fully permanent (no medium of ex:pre sion 
lasts forever), or that arti ts who incorpo
tate natural or living elements in their 
Woi·k can nevm· claim copyright. Kelley 

compares Wildflower Works to the Crown 
Fountain, a sculpture by Spanish artist 
Jaume Plensa that sits nearby in Chicago's 
Millennium Park. The surfaces of Plen
sa's fountain are embedded with LED 
screens that replay recorded video images 
of the faces of 1,000 Chicagoans. See 
http://www.explorechicago.org/city/en/ 
things_see_do/attractions/dca_tourism/ 
CroWILFountain.html (last visited Feb. 10, 
2011). But the Copyright Act specifically 
contemplates works that incorporate or 
consist of sounds or images that are broad
cast or transmitted electronically, such as 
telecasts of sporting events or other live 
performances, video games, and the like. 
See 17 U.S.C. § 101 (defining "fixed" as 
including a "work consisting of sounds, 
images, or both, that are being transmitted 
. . . if a fixation of the work is being made 
simultaneously with its transmission"); see 
also Balt. Orioles, Inc. v. Major League 
Baseball Players Ass'n, 805 F.2d 663, 675 
(7th Cir.1986); Midway Mfg. Co. v. Artie 
Int'l, Inc., 704 F.2d 1009, 1013-14 (7th 
Cir.1983). Wildflower Works does not fit 
in this category; the Crown Fountain is 
not analogous. 

Though not addressing the requirement 
of fixation directly, the district court com
pared Wildflower Works to "[t]he mobiles 
of Alexander Calder" and "Jeff Koons' 
'Puppy,' a 43-foot flowering topiary." Kel
ley, 2008 WL 4449886, at *4. These analo
gies are also inapt. Although the aesthetic 
effect of a Calder mobile is attributable in 
part to its subtle movement in response to 
air currents, see http://en.wikipedia.org/ 
wiki/Alexander_Calder (last visited Feb. 
10, 2011), the mobile itself is obviously 
fixed and stable. In "Puppy" the artist 
assembled a huge metal frame in the 
shape of a puppy and covered it with thou
sands of blooming flowers sustained by an 
irrigation system within the frame. See 
http://en.wikipedia.org/wiki/ J efLKoons 
(last visited Feb. 10, 2011). This may be 
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sufficient fixation for copyright (we ven
ture no opinion on the question), but Wild
flower Works is quite different. It is quin
tessentially a garden; "Puppy" is not. 

In short, Wildflower Works presents 
serious problems of authorship and fuca
tion that these and other examples of con
ceptual or kinetic art do not. Because 
Kelley's garden is neither "authored" nor 
"fixed" in the senses required for basic 
copyright, it cannot qualify for moral
rights protection under VARA. 

5. Site-specific art, and the public
presentation and building excep
tions 

This case also raises some important 
questions about the application of VARA 
to site-specific art, as well as the statute's 
public-presentation and building excep
tions. Though we need not decide these 
questions, we do have a few words of 
caution about the district court's treatment 
of the issue of VARA and site-specific art. 
The court classified Wildflower Works as a 
form of site-specific art; we see no reason 
to upset this factual finding. The court 
then adopted the First Circuit's holding in 
Phillips that site-specific art is cat~gorical
ly excluded from VARA. This legal con
clusion is open to question. 

Phillips involved a VARA claim brought 
by artist David Phillips in a dispute over a 
display of 27 of his sculptures in Boston's 
Eastport Park across from Boston Harbor. 
Phillips v. Pembroke Real Estate, Inc., 459 
F.3d 128, 130 (1st Cir.2006). A planned 
redesign of the park called for the removal 
and relocation of Phillips's sculptures; he 
sought an injunction under VARA, claim
ing the removal of his sculptures would 
violate his right of integrity. Id. at 131. 
The district court held that although the 
sculptures qualified as a single integrated 
work of visual art, park administrators 
were entitled to remove them under 

VARA's public-presentation exception. fd. 
at 138-39. The First Circuit affirmed on 
alternative grounds, holding that VARA 
does not apply to any site-specific art. 

The court based this holding on a per
ceived irreconcilable tension between the 
public-presentation exception and the pur
pose of site-specific art: "By definition, 
site-specific art integrates its location as 
one of its elements. Therefore, the remov
al of a site-specific work from its location 
necessarily destroys that work of art." Id. 
at 140. Under the public-presentation ex
ception, a modification of a work of visual 
art stemming from a change in its "public 
presentation, including lighting or place
ment," is not actionable unless it is caused 
by gross negligence. If VARA applied to 
site-specific art, the First Circuit reasoned, 
then the statute would "purport[ ] to pro
tect site-specific art" but also "permit its 
destruction by the application" of the pub
lic-presentation exception. Id. The court 
held that "VARA does not protect site
specific art and then permit its destruction 
by removal from its site pursuant to the 
statute's public presentation exception. 
VARA does not apply to site-specific art at 
all." Id. at 143. 

There are a couple of reasons to ques
tion this interpretation of VARA. First, 
the term "site-specific art" appears no
where in the statute. Nothing in the defi
nition of a "work of visual art" either 
explicitly or by implication excludes this 
form of art from moral-rights protection. 
Nor does application of the public-presen
tation exception operate to eliminate evenJ 
type of protection VARA grants to cre
ators of site-specific art; the exception 
simply narrows the scope of the statute's 
protection for all qualifying works of visual 
art. The exception basically provides a 
safe harbor for ordinary changes in the 
public presentation of VARA-qualifying 
artworks; the artist has no cause of action 
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art-can be defaced and damaged in ways 
that do not relate to its public display. 
And the public-presentation exception does 
nothing to limit the right of attribution, 
which prevents an artist's name from be
ing misappropriated. 

Then there is the matter of the building 
exception, which applies to works "incorpo
rated in or made part of a building in such 
a way that removing the work from the 
building will cause the destruction, distor
tion, mutilation, or other modification of 
the work." 17 U.S.C. § 113(d)(l)(A). 
These works do not get moral-rights pro
tection if the artist: (1) consented to the 
installation of his work in the building (if 
pre-VARA); or (2) executed a written ac
knowledgment that removal of the work 
may subject it to destruction, distortion, 
mutilation, or modification (if post-VARA). 
Id. § 113(d)(l)(B). On its face this excep
tion covers a particular kind of site-specific 
art. Its presence in the statute suggests 
that site-specific art is not categorically 
excluded from VARA.8 

These obse1-vations are of course general 
and not dispositive. Because we are re-

8
• The Park District argued that the building 
exception appl ied to Wildflower Works be
cause • he garden is localed on top of the 
tonroc S reet parking garage and accommo-

tes the air vent thaL provide ventilation LO 

solving the VARA claim on other grounds, 
we need not decide whether VARA is inap
plicable to site-specific art. 

B. The Park District's Cross-Appeal 
on the Contract Claim 

[6, 7] The Park District challenges the 
judgment against it for breach of contract 
even though damages were assessed at a 
nominal $1. The district court held that 
Commissioner Burroughs's casual re
mark-"You're still there, aren't you? 
That's all you need to do."-created an 
implied-in-fact contract requiring the Park 
District to give Kelley reasonable notice 
before reconfiguring Wildflower Works. 
Although factual findings about the exis
tence of a contract are reviewed for clear 
error, ReMapp Int'l Corp. v. Comfort Key
board Co., 560 F.3d 628, 633 (7th Cir.2009), 
there is a threshold legal question here 
about the commissioner's unilateral au
thority to bind the Park District to a con
tract. Our review is de novo. See Man
ning v. United States, 546 F.3d 430, 432 
(7th Cir.2008). 

Two statutes guide our analysis. The 
first is the Chicago Park District Act, 
which provides in relevant part that "[t]he 
commissioners of [the Park District] con
stitute the corporate authorities thereof, 
and have full power to manage and control 
all the officers and property of the district, 
and all parks, driveways, boulevards and 
parkways maintained by such district or 
committed to its care and custody." 70 
ILL. COMP. STAT. 1505/7.01. The district 
court noted the statute's use of the plural 
"commissioners" and "authorities" and 
concluded from this that each individual 
commissioner was a separate corporate 

the garage below. This strikes us as some
thing of a reach. Wildflower Works is not 
"incorporated into" or "made part of" the 
parking garage; it is situated on top of it. 
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"authority" with the power to unilaterally 
bind the Park District. 

This conclusion strains the statutory lan
guage and ignore how public bodies cus
tomad ly operate. It also contradicts an
other provision in the Illinoi Park District 
Code, wbich applies to all lllinoi park 
districts and must be read in conjunction 
with the Chicago Park District Act. The 
Illinois Park District Code states: 

No member of the board of any park 
district . . . shall have power to create 
any debt, obligation, claim or liability, 
for or on account of said park district 
. . . except with the express authority of 
said board conferred at a meeting there
of and duly recorded in a record of its 
proceedings. 

70 ILL. COMP. STAT. 1205/4-6 (emphasis add
ed). When read together, these statutes 
confirm that there is only one corporate 
authority of the Chicago Park District-its 
Board of Commissioners-and that indi
vidual commissioners cannot unilaterally 
bind the Park District's Board to a con
tract without express Board approval. 

There is no evidence that the Park Dis
trict's Board of Commissioners authorized 
Commissioner Burroughs to enter into a 
contract with Kelley. Moreover, Illinois 
law provides that ultra vires contracts en
tered into by municipal corporations are 
invalid, see, e.g., McMahon v. City of Chi
cago, 339 Ill.App.3d 41, 273 Ill.Dec. 447, 
789 N.E.2d 347, 350 (2003), so Commis
sioner Burroughs's offhand remark cannot 
have created a valid implied-in-fact con
tract. The judgment for Kelley on the 
contract claim was premised on legal er
ror; the Park District was entitled to 
judgment on this claim. 

For the foregoing reasons, we AFFIRM 
the judgment in favor of the Park District 
on the VARA claim; we REVERSE the judg
ment in favor of Kelley on the contract 

claim and REMAND with instructions to en
ter judgment for the Park District. 
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Background: Former employees at em
ployer's Indiana facilities filed state court 
action against ten largest shareholders of 
New York-incorporated employer in bank
ruptcy, seeking Indiana penalties for de
layed remittance of wages. Following re
moval, the United States District Court for 
the Southern District of Indiana, David F. 
Hamilton, J. , 2008 WL 596002, partially 
granted employer's motion to dismiss for 
failure to state claim, and subsequently 
denied employees' motion to remand and 
entered final judgment for shareholders. 
Employees appealed. 

Holdings: The Court of Appeals, Easter
brook, Chief Judge, held that: 

(1) belated remand was not warranted, 
and 

(2) in matter of first impression, under 
New York law, shareholders guarantee 
only employees' wages, not payment of 
penalty for overdue wages. 

Affirmed. 


