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KHWTA YETBEPTAM4.

0oasaTeaneTsa.

YACTDL HEPBA.

Odumaa 4acTh 00A3aTe/lLCTBEHHATO TpaBsa.

t. L. TIT, 13; de obligationibus. — t. D. XLIV, 7; t. C. IV, 10: de obliga-

tionibus et actionibus.— Unterholzner, quellenmissige Zusammenstellung der

Lehre des Romischen Rechts von den Schuldverhiltnissen mit Beriick-

sichtigung der heutigen Anwendung. 2 roma. 1840.—Savigny, das Obliga-

tionenrecht. 2 rosa. 1851. 18538 (neoronueno).— Ryck, die 1. v. d. Schuldver-
hiiltnissen. Bd. 1. 1889.

I'"IABA IEPBA{.

§ 208. Ilomarie u Goxbe moapobroe ompexbaemie obgsarexscTea.

Fr. Mommsen, die Unmiglichkeit der Leistung in ihrem Einfluss aut
obligatorische Verhiiltnisse. 1853.— Ryck, die Obligatio. 1878.—Fr. Mommsen,
iitber die Haftung der Contrahenten bei der Abschliessung von Schuld-
vertriigen. 1879.—Ilering, Rechtsgutachten in Sachen des intercantonalen
Comité’s der Giinbahn gegen die Gesellschaft der Schweizerischen Central-
bahn. Czp. 47—123. 1879.— Bechmann, der Kauf. Bd. 2. S. 405 ff. 431 ff.
1884.— Kuntze, die Obligationen. §§ 21—27. 1886.— Prscatore. die sog. alter-
native Obligation. 1880, — Ihering, gesammelte Aufsitze. T. 1. Crp, 327 —
425. 1881, — Ryck, L. v.d. Schuldverhiiltnissen. §§ 41 —52. 1889. — Savigny,
Olligationenrecht, §§ 2—4. 28. 37—48. 81.— Vangerow, §§ 566. 568. 602.
109.— Windscheid, §§ 250—252. 264. 255. 264. 314. 815, 326.—Bring, §§ 206—
217. 238 —246.— Baron, §§ 105—115.

I. Zlonamie. Bv ucrounukax® M HAXOIUMDB JBA JeraibHhsi
onpexbuenia odasarexscrea. Ileproe (s Macraryniaxs I1L, 13. pr.)
raacurs: obligatio est iuris vinculum, quo necessitate adstrin-
gimur alicuius rei solvendae secundum nostrae civitatis iura;
sropoe (8L Jurecraxs XLIV, 7. 1. 3. pr.) raacurse: obligatio-

1



2 HOHATIE W HOJBE NO{POBHOE ONPEIBIEHIE OBABATEIBCTBA. § 208.

num substantia non in eo consistit, ut aliquod corpus nostrum
vel aliquam servitutem nostram faciat, sed ut alium nobis
obstringat ad dandum aliquid vel faciendum vel praestandum.
OBRIAMENLEMEO €CIb MAKOE NPAGOOMHOULEHIE, NO KOMOPOMY 0OHO
Juno (enpumens, xpedumops, creditor, reus credendi) Mmoxcems
mpeGosamy oms Opyrow (J0AHCHUKE, debitor, reus debendi) mow
OMUICMBIR UAU BO30EPHCANIA, K3 KOMOPOMY OpYL0e AUt 06AIANO.
Wsp ororo onpexbienia (Kakh M @3H JETAJIBHBXD) BHHO PasiH-
gie MemAY 0043aTeJbCTBOMD U BEHIHEIMA DaBaMU: 00HeETOMD BeIl(-
HBIXE IPABh CAYKETH THieCHAd BeIlb, O00HERTOMD 0043aTeIBCTBA
gpagerca JEmO {(uoaromy: adstringémur.... ut aliwm nobis ob-
stringat...); pasuuuHE 00BERTH, — PASJIMYHBL H Npasd Ha HUXD;
u3h PAsNMYiA MeKAY THIGCHOW Bembio M JIHIOMB BHTEKACTH Pas-
Juuie Me:Ay BENIHEIMH NpaBaMd # 00643aTeNbCTBOMD; eCiad MEh
PUHAJIEANT BEIHOE NPaBo, TO ATO SHAYHTH, UTO i UM (cob-
CTBEHHOCTh ecTh noanoe mwbmie, iura in re aliena—orpanmuen-
Hoe), ecHM e MEE MPEHHALIEHHTH 0043aTeNbCTBO, TO OT0 3HA
MHTB, UTO A (0AMCENs NOLYNwMb; BEIHOe IPABO ABIAETCH rOCHOL
CTBOM HAXH BEIIbI0, 0043ATENLCTBO e eCTh OTPAHHIeHie cBOGOME
T0JRHHEA, NOTOMY ¥TO mocabjmiii X0 BOSHUKHOBEHiA 00sA3aTeNb-
crBa OwaB ceoGOjeHD, mocah e BOSHURHOBEHIA 00A3aTEIbCTBA
omb cpasamn (obligatus), 06#3anb Kb KakoMy Judo ybiicrsio HiIH
yuyiesio.

II. Foane nodpoGuoe onpednienie. Orpanmdenie cBOGOAE A0JIK-
HUEA MOKeTh OHTh DAIMUHO KAKb 1o paswbpy, Taxh ¥ 10 HPO-
IOMKRTEIBHOCTH; ROMKHUED MOKers OHTh 0043aHb Kb Goapmeny
paw wempmemy, Ha Oorbe mim Membe NPOJOJIKHTENSHOE BPEML:
poo0me, colepAkamie 00A3aTeNbCTBA MOKETh OHTh CaMOe PasHO=
o6pasnoe. Cojepmkanie 06A3ATENLCTBA MOKETH coCTOSTH BH 008-
3aHHOCTE NOCTABUTH NPABO COGCTBEHHOCTH WM BEIHOe NPABO Ha
Kakyio an6o Bemp (—u TO, W Apyroe ofo3pauaerca BH HCTOYHH-
kaxb CcaoBoMb dare Bb ThCHOMB CMbicTb '—), JOSBOJIETH HOJB-
sopamie MMM W3BIeueHie MIOZOBDH U8H Karofi im0 BemlH, COBEp-
mATh Kakyo ando paGory H T. I Yro e Kacaercs (panuus,
ofzeMa W 0CHO6aNiA 00ASATENLCTBA, TO CYMECTBYIOTD cabx. mpa-
puna: 1. wpanuyy K14 cedd perphbuaers 00:43aTeABCTBO Bb 3aK0-
HAXD NPHPOASI, HOPMAXH IpPaBa M HPABCTBEHHOCTH; 2. mnpa 005~

T il ipr D. de us 22 ;L 7. §10.D. de v. 0. 45, 1 L 87. D. do
asufr. 7, 1; 1. 19. D. de 8. p. I. 8, 3: 1. 167. pr. D. de 7. i 50, 17; Gai. 4, 4.




HOHATIE W BOABE HOAPOBHOE OUPEABAEHIE 0BABATEIBCTBA. § 208. 3

JATEALCTBA He AOJKHA HANOZUTHCA Bb 3ABUCHMOCTH OTH POCTOrO
yemorpbaia goummmra; 3. ocwosaniems 00a3aTenbcTBa (KaKD U
YACTHREIXD OPaBh BooOue, § 16) cayxuaTh MATEDECD YIPABOMOUCH-
Haro, T. €. KpeguTopa.—ITH TPH NpaBuiaa TpedylTH Goabe moi-
poGHAro pasbACHEeHid.

Ad 1. Ilo sakonmam® nDpupojsr ((u3NuECKH) HEBO3MOKHO
ganpuMbps, npexocrasienie yixe YEHUTO:REHHOI Bemm °; 10 npe-
NECAHIANG IPaBa HeBOSMOKHO, Hanp., npefocrapienie rei divini
iuris, npapa cobcrsenHoctn Ha cBoOoxmaro uexosbra ‘. Kb
000EMD CIyJasMb OTHOCATCA mnpaBmio: impossibilium nulla est
obligatio °. Kpyrs abiicrsiil, nporusopbuamuxs mpaserBeHHOCTH
(turpia facta, nerossosennma npbiicTeid), BechMa oO6mHpENs: quae
facta laedunt pietatem, existimationem, verecundiam nostram,
et ut generaliter dicam, contra bonos mores fiunt, nec facere
nos posse credendum est °, 1. e. Bearoe Gesmpapcrsennoe u Ges-
wectHoe AbicTBiC HEBOSMOKHO JJI4 HDABCTBEHHArO CYymecTsa .
Beakoe o06:43arenbcTBO, NPOTHBHOE 3aKOHAMD NPHPOJE, HOPMAMD
npaBa, XOODHMD HDaBaMb, HUYTORHO, BCE PABHO, SHAJM JH CTO-
poHKl ero Xaparreph mam He spaam * (uro whkoropme ocmapu-
BaloTh 0esb ocHoBamid); TEMp He wmembe, ecam aunmo odbmawmee
- MOrJio OH IpPH HAXISKANEND BHUMAHIN Cb CBOEH CTOPONHL yeMoTphTh
HeBOBMOAKHBOCTL JaHEAro 00A3areJscTBa, TO (IO HOBOIl B MHOIHME
NpU3HANHON TEopiM) OHO BHHOBHO BB Takb Ha3. culpa in contra-
hendo (mamp., ecam kro mpogaers Bemp extra commercium, Kakb
€BOI0 COGCTBEHHYI0, MJH pacnopamaercsa BacabicTBOMB, KOTOpOe
eMy He UpPHHALIeXRMTH) H 10ITOMY O0GA3aHO VIJIATHTH Jpyroi
croponb— ecan mocabruga, Gessr BHHE €L CBOeH CTOPOHE, He
3HAJA O HEBOBMORHOCTH 00643aTeNbCTBA —TaKh HAS. 0MPUUAINLAb-
HOLtE 002080pHbLE UNMEPECE, M. €. YObIMKU, KOMOPHIE NOMECH OPY-
W00 KOWMPALeRms 0Mz MO0, UMO NOA0NCUACA WA UCROANEHIE 00~
w060pa (Banp., cOBePMUNS Kakia JuGo saTpaTh Ha NPHHATIE Bemiu,
rotopylo Haxbaxcs upiodphers) *. Bupouems, cabayers ykasats

21, 85. pr. D, de v. 0. 45, 1; 1. 31. D, de r. i. B0, 17.— * §§ 1. . L. de
in.st. 3, 19; 1. 15, pr. D. de c. e. 18; 1; L. 69. 1. 97. pr. D.de v. o. 45, 1.—
# 82 I de in. st 3, 19; 1. 103. D. de v. o. 45, 1.—* 1. 185. D. de r. i. 50,
17; cf. 1. 182. eod.—% 1. 15. D. de cond. inst. 28, 7.—* 1.26. . 27. pr. D. de
v. 0. 45, 1; 1. 4. C. de in, st. 8,38.—% 1. 15. pr. L 67 pr. § 1. D. de c. e.
18, 1; 1. 7. D. de her. v. 18, 4. —2 L 8. § 1, D: de:xel. 11, 7 L. 8. 1. . D.
de her. v. 18, 4; 1. 21. pr. D. de a.e. v. 19, 1; 1 62. § 1. D. de contr. e.
18, 1. § 5. I. de‘emt, et. vend. 3, 23.



4 MOHATIE ¥ BEOABE NOAPOBHOE OOPEJNBAEKHIE 0BS3ATEIRCTBA. § 208,

HA TO, uYTO 1O HOBbAmMEMB uscabaoBamiaMt OTBETCTBEHHOCTH 5&
OTpuHATeJNBHKIl MHTEpech He o0yclosiena BrnHOW (1. H. culpa in
contrahendo); manporuss, sa mero orebuaert BCAKINA, Whe H3DL-
apienie BoaM BO3OGYAWAO BB NpoTHBHAKG BBDPY BB BOSHERHOBeHiE
o0asareancTBa, U060 BCAKLN oTBHUAETL 334 HANCKHOCTH CBOHXH 3a-
ABjenift; kro AbHCTBYeTH, TOTH JOAMeHE NBHCTBOBATH HA CBOIL
CTpaxb, a He Ha YYyEOH.

Ad 2. O6pent 0643aTeJBCTBA TOCTABICH'S Bh 3aBHCHMOCTS TOJLKO
ots yemorphmia doaswcnuxa, ecam, manp., wro auéo o6bmaers
JaTh NHIEHUIN H NPH STOMD He onperbirsers KoJIHveCTBA, €D
kTo aubo obbmaers gare yyacrokh, He onpexrbnssa, kako#t yua-
CTOE® W T. I '% raxoe obasarexncrso mumuto:kuo ''. Hanporues,
00TeMb 0043aTeJAbCTEA MOKHO HPELOCTABATH yeMmoTphuito mpemovaro
auna; Toria obasareibcTBO OyAeTh YCJIOBHOE, a HMEHHO, OyleTh
saBuchTh OTH TOrO, BHCKARKET: JH TpeThe JHIO cBoe Mubmie wim
bty '*. Ors mpocroro yemorphuia, npomssoxa, cabayers oriu-
vare arbitrium boni viri, T. e. cnpasegauBoe yemorphbuie, mac-
mradhs KOTOPAro W ecrb CHpaBeliuBOCTH: MOATOMY, 006beMb 06:-
3ATENHCTBA MOJKHO TIOCTABUTH Bb 3ABHCHMOCTH OTH CHPABeLJIHBALO
yemoTphaid HE TOJBKO TPETBATO JHNA, HO M CAMOro AOJKHHEA '°
Wil EpexuTopa '*; ecium BHCKasaHO ycMOTphHIe HecnpaselMBOe.
TO CyAbA TO TpeGOBAmII PYroil CTOPOHH HCHOpaBideTh ero '
ecan ke yemorphmie copehyb He BRCRAa3ano, TO ero BHCKa3HBAeTh
cyapa.—MHWss crasammaro BuUAHO, 4TO0 He Tpebyerca Bmoaub Tou-
naro ounpegbienis o6nema obazatexscrsa. Ilosromy, poxosms
BEI® MOIYTh OHTH IpeMeToMb 0043aTeAbCTBA Jake 6esn ompe-
abnenis kavecrsa; Torja AOMKHERY (mo mpasmay: in dubio se-
cundum debitorem) '® npegocrasasercs BHGOPD MeKAY OTABIL-
aevE copravu B Bemamu ''.—IloaTony, pante, asa mwim mhcroasko
NPeAMETOBD MOTYTh GHTH 0OBEKTOME 00A3ATENLCTBA AABTEPHATHBHO
(T. e. TagE, 40 H3b HOXB JOXEKEeHD OHITh NPEIOCTABICHDH TOJBKO
oxuHb, anprepHarEEAoe obasareanctso). M spbews upaso BmGopa

10 ] 94 1 95. 1. 108. § 1. 1. 115. pr. D. devo-l:'),lleq § 4. D.de
i d. 23, 8.—11 1. 71. pr. D. de leg. 1 (30).—* 1. 75. D pro soe, 17, 2; 1.25.
pr. D. Joc. 19, 2.—13 1. 69. § 4. D. de i. d. 23, 3; 1. 7 px D.de c. e. 18, 1;
378, C. de dot pr. 5, 11.— 14 1. 24 pr. D. loec. 11), 2; 1. 80. D. de op. lib.
38, 1; 1. 22, § 1. D. de r. i. 50, 17.—° 1L 76—80. D. pro soc. 17, 2.—1% 1. 47.
D. de o. eta-H 7—-”132§3D'decil‘()199prDde\ 0.
45, 1; 1. 52. D. mand. 17, 1; 1. 3. D. de 1. c. 12,

———
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HOHATIE U BOABE MOIPOBHOR OUPEIBIEHIE OBA3ATEALCTBA. § 208. 5

NPEHALIKATS JNONKREKY (1ake HemcnpasmoMy) '’, E IPHTOMD
OHB MOKeTh mnepewbnnth cBod BHOOP® 'Y, NOKA euie He HCNOJIHEHO
Bee 00gsareqbcTBO *’; HO eCaM JOMKHEKD NPAMO  BHIOBOPHID
ce6h mpapo BHOOpa BH AOroBoph, To OHD yKe HE MOKETh mHepe-
whaare cpoero phmenis *'; rTo ke npasmao ybiicrByers u TOraa,
ecaH JONKHHES Jars oGbmanie wcmoxmemia (constit. debiti,
§ 264) M0 OTROWEHIW Kb 00KOMY U3H NPEIMETOBT *’; AOMEHHED
JEMAeTCA NpaBa BHOOpa, ecam He cosepmaers xbitcrsia, He-
CMOTPA Ha mpHCykAenie Kb memy, a Xosoaurs xbao o executio:
Bb TakoMb cayuab yixe mo meoGXoamMOCTH TpaBo BHGOpa OCymIe-
crpagerca kpeiuropons. Kpeamropy npuralie:Rurs Hpaso BuGOpA,
eCJH DTO NPAMO YCJOBIEHO BH Rorosoph; ecan BB gorosoph me
HOCTAHOBJIEHO NPOTHBHOE, TO Tpaso mepembmars csoe phumenie
(cBOil BROOPD) MPUEALICKETH KPELHTOPY 10 HpeAbABIenia neka **;
eclm KpeinTops npucsansaers ceGb B wexb upaso BmGopa, ne
mwhs ero, To omb cosepmaers pluspetitio causa *'. IIpaso BH-
60pa TpeKpAmAeTCs, eCAM OJAHD HPeXMeTs nornGaers seabicTeie
YNCTO CAYIARHEND 06CTOATENLCTBE; TOLJA adbTepHATABHOE 00432
TeABCTBO, BB KOTOpoMB 1Bao miers o ABYXD NpeIMeTaxs, Ipe-
ppamaercss (mo mauaay: duae res sunt in obligatione sed altera
in solutione) ** B% npocroe (obl. pura) *°.

Ad 3. O6ssareascTso (esh MHTepeca LId Kpepm1opa, T.e. Aid
¥I0BJIeTBOpenia upocroft npaxory, HHYTOEAO. Cmopio, mrHOTH 1M
Jgavenie cpoficrsa maTepeca: Tpedyercd Jm, uT0 OK 9TO OBIAD
UMYMECTBeHHN HaTepecs, I HTQ MOKeTh OWTb HE Marepialb-
nuii warepecs (§ 16), wanp., npogasemb PaGBIHE CTABUTH YCIOBIe,
ne prostituatur?’; ma vymoms yyacrkb kro anbo cpybaers adiero
1epeBbesbh, ubMB OHL NPHUMHAETH He TONbKO HMYIIECTBEHHbI
ymepos COGCTBEHHUKY YYacTRa, HO If JMmaerTh yayppyrryapis

18 |, 47. § 3. D. de leg. 1 (30) (verba: quoties moram non est facturus
legatario, KOTOPHXDH OTHIOAL He CabayerTh OTOWALCTBIATDL Ch gquoties moram
non fecit.), ¥ 1. 138, § 1. 1. 106. 1. 75. § 8. D. de v. o. 45, 1; L 6. § 1. D.
der id42 1;1.10.§6 D.dei d 23 3 125 pr. L34 §6. D, de c.
e 18, 1; §83. I de a. 4, 6.—% L. 26. §§ 13. 14. D. de ¢, i 12, 6 1 2L
§ 6. D. de a. e. v. 19, 1.—21 1,188, § 1. i. f.cit;1. 84 § 9. D. de leg. 1(30):
I, 11, § 1. D. de leg. 2 (31). 2 1. 25. pr. D. de p. c. 13, 5; L. 27. § 6. D. de
p. 2, 14.—= 1. 112, pr. L. 75. § 8. D.de v. 0.43, 1; L. 6. § 1. D. ad sct. Tert,
38, 17; 1. 84 § 6. D. de c. e. 18, 1.—** § 33. L de a. 4, 6; 1. 46. §. 1. D. de
i,d.23, 3.— 1.128. i. £. D. de v. 0. 45, 1.—* 1. 3¢ § 6. D. de c. e. 18, I
1.10.§6.D. dei. d. 23,3; 1. 47. §3.deleg. 1 (30); L. 9.§ 2.de fund.dot. 23, 51,
128.D. de v. o. 45, 1; 1.2, § 3. D.deeoquod.c.l. 13,4 — ¥ L 6. 1. 7. D.de
serv. exp. 18, 7.



¢ NOHATIE W BOJTE HOAPOBHOE ONPEIBIRBIE OBASATEIRCTBA. § 208,

yuactka yxpobGersa mporyakd %  ogEo ammo BBITOBapUBaeTd ce6h.
YTOOR  JIpyroe JHIO MCHONHAIO HALL ero rpoGoMb usBCTHEE
peamriosesie o6paam *® u 1. n. Ilo lIpeELe roCIOACTBOBABIIEMY
MEBHIIO, HemaTepiaiBHE uHTEpeCH MOKETH JHmb TOrZA  Cly-
RUTH  XOCTATOUHBIMG OCHOBaHieMb JI9 00432TeALCTBA, KOPAA
BCABACTBIE 0COGRND 06CTOATENBCTBE Kb HeMY NpUCOJHHACTCS U
EMYIECTBEHNLH MATEPeCH, HANp., yeaoplena meycrofika. Ho mpa-
BUIbHBE, 1O YHCTO DHMCEOMY UDABY, PAsINuaTh Bb HTOMB cayuab
obligationes stricti iuris u bonae fidei (§ 84); mna mocabranxsd
OHI0 OCTATOYRO HemaTepiaxbHaro umTepeca *%; ecam me GRLI
CIOBICHA HEYCTOMKA, TO JOJAHHKD NPHCYKAAICA Kb ymiarh
mrpaga, paswbps koroparo onpepbrars 1o cBoemy yemorphaio
CyAba *' (Temephr Takoft mTpadh WACTO HASKIBAIOTH Boswbmeniems
nemarepiaasuaro Bpega, § 71 sub I), u Tarmwm nyTeMb 0CKOp-
0JeHHOe UPABOBOE YYBCTEO moTepnbBmaro IOJYYAJ0 YROBIETBO-
pesie: 85 o6xacru stricti iuris negotia, rah cyavh me npepocras-
Jaxoch abficrsopars no yemorphmiio 1, cabgoBareasno, Hedbas
OuI0 HasmawmTh mTpada, TpedoBaICA UMVINECTBEHHRH mHTE-
pech **.  Taks kakb BB macTosmee Bpexsa puyeRuxs  strieti furis obliga-
tiones yue e cymeerByers, To Beerna Hajo OpuNBHATE NPHHIIND 0043aTEIRCTRS
benae fidei,—Brpouens, sechma wacto®® ¢b nematepiaibHEMB UE-
TEpecoM’s CoBuajaeTs TpeGOBaANIe HPABCTBEHHATO J0Jra; OTCIOA Hh-
KOTOpHIe XOThil BHBECTH 3ak.II04eRie, 9T0 HeMaTepiaibHui HHTEpectH
AOCTaTO4ens Jumb BH TOMB caydah, ecam shpurens xorbas wme-
TIOJIHUTE HPABCTBERHYIO 0043aHROCTE; 8T0 MAhHie HeocHOBATENBHO **.

Hpubasaenie. Caoso obligatio uwhers mheroasko 3HAYeHii;
obligatio osmauaers: 1) rpeGosanie (mpaBo TpeGosamis) °°,
2) poars *%, 3) mwhaoe upasooTHomerie, Ak cropoms Koroparo
CYTh TpeGosamie u Joars *’, 4) o6aswBalOmili aKTs, OTEyJZa Tex-
HiYeCKid BHpaxenia verborum, literarum obligatio 8 5) BHpa-
Xemie pignoris obligatio osmauae1n yCTAHOBJEHIE 8aJOrOBOTo
npaBa °® (B POTHBONON0KHOCTE Kb PErsonae obligatio, § 185 up. 1).

1 16, § 1. D.quod vi 43,24.—2 1. 44, D. de man. test. 40,4.—3%], b4.
D. mand. 17, 1 n whera npmw. 27—29, 33.—3 1, 14, § 1. D. de serv, c. 11,
3.—% 1 54. D. mand. 17, 1; . 38. §17. D. de v. o. 45, 1; 1. 9. § 2. D, de
statul. 40, 7. — 3 Cp.eme 1. 1. § 2. D. de tut. 27, 3; 1. 7. L. 7L pr. D. de
condit. 35, 1.—3% 1, 16, § 1. D. qu. vi 43, 24.—% § 2. 1. de r. 1. 2, 2 1. 1.
§1.D.der d 1,81 12.§ 2 D. de v. 0.45,1.—% 1.36. D.der,c. 12,1.—
¥ Cp. manmevwaranums BHINE Aeraibung onpexbaenia.—* 1. 1. §21. D.de tut.
27, 3.—% 1. 11. D. qu. m. p. 20, 6. .




KIACCHOMEAINS ORABAT. TAA M iocTREIABA. § 209. 7

I'TABA BTOPASL.
BO3HUKHOBEHIe 008A3aTeJIbCTEb.

I. § 209. Kaacemdurania I'ag n Hcrmmiama.

Licbe, die Stipulation und das einfache Versprechen. 1840. — Gneist, die
formellen Vertrige des neueren Romischen Obligationenrechts. 1845.—
Schlesinger, zur Lehre von den Formalcontracten. 1858, — Girtanner, die
Stipulation. 1859.— Karsten, die Bedeutung der Form im Obligationenrecht.
1. Abth. Rom. Lehre v. d. Stipulation. 1878.— Wendt, Reurecht und Gebun-
denheit bei Rechtsgeschiiften. Heft 1: condictio ex poenitentia. 1878; Heft 2:
Reuvertrige. 1879.—Baron, die Condictionen. § 4. 1881.—Gradentwitz, Inter-
jolationen” in den Pandekten. §§ 17. 18. (Act. raescri/ptis verbis. Das

urecht). 1887.—Savigny, §§ 1. H2. T2—T5. 82—85. — Vangerow, §§ 572,
595—600. — Windscheid, $§ 312. 326. — Brins, §§ 248—251. 209, 310. 319, —

Baron, §§ 116—120. 123.

Bexbaersie mspeuenii I'ag ' m IOcrmmiana * b maykh Puy-
CKATO NIpABa YCTAHOBRIOCH YETHpeXWLienHOe abiemie 00643a-
TEJBCTED 10 OCHOBAHIAMD MXH BOSHHKHOBEHLf; IO NPUHNUNY: aul
obligationes ex contractu sunt aut quasi ex contractu aut ex
maleficio aut quasi ex maleficio ?, pasimIalTh KOHTPAKTH, Xe-
JUETH, (UAaSi-KOHTPAKTH, (UASi-AeJHKTH.

A. Kowmpaxmu. Kowmpaxmst cyms mn 0083ameivcimeenmnie
01060k,  KOMOPHIE YIICE CYULLCMEO6QNU. 65 OPEEHEMs  1US civile;
pxXH OHIO YeTHpe POJA; XapakTepHAil NPUSHAKD HXD, TAKD Has.
causa civilis (zotopyo measss cybmmsarh ch causa obligationis
u causa debendi, §§ 214.231), cocroanh HIN Bb POH3HECeHIH
onpexbieHHEXD CI0Bb (verba), uim Bb npuMbEenin onpeabiaen-
o muckyenmoil gopysr (literae), mam Bb cosepmenin ybicTBia
KPeIUTOPOMS (res), MIE BbH HePOPMATBHOMD coriamenin KOHTpa-
FeHTOBD (CONSeNsus); MOATOMY pasiuyaioTs: 1) BepOaibHhle, 2) an-
TepadbEEe, 3) peaibnsie, 4) KOHCEHCYAIbHEIe KOHTPAKTH NEPBhIE
ABA RASHBAKOTCA (ODPMAJGHEMN KOHTpaKTaMu, mocabimie Jsa —
HeOPMAIBHEIMA HIH MaTepialbHbIMU.

1. Bepbaavivie konmpaxmyi MECIUMEL IUIIb OPH TOMB yCJIOBiH,
YTOOK KOHTPAEHTH MOIJAW [OBODUTH H CIHBIMATH M HAXOAWIHCH
BH ONHOMB E TOMb ke wherb; BB Kiaaccmueckoms npash BepOain-
HEXD KOHTpakToBT OmLto Tpm: stipulatio, dotis dictio, operarum
iurata promissio.

11 1. L 5. D. de o. et a 44, T; cp. Gai. 3, 88.—2 § 2. I de obl. 3, 13.
n aaraapin t. 1. 3, 27 @ 4, 2—3 § 2. L de obl. 3, 13.

-~



8 RIACOMOUEALIA TAA 1 W0oTHAIAHA. § 209.

a. Stipulatio® #no ceoeit gopmn cocrours msn HeloCpeCTReH-
HAaro ycTHaro BOmpoca OAHOr0 KoHTparemta (stipulator, reus
stipulandi) u yermaro orskra apyroro (promissor, reus promit-
tendi); mepBomavamRHO ca0Ba ORI HPJNUCAHEL NPABOME, HO
BNOCTBACTBIE BHOOPH CAOBD OBLIB UPELOCTABACHD CBOOOAHOMY
YCMOTPBHIIO  CTOPORB; BHPONEMB, M BB KIAACCHUCCKOM npash
ciosa  spondes-spondeo Gmam  pesepBEpOBAHH A Pumisans,
Apyria me caosa: dabis-dabo, facies-faciam, promittis-promitto,
dwasts-dwow, TOLTGELC-TOM oW, Gpohoyeis-Gpokoy® | T. 1. — GHUE
o6mu y Pumaans ¢ neperpmmamu. Saxomoms umneparopa Jssa
(469 r.) 6mua mpepocraBiena cBoGoia yuoTpesuATh Karid yroguo
CI0BA M KOHCTPYEMNim ** , — CymecTsoBaxs 00HYAfi COCTABIATH 0
CTHIYIANIE nuchMeHnnil arrs (cautio)®, w orcioza Mano mo Maiy
DasBHIACH HOPMA npaa, 10 KOTOpoii cautio obzagaers Gesycaos-
HOI0 JORA3ATENBHO CHIOI0 °, T. €. OHI0 MCKIYEHO H 10KASA-
TeJIRCTBO NPOTHBHArO, pasBh ecim OB OHIAO AOKABAHO, UTO KOH-
TPArenTh BO BpeM:d cocTasiemia cautio me HaxXommica BH TOMD
wherh’. Beabxersie aroro nepecranin copchws mpomsHOCHTH Ca0BA
CTHNYJAIIN, SANNCHBAA HXD BB cautio, kakbh GK IPOUSHECeHHbIS:
MHEIME caoamd. Ba jbak crunyaania npeeparmiack BB mnChH-
MEHHKI! ROHTDAKTH, XOTA TeOpid MPHCTOBH HPOXOIKAIL PAsCMa-
TPHBATH e, KaKD BepGAJNBHEI KOHTPAKTH.

Codepacanie CTHIYAANIE MOEETH GEHTH CTOXD Ke pasnoos-
DasHoe, Rakb cofepxapie 0043aTe’bCTBA BOOOIE; CTHNXANiA
MOKETH 0GHATH BCEBO3MOKHBIA J0rOBOPHKA 0043aTeIbCTRA, JRITH GBI
OHH OBLIM OAHOCTODORHM H 00JAJaiH HMYIIECTBEHHOK LBHHOCTHIO:
IUIATERD ACHErS, NPeJOCTABIEHIe JADYruXb Bemieff, cosepmenie
pabors, yuymeniz m 1. 1. ITostomy pmmcrie IOPUCTEL M3Jaraiy
00myio TeOpilo I0roBOPOBT NPELMYMECTBEHHO HA CTHOVIALIN, u

BS HACTOAINEe BPeMA IJA OCHOBATEABHATO O3HAKOMJICHIS b J0- -

rOBOpaMH HeoOXOAMMO MsyUeHie cCrumyisamin (xord mocirbimas
y&e Hurab me ynorpeGasercs).

Herp wsw crumyaamim, cmorpa mo cozepmanilo nocrbaueir,
GuBaers condictio certi, condictio triticaria mam actio ex stipu-

¢ Gai. 3,92 sqq; t.1, 3, 15: de verb. obl.—% |, 10. C. de contr. stip. 8,
37. —* Ilpumbpu cu. Bs 1 40. D. de r. c. 12, 1; 1. 126. § 2. D. de v. o. 45,
1,111, §2. D. de d. r. 45, 2. — © Paul. sent. rec. Viity 8251184 §-2
D. de v. 0. 45, 1; L. 1. C. de contr. st. 8, 37; § 8 L de fidei. 3,20.—7 1, 14.
§ 2. C. de cond. stip. 8, 87; § 12. L. de inut. st. 3, 19.

- —
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KAACCHOUEALLA PAS W lCTOnIABA. § 209. 9

latu, cmorpa wo Tomy, waers am xbao 00% onpexbiaenmolt xe-
HeRHOI cymub, nam o gpyroii onpexbienmoii memm, wim, mako-
HeW'F, 0 HeonperbIeHHuxs 06TLeKTAXE.

Yacro sakmowanu stipulatio (cn cautio) moromy, uro stipu-
lator o6bmars promissor’y cosepmurs npenxbiicrsie. * M sors,
ecilm UEPBH NPeIhABIALL HCKD WD CTHOYASUIN NPOTHBH BTO-
poro. 710 mocrbaniii M0re mocpexcrsoMn exc. doli ocymecrRETH
YIOBOPD O npexubiicTBin nmepsaro, a Rpeguroph JOJKEHs OIS
Bb TAROMb Cayuab 10Kasath, W10 OWh coepmmas r0 mpeanbit-
creie ®. Ha rors caywalt, korga npemrhitcrsie 1oMmHO GHIO CO-
CToATh B BHAAUL jeHers BsaiiMbl, MMIepaTopekia komCTHTYIIN
3-ro Bbra " ycramosmum, uro exc. doli (exc. non numeratae pe-
cuniae) jonyckaercda JWmb A0 MCTeUeHia onperbienmaro cpoka
(cmauana oxHOro ropa, co spemenu Jliorieriana matm, co Bpe-
vern lOcrimiana apyxs abrs) nocxb Bmxawm rokymemta; mo
OpOmIECTBIN e OTOr0 CPOKA CTHNYNANIA HaIn cautio cayskuma
1A o0bmasmaro 6esycI0BEEMS OCHOBARIEMT 00432 HHOCTH YIIATATS
(§ 96 up. 4).—Oxogens €O CTHNYAARIOHHOO cautio GBLIL JORY-
MEHT, KOTOPKI BEIABAJICA 6€3B OPME! CTUITY JA1IM BS yAocToBbpenie
moaydenia safima '%; m kb nocabyuemy Onm npuMbEenH o3HAYeH-
HELA HAYaJIa 9KCHENid Non num. pec.; CM. nofpoduocra % § 231,

b. Dotis dictio'' ects (yme Bmexmee nss ynorpedienia npu
IOcrumiant) yermoe yeramowienie dos, o0HKHOReRHO caoBamu: tot
nummi tibi doti sunt.

¢. Operarum iurata promissio'’. Boapnoornymennse, noayyas
CBOGOAY, OONKHOBEHHO 0OBmanm narpony mspbermmA yeayrm mo-
CPEACTBOMD CTHNYIANIM Wi o6Bmania moxs npucaroi.

2. Jdumepdavnoni xwowmpaxms (nomen transcripticium) ko
spemenn IOcrnmiana yxe BumeXs Ush ynorpeGienis; KOATPAKTH
ATOTH COBEPMAJCA [MOCPEACTBOMD BHECEHIA JACHEKHHIXD N0JrOBH
BB codex expensi u accepti'®.

¢ Gai 4, 116; 1. 2. § 3. D. de dol. exc. 44, 4; § 2. 1. de exc. 4, 13—
18 1. 9.1 10. 1. 14, pr. C. de non num. pec. 4, 30.— 1. 41, § 2. D. de
us, 22,1, — 111, 25, 1. 44. § 1. 1. 46. § 1. 1. 57. 1. 59. pr. D. de i. d. 28, 3;
Ulp. fr. 6, 2; fr. Vat. §§99.100.—12 t. D. 38, 1; t. C. 6, 3: de operis liber-
torum. — 1* Gai, 8. 128 sqq.; cr. t. L. de liter. obl. 3, 21.

* To, nro oama cropona BB obasaTeancrsh o0d3ama COREPINETH BH
noassy apyroil, masmaerca pbiicrmiesmt; ecam phlicrsie oxgmoit cropomm
copepmaerca pambme AbficTeia apyroii, To Oyaemb ero HasHBaTh UPEJ-
abiiersiems (Vorleistung), a mocabayiomee pbiicrsie apyroif cropomm
nazoBemMt Bosgbiicriem® (Gegenleistung).
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3. Peaavnwte xowmpaxmur no upasy IOcrumiana 6HBanTb
ABYXH POJOBH: T. H. contractus nominati m contractus inno-
minati.

a. Contractus nominati. Hbroropae peanbHsie KOHTPAKTH (a
umMerno Th, KOTOpEe HampaBleHN ©a BOSBpAINeHie XARHArO in
genere uwau in specie: saens, commodatum, depositum, sanorosoit
aoroops, §§ 273—279) npuHagIeRATH Kb WHCIY BEChMa pac-
NPOCTPAHEHHEXD WPHAMYCCKAXD CLBIOKT; 10ITOMY YiKe BT Iie-
pioans pecnyGauke oHE Onam cHAGKEEH OCOGHMD HASBAHIEMD ¥
Teopiero; Trakie porosopsl umbioTs cmay. xors oGbmanie BosBpa-
TETH MOJyYennoe mnocrbrosano medopMaIbHO.

b. Contractus innominati (Gestumenuse womrparra)'‘. Ecam
0RO JHNO COBEpmaeTs BB MOJB3Y Jpyroro mapbermoe abiicrsie
Ch HeGOPMATBHEINTL YLOBOPOMS, MTO JOJKHHED COBEPHINTH BO3-
abiicrsie, TO, nO mpaBy pecnyGiMKAHCKArO uepiofa, JUM NOJY-
4aTeNsd He BOSHHEANO 00J3aTeNbCTBA, TAKD YTO ECHH OHB AOOPO-
BOJNBHO He wucnoiusas ob6bmammaro, TO JHMIO, COBeplIHBIIES
npexnbiicreie, Morao ory Hero Jmmb TpPeGOBATH  (TOCPEACTBOMD
condictio ob causam datorum, § 282 mp. 1) BosBpamenii
HOJNYYCHHATO, TAKh KAKh OHO OOMAHYIOCH Bb CBOeH Hagemih
na sospbiicreie '°. Ho Bp mavanb mmumeparopekaro mepioga'® mo-
JyuaTelb YyiKe NpHsHaBagcA 06A3ANHBIMD Kb YCJIOBICHHOMY BO3-
abiicrsio '; Thub me membe npaso Jmma, cosepmEBmAro Tpej-
Abiicrsie, TpeGoBaTh BOSBpAaNEHiA WOJNYYCHHATO, BCe TARKM He
ORI0 OT™WBHEHO, Takh 9YT0 eMy NPefoCTABIANOCH HA BHOOPSH '°
OPHAYANUTH HOJAYYaTexd nam (mocperctBomtb actio praescriptis ver-
bis, in factum civilis)'! kb cosepmenio sosybiicrsia, nau (mocp.
condictio ob causam datorum) Kb BOSBpAIIEHI IONYYEHHATO:
MaJI0 TOro, ero mpaso BEOGOpa ORJIO A0 TOr0 HEOrPAHAYEHO, YTO
OHB MOIb TPeGOBATH BOSBDAMEHis NOJYYEHHArO HE TOIBKO BCIbA-
CTBie HEHMCNPABHOCTH NOJyYaTens, HO mHOrja (§ 282 KoH.) BB
cayuah meposmommocTH BosabicrBia (ob causam non secutam) *°
u, 10 npasnnbnomy, HO ocnapusaemMomy MubHilO, npocro mo

1 t. D. 19, 5: de praescriptis verbis; t. C. 4, 64: de rerum permuta-
tione et praescriptis verbis.—'% 1. 65. § 4. D. de c. md 12, 6.—% 1.1. § 1.
L. 19, pr.1. 20. pr. D. h. t. 19,5——"‘1 8. 1 15. D. h. t. 1 51 7 §§2 4. D.
de pact.2, 14.—'*'1. 5. §§ 1. 2. 1. 7. D. h. t. 19, 5; L 4. l 5. C. t. 4, 64.—
# 1.7, § 2. D. de pact. 2, 14; 1. ‘23 i. £i D. comm. div. 10, 3; ] 6. C. de
transact. 2, 4; 1. 6. C. h. t. 4, 64— 1. 5. §§ 1. 2. 1. 8. § 8. 6. L. 5. § 4. D.
deccdcns12,4l5]lOCdecobcd46
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uponsBoay (B CHAY T. Has. ius poenitendi)®'; ammb 106poBOABHOE
Bosubitcreie npexpamano ius poenitendi*’. — Ormocamieca cioga
JIOrOBOPEL 70 004vuwed wacmu He MONYTHIN BH OOBICHHON KUSHH
0cOORXD HASBamill (270 OHLIN «GesbUMEHHEe» AOTOBOPH) M MO-
aromy noxapaspbisaues Ha uernipe obmia kareropin’®: do ut des
(wbna), do ut facias, facio ut des, facio ut facias. Omm nouy-
YEIH  cuiy Mmano no many; aaxke I[lasens eme He mpusmaers
Tperheil mas osHAueRHHIXD Kareropiii’!, mempy rbus Kaxm mpouie
KJI&CCHYeCKIe IODUCTAl CYHTATOTH NbficTBUTe HEIME BCh ueThpe.

4. Koncencyaavnwe xowmpanmee. llyrems uedopmaisuaro
corjamesig, 1O ApeBHEMY ius civile, MOrig BOSHHEHYTH YeTHpE
JblicTBuTenbHEA oOaAsaTenberBa *®: Kymad, maewms, societas, man-
datum (§§ 286—307). Ilpouia medopmarsunsa cornamenia (pacta)
HE NPOHSBOAMIN HUEAKOrO 00A3aTeNbCTEA, 110 NpaBHAbHOMY MEbHIO0,
AQ:Ke maTypasbHaro*®, 0JHO TONBKO pactum usurarum HOpOEAAIO
Harypambnoe o0azareascrso . Jlansabitmee passurie mpasa 10
IOcrruiana nponsseno sxbcs Mano mepembns:

a. Hbroropsms pacta GHIB NPHCBOEHS MCKDL: OTHACTY HPABOMS
0pECTORS (ThMB pacta, KOTOPHA ' NPHCOBOKYIIAMICH TOTYACH NpPA
sarmouenin cpbaxu bonae fidei, pacta adiecta)®®, orsacrm mperop-
CKEMB npasomb (constitutum, § 264, pactum iurisiurandi, § 99:
TaKbs HaskB. pacta praetoria), OTYACTH EMIEDATOPCKUMHE 3aKOHAME
(pactum dotis, pactum donationis do 500 solidi, §§ 332. 69:
Takh Has. pacta legitima)'’. MckoBma pacta maswBamrca Temeps
pacta vestita BB nporusBonoyo:kHOCTh G pacta nuda.

b. Ecan pactum 6puto manpasieno ma Baaumuna rbficTeid, @
OJH& CTOpOHA HcnoaHuia obbmannoe pbitcTeie, T0 BosHHEAND
OespUMEHHHNA peaibHmil KORTparTs (Bmme 3. b).

¢. Mmuepatops SeHORDL yCTAHOBHIS HOBHEIL KOHCEHCYAJNbHBIX
KOHTpakTh—contractus emphyteuticarius (§ 179).

B. Jeauxmw. 1. Howamie w ycaosin. Jeauxms ecmv maroe
HeA03BOACHHOC Onticmeie, KOMOPOE NOPOACOAEms 00A3AMEIVCMEO.

518 b;

, 4. “l 1 §2Ddev.o 45, 1;1. 56. D.
2 Ddesol4631314]2"0(16“843211
§ 8. D. depign a. ]3,7—’317§§56D depact214,1721ml7
D. d. c. e. 18; 1.—* 1. 6. C. de dot. prom. b, 11; 1. 85. C. de don. 8, 53.
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Beakift peanrrs npeanoraraers: a) npornsonpasmoe jrbitcrsie (a
He TpOocToe YIymenie): mpoTHBonpasHoe xrhiicrie 10MKHO MmO 006-
memy npasuay cocroars Bh dolus, »b ofamoms cayuab (damnum
iniuria datum, § 313) omo moskers cocTOATH BB culpa: CHOCOOHK
Kb JeJHKTaMD JEmb TH Juna, KOTOpHA cnocofEm Ko BMBHemino
(§ 71): b) nospemnenie raroro JuGo venopbueckaro Gaara (Thia,
- CBOOOIBI, HMYIIECTBa, 1ecTn). ——

N9, OGASTEALCTBO: H3H ACMMKTA MOKOTH GHTb IBOAKOE:

a. ofasannocms G0IMRCMUMY  YwepGs, OCYMECTBAACMAd 10~
cpelcTBOMB T. H. actio rei persecutoria (§ 81): oma umbers
wbeTo TOABKO BB TOMB cayuab, ecadm JeIMKTOMD HAHECEHD HMY-
IMEeCTBeHHRIT BDENT;

b. o6azannocmy  ynaamumsv wmpadhs, OCymecTBIgeMas mo-
cpencrons actio poenalis (§ 81); abno Bb TOMB, uro, W0 ipes-
HeMy puMCROMY mpaBy, wbkoropsie npocrynkm (tags mas. delicta
privata) Kapaguchb He YroJOBHHMD HAKasaHieMb, a B3HCKaHieMD
JeHeRAAr0 mMTpada BH NOAb3Y’ MoTepIismaro, KoToparo nocabamiii
MO TPEGOBATE rPAKJAHCKIND HCKOMT; BB MMUEDATOPCKiil mepioxs
BUEpBEE BbH 00aacTé Goablueil -4acTH JeIHKTOBD mnoTepuwbsmeMmy
OblJI0 TIpepOoCTaBJIeHO Ha BHIOOPD WM B3HICKATH YACTHEIL mTpadb
NyTeMb TPaEIAHCKATO TNpoONecca, HIM 10TPeGOBATH YrOJOBHATO
Hakasapia sa crimen extraordinarium®, m oGukHOBeHHO HEOMpa-
ao0eh moeabamee *'.

C. Quasicontractus. Ilods quasi-kowmpaxmamun pazyumonts
oOnRzame.nemea, crooMnA o 00AIWMEAVCINGAMU USH KOHMPAKMOGS.
Pait ** u IOcrupians ** sambuaors o mbroropmxt o6Gasarems-
CTBAXB, WTO NOJKHAED sABAfercA OOA3AHHBIMD, XOT4 OHD H HE 3a-
KJIOYRIB Ch KPELUTOPOMD KOHTPAKTA U He COBepINHIB ACAHKTA;
OHN NpHOABAAIOTDH, 4T0 MOdTOMY (!) ero o0sa3aTeabecTBO BOBHHEIO
quasi ex contractu; cofa omm orHocars cabiyioutie caysam: 1)

1. 56, § 1. 1. 92, D. de furt. 47,2; 1, 6. 1. 45. D. de ini. 47,10; 1. 3.D.
de pr. del. 47, 1.—% |, 92. cit.; 1. 45. cit.—** 1.14. §1. D. de pr. v. 19, 5.—
3 L 11 § 2. D. de serv. corr. 11, 3.—3 1. 34. pr, D, de o.et a. 44, 7; L. 15.
§§ 84. 46, D. de ini. 47, 10; 1. 8. C. de ini. 9, 35, —* 1. 1. L. 11. D. a £ ¢.
47, 7.—" 1 1. D. vi b. r. 47, 8; 1. 88. D. de furt. 47, 2—% Cp., cb onmoit
cTopoun, abcera npmm. 34—36; b apyroii croponm,l. 53. pr. D. de o. et a,
44, 7 m coodmenie Ilasna wn 1. 34, pr. D. de o. et a. 44, 7.—% Ha ocno-
nanin 1. 60. D. de o. et a. 44, 7; 1, 180. D. de r. i. 50, 17; 1. 32. D. deo. et
a, 44, % 1L 6. D. ad L. 1. de ad. 48,5.—%° 1. 5. pr. § 3. D. de o. et a. 44,
7= % 1, 3, 27; de obl. quasi ex contr. :
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obasareabcrso negotiorum gestor’a (§ 309), 2)—tutor’a (§ 382),
3) oGasarexscTBO 3L obmemis Gess jorosopa (§ 304), 4) oba-
3aTeNBCTBO HACHABIHWEA 00 OTHOmMEHID Kb NOJNYYATENH OTKA3A
(§ 444), H) obasareascTBo JuNA, 060raTHBIIATOCA OTH MOJYdeHiA
megomenaro (§ 281). Hoswme iop. orsocars cioga eme 6) litiscon-
testatio (§ 95 sub V).

D. Quasidelicta. 109 quasi-deausmamu pasyrnoms 001~
FAMECMBA, CTOONMA €3 00A3AMEALCMEAMU Us Jeauxmoss. 'aii *!
B I0crunians ** sambyaors o wbroTOPHX® 00643aT€ALCTBAXD, UTO
NOKHRED ABIfETCH O00A3QHHBEIMD, XOTA OHD HE COBEpmINIb HH-
KaKOro AeJdKTa, N npuGaBaaloTe:, 4ro noatomy (!) ero obGasarelb-
¢TBO BO3HMEJAO (quasi ex maleficio; cioaa omnm ormocars odasa-
reaserBa: 1) cyapd, qui litem suam facit (§ 322), 2) roro auna,
xotopoe orhuaers mo act. de effusis et electis, a pasmo u TOrO,
roropoe orebuaers mo act. de positis el suspensis (§§ 314, 316),
3) ropaleJbInuEA, COJE[IKATENs] TOCTHHUIE M IOCTOSAIAr0 ABODA,
KOTOpHE, 10 NPETOPCKOMY DAMKTY, OTBBYAOTH 34 Epamy H Apy-
ria spepawa abicrsin csomxs mojeir (§ 312 mp. 11 u § 314
mp. 1).

II. § 210. Kpuruka rraccrduranin I'ag n IOeruaiama x sambua
ed HOBOI.
Hesse, iiber das Wesen und die Arten der Vertriige des heutigen Romischen
Rechts, 1568,—Brinz, kritische Blitter. Nr. 1. 1852.—Baron, die Condie-
tionen, § 4. 1881.—Savigny, §§ 76. 77.—Seuffert, zur Geschichte der obliga-
torischen Vertriige. 1881. — Vangerow, § 600. — Windscheid, §§ 302. 303.
326. — Brinz, §§ 247. 319. 3387. — Bekker, § 9 Beil. 1.

A. EKpumura. Yermpexuiennoe jybiemie ocroBaHifl IPOBCX0-
sijleHia 0043aTebCTBh CBOMCTBEHO He (—KakD HEOCHOBATEJNbHO AY-
MaoTh—) BooOmEe PUMCKOH HOpUCHPYACHNiH, a JHmb Bo33phHIANMD
I'as !, saumcrsosanuuys IOcTenianons *; npovie pHMCKie HWPHCTH
AOBOJBCTBOBANNCH JAMb VEasaHiems Ha riasabimis ocHoBamia
BOSHUEHOBEHiA 0053aTeNbeTBh: KOHTPAKTH ¥ Aenukrsl. Ono m me
MCUEPNIKIBAETE TPEIMETA: MHOrO 00A3ATeALCTBD HEJb3A NOJABECTH
HE TOA® ONHY H3% aTuxb kateropift. Hakomems, sra riaccupu-
Kalif COAEPEKNTD BA HEACHNA BHIPAKEHiA; CJAOBO «KOHTPAKTD»

41 5.8 4—6. D. deo. et a. 44 7; 1. 6. D. de extr. cogn, 80, 13. —
¥ ¢, 1. 4, 5: de obl. quae quasi ex del nascuntur.—* L. 1. 1. 4. 1. 5. D. de
obl. et a. 44, 7.—* § 2. 1. de obl. 3, 15.
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03HAYALTD, YTO 00A32TENBCTBO OCHOBAHO Ha BOAE CTOPOHSH, CIOBO
«JeMMETD»,—NT0 00A3ATENBCTBO BOSHUEALTH HSH HPOTHBONPABHALO
AbfieTBiA;  HO  KagiZ  00CTOATEALCTBA HOPOKIAIOTE T. H. obl,
quasi ex contractu u quasi ex delicto, storo w2p Hassamig me
BUAHO; M vacro uopropAemsa 'aems n IOctupiamoms caopa: sed
quasi ex maleficio tenentur, quasi ex contracta teneri videniur
U T. IL,—BOBCe HE YKaBKBAOTH, KAKOBO OCHOBAHIC G0aMUNHOBEHIA
9THXD 0043aTeJBCTES: OHH YKABKBAIOTS JANMb HA TO, YTO I0KHUKD
N0 (Uasi-KOHTPAKRTY doagicens oOcyxcdampca 1w0x00H0 JOILRHERY
0 KOHTPARTY, I0LKHHKD [0 (UASi-TeNMKTY —0Z00HO XOIKHHEY
110 JCTHETY, Taks 970 X110 ugers o cxoxcrsh omenmemsenmocm.—
Hraiws, uss nonarit, KOTOPEA DHMCKOe NMPABO AASTH AMA KAACCH-
(pukariz OCHOBAHIM BOSHHKHOBEHIS 0643TeIBCTRD, IPHIOLHH TOABEO
KOHTPAKTh M JICAHKTD.

B. ammna waaccufurxaviv Ian w cmuniana dpyow. Cb-
AyeTh NPUHATH NATH OCHOBAHIA BOSHEEHOBeHis oGasarenncTss: 1)
001060p3, 2) 00HOCIMOPOHMING 60NN DOANCHURA AU €10 HACAMID-
damean, 3) 600 cyovu. 4) 00moCmMOPOHHEE EMMUAMEILCEMED 0)-
HOW auua 63 cfiepy npasa dpy010, Gydems A IMO GMRUAME.Tb-
cmeo  nedosgoaennoe (deauxms) w.au doseoaennoe, 5) noioncu-
meavnoe npednucarie 3aKOHQ.

1. Jowsopy. llpn penennis pnmeraro npasa BepbAIbHBIE KOHTPAKTHL He
upusnauch »H lepyaning Hanporws, 00mvHOE HpaBo yerauosmio B%h lepaa-
Hin b koBuB 16-ro pbra (sv Hrazin n Opanuin Yi&e HeMHOT0  pambiie)
T0 10107KeHie, uTo BedAkoe obbmanie, xora Ow W AamRoe HeQOPVATBHO, PO~
H3BOXATD JBACTBATEIbHOE 00A3aTEIBLCTBO; H0aTOMY, BB HelHbIHENS npash Ba
wbeTo «ROHTpakTa» CABIyETH MOCTABRTH  «00A3aTeABCTBEH U JOTOBOPBY .
Copro, NpHHATICEHTS AW BCETIR TENCPEITHENMY J0T0BOPY XapakTeph pHMCEAIo
KOHCEHCYaJbHATO KOHTparTa, mam eme mxbers smavenie pumckoe rbiemie a
PeAIbHKIE H Roncencyathunie xoroeopst. Ilo mpasmisnomy wmbmito, cabryers
Da3IMYaATh NOBMEHOBAHELIE M Oe3bUMEHHBIE DEAJbHKE KOHTPARTHI:

a. Packie Gestumennsie peaibHue KOHTPAKTH HAUDABICHB! 10 06meMy
NpaBmay Ha moxyuemie uspberaro eosomiicmein: aro WhHOBEIe JOTOBOPBI
(§ 215); muemno mostomy mxmb eabayers Teeph pascMaTpUBaTE Kakb KOH-
CeHcyaibmkie 10roBopel, nbo no muiwbummeMy mpasy yaxe mnpocroe ofbulamie
A3€TH LpPaBO HA MCKD, W KAKIIE KOBTPATERT MOXKETS Tpelosath memodHemis,
Xord Obl cawb eme He copepmads ofbmansaro ¢b cpoei CTopoBnl ybiicTBin;
AHIIG pelueIaraeTed, 9YT0 OWDL TOTOBB coepuraTh AbficTeie (moroMy urto BB
NPOTHBHOM® CIydak ey yrpoxkaeTh Tawb Has. exc. mon adimpleti conlra-
ctus, § 215); naabe, ecam ogma CTODOHA COBEPUTHTS npe&te obbmannoe

—
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abiicreie, To eif, no HBIEbBUIHEMY NpaBy, yAe He UPHHALIERNTH ius poeni-
tendi, Taks kakh OHA AWML yoaaTwia xbAcTBMTEABHEIT Z0arb; ius poenitendi
uwbers reneph Mbero ammb b ToMB cayuak, ecam Tawoo @awbpemie ero-
pOHB, Hamp,, ecIH BeA exbika mubeTh BH BULY CIMHCTBCHHO MHTepech JRUA,
coBepuImBIIare upeyrbiicrsie; Bb oToMH cayyab m Temeph eabiyers pascMaTpu-
BATH JOr0BOPD, Karh peadsubli. Cabayers jaabe sawbrurs, uro RBROTOpLIS
Oe3BAMEHHLIC JOTOBOPE HANPABIGHKl HA 6036pAUICHIE NOJYUCHNAL0, TAKD UTO
ogm ne wbaosme joropopel (Hamp., inspiciendum dare, experiendum dare, pre-
cario dare)®; m aTH cayuam, Be UyKINe B Tenepemuesmy ofopory, cabayers
W Teneps NPH3HABATH PeAALHEIMH oroBopawu, mbo mpextbiicraie mpomCXoABTEH
sybes W Temeph HEe HA OCHOBARiM NpeIsiAymaro ofbmanis, a 106poBOABHO
(ep sub b).

b. Puseie HOUMEHOBAHHKE peAJbHEC KOATPARTH Beh HAmpapiewsl na
gozepawenie noxydennaro; obbmanie eosepamums nwberTn TOYHO TAKE IKe
whero 1 B HuEBmwews upawsb, mosromy contractus nominali u vemeps eme
ABAAOTES peasbHbiME  forosopaym. lloi0muMB, STHME JOrOBOpAMD WaALMO
upexmecTsyers obbmanie cosepumte npexxbiiersie (amp.. pactum de mutuo
dando, de commodando), m aro ofbmanie Teueps JALTH HCRD; HO ofbmasie
BOSBPAILHIN JaerTcd He omospevenno ¢b odbmaniews npexbiicrsid, a Juilb
npn cosepuenin mocabiuaro, nfo npemie oHo Oblio 0bl cOBCHMD HEMBICIHMO
HIH MBICANMO TOJBEO, KARD YCI0BHOE.

2. Oduocmoponnee wu3sasaenie 6041 00ANCHUKE WAU €20 -
candodamesn OHBaeTH BH HBKOTOPHXD CAYYaiXbh OCHOBAHIEMD
BOBHHEHOBeHia o0asarexsciBa: pollicitatio (§ 211) m oTkass
(§ 444).

3. Ha ocnoBaniu 604w cydvu 00643aTENBCTBO MOKETH BO3HHK-
HyTh Bb mnpomeccaxs o pasgbab (act. familiae erciscundae.
communi dividundo n finium regundorum); Kak® CyApa MOKETH
A4 paspbiaa yeraHaBimBaTh BEIIHBA NPaBa PasHAro poja, TOTHO
TAKD K@ OHBL MOKeTh Bozxoxurh ma adiudicatarius ofasammocmn
BosEarpaguth npouuxs condomini (§ 132 np. 1. § 305 mp. 9).
Bs pecrmrynionnmxs mponeccaxd (§ 111) cyips Mokerb BO3CTA-
HOBHTH NpeKpaTHBmeeca 0043aTeNbCTBO.

4. Karp ocuosamie npoucxomaenia o0gsaTesscTsa, 00JbIIOR
sHavenie umbery odwocmoponnee emmwamevcmeo OZHOTO JBIA
Bb ciepy mpasa Apyroro; Takh KAKh HA BCARAr0 JLOJKHB IALATH
nocabaeria ero jpbiicTeiff, TO BCAkoe ojBOCTOpOHHEe BMbmIaTen-
CTBO BB YRy IpaBoBYKO cepy. BL 0coGeHHOCTH BB cdepy uy-
JKOT0 HMYIIECTBA, MOKETH IOCIHYKHTh OCHOBAHIeMD A BOBHHE-
HOBenis 00ssaTeJabCTBa, OYAETH JH ATO BMBIIATENBCTBO 103BOJEHO
NPABOMS IIM TPOTHBONPABHO.
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a. Ilporusonpasnoe Bwbmareascrso COBTALACTH Cb MOHATIEMT
ReAUKTA 1 -00CYHIAETCA 1O HAYAKAMD NOCABIHALO, o ¢b 0THOK
BAKHOI0 pA3HmuEIo BT Temepemdess npash, a mueHno: mo puMcouy npasy
USL JCTARTA BOSANKACTH NDHTASAHiE Ha BOMMATpAAeHie sa yOWTRN man Ha

WTpads, HAR W HA To, W Ha Apyroe, Teueph ke UpHTAsamie HA UITpadrh 3a
HEMBOTHMIL uCKIwYenisMm ©e cymecrryers (§ 81 sub 1II).

b. Jossoxennoe npasoys Bybmarenscrso B uymkyo mmyme-
CTBEHHYI0 chepy O6HEMAET: 06A3ATEALCTEA 3D negotiorum gestio.
H3b ONCKR, 8% cAyualiHaro o6menia,

5. Ilo ocobenno macroareanupimm, TPeGOBAHIAND ClpaBeLIn-
BOCTE 7pago BBeno Hhckoabko oGasateascrsh (T, m. obligationes

ex lege); coxepmamie mxm Pasinyno; HBROTOpHA M3H HEXD HAXO-

A41CA BL CBA3K CH TBMB 00CTOATENBCTBOMD, &) YTO OLHO JHUIO 060-
TaTHIAOCH Ha CYETH UMYIECTBA APYTOro hopMarbao—npasombpasMs
IyTeMD, MATEPIaNbHO ke —0eah OCHOBAHIA (§ 285), b) uro meway
ABYMA JHIAME CYIeCTBYeTs Thenas pogcrsenmasn ceass (§328, 329),
€) 910 k10 auGo motepnban ymepos, moamaro Bosmbmenin koro-
paro me jpaert Gopmarsmoe mpaso (§ 314 caby.).

Hsv osmavennmxs ocmosauii NPONCXOENACHIS 0648aTCALCTBD
Bb CHCNIaNBHOML H3NOKEHIH HY:EIAIOTCA pollicitatio (§ 211),

AoroBopy (§ 212 cabp.), orkass (§ 438 cabn.).

A. § 211. Pollicitatio.

t.D. 1, 12: de pollicitaﬁonibus. — Regelsberger, civilrechtliche Eror-
terungen. §§ 41—48, 1868.—Schiossmann, der Vertrag. % 19. 20.— Regilsb- rger,
Streifziige im Gebiet des Civilrechts. S. 17 f. (die ollicitation). 1892, —
Vangerow, §§ 603. 615. — Windscheid, §§ 804. 308. — Brinz, §§ 307. 561. —

Baron, § 136.

Pollicitatio s OOIMPHOMD CMBICHE O3HAYAETE BeAROe 06a3a-
TeIbCTBeHHOE oGbmanie '; 65 mawcnoms cuvican pollicitatio osna-
naems 00HOCMOponnee uzsaeaeHie 604U, 62 KOMOPOMS 00HO U0
obmwaems coeepuumy 6 nOAL3Y Gpyrono xaroe auGo omdicmeie:
bactuim est duorum consensus atque conventio, pollicitatio vero
solius offerentis promissum . Tagoe U3LABJEHIe BOIN 0043KBaETD

Y1.43. §1.D. de ¢. .18, 1; 1. 5. . de contr. stip. 8, 88.—% 1. 3. pr.
D. h. t. 50, 12.




poLLICITATIO. § 211, 17

USBABIAOMArO TOTYACH (T. €. Gesb NPUHATIA ero APYruMb JH-
IOMD) JHMb B CHBAYIOMEXD CAYIAAXD:

1. By caysab o6bmania Bb noabsy o6muER, ecam 114 TaKoro
obbmania "ects ocoGmii mosoxs (iusta causa), wamp., o6bmarno-
meMy Jasa miam Oyjerb Aada Kakas Ju6o AOJKHOCTH; OOMIHA
nocTpajaia OTh momapa nim semierpscenia *, Eeam takoro mosoxa
He cymécrByers, 10 oGbmamie o0AsmBaeTs JMmMp TOrga, KOria
yi&e HAYAJOCH HcuoiHeHie obBmannaro *, ;

2. By caywab oO6bmanis b moabsy mepkeM mim Kakof auGo
Gaarogecrusoli whiam ° (votum, 065Ts).

3. Ilpunagnexurs 1u nyGuuMHEN BESOBB, T. e. 0OBABICH-
Hoe nmyb.uvno oObmamie xbiicTsia BB MOJAB3Y TOro, KTO COBEp-
muTh ¢ CBoeil cropomst mspberHoe mpepybicrsie, mamp., o6b-
manie mpemift 3a counmenie, Harpajs 3a BOSBPAIIeHie MOTePARHOL
Bemy, Kb yneny pollicitationes niw, moxers Grrh, ero npasmisnde
NPUBHATE JOTOBOPOMD Cb  HEONPETMACHHUMS TUILOM',—DTO BOHPOCS
CHOPHEI; nepeoe MEbBHIe sacay:RUBACT: NPEANOUTeHIA KAKD NOTOMY,
UTO PHMCKOMY [DABY 002060pbt Cb HEORPLOMACHNOIMU THIAME
O BOOOmIE UYKIW, Takbhb B 10 Tof npuumEk, 90 HAa 0GBAB-
JeHHYI0 Harpaxy mwberh mpaBo M TO JMIO, KOTOPOE COBEpIIAeTh
Tpedyemoe nrbiicreie, He sHad o BRBOBE (crazo Gumrh, Gesh accep-
tatio). Bupouews, sroro noxomemia meabss mopkphnomts n0Kasa-
TEJLCTBAME H8h HCTOUYHHKOBD, TAKD KAKh O OYOIHIHOMS BH30BE
nocrbanie HEYEro He TOBOPATH, HECMOTPA HAa TO, UTO ATO ABJIEHie
Omi0 y Pumasms 20BOJBHO pacupocTpaneno °*.

Hbroropse mpusmaors eme uerseprait cayuait pollicitatio:
obbmanie npugamaro (§ 332): nbiicteureasno merounmkm © wacTo
ynomuraiTs 0 pollicitatio dotis, Ho BB oOmems cmmcrb, BB
cupicah BooOme obAsareinscTBenEaro o6bmamia ’ (Bumme mp. 1),
a He BB cMecab opmocTopomHAro 06hmami.

311 8118 pr.1.4.1.6.82 1719 111‘12.§1.l.13.pr.1.
14. D. h. £. 50, 12.—4 1. 1.§§2—5. 1. 3. pr. 1.6.'§ 1. D. h. t. 50, 12—% 1. 2,
Dht5012c18Xdecens339—°al4§4 . de cond. ob turp.
c. 12, 5; 1. 15. D. de praescr. v. 19,5.—¢ L. 6, C. de dot. prom. et nuda polli-
c1t51111113Cdeiuredoto,l2ll§8Ddedotc011377—

" Oum. Bume mpmy, 1; 1. 25. C. ad sct. Vell. 4, 29.
2
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B. TOI'OBOP'Eb.

1) § 212. Coraamenie. IIpexsapmreasmsii jxorosops: Ipoxama
¢b WyOJHIHATO TOPTA.
Scheurl, Beitrige. Tons 1-ii, crp. 305 cabx. 1853. — Regelsberger, civilrecht-
liche Erorterungen. §§ 1—40. 1868 —Drgenkolb, der Begriff des Worvertra-
ges. 1871.— Schott, der obligatorische Vertrag unter Abwesenden. 1873. —
Koppen, der obl. Vertrag unter Abwesenden. 1874. — Schlossmann, der Ver-
trag. § 16. 1876.— Karlowa, das Rechtsgeschiift und seine Wirkuug. §§ 3. 4.
1877. — Ihering, ges. Aufsitze. Tonsn 1-if, crp. 402 cabx. moms 2-if, erp. 67
cabx. 1881. 1882, — Bechmann, der Kauf. Town 2, erp. 270 cabx. 1884 —
Vangerow, §§ 603. 109.— Win ischeid, §§ 805—308. 310. — Belker, § 94. Beil.
IT. TV. § 96. — Regelsbevger, § 150.

I. Tlousarie poroBopa BoOGme OHUO YiKe H3I0KEHO BHIIE
(§ 48); suber mpers pbus Jmmb 00% oGAsamervcmeennoms 10-
roopk. O6asameavcmeennuitc  0oweeps ecmy coraawenie d6yxs
UAU HICKOAVKUTT AUUT O MOMG, WO OOHOW CMOPOHOIW OOXHCHO
bimus COBEPMWENO OPYLOT USETLCMMOE ONACINGIE UAU MO QOLNCH
Ovimy  coeeputenst  63aummunia Owicmeia. Coriamenie cocroaroch
(ZOroBOPS saKAOYeHH, coBepmens, c¢. perfectus), ecam mmberca
HaJuMIo: a) npepnoskenie (ofdepra) o cTopoHk GyAymAro L0JE-
HEEA, T. e. ero obObmanie cb-mhasio sakiouenia jorosopa, b)
upunarie o6bmania (acceptatio) Gyaymums KpeinToOpOMS; NpHHA-
Tie JOMEHO OHTh USHABICHO Gydywsemy doascruxy (WIn ero npef-
CTABUTEJIO ); afex:,z:y OTCYTCTBYIONUME 910 Oyjaers umbrs wbero
Jumb BB TOMD CAyiah, Korja ushABIEHie NPUHATIA ZOMIO KO
Oyaymaro jpomxksEmka (1. H. Empfangstheorie, teopia moxyuenis),
Hamp., NACKMO NPUHEMAKMAro npejlokeHie OTAaHO B PYyEH Oy-
Aymaro JOJAEHHER HIH TOJ0XKEHO BB ero kpapruphb: Bb STHXD
CJyYaax® JOrOBOPH COBEDMICHD, HECMOTPA Ha T0, 4TO AAPecaTh
eme He npoyenrs nucema. Teopis moayuewin Bupodems ne ecrs
o0ImenpueHAHNAA; UPOTHBS Hesd CTOATH ABa Mubmis: meopia wuss-
acaenin (Aeusserungstheorie) u meopia eocnpiamia (Vernehm-
ungs theorie). Ilo meopiu ussnsaenia, porosops yxe saRIOUEHY
Bb TOTH MOMEHTH, KOrIa NPHHEMAIONUIl uUpejioxenie xaersh 06
ATOMb HSbABIEHie (HAUD., Bb TOTH MOMEHTH, KOIJa OHB GPOCAETH
IHCHMO B IOUTOBRM AMMED HIM HepelaeTh MOCIAHHOMY): HO,
BB, u3bABIeHie 00ASKBAETH Juws M00aE, KOrAa OHO CAbIAHO
HaJJIeRAIeNY JHUY, CTAN0 OWTh Juwb 65 MOMs MOMEHMNG, KOTLA
OHO JOXOAMTH 0 HAANEKAMAr0 JHNA: [OYTA :Ke M MOCIAHHBIR
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cyTh TpPEICTABMTEJH He agpecara, a nochuaiomaro. Ilo meopiu
GOCHPIAMIA, JOTOBODD SAKIOYEHD JHMb BB TOTH MOMEHTH, KOIja
OYAYINi JOJKHHED TMOAYunrs (Bocnpisxs) cebibmie o mpmmarin
€O CTOpOHK GYAYIAro Epepuropa (T. €., BH NpPUBEIEHHOMD BRINIE
upumbph,—anmb nocak npouremia axpecaromb nmesMa); nbo co-
raaImenie CTopOHD J0JKHO JOCTATHYTH COSHAHIA DTHXS MOCTBIHUXD;
Bh 1103y 9TOH Teopim roBOPHTH, NOBHIMMOMY, TO O0GETOATENB-
CTBO, YTO CTHOYJIAINA rAyXOro HUYTOKRHA, TAkh Kakh OHDL He MO-
KeTh canmarh orsbra '; HO NPHYMHOK HHYTORHOCTH 31bch
ABIAETCA He T0, YTO OTBBTH mpoMuECcopa He JIOXOAHTH IO CO3HA-
gif rayxoro, a ckopbe To, ur0o OHD BOOGmME X0 TAYXOro HE JXO-
XOIATH: 10 OTHOMEHII0 Kb IIYXHMD BOOOIIE HEBOSMOKHO HHKAKOE
yeraoe mabapienie.—Msh Bameckasanraro cabryers:

1. OGasarenbcTBo eme He BOSHHEIO, KOrja OXHO Jumo cab-
Jano mpejrozkenie ofdepry (propositio), Ho apyroe ammo eme
fe H3BABHIO IPEIIArai0meMy OPHHATIA HTOro NpefIoKeHia (Hamup.,
MEARAY OTCYTCTBYIOMHUMH—TOrAA, EOrA2 MHCHMO O NPHHATIH eme
uaxojurca BB aopork). Jo asroro Momenra Kakb npejiomenie,
Takb M NpUHATIE MOryrh OHTH BsATH Hasaxb. WHEME caoBamu:
ofifepma no pumcxomy npasy wne o0azveaems, NOITOMY KEaKbH
NPeJJIAraiomii, Tarh ¥ NPUHEEMAIONIA MOKETD 10 MOMEHTA 3aRI0-
YeHid JIOroBOpa OTKasaThcd (BH HTOMEH COCTOHTH NPAKTHYECKOE
SHAYEHie YKA3AHHKIXD BHIIE Teopiii noxyuesid, H3bABIEHiH, BOC-
upiaria); HO MOYTH BCH COrJIACHE BB TOME (XOTA HCTOYHHEH 00D
2T0Mb YMATUABAIOTE), 9T0 JuNo, Gepymee HAsaLb CBOE IPENIOKeHie,
copepmaers T. H. culpa in contrahendo um o6asano moaTOMY BOS-
wheTaTs JApPYyroMy T. H. OTPHIATEJBHE JOrOBODHLIH HHTEPECE.
7. e. ymaatath Bch b yOmTEM, KOTOpHE mOBecKa APyrad CTOpoHA
oTH T0ro, 4ro OpuIa OOMAHYTa BB Hajexih Ha cosepmenie poro-
Bopa (Wamp., TO JUOO, KOTOpPOMY cAbiano npemnoxenie Ry,
He [OJB3yeTcd APYrAMb CIydyaeMb B3akyna, u IbHA TOBApOBH HMOX-
HUMAETCA B NMPOMERYTOKD BPEMEHH [0 B3ATIA NpelloKeHid Ha-
3a]h); UpaBO HA BosHarpamjenie sa Takoit ymepGs me nmbers
whera, ecnw npuparie mocrbiyers yike CIMIIKOME HO3JHO, T. e.
10 HCTeYeHiN CPOKa, KOTOPHH OHID HASHAUYEHD IpeIIaraloIaMs
ung caMb coGOK pasymbica no cupasefauBoMy yemorphbmio., —

1L 1, §15. D. de o. et a. 44, 7; L 1. pr. D. de v. o. 45, 1; cfr. Ulp.
fr. 20, 18.

o
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Ha wmmyo rtoury spbmia craim wHROTOPHA HOBEA 3aROHOAATENH-
¢rBa; OHH OOBABIAITE NPELIArA0MAro a6COMOTHO 06A3AHAMMD
CBOUMD NpEJIOKeHieNs Bb TeveHie wsphernaro He6OIBMOro Cpoka,
BB NPOJOJLKERIN KOTOpPAro orpeuenie He gossoisgercd. Taroit rourn
apbmia JepmEETCA B repMaHCKOe TOProBoe Yiaoixemie, cr. 319,

2. O6asareabcTBO yike CYIIECTBYETH, KOTAA CTOPOHHE COrJa-
CHJIACH, YTO JOJKEHD OHTh 3aKJIOUYEHD 0043aMeAbCmeenHvit 0o-
2060ps MAKOW MO Poda, HAUP., UTO=A0JKEHD OHTH JaHb 3aeMb
Bb TAKYI0 TO CyMMy, 9T0 JOJJKHA OHTh COBeDHIeHA Kymid MM
npopaxka no ragofi To nbeb (pactum de mutuo dando, de retro-
emendo, de retrovendendo, protimiseos, — BooGme pactum de
contrahendo, npejsapureabuni goroeops). Takums o6pasoms npes-
BApPHTEJbHRIH JOrOBOPD ABJAETCA COBEPMEHHKMD IOTOBOPOMB, HO
¢h 0COOMMD COAeDKAHIEMD, & MMEHHO OHD HAUDABIEHD HA BaKIIO-
JeHie BTOPOro J10roBopa, a HCHOJHEeHie I0roBOPa COCTOUTH 3AECH BS
3aRJNIOYEHIN DTOro BTOpOro jxorosopa. Eciu oxsa neh cTOpoEs OTKa-
BHIBAETCSA BAKJMIOYATH YCJOBJGHHEIA JOroBOPH, TO OTH HESA MOKHO
norpefoBaTh KakDb 3aKJA0YEHIA JOroBOPa, TAKh U BOSHATPAMRAEHis
sa yOWTRH, BO3HHKIie u8b dT0ro orkasa (§ 243) *. Ho rars Kaks
J0KasKBaHie YOWTEOBS OKBAeThH 3aTPYIAHATEJbHO, TO OGHKHOBEHHO
CTODOHH JOI'OBAPUBAIOTCA NDH CAMOMB SaRJAOYEHIH JIOroBopa o
meycrofich ° mim gawTh 3a1aToKb (Y HOBHXB I0p.—arrha contra-
ctui imperfecto data), koropmit Tepsers MM OTAAeTH BIABOHED
T4 CTOPOHA, KOTOPAs OTKAKETCA OTH BaKIOYeHia gorosopa *.—
Ecau auma, roropeid mambpeHbl 3akI0UETH AOrOBOP®B, Vike cib-
JaJil B3AMMHEIA 3adBJeHiA, HO eme He Joseam Jbia jgawe Jo
IpeABapuTeIbHAr0 A0roBopa, TO 0OMBHD UXD H3bBABIEHIH HA3H-
BaeTcaA NPeJBAPUTEIBHEIME NeperoBopamm, Tpakratamm. Ilpeasapu-
TeJIbHEE IIeperoBops BHosnb meoGasareasus.—Ecim npegsapu-
TeIbHEI JAOrOBOPS HJHM IPEABADUTEJ]bHKE Neperosopsl 00JeKaTe:
Bb NUCHMEHHVIO (opMy, TO Bh 9TOMD cayiab roBopars 0 myHE-
tamin (minuta); OYHKTANIE He NPHHAANERATH OOJbmed CHJB,
HeKeJNH He(pOopMAIbHOMY IpeIBAPHTENbHOMY AOrOBOPY HJaH Hedop-
MAJBHEIMG HIepPeroBopaMs. '

3. Hbrs mammno corsamenis, ecid CTOPOHE! YCTAHOBHIM ONpe-

2168 D.de v. 0. 45, 1; L 75. D. de c. e. 18, 1; 1 21. § 5. D. de a.
e.v.19, 1. — * 1. 122, § 3. D. de v. 0. 45, 1. — ¢ 1. 17. C. de fid. instr. 4,
21; pr. I. de emt. vend. 3, 23; Cp. 1. 88. pr. D. de rit. nupt. 23, 2; L. 5. C.
de spons. 5, 1.
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ahaenis 06n essentialia negotii, HO BB TO iKe BpeMA YAEPEKAIH 32
€06010 Tpaso peryamposars naturalia m accidentalia negotii (§ 61)
nocrbayiomumi CONIAMEHRiAMY; TAKON IOroBOPH NOKa He HMBETH
00643aTeabHON CHIAR ‘%, |

II. Cymecryers cnopEmif BOnpoch, HepbmeHHEHE BL MCTOY-
HUKRAXD, KOIA HACTYNAETH COrIAmenie CTOPOHb NPH nyOAuUNHOMS
mopen (NPOJAKA NBHAUMOCTeA—AYRIIOND, NPOAAKA HEIBHKAMO-
crefi—cyo6racrania). Ilo rocnoxersylomeny Mubrio, coBepmaomLif
ny6AEuHE TOPrh BHSHBAETH UPACYTCTBYIOIMEXE NPELIOKATH eMy
JOTOBOPS; C€TAI0 OHTH, eCHU NPEeLIOkKeHie WIM JUYHOCTH OpeAIa-
PAIOIIAr0 eMy He MOHPABHTCA, TO OHB MOKETH OTKA3arbcd OTh
npojak| eMy H B3ATh BR3OBS ‘Masans; jarbe, Memay HBECKOIb-
EMMH TPEJIOAKeHiAMH OHD MOKeTh BHOpaTh TO, KOTOpOE eMy
6oasme mpasurca. Ho wbroropsie IOPHCTE YTBEPKAAOTEH, YTO
coBepmaouii nyoauIHEE TOPrH CcaMb HpejliaraerTh J0rosophb in
incertam personam (1. e. TOMY, KTO 0OJbIe JacTh HIH MeHbIe
norTpeéyers), Takb 9YT0 MOCPEICTBOMB BCAKAr0 NPELIOKEHIA 8a-
RAIYAETCSH JIOPOBOPH, HO JOTOBOPDH YCIOBHEM (2 HMEHHO, MHOXH
ycaoBieMb, uro He nocabiyers Jyumaro upeiromenid); Crajo
Owh, cpbaka poikEa OWTH upnsHana sa ThyMb, KTO GoJpme
nacrs mam wembme norpebyers. Ilepsaa Teopia npaBnibAa BH
Toms caydah, eciu copepmatomiii Toprn (Kakh OGHKHOBEHHO OI-
paers) me ompepbisers whan, 16O TOrAa BHSOBH HEe €CTh Ompe-
nbrernoe mpepsoxenie; TAKOBHIMB MOETH OHTH NPHSHAHO JHIIb
npefiokenie mpucyrersyiomaro. Mmoe nbio, ecas cosepmaromtii
TOprE caMb onpepbisers whay; BH ATHXD CIYYAAXD NPABIILHA
propas reopis.—Cabayers eme sambruTh, UTO MO PHMCROMY NpaBy
nyGamuEnd TOpPrh, KAKD (OpPMA BaKNOUEHiA JXOroBopa, OB Bb
pbEOTOPHXD CAYYaAXD NPEANUCAHD SAKOHOMD; TaKh, HAND., IpH
npopakb pignus in causa iudicati captum, npu orjawh Bb apemiy
ropojAcKuxs semeiar °; Kpomb Toro, my6amummi TOPre OHLIL BH
X0y ¥ Bb HaCTHOM® 06oporh. :

III. Hbgoropmsa HOBHA 3aKOHOAATENBCTBA BBEIM MPHHYKIE-
gie Kb 3aKJIWYGHI0 JOTOBOPOBH, T. €. NOCTAHOBHIN, YTO Bb
uSBLCTHRIXD CJAYUAAXH NpejioikeHie JOIKHO OHTL NpuHATO ThMD,
KOMY TDELIAraeTcA 3aKToueHie JOr0BOPA, B MPOTHBHOMD CAyiah

] 9 pr. D. dec. e 18, 1.—* 1. 2. L 8. C. de exc. r. ind. 7, 53;1. 2.
C. si in c. iud. pign. 8, 22; 1. 2.C. de fide et iure hastae 10, 3; Nov. 120.
c. 6. § 2; L 3. C. de loc. praed. civ. 11, 70.
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ro MOKHO 3aCTABHTH 3AKIIOYHTH JOrOBOPD ¥ BOSMBCTHTH YOMTEH.
NpUYNHEHHEE OTKasoMB (Lp. 2); BH YACTHOCTH O006A3aTENBHO 3a-
RJIOYeHie 10roBopoBh M ThXB yupeszenii, KOTOpEA uMbooTsH
nyGJuunOe HAa3HAYEHIe, KaKb TO: meabsnma AOpOrH, NOYTH, Te-
Jerpadu, renedoHN, HIBOSYHKM, anTekH. Pumerony mpasy aro
ABJeHie YO,

2) § 213. ®opma poromopa.

Setzer, Abhandl. aus dem Civilrecht. I. 1860, — Begelslerger, civilrechtliche

Erérterungen. §§ 26—29. 1868.— Karsten v EHADPS, yrasanwoii sn § 209. —

Bruns-Sacheu, Syrisch - Rémisches Rechtsbuch. Crp. 220 cabg. 1880. —

Seujjert, zur Geschichte der obligatorischen Vertriige. 1881. — Saviyny,
§ 17. — Vangerow, § 606. — Windscheid, § 312, — Belkker, § 93. Beil. V.

Bo spemsa IOctumiana o6mEHOBEnHO TpeGoBanoCch coduonenie
CTHNYJAMIOHHOR (DOPMBI; M8 HTOr0 NPABHIA HSBATH ORLIE TAKH
Hag. pealbHEle H KOHCEHCYAaJbHHE KOHTPAKTH (IO KJacchmyec-
KOMYy NpaBy, U JuTepajbBHE KOHTPAKTH).

llo mwwbmmeny e mpasy Boobme Z0cTaTouHo BeAKATO H3BABIEHIA BOIW
CTOPON (KaKb yeTHATO, TAKb W DHCHMERNAro, KAk HPAMOTO, TAK H MOIT4-
angaro, § 210 sub B. 1). Jums b mhkoTOpHIXD CAy9asxXs Tpe-
Oyerca cobmogenie 0coGoft GopME, Takb uTO HecoOJ0ienie Bie-
4eTh 3a COGOK HHUTOERHOCTH ZOrOBOPA:

1. By vbxp caysaaxs, v puycroe mpaso IpeJuACHBACTD
HEe CTHDYJANI, a JApyryio (opyy; Tarb, XA4 Kapenia ceame
900 solidi Tpeyerca cygeGmas uHcmmyamia, swguresrmyeckii
AOroBOPE:  JA0JKEH® OHTH BB H3BECTHEIXD CIyYaAXb BaRI0YCHD
UECHMEHHO, IPA intercessio JReBINEHDL AOMKHA OHTH COOMOLEHA
To&e onpepbienias Gopya (KOTOPYIO MBI H3N0RAMD Huxe, §§ 69.
179. 256 cabn.). ;

2. B Thxb cayuanxs, rxh coppeNennoe npago ¢os1alo Hophis (JOpMBI: BeEcean,
Oywarm EHa NPEXBABATEAS. ITO MBIATACTCH B TePMAHCKOMB YACTHOMD npaskh.

3. Ecam cropoms BB upenBapmTeasEONT aorosoph camn
YCIOBMINCH O SaKMONEHIH J10roBopa Bb onpexbaemmoit fopak.
Ecam yenoszena nuchMenmas win HOTapiadbHad (opma, TO, MO
npernucanio IOcrumiana', 06:3aTea6CTB0 BOSHARACTD UL CTOPOH'S
JUMb TOTAA, KOIAA HMCHMEHHEIl akrh mogmmcams oGbumm cTopo-
HaM# WM HOTApiycOMT; Jake NyHKTANif, MOAUMCAHHAS 0GHEME
CTOpOHAMM, OOANeKUT TEML e NpapmiaMb n me Jaerh mnpasa
Ha HCKD O 3aKNIOUEHIM J0r0oBOpa; HO Ta CTOPOHA, KOTOPAd JAla
JAJATOKD M OTEASHBAETCA OTH 3aKNOYEHIiA I0r0OBODA, TepseTh CBOI

S 177; C; de fide instr. 4, 21; pr. I. de emt. 3, 23.
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safaTORD: €CJH 3aJaTORb jaja JApyrad CTOpPOHA, TO OTRA3RIBA-
jouiificss OTH SAKMOUEHiA I0roBOpa YUNAYHBAETH JBOMHYIO CTO-
pyMocTh moayuernaro (cp. § 212 mp.4). CoBepieHHo cupaselInBo
rocuofcrsyiomee MabHie OTHOCHTH 9TO MOCTAHOBJEHIE JHMB Kb
cayuano commbis (moToMy uTO HEAYe 9TO OHLIO 6H npaMoe I0-
K[OBHTENBCTBO HApYmeRilo XoBbpid), T. . CIUTALTD: €ro Henpuyh-
HUMEIMH KB TOMy CIyYaio, Korja mo mecommbmHoOi BOXb CTOpOED
perfectio JIorosopa He OTRIAAKIBACTCA 1O coBepiieHia MNHChMER-
HAPO AKTA, KOTOPHUT ZOMKEHD JHIb CAVEUTH CPEACTBOMD o0eryenis
JOKA3ATENBCTEA; BB TAKOMS CAy4ah MOMKHO MpexbABUTH HCKD O CO-
Bepmenin aKTa. '

3) Bujst JOTOBOPOBS.

a. § 214. JlmckpeTHEI % # aOCTPAKTHEIN IOTOBOPB.
Liarbe. Gneist, Schlesinger, Girtanner BB €O, NPHB. KD § 209. — Bdihr, die
Anerkennung als Verpflichtungsgrund. 3. Aufl. 1894 — Schlossimann, zur
Lehre von der causa obﬁgutorisc%xer Vertriige. 1868, — Buli, Beitrige zur
T. v. Anerkennungsvertrag. 1875. — >Spaltenstein, das specifisch juristische
Geschift im Roém. Obligationenrecht. 1376. — Karlowa, das Rechtsgeschift
und seine Wirkung. 1877. §§ 36 cabn.— Savigny. § 78.— Vangerow, § 600.—

Windscheid, §§ 318. 319. 364. — Belker, §§ 100. 101.

Rakp Beagas crbika, Takh @ 0043aTeNhCTBEAHBIE XOroBODP®H
nwbers BB Buiy Kakyio aubo whib (Takb HA3. causd obligationis);
nhis Joropopa OuBAETH OOBKHOBEHHO BHIPAKEHA BL CAMOND
zoropoph. HO He BCerja, Takb 4T0 MHOIJA €i He BUIHO (§ 67).

L. Joweops, 65 x0moposs OOHAPYIACERA €10 UTodb, HATLIGALMCR
GUCKPEMHIMG,  UHOUBUOYAIVHO =~ ONPEITICHHVIMG, MaAMePiarsno-
TUPAKMEPUIOGANNUME, KAYIALBHUME. JT0 HasBaHie NPOHCXOXUTD
0TH TOTO, 9TO B PASTHYANXD BHXAXDH L0rOBOPOBH OHEBASTDH M PAs-
apuHas whib, TAEH uTO OTH HEAR BCAKArO 1OroBOpPa 3ABHCHTH 1
er0 WHAMBHAYAIBHBIA Xapakreph. Taks, moayuaonin saems 06k~
I{AETH BOZBPATATH MOIYYEHHYIO CYMMY, ITOOH BO3MBCTHTD Kpepu-
TOPY ero Tenepemmili BHTETH U8B CBOEro MMYMECTBA; HOKYIIHART
o6bmaers mapbernyio cymymy jemers ¢b ThMb, 9TOGH DPOAABEND
o6bmans mepeiarh emy nsBheTHARIE DpeIMeIh; NPOLABEHD o6bmaers
AaTh NOKYMMAKY nashermsii mpeayers ¢b Thyb, YTOOK HORYNIHKE
o0bmans yniaTHTe HABHCTHYI CymMMy JeHErh; KTO BXOJIUTH BL
TOBApUMmEcTBo, TOTH O00bmaers COBEPINUTH usBbeTHMIl  B3HOCH,
4T0GH €006WA Ch TOBADWIIAME AO0CTHFHYTH mapbermod mwhid.

I1. J0w60ps, 65 K0IMOPOME ibAb HE BUPGAHCEHA U HE 6UOHL, HAZbL-
6aemen abCMpParmmvins, WUCHbIMG, NPOCbi;Ms (HeNPABUILIOR Ha~
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3BaHie—qQopmarbHsii A0TOBOPSH). ITO HaaBaHie OCHOBAHO Ha TOMB.
T0 8ABCH AOrOBOPH ABIAAETCA KAKD GH OTBICYCHHEMT 0% 1him,
BRHICTYDAasA BB npocrofi dopwbt o6bmanis u upnEATia (Hamp., a
o6bmaio Baws ymaarurs 100). AGcTpakTaBI Z0roBOPH BH rpaK-
ARHCEOMB 0060poTh ects uekmOYHTENBHOE ABieHie; 00HKHOBEHHO
€ KOHTDAreHTH YRASHBAKTH wbIb BH CaMOMB aorosopb; O
BerbicTBie oTBIewenia orw causa obligationis xorosops cams mo
ce0b cramosures Goabe KpBUREM, BYL wsencmmuon Mupn He3aBH~
COMEIMD OTH Obam (cp. HEKe Tercrs MexkAy up. 7 n 8), raks
uto, rab aro coorbreTByers mambpeniio CTOPOHSD, nocabamis
00pamaiorca Kb abCTpakTHOMY JI0roBopy.

L. Puncroe mpaso. Aderpanramns AOrOBOPOMB, 110 PHMCKOMY
IpaBy, MOKeTH ORTH CTHUVIANIA: BDH Helf, BIPOYEMB, MOKETH
OHTH BEpaKena u whis ! (cuusa stipulationis, manp., dotis nomine
tot dare spondes? spondeo)'*, mo wacro oma BAKI0YALTCA B Bb
Buxb aberpakTHaro norosopa (centum dare spondes? spondeo).
Ho xora 6m mhas ss A6CTPARTHOR CTUnyIANiE He GRIA yEasama.
BC® Taku sra mbib cymecrByers m okasmBaers maphermoe BaIiamie
Ha crunyaamiio. Ilpn arows cakayers 00paTATh BHUMaHIE HA
AHAJIOTIIO, ROTOPAA CyMIECTBYeT Me#y causa traditionis (§ 131
op. 14) u causa stipulationis. Bo IEPBEIXD, Bb COjepEKamin:
Karh causa traditionis, Takh m causa stipulationis Graers wiu
solvendi causa’ (kro 1mGo paers oO0bmanie, 4ro6sr ormbEETEH
CYMECTBYIOIMIf X0arD, Taks Has. stipulatio novationis, § 266 1
Hauank) ** | mam donandi causa®, mum contrahendi causa’ (oxmO
JAn0 06bmaers yniarath cymy, EOTOPYIO Jpyroe JHOO L0JKHO
eMy JaTh Bsa#Mu), miam dotis constituendae causa’, mwim 1whis
obeanevenis, Haup., cautio damni infecti (§ 315 mp. 18) u 1. m.
Bo Bropmixs, BB TOMB, 9TO Kakb traditio, Taks wu a0CcrpakTHas
CTHUYIADIA BH ABYXD CAYYASXS - GHBAETH HUYTOKHA, & MMEHHO,
ecin ona mywbers whibio gapemie Meskly cynpyrame®, m ecam ee
SaRMOUAOTH A intercessio wemmmun’: 60 gcmrs nPoNUTs CAY-
YARLE CIMUNYAAYIA Ondcmeumeasna, xoms Gw dance unay Gvita
nopounan (Whab, OCHOBAHHAS HA JOKHOMS UPeInoNOKeHIH, WIH

' 1. 40. D. de r.c. 12, 1; 1. 126. §2 D. de v.o. 45, 1;'1. 71. pr. D. pro
soc. 17, 2.— 1 1, 20, D. de iure dot. 23, 3.—21. 2 § 8. D. de don. 39, 5.—
2], 2. D. de nov. 46, 2.—? 1. 8. § 10. D. de don. i. v. et u, 24, 1.—4 1, 1.
§ 1. D. de cond. s. . 12, 7; L 6. § 1. D. de nov. 46, 2. — % t, . de dotis
prom. 5, 11.— ¢ 1. 3. § 10. D. de don. i. v. et u. 24, 1.— "L 1. sqq. D. ad
set. Vell. 16, 1.




ABYCTOPOHHIE H 0JHOCTOPOHHIE J0roBoPhl. § 215. 25

OCHOBAHHAA HA NpPHHYKIeHin, menpasombpuas, GesHpascreemmai
nbib): Ho morda cmunyrauit MoxucHo ocnopuwms uckoms (condictio
stipulationis, actio quod metus, actio doli) u Bospamemiems
(exc. metus doli)®; B5 aToms cayuah ocnapusaomii xoxmens oEa-
3aTh OCHOBAHIe OCHAPUBAHiA, W JO NPOBENEHis ONOPOYEHid CTHITY-
Jania npusnaerca xbiicrutensuon.—Hbkoropse opucTh YTBEDIK-
AAI0TH, 9TO XOJLKHMED MOKETH OTKASHEATH B HCIOIHEHIN abCTpaKT-
HOil CTRNYAANIE, HOKA KDPELUTOPH HE AOKAKETH HATHYHOCTH CAUsa.
4 eCIH EDEIuTOph, He YAOBIETBOPHBDL HTOr0 TPeGOBAHIA, NpeLs-
ABUTH MCKDH, TO 9TOMY HCKY MOKHO NpPOTHBOUOCTABATEH exceptio
doli. Ho o6a wbcra wmerounmeors, ma kotopoe ommpaercs 1o
sebmie (1. 25. § 4. D. de prob. 22, 3 u 1. 13. C. de non num.
pec. 4, 30), roeopars me 00% AGCTPAKTHOM CTHNYAANiH, a 00
o0bmaniu npexmera, KOTOPEI npednosaqracmea doancHuMS (obeym-
laeMulit TaMB XOKYMEHTDH riaacurh me: «A. o6bmaers B. ynaarnts
100», #O «A. ofbmaers B. ymrarars 100, xomopwe ows emy
doaocens», cp. § 231 np. 3. 4.)

2. Hummwnee mpago. Havazo aberperruoii crumyasuin cabiyers Te-
ueph npuMBEATE Kb HeQOPMAABHOMY abeipaxmuomy IOTOBOPY; BIPOUEMT,
MHOrie CUHTAlTH XhilcTBRTEILEHNG ML HedopMaibBRi duckpenusui Joro-
BOPS (Hamp., s ofbmaw A. yuaataTh ¢10 63 6udn nvdapka, 5 oibman A.
VIIGTHTL  €T0, KOMOPble 0Hy MHI CELOOHA 000ANCUAD); HO HT0 HEOCHOBA-
TeAbHO; G0 00A3AHHOCTh J0AKHHEA WL A0CTPAKTHON CTHIyASUIM HpOHCXO-
AuTH He OTh Gopuel ero obbmanig, HO OTH ero soaw, kotTopas, BHIb, TOUHO
Takwe HuBeTcA HAaIRNO B BH alcTPAKTROMB  10roBOph; w wpascoawcin
0bopoms wyscdaemes 6u MAKOMD UHCIMUMYM”L, Komopwil CAYHCUNS (b
3AMMHOI AOCMPARKMHON CIMUNYARYIU, & TAKD RAKb TENEPh A0TOBOPH He
Hy#jalores Bb ocoboif  Qopu, To 1asm oToll nbam MOEETH CIVEETH Hedop-
MAIbHBIE abCTPARTHEL 0TOBOPS.

b. § 215. Jeyeroponsie n'oAnocropomie AOTOBOPHI.

Bruck, Die Beweislast hinsichtlich der Beschaffenheit des Kaufgegen-
standes. 1874. — Bechmann, Der Kauf. Bd. 2. S. 183—211. 1884. — Puntschart.
die fundamentalen Rechtsverhiiltnisse des rom. Privatrechts. §§ 12 ff. 1885.—
Ryck, L. v. d. Schuldverhiiltnissen. § 54—68. 1889. — Andre, die Einrede
des nicht erfiillten Vertrages. 1890. — W. Stintzing. Nondum est ex emto
actio. 1893.— Vangerow, § 607. — Windscheid, §§ 320, 321.— Brinz, § 224.

L. Bsaumnwe, dsycmoponnie d01060pw (060100mnie dor060pst, npeac-
de naawsaswiecs contractus bilaterales aequales) cymv manie doio-

e S 8 b B (ie cond. 8. ¢. 12, 7; L 2. § 3. D. de dol. m. exc. 44, 4
1. 15. pr. D. de fid. 46, 1. ‘
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GOPYL, U3S KOMOPHITS AR KANCOAW UFs KOWMPALEWMOEH COIHUKALMS
u mpebosanie, w 00A1s; NMOITOMY, JIA KaKIAro KOHTPAreHTA ecTh
ocoOmii mers, maup., act. venditi—act. emti, act. locati— act.
conducti. Omg pacmagaorcs HA 1Ba Kiacca: Ha MBHOBHe x0Oro-
BOPE ® JjoroBops obmenis. Mbroewe xorosops (y I'pexors
synallagmata)' cyrb Takie, BH KOTOPHIXH KA:KABIA KOHTPareHTh
obbmaers apyromy Ekakoe imbo nbificteie sa Bosgbiicrsie; omu
pacnajamTcs Ha ABA BHJA, CMOTpA [0 TOMY, ZOCTasiderh au Ibi-
CTBiE OJHOrO KOHTDAreHTa ROCMOAMHOE OOIajamie Bembpio (10ro-
BOph Eyuam, MBEE # mogoGumia cIBIKE) WaM TOJNBRO 6pemenmoe
yuorpetienie w noabsosamie (maemd m nogo6usa cxbaknm). Joro-
BODH OOIeHiA CYTh Takie AOrOBOPH, BB KOTOPHXH HBCKOIBEO
KOHTPArCHTOBS COEAMHAIOTH cBon XbilcTBiA LI JoCTHXKEHLA coodma
uspbernoft nbam, koropas pgbiicTBieMs O01HOrO KOHTparenTa He
yoraa OH OHTH BOBCe JOCTHIHYTA HJIN He MOrja Obl OHTH JO-
CTUTHYTA TaKb Jerk0 Wil Takb BHIoxH0.—IIpoTnBomosomus 1BY-
CTODOHHHME JOTOBOPaMB: 1) cmpowo  00HOCHOpONMie 001060pbi
(npencde nazweaswiecs contr. unilaterales), uzs Komopwrs 044
0OMOTE  CMOPONLL  BO3HUKAEMs mpedosanie, a 0Aa 0Py 00175,
HaNp., 3aeMb, CTHNYJAUiA; 3xbCh CymecTByers HCKD JAMD AJIA
ONHOM CTOPOHBL HPOTHBSL JApyro#, mamp., act. ex stipulatu, 2)
odnocmopormie 00Losopyl €3 actiones contrariae (npexscde HaINGAG-
wieca contr. bilaterales inaequales, caynainodsycmopormie), %0-
MOPIE NO COOEMY NEPEOHANAIVHOMY COOCPHCANIN AGAANMCA OOHO-
CMOPOHHUMU, HO OONYCKAWMS NOCANIYIOUWCE B03HUKNHOBEHIE 00A~
3anNHOCIMU 048 Kpedumopa  ecandemeie 0COOMLTE 0OCMOAMEIVCMES
(nanp., depositarius. commodatarius, mandatarius pbaaors Ha-
Jep:EEH); HCK'D 1)1 npecabroBania nepsonataasnoi 0013aHH0CTA Ha-
3miBaercs actio directa, ners Jum.ocymecmneniﬂ nocxbiayomeii 064-
saHHOCTH—Aactio contraria (mamp., act. depositi directa— contraria )

II. Cymuocts deycmoponnuzs 10roBopoBs CHOpHa; XD onpexh-
J410Th TO Kakb ABD UOJOBHHBI OfHOM ¥ Toif :ke CcAbakE, TO Kakh
ABA CaMOCTOATeJbHHA, M JDYI'h OTH ApPYra HesaBHCHMEIA 0061-
3aTeNbCTBA, TO KAKh JBA CAMOCTOATENBHBIA, HO ADPYrb Jpyra
nponukapmia obasarexascTsa. IlpaBuapna mocabimaa Teopis: aTo
BHIHO M3D CIBLYIOMNXD TPABHID:

1. Ommocumeavno wucnoanewia. Jumb BH UCKIOUATEJBHBIXD

11, 7. § 2. D. de pact. 2, 14.
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cIyuaixs OwBaers onpefibieHo 3aKOHOMB (TaKb. OTHOCHTENLHO
OTJAmaro BHAMME) '* HAE 0COOMME MOGOYHEIME COIJIAMEHIeMS,
qT0 ofEa cropoma ofsasama cosepmuTh upeprbiicrsie. OGKHO-
BeHHO ke upumbHAeTca upasuio, uro gbiicrsia Jomkmm mocab-
JOBaTH OXHOBPEMEHHO W YTO TOJBKO TOTH MOEeTs TpeGosaTs
HCHIOJHEHIA OTH APYroro, KTO CaMb yike HCOOJHHID WIH TOTOBbH
kb menoanenio. Feau pbro jgoxoxurs 10 npomecca, T0 Ha HCTIh,
O€8CHOPHO, JeENTH 00A3aHHOCTD LOKA3bIBATH, 9TO OHB YiKe MCHOJ-
HENG HJE TOTORD Kb Henoanenin. Ho apagercsa coopasMs, 10JxeRs
J¥ HeTens B3ATh Ha ceba T00pPOBOJLHO JORasHEBaHie 3TAXD (ak-
TOBb, KAKs RPUNAOALHCAUULS K5 OCHOBANIN UCK(E, NIH OHB MOKETH
ORHAATH G03pawenia OoTEbTuEER (Takh Has. exc. non impleti
contractus); cupaBejIEBOCTh nepBaro MHEbHIS BHIHA USDH HSpeveHid
HCTOTHUKOBD: offerre pretium ab emtore debet, quum ex emto
agitur *; wbera McrouHHEOBH®, H2 KOTODHA ONHpPAETCs MPOTHBO-
noxoxeoe MubHIE, rOBOPATH 00B HHEXH (XOTA H  CXOJHHIXD)
cIyyasxs; oTciona cabiyers, 9To Takh Has. exc. non impleti
contractus ecrb coGcTBeHRO He exceptio (Kakb yTBEP&HAAeTH rOCION-
crpyiomee wmubnie), a litiscontestatio negativa (§ 92).—Jlaxbe,
ABIAETCA CHOPHEIMB, XOJUKHO JH OTIHYaTs OTH exc. non impleti
contractus eme ocofioe Bospamenie — exc. non rife impleti
contractus, # na Koro 3pbch npajgaers 00ASAHHOCTH AOKA3HIBATD.
ITpaBrabEBING HAZXO TPUSHATH CrbIyiomee: Ha10 0GPAMATS BHEMAHIE,
He 3aRJOYAETCA JU BDH YTBEKICHIN 0 HeHALIEKAIEMD UCHOIHEHIN
yIBep:k/eHie 0 HeucnoJHeHin (0TBBTUHRL-IPOJABEND YTBEPIKIAELTH,
9T0 HCTemb ymiaTHaAb eMmy Toabko 90, memkay Thun kars mbaa
yeaosaeHa Onra 100; oTBBTINKB-NOKYMIMED YTBEpKIAETH, YTO
HCTENd JI0CTABAIL eMy PYCCKYIO NIIEHAIY, MeKAY TEMB Kaks OHD
KYOHID BEHTePCKyl); Torja onus probandi aemxurs Ha uerih,
u60 yrBep:kienie oTpbrumEa cojgepkurs BH cedb exc. non impleti
contractus; npaue phumaerca Bompocs, ecan yreepiaienie orpbriara
He ABJAETCA YODPEKOMD BL HEHCHOJHEHIM, a JHMb YRA3HBAETH
ocHOBaHie JUiA OpaBa Ha Boswbmedie Bpeja WIM  YMeHbIIeHie
nbam (Eanp., orBhTUNKB-NORYNIIEES YIBEPAKLALTH, YTO NpeAMETDH
EYDAE CTpajaerd HeJOCTATRAaMH); Bb aTOMB cayuab pbiicteynors

1], 24. D. loc. 19, 2.—2 1. 13. § 8. D. de'a. o. v. 19, 1. Gai. 4, 126;
. 25, D. de a. e. v. 19, 1; 1. 5. C. de ev. 8, 44; 1. 5. § 4. D. de exc. dol.
44, 4; ¢ nocakaanws mberoms cp. 1. 3. pr. D. de a. e. v. 19, 1.
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npaBuia KoMnercanin (§ 285), u6o orsbrunks sassuasers serphunoe
npuTAsaHie, ® NOITOMY HA HeMH JexHTH onus probandi.

2. Omuocumeasno UCKIOUNUMEIVHNTE CAVUACES BOSHUKHOGEHIR
obasame.emea awwn 9aa 00now cmopown. MHorga asycroponnii
A0roBopb He mMbers moxHOH, ABYCTOPOHHEH CHIK, 0643aTEILCTBO
BOSHUKRETH JUIb A OAHOM CTOPOHEI; MOBTOMY Apyrad CTOPOHA
MOKETH TPeGOBATH 00 IpPON3BOJY yAep:KaHIA AOroBopa BH cuih
WIH €ro yHHYTOKEHif, a mepBas CTOPOHA JONKHA MONTHHHTHCSH
ed ycMoTphHilo; ecam ke Jpyrag Cropoma pHIETCA COXpPAHHTH
10roBOph B cuabh, T0 oHa OMKHA coBepmuUTH TO, UTO cama oG-
maxa. Bamnbiimie caysam sroro poma exbayomie: a. mexbecno-
COOHOE JHI0 3aK1I0YAeTH ABYCTOPOHHIN Z0r0BOPS, HAND., ONEKACMEI
sine tutore auctore'; b. sakiouaers AByCTOPOHHIH XOrOBOPH 101~
BIACTHOE JMIIO, KOTOpOe, XOTA cmoco0HO Kb mpioGphrenin s
CBOEro BJACTUTENd, HEe MOKerh uocxbiaaro o6a3mBars® (sT0TH
caydaii Temeph He CYmEGTBYeTH); ¢, KTO Jau00 opoJiaeTh YEpajxeHHvIo
Belb, HEe 3HAad, YTO OHA YEpAajfeHHAA, MeXKAY ThEMB RKarn aro
uspbcTHO moRynmuky °; d. sakmOYeHT AOrOBOPH KYIIA O BEIIH.
Ooabmas 4ACTH KOTOPOH YHHYTOXKEHA, W 00a KOHTparenTa 067
9TONMB HE SHAKTL . OTH CAyvYad HasHBAKTH negotia claudicantia:
quia ex uno latere constat contractus®. Mxs OPEPOJA CIOpHA:
cabayers pasimuath TPE raaBnbia Mubmia:

a. spbes mwbers whero ormocmrensmas mmurommoerh (§ 64).
T. €. VUOMAHYTHII BHIIE TPOH3BOXDH OXHON CTOPOHBI OTHOCHTEIHHO
Yoepxcania JOroBOPa 65 Cwan OCROBAHB HA TOMB, YTO OTH yemo-

TphHig 8TOf CTOPOHH saBUCHTH OmUuCMEUMEIBHOCTY AOTOBODA.

J10r0 MEbHIN HeIbsA UPHHATH, MOTOMY UTO HCTOUHHKH ViKe C%h
MOMEHTA SaKJIYeHiA JOrOBOPA CYHTAIOTH OXHOr0 OOASAHHEIMG, A
APYTOro HeoGASaAHHEIME';

b. Tomsko ogma cropoma o6asama, a apyras mhrh, Ho mocabi-
HAA TOCTymaerh nporush Hambpemia jorosopa, ecam TpeGyers
OTh 06A3aHHON CTOpoHH BOSAbiicTBif, He MCHOARUBS CBOEro (XOTH
6m u mexbiicreureasnaro) o6bmania, u Torna o6asammoMy Xaercs
exc. doli. M ororo (remeps rocmopcrsynomaro) mmbmis Heassa

¢ pr. 1. de aunct. tut. 1, 21; L 18. §2). D.dea e v.19, 1; 1. 1. L 7.
§ 1. D. de resc. vend. 18, 5. — * L. 31. § 1. D. de r. cr. 12, 1; 1. 57. D. ad
aed. ed. 21, 1.—© ]. 34. § 3. D. de contr. e. 18, 1.—7 1. 57. pr. L. 58. D. de
c. e 18, 1.—% 1 13. § 20. D. de a. e. v. 19, 1.—? Cp. mbera, npnsexenuns
BHIOIE B up. 4—6, ' )
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UPUAATH, TOTOMY YT0, 10 TPAMOMY YKASAHiI0 HCTOMHHKOBH'®, He-
00S3aHHRN JI0JKeHS HCHOJHETH cBoe obbmanmie ultro (r. e. me
ougan exc. doli);

c. 00A3aHA JHUINb OAHA CTOPOHA, HO 0043aTENHLCTBO HE HA-
npaBieno Ha TO, YTOOH OHA #POCMO COBEPUIMIA obbmannoe Jbii-
crgie (b), a ma To, YTOOK OHA COBepIINIA ero 3a 6030muUCmeie:
He MaMmwpewie KOHTPATCHTORT, A YiKe HXD Y2060ps SAlIMINALTH
0643aHEATO UPOTHBS TpeboBamia cosepmurh Abicrsie 0esb BO3-
abficTRig. Dro—upaBuabHOe MEbHIe.

3. Ommuocuwmeavno npexpaujenia o6asamervemsa 6ess mame-
piaxwmaro yoosaemeopeniz. Ecim ojma CTOPOHA 0CBOGOKAACTCH
OThH CBOEl 00A3aHHOCTH HE MATEPiaTbHLIMG YI0BIETBOPEHIeMs APYrok
CTOPOHHL (IIOCPEACTBOMD ILIATERKA, J1eN03AMIN, KOMIeHCALH, HOBAIIIH,
ONHUMD CJOBOMB, mocpeicrBoMb satisfactio, § 261), a KakEM®
am60 MHEMB [YTeMb, TO INpeKpamaercd u 00643aHHOCTb APYroH
croponst, llpuwbrenie 5roro 00mAro NpPaBEIA COJEPKATH carb-
ayomia phmenia HCTOYHUKOBD:

4. ecIH, N0 SaKIOYeHIH AOrOBOPA KYIIH, M3IAITCA NOVae
tabulae, 1. e. ecim 3aKOHOMB YHHYTORAIOTCA BIOIHB mim OTIACTH
JEHeRHBE JNOJrH (—Takie SaKOHbI H31ABAJNMCH HEOIHOKPATHO Kb
ROHIY pechnyOaukn Ha nousb comialucTHYECKOil argranig—), T0
mpojaBenrs He 00A3aHD BEAABATH BENH, & €CHH TOCHbAHAA yike
BEUIAHA, TO €¢ MOKHO HOTpe6oBaTh Hasans '';

b. ecam mpn jforooph kymam sakmoueno pact. de mon prae-
standa evictione, m 3arhwp Bems no evictio OTHEMAIOTH Y MOKYM-
KA, TO NpOjABems He MOxKeTh TpeGosath IHHA, a ecid OHD
MOJYYHIS NOCKBIHION 10 SBHKIIM, TO 0043aHD JakKe ee BOZBPATATH'*;
noxpoGHOCTH CM. Bb § 288;

¢. ecIM HACTYNaeTh SKCIpONpiamia NpejMera Kymmd eme A0
ero Tepefaud, TO NPOAABENb HE MOeTh TPeGOBATH IHHH, a ecin
OHb TOXYINAH NOCTBAHION eme 0 DECHpONpiamid, 10 0043aHb
Jaike ee BOSBDATHTH'’;

d. ecim ofma cTOpoHAa OCBOGOXaeres myrews acceptilatio, To

0CBOGORIGHHOI0 NPUSHAETCA H Apyras cropoma '‘;

1 1, 34 § 3. D. de contr, e. 18, 1. — ** 1. 50. D. de a. e. v. 19,1, rab
cabayers waraTh He amitteret 0 HCRAKOHHOMY (AOpeHTHHCKOMY CHHCKY,
a admitteret (pasHo reciperet) no APyraMB CHHCKAMD, YUOMHHYTHIMD BH
raoceh. — 22 1. 11. § 18. D. de a. e. v. 19, 1.—* 1. 33. D. loc. 19, 2.— 1.
93. D. de acc. 46, 4; 1. 6. pr. D. de resc. vend. 18, b. 4



30 PHCROBAHHBIE Jorosorh., § 216.

e. npasmio: locatoris est periculum (§ 269 np. 8 u cuw.);
HAUPOTHBS, Kb Kynurh crpanmmMb oGpasoms npuwbaaerca nporaso-
NOJOKHOE NPABHIO: HOKYIMEED AOJKEHD YIIATATh NORYUHYIO
ubay 1axke BH TOMD cayuab, ecam mpemMerh Kymrm X0 ero Bs-
jJadu mornGb orh casus: emtoris est periculum (§ 269).

Bupouews, GompmuucTBO pOMARMCTOBS BECTABIAIOTH IPAMO
HPOTHBONOJOAKHAA OOMill NPUANUNG, yTBepKAAs (HA OCHOBAHIN
TOJIBKO 4TO UpHBEIEHHAro mpasumiaa: emtoris est periculum), wro
npekpamenie 0643aTeqabcTBa JNA OJHOH CTOPOHE He BIEUeTH 3a
06010 0CBOGOMKACHIA APYIOH; MOAITOMY OHH IPHXOXATH Kb SAKIIO-
4eHi0, YTO ABYCTOPOHHIA JOroBOPH SakIUaeTs BbH ce0b xBa
ApYrh OTH JApyra He saBucamis obasarenscrsa. Mss npusegeHnsxs
BHII® & —e HOPMb CAbAyers NpoTHBHOE, HO NPABIIO O CASUS BB
CIyuah RYmAN CIYAKUETE BCe TAKH BAKHEIMB ADPYMEHTOMD B HOJIB3Y
wHbHLA NPOTHBRAKOBL—UPABRIO, KOTOPOE ¢h TOUKHM apbmia samu-
maemaro Hayu MEbHLA TPyIHO 00BACHEUTS; BEpPOATHO, 0HO OBLIO
UepeHeceno c¢h ApeBHedl HATYpajibHoll Kynam (mancipatio) ma
KOHCEHCYAIbHHIA AOrOBOPDH KYILIH,

¢. § 216. Pucropamuie ZOrOBOPHL.

Bechmann, der Kanf. Bd. 2. S. 252 ff, 1884, — F. Endemann, die L. v. d.
emtio rei speratae u. emtio spei. 1885. — Vangerow, §§ 673. 623. 632, —
Windscheid, §§ 322. 419. 420, — Brinz, §§ 298. 307.

Puckosannvie, wau areamopnvie 00w060pw cymv marie d0w0-
GOPYL, NO KOMOPHIME COLIACHO HAMWBPEHII CIMOPONT 3AGUCUME OM>
CAYUAR, 045 KOW OBAIAMEALLINGO NPUMECEMs 6H00Y. 4 OAR K0
yOwmoxs. Pnmckoe npapo smaers cabiyomie uxb BHIH: emtio
spei, emtio rei speratae, urpy, mapu. foenus nauticum.

T'epwanckoe mpaBo RACYNTHIBACTH MXB eme HBCKOILKO: J0TEPRI0, AOTOBOYE
0 NORMHEHHOH peHTH, 10rosops crpaxosamis, Mu Moamps 315eh HBTORATH
TOALEO PHMCKIE XOrOBOPEL:

L Emtio spei ecmv dorweops, 65 xomoposs npedmemos conanu
caysicums wadesicoa: ipsum incertum rei venit'; gorosops mpu-
SHAETCA He X bACTBUTENBHEIND, 6CIU NAJekK1a HeOC YIECTBUMA (HAp.,
NORynaercA Oyaymifi yioBh pHOH Bh TOTH MOMEHTDH, KOrAa 3a-
KUHYTHHA HEBOAD yike BHTAIEHD, M JOTepedHmil GuieTs, Korja

''1. 11. D. de her. vend. 18, 4.

-




PHCKOBAHUBIE Jorororsl. § 216. 31

OB yiKe BHHYTDH); €CIH HAJERIA He MCHOIHARTCHA, TO Bo3biicTsie
BCe TAKM JOJKHO OHTH COBEpHIEHO’.

IL - Emtio rei speratae ecmv 001060ps, 65 KOMOPOMs nped-
MEMOME COMAKU CAYNCUMT GeULy, BOIHUKHOBENIA KOMOPOTL MO NPU~
poon eewess  MoHcro odcudamy (Haup., CTO UeTBepTEH NIICHHIb
OyAyied JKaTBHL); AOrOBOPH ATOTH €CTh RYIULA HOXH MOJIYAJNBEIMD
yCIOBieMD, «CCHE Beb BOSHHKHETH», HOATOMY OHDB TOJABEO TOrAA
cogepmen (perfectus c.), u BosbiCTBie JOXKHO OHTH UCHONHEHO,
KOrJA Bellh BOZHAKJA®; 3aTO KAYeCTBO BOSHUKIIEH BILM He OKa3bl-
BaeTh HAKAKOrO BIIAHIA HA NOKYIHYI IbHY.

M. O6n mrpaxs * B pumckons mupash maxoxums cabi.
HOPMH: BOOOME HIPH SaNpemeHs’; HO ' I0sBOJAETCA Hrpa Ha
yromenie’; Mrpa HA JHbTM J03BOJEHA JHUMb BH 00IACTH ludi
virtutis causa (Gops6a, poemmmia urpm)’; uwss muxs IOcrumians
IPMBHAND JO3BOJCHHEMM TOJBEO NATH OUPeXBICHHHIXD MDD H TO
¢b Thwb, uroOM craBEHTh He GoJbme OJHOrO conupa®., Beagris
Apyroft XoNrh M3H WUIPHE HEYTOREHH, A YIIAYCHHOE MOKHO 10-
TpeGoBaTh HA3ALH BH TEUeHie UATHIECATH abre®. 9ta npapmaa BB
CYHECTEeHHRINE qepraxs n3WBHEHLI PEPMAHCRAND UPABOND.

IV. Ilapu (Gumue 005 3a%1a03) ECMb OMHOCAUECECA Ko RPOMUBO-
NOAOINCHHMG YMBEPHCIEHIAIWS 06YCIMOPONHEE 0TTUANIE, NO KOMOPOMY
MOMB, e YMEEPHCOEHIE OKANCEMCA HEEMPHBIMD, 00ACeHs YNAA-
s obmwanwoe dpyromy. Byxyun ofbmaniesms noxh yCIoBieM®
Bh  COGCTBEHHOMD CMBICHS HIM MHEMAIMG YCIOBieMb, JOTOBOPH
napu Buoamh xhiicremTerens (TOABKO, MO DPHMCKOMY HpaBy, ero
crbiopano sakmouats Bh Gopuh crmmyraniu'', HIM TepeiasaTh
cymyMy Tapm TperheMy Jmmy'’); HepbicTBETENEHD I0rOBOPD NAPH,
KOTOPEA OTHOCHTCA Kb ueMy JuGO GesHPABCTBEHHOMY'®, BDH YacT-
wocrw, kb sanpemensoii mrph'’. Heocmopareanro whroTOpHE
nokasuBanTs (BMbero nexbilcTBuTENbHOCTH 6eaﬂpasgraeﬂﬂaro JOro-
BOpa mapu) HexbUCTBUTENLHOCTD NapH BOOOIIE,

V. Foenus nauticum, pecunia traiecticia'®, ecmy 3aeMs momy

2], 8 § 1. D. decontr.e. 18, 1; 1. 11. § 18. 1. 12 D.de a. e. v. 19, 1.—
3], 8 pr. 1. 30. § 1. D. de c. e. 18, 1.—* tit. D. de aleat. 11, 5; t. C. de
aleat. ot alear. lusu 3, 43.—° 1. 2. § 1. D. h. t. 11, 5.—° L 4. pr. D. h. &
11,6712 8§1D. bt 115~*11120Cht348*LLCht
3,43.— 19 1. 2. § 1. D. quar. rer. act. non datur 44 b—11 1, 108. pr. 1. 120.
D.idecv.ro. ‘45, 1; 1..87..D, de.x. ¢ 12; x.—21 1. 17. § 5. D. de praescr. v.
19, 5— *'L 17. § 6. i, f. cit. —* L.3. D. de al. 11, 5.— ** tit. D. de nant.
foen. 22, 2 t. C. 4, 33.

.



32 por. o aviicTsin TPETEATO 1. W0 ABfCTRIN BB H0IBIY TPETBATO 1. § 217.

Auwy, Komopoe camwa demwnu'® waw xynaecwmvie na wuxs mosapve
NOCOLAGEMS 30 MOPE, HO HE HCEAALMms NPUMAMS HA CeOR pucka
MPARCROPMA U HOIMOMY  GCMYNACMS 65 COLXQUIENie C5 Kpedu-
MOPOMS, UMOTBL NOCANINITE NPUHALE Ha CeOR pucksy MPARCROPIMA -
(m. e. oms omGumia do npuGumia)'’. Ecan Bo Bpems TpaHCIopTa
ACHBLH MM TOBAPH NOrHGAITH, TO KPEAHTOPY HE NPHHALIGRHTS
HEEAROr0 TpeGoBamis; 910 KoHeYHO, He mpmywhHAeTCH, ecid 10Jy-
YHBIIA 3aeMb caMb BUHOBeHD BH rubexn'®. Tarbh aws PHCKD
OalaeTs HA EpeIuTopa, To mocxbimilt me cBASaH® BaKOHHOK Mh-
POIO TPONEHTOBD (yi#e mo mpaBy Ao-loctumianosy)'®.—U gpyroii
PHCED KPOMB  MOPCKOTO MOKHO TOXKE NpHHATH Ha cea yTeMb
10roBopa *°; Takoll X0roBops Hasmsaercs foenus (uasi nauticum.—
Cs foenus nauticum cxozems repmancii J0T0BOPBH Boxmepen.

d. § 217. Jorosopm o ghitcrein TPETBATO Juma ¥ o yhiicraiu

Bb IOJb3Y TPETHAT0 JHLA.
t. C. 1V, 11: ut act. et ab her. et contra her.—t.,C. IV, 50: si quis alteri
vel sibi.—t. C. VII, 60: inter alios acta,.—t. I [T, 28: per quas pers.—t. I.
10, 19: de inut. stip.—Busch, Doctrin und Praxis fiber die Giltigkeit von
Vertrigen zu Gunsten Dritter. 1860, — Unger, Vertriige zu Gunsten Drit-
ter. 1869. — Garess, die Vertrige zu Gunsten Dritter. 1878, — Zimmermann,
Lehre v. d. stellvertretenden negot. gestio. § 2. 1876. — Danz, die Forde-
rungsiiberweisung, Schuldiiberweisnng und die Vertriige zu Gunsten
Dritter. §§ 58—69. 1886. — Leonhard, die Anfechtbarkeit der Vertriige fiir
das Vermogen eines Dritten, S. 21 ff. 1892, — Suvigny, Obligationenrecht.
§ 89. — Vangerow, § 608. — Windscheid, § 313. 316. 317.

L ,'Zozoeopz. 0 Onakemein mpemnaio auwa (00pemenenic mpemvsro
Auna) Oveaems 6 mOMs cayuam, ecaw Kmo auGo obnwaems
ondicmeie mMPemy0 AUUG 0MI  CO0L0 UMEHU (ne evcmynas
CARDOBAMEIVHO 65 Kauecmen npedcmasumein mpemvaro). Taron
AOrOBOPTL WO ApeBHEMY ius civile mpUHABANCA HHYTORBHIMB; ne-
mo factum alienum promittendo obligatur '; mo, no kuaccmue-
CROMY (i HEEBmEeMY) mpany, o6bmapmilt 06s3ams WM M0 BO3-
MOKHOCTH CTapaThCA, YTOGH TPETHE JUIO COBEPUIMJO YCIOBICHHOE
Abiicreie, wim jpaike ymaaTuTh HHTEDECH, eCHH, HECMOTPA HA ero
ycuuis, Tperse nmuo aroro xbiicTeis me COBepmaers (Bb 3TOMb

orHomeHin pbmaers mambpemie cropoms) ®. Feam kro o6bmaers

UL 4 L8 DERY £ 22, & £1F 13g; pr. L 4. 1. 6. D. b, ¢ 22, 2;1. 4, C

h.t. 4,33, — 1 3 C. h 4 8. —® Paul. 8. R. II, 14. §6; L 4 pr. D.
h. £.22,2 L 1. 1.2, C h t 4 83 —21 5 D. h t 22,2.—11.38. pr. § 1.
1. 83. pr. D. de v. 0. 45, 1; §§ 3. 21. L. de in. stip. 3, 19.—* 1. 19. D. rat. rem
46,8 1. 14.§2. D

. de pec. const. 13, 5.
.




J0T. 0 ABiiCTB. TPETBATO J. B 0 IBICTB. BH H0IL3Y TPETHATO 1§ 217. 33

oTh MMeHE cBoero macabpmmra, To mocabimiit (mo saxomy IOcra-
miama) ® mpavo o6s3amb kb menoxmemio; go IOcrumiana xe xbi-
crBoBano mupasmno: ab heredis persona obligationem incipere
non posse .

II. Joweops o0 dwicmeiu 65 noavsy mpemvaro auwua (N .
pactum in favorem teriit) Oviaems 65 moMs CAYNAIs, €CAU KMO
auGo  Guiosapugaems celm Onucmeie 6 NOAVIY MPEMVAL AUUG
OmMa CBOCI0 UMENW (He BHICMYNAR  CANMIOBAMEABHO 65 KAUECMEIH
npedemagumean mpemwvaw). Tarol gorosops npuspaerca -
CTBATEABHBING JHIND Bh TOMB cayyab, ecam:

1. wan BHrosapuBanuiift xbiicTBie BB 10JB3y TPeTHAro JAHNA
HAXOJHTCA b NOCIBAHEMT BB OTHOINEHIH BIACTH; MOITOMY, OTellb
MOKerh BHIOBOpHTH cedb xbiictsie BB DOIB3y cBOEro NOABIA-
crHaro cpEa (# Ha06OpPOTD) °:

9, pan uenojEeHie NBACTBIA BB MOJLY TPETHArO JHIA Hpex-
cTaBAfgerh HETEpPeCh M JUIA CaMOro BEIroBapEBalomaro aro Jbii-
creie ©. Bmb oGxacra -stricti iuris obligationes unrepecs aT0TH
A0JEeRT OHLIG OHTH JXeHEXRHHIMD (HAND., BRIOBADHBAIOMIN CaMb
L0JKeHDd OBLIb TPETLeMY JHIY YIJIATHTH BHIOBOPEHHYIO CYMMY):
rrk rakosoro me Guio, xbiicrsie Bb HOAB3Y TPeThAro Jauna Xb-
Ja1E OOWKHOBEHHO HE NpejIMeTOML JOrosopa, a yciaosiems 066-
manis meycro#igu (nisi Titio rem dederis, tot aureos mihi dari
spondes? spondeo) ". Bb oGmacru bonae fidei obligationes yxe
0 PHMCROMY UDPaBY AOCTATOMHO OBIIO HEMATEDiaibHATO HHTE-
peca; reneps ero seerxa goeratouno (§ 208 np. 30 caby). — Hraks, ecan
ab#icrBie npejxcraBiserh HHTEPECDH JUIA CAMOIO BHIIOBAPHBAKOMAIO,
10 mocakapiii Momers TpefoBarh ucnodHEHiA ABACTBIA BB NOJIBEY
TPETBArO; HO CAMO TpPeThe JH0, 1O ofmeMy npasuay, He upi-
o6phraert mukaxoro TpeGopania®. Bb BEAE mcRmovenis Tpersemy
JEIY NpPAHALIEKUTL TpeGoBamie MPOTHBL NOLKHHEA BDL cabiyio-
MEXD CIYYASAXD: & eCHH COBEPMAIi NPOAAKY 3ajl0ronpuHH-
MaTelh BHIOBOPETH UPaBO BRKYNA BB MOIL3Y 3al0rogaTeld, TO
nocabguemy naerca act. in factum ?; b. ecau Kro aubo Aapurh

3 1, un. C. ut act. ab. her. 4, 11.— * Gai. 3, 100. 117. 168.—* § 4. L. de
in. stip. 3, 19; L. 88. § 17. L. 39. L 45. pr. L. 56. § 3. 1. 130. D. de v. o. 45,
1; L 2.C. de contr. stip. 8, 37.—% § 20. I. de in. stip. 3, 19; L. 38. §§ 20—
23, D. de v. 0. 45, 1; 1. 8. C. de in. stip. 8, 38.— 7 1. 38. § 17. D. de v. o. 45,
1; §§ 4. 19. L de in. stip. 3,19.—% L 11. D. o. et a. 44, 7; 1. 6. C. si quis alt.
4, 50; 1. 26, C. de iure dot. b, 12; 1 73. § 4. D. de r. i. 50, 17. — ? 1. 13.
pr. D. de pign. act. 13, 7; L 7.§ 1. D. de distr, pign. 20, 5.

3



34 YEPBUIRAIE A0roBoross. § 218.

BeIb, BO3JArad HA OJAPEHHAr0 00A3AHHOCTH.BHAATH ee BHocabI-
crBim Tpernemy jmmy, To mocabmemy gaerca act. utilis'®; c. ecam
k10 Ju60 OTZAeTH YYKYI Bemb Ha cOepemenie MId BEH CCYAY
¢h YroBOpoMb, 4TOOR OHA ORJIA BO3BpAIeHa COOCTBEHHWKY, TO
nocabaremy naercsa act. utilis depositi wan commodati'’; d. ecam
BOCXOAAINI POACTBEHNMKD, YCTAHOBJIAA NPBAAHOE, BHIOBAPHBACTD
Bosppamenie nocabanaro cpoedt powepu mam eda rbrams, T0 nMB
naerca utilis actio *”; e. ecam kro BEroBOpUTE ce6l wuro aMGoO
BB N0JB3Y CBOMXD HACKBIHUEOBD '°, TO mocHBIHHME JaeTca MCRD;
f. oxmo nosoabHO crTpaEHOe 3akomHOmOJOKeHie ompexbisers, vTo
ecid Ero JmO0 Jxaers B3afiMm COOCTBEHHBIA JEHBIM HA HMA
TPeTHAr0 Juma, Xord Ot Gesn Bhaoma nocabamaro, To tpebGopamie
npio6phraers TOXBEO Tperse AHLO, & He caMb sammojasens't. —
K5 arnnsn CIY4adMb pHMCRAro npapa TrepMaHCROE HpaBo npm‘)asu.no eme
HBCROIbEO: BOHCARIE KEHB Bh Raccy A4 BIOBH MYAEM'D, CTpiLXOBﬂBiC AU3HN
BH HOJB3Y TPETBUXD JBNG, EpecThAuckis cybixm o0 verynsh mMymecTss
¢b YTOBOpAMA BB M0JbL3Y TPETHHX'H, HPHEATIC TOProBHXE JX0IrORB TPH NPIo-
Gpbrenin Toprosaro saserenis... Hbkoropuie fame yTBepEIA0TS, YT0 B3B BEBXD
J0TOBOPOBE BB 10AB3Y TPeTharo Jmua mocabanee npiobpbraers npapo Tpebo-
BaHig; H3A0EEHie JTOro CIIOPHATO BONPOCA OTHOCHTCA K% FEPMAHCEOMY YacTHOMY
npasy.

. 4) § 218. ¥rpinaenie xoroBOpoOB®.

Randa, zur Lehre von den Zinsen und der Conventionalstrafe. 1869. —
Bruns n Sachau, Syrisch - Rémisches Rechtshuch. Crp. 216 cabn. 1880. —
Bechmann, der Kauf., Bd. 2. S. 415 fi. 1884. — . Serler, zur Lehre v. d.
Conventionalstrafe. 1891. — Pergament, Conventionalstrafe und Interesse.
1896. — Savigny, Obligationenrecht. §§ 79. 80. — Vangerow, §§ 612—614. —
Windscheid, §§ 83a. 285, 286, 324. 325, — Baron. § 111.— Bekker, § 108. Beil. 11

Jorosopsl MOryTs GHEITH yEpbnasewn Bhjauewo sajarka, o00b-
nianiens HeyCcroiiku, mpuesrow.

I. 3adamoxs (arrha). B supbh sazatka Moryrs GHTH ZaHH
JeHBIM HAN Apyria Bemu ': B puMckoMb npapb sazarors uwbers
nBogkoe npombrenie: "

1. Kaws snaws coeepuenia 00w60pa’; Takoil 3aiaTokb HOBbIe
1op. HasmBaiorh arrha confirmatoria, arrha pacto perfecto data;

10§, 3. C. de don. quae sub modo 8, 54. —** 1. 8 C. ad. exh. 3, 42. —
121, 12. D. sol. matr. 24, 3; 1. 7. C. de p. c. 5, 14. - * L. un. C.ut ab her. 4,11.—
141.9.8§8 D.der c. 12, 1; L 35. § 2. D. de don. 39,5; 1. 126. § 2. D. de
v. 0. 45, 1.

' 11. § 6. D. de a. e. v. 19, 1; 1. 5. § 15. D. de inst. a. 14, 3.—? pr. 1.
de emt. 3, 23.




YRPBIIEAIE A0r0BoPOBDL. § 218. 35

Kakbh TAROBOM, OWG ynorpefaserca BL ocobemmocTd upu wegiop-
MAIVHHITS JOPOBOPAXD,  YTOOK CIYKHATH JOKA3ATENbCTBOME BaRJII0-
wenis jgorosopa (ut evidentius probari possit, convenisse) *. Ecau
JOrOBOPS HCIOAHEHT WIN YHHUTOKEHS, TO SaJaTOKh Tepierh CBOe
gHA¥eHie ¥ MOJJIEKNTH — B NEPBOMD cayuabh savery mim BO3-
BPAImEHil0, BO BTOPOMb CIyuah — Bosspameniio *; Juimb Bb TOMB
cayyab, ecim YHEITORATCA JIOTOBOPD EKyMaE BhH cuIy lex com-
missoria  (§ 286 KOH.), OTCTYHAKWIIA OTH AOroBOpa NpoAABeNH
MomeTs yiepmars arrha’.

2. Kaxs cpedemeo npumyacoenia s 3axIoMenitn npeinoio-
acennaro dowsopa (1. u. a. pacto imperfecto data); B%H Taroii
¢dymknin sagarors Buerynaers npu pact. de contrahendo; naBmif
arrha Jumaercs 8ajaTka, ecad INosiEbe yRIOHWTCA OTH BaKIO-
Yemida J0roBopa, W MONYYAeTh ABOHHOE KOJHYECTBO, €CHd YRIO-
nserca npornsnad cropona (§ 212 mp. 4). — Tarofi safaroks
Osab  Bb Xoay y Pumuans u npu ommolt cubarb usnh obxacrd
cemefimaro mpapa (mpu odpydenin); u spbch noayuarens sajgarka
g5 cayuah, ecam omb Geal OCHOBAHLA OTCTYNAeTh OTh 0GpydeHid,
nomKens Beuarh arrha pisofinh °* ; HAUPOTHRD, HEYCTOREA JLId
yepbuaenia obpysenia ne JONyCRaeTcd 0 (cp. mp. 14).

Cospeyennnil rpasyancsiii 000pors TOPOIHID nopuli cayyad npuvbrenis
Jajarea:

3. Raxs 7. 5. a. poenitentialis, Reugeld, orerynuoe; 31heh KL 20r080pY
HPHCOBORYIAAETEA cTaTh, 4To Xapmii arrha MOKeTH OTCTYNUTREA 0T A0ro-
Bopa, Amimasch 3ajaTEa. 9ro me yrphbuiesie, a ocaabaenie 10roBopa.

II. Heyemoiixa ecmy dniicmeie, %0mopoe 00muyano nO0s YCA0~
giems. ecaw wusencmnoe o0nwanie e Oyoems UCHOAMECHO UAU
GY0eMs UCROANCHO NEHATACHAUUMS 00PAIOMD. 11 neycroiiga npu-
wEHACTCA B DHMCKOMH UPABh BH ABOAKON PyHRNin:

1. Kaxs cpedemeo yxprmaenia saxaovennaro doweopa. Ipn
STOMB BOSHHEAETH BONpOCH, MOMKETH Ji Kpeiurops Bb caydah
HeHCHOJNHeNis NI HeHALIeRAMAro HCIodHeHis TpedoBarTh Nia-
texka meycrofikm w Bwberb en Thus genodnenia jorosopa  (mim
poswbiienia YOWTKOBD OTH HEHCHOJHEHiA WMAM HEHAUIeRAMAro
ECHOJHEHiA), WA OHL MOKETh UOTPeGOBaTh TOJBKO HEYCTOMRH,
HIH, HAKOHEI'h, eMy NpelocTaBiedt BEOODD MEXLY Ty ¥ apy-

31,85, pr. D. de ¢.e. 18, 1.—* L. 11. § 6. D. dea. e v. 19,1; 1. 5. § 15.

D. de inst. a. 14, 3.— % L 6. pr. 1. & D. de l. comm. 18, 3.—% 1 6. C. de
spons. 5, 1.— % 1. 134, pr. D. de v. o. 45, 1.
. 3‘



36 YRPBILIEHIE 10roBopossh. § 218.

ranb.  [lmarexa meycrofikn swberh c¢b menmoxaenieMs porosopa
(uan Bo3wbuienieMs yORITROBE) MOKHO TpeGOBATH JHIIE BB TOMD
cayuah, ecau BB m0ab3y Takoro tpeGosamia mwberca npamoe mim
MOJNYaIuBOe coriamenie BB gorosoph © (mamp., meycroiika ycao-
BJICHA YiKe Ha cayvall DpOCPOUER HMCHOJHEeHis, HeycToMka Heco-
paswhipHo Mala BL CPABHEHIM ¢h NPEAMETOMH IIABHATO JOrOBOPA).
Ecan rtaxoro coraamenia nbre, 10 BB obxacta stricti iuris obli-
gationes MO:KHO TPeGOBATH TOJNBKO HEYCTOHKH ™ (aTors cayuaii meuess
puberh b obl, stricti iuris, ep. § 84 sub 5); BL oGaacru obl. bonae fidei
xpedumopy NPHHALISKHTH NPABO BHOOpPA MERAY HEYCTOMEOW u
HenoJaHenieMs Jorosopa (wid poambmenieMh yORTKOBBH); ecld ero
BHOOPD 1Ak Ia OXHO M3 JABYXH, a Apyroe cocrasigers Goabe
BHAYHTENBHYIO CYMMY, TO OHBH MOMeTH MOTpeGOBATH pasHHUUE *
O0BIKHOBEHHO EKPeanTops BHOEPAETH HEYCTOHKY, IIOTOMY 4YTO ATO
usbaBIgeTh ero OTh JOKAsHBAHiA YOMTROBB ° (cp. § 288 sub. II);
pash cxrbramnmit BROOPD CBHASHIBACTH LKPEJUTOPA M BH TOMB
cayvab, ecam oE®b A06POBOJLHO NPHHHMAETH HCOOIUEHIe, XOTsH#
MO&eTE: TpebopaTh HEYCTOMRM; TOrJa ONGL YiKe JHMMAercs npasa
na nocabamon 'Y, !

2. Raxs cpedemeo npunyscdenia is 3ana0uening npeonoioncen-
nao dowogopa ' (§ 212 mp. 3).

3. Bn coBpemenmoM® rpamianckoMb 000poTh Heyeroiiga LOCTaHOBAAETCH
vacro Bb BEAS 7. B. muleta poenitentialis, orerymmoro, Tars uyro X0~
BUKY UPHBAXICKHTH NPaBo BHOOPA MERAY HEYCTOiiKOM M WCNOAHEHIEMD; BB
aTON'h 3akJiouaercd me yrpbmaemie, a ociafaesie porosopa.

Heob6xoxnmo eme orwbruts cabiyomee: pasmbps neycrofikn
3aBHCHTL OTH yemorphmia cropoms ''; Bupouems, ecidm JOArD CHO-
co0ent Kb pPOCTY, TO, 110 PHMCKOMY HpaBy, HeyCTOMKa He JIO/UKHA
npeBRmarth sakoHHo# Mbpu npomentoss 'Y, Beabiersie sakoma 14-ro
noabps 1867 o6p orwbub sakomsaro orpamAueHis OPOUEHTORD 8T0 TOCTa-
nopaepie anmeso emast (ep. § 43 sub 4).— JlbiicTBuTenpHOCTE He-
yerofiku BooOmie He B3aBHUCHTL OTH JABACTBATENLHOCTH IJIABHArO
JOTOBOpa; MOATOMY y puMAAED upubbraiu kn meycrofinh pua
KROCBEHHAr0 UPREYMKAEHIA Kb HenoiHeniio nexbicTBUTEILHEIXD

1 115, § 2. D.dev.0.45,1. —71. 44, § 6. D. de 0. et a, 44, T; 1. 115.§ 2.
D. dev.o.45,1.—% 1. 41. 1. 42. L. 71. pr. D. pro soc. 17, 2; L. ’8 D de a. e.

.19, 1.—°§ 7. 1. de v. 0. 3, 15; 1. 11. D. de stip. pr. 46, 5.—° 1. 23. pr.
D de rec. 4 8; 1. 23. D. deo. et a. 44,7;1. 10,i. £ D. deemguodc 113, 4.—
108 1,122, BD evo 45,1.=11.56. pr. D. de ev. 21,2—1 1. 44, D. de us
22.1;].H§6 . dea.e.v.19,1; 1. 5. C. de us. 4, 32
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YRFBIARRIE J0roBoposs. § 218, 37

cayuxh no cedb odasareasersn (cp. § 217 np. 7); Heycroika
JEMb TOPJA NpHUsHaerca mexbiicTBATENLHOI0, KOIAA Bb IIaBHOMD
gorosops o6bmano uro am60 HEBO3MOXHOE, OE3NDABCTBEHIOE,
npornonpasaoe'’, wim roraa pbiicTsie LoMAKHO OHTH COBEPMEHO
suoank cBoGoH0' (moaToMy Heanss Ykphmiare meycrofikoio o6py-
qemis, HeAB3d BANPETHTH NOLH CTPAXOMT HEYCTOMKHM pacropiemie
opaka).—Ecan neyeroiika yejosrena i ykphuaenia gakoro an6o
yOymenia, T0 OHa NOMISRNTH NIaTe:xy Bb cayvab cosepmenia
npotusononokuaro Abfiersia'®; eciu ke Heycrofiga CHYKHTH 114
yrpbuaenis noxozkuatexsnaro rbiicTeis, To cnpamuaercs, GG JIK
pwkerh ¢b ThMn mpeITHCAHh CPOKD I COBepuIeHia aToro AbicTsid,
iz BHTH; BB nepBoMb cayuab neycrofiRa NOICKHTH NIATERY Cb
peTeveHieMs HasHauenHaro cpoka', Bo BTOpOMB cayuab—cn TOro
MOMEHTA, KOUAA, IecMOTpa na wucrewemie modicum tempus'’
HECMOTpPA Ha T0, 4TO MO:KHO GHJO copepmuTh rbicraie, nocxbanee
pee Taku He cosepmeno'’. — Uactuinoe mcmoinenie me 0cBoGoO-
#®1aeTh oTh Heycroiikk '*.—Hanoyuaania JOIKHIKY €O CTOPOHM
kpeguropa He Tpedyerca (sabeh Mur mybewmb Takb Ha3. 0OLEKTHB-
mylo mora, § 240 mp. 1); Tpedyerea Ju culpa JLOKHHEA, 9T0
BONPOCH CHOpHME; 1o npasmipnomy mubuin, sBooGme 19 culpa
fie TpeGyerca®®; ecau HeRO3MOKHOCTS HCHONHeH HACTYIHIA BCABL-
crpie vis wmajor, To HeyCTOHKA HEe IOJAIEKHTD mraTexy* ™ .

0. Jusiurandum promissorium. Obwuianie nods npucaww
ecmy  o0mwganie €s  YKAZAHIEMs WA NPEOMEMs, KOMOPWL AUUO
oOMUWaIWLEE NONVUMACIS  GUCOKUMS, CoauenHnMs. BaiGopy mpen-
METOBL pHMCKOC NPaBo OCTaBiIAeTh OOJBHION NPOCTOPD: per
deum, per salutem tuam, per caput tuum vel filiorum, per
genium principis, jfame propriae superstitionis, jump Ow He
improbatae publice religionis*'. — 3a mcrawYEHIEND obbmamia
HOLb MPHCArO0 YCAYLb CO CTOPOHH BoabHOOTHyMeHmHEA (§ 209
mp. 12)*, pumasame Beaxh TBepIO JEPKATUCH TOTO NPABIIA, UTO

11, 69, 1. 26. 1. 85.1. 123. D. de v.o0. 45, 1.—* L 61, pr. 1. 184, pr. D.
de v. 0. 45, 1; 1. 2. C. de inut. stip. 8, 38.—1* 1. 122, § G. D.de v.0.45,1.—
18 1, 93, D. de o. et a.44, 7; 1. 12, C. de contr. stip.8,37.—'" 1. 21.§ 12. D.
de rec. 4, 8.—12 1, 115. § 2. D. de v. o. 45, 1.— 191, 47. D.dea. e.v.19,1;
1. 5. § 3. 4. 1. 85. § 6. D. de v. 0. 45, 1.—" Onuo newrovenie €. ¥b 1.2.
§1.—L 4. § 8.D. si quis cant. 2;11; 1. 21. § 9. D. de ree. 4, 8.—* |, 77. D. de
v. 0. 45, 15 1. 9. D. den. f. 22,2 |, x2.pr. D. ad 1. Ag. 9, 2.—"a L 69. D. de
v.0.45, 111, 3. § 4. L.4.1, 5. pr. — § 8.1.13.§ 6. L. 33. D. de iur. 12, 2.—
221, 7. pr. D. de op. lib. 38, 1; 1. 44. D. del. c. 40, 12.



38 3AKII0Y. 10TOB. YKPESDH NPEICTABATEAEN. BBEAEmIE. § 219,

UpECAra He OKASHIBAETDH BJALAHIA Ha xbiicrBATEABHOCTH JOTOBOpA’®;
mhMs He Membe OfMAT W3L HMMIEPATOPCREXD 3AKOHOBD HAJATAETH
Gesgecrie Ha moJnoNbrEEe AUNO (Maior), KOTOPOe HAPYIIALTH MHPO-
BYIO cAbAKRy, N0ATBEPKICHAYIO IPHCAT00**", & ONID 3D AMOEPATOD-
CEAXD PECKPHNTOBH’' OTKABKBACTD B PECTATYLUIH MHHODY, KOTODEIE
noakpbuuas npoxaxky upmearowo (§ 101 mp. 13, § 105 np. 10).
0 npexbaaxs npuwbuenig sroro peckpunra emopmau raocearops Bulga-
rus # Martinus; nepsoiil 0THOCHA® PECKPHITD JALIL Kb OTYYHACHIAMD, CAMIMD
o cedb AblicrBATEALALIND, HO MOIYHIUND OBITH ONOPOUCHHBIMH, BTOPOH—
TakKe W Kb OTYYRICHIAND HHYTORHKIMG, HaNp.,, ECIH MIiNOT OTYYEAALTH
. yuactor® 0esn decretum mavaarersa (§§ 378, 21 mp. 9); aror® cuopn
pbumas uuneparops Ppuipuxs I Baplapyeca pw Authentica sacramenta pube-
rum*® (corzacuo ¢b OWRG0YHEING MUBHIENS) BL ToND eMbedb, 9T0 Hpmeira
coBeplIeHROIBTHATD JHNA ABIAETH BCAROS OmuyscoOenie RENOLILKAUTHND
ocnapuBanin (1ame muwmoownoe). 3arkwh nanckix Aexperanin®®  mpucponan
00432 TEILHYI0 CHIY A03BOJEHI HA 0TYYiK1emie 210TAJbHATO yYacTka, Jam-
HOMY GGeHOW TOLH HDHCATON, OTPEYeRilo HOXH NPUCATOw Ioxyuapmed mpu-
Zamoe jouepm ors Oyaymaro macabiersa orna, yepBuAemin nogh NpHEATON
lex commissoria 3aJ0rojaTedeMD; KAHOHUCTB, BB CBOW 0Yepeib, BICTABHIN
obmiii npaRnENs, 4r0 caxce o0bitaHie N0AB NPHCATON A0AKHO OHITH WCHOA-
HEHO, NOCKOIBKY OHO He 3axbpaeTs MHTepecoyh TPETHUXH Julh (BB yacr-
HOCTH Tocyiapersa) m He yrpomaers pbumowmy Oaamemcrsy. llpemsas npar-
THRA NPHSHAJA HT0 HAYAA0 BB 00IACTH Aapenis  MemIy cyupyraMmm @
infercessio ReRMEHD; HO B'b HOBOE BPEMS HAYKA CTPEMHTCH OTBEPrHYTH OTO
ouacuoe 00mee HaYato, o HEROTOPHA HOBLIA NAPTHRYIAPHBIA BAKOHOIATEILCTRA
1ame copcbwh sanpemaioTs ykpboaenie zoropopors eabeyzebmown mpuesrokn®’.

5) 3aravenie JOrOBOPOBD UEPe3h MpeACTABHTEMdei.
Buchlka, Lehre von der Stellvertretung bei der Eingehung von Vertriigen.
1852.— Brinz, kritische Bliitter. Nr. 2. 1853.— Ruhstrat, iiber Savigny's Lehre
von der Stellvertretung. 1854.— Mandry, das gemeine Familienrecht mit
Ausschluss des ehel. Giiterrechts, Toxs 2-ii. Crp. 207 cabn. 1876.— Chambon,
iiber die act. quod iussu in den Beitriigen zum Obligationenrecht. 1851,—
Drechsler, die act. quod iussn. 1877.— Hellmann, Stellvertretung in Rechtsge-
schiiften. 1881.— Baron, Abhandl. aus dem Rémischen Civilprocess; rons 2-ii:

die adjecticischen Klagen. 1882.—v. Thur, actio de in rem verso. 1895.

a. § 219. Baenenie.

Savigny, Obligationenrecht. § 57.

Yuenie o npeicraButedscTBh BB 0GIacTd 0643aTeNbCTBEHHHIXD

23], 7. §16. D. de p. 2, 14; 1. 5. § 1. C. de leg. 1, 14.—%a 1, 41. C. de
transact. 2,4.—* 1. 1. C. si adv, v. 2, 28.—* Auth. Sacramenta puberum xs 1.
1. C. cit.—*% c. 28. X. de iurei. 2, 24; ¢. 2.in VI. de p.1,18;¢.7. X. de iurei.
2, 24.—*7 Allg. Preuss. Landrecht II, 20. §§ 1425—1430; cp. Preussische
A.G. O. T, 10. § 284; cp. ramme Reichsstrafgesetzbuch § 302.
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SARII0U, A0TOB. YKPR3H NPEACTABHTRARA. BBEARHIE, § 219. 39

JOTOBOPOBD MOABEPrIOCh Bb MCTOPIM PUMCRArO NpaBa BaKHRMD
npeoGpasosamians; eme Goxbe pamubid nepesBEbl npomssean cpeiuesbro-
B0G W HOBOE ODLIUHOE [pAR0; T OPABHIO JPEBHATO ius civile, 1o EoTOpOMY
H3H  JOrOBOPOBDH, SARINYCHHBIXD npeicTaBuTeleND, npaga 00s3aHA0CTH
BOSHHEAITH TOABKO 1a8 mocabiuaro, Teueph BOoAEb orsbueso W fame o6pa-
THI0CH BB OPAMO UPOTHBONOI0MHOe mpaBnio. Lia NMOHEMAHIA XOAA PAs-
BUTiA NPABA, ACHOCTH N3IOKEHIA ¥ HALIeKAIMAro phmemii oTHO-
CAMEXCA CIOJA CHOPHBIXD BONPOCOBS HeOOXOMMMO pasxbimrs Hame
galoKenie 1o nepiogaMs (Apesmaro ius civile, nperopckaro npasa,
npasa IOcrmiana, coBpemenmaro npasa. §§ 220—223). .

Ho npesmae ncero cabiryers BCIOMHEUTD COAepRaHie ABYXD CYIIE-
CTBeHHRIX'S g Hach nomarit (§ 65): mpejcrasutelrsd BH H3b-
ABJeHIH BOJM W MpPeICTABETENA Bb BOXbL (Iyyme: BH COCTABICHIM
soam). Ilpedemasumens 65 u3sAGACHIU 60X (NOCAANHNBIL, nuntius)
eemy MO AUUO, KOMOPOE 00AHcHO 006ecmu COOTULLHHIYI0 eMY 60410
dpyr010 00 COBOMUIA MPEMBI0 AUUR, M. €. UTZREUMY €C EMILCMO
dpyr0wo (NO10GHO THCHMY, KOTOPOE COICPKRHUTH ushasaenie Boan) .
Ilpedemasumenn 65 604 ecmv MO AUU0, KOMOPOE JOANCHO CAMO
OMIENMO OPYL0N0 COCMABUMY 6010 U WUIBAGUWINL €€ FAMWME 30
Opyro0 mpemvenmy auny. [IpeicTaBuTeabCTBO NOCIAHNAr0 RACACTCA
oGHADY:KEHiA BOJH, NPEXCTABHTENLCTBO BL BOXb Kacaercd m cO-
crapienis Boaw, crbroBaTelbHO, 3AKMOYEHiA JAOrOBOpa W TOCTa-
HOBJEHig JOrOBOPHEIXT COrJAameHiil; MOCIAWHNA ABIAETCA Opra-
HOMB COOGIeRia 4v:KOH BOJIM, NPejICTABHTEIb Bb BoAb cocTaBii-
e cofcmeennylo BOMO, Kotopas Thun me Membe pomKHA OHTH
NPUBHAHA NPEACTABIAEMEIND; HTOMY HHTYTb He NPOTHBOPBYUTH TO
06CTOATENHCTBO, YTO HpeAcTaBHTENb OHBaeTh WHOrAA OrpanuieHd
PASHEIME WHCTPYKIIAME; STH HHCTPYRIIH CTaBaTh TOABKO Ipa-
HUIB, 3% OpelbioBs KOMXD OHD He JONKeHh BRIXOJUTH DU
COCTABJAGHIH BOJM; MOKHO JHIB CKA3aTh, YTO UPEACTABIAGMBIR,
KOTOPHA JaeTh HECTPYKIIX, HANDABHID CBOM HAMPBPEHIR HA TaH-
ayio cxbaky, HO JMmb UPEICTABHTENH COCTABIACTD prauenie, T. e.
Bomio. Komeuno, ecan WHCTPYKIiM 06JajaioTs Takowo oupexbien-
HOCTBIO, 9T0 IPEACTABUTENI0 He octaerca Goxbe HEIEro J0OABHTL
0 Jake He NpelocTaBles0 HUKAkoro BwOOpa, TO 5T0 OVIeTs npei-
CTABUTENLCTBO Bb M3LABICHIM BOJM, & HE BB BONb.

Bambrums eme, uro OCOOHI BUID NPEACTABATENLCTBA BB U3H-

11 1. § 1. D. mand. 17, 1; 1. 2. §2. D.de o. et a. 44, i



40 [IPEACTABATEABCTRBO N0 1Us civite. § 220.

ABIEHIN BOJM cocTaBisgeTh AbaTeasHOCTH MagrJepa (proxeneta);
MakJIeph SAHEMACTCH MOCPeJHMYECTBOMD HPH SaRIWUYEHIH J0rOBO-
poBb BH BEAL mpodeccin; onb MIBABAACTD KamAONH HSH CTOPOHT,
BAYIIHXh NEeperoBopal, COOOMEHHYIO €My BOJIO JApyroii CTOPOHH,
noixyuas sa 9TO NPH BaKIOYenim jorosopa wussbermyno maary
(proxeneticum), mpaso Ha KOTOPYI0 Bb KJIACCHYECKOMD upaph
OCYMECTBAANOCH CYIe0HEINE MOpAAKONT B (opmb extraordinaria
cognitio * (§ 296 sub III).

b. § 220. Hpeemee ius civile.

Pernice, Labeo. Bd. 1. Crp. 504 cabn. 1873.— Baron, die Condictionen, § 20,
1881.— Savigny, System, § 113.— Windscheid, § 8183.

Uro m no ius civile npu sakmoueniu gorosoposs (kpomb Bep-
GaNbHEIXD) XONYCRAJNOCH yunoTpeGieHie MOCIAHHEIXD, UTO HOCABI-
Hie ocrairca BHG BeAkaro 06A3aTNBCTBEHHAIO NEXUS, YTO NO-
cabjcrsis A0roBopa KacawTCA JUMb CAMEXD KOHTDAreHTOBD ',—
BCe 9T0 NMOHATHO caMo coGoo. Ho ecam jgoroBoph sakiouaers
omxpvemvai (§ 65 sub II 2) ynommomoueHENE Kb BaKIOYEHIIO
NPeACTABHTeNb OTh HMEHH NpejcrapiieMaro (HaUp., TOProBAL
OPOKYPHCTD, ONEKYHH, HPEACTABHTENb IOPHAHUYSCKAr0 JHLA MOKY-
1aerTs, Npojaers, HAHEMAETDH, OTAAeTH BHAIIME OTH HMEHH X034HHA
Abia, onekaemaro, I0pPUAHYECKArO JHIA), TO IO APEBHEMY LHBHIb-
HOMY OpaBy, OHB OAMED (A& HEe INpEACTABIAEMEI) CTAHOBUTICA
EPeHTOPOMD HJM JA0JKHHEOMS *; u60 mnpaBo uId 0643aHHOCT,
NPOHCTERAKIAA H3h JOroBOpA, NpPH3HAETCA NHUBMIBHEIMD IPABOME
sa cabaereie phmenis, npocroe ke mambpenie SaRMOYMTH AOTO-
BOPB (cM. § 219) He MOKeTs NPOM3BECTh TAKOrO UpPaBa WIH 00s-
BAHHOCTH. JTO BHPAKAWTH OCHKHOBeHHO Crbl. 00pasoMB: «ius
civile Henocpedemeennaro npedecmasumeivemea npw  00WePaALs
He donycraemsy; npasmibbe: no ius civile, J0roBOPB, BaKI0O-
UCHHBIH NPeJCTABUTENEMD, HE NPOUSBOJUTD HUKAKUXE HENOCPEd-
CMGENNBITH NOCAMOCMGIN A TIPeJCTABIAEMAro; ecld Hajlo ycTa-
HOBHTh HEIIOCPEACTBEHHOE OTHOMEeHie Me:K1y NpejJCTaBIAeMBIMD H
TPeThUMB ROHTPArGHTOMB, TO IPEJCTaBUTENb JOJKEHD YCTYIATH
CBOH [IpPaBa H3%h JOr0OBOPA NPEACTABIAEMOMY ° MIM YCTYIHTH CBOM

? t. D. de prox. 50, 14.
! 1. 15.D. de pec. ¢ 13,5; 1 1.§ 11. D. dep. 16, 3; 1. 1. § 1. D. mand. 17, 1.
*1 11. D. de o. et a. 44, 7.—* 1. 8. § 10. . 45. pr. i. £. D. mand. 17, 1.




UPEACTABHT. 10 NPETOPCKOMY upasy. § 221. 41

mpaBa M3h OTHOMEHIA IPe}CTABUTENBCTBA TPEThEMY KOHTPAreHTy.
IlosuguMOMy, HCKIOYAETCSH TOTH Cayua#, ROCAA NOABIACTHOE JHUIO
3aKI0YAeTH AOrOBOPH BH Kadecrsh npeacraBuTess BIAJNEM; A
HMEHHO, NOCKONBKY AI0 HAETH O Mpefosaniazs, ONMHB TOIbKO
BIAJBIEA CTAHOBHTCA HENOCDEICTBEHHO KPEAHTOPOMS [0 J0roBopy ‘;
HO 9TO NPaBWIO OCHOBAHO HA TOMB npunmanb, uro ecm npioGph-
TeHis MOABIACTHArO Jui@a, no ius civile, uayrs BH NOAB3Yy BIA-
NHKM, Aake TOrja, Korja nojisiacrioe aumo jpbiicTeyert He Bb
kavectsh upexcrasutens Biaaiskm® (ep. § 65 mp. 11).

[Bupouems, Bb KIaCCHYECKOMb NPash BOSHEEIA MHECIb, 9TO
B TOPYYeHIH BAKNIOYUTH JOTOBOPH Yke 1 mo ius civile ecrs
2JeMenTh, 00A3HBANIN JuLO, jJaBmee nopyuenie (iussus): Io-
ATOMY KJIACCHYECKie IOPHCTHI Jajd TPETheMy ROHTDAreHTy COn-
dictio mpoTEBDL Jnma, AABHIArO MOpYyYeHie, LA JOCTHREHiA HCHON-
HeHiA o0AsanHOCTEldl, UPHHATHIXD JHIOMB, AbACTBOBABIEMD 1O
nopyuenio °].

¢. § 221. Iperopcroe mpago.

Schlossmann, das Contrahiren mit offener Vollmacht. 1892, — Suvigny,
Obligationenrecht, § 54.— Vangerow, §§ €08. 240—243. 661.— Windscheid,
§ 482 —484.—Brinz, §§ 258. 259.

Hzaoocenmnii 65 § 220 npuruuns wu6uIbHaA0 NPaGa npar-
TMUNECKI COBCIHME HeUMALCO00pases; OHD YRHUTOEKAETH TY Whas,
Kb KOTOPOH CTpPeMATCA CTOPOHE, SAUHTEDECOBAHHBIA BH J0r0-
Bopb; 0043aTENBCTBO BOHUEAETH 3LBCh MEKILY NPEACTABUTENCMD M
TPeThEMb KOHTPAreHTOMb, Memkiy THMb kKakh mo mawbpesino cro-
POHD OHO JOJKHO OH BOSHHRHYTH MEKLYy HpEeICTABIAEMBIMD il
TPETHEMT KOHTparemToMb. I[osTOMY NpETOPCKifl HAMETH H NPABO
IOPUCTOBD TPOMSBENM BB HTOMB OTHOMEHIM pedopmy, COXpPAHHBDL
Thvs me membe npesmiii npumrnEns Huswisnaro mpasa. Oomee
HAYANO BTOH PEPOpPMH LAACUTDH: 00A3GMEILCINGA, GOIHUKAIWIA
no s civile Meacdy npedemasumeteMs U MPEMBUNE KROHMPA=
2CHMOMB, OCMAIOMCA 65 CULR;  KPOMIL  TOW  GOSHUKWIMS  CULE
06A3AMeAVCMBA MENCOY NPEOCMABAACMUMS U MPEMBUME KOHMPQ-
2eKMoMs;  COJEPiRAHIe BTUXD HOBHXD 00:43aT€AbCTBDL COBEPIIEHHO
TO e, YT0 W NePBOHAYAJIBHAIXD; I0ITOMY HOBEIA 00A3aTENbCTBA

¢« Ulp. 19, 18; Gal. 2, 86—90; pr. § 8. L. per quas p. 2, 9.—5§§4.18. L.
de in. stip. 3, 19; 1. 79. D. de acq. her. 20,2.—* 1. 17. §§ 4 5. D. de inst. a.
14, 8; 1. 29. D. de r. cr. 12, 1; § 8. L quod cum eo 4. T; cf. 1. 84 D. pro
soe. 17, 2



12 IPEICTABAT. 10 OPETOPCKOMY npasy. § 221.

OCYIMIECTBIAIOTCA NOCPeACTBOMD actiones utiles'; sabes BOsHH-
KaeTs orHomenie, Koropoe ambers Muoro ofmaro Cb Koppeaib-
HEMB 0043aTeJbCTBOMD (HO 9TO He e€CTh KOppeaabHOe 00a3aTelb-
CTBO, KaKkb yTBepEAaeTH rocuojcreylomee mukbnie, § 245 sub 112):
PasHUIA MeARIY HEMH B4AKJI0YAETCA Bb TOMB, 4T0 IPU KOppeais-
HOMB 00A3aTedbeThh CymecTByOTH ABa IMABHAEA, OJMHAKOBO BO3-
xbiicrByomia apyrs ma gpyra (orxbasnua) obssarenscrsa, sybes e
0043aTeNbCTBY UPEJCTABHTENd NPHAALIEKAT: MIaBHoe u onpefh-
Jgomee  sHauenie, 00s3aTEALCTBY ke IPELCTABAAEMAro JIHIb
NPHIATOYHOE H IIPOUSBONHOE.

Bn wacrnoctn xbao mpercrasasierca Bn cabaviomenms sunb :

L. Ilpiobpwmenie mpeGosawin wuss dowosoposs npedemasi-
meaedw. ITOTH BONPOCH OGCYRAACTCA PASAMIHO, CMOTPA 1O
TOMY, MOABIACTEHD JH TPEICTABUTENb NPEJCTABILIEMOMY, WU iKe
HETE

1. Ecam npexcraBateNh HAXOAWTCS NOAH BJACTBIO NPEICTA-
BIsgeMaro, To mocabpmii yike mo ius civile sBagerca ympaBomo-
YCeHHHIMD HENOCPEICTBeHHO H3h Aorosopa mepsaro ® (§ 220 mp. 4);
TO e UPABWIO ocraerca Bh cmab u snocabrersim.

2. Ecau npejcraBuTeNeMb SBISETCSH CAMOCTOATENBHOE JHIIO,
T0 XbA0 BABMCHTL OTH JHYHOCTH NpPEICTABISEMArO, & HMEHHO :
OeKaeMue, IOPHANYECKLs JRIA, CONIATH H3b JOrOBOPOBD CBOUXD
ONERYHOBB, pACHOpAJUTENeH, yHOAROMOUeHHEXD npioOphraors
OpOTHBH TPeThAre ROHTparenta actio utilis 7; xpyrums Junmams
actio utilis jpaercs JMmMb BH HCKIOYATEABHEXD CIAYIAAXDH, @
HMEHHO, ecIH HXD YHOJIHOMOYeHHHH HECOCTOATeJeHS °.

II. Bosuurnosenie o6asannocmu (101ra) wuss 101060p06s nped-
cmasumeaen. By mbroroprixs CIAYIAAXD (actio exercitoria u insti-
tona) srbch me ofpamaim BHUMAHIA Ha TO 00CTOATENBCTBO, Ha-
XOIUTCA JU TPeACTABMTEAh BO BIACTH IIPEeJCTABIAEMAro, MIn

t Gai. 4, 69 sqq.—* L. 12. D. de c. e. 18, 1. *—1. 51. § 1. D. de aed. ed.
211116§§23]225 . D.del. ¢. 40, 12.—* 1. 13. D. de c. e. 18, 1;
L. 51. D. de aed. ed. 21,1; I 16 § 4. D. de L e. 40, 12; 1.17. D.de I c. 40,
12 83 mepsoit wacru.—° Tarono coxepmanie honu,a Becsma cuopuoit 1. 17,
Ddelc401,cf1°D de litig. 44; 6.—° § 4. 1. de inut. st. 3, 19; L.
38. § 17. D. de v. o. 45, 1.—" 1. 2. 1. 4. C. quando ex facto tut. 5, 39; 1. 5
§§7. 9D depconst13512unandoexf26912pr19pr
D. de adm. tut 26,7; 1.26.D. der. ¢.12,1.— 8 1. 49. §2. D. dea. p. 41, 2 1. 1.
§ 18. D. de ex. 14llll"Ddemstl»idlW§1.1.28.pr.1.68.D.
d 3, 3; L 5. D. de stip. pr. 46, 5; 1. 13. § 25. D. de a. e. v. 19, 1; I.

d
18.
e proc.
8. § 16. D. damn. inf. 39, 2.
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mghrb. Bb JApyraxs ke Cayyagxb HMEHHO Bb BHAY OTOr0 oberod-
TeAbCTBA OBUIM BBeJEHB pasiUiHEe HCKH, A& HMEHHO, HpPOTHBED
puafsIkH mpercraputens actio quod iussu, de peculio, tributoria,
de in rem verso, HPOTEBD APYrHXH NPEACTABJIAGMBIXD Takh Ha3.
actio quasi wstitoria u actio de in rem verso. Beh ara mekn
passansl HOBEME fop. act. adiecticiae qualitatis, moToMy 9TO HX%B
MOKHO NPELBABIATE PAJOMZ €H HCRAMH IPOTHBDL MPEACTABHTEINA:
hoe edicto non transfertur actio sed adiicitur °.

A. Hexu, nesasucumvie 0ms moiwo, COCMOUMs A NPEOCMAGU~
Meab 0005 6AACHBI0 NPLICABAACMALO WAU HILWE.

1. Actio exercitoria'. Ecia wopadeapmuis (exercitor navis)
HASHAUING KOro an6o KamETamOMh EKopabia (magister navis),
GyJers Ju 9TO €ro MOJBJIACTHEI CBIHD, padh HIH 4yKOM 4eno-
gbkb, TO Onh OTBhuaeTh Hpexb TPETHUMH JMIAME, Cb KOTOPAIMH
3aRIOUMTH JOrOBODH KANMTaHb, 3a IOJAHOE ucuoanesie BCbXb
AOrOBOPOBH, BXOAAMAXD BH EPYIDH €ro upeanpiatia ', m 0048aHD
Jaike YIIATHTH WO safimMy, ecnu nocabamiii Oman HEOOXOAUMD
(manp., fag pemonra kopabns), Xo0Td O 3aThyMp KamuTaub pac-
TpatHab fedsrd Ba Apyris whmm 'Y, Orsbuaers au ropalebmaKb
¥ 3a JeJHKTH RKAlUTAHA, — 9TOTH BONPOCH MCTOUHUKAME HE 3a-
TPOHYTH'** W BO3OYKJAETH CHOPH M KLY POMABECTAMH; MO0 Tpi-
BunbHOMY MABHIO, BOmpoch 9T0TH phmaerca Bb YTBEPAUTEND-
HOMD CcMsicah, moromy uro actio exercitoria mo cBoemy coxep-
JEAHII0 PaBHa HCKY NPOTHBH KauuTana kopaGas (cp.BHImE up.2.3).
Ucws TpersAro Juna NPOTEBD KOPAOEIbIINKA HASHBALTCA actio
exercitoria.

9. Actio imstitoria **. Ecim X08gugh NPOMBIIIEHHAr0 Hpei-
ppiaria (npeinmpiaria MOryTh OHTH BechMa pasHo00pasHud, Bb
HCTOMHAEAXD '*  YIOMHHAIOTCA : NORYNEa M NPOAAKA TOBAPOBD,
pasHOCHAS npojaka oxemxn # Obaed, OaHKOBHA npexupiaria,
yupapienie GOJIbMEMD HAGMHEIME JOMOMD, YHCTEA nJathd) Has-
HAUMIH KOro Ju6o cBomMb npejicrasmtejens (institor), cBoero Ju
NOABAACTHArO CHEA, pafa wim wy:Koro venosbra, TO OHB oTBh-

1, 5. § 1. D. de exerc. a. 14, 1; 1. 1. § 17. eod. — 10 t. D. 14, 1. de
exercitoria actione; t. C. 4, 25: de institoria et exercitoria actione.—
1] 1, pr.— §§ 5. 15.16. D. h. t. 14, 1; § 2. L quod cum eo4, 7. ** L. 7. pr.
§1.11.§9 D h t 14 1.—" Cp. maxme 1. 1. § 10 D. bh. t. 14, 1.2 t.
D. 14, 3: de institoria actione; t. C. 4, 25; de institoria et exercitoria actione.—
4] 38 L 6 pr.—§ 10. L 19. D. h. t. 14, 8; § 2. 1. quod cum eo 4, 7.
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UaeTh MpPeJs TPETHHMH JHUIAMH, b KOTOPHIMH 3aKI0YAETH J0r0-
BOpS institor, sa moxmoe mcmoxmemie BChXH X0roBOPOBH, BXOXA-
IMAXD Bh KPYrb ero Npexnpisria'’; orciofa MCRAOYAGTCH 3aeMs,
KOTOpBIE  MOkeTs OuTh cibaams mHa orebrersemmocts xosauma
npeanpiaria aums B HHKOTOPHXD CcAyuaaxs kpafineli HeoGXou-
Mocr '** . Orpbuaers AM XO3AHET NpEXUDIATIA W 8a ACMUKTH
institor’a, Bompocs cnopmmit, mo, mo npasaiabHOMYy Mubnilo, ero
crbayers phmurs BH yreepruressnons cymcak '’. Heks tpersaro
JNOa TPOTHBH XOBAWHA NpeXNpiATia HaswiBaerca actio institoria.

B. Heww mpomues mow auwua, npedcmasumens KOMOParo
HAZOOUMCR NOTS €10 GAACBIO.

L. Actio quod iussu '". Ick® 5T0TH OTHOCHTCS Kb TOMY CJAYYAI0,
€CAH MOABJACTHHI CHED HIM padh BAKTOYHAL JAOTOBOPH ¢
TPETBUMD JHIONMD [0 YHOAHOMOUI0 CBOEr0 BIAAABIER; YNOXHOMOUIE
OOMKHOBEHHO HSHABIACTCA HENOCPEACTBOHHO TpeTheMy Jmiry '°,
HO MOKeTH OHITH TAKKe HSBABIEHO TOIBKO mogBIacTmomy '* (ato
noxo:xenie cnopuo). Biagmka orshuaers sa moamoe mcmoamemie
npert TPeTHHMH KOHTPArenToMb; MCKDH NOCHBIHATO UpOTHBH nep-
Baro NOAYUHNH (OTH HAYAIBHLIXB CAOBH IPETOPCKATO HIHKTA)
Aaspanie actio quod iussu.

2. Actio de peculio *'. Mckb 9T0TH OTHOCHTCA Kb TOMY CIy-
Yaw, eCad NOABIACTHEIEL CRHOGL Wiu padh NOJAYYHAL OTH CBOEro
BIAIBIEN peculium (T. e. HOJNYYHAD YACTH UMYIIECTBA BIALHIKH
Bh yupasienie) u mpm yopasremim mwn*? mam (mo mmbmino mosg-
HEAMEXD KAACCHIECKHX'D IOPUCTOBS) eme W pampme *** npuAars
Ha cebda 0043aTeIbCTBA 1O JLOroBOpaMb; Cl0fa He OTHOCATCH 00s-
3aTelabCTBA W3H JeauKTa (paseh ecam ors mero oGorarTmiocs pe-
culium **) u japersennaro o6bmania moxsracrmaro *** . Buagmka **
oTebaeTh DpEelh TPETHEMM JIMIAMH Bb pasmbpb peculium ** Bo

YLO§§ 11 —16. L7 §§ 1.2 1. 11. §5. 1. 13. pr. D. h. ¢, 14, 3.—
¥l 1. C. h.t 4,25 cf L. 19.§ 2. D. h. t, 14, 3; 1. 7.81L i. £ D, ad set
Mac. 14, 6.—1° 1. 5, §§ 8. 10. D. h. t. 14,3.—17 ¢, D, 15, 4; quod iussu.—1* 1, 1.
§ 1. D. h. t. 15, 4; L. 13. C. quod cum eo 4, 26.—1 1, 2. D. quod enm eo
14, 5; Theoph. paraphr. IV, 7. § 1; 1. 1. § 2. D. h. t. 15, 4—° 1, 1. § 5. D.
h. t. 15,4; L. 5. § 2. D.de in rem v. 15, 3.—* t, D.15, 1: de peculio; § 4. 1.
quod cum eo 4, 7.—*2 |, 18, § 5. D. de castr. p- 49, 17.—*a ], 27. § 2. 1. 42,
D. h. t. 15, 1; ef. L. 5. § 7. D. de trib. act.14, 4.—2* 1.3, §§ 11. 12 D. h. t.
15, 1.—*a 1. 7. D. de don. 39, 5—* 1. 3. § 5. sq. D. h. t. 15, 1; 1. 49. D. de
o. et a. 44,7, 1.14. D. de n. g. 8, B; L. 7. D. de tut. 26,1.—% |, 4. pr. §§ 1.
2.1 47.§ 2. D: h. t: 15, 1.
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ppema condemnatio *® (moaromy BB Hepioxs (GopMyJIApHArO 1PO-
necca Bh PopMyJy BeTaBaaauch caosa «de peculio», OTRya HCED
TPETHAT0 KOHTPAPGHTA IPOTHBD BIAAJEIKH HOJYTHIH Hassanie actio
de peculio). Ho sragmka nybers npaso saath ceGb Buepens usso
peculium Ty CyMMy, ROTOPYIO HOABIACTHBI A0J:EAL eMy 1O Ka-
kUMb 6N TO nE Omo oGasareascrsams 7 (kpomb mrpadoss *°).
Mesmay AhckONBKEME NERYJIAPHEME KPEAUTODAME IPEUMYIIECTBO
OT1aeTCSl NPUBMACIHPOBAHHEING *; Kb 0CTANBHHME NpumbHierca
npasuao: occupantis est melior conditio *°. Orsbrersennocts Bia-
IHKH NPoROJAKAETCA eme B Teuenie ojHoro annus utilis nocab
npekpamenis Baactn °'.

3. OcoOmii BEUAL NPEIWAYIALO HCEA UpEACTABIACTH aclio
tributoria ®. Tcan nogsracTHu ¢b jonymienia ** BIaJWRE YIO-
rpednsas whioe peculium mim YacTh €ro Ha UPOMHILICHHOE (BB
YaCTHOCTH TOProsoe) mpepunpiarie ***, m aro npeanpidrie ORash-
BAGTCA HeAOCTATOUHAIMD A IOJHATO YAOBIETBOPEHIA TOPrOBHEIXD
KPeIUTOPOBH, TO HACTYNAETH CXOAHMH ¢b KOWKYPCOMb pasgbinb
TOPIOBAr0 AKTHBA MEMKAY Kperutopayu; spbch Biagmka o0cy-
JKIaeTcs, Kaxh OOHKHOBEHHRIT Epeintops, W He uybers muka-
KUXD OpeaMymecTsh (Kpomk, BOpouems, TOro, 4r0 OHb MOKETH
OCYIIeCTBUTh M TPeOOBAHiA, OCHOBAHHEA Je HA TOPrOBHXH CcAkI-
raxs **); gaxbe, mpasuuo: occupantis est melior conditio spbeb
me mpuybuserca **. Pasgbas no oGmemy npauay *** copepmaerca
BIAIEEO0, KOTOpH# no actio tributoria®® orsbuaers sa ero mpa-
BIABHOCTD M 00s8auD Bh cavuab dolus BosHarpaiuTh OOHKEHNATO
Bb rbaexd usn csoero mpodaro mmymecrsa. Ecan nogsracrusii
Bers HBCKOABEO OTABIBHEIXG TOProBEXH npernpiariii, 10 Epein-
TOPH KAAIaro Ush HEXD YAOBIerBopaorca orxbibno *.

4. Actio de in rem verso®®. Ilo oomemy mubuio, 97015 HCED
OTHOCHTCA Kb TOMY CIyuai, ecim HOABIACTHEIL ChBb uag padh
¢h YOOAHOMOYIeMD 1 Gesnh YOONHOMOYIA BIAJBIEM BCTYNAETDL Bb

% 1,80, pr. D. h. t. 15, 1; L 53. D. sol. m. 24,8; 1. ©.§ 15. D. qu. ex c.
42, 5—"1.9. L. 11 pr.—§ 6. 1. 52. pr. D. h. t. 15, 1.—* L 0. § 6. D. h. &
15, 1.—% 1, 52. pr. § 1. D. h. . 15, 1: 1. 23, § 18, sol. matr. 24, 3.—% 1.10.
1. 82. pr. D. h. t. 15, 1. L. 6. D. de trib. a. 14, 4.—% t. D. 15, 2: quando de
pec. a. annalis est.—% t. D. 14, 4: de tributoria actione.—* i. 1. pr. § 3.
D hi bo14 4—31 1. § 1. D. b t. 14, 4.—% L5 8 6.7 L1/ pr. D
h.t 14, 4—® 1, 5§ 19. 1. 6. D. h. t. 14, 4.—"» 1, 7. § 1. D. h. t. 14, 4.—
%1, 7.8 2. 4 D. b t. 14, 4; §8. 1. quod cum eo 4, 7.—" 1. 5. §§ 15.16. D. h.
4. 14, 4,—% t. D. 15, 3: de in rem verso.
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0643aTeabCTBO, W TO, 4TO HpioGpbraers uss 9roro 06:43aTEABCTBA,
WM 9YACTh TOrO yuorpeOJadeTs BB IO0AB3Y BIaiHKM. 910 MubHie
nporasopbuurs merouynukams. Ilo merownmrams *°, actio de in
rem verso ects Buih actio de peculio; oma ormochTea Kb TOMY
cJyYan, ecan MOABIACTHHIE CHED HIM pa6h noaywaers peculium
¥ TO, uT0 oWh npioGpbraers mo obasmBalomeMy ero A0roBopy b
TPETHAMT JUIOMDB, He NpECOefuHgeTs kb peculium, a usgepxu-
BaeTh BL NOJb3Y BIageied ‘°; mocabxmiit orsbuaers BL Teuemie
0ONKROBEHHANO JAABHOCTHATO CPOEa (Tpuamatunbrasro)*' BH pas-
nbpb cvoero oGoramenis.

C. Hexw mpomugs mowo, K0mopomy €0 npeocmasumets e
NOO6AACIEND.

1. Takw mas. actio quasi institoria. Kro nopyuaers gpyromy
SAKJIIOYATE Karyio Ow 10 HE OWao crbary, Torb orpbuaers (1o
MEbHIO DosIHBAmMEXD EIACCHUYECKHXD IOPHCTOBS) NPeLh TPETHUMD
EOHTPAreHTOMb 84 HOIHOE HCNOXHEHie joroopa **

2. Actio de in rem verso. Mcxs 2T0TH OTHOCHTCA KB TOMY
CJYYAI0, eCau JEerETHMHDOBANHEA NpeAcTaBuTelh NPH 3AKMIOYEHIN
JOrOBOpa C€h TPETBHMD JHIOMB, BHIENb H3h Nperbiosh CBOHXH
HONHOMOYiM, ¥ mpejcTaBrAeMbilf Beabgersie sakiouenia Takoro
xorosopa oGoraTnica; TOPAA TUpeAcTaBiliAeMmil orpbuaers mnpexdb
TpeTHEMB KOBTpareHTOMDL BH paswbph oboramenia *°; wuekn ects
utilis actio meb epbarm.

3. Ilo moromopams, KOTOPHE BAKOHHO B3AKJI0UEHE ONEKYHAMHE
U NpPEICTABNTEJAMH I ONEKAeMKXH M 0PUJUYeCKHXD JHIB; IO-

cabauie orshuaors no actio utilis *%

% § 4. L.quod cum eo 4,7; Gai. 4,74. i. £.—" 1.3.§§1. 2.1. 5. § 8. L 10.
8 4.7.D. h. t. 15, 83— 1. 1. §1. D, h. t. 15,8~ L. 1. D. h. t. 15, 3.—
4], 31, pr. D. de n. g. 3, b; L. 5. C, de ex. 4, 25; 1 10. § 6. D. mand. 17,
1; 1 13. § 25. D. de a. e. v. 19, 1; 1. 16. 1. 19. pr. D. de iunst. 14, 3; L. 5.
1. 6. C. de ex. 4, 25.—* L 19. pr. D. de inst. 14, 3; L 7. § 1. D. eod,; L 4.
. de ex. 4, 25.—* |, 3. D. quando ex f, "(), 9; 1, 15, pr. D. de dolo 4, 3;
. L 9.1 10. D. de inst. act. 14, 3.—* 1. 7. § 1. C. quod cum eo 4, 7()
. 82, D. pro soc. 17, 2—% 1. 49. D. mand. 17 1; 1. 15, C. si cert. pet. 4,
. 8. C. dep. 4 3413 C. de o. et. a. 4, 10. “’l 2pdeeudmtut
O ST S . de re iud. 42, 1; L, 5. 1. 8. D. gquando ex facto 26,
s 152275 D, de 1. er: 12, 1; Nov. 120, ¢. 6. § 8.
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d. § 222. Ilpaso Hcrmmiama.

Sarigny, Obligationenrecht. §§ 55. 56.— Vangerow, § 608.

(/% TeveHieMb BpEMEHH IPEeTOpCKill HIuRTH moxsepred cabxyio-
muMb uaMBHEHLAME:

1. V3b 10roBOPOBD, SaKIOUEHHKXE ONEKYHOMD OTH HMEHH ome-
KaeMaro, 10 OKOHUAHIM ONEKH He CYIeCTBYeTh mpasa TpeGoBamii
A B NOJB3Y ONEKYHA, HE UPOTHBH Hero; Ha whero mocabruaro
BCTYNAETh OUHD OneKaeMul '.

2. T4 ke npasuia NpAMBAAIOTCA U Kb yUPABIAONIEMD HMYLIIe-
CTBOMD I0pHAMUECKAr0 JHIA *.

3. Actio iundicati, KOTOpaa BOSHHKAETH Bb HONLZY HIH HPOTHBL
npejcraBuTens Bb nponeced (moroMy UTo 0HA indicio contrahitur 3),
NEepeHocHTCa 1Mo oOmeMy NpaBuly Ha camoro npencrmnaeuaro

Hanporuss, HeOCHOBATEIBHN CIBIYIOMiA yTBep:KACHi:

a. Uro B mosimbiimens pmMckroMb npash BCARIH OpejcTaBH-
teap orpbuaers JMIMb TOrAA, KOrja TpeTifi KOHTPAreHTh 0€000
BHIPOBOpUND ceGh mpaBo mpoTUBD HEro, WAM 9TO ero orsbrerseH-
HOCTH TPORONKAETCA TMmb A0 THXD 0OPH, NOKA OHD 3AHAMAETCA
nbaavu gopbputens, wam uro OTBETCTBEHHOCTH I HEro cyme-
crevers aumb BH 10it Mbph, B RakoH y HEro HaXOAUTCA HA PYRAXE
umymecrso jowbpurend. IIpuBoguvaa Bh NOIb3Y STAXD HONOKEHIH
wheTa MCTOUHHEOBH ° BOBCe MXD He MOJTBEDEAAIOTD.

b. Uro 8% mosawbiimess paMckoMb npapb cabiyers pasinyarb
(opymanbisie W HeOpPMATHEE AOrOBOPE; YTO JHIb OTHOCHTEIHHO
nepBHYS YACPKATECH HOPMEL LEBHIBHAT0 M NPETOPCRAr0 Hpasa,
HAIPOTHBD, TO HEe(OPMAJILHOMY XOrOBOPY, SARIIOUEHHOMY NPeACTa-
BUTEJEMD, YOPABOMOUCHS H 0043aHB TOJIBKO upep;cmmmeumu
Enuncrsennoe mbero ° PHBOAUMO® B HoATBepIACHIe TOrO IO~
JOKeHiA, TOBOPHTH He 0 Pasanyin GOpMANLHEIXD H neQ)opMaJxmum
0043aTeabCTB, & 0 Tpash 1 parTAIeCKOMb cocrosuin ; M0aTOMY
Teopis 5ra He BCTpbTHIA MpH3HAHiA.

‘12b§3b‘eodo:h,lﬁl . D. quando ex f. 26, 9; 1. 1. C. eod.
5, 39.—21. 8. § 2. D. de adm, rer. a(l civ. a0, 8—-313§11DdepeL
151—‘1’8161Ddeploc3314p1§§1 , D. de r. iud. 42, 1;
I, 6. § 3. D. quod cui un 8, 4;. 1.2, pr. D. de ndm tut, 26, 7. 1. 6. D.
quando ex facto 26, 9; I. 1. C. eod. 5, 39.—° 1. 20. D. de i. a. 14, 3; L 6.
§1Ddeng35,]67Ddeme 3,d—°lo3Ddeau1rd
41, 1.— 7 Pauli sent. rec. V, 8. § 2; L. 1. C. per. quas pers. 4, 27; § 3. L
eod 2, 9.
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e. § 223. Coepemenmoe mpaso.

Thol, Handelsrecht, §§ 69—72 der 5. Aufl.— Hellmann, Stellvertretung in
Rechtsgeschiiften. Crp, 142—163.1881.— Mitteis. die Lehre v. d. Stellvetretung.
1885,—Savigny, Obligationenrecht. § 58.— Vangerow, § 608.— Wandscheid, § 313.

L. o nopmn ofwunaio npasa, navaxo cobuiodenin xomopoii ommo-
CUCR ewe Ky CpeonuMs enkams (§ 65 xon.), no doweopy, saxxouen-
HOMY NPEOCTRABUIMENEMD 0y UMCHU NPEICMABIACMALD, YNRPACOMOUCHS U
00R3aNs YoIce Ne NPEICMAGUMENs, @ MOILKO NPEICMACAACMOIEE, Ch FTHMD
00BIUBEING NPABOMD cOracyeTes W oOW9HAX pelaknis J10r0Bopa: HpereTABH-
Tedb 3adBIACTD HE TO, YT0 OHD 3AKINYACTH 0rOBOPD OTH MMEHH UpeleTa-
BISENAT0, & 9TO HpeicTaBifseMulii 3aKINYACTE X0TOBOPS UPesh HEro; MOATOMY
JOTOBOPHKI AKTH NolnmchBaeres ofbikHosenno ciosamm: N. N. (uma mpe-
crapasenaro) gepess A. A. (UMA DpeeTaBmTeas).

II. O suavenin ororo o0LIYHAro UpaBa CymEeeTBYOTH TPH TIABHEA TEOi.
[lepsast Teopis upotormAETH JEPHATHCA TONO BALANLA, UTO, TAKDL KAKH Sa-
KI0Y4€TH  10T0BOPH TpPeICTABATEAb, TO OHB HEHOCPEICTBEHHO # CTAHOBHTCS
RPEINTOPOND B J0LKHEEOMB, RAKD 00 PHMCKONY NpaBy, HO 9T0 00KIYHOE NPaBO
OTHEMAETS ¥ Hero ero TpeGopamie HaM X0arh W HEPEHOCHTH HXB HA Hpei-
crapagemaro. Ilo Bropoii Teopin upercraBuTEAL BHETYARTH BH  RauecTsh
KOBTPArenTa, Ho THMb HC Mewbe OHB He CTAHOBHTCA HH KPEANTOPOMD, HR 10~
HHEONB, ROMOMY WO M@ IO NE NANPABACHA €10 6044 NOIKEUKOND HIA
EPEAUTOPOMS CTAHOBHTCH HEUOCpelcTBeHEO npercrabagensii. Ilo Tperseii Teopin
KOHTPAICHTON: ABIACTCA CaMb HpeieTapasgenii (OHh S34KI0YAETH AOTOBOPS,
N0Ab3YACH HPEICTABHTEIEMD, KAKD CPEACTROND), HOSTOMY ECTECTBEHHO TOIbLEO
oub 1balaercd KpexHTopoMs Manm fommnmkows. Memxy sropoi m Tperheil Teo-
piaM BBTH pasHMUBl BH DPAKTHYECKOMD pesyanrarh, pasimuic COCTOHTH
T0AbKO BB Teopermveckod gopuyanposkb. Hanporues, memyy uepeow reopieii,
Ch OXHOA CTOPOHEI, M BTOPOK BN TPeThedl, b APyrofi eymecTBYIOTH BKAHS
pasimyis Bb 0cOOCHHOCTH BB BUAY cabi. cayyaess: 1) npexcraBuTens He-
cnocobens Kb obasareaneTBaNs H mnpiodphreniams, a npercrapageMuii K
aToMy cnocobens; 2) KTo auGo sakawuaeTh A0roBOpH Bh Kaueersh upeera-
BATEAd Apyroro, He OYAyY:m HNB YNOAHOMOYEHD HAM HepecTyuas mperbisi
YOOJHOMOYis; 3) NPeICTABUTEIb NOAYYHID YIOAROMOYie 0TH HHCKOIBERXD ABLS
suberb. MuTepech rpamranckaro obopora Tpebynrs, uToGH TPEII0REHHBIL
Bonpockl Obam pbuiensl He B% cMucab nepsoii HSH UPHBEACHEIND Teopii,
T. e.: NpeJcTABIAeNE o0AsiBaeTca nam npiodphraers, HecMoTps Ha TO, YTO
upercrapuTean BecnocoleHs kb o6gsateancrsy uam mpiobphrenin '; mro me
NNBeTh YOOJHOMOYIA MAN NEPeCTyaeTh ero, T0Th He 06A3aHDL Kb MCHOAREHi
10roBopa (AN BO3WArpAKIERil 3a YOLTEE), & TOALKO Kb BOSNBIEHI Taks
HasLBaeMaro OTpRUATEILHAr0 forosopmaro mwatepeca (§§ 208. 212), passh

1Cp. 1L 7. § 2. D. de inst. 14, 3; 1. 1. §16. D. de ex. a, 14, 1.




COXEPKAHIE OBHSATEILCTRD. OBOf 0B30PE. § 224. 49

eCIH OHD SBHO WA MOXYAIMBO ApARTHPOBAXL HocABIyiomee coriacie mpex-
CTABIANEMAT0, WAH CEPHAS yMEumaesno (dolo) oreyrersie mam npeesimenie
YUOAHOMOYIs; HBCKOILKO jopbpuTeseii oTBBYUAKTE He COXHIAPHO, & RamALLE
pro rata (§ 244 up. 12, 13. 19). —Beh mours cOrTacHB B TOME, 9TO,
b gbao waerb o0h ofeymieHim cymecTBoBamis BOAH, € MOTHBOBH W e
wsnasaenia (§§ 50, 71, 62, 63), cabryers upunmMath BO BHEMAHiE BOXIO
OpeJCTABUTENd, TARD Kakh HOCBIHIE I0MMEASs COCTABHTH M HMIBABHTH BOIW,
BAEII0YEHHYI BB 10r0BOpT (MELIMH cI0BANH: TAKb KAKL OHB KOHTPATEHTS).
[loaromy, xbresiii Bospacts, Aymesmas Goabsmb, (usuveckoe mpuEYHIemie,
CYHECTBEHROE 3a0ay:Kienie mpejcTaBuTeNs] NCRINYA0TE 1TERCTBITeILROCTD Bes-
Karo JOToBOpa; sakaloYeHie jxorosopa BeABicTBiE YrpOsh UPOTHED HpexcTa-
BUTEIS JAeTh NPaB0 UPECTABISEMOMY OCHOPHTH Z0TOBOPH M T. I.

[NIABA TPETHA.
CopepsxaHie 00643aTelILCTB .
§ R24. O6miii 0630p3.

t. D. XLVT, 3; t. C. VIIL, 42: de solutionibus et liberationibus.

Cozepxkanie 0043aTe1bCTBS MOKHO DAsCMATPUBATH Ch JABYXDH
T0YeRD 3pbHia: ¢b Toukm 3pbmid KpeamTopa M ¢b ToukE sphmis
TOJKHUEA,

I. Xna wpepuropa 0643aT€JNBCTBO €CTH IPaBO: NPABO HA HECHOJ-
Henie 00Asareabcrsa; OTCIOfA, Aarbe, BHTEKaeTs MPaBo pacmops-
KeHia o0asareabcTBOMDL I1yTeMb cessio, delegatio, compensatio,
novatio, nyrems npomesia. Ilpaso pacnopsaxenis 0613aTeIbCTBOM
MBI MBJOKEMD HIZKE CH DASIMYHEING TOYEK® 3phHIA; BB IepBOMB
pasghab aTol raaBE ME H3JI0KEMB HIPABO EPEHTOPA HA HCHOI-
Hewie ¢b PASIMYHAEIXD CTOPOHD (CO CTOPOHHE TpeIMeTa, JHLA HCIo-
HAOMAr0 ¥ NPUAEMAKIAr0, BpeMend, Mbcra, ocymiecrTsienis
HCKOMB, KOJIU3iM HBCKOJBRHNXD Kpegutopos, §§ 225—235).

II. Jna ponxnmka 06a3aTe beTBO ecTh O00H3AHHOCT: 00A3aH-
HOCTh MCHOJHETH 00432T€ABCTBO ¥ 0TBEYATH 32 HEHCIOJHEHIe HIH
penajuiexamee ucnoxnenie. Joaxnurs orebuaers Bh TOMb cayuab,
ecJai 0643aTeNbCTBO He HCIOJIHeHO N0 ero coGeTBennoil Buub, yacro
TaKEe, ecan—Iio 9yxoil BEb, HO He orbuaers BH TOMD caydasb,
ecid 0043aTeNbCTBO HE HCHOJHEHO 10 CIYYadHBMD 06CTOATeND-
crBaMb; OHB oTBhUaers BR TOMD cayuab, ecad coBepmIeHHOE HCIOJ-
HeHie ORamkeTcs 3aTBMDL MHUMAEIMG, HJAN TOJBKO BDPEMEHHEIMD, HIH
HEJIOCTATOYHHIMD, 3 TaKkKe, eCJH HCnoiHeHie nocibjpoBalo He BbH
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50 IPEIMETH Memoameams. § 225.

pajiexkamee BpeMd H He B HalJeRAMEMb wherb. Ecim ma 1oak-
QEEA Tagaers OTBBTCTBEHHOCTH, TO OHA OGHKHOBEHHO COCTOHTD
Bh 00A3aHHOCTH YIJATHTH HATEPECH (§ 243).—Bch ot mpeIMers
6yAyTH H3I0KEHH BO BTOPOMb pasybab aroii raass (§§ 236—243).

PA3IEID IIEPBBIIL.
IIpaBO KpemuTopa Ha UCIOJHEeHIe.
I § 225. Tpexmers HOMOJHEHiA.

Romer,die Leistung an Zahlungsstatt nach Romischem und Gemeinem Recht
mit Beriicksichtigung der neueren Gesetzbiicher. 1866.—Savigny, Obliga-
tionenrecht. § 31.— Vangerow, § 583.— Windscheid. § 342.

Kpepuroph Moxers TpeGOBaTh HOCTABJIGHIA TOro IPeJMera,
KOTOPHI MMEHHO COCTABIACTD 00BeKTh 00A3aTenscTBa: Solvere
dicimus eum. qui fecit, quod facere promisit '; noaromy, Kpexu-
TOpH TO OOMEMY NPABUIY MOKETH He COTIACATRCA mu ma jybiemnie,
mu ma uawbEemie mbECTBif; MO MCKIIOYEHIIO AONYCRAETCA NPOTUBD
BOJH EpeIuTopa: ‘

1. Jbnenie xbiicrsia BB TOMH ciydab, ecad ROIKHUKD NPH-
sHAeTD TOJBKO 9YACTh JOAFA, KOTOPYO OHB FOTOBD YILIATUTH 2
HeOCHOBATENBHO HBKOTOpHe Xbiamm OTCIOIa TOTH BHIBOAB, 9T0
HCIOAHeHIe O JACTAMB IONYCKAETCA BCrja; BEBOXD JTOTH OHpPO-
pepraercs TEM®B, 4TO, HECMOTDA HA YIIIATY HaCTH J10Jra, TPOIeHTH
HAPOCTAIOTH HA 6eCh AOIID -3 ;

9 Msawbeenie gbiicreia BB cayuab, yRasaHHOMDb BB Hoseaab 4
¢. 3. A uMenHO, UroGH HPeJOTBDATHTh PACTpary YHACTEOBD ny-
rexs executio, IOcTAHIaHD NOCTAHOBHID, UT0, KTO JOLRCHD CYMMY
qegers ¥ uwbers TOJNBKO HEIBHKAMOCTH (abroTOpHE HOPHCTH
npuOaBILIOT: HIH JBHEHMOCTH), TOTH MOKETH JaTh nocarbaHia 10
cype6uoi owbuxb pwbero miareska Kpepmropy (Takh Has. benefi-
cium dationis in solutum, datio in solutum necessaria); KpeaTops
MOEeTh BHIGHDATH MEKIY PAsIUYHEINE HEABHKHMOCTAME. — Bo
pebxs NPOYEXH CAYYAAXH, TAB OTHXD yeaoBifl He CYIMECTBYeTb,
HCHOJNHeHie MOKETH COCTOATh B Uews AHGO APYrow®, a HEe Bb
npejmerh 0043aTeibCTBA, JAMD Bh cayuak coriacia EpeguTopa §
(raxp mas. datio in solutum voluntaria).—Datio in solutam mpe-

11.176. D. de v. s. 80, 16.—* 1. 21. D. de r.e. 12, 1.—" 1. 41. D. de us.
92, 1.—* Nov. 120. c. 6. § 9—512 §1. L3 D.der. ¢ 12, 1 . 16. C. h.
t. 8, 42; pr. L qu. m. obl. toll. 3, 29.
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A0 HCMOJHAWIATO B U0ayyAlomare. § 226. 51

Kpamaers o06A3TEIHCTBO JMMBb B TOMD caydab, ecau JABHEA
IpefMers NpHCOeIUHeRs Kb MMYMIECTBY KPeiuTOpA TAKD, Kakb 5T0
OBUI0 YCJIOBICHO MERLY CTOPOHAMH; ©CIH JKe aT0 He nocabrosano,
M HACTYNAeTh OBUKMNIA NOAYYeHHATO0 KPELHTOPOMD HpeIMeTa CO
cTOpOHE ABHCTBETENBHArO YIPABOMOYEHHArO, TO BCTYUACTH BB Xbii-
crpie crapii 1oarh °, KOTOPH MeKLY ThMB JMIb HOKOMICH, H
kpomE TOro EpejnTOPh MOKETH eme M0TPeGoBaTh posmbenia
VOHTEOBD, NOHECEHHHXH HMbH BCIBICTBIE HBHEMIH NOJYYCHHArO
pwbero muate:Ra mpeaMera | (Hamp., UsAEpiKeRD HA ABUKI[IOHHEBIH
NpoNeceh, Ha IBERNUDYEMYIO BElb).

Hsxomennoe Bmme yuemie o datio in solutum necessaria ne orwbueno
Il. yer. rpama. ¢., Takh EKawh nocabimiii Bh § 757 kacaTerbHO DpEEYLI-
TeéanHaro ucuonueuiﬂ, HaOpaBJeHHAro Ha HCOBUNCUMBLA HMYIEecTBa, OATBEP-
WIACTE MICMHbLE 3AROHKL

II. § 226. JluymocTs MCHOZHAIMIATO H MOJYYAKIATO.
Vangerow, § 582.— Windscheid, § 342.—Brinz, § 290.

He Bcerza Ttpedyercd, wroOm xbiicreie OBLIO HCHOIHEHO Ca-
MUMB XOJKHUKOMD M JHIHO CAMOMY KpPeIuTopy.

I. Tpedyemoe xbficrie 10JEHEO OBITH MCHOJMHEHO CAMEMB HOJAK-
HAKOMD JMIMB BH TOMB cayuab, ecin JYHOCTH WMCHOJHAIOMATO
umbers BiigmEie Ha cojepkadie xbicrsia ' (Hamp.. TPYAB XYI0HK-
HEEAZ, HBKOTODHSA DEMECHeHHBA paGOTH). Eciu &e ImuHOCTH
penoapAnmaro He mymbers Takoro sEavemid (Hanp., 0GHKHOBEHHO
b cayuah mpefocrasienia ThIeCHUXD Bemiel), T0 nb#cTBie MOKeTDH
OBITH MCHOJMHEHO KEMD YrogHo; KPeIATOpD He MOKeTh OTKasaATHCA
0Th UPHHATISA TJIATeXA OTH NOCTOPOHHALO JHIA, ROTOPOE NpeiLia-
raerh yIJATHTh N0 [OPYUeAil0 IONKHHEA HIM Gesh TAKOBOrO 2

II. Bubero camoro kpepuropa, AbficTsie MOEeTH OHTH HCHOJ-
HEHO €r0 IpeACTaBHTeNl0 (YUOJIHOMOYCHHOMY, OUNERYHY &R )
MAJI0 TOrO, OHO JOMKHO OHTh MCHONHEHO TNPEICTABUTENI0, eCJIH
kpeguroph mexbecmocobens ‘.— Yacto BhH CaMOMB xorosoph (BB

5], 46. pr. § 1. D. h. t. 46. 3; 1. 8. C. de sent. et int. 7, 46.—7 1. 24,
pr. D. de pign. act. 13, 7; 1. 4. C. de ev. 8, 44.

11 31. D. h. t. 46, 3.—* L. 39. D. de neg. gest. 8, 5; 1. 23. 1. 40. 1. 53
1. 72 § 2. D. h t. 46, 3; pr. I. qu. m. obL toll. 3, 29.—3% 1. 180. D. de r. i
50, 17; 1. 12 pr. . 14, § 7. 1. 34. § 3. L. 49. D. h. t. 46, 3; 1. 19. C. eod. 8,
2 1. 11. § 5. D. de pign. act. 13, 7; L. 6. § 2. D. de cond. ind. 12, 6.—* L
16.1. 66. D. h. t. 46, 3; § 2.1 qu. al. 2,8.
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52 JUI0 WCHOJHAWMIALD B HOAyIAlmare. § 226,

cranyaanmin cabayiomnvu cropamn: mihi awt 1'itio dare spondes?—
spondeo) ° mam mosjuhe XOLKANKY NpelOCTABIAETCA APABO VILIA-
TUTH JA0JuKHOEe BMBeTo Kpepuropa Apyromy juny (solutionis causa
adiectus); solutionis causa adiectus me mmbers mpapa TpeGosamis
OPOTHRD JOJUKHAKA H HE MOKETb, I0ITOMY, HH HPOCTHTH A0Ira,
HYU COBEPIIATH HOBAIIM, HE TPEIbABHTH HCKA °; OHB MOMKETH TOJBKO
npEaath AbiicTie T M JOMKeHD BOSBPATHTH MOJYIEHHOE Kpeji-
topy ®. Cnopro, uvbers j# JOMKAMES 1PaBO COBEPUIHTH HCHOI-
HeHie kpexnropy csoero kpeauropa. Ho whrs mmkakoro ocmosamis
(3a mCcRmOYeHieM® oxHOro caywad '?, § 294 np. 28) mpenocraBIsTh
JOIKHUKY TAaROe HeCcOraacHoe b COolepKaHieMb 0043aTeAbCTBA
IpaBo; BOPOYEMD, N0 OOWEMY NPABHIAY. JOJEKHUKS, VILIATHBUILM
KPEJIUTOPY CBOEro kpepmropa, npioGphraers nporess mocabraaro
no mavazamb negotiorum gestio (§ 309) serpbumoe tpeGosanie,
OCYHIECTBHMOE 10 NpPaBHJIAMb M NPH YCIOBIAXD KoMIeHcaminm '*.-—
[Inaresxs macabrogareno KpeanTopa BCerja OCBOOOKIAETH N0JE-
HUEA, BCE PaBHO, BHAANDH JH TOTH NOJYYeHHOE CBOeMY Hacubi-
HuRY, nam BBTE '° (60 macabaEmRb 10 06meMy IpaBuay Z0ILKEEHD
Hecrd nocabaersia Bebxs cxbuors macabroxarens).—Iliarexs me-
VHOIHOMOYEHHOMY TperbeMy Juny (negotiorum gestor) ocBoGoxk-
A2eTh AOMKHUEA JUIIb BH TOMB cayyab, ecim Tperhe JHIO BH-
1aeTh TOJYYEHHOE EKpejutopy '°, Wi, ecim KpeiuToph Aaerh
nocabayiomee corsacie ma miarexs . — Ecam o6gsatenserso
HANPABIEHO HA NpeNOCTaBjeHie ABHKUMOII BemlH, KOTOPOH XOIK-
HHED HE MOMKeTh NPefOoCTABHTh BCXbBICTBie mpenarcrsif, sasmcd-
IUXD OTh JHYHOCTH KpeiuTopa (HAND., KPEIHTOPD OTKABHIBAETCS
NOpUHATD, HAXO[UTCA BH OTCYTCTBIH, HECIOCOOEHD Kb OTYY:RACHIIO,
JAYHOCTh Kpepuropa HemsBberma) '™, 10 MOMKHEED 0CBOGOK-
ZaeTcda 0TH CBOEro j1oara cygetmowo gemosuniero semiy (y Pummans

*§ 4. L de inut.stip.3. 19.—° L. 10. D. de nov. 46, 2;1. 10. D, h. t. 46,
3 L. 7. § 1. D. de pec. const. 13, 5.—" § 4. I. de in. stip. 3, 19; L. 16, pr.
D. de fid. 46, 1; 1. 12. § 3. L 59. L 106. D. h. t. 46,8.—3 § 4. I. de inut. stip.
3,19 1. 131. § 1.D. de v. 0. 45, 1; L 98 §5. i. 1. D. h. t. 46, 3.—2 Cp. mbera
86 mp. 7.—1 1. 57. § 1.D. de sol. 46, 3; 1.16. D. pr. defid. 46, 1.—1 1. 81, pr.
D. h.t. 46,8.—12 1. 38. 1. 95. § 6. D. h, t. 46,8; 1. 56. §2. D. de v. 0.45,1.—
1], 11. § 5. D. de pign. a. 13. 7.—% 1. 6. D. de exc. dol. 44, 4— 1. 11.
§ 5. D. de pign. act, 13, 7.—2% L. 28, 1. 34. § 9. D. h, t. 46, 3.— 7 1.12. §4.
. 49. 1. 58. pr. D. h. 1. 46, 3; 1. 12. C. eod. 8,42. ¥a ], 18. § 11. D. de usur.
22, 1; cp. 1. 1. § 36. D. dep. 16, 8.
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BPEMS HCOOJAHEHIA. OBMEE mPAsmao. § 227, b3

penosuiiero Bb xpamb '%); IOMKHEED MOKETH B3ATh HASALD AENO-
HEPOBAHHHII OPEAMETH, NOKA €ro eme He NPHHATH KpeguTops '‘;
npaBo COGCTBEHHOCTH KPeHTOPH NpioOpbraers Jumb OpHHATIEMD
npeamera *°. Bupouemb, AOUKHHED MOKETH Takke NpPOJATH He-
UPEHATHIL NpeJMers 83 CYerh KpejaTopa’®®, Hid OHD MOKETH ero
srbpocaTs *°*, MiH, HAKOHeNh, €CIJM OHG BB OTOMH SaHHTEPECcO-
BaHb, OHD MOMKETb NPEAbABATH Kb KPEAHTOPY MCEH O NPUBATIH
abiersia *'.

IlI. Bpema ucnoamenia.

A. § 227. O6mee mpaBwzo.
Savigny, § 50.— Vangerow, §§ 585. 587.— Windscheid, §§ 273. 274

Kpenurops Mo:kerh TpedoBaTh IJiaTema TOria, KOria Hacry-
mUI0 BpeMa HemoiHemis oOsgsarexscrsa. MOMeET: HacTyNAeHiA
BPEMEHN HCUOJHeHiS HCTOYHHEN BHPAKaOTH ciosayu: dies obliga-
tionis venit, b oramuie orh Bmpamenis: dies obligationis cedit,
KOTOPOE 03HRAYAETH TOTH MOMEHTDH, B KOTOPHi 00A32TEILCTBO BO3-
nukaers (perfectio obligationis) *.

I. Korga macrymaers BpeMs HCIOJNHeHid, 5T0 SaBUCHTH Npeikie
BCero ors Toro, onpenkieno am 310 sakoHoM® * (§ 294 mp. 13.
§ 328 B Kommb) wam 0COOKIMTH HIBABIEHIeMb BONM °; BB cayudb
cymecTBoBamia Taxoro onpexbienis, KpeiuTOP: He MOKeTh Tpe-
60BaTh HCUOJNHEHIA DPAHBIE YCTAHOBIEHHArO BpeMeHM '; HO OHD
o6asans (mo npasuay: diel adiectio pro reo est,non pro stipula-
tore) ® mpmEATH MCHOJIHEHie, eClAU JOLKHAKD IUPEATOKHTL ero
paubie, H MOKETH OTKA3ATh J0LKHUKY Bb NPHHATIE JUUIb Bb TOMD
cayuah, ecam yrosophb O BpeMeHH MCNONHeHid ObuUrb HPHOABICHD
Bh ero (kpexnropa) matepech °. — Ecaum JROIKHEED MOXB3YeTCA
npasoMb Goxbe DAHHATO INIATEeXRA, TO Bb caydad mpPONEHTHArO
NEHEKHATO XOATA KPEIATOPS HE TNOAyuaeTh OTh ATOr0 HHRAKOH

18], 1. § 3. L. 7. D. de us. 22, 1; 1. 28. § 1. D. de adm. 26, 7; L. 2 L. 6.
1.19. C. de us. 4,82 1. 9. C. h. t. 8,42. 1. 7. § 2. D. de min, 4 4—"°1.19.
C.de us. 4, 32.—2 1, 19. C. de usur. 4, 32.—% 1. 1. §8. i. f, de per.18,6.—
11, 9.D. de a. e. v. 19, 1.

1 1. 218. pr. D. de verb. sign. 50, 16.—* L. 24. D. loc. 19, 2; L. un. § 7.
. der. u. a.b, 13— § 2. L de verb. obl. 3, 15; § 26. I. de inut. stip. 3, 19:
. 50. D. de o. et a. 44, 7; 1. 41, pr. L. 42. D. de v. o, 4b, 1.—* § 2. L. cit.;
d
el

st ol

42. D, cit—® 1. 41.§ 1. D. de v. o. 45, 1; 1, 38. § 16. 1. 137. § 2 eod,; L
0. D. de sol. 46,3.—° 1.17. D. de reg. iur. 50, 17; cf. 1. 48. § 2. D. de leg. 2

31); 1. 15. D. de ann. leg. 53, 1.
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54 BPEMS HCHOAHEHIE. OBMEE npamao. § 227.

BEIPOJH, NOTOMY 4TO ero TpeGoBamié NPOLEHTOBH NMPEKPAIaerci
HCHOAHeHiews; gpyroe b0 ecanm ZeHeRHHHA 0irs (esnponenTHE:
TOrIa KPeUTOPS MOKETD OTAATH NOJYUCHHOE BH POCTH. JTa BHIOIA
passsaerca commodum temporis, repraesentationis, interusurinm,
Bb COBPEMEHHOI TOProBo@l TepMuHoIorin— guckontoms. [lo Mubmin
HBKOTOPBIXH IPEKRHUXD I0PACTOBD, TOJKHAKD, IIATA DaHBIIe CPOKA,
MOKETh BTY BHIOAY BRYECTh; HO 510 OhIO OB HecnpaBeJIHBO,
TaKh KAKh NONKHEES MOKETh HABASATH KPEAUTOPY HCHONHEeHie J0
cpoka. Ho rab aroro tpeGyerh uHTEpPeCH TPETbUXD JHID, TAMD
Kpe1aTops 0043aHH COMJACHThCA HA BHUeTH interusurium; Tars,
HAalp., €CIH HaJlh HMYIECTBOMB JOLKHHKE OTEDENICA KROHRYDPCH;
nosTOMY, ecim TpeGoBamie IPOTHBD 00mAaro JOMKHHEA eCTh CpOv-
Hoe TpeGoBaHie, TO y KOHEYPCHArO KPEIATOPA BCErJd BHIYHTAETCA
interusurium °; noaromy, paxkbe, KpeauTOps, KOTOPOMY o0mif 1oxHE-
HEKD [0 OTKPHTIA KOHKYpPCA NDPERIeBPEMENHO YIIATHIB CBOIl
10arh, 0043aR% sarbMb yOJIATATH interusurium BB KOHEYPCHYIO
Maccy ™. Bn atuxs cayuaaxs (@ HBKOTOpEXD ApyrExs b, § 447
sub 1. 2) meo6ixoxmmo oupexbauts paswbps interusurium; oraOCH-
TeABHO cnocoda ero onpefibiemia CYmECTBYIOTH TPA Teopin:

1. ITo Kapumosy interusurium cocrouTh B HPOUEHTAXb, KO-
TOpse OH HAPOCAH Bh MPOMEKYTOUHOE BPEMA HA HOMHHAJIBHYIO
cyMMy 0043aTeIbCTBA; KPEIHTOPD MOAYYAeTh HOMHHAJBHYIO CyMMY
32 BRUETOMD €sd NPOLEHTOBD 3& NpPOMEKYTOUHOE BpeMms, Hamp.,
pybero xamuraza By 300 Mapoks, AoMKeHCTBYKOIAro OHTH yILIa-
YeHHBIMD CHOYCT# JB& IOJA, CYHTAA 10 5-TH OPONEHTOBH, —
270 MapoK®.

2. Ilo I'ojmany oHO COCTOMTH BH NPONEHTAXD, KOTOpHIE OB
HADOCHH BT IIPOMEKYTOYHOE BpeMs HA CYMMY JMOJUEEHCTBYIOMYIO
ONTH YIUAYEHHOK Temeph; KDPEIHTOPD I0JAY4aeTh TAKYI0 CyMMY,
yro, npndaBuBh Kb HeHl NpONEHTH, KoTophe O HA Hee HAPOCJIR
BH NPOMEKYTOYHOE BpeMsA, OHH GH HMbEI® BH CPOKD HCHOTHEHiA
00653aTEILCTBA CYMMY JOJIrA; Bb BEMeNpUBEIeHHOMD IpuMBph—
272 wapkm 72 °/,, ndeHRArOBE.

3. Ilo Jle6uEny OHO COCTOMTH BB NPONEHTAXh H NPOINEH-
Taxh Ha INPONEHTH, KOTOpHe OB HApOCIH BbH HTPOMEKYTOYHOE
BpeMs HA CYMMY, AOJUKEHCTBYIOMYIO OHTL YIIAYeHHOI Temepb;

") Reichsconcursordnung § 58.—% 1. 10. § 12. 1. 17, § 2. D. quae in
fraud. 42, 8.—Cp. 1. 1. § 10. 1. 45. pr. L. 66. pr. D. ad, 1. Fale. 85, 2; 1. 24.
§ 2. D. sol. matr. 24, 3.
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KPELUTOPh MONyuaers B HAMIEMb npeybph — 272  MapRE
[ i (PP 111

Enuncreenroe wbcTo, KOTOpoe BB MCTOYHMEAXD PEMCEAr0
npaBa MOCBAMEHO CHETY interusurium °, OCHOBAHO Ha meronb,
DpejA0:KeHHOND BB 17-Mb croxbrin Kapnmosoms; HO OHO He
Momers EMBTH 3HAYeHiA 0043aTeJBHOA HOPME!, NPEJCTABLAA JHIIL
nonuTky pbmenix MaTeMaTHueckod sajauu. W BB TenepenrHers
rha0BoMH o6oport npuwbagerca ueroxs Rapuiosa; XoTd oHG H MATEMATHTECKH,
W WOpEIHYECKEH HeBBPeHD M BEAETH MPH Goafe NPOIOARMTEIBHEIXD IPOMEEYT-
KaxX® fame &b abeypry, HO 3aT0 OBB JaeTH 04YCHB npocToii cmocods BEIYH-
wenin, a Ipu He00ALIINXD HPOMEKYTRAXD M MAJBIXB CYMMAXDH HOTEps, BOIHH-
Kalomas a8 KpexuTopa, mpelcTaBifercd coBCHMT He3HAUHTEABHOW. Bs npag-
tush cyloss upuEATH Meroxh lopmana, ero e NOTTBEPULAL B Hwo. rom-
Kypensiii yeraps § 58.

II. T oOssaTenscTBA, BpeMs HCHOJHEHIA KOMXH He ompexb-
JeH0 0c060 HU SAKOHOMB, HY HBABJEHIEMD BONW, NOLIEKATH
HCHOMHEHII0 TOTYACH mOcHb CBOEro BOSHHKHOBeHid; in omnibus
obligationibus, in qubus dies non ponitur, praesenti die debe-
tur '° RO ROMKHURY CIBAyerh MPEIOCTABATH TARoll CPOR® a4
HCIOJHeHA, KOTOPH{l ABIAETCA HEOOXOMUMBIMG IO CAMOMY CBOH-
crey ghiicrsia (impedimentum naturale) "' mamp., BB CAYIAAXD,
ecad IbR0 mAETH O TMOCTPOAKS xoMa, O npefocTaBIenin 6y 1ymuxsh
mIoxoBs .

B. § 228. Mcgmouenia (0TCPOUKA).

Vangerow, §§ 174. 586.— Windscheid, §§ 266—268. 276.—Brinz, § 286.

I. ITo TpedoBamisiMb CHPABELIMBOCTH, Bh HBROTOPHIXH CIy-
9asAxbh JOJKHWKY fRaercs HeGoapmag orcpouka (modicum fem-
puSs) HCHOJHEeRid, TaKD, BaNp., HACIBIHARY—OTHOCHTeILHO nHacaba-
CTBeHHHXS 10Jr0BH (neque enim cum sacco hereditatem adire
debet) ', IOKHHKY, KOTOPH{ Hpefb CyIOMDH TOTYaCh NPUIHACTH
cBofl oAr> B TpocHTH 00 OTCPouEh maarexa °.

II. BoipmmECTBO KpPeIMTOPOBL HECOCTOATENBHATO JIOJAKHHEA
Mo:ers (no sakomy lOcrmmiama) ° mpegoCTaBHTH OTCPOUKY MOIE-

91, 88.§ 3. D. ad L. Eale. 85, 2—° L. 14. D. de r. i. 50, 17; 1. 213. pr.
D. de v. s. 50, 16. —1* §27. L. de inut. stip.3,19;1 14. 1.60.1.73. 1.98.§1.1.
137. §2. D. de v. 0. 45, 1; L 186.D. de r.i.50,17.—*1.73.pr.D. de v. 0.45,1.

11, 105; D. de sol. 46, 3: 1. 71. § 2. D. de leg. 1 (30).—* L 5. § 1. D.
de coll. 87, 6—2 1. 21. D. de iud. 5, 1.—* 1. 21. § 1. D. de pec. const. 13,
5—° 1. 8. C. qui bon. ced. 7, 71.



56 oTcPouRA. § 228,

HHEY ® [pPUTOMB OTCPOYRY 00A3GMEAVHYI0 048 MEHBUUHCMGA.
[TpofonKuTeIbHOCTS TAKOH OTCPOYKA HE MOKETH OHTH OOIbIme
5-ru abre. Boasmmucrso ompexbaserca mo oGmeii cymwb xoux-
FOBD; €cHd ke LBHHOCTH AOATOBB OKAKETCA Cb 0GBHXH CTOPOHS
PABHOIO, TO 1O 4HCAY KPEANTOPOBH.—HTOTH 3aK0HH, KOTOPH T0IBKO
NOBHHMOMY HAPYUIAETH NpaBA MEBBIIMHCTBA, HA XBah e oOXpaHAETH HXH
unTepeckl, orMbHeHD §-uh 4-un Brogsaro sakoma xw Myn. koukypenoxy yerasy
u § 14-ws Beogwaro saxona k% M, y. r. ¢.; so I, y. r. ¢. § 160 caby. 8 Bagh
UpHHYAATeIbHOH Mmpoeoil cxbagm (Zwangsvergleich) yeranosasers maeTaTyTh,
EOTOPRT NPHCBANBACTH 0ABIIMECTBY KPEANTOPOBS eme G0abIIe NPaBh, HemeIH
sagons Icruniana (ep. § 268 sub I11).

III. Peckpuntomst MOHapXa, 0O PAMCKOMY NpaBy, MOIJa OHTH
IIpeoCTaBieHa OTCPOYEA NOJUKHURY (moratorium); mo i 5TOro
OBLI0  HEOOXOXUMO, 4TO0K JOJAKHUKD IPEICTABENG KDeTHTODAMS
nopyunrexel sa Oyaymee yxosiaersopemie °. Temepr Beb cormacm,
4T0 BTOTH WHCTHTYTH HECUDABELINBS H ONACEHD 11f JOCTOACTBA MOHAPXA,
moatoMy ero orwbmmas § 4 Bwoymaro sakoma kb Hwi. komkypemouy yerasy
n § 14 Beogmaro sakoma ®xm M. v. r. c.

IV. Taxy mas. mosmym oopucrami beneficium competentiae
(85 mCTOuBMEAXH condemnatio in id quod facere potest) co-
RepEETH Bb ce6h orcpoury. Hbkoropwe jommmmen moryrs Tpe-
GoBarth, 4T00H MMB OBLIO IOKa (HEH:Ee Hp. 21) ocramiero CTOJBKO,
CROJbRO HEOOXOAMMO Jid uXb cofepxkamia. OcmoBamiems s
IPeJOCTaBleHisd aTO# OTCPOYRH MOKETH ObITh:

1. Iomomenie T0JKHUEA, KOTOPHIL 0BSYETCA 0COGHME TNOKpO-
BUTEAbCTBOME sakoHa. Ha arows ocmosawmim beneficium competen-
tiae npuHALIEKHTH: 1. COMIATY HPOTHBD BCBXE ero KpeJuTOpOBD '
pacupocTparesie ero Ha AYXOBHHXH H WpHCToRH (Takh Has. milites Chri-
sti et Justiniani, cayru militiae spiritualis et togatae) ne upnsmamo
UPAKTHEOK, HO U[U3HAHO REEOTOPHIMH NAPTHEYIAPHHIME 3aK0HOXATEALCTBAME:
2. no lex Iulia de cessione bonorum, kto oGpoBoxBHO noTpe-
0yerh OTEDHTIA KOHEypca, VCTYUHBD X1d AToH whim cBoe UMY~
IeCTBO CBOMMB KDeAMTOpaMb, 1 3aThwb mpioGphrers mosoe mary-
IECTBO, TOMY NpHHALIeKHTH benef. competentiae mporuss npeac-
MUTs KDELATOPOBH °, & He NPOTHBS 6CATE (KAKb nbEoTOpHE
yTBEpPEAAIOTE) *; 1o Beogmomy sakomy =B Verasy o ROHEYpcaxs § 4

®L 2 L 4 C. de prec. 1, 19; R.P.O. 1577. Tit. 23. § 4. —7 L. 6, pr. L
18. D. de re iud. 42, 1.—* § 40. 1. de act. 4, 6; L. 4. § 1. D. de cess. bon.
42, 3; 1. 3. C. de bon. anct. ind. 7, 72. —° OcmommsBagcs ma 1. 4. § 1. cit;
HO cM. § 40. cit. m 1. 3. cit.




0TCPOYEA. § 228. 57

YOTYNEA HMYI[eCTBA YCTPAHeHA W [0ATOMY UpOHCTekAwmee Wahs Hed benef.
comp. meuesno; 3. KTO SaZ0MKaxb, OyAYYH NOXD BJACTHIO OTIA,
TOMY UpUHALIEEUTH b. comp. upormss EKpeimTopa, passh ecau
nocabamiit Tpedyerh menoJHeHiA Heckopo nocab ocBobomIeHiA
JONAHUKA OTH BJIACTE MIN ecau OWBIIA moxh BAACTHIO UpioGpbas
npu 0CBOOOKIEHIN OTH Hed SHAYMTENbHOE cocroAmie '°.

2. Juunoe orHOmMEHI® MeKAY KPEAMTOPOMD M JOJKHHKOMD,
Bearbacreie Koroparo Obio On peymberHO, 9fOGK KpepuTOpH OCY-
MecTBUIb cBoe TpeGoBamie O BCEW CTPOrocTbio. Takumb OTHO-
meHieMs Moxkers OHTH uau oupefgbienmoe cemeificrBeHHOe OTHO-
HieHie WM OTHOMEHie, HAXOfAIeecd BB CBASH Ch CAMHMD Tpe-
posamiens. Ha sroms ocmopamin moabsyiored benef. competentiae:
1. BOCXOJAmie [0 OTHOMEHII® Kb HACXOZAmMEME '', HO He
06paTHO, Kakh HBKOTOpHE YTBEpKAAOTH; 2. CYNDYrH BiamMHO '*:
3. TecTh MO OTHOMIEHI Kb 34TI0, KOTODHHM BO BpeMsa OGpaka Tpe-
Oyers OTh Hero mjate:xa oObmammaro npuiasaro '*; 4. My®D,
ero oTems M ero xbra 1o OTHOMEHIKW Kb THMbH JANAMD, KOTOPHMD
BosBpamaerca dos 1o 3akOHY; 5. AapureNb NPOTHBDL TpeGoBaHIA
ush gapcrBeEnaro obbmania '°; 6. ToBapEm’B OpoTHBDL TpeGoBa-
Hilf ¥3b TOBAPHUINECTBA.

Benef. competentiae ecth mpaBo uECTO JMUYHOE, CTAX0 OHITH,
He UPHHAAJERATH NOPYUATEN0 N0JUKHEEA W HEe Nepexofdth Kb
nacabraukans nocabpmaro '|. OHo HCRmOYaercs Bcerjia BbH 06Ja-
ctE  TpeGoBaHIf M8 JENMKTOBH, BB O0JACTH OPOYEXD Tpebo-
Bamili — Bp ThXb cayvaaxs, ecam JOJKHEKD BHHOBEHD Bb
dolus '* (mamp., TOABIACTHRIN CHED BHJaBarbL ce6a mnpers
APYrUMDH KOHTDAIEHTOMB 33 CBOGOIHArO OTH BIACTH); OTH bene-
ficinm MOX&HO OTRasared, ecam 910 He Oyzers contra bonos
mores (Haup., O CTOPOHH POJETeEN 0 OTHOMEHiI Kb Xbrams) *°.
Beneficium mpogomkaerca anmb 10 TEXb UOPh. NMOKA JOJKHEKD

101, 49, D. de re iud. 42, 1; 1. 2— 5. D. quod cum eo 14, 5. —1 1,
16. 1. 17. D. de re iud. 42, 1. — 12 1, 20. D. de rei iund. 42, 1. — ¥ 1. 21. L
22, pr. D. de re iud. 42, 1; L 17. pr. D. sol. matr. 24, 8. —*¢ 1 21. 1
23. 1.24.§ 1. D. de re ind. 42, 1. 1. 16. 1. 17. §2. 1. 12, L. 14. pr. L 15.
§ 2. 1. 18. pr. D. sol. matr. 24, 3.— 1. 83. D. de i d. 23, 3; 1. 33. pr. D.
de don. 89, 5; 1. 19. § 1. D. re ind. 42, 1.—% 1. 63. pr. D. pro soec. 17, 2; 1.
16. D. de re ind. 42, 1; § 38. I. de act. 4. 6.—" 1. 63. pr. cit.—'® 1. 23—25.
1. 41. pr. D. de re ind. 42, 1; L. 7. pr. D. de exc. 44, 1;1. 63. §§ 1. 2. D. pro
soc. 17, 2; 1. 12—15. § 1. D. sol. matr. 24, 3.—* 1. 22, § 1. 1. 52. D, de re
ind. 42, 1; 1. 21. § 6. D. rer. am. 25, 2; 1. 4. §§ 1. 2. D. quod cum eo 14,
5.—2 1, 14. § 1. D. sol. matr. 24, 3.



58 MBECTO mepmoanrani. § 229.
me upioGpbrers Hosaro umymecrsa *'. KEro MOKHO OCYIIECTBHTH
BO BCAKOM cragim mpomecca; ecam aro umbers wmbero po phmenis,
T0 XONKHUKS NPACY:RAALTCA Kb MEHBIIENY; eCHH iKe BB HCIONHH-
TeJNBHON WHCTAWIiM, TO ¢b NOJKHMKA MeHbBe BsmCKmBaerca *’.
[Ipu onpexbrenin ocTapiseMoil JOJKHEKY CyMME cubryers umbrh
Bb BHAY, CKOIXBKO Heofxodumo JId cojepkamia (mponmTania,
ONleRIBI, KNMIMMA) NOJKHAKA (H ero cempm) *'.

fl. y. r. c. ve rocayacs benef. competentiae, mooToMy RHIIIEH3AOZEH-
HhA Hayada bilcTBylrs eme u Temeps; mo mee § 686 M. y. 1. oc.
cabayers, uro benmef. competentiae wue Momers ObTh OCYmECTBIAEMO Kb
HCHOAHATeABRON uueTannin (Beme np. 22), ecam omo 000cHOBAHO YKe 10
phinenis.
IV. § 229. M¥cro memoamemid.

Reatz, die Lehre vom Erfiilllungsort. 1862.—Schulin, zur Lehre vom Erfil-

Jungsorte und vom Gerichtsstande der Obligation. 1879.—Savigny, System.

§ 370; Obligationenrecht. § 49. — Vangerow, § 584. — Windscheid, § 282. —
Brinz, § 290.

Rpepurops Moskers TpeGoBaTh, MTOOH HCHOJHeHie mocabaoBaio
Bb Hajiaexkamenms mberb.

I. Mbero menmoamenia momers oupexbaarsea npupodow 06asza-
mearcmea waw €w npeomemoms. Ilpupodoio  oGazamervcmea
whero ompefbiserca B® cayvyab rpeGopamiit Bosmbmenia Bpepa u
mrpadHaEXH TpeGosamiil; BB cayial mepBEXD KPEIATOPH MOMETH
TpeGoBaTh HCHOJHEHIs Bb cBoeM® MbBerommreascrsh '; mocabimia
NOJSKHUKD MOKEIs HCHOJHHTH BH cBoeMb Mhcromxurexscreb. Lped-
memoms oupexbaserca mbero mcuoamenia Bb cayusab Thxm o6asa-
TeAbCTBH, KOTOPHA HANDABIEHLI HA HepeAauy muam 06paGoTKy yua-
CTEA; HO W Kb JABHRMMHMD HHAUBHAYAILHO ONPEImACHHHMS Be-
mamb npumbnserca mavano, 4ro owb MOryrs GHTH IepejaHHE B
romt Mberh, rab omb maxogarca Gesh BMHEL €O CTOPOHEI JOJK-
HEEA ® (109TOMY, NOKYNIIMKD W HAHEMATENb JOJNKHH CAMH 3a-

1 63. § 4. D, prosoc. 17, 2; |, un. § 7. C. de rei ux. act. 5, 13; 1. 8.
C. sol. mat. 5, 18.—22 1. 17. §§ 1. 2. D. sol. matr. 24, 3; 1. 41. § 2. D. de
re iud. 42, 1; 1. 33. pr. D. de don. 39, 5.—* 1. 8. L. 9. D. de cond. ind. 12,
6.—% 1 173. D. de r. i. 50, 17; 1. 19. § 1. 1. 80. D. de re ind. 42, 1; 1. 6.
L 7. D. de cess. bon. 42, 3.—%° 1.19. § 1. 1. 49. 1. 50. D. de re iud. 42, 1: L
54. D. sol. matr. 24, 3..—2% 1. 16. 1. 19, pr. D. de re iud. 42, 1; 1. 63. § 3. D.
pro soc. 17, 2. — *" 1. 7. 1. 8. C. quae res. pign. 8, 16; cf. 1. 6. 1. 7. D. de
pign. 20, 1.

11,72, § 3. D. de sol. 46, 3. — * 1. 12. § 1. D. dep. 16, 3; 1. 88. 1. 52.
§ 3. D. de iud. 5, 1, L 47.pr. § 1. D. de leg. 1 (30); 1. 137. § 4. D. de v. o.
45, 1; 1. 11. § D. ad exh, 10. 4.




HOKOBASL OCYNIECTBAMOCTH OBASATEILCTBA. § 230. 59

6paTh Bemp) °; POAOBH:A iKe BEHIM, HANPOTHBS, MOATCKATH BCIIO-
yoratexbgoMy mbery memoxmemia (cm. sub IlI), xpowb caytaesh
safiva m (UIEMKOMMECCA: 8aeMb AOMKeHh OHTh BOSBDAIICHD B
wherh nonyuenia *, gupemxommuces (10 IOc'mgiaHoay u COBpe-
MEHHOMY MpaBy—OTEa3h) MOKETH OHTH yniadedh Bb TOMD wherb,
rrb maxopmres Goapmasd uacTh Hacabicrsa .

II. Mbero wucnmojHeHis MO:KeTh OKITh omperbieno Yu060poMs
emopons ®. Torja KpeuTop® MOKeTh TPe6OBATH MCIOJHeHIA TOJBEO
Bb HTOMB Mherb 7; ecam NOJRHEED R HCIONHAETh Bb OTOMB M-
crb, 10 kpemmroph uMberh mpaso TpeGOBaThH HCHONHEHIA syberh
¢ TAKD HAS. WHCTHEMB HATEPECOMD BO BCHOMOTaTeNbHOMb MBCTH
penonuenis (s mberb amuHON MOXCYAHOCTH NOJUKHUEA, CM. HHKE
sub III); monpoGrOcTH cM. BB § 242 sub IL

III. Ecan whero wmenoamenia we onpeibieHo, # JXOIKHEKD
poBoxaTh wbio xo meka, To Mhero mCka B OYIeTH mherows uenoa-
penia % 5T0 OOHIKHOBEHHO OBIBAETDH whero AHYHOR MOACYAHOCTH
10JUEHUEA, C€Tano ORTh, ero wherosmureaserso. OcHoBamie aTOM
HODPME BaKIIOUAETCA BB TOMB, UTO BH STOMD wherb menoanmenie
npejcTaBiAeTs Membe Bcero saTpyAmenifi xua noxknEka. Orcioxa
cabayers, uTO €caH AOJNKHAES HCHONHACTH no6posousno  (06H
aTOMB ciayuah HCTOYHUEH YMAIYHBAKTH), TO OHBL MOKETH 5TO
cabaaTh He TONBKO Bb Mberb cBoefi auuHOM TNOJACYXHOCTH, HO H
BO BCAKONMD noAxoxamems wberb °, mamp., Bb NPOMBIILISHHOMD
zapejenin, Bb KBapTuph Kpexuropa.

V. § 230. HeroBas 0CymecTBEMOCTh 0043aTeabeTBa.

Christiansen, zur Lehre von der naturalis obligatio und condictio indebiti.

1844.— Holtius, Abhandlungen civilistischen un handelsrechtlichen Junhalts,

Nr. 1, fibersetzt von Sutro. 1852.—Brine, kritische Bliitter. Nr. 8. 1858.—

Schwanert, die Naturalobligationen des Romischen Rechts. 1861, — Ryck,

L. v. d. Schuldverhiltnissen. §§ 2—11. 1889. — Savigny, Obligationenrecht.

8§ p—14.— Vangerow, § 567.— Windscheid, 8§ 287—289.— Brinz, §§ 219—223.—
Baron, §§ 142. 148,

1. Ilonamie wusuavraro wu HAMYPAIBHAW 00A3AMEILCMEA.
Ilono6HO BCAKOMY TpaBy, TpeGoBamie KpeguTopa 1o ofmemy mpa-

1. 2. 1. 5. D. de per. et comm. 18, 6; L. 3. § 4. 1.9. D.de a. e. v.19,1.—
. § 1. D. de iud. 5, 1.—° L 50. pr. D. de ind. 5, 1; 1. un. C. ubi fid.
3,17; 1. 2. C. comm. de leg. 6, 43.—° § 33. 1. de act. 4, 6; 1. 47. pr. § 1. D.de
leg. 1 (30); 1. 50. pr. L 52. §§ 1. 2. D. de ind. 5, 1.—7 1. 2. § 7. 1. 9. D. de
erto loco 13, 4.—2 1. 1. D. de ann. leg. 33, 1; 1. 38. D. de iud.5,
1. D. de leg. 1 (30); L. 4. D. de cond. trit. 18, 3; 1. 22, D. de r.c.
1. 39. D. de sol. 46, 3.

eo quod ¢
1: 1. 47. §
12, 1.—°2



60 HCKOBAH OCYIIRCTBHMOCTH OBASATEABCTBA. § 230.

BHJY SAaIEIIEH0 HCKOMB ' M HasmBaerca obligatio ecivilis mam obl.
honoraria *, cMoTpa mo TOMY, UPHBHAHO JH IPABO HCKA I(HBUIb-
HEMG WIH NperopckdMt npasoMb. Ho ecrs n rakia obasamens-
CMBA, KOMOPHLA JUMEHD UCKA;, XOTA BCXBICTBIE 3TOr0 MMH HEXO-
CTAeTh CaMaro XapakTepHAro IpHsEaka mnpasa, ThMb He Membe
UXD HeJb3s] HASHBATE HHYTORHEMHE (YTO OZHAKO CIYYaeTcad Bh
HCTOYHHKAXH) °, HOTOMY 4YTO Cb HEMH COEAUWHEHH BH Gobmeit
wid menbmeit Mbph mpouia nocabucrsig obGasarenscrsn. Omm ma-
3HIBAIOTCA BDb HCTOYHMKax® naturales obligatiomes *, uro yEask-
BAETh HA TO, T0 €CTECTBEHHOMY BO33pbHiIO (X0Td4 M He WpUARYE-
CROMY) OHH OpPEICTABIAKTCA 00A3aTEIbCTBAMM.

II. Hocamdemsia wamypaswwaio o6asameavemsa MOryrh GHTh
cabaywmis:

1. Ecmu HATYpDAIbHHEN JOIKHAKS HCIONHAETD JN0OpPOBOJIBHO,
TO B} HTOME 3aKJIOYAETCA HCHOOJHEHie X0JAra; IOATOMY Kb TAROMY
HCHOJHEHI0 He npuMBHAITCA HE HAYala Japenid, HH HAYAJIa
niare®a HeXOJKHALO °; HANPOTHBH, X0TA OH JONKHHED 110
3a0JyKAeHII0 CYMTAND JIOJArD HCKOBHMT °, BCe TaRd KPEIHATOPS
MOKETH yAepxarh 33 co60r0 ymiraveHnoe '"; wamypasvmvii  Kpe-
Jumops, kaKs 00bKHOGENHO 2060PAMS, uMmems ius soluti retentionis.

2. Ecan marypaisHsd Z0JKHEHED XT00DPOBOJIBHO XIs o0esnede-
Hi HATYpAJbHArO 006A8aTENhCTBA YCTAHOBUTH 3aJI0roBoe mpaso '’
HIH TPeICTABHTH mopyuntens '*, miam jacts oObmanmie miareixa
(constitutum debiti) '*, o are arTH EMBOTH CHIy W He MOTyTH
OBITE OCHOPEHH HOAD THMB HPEATOroMb, uTO OHH HpeimoJaramTb
HAaIMYHOCTh JrbficrBUTeNbHAT0 O06A3arenscrsa; HGO HATYPAJbHOE
0043aTeJIBCTBO He ecTh HeybiicTBUTENBHOE, a TOJBKO JUMIEHHOE
HCEA 00643aTENbCTBO.

3. Ecam marypaibHNE I0JMKHEED COBEPHIATSH HOBAIIO HATY-

1. 108. D. de v. 8. 50, 16; 1. 42. § 1. D. de o. et a. 4
. de plgn20111§1Ddenov462]1§..4D.de

1. 5.

D ex. a. 14, 1;
L 8 § 4 D. de acc. 46, 4; 1. 10. D. de v. s. 50, 16; § 1. I. de obl. 3, 13.—
’llODdevstlGl1b§4Ddeﬁd461l-il.D.depec.liS,
1; 1. 42. § 1. D. de o. et a. 44, T.— ‘prdeepxgn20,1:15§2.l
94§4Ddesol463110DdeV85016 —3 1. 126, § 2. D. de v. o.
45, 1; 1. 1. pr. D. loc. 19, 2.—¢ 1. 15. pr. D. de cond. ind. 12, 6.—7 L. 5. pr.
D. de auct. 26, 8.— "119§4Ddedon 395121.pr.D.ud1 Fale.
35, 2. — ° 1. 40. pr. 1. 64, D. de cond. ind. 12. 6.—1° 1. 16. § 4. D. de fid.
46, 1; 1. 10. D.de obl. et a. 44, 7.—11 |, 5. pr. 1. 14, § 1. D. de pign. 20, 1;
1. 13. pr. D. de cond. i. 12, 6.—12 L 6. §2 171 16. § 8. 1. 60. D. de fld.
46, 1.—1 1, § 7. D, de pec. ¢. 13, 5.




HCEOBAA OCYMECTBEMOCTH OBA3ATRIGCTBA. § 230. 61

paipHaro 0GasaTexbcTsa, TO OHA uMBeTH CHIY " Ha TOMB XKe
ocHosamin, yro u ad 2.

4. Jlaxe npoTHBD BOAN JOKHEKA HATYPAJIBHEIA EPeXUTOPS
MOKETH NPEICTABHTL HATypaibHoe 0043aTelbCTBO Kb KOMOEH-
caiin '°.

M. Cayvaw namypaasnaro oGssamercmsa. Muorie H3H HUXD
Teneps He CYMECTBYIOTH; Bb UACTHOCTH, HATYDAAbHOE 00A3aTelb-
crBo paba '®, capite deminuti ', marypassHOe 064°aTEIBCTBO,
goropoe ocrapaxock mocuk litiscontestatio *° (§ 267 mp. 8),—
KOTOpOE TPOKCXOANIO OTh mpuybremia ius iniquum ! —xgoTopoe
BOSHUEAJO H3h MEKYJapHEIXD CXBIOKD MY BIAIRKOI K MOABIA-
crapyp 22, Harypaismbia 0043aTeibCTBa, KOTOPHA MOryrs mMbTh
sHauenie eme W Tenepb, mo OOJbIIEH YacTH CHOPHAL

1. 3aemb, JAaHHHH NOJBIACTHOMY AUTATH, UPOU3BOIUTH, O sct.
Macedonianum, TOJBEO HATYpaibHOE 0043aTEALCTBO CH nocaba-
crsiayu II. 1—3 **: nocabgersie sub 4 He UOATBepKIaercs HE
onEEMb MBCTOMD HCTOUHHEOBH H [OATOMY, HO NPABIIBHOMY MEb-
Hi10, MOJKEHO GHTH OTBEPrHYTO.

9. CramosuTcsd J@ HecoBepmennoxbrmiii, serynuBmif BH 0064-
aaTeNBCTBO  03h COriacia OmeKyHa, HATYPaJbHO O0A3AHHKEIMD,
gonpocs cnopurt (§ 380 KOH.).

3 Ocraercs J@ JOJKHEKD, HeNPABHJIBHO ONPABIAHHRI, HaTy-
PAIBHO 00ASAHIEMB, BOUPOCH CHOPHAA § 97 up. 5—8).

4. TIlpekpamaerca Ju 0043aTeJIbCTBO B caysah rasHoCTH
HCEA BHONEG, MAM 0CTAeTCA HATYPAJIbHOE 00:43aTeNbCTBO, BOUPOCTH
cnopust (§ 91 sub 2).

5. Hbroropsie 0pHCTH CYATAIOTD HATYPAIBHEIMD ofAsarenb-
CTBOM®S BCSAKIH 0OHYAM, KOTOPEE TpeOyers MpeJOCTABIGHIA Wero
au60; TakEMb 06pasoMb OHH NPHSHAITH KEHY HATyPaIbHO-00-

1], 1, § 1. D. de nov. 46, 2.—1*1. 6. D. de comp. 16, 2—1% 1. 95. § 2.
D. de sol. 46, 8.—7 1. 7. §§ 6. 7. 1. 9. §§ 2. 4 L 17 & f. D. de pec. 15, 1.
1. 88. §§ 1. 2. D. de cond. i. 12, 6; 1. 20. § 2. D. de stat. 40, 7.—1 1. 14. D.
de o. ot a. 44, 7; 1. 13.pr. D. de cond. i. 12, 6.—1* L. 2. §2. D. de cap.min
4, 5.—* 1, 0. pr. D. de c. i. 12, 6; 1. 8. § 1. D. rat. r. 46, 8; L 30. § 1. D.
ad. 1. Aq. 9, 2.—% 1.3.§ 7. D. quod quisque 2, 2214, 1. 11, D. de iud. 5,
1; 1, 16. D. de furt. 47, 2; L. 64 D. de cond. i. 12, 6; 1. 40. § 3. D. de cond. 35,
1.—1,1.§ 2. D. de v. o. 45, 1; 1. 56. pr. D. de fid. 46, 1.—2 1. 9. 1. 10. 1. 11.
I 18. D. ad. sct. Mac. 14, 6; 1. 26. § 9. 1. 40. pr. D. de cond. i. 12, 6; 1. 2.
D. quae res. pign. 20, 3; 1. 2.C. ad sct. Mac. 4, 28.—* 1. 40. pr. 1. 19. pr. D.
de cond, ind. 12, 6; 1. 9. § 4. D. ad sct. Mac. 14, 6.—%, Oum. opuaro 006 exc.
metus Senec. contr. IX, 3. (26).



62  10KAS. WCEA TOCPEACTB. OAT. POCHACEM. JOTOBOPE NPH3HAHIA. § 231.

3AHHO Kb YCTAHOBIEHI ODPHAAHArO, BOJNBHOOTHYIIEHHNKA Kb
COBEPMEHil0 YCAYIh NATPOHY, OJADPEHHATO Kb B3AHMHOMY AapeHino
(§ 70), Bsapmaro B3afiMbl JEHB'H KD IUIATERY HPOLEHTOB®. n B3
camomd xhab, B5 oxmoms wherb uerounmkosn *° oOmuaft donatio
remuneratoria HASBAHb BATYPAJLHEMD o6asatexscrBoMb. Ho Bo
BCBXD ATHXD CHAYYAAXH yKe 1I0TOMY HE MOkKeTh OHTh HEEAKOrO
HATYpaJbHAro 0043aTeabCTBA, YTO MOCABAHEE JHIIEHO ORLIO OBl
onpexbirennaro copepkania (§ 208 up. 10. 11); 06cT0ATeABCTBO,
KOTOPOe NPHAAETh OTHMH CAyUasMb HBEOTOpOe CXOACTEO Cb Ha-
TYpPaJBHEME 00:3aTeJbCTBAMM, COCTOHTH BB TOMB, WYTO €C]H HIO
nu6yAs TpegocTaBieno Bexbicreie O0OHYAL, TO OHO HE CUHTACTC
nofapkoms (160 Hegocraers animus donandi) u He MOKeTH ORITH
pocrpe6oBano Hasaxby ' (6o aT0 OHIO OH He6Aar0IapHOCTHIO ).
IV. Ot naturalis obligatio cabyers oramuars obligatio civi-
lis inanis, quasi nulla, inefficax *’; aro rakoe 06:3aTeJLCTBO, KO-
Topoe mo ApesHeMy ius civile mwbiao cmay, HO nosgabiimee npaso
0CBOGOIIO JOMKHEEA OTH BCAKHXD 00ASaHHOCTeH, HAanp., 004-
3aTeNBCTBO, Baki0dennoe BcrbicTeie yrposh Him OOMAHA.

§ 231. JoraspiBamie NCEa TNOCPEICTBOMD JOITOBOH POCHHCKN.
Jlorogops UPHIHAWIA.

Cp. anre a'rygly wn §§ 209, 214; BB ocobensocrn Bihr, der Anerkennungs-

vertrag. 2 Aufl. 1867. m Bruns, kleinere Schriften. 1, 278 ff. 1882.— Vangerotw,

§ 612a.— Windscheid, §§ 372. 412 a. b.—Brins, § 311.—Belkker, § 109, Beil.
1.—Baron, §§ 117. 120.

1. ITonwsmie w doxasameiwwas Cuia 00410600 POCHUCKY 65
PUMCKOME npacn. a8 JOKAZATENBCTBA HCKA CAVRHTH (zpoxb apy-
IEXD CPEACTBD) AOArOBAA POCHECKA (cautio), T. e. NUCLMEHHbIL
dokymerms, 65 KOMOPOMs KMO AuGO MPUIHAEME UIGHCMNHbIT dots
wan obnwaems ynaamuwmy usencmuvidt 00w (Bb mOCHbIEEMD
cayusab mu wwbems Bwberb ¢b Thyw constitutum debiti, § 264).
Ecam Bb j0arosofi POCHECKH ykasamo caMo 0043aTedbCTBO, HA
ocHOBamiH KoTOparo oma Bhxama (causa debendi, KoTopoll HeaBsa
cxbmmBaTh €6 TaKD Has. causa civilis u Taks #as. causa obligationis,
§§ 209. 214), To HOBHE 0p. HASKBANTH TAKYI0 DOCHHCKY cautio

%], 25, §11. D. de h. p. 5,8. — ¥ . 26. pr. § 12. 1. 32. § 2. D. de c.i. 12,

6, — 21 5.§15. D.dé don. i. v. et w. 24. 1; 1. 19. 1. 20. D. quae in fr. 42,

8 — ] 66. D. de r. i. 50, 17; 1. 8.§ 9. D. ad sct. Vell. 16, 1; 1. 40. pr. D. de
)

cond. i. 12, 6; 1. 8. D. de cond. ob. t. ¢, 12,6; 1. 95. § 2. D. de sol. 46,3; 1.




J0RA3. BCKA IOCPEACTB. JOAr. POCHHCKH, JOTOBOPD [PHSHAHLL. §231. 63

discreta (mamp., «mpusHan, uT0 A Rommenh A. 100 rTaneposd
no UMY, 30 COMAAHNWA UM U30ePICKw») '; UPOTHBONONOKHBIA
BHAB J0AroBoll pocuuckm ecrs cautio quae indiscrete loquitur .
cautio indiscreta («upusHan, uTo A Koxxens A. 100 TaIepos»).
Ilo puMmckoMy UPABy IOKA3ATENBHOK CHIOH 00JaJ3eTH TOJABKO
¢. discreta; manpormes, ¢. indiscreta mecnocoGHa CIYKHTH JHOKa-
3ATENBCTBOMD  ONPEORAEHNAL0 JONrA; & MOMeTH MM CABAATH
6RPOAMNHLMG CYIICCTBOBAHIE 10Ara, MHAYE rOBOPA: OHA MOPOIK-
gaers praesumtio hominis (§ 96 np. 10).—OcoOma upasuia
npuwbEgioTcs Kb XOACOBOH  POCHHCED, BEAHHOA 1O saiimy
(n mogoGHEMD cBIRAMS, HATD., quasi-ususfructus, locatio conductio
irregularis, no me depositum irregulare) ® A uMeHHO, TaKb KaKb
B HTOMD ciyual X0AroBag pOCUECKA BEUIAETCHA 4Yacro BOEpexs
(. e. eme X0 NOJyueHis saiiMa, HO Bb omuzamin moJayuenia) °.
10, Bbpoarao co spemenn Rapagamms (oxoxo 215 r. mo P. Xp.),
B IpofomKenin mspbermaro cpoka (xo JMiokueriama BB TeyeHie
oxmoro roja, Ao lOcrumiama BB TeveHie NATH a1, TOTOMB—
aByxs abre) 7 JoKAsaTelbHAs CHIA JOITOBOE POCHHCKE ORI
T. ¢K. sajepiuBaeMa °; JOIKHEKD MOKeTh Bb TeUeHie 9TOro
BpeMeHM OpeAbABETH (uercla non numeratae pecuniae, T. €.
MOKETh BHCTABHTH TPOCTOE U G(eslokasaTelbHOe yTBeP:KIEHie,
aro OoWh safiva He moxyuans, mam nyrems meka (condictio ob
causam datorum) * mim nyTeMTh BOspaikeHia Ha uCKD (exc. non
numeratae pecuniae) 'Y, wim, HAKOHeNb, NyTeMb Cyle0HAro wim
[IMCHMEHHO SasBJCHHATO NpPOTHBHEEY mporecra ''; 5TEHMH OHD
OPUBYAKLACTS KDPEAHTOPA IOKASHEBATh HAJIMYHOCTH JOATA HHBEIME
cpeicTBaMH '*, HO eCJH 5TO JOKASATENBCTBO OKAKETCH Yebmmss,
T0 OB NpHECYKAAETCA Kb ymiarh ABOIHOrO 1%, Ilo ucrevenin
CPOKA JONKHHED yiKe He MOmkerh ibaarh Takoro 3ajBIeHlA, a
Z0JKeHb (esyCJOBHO yIIaTuTh '‘; 9T0 He NOTOMY, YTOOH JOArO-

! ], 47. § 1. D. de pact. 2, 14; 1. 24. 1. 26. D. de pec. const. 13, H; 1. 61.
pr. D. de o. et a. 44, 7; 1. 26. D. dep. 16,3. —*1.25. § 4. D. de prob. 22, 8. —
5], 25. § 4. cit.—* 1. 13. C. de non num. pec. 4, 30.—*1.14. § 1. C. de non
num. pec. 4, 30.—° 1. 3. C. de dote cauta 5, 15.—' 1. 14. pr. C. de non num.
pec. 4, 30.—8 1. 4.1. 8. 1. 14. pr. C. de non. n. p. 4, 30.—°1. 7. C, de n. n.p.
4, 30; 1. 8. C. de post. 2, 6; 1.4. C. de cond. exlege 4,9.—°L 9. 1. 14, pr. §4.
C.d. n.n. p. 4,30.— 1. 14.§§ 4 — 6. C. de n. n. pec. 4, 30. —# 1. 3. 1. 10.
l. 14. C. de n. n, p. 4, 30; Nov, 18. ¢. 8, —** Nov. 18, ¢.8. — " 1. 8. 1. 14.
§ 3. C. de n. n. p. 4, 30; § un. L de lit. obl. 3, 21. — 1% § un. L. de lit. obl. 3,
2].—1 Paraphr. Inst. ad § un, I. de lit. obl. 3, 2I.



64 10EASHIB. HCKA NOCPEICTB. 10AT. POCIUCKN. TOTOBOPH HPH3HANLA. § 231.

Bad poclnEcKa sakmouasa Bb ce6b auTepaanEoe 0043aTENBCTBO,
a 1o Toil mpuauab, 9TO XOMRHEKE, KOTOPHH OCTABHIL JOJTOBOM
AOKYMEHTEL BbH TeYeHie JOJraro BPeMeHH Bb PYRAXH KPeLUTOpa,
HEOOXOUMO 3aCTABIACTH AYMaTh, 9TO OHE ABHCTBETENHHO 1OJY-
YHIG  SHAvamiiica BB pocmuckb saemn; mosTomy, Mm umbewms
praesumtio iuris et de iure B moussy BrauM safima. Bupouems
Bh HBROTOPBIXD MCEIOYMTENBHNIXD CAYYAAXH AOJArOBAS DOCHMCEA
NOJYHaeTh JOKA3ATENBHYIO CHIY TOTYACH CH MOMEHTA BEgaunm !9,

Broxumii sakows &b I. y. r. ¢. § 17 onpexbagers, uro joxasareanmas
CHAA J0ATOBOH pOCUMCRM (# KBHTAHNIM) EHe B4BHCHTH OTH MCTEUEHis Bpe-
MeHd. JTAWH yerpamewa quercla mon numeratae pecumiae, ¥ BRAABII{ 10d-
TOBYI0 POCONCRY MOKETH BUpeib BHCTABNTL ¢b youbXows yroepaienie o
HeNOAYYeHiN 3afiMa AMWIb BL TONB Caydah, ecau oz doxascems 9mo
ymeepocdenie. Ho n pumeis Bavasa o0s yseamuenmoil jokasaTeinmoil cmab
R0aroBoil  pocumesM mocxb mMeTeeHis ABYXABTHATO epoka Tome JIHIIMANCH
BHAYCHIS, XOTA 0 HAXD W He YHOMHHAeTh Beoxmwiii saxons; ubo omm asasores
Aumb o0paTHofi eroponok (yerpasenuoii) querela.

Il. Taxs was. doosops npuswanis (Anerkennungsvertrag). Jlo =o-
philmaro Bpesern obmee Mpbmie Bugbio BH Xoaropoii pocnmexh ToabE0 cpen-
CTBO J0Ka3aTeAbCTBA, a UMeHHO, BHBCyzeOHOe mpH3HAHie; HocaBimee TepaeTs,
10 pTOMY MHDBHIIO, CBOK eHAY BCIBICTBie MPOCTOTO AOKA3ATEABCTBA WPOTHB-
Baro, T. €. Beabiersie TOro, 9T0 BHIABINA POCHHCKY A0KASAJH HENPABHIb
HOCTh 03BAYEHHAIO BB Heil IpaBooTHOmeRis; faxbe, 1o aroMy obmewmy mabuio,
HOJYYBBINIA X0ATOBYI0 POCHNCKY, NPeXBABIAS MCKD, JOMKeHH cylcrammiapo-
BaTh OPUSHAHHOE BB POCHECKS OpaBooTHOmERie, T. e. NPEACTABATHL (aKTH,
ofocHOBEIBAKOMie mocabiEee, Tak® uro cemaxm ma caufio indiserefa Bexo-
CTATOYHO X JokasaTeancTsa Heka. Ho wb nocabisee Bpess BmerTaBiemo
0bia0 MABHiE, UTO 0roBaf POCHHCKA He TOILKO CIVARNTH CPETCTBOMB JOKA-
38TEALCTEA, & COXCPKUTH elle TAKb HAs. J0TOBOYL NPHIHAHIA; 0 CcOlepmamin
T0roBopa ApHSHAHiA MHBHIA pacxonsTes: OfHE BHIATH B HENB 0010603,
HANPABIEHNBIE HA Ycmanosaenie doama, W T0ITOMY BUASTH Bh A0ATOBOM
pocmuckd Buberh ¢b ThML alempaxmuoe obbmanie yOIaTHTH 03HAYEHHHI
B Hell DpeiMers, Apyrie cYMTAlTH A0r0BOPH OpH3HaHiA obbmamiews Bb-
AAI0MAr0 POCUHCRY NpuUsHasamv 0okasanwwviMs J0ars, 0SHAYCHHHIA BB Heil.
Ilo meppony BosspbEilo ma J0roBOpL NPHSHAHiA, 10aT0BAS POCHUHCKA HE Te-
pfeTs cHABL BCABACTBiE MPOCTOT0 J0KAsATEALCTBA NPOTHBHATG; LIS HTOT0 He-
06X0INM0 10KA3aTh, 9T0 oHa BHIaHA no simulatio, ussunwmenrnomy sa-
baympenio mam Beasjeric ofMama wam yrposs (§ 51); mo BTopoMy Bo3-
3pBHi0 Z0CTATOYHO mPOCTOr0 I0KAsaTeAbeTBA HpoTHBHAro. Ilo o0kEMD HOBEIMB

1.13.1.5. C. den. n.p. 4,30; cp. 1. 126. § 2. D. de v. 0. 45, 1.—18]. 14.
n. p. ,

1. C. de n. n. p. 4, 30.—19 . 4. C. de n. 4, 30




BAIAHIE KOHRYPCA HA NPABO RPRANTOPA. § 232. 65

TEOPIAND, NOAYYMBIIE J0Ar0OBYW pocumeRY, BH caydah mpernaBiemis meka,
He 00asagh cyOcTAHNIMPOBATH NPHBHAHHATO XOATA, M NOBTOMY 118 A0KA3a-
TeapeTBa Aocrarodno cautio indiscreta. 0GH oTH TeOpim HECOrIACHH Cb HCTOU-
HEEAMH PHMCKATO [0paga, HOTOMY 97T0 [0 HCTOYBHEANMT J0ATOBAS POCIHHCKA
ABAseres NPOCTHIMB CPEACTBOMD J0kasatelnheTBa *°; HO TAKh Rakb oTH MES-
Hif npeierapifsoTh Goake crporoe OTHOMEHIE Kh BHUIAIOMEMY POCHHERY, YTO
npn pasBuToM® 000poTh sBaercd Oescnopmolo noTpefHOCTHIO, W TARD KAKD
B HWBBIIREMD Hpapt mpusaaered AbicrsmTeabuniMb B HedopMaxsHOE 00F-
magie, To STH Teopim BeTPBTHAN codyBeTBie KAKD BB TeOpiW, TAKL W HA
UPAKTHEB! Bb YACTHOCTH, OYEHb pacupocTpaHeHHAd NDARTHEA OPH3HAETH
AOCTATOYHLING OCHOBAHiEMD HCEAa TY JOATOBYI DOCHHCKY, KOTOpaf BHIAHA
HQ OCHOBaKIN Pacuemoss MERTY HOIYIAOMEND A BEIAIMUME.

V1. BruisHie KOHKypPCca Ha IpaBO KpeguTopa.

A. § 232. O6mia mavaaa.

Fuchs, der deutsche Concursprocess. 1877.—L. Seuffert, zur Gesch, u. Dog
matik des Deutschen Concursrechts. 1888.— Vangerow, § o&)’—Wmdsclmd
§§ 266. 269.—Baron, §§ 215. 218,

He mpaso kpepmropa na mcmonnenie 0643aTenseTBa, a TOJALEO
daxmuneckoe OCYIIECTBICHIe ero mpasa mojsepraerca uswhaemino
Bb TOMD cayuab, ecam BexbacTBie HECOCTOATENBHOCTH N0JKHHKA
HAIH €ro HMYMIECTBOMD OTEPHBAETCH KOHKYPCH; BDL MONB3Y HpH-
3HAHIA HECOCTOATeJBHOCTH roBoputs, no M. komk. yer., Bb cavuab
mpiocTanoBienis Imrareskedt praesumtio iuris et de iure '. Kom-
EYpcs ecth ocoboe cypeOHOE NPOH3BOACTBO (TAKD HA3. Processus
cridae—ROHKYPCHH ©pomecchs), HANPABIEHHOE HA T0, YTOOH
paspbiuTh HEN0CTATOUHOE HMYMECTBO o00maro goxkHHEA (de-
coctor) MekIy EpeIHTOpaMH copasMbpHO ¢b XD TpeGoBAHIAME.
Kourypes me orkpmBaercs ex officio, a Tomsko mo TpeGosamiio '*
Wig OAHOrO M3h KpelduTopoBh, mMam (co spemenm lex lulia de
cessione bonorum) o6maro JoJKHEKA; ¥ PuMians oTkpHTie KOH-
Kypca COCTOAI0 BH TOMb, YTO KPEAHTODPH HOAYUAIH OTH MArHCTPaTa
missio in bona decoctoris *. Tenmepsr ma mbcro missio Berynmao
nocranopienie cyxa. Jo OTEpmTiA KOHRypca BeAkiil KpegETOp®H

201,26, §2 D. dep. 16, 8 5156 . (C. si cert. 4, 2; 1. 6. C. de comp. 4,
31; cf. 1. 19. § 1. D. de acc. 46, 4; 1. 6 13 C. de sol. 8, 42: pante, mbera B3
npu. 3, 4.

! Reichsconcursordnung § 94. — s Cy. Reichsconcursordnung § 95. —
?1. 12. pr. 1. 15. pr. D."de reb. auct. iud. 42, 5.

5



66 ROHKYPCHHIE EPEINTOPH. § 233.

HECOCTOATENbAAT0 IOMKHHKA MOKETh OCYIIECTBETH CBOE TPeGoBa-
mie, He oGpamas BHEMaHiA HA JIPYrHXD KDPEIHTOPOBH ° Jake BD
toms cayuah, ecam BexbicTsie BTOr0 TEpUATH BPEAb Apyrie Epe-
auTops; m6o ius civile vigilantibus seriptum est (§ 235 mp. 16,
17). OrkpeiTie XKe KOHEypca NHPOH3BOIMTE TO nocabxcrBie, 9To
pascxorpbuie H yIOBIETBOpeHie Behxs TpeGoBaniil 1poTHET 06NIAr0
JOJKHEKA TPOHCXOXHTH Bh OXHOMD OOIIEMD npounssoxcTeb *. JTums
Th KpeauTopH, KOTOPHE UPeIbABIAITH CBOM TpeGoBania Bb STOMB
npousBOACTEE, MOIYIAITH YOBJIETBOPEHie U35 KOHEYDCHOM MaCCH;
BB P. Ip. TPeGOBAAOCL CBOLEPEMENHOE npexsiaBIeHie (ur0 OTME-
peno V. komk. y. §§ 130, 140, 143); ecam KTO He NPEAbABHTE
cgoero TpeboOBaHid, TO nocirbaee ocrapigerca 0esb BHHMAHIA IPHA
pasgbah KOHRYPCHOI MACCH, HO BOOOImME HEe TepdeTh CHIBL Npo-
THBh NOMEHEEA °.—/[Ba BOUpOCA TPeGYIOTH 0c00aro pascyorphaid:
1) kakia auna OTHOCATCA Kb KOHKYPCHBIM®D KpejuTopamMs? 2) BB
KAKOMD TOpAIEd 10JyuaoTh yAOBIETBOpeHie KOHEYDPCHBIE KEpe-
AUTOPH?
B. § 233. Komgypcusie KPeAHTOPEIL.
Mandry, der civilrechtliche Inhalt der Reichsgesetze. §§ 28. 40.43.3. Aufl.
1885.— Vangerow, § 593.— Windscheid, § 272.— Brinz, § 286.

1. Pumcroe mpago. KOHKYDCHEMH KpPeIUTOPAMH NPHSHAIOTCA
b JHNa, KOTOPHMT HPHHALIERUTH BO BpPEMA OTEpHTIA KOHRYpCa
AmuEoe TpeGOBaHie NPOTHBS 00MAr0 AOIKHMEA. CarboBarejpHo,
cloja HEe OTHOCATCH:

1. Takb HA3. BUEAMKAHTE HIN CENADATHCTH €X iure dominii,
v, e. Th JHIma, KOTOpHA TPeOYIOTH NOCPEICTBOMD actio in rem
(rei vindicatio, confessoria, hereditatis petitio m 7. X.) BRUAYH
Rakoil au60 Bemm, Haxojamedcs Bb KOHKYPCHOR macch; 00 BCe
10, 470 HE OTHOCHICA Kb HMYyNECTBY JOILKHHL, JOMKHO ORITH
purbieno meh Maccel. Ho Kb BUHIMKAHTAMD NPEPABHHBAIOTCA
MHOPKA M NPOCTHIe KPeJHTOPHI, a MMEHHO:

a. Th, KoTOpHie TPEOYIOTH BRUIAYH BEI, HaXojAmenca Bb KOH-
KypcHOW Macch, MOCpeACTBOMD a. in rem scripta (mamp. a. quod
metus, de pauperie), 6o actio in rem scripta, X0TA OHA M OCHO-
pana ma oOgsarexabcTsh, ThMb He Menbe 00.alaeTb pebyn nocaba-
CTBIAMA WMCEa in rem;

31, 6.§7.1.10. §16. L. 24. D. quae in fr. 42,8.—* 1. 6.§ 7. D. quae in
ir. cr. 42, 8.—5 Reichsconcarsordnung § 152.




KOHEYPCHLIE KPEIHTOPHL § 233. 67

b. Taks mas. cenmaparmerar ex iure crediti, T. e. Th amma,
KOTOPBIA IO CTPOTOMY INpaBy NPHHALIEKATH Kb YHCIY KOHEYpC-
HEIXD EPEIUTOPOBH, HO KOTOPHA [0 CO0OpaReHIAMB CIpaBeLIn-
BocTd WMBIOTH UpaBo OTXBAETH YACTP KOHRYDCHOM MacCH Jis
CBOEr0 HCKIIOYATENBHAr0 YAOBJIETBODEHiA IyTeMb 0c00aro mpo-
usgoxcrsa (T. H. maprERyJApHAro, vactearo komkypca). Ciona
OTHOCATCA CIBA. cayyau pHMCKAro mpaBa: ) KpeAHTOPH Hacabi-
CrBa M OTKA30IOXYYaTeNH, NOJbsyach benef. separationis, Moryrs
otabauts macabicTBO OTH MMymecCTBA HacrbAHEMEA, HAXB KOTO-
PHIMD OTEPETD KOHEYpPCH (§ 427 sub I 3); B) mpeamropm mox-
BJIACTHATO JHNA, KOTOpoe ymorpeGigers peculium Ha TOprosoe
npejupiarie, MOryrh OTXbauTH TOproBoe upepupiATie OTH MMY-
WECTBA BIA/LIKY, HALD KOTOPHMDB OTKDHTH KOHEYPCH; €ciH MOJ-
BJIACTHOE JHNO Bedo Hbekoabko upexmpiamiii, TO KpexUTOpH
orgbABHEXD nIpexnpidrifi Moryrbh TpeGoBath orxbiaemia mocaba-
BEXD '} 7) Th JMpa, KOTOpHA npejocTAaBIAOTH KPeIUTH MOABIA-
CTHOMY CHIHY, EMbiomemy pec. castrense, umbiors upaso orrh-
Jenia npoTusbs ThXB, KoTOphA cabiammch ero KpegmropaMm Bb
npe;iknee Bpems °. )

Epefuropu 1moxs 3a10rs NpUHALIEKAIN, 110 PEMCKOMY IDABY,
TOXKE Kb YHCIY BHHJMKAHTOBD 10 OTHOMEHI0 Kb SAJ0KEHHBIMD
BelaMD; Cyle0Had NPAKTHEA OTHECIA UXD Kb YHCAY KOHEYDCHBIXD
KPeAuTOPOBD.

2. Kpeaurops MaccH, T. e. Th Janma, KOTOPHA yxe mocab
OTKpHTIA KOHEypca npioOpham tpeGoBania nmpoTHBS KOHEYpPCHOH
MaccH (BCBXB KpelHTOPOBD), KaKb TAKOBOH; OHH NOJYYAKTH
yloBiaersopenie mpeds BchME KOHKYpcHEIME Kpegumropamu. Crojxa
oTHOCATCA TpeGOBaHIA M3 HEHCHOJHEHHHXD JBYCTOPOHHAXD X0-
roBOpoBs 00mMaro AOJKHHEA, Bh KOTOPHE BCTYIHJIH KpPEIUTODH,
raabe, TpeGoBamia meb 0043aTEIBCTBD, KOTOPHA OBLIH SAKIIOYEHK
Bb HHTepech Macchl, Bb YacTHOCTH, TpeGOBaHIe KOHKYPCHArO CyAa
10 TOBOAY H3JEpiKEeKRD HA KOHKYPCH °.

II. IIpasusra Huneperaw xowxypenaw yemasa. W. &. y. HexoluTs
Boobme m3bL THX'h e Hayals, 4t m npexnee Obmee upaso, Ho uMBHAECTH
UXb BO MHOTHXB €IyYadXb. OHD OTAHYAETH OTH KOMAYPCHWLS KPELATO-
POBL: YOpaBuMOYeHHBIXD Kb BeIbaenilo (Aussonderungsberechtigte), ynpaso-
MOYEHHEIXD KB oTbaemiio (Absonderungsberechtigle) u kpepuropors Macca:

'L 5. §§ 156. 16. D. de trib. act. 14, 4. —2 1. 1. § 9. D. de separ. 42, 6.
“ Cf. L. 6. § 1. 1.10. pr. C. de bon, anct. ind. 7, 72.—* 1. 8, i. f. D. dep. 16, 3.
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L. Fouxypewvtau xpedumopamu npusiaiomes min auya, Konopuiiy
60 GpEMA oumpmnix 1&})0“36000”18(1 npuuad,wa/cmna AUMHOE  UMYE~
CIMBENNOE RPUMAIANRIe NPOMUBH  00uparo doadeKuxa *. 10 NOBATIE €0~
PIACHO ¢b NPERHAMb.

2. Vnpasomouenvi K 8u0mACHI0 Mib, KOMOPKE WG OCHOBANRIU NPU-
HAODACHCAULAL0 UMD JUMNHAL0 UAU  GCUHAL0 NPaABA MOLYMs GROMAUMD UTD
Macevt xaxovi AuGo npedvMems, He NPUHAdeNcausivi 0GueMy JOANCHURY °.
Ciofa ormocaTes npewnie cenaparTHersl ex iure dominii m crosmis wapasub
¢b TAROBBIME JHNA, KOTOPHMDH UpHHaZIemETsh act. in rem seripta. I k. y.
§ 36 crapnTh HapaBEb ¢b HEME UPOJABINA HIN KOMMHCCIOHEpA Aaf HORY-
IOKB 10 OTHONIEHIK KB TOBApaMDB, KOTOpHe ObIIM MOCIAHK HMB Cb JAPyroro
yhera ofmeMy JOMKHHEY U eme He BHOIEG OIJAYeHb; HO 1A HTOr0 He-
o0xoxmmo, uTolN TOBApH He mepemam BL o6zaxamie obmaro joamHEEa (Ban
ero IpeICTABATEIS) eme X0 OTKPHTIA KOHEYpca.—YIPaBOMOYCHHhE Wh Bh-
1hiemin He NPEHAMANTH coBebMB YUacTid Bh KOHEYDPCHOMD NPOH3BOICTBE,
0CYWeCTBASA CBOE HPABO NPOTHED PACTOPAINTENH KOHKYPCHOH MACCH He3aBit-
CHMO 0TH EOHEY]CA.

3. Vnpasomouennvie xs omomaenio © cyms: 8) KPEIHTOPH, KOTOpHE

nyBOTE HA HEJIBHKHMOCTH BEIIHOE [pAaBO (HHOTCK}', npa4yeMs JX0CTATOTHO
3AKOBHOI HH!)TBKH) paId Kagoe Ja00 WHOE [PABO HA HPEHMYIECTBEHHOE YI0-

BA€TBOPERie (HAUP., TOCYAAPCTBO 10 TIOBOLY deMeabHEXD nojateil), b) saxaado-
UPHEMNATEIW Ba ABEAMMOCTH M res incorporales, ¢) Takbh Ha3. Kaxb Ol
SARIANONPHEEMATEAN, T. €. WHIBI PAIG AMIB, KOTOPHMD NPHHALIERNTL B
IBBEMMES Bemn BIM 3AKOHHOE Bak’ajEoe mUpapo, mam ius refentionis m
goTopeiA, mosroMy, mo Il k. y. § 41 npupaBHeBH Kb 3aKJAXONPUHAMATE-
aAMb, HADP., XYIORHNEH, PeMECICHEHKH H pabouie 0O H0BOAY HXB Tpebo-
pamifi sa paloTy W MBJEPREM—I0 OTHOUEH(K Kb CIBIAHHEING UMM HIA
N0YNEEHHBIND BeMAME, BAXOLANHMCH eme Y BuXb, d) EperaTopsl Hacabiersa
# OTkasomoayuatein b Bame I. 1. b. ykasammows cayuak, e) cocobersen-
pnkn (condomini) ® ToBapRmM ofmaro I0IRHEKA HA YACTh MOCIbIEATO 00
noBoxy TpeboBamill, BOSHUEANMAXD B3H ofmenis, [) EpeIuTOphl JeH, POAOBOTO
pwbRig, faMmanEaro QuieBEOMMHCCA—NO0 OTHOUIEHIO Kb ATHMB HMBHIAND.—
H3b sTOr0 mepeymcJeHid BHAHO, UTO YIpABONOUEHHEIC Kb orpbaenio coorBbT-
CTBYIOTH NpEREENG cemapatderaws ex iure crediti; HO caydam mpemusro
(06maro mpaBa 0TIACTH PACHPOCTPAHEHE!, OTYACTH YCTPaHEHE.—YIPABOMOYCH-
HHE Kb 0TTbIeHil0 He NPHHEMAKNTH HUEAKOTO YYacTid BH KOHEYPCHOMB HPo-
E3BOICTRD; OHE OCYMeECTBAANTH cBOH TpeGoBamia W CBOE NpUTA3aie HA 0T-
rbabEOE yI0BIETBOPeHie NPOTHED KOHKYPCHATO DACHOPAIHTENS TAKB, Kakb
ecam 6Bl Baxh MMYMECTBOMT 00maro f0amHEEA He OBLI0 OTKPBITO KOHKYPCa;
M0ATOMY NApTEKYIAPHAr0 KoHEYpea yxe Goxbe me cymecTBYers. "Ecan nocat

¢« Reichsoncursordnung § 2. —1% Reo. § 85.—¢ Rco. §§ 39— 45.
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(poJa&H OTIBICHHLIXE HPEAMETORD OCTAeTes W3AMMERS, TO €ro mpHcoeTH-
BAOTH Kb KOHKYPCHOR Macch; ecam e BHPYYeHROH 0TH MPOTaEm eyMyw
ORAMETCH HELOCTATOUHO JAA YIOBICTBOPeRis TpeGoBamia orrhasiomaro kpetn-
Topa, T0 mocAbIBii MoKeTs ocymecrsuth TpeGopamie efoeTammed cywMMH,
ecan o0miii (OARHBEDL auydo 0TBBTCTBEN® 3a aTo TpeGoamie, Bh ROHRY]-
CHON® TIpoHSBOICTEE 7.

4. Kpedumopw macew ®. Pazauvaiomen usdepyexu macem u doam
macet:

a. Msoepocru muccrt—a1o Cyie0ENSA H3NEPEER Ba obimee IPOH3BOACTEO,
UBJEPERY HA yUpablemie, DPOTAKY W pasybah Maccw, a Takme mocobie, ma-
aHavenEoe obmeMy MOXKHUEY W ero cemeiicrpy.

b. Joawu maccv—rpeGorania waw cxbioxs mam ghiiersii pacuopsu-
Tedd KOBEYDCHOH Macehl, TpeOBAHIA Wb ABYCTOPOHHHXB XOTOBOPOBD, HI0I-
Bedie KOTOPHIXE eme He nocabioazo mm eb Tofl, HE ¢b Apyroi CTOPOHB! 1
Bh KOTOPGIS BETYNNIA ROHEYDCHAA Macea, u TpeGOBaHid HaL HEOCHOBATEID-
HAro oboramenis Macewl.

Kpeantopht MacCH He UPUHBMAIOTH B KOHEYPCH WHEaKoro yuacris, m,
Bb cayuah cuopa 00b HXH UpHTASaHiaxs, Abao phmaeres me ROHEYPCHBIND
CYIOMD, 4 oﬁuxuoucjmuu'b UPOLECCOMD; OHH IOAYIalTH VAOBIETBOpERie H3%b
BAIOBOH KOHEYPCHOH MACCHl, A KOHKYPCHHE KPEIHTODH, HANDOTHBS, Wb
aneroii koEEYperodl Macew. Eean komgypemoli Macesl He1ocTATOUNO 118 Bebyb
EPEINTOPORD  MACCH, TO CHAYaJa YAOBIETBOPHIOTCA JXOITH Macch, & 3aThwh
BaepamKn Macesl °.

C. § R34. Bp rakoms mopagrb moIyuanTh yA0BIETBOpPEHie
ROHRyPCHEIE KPeXHTOPHI?

Vangerow, § 594. — Windscheid, §§ 270. 271, 272a.

I. Puxcroe npaso. Rouxypeusie kpepnropsl 1basrea Bb puM-
ckoms mpasb ma aBa kaacca. Ilepsmit kiaces o6pasvioTs 1B Kpe-
JMTOPH, KOTOPHMSB 10 BSaKOHY JaHO NpaBo npemMmymecrsa (pri-
vilegium exigendi)®. Bropoit kaaccs—sceh npouie. Br npepbraxs
BCAKaro kaacea orrbasona tpeGosamia 1mo o6meMy npaBuly paBHE
Apyre Apyry *; Bb Bupb Hckiovenia mbroTopma TpeGoBamia mep-
Baro kiacca (mmke 1. a. d. 2. a. e.) TOABSYIOTCA DpeHMyIIe-
CTBOMB npext mupoumvd. IlpaBa mpeumymecTBa CyTh OTYACTH
yucro Juynma (privilegia exigendi personae), orgacru nepexops-
mid mo macabxerBy (priv. exig. causae).

' Reo. § 57.—% Reo. §§ 51. 52.—° Reo. § 53.
1 t. D. de reb. auct. iud. poss. 42. 5; t. C. de bonis auct. iud. poss. T,
2.—* 1. 32. D h. t.-42,5; 1.6. C. h. t. 7, 72.
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1. Qucmo awunwwia mpasa npeumyuecmea TPHHALIEKATH:
a) kasub ®, 3a wmckmoueniems ed mrpadmeX® TpeGosamii; b) mo-
mapxy u ero cympyrb®; ¢) ropoxaws °, Hapasuk Cb KOTOPEIMH
mmorie crasars nepksm; d) kemb (m myrarmsmoil) u ed xbrams,
a pasro u mepberh mo moBoxy XoTabHaro TpeGomamis ' e) ome-
KaeMEIMb [0 TOBOAY TpeGoBamift usb onekm °. Boxpmed wacTa
3TEXD JNTH BB NosAabilmyio uMIepaTopcryio 3mOXY ORI mpeno-
cTaBIeHso obmee sakoHHOoe sajxorosoe mpaso (§ 190), Taks uro
KOHKYDPCHAA NpPHBHJEriA Jif HAXH CTAJIA H3IAIIHE.

2. Ilpasa npeumyuecmsa, nePperodAULa HA HACAMIHUKOGY,
npHCBOeHH CABIVIOMEME TPeGOBAHIAMB: &) WSAEPKEAMD HA TI0-
rpeGemie 06maro JOJKHMEA WIH JXPYroro Jmma, morpeGedie Ko-
Toparo Jemkaio Ha ofbmems fomkHEKE °; b) rewemmomy saimy,
KOTOpHIt OHIG BWJAHD HA BOCTAHOBIeRie sxamig '®; c¢) Tpedo-
BaHI0 TOBADHIIA 10 NOBOAY NPONOPHiOHAXBHAr0 BosMbmIeHis
m3lepKeKs HA DPEMOHTH obmaro sfamis ''; d) safiMy 1ua Kyna,
NOCTPOMKN WM CHAapAKeHiA KopaGid, a pasBHo H TpeGoBaHio
TPOXABIA KOPaGiid, KOTOPEI KPEAUTOBAT NOKYIRYIO Ibay'*; €) Tpe-
GoBaHil0 NOKJIAREIATENd 1O NMOBOLY JeHers, GesNpoNeHTHO OTAAH-
HHXDH ApremTapiloc Ha coXpamemie '’ (UT0 IPAKTHRA pPacupocTpa-
HEJa Ha Beakoe depositum).

II. IIpaxmuxa. Nlpakrusa BBesa BhekoIbko m3wWBHEHiH puMCEaro mpapa:
1) oma ammmaa (RaKh Y®e MBI ynoamyan eume § 233) sazoronpumnya-
Tedeil MOT0KeRiA BHEAMKANTOBS H NPHYACINIA HXB Kb KOHKYPCHBINB Kpe-
xaTopawh; 2) oma BBela BECKOIBRO HOBHIXB NpaBh NpemMymecTsa: 1ad
WalepmeKs Ha mocabimiolo G01B3Hb, 1A KaloBambA AOMAIIHEH npEEIyrh m
poaHarpamienis ncalowmugaws (Ha ocmopamin 5-it wmmrm Momces, ra. 24
er. 14. 15), xan depositum (pmme 1. 2. e); 3) oma nperocrapmia whro-
TOPEINS NPHBBICCHPOBARHEIMG Tpe6oBamisMb (uT0 HERKOTOPHE OTHOCHTEARRO
HOXOPOHHBIXH WIePEEKs YTBeDHIANTH YR W N0 pHMCKOMY upasy) '*

3 1. 10. pr. D. de pact. 2,14; 1. 34. D. h. t. 42,5; L. 6. pr. D. de iure
fisci 49, 14; Pauli sent. rec. V, 12, § 10. —* Cp., c5 oxmoit cropoms, 1. 17, D.
de iure f. 49, 14; L un. C. poen. fise. 10, T; ¢» apyroii cropouw, 1. 37. D. de
iure f. 49, 14.—° 1. 6. § 1. D. de iure f. 49, 14.—* 1. 38. § 1. D. h.t. 42, 5.—
7 1.17. 8 1. 1. 18. 1. 19.pr. D. h. t. 42, 5; 1. wn. C. de priv. dot. 7, 74; 1. 9.
C. de i. d. 5, 12; 1. 12. pr. C. qui pot. 8, 17.—2 1. 19. § 1. 5o 1. 23. D. h. t.
49, 5 1. 42. 1.44. § 1. D. de adm. tut. 26, 7—° L. 17. pr. D. h. t. 42, 5; L
45. D. de rel. 11, 7.—" 1. 24. § 1. D. h. t. 42, 5; 1. 26. D.de reb. cred. 12,
1.—% 1. 52. § 10. D. pro soc. 17, 2. — * L 26, L. 34. D. h. t. 42, 5—* Cp,,
b oxmoii cropomm, 1. 7. §§ 2. 3. 1. 8. D. dep. 16, 3; ¢» apyroii cropons, 1
24, §2.D.h, t, 42, 5,— Paul, sent, ree. 1,21, §15;1,14,§1,1. 45. D, de rel, 11,7.
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NPERMYMEcTE0 lame HpPerh 3aJOroNpHAHMATENAMH: H3IEPHEAMD HA HOXODOHM
# Ha Goab3mb, KAJOBAHBLI UpHEAYTH, 00MECTBEHHBIND MOIATAMD; OHH Hasbl-
BAKTCA AlCOMOMHO-NPUGUICUPOSan oMU mpelosaniamu.—TaruND 06pa-
30MB KOREYPCHBIE KPEIHTOPEI pacmaiuch no eyl. HPARTHRD HA NATH EAACCORD:

Ilepesiit kKaaceh: aleoalTHO-UPHBHICTAPOBAHERE KPETUTOPLI;
Bropoif kiaces: npuemaermpoammmie sadorompuamyarean (§ 205);
Tperii EIaces: MPoCTHE BAJOTONPHHEMATENH;

Yereprhiil Kaaced: NPHBHIELTHPOBAHHBIE KDPEIATOPHI;

[aTeil KIacCH: MPOCTHIE KPEAUTOPHL.

Konkypcasle KpeiuToph, He 0(Iajaiomlie SaJOrOBHME Ipa-
BOMb (4 W 5 Kiacch), HASWBAWTCA BbH HCTOURMEAx® '° cred.
chirographarii, kakb ecium On y HEXD BChXD ObM UECHMEHHEE
JOJITrOBEIe NOKYMEHTHI.

IIl. Ipasura H. %. y. § 54 camd. U. K. y. 3uaunreapuo aswbanis
Kakbh PHMCKOE LPABO, TAKb ¥ NPABHIA, BBEICHHBIA NparTHROW. CpaBHETEILHO
¢b npemmeil mpakTHoil Yerah BHIBIEID BB KOHRYPCHAr0 IPOH3BOICTBA
mouTH Bebx®  saxorompmEmMareredi, 00BSBMEL HXD YIPABOMOYEHHBIMH Kb
orgbaeniio (§ 233 sub I 3); cpaBEETEARHO ¢h PHMCKMMB IPABOMD YeTaBh
yerpanmas wmoro privilegia exigendi, ocraBupb M3 HEXDH JEUIL HEMHOTIA.
Ilo M. %. y. KOHEYPCHBIA TpeboBaHis pacHajalTes HA B3 KIacCa: HA NPHABHIE-
PEPOBAHHEIA W HENPHABHICTHPOBAHHBIA.

Hepewii naaccs. Ilpusureruposannvia mpesosanis cyms CANOYIOUGIA:
a. ocTapirifes 3a mocxbimiii Torb X0 OTEPHITIA EOHEYpea HAM cMepTH 00maro
JONKEHEA BEYI0BAETBOPEHHLIMH Tpe(oBaHid KaloBaHbd, JeHerhb Ha COXBP-
Eamie ® Apyris TpeGopamis NPHCAYIH, HARATON OOMEMD JONKHMEOMD HA IIO-
CTOSHBYI CIyKOY 414 JOMAUIHAT0, 3eMIETBILUECKATO HIH NPOMBIILIEHHATO
XosiieTEa; K BHMH IPHPABHERK TPEOOBANIA RACC BCNOMOMECTBOBAHIA Ha CIyJail
forbsEm 10 MOBOTY B3ROCA XAA NOCTYIAEHiA W NePioAMdecKREXD BIHOCOBH 1%
b. Tpeosamie mwmepckoii Eace, Kaceh OTYBIBHEIXD T0CYIAPCTB: W O0OMMED,
2 PABHO W YYACTEOBHIXH, OKPYRHHIXH H HPOBHHUIAIBHBIXD C0W30BH (Amis,-
Kreisund Provinzialverbinde) mo mosoxy ofmecTBeHHBIXH HAJIOTOBB, KOTOPHE
10JEH ObaN OHTH YIJaueHH BH HocrBAHEMB Tofy 10 OTEPHITIS KOHRYpCA;
¢. TpeGoBamist neprBed M IMKOAH, 00MECTBEHRLIXD C0I030BB W 0DMECTBEHHNXD,
00S3aHEEIXD Kb CTPAXOBAHIW, CTPAXOBRIXH OTH OTHA YYPEmIeHil mo TOBORY
B3HOCOBD W nJaTemeii, cabiylomuxs Kb yniarh mo 3akoHy BIH 10 YCTaBy
sa moeabimili ToXe 10 OTEPHTIA KORKYypemaro upomssofcrBa; d. TpeGoBamig
Bpaueil, Xmpyprogh, aurexaped, mopmBaibELIXb GaGokb W CHABIOKD 10
moBoLy nJaThl 3a rbuemie ® yXo1b 3a GoJbHEING 34 nocxbrEiE roxn 10

5], 38 §1. D. h. t. 42, 5; 1. 4. C. h. t. 7, 72— Reichsgesetz v. 15
Juni 1883 §55.
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OTEPHTiS KOHKYPCHATO UPOH3BOICTBA, NOCKOAbKY paswbps Tpebosamiit mHe
npeBHIN&eTs Takes; e. TpeGopamia BT W JMNB, ONEKALMBIXE OOMEND
J0TRRBKOMS, Kacaomiscs HXD HMYI(ECTBA, [0 3AK0RY MOJJIeHAMAro yimpa-
paeRil0 mocabiuAro; mpaBa IPEHMYNECTBA HWh He JaeTcs, ecau TpeGosamie
He OCYIecTBAeHo CYIeOHRIMD NOPAIKOMB BH Teyedie 1syxs IB15 mocrh
NpeEpamienid yupaBIeHia HMYmiecTBOMD M He OLLIO [OZaHO BB CYAB 10
OTEpWTiA KoHKYpcHaro mpomspoicrsa.—O01ibibneia TpefoBamis pacuosaranTcs
Bb mopsaiEh uxnH uepeymcdenis; nhckoanko TpeGopamiii paBHATO KavuecTsa b
cayuah pepocTaTka ROBEYpeHOW Macchl N0AYYalTh YA0BAETBOpeHie Hpomop-
iionaanao croeMy paswhpy.

Bmopoti xaaces. Coxa orsoeares seh TpedoBamis Gesb HpeHMymecTss:
TARD KAKD 144 MOJHATO NXT YIOBIETBOPERIA HEI0CTATOURO KOBKYPCHOR MACCHI,
TO OHH YIOBIETBOPAIOTCH MPONOPHioHAILHO cBoeMY paswbpy.

Cabayromuaxs Tpedosaniii mo [I. k. y. Boofme HEIR3A OCYMECTBATH B
KOHEYPCHOMD 1POH3BOACTRE: a. NPOUEHTOBD, HAPOCTAIONMXE €O BPEMEHH OT-
KPBITIS KOBKYpea; b. majepmers 0TABIBHBIXD KPEINTOPOBT BexbieTBie yuacTia
UXB Bb UPOBSROICTEB; ¢. AeHeKHBIXG mTpagos; d. Tpebosamid W AKTORD
mepocTd 06maro I0LKHHKA WeRAY RNBEMI BIR HA cAyqail cueprH.

D. § 235. IIpaBo KOERYPCHEIXD> KPEAHTOPORS HA OCHAPHBRHIE
xhifeTBil 00maro AOIRHHRA.
Reinhart, die Anfechtungsklage wegen Verkiirzung der Gliubiger. 1871.—
Zarcher, die act. Pauliana nach Gemeinem Rechf und den neueren Codi-
ficationen. 1872.— Schonemann, die Paulianische Klage gegen Verdusserun-
gen zahlungsunfihiger Schuldner zum Nachtheil der Gliubiger. 1872. —
Hasenbalg, zur Lehre von der act. Pauliana. 1874, — Fischer, Anwendbar-
keit der act. Paul. auf Zahlung, Hingabe an Zahlungsstatt und Pfand.
1875.— Mandry, der civilrechtliche Jnhalt der Reichsgesetze. §§ 10. 50. 3.
Aufl. 1885.—t. D. XLlI, 8: quae in fraudem creditorum facta sunt ut res-
tituantur.—t. C. VII, 75: de revocandis his quae in fraudem creditorum
alienata sunt. — Vangerow, §§ 177. 697. — Windscheid, §§ 463. 463a.—Brinz,
§ 8456.—Baron, § 132 xon.

1. Beedenie. 3a uckmouemiews mpaBa IPOH3BOAMTH ILIATERH ',
oOmifi TOJKHEED HO PUMCROMY UpaBy He JHIIAeTcd HIpasa pac-
DOPAKEHiA CBOHMD HMYIIECTBOMD, HECMOTPA HA OTEDHITIe KOH-
Kypca; TaKEMb 00pasoMb Kakbh 0 OTKDHTiA, Takh u mocrh or-
*KPHTIA KOHEYPCA YIPO:KAEThb ONACHOCTb, 9T0 OOMIll JOLKHHED
¢TaHeTd 3JI0YHOTPeOJATh CBOHMD IPABOMD BO BPelh KDEARTOPAMD.
9Ta ONACHOCIH MEnepy BOMOKHA TOABKO 00 OTEPHITIA KOHRYpCa, HOTOMY 4TO

¢b 9T0F0 MOMEHTA 10 COBpEeMEHHOMY mpary o0umiil JOUKHHED, He JHMIAACH
thecnocobuoety, TepseTs THWH He Mewbe npaso pacuopsmenis mwbommMes

11,6.§7 1 10. § 16. D. h. t. 42, 8.
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Y HEro Bo BpeMst OTRpuTIA komkypea myymecrsons ', Takums o6pasons
CYmECTBYers BacToATeNbHOe TpeGoBamie cnpaBefInBoCcTH, YTOOH
KPeANTOPHl OBUIM BAIIMIIEHL TPOTHBS TAKOro 8J0YNOTpesaenis:
g aroir nban UPETOPCEKil 9IUETH BBEAD HECKOABKO, TOBHIHMOMY,
Mamepiaivno  PASIMYHREIXD  HCKOBD. —I‘ocnoxcmyxomee mrbaie
OpusHaerh ABa Takuxb Hcka: actio Pauliana ? n interdictum frau-
datorium °. ITpaBuas omomavnsrs WCKOBS W WXL PABIHYIN HeAb3A
¢h AOCTOBGDPHOCTBIO YKasaTh; MOBTOMY MEI GyjAeMb H3JaraTh npasa
EPeHTOPOBL HE3aBHCHMO OTh HCK3, KOTOPHIMT OHH OCYIIe-
CTBJAITCA.

II. Pumeroe npaso. O6mift npunnuns takoss: Dearoe wopu-
dunecroe dmicmeie 00 wAu NOCAN OMKPUMIA KOWKYPCA, KOMOPHIME
00UYitt GOXNCHUKS  YMERWUACING  C6OC UMYUELCMEO €5 HAMIPEHICMD
nOGPEIUMY KPEOUMOoPaMs, MOHCems Gbims OCROPERO NOCATBONUMIL,
ecaw oMo ums omicmeumeavio nospeduao. Ho no obmemy mpa-
BILTY JLIA HTOTO elme HeoGXo1uMo, uro0s Bambpenie 06maro 10JKENRS
Op110 mepheTHO TOMY JMIY, BB TOJAB3Y KOTOPAro OHD YMEHBHIAEThH
CBO€ MMYIIECTBO. ¥ CJOBiA Npasa OCHAPUBAHIA CYTH cabayiomis:

1. Yro6m o6mifi JOJGKHMKS YMEHBIIHNH CBOE HMYIIECTBO JIO
win mocah OTEpETIA KOHKYpca, Bce pano, dando obligando mam
liberando ° (§ 68), NOJNOKRHTEIBHEMD JH WOpHAHYECKEMD Lbii-
cTBieMb MM YUVINeHIeMD (Hanp., HeNpepBaHieMb JIABHOCTH) '; He-
OPUHATIC NPEeI0KEeHHAr0 o0meNy JOIKHAKY npxoGp'hrema (nanp.,
HacrbIcTBa) He ecTh yMeHbIeHie MMymecTsa °

2. YroOn oOmift ROMKHHKS COBEPIHIB yueusmeme nMyie-
crBa in fraudem creditorum, 1. e. ¢» Hawbpemiems TOBpeanTH
CBOEMD Eperuropams '®, u uro6m mpioGpbrarens sHaxh 00% aTOMD
nawbpenin ''; Toabko BB oOxacrE negotia lucrativa mpaso ocna-
PEBAHIA He SaBHCHTH OTH 3HaHia npioGpbrarens '*.

3. Uro6m kpepuTopn xbitcrBuTensno noTepn’bam Bpeis 0Th 9TOr0
oputrueckaro rbicreiga: mostomy Th anna, KOTOPHSA CTald Epe-

'a Reichsconcursordnung §§ 5. 6. 7.—* L 1. pr. D. h. t. 42, 8 1. 38.
§ 4. D. de us. 22, 1.—* L. 10, pr. D. h. t. 42, 8; L. 67. § 1. D. ad sct. Treb.
36, 1;1. 96. pr. D. de sol.46, 3.—* 1. 10. pr. i. £, D. h. t. 42, 8—° §6.1. de
act. 4, 6.—° 1. 1. pr. § 2. 1. 2.1. 8. pr. 1.10. pr. §13. 1.22.D.h. t.42,8; L. 1. 1.
9.1.8.:1.5.C. h. t.7,7.—71.3 § 1.2 1 4. . 5. 1. 17. pr. 1. 18.. D. k. ¢,
42. 8% 1.6 pr. §§ 1—5. D, h, t. 42, 8; 1, 67 (69). § 1. D. ad sct, Treb. 36,
1. 1. 63. pr. D. ad L Fale. 35, 2.—2 1. 45, pr. D. de iure f, 49, 14.—"° L. 1.
pr. L. 10. pr. L. 17. § 1. D. h.t. 42, 8—" 1. 6. §§ 8. 9. D. h, t. 42, 8. —* 1. 6.
§ 11.13. D. h. t. 42, 8 L.5. C. h. t. 7, .
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ANTOpaMH O0mMAro IOMKHAEA y&e mocab sroro xbiiersia, He
pwbiOTH TpaBa ocnapEBamig '’; He Mo®erh OWTH OCIODeHA IpO-
Iaka 1mo moaxopamedt mhbeb, moToMy uTo OHA He ABIAETCA HAHEe-
cemieM’ Bpeia KpeanTopams ‘.

CnopHo. MOKeTh I GHTH OCHOPEHs CBOEBDeMEeHHBIH (Ipoms-
BeJICHHHI OOIMUME JOJKHHEOMB 110 HACTYIJIEHIM CPOKA HCHOJHE-
Hif) mIarems ROAra; MO TOCHOACTBYIOIEMY Temeph MEbHIW, mra-
TeXD HE MOKETh OHTh OCIHOpPeHB, MOTOMY 4YTO OTH KpexuTopa
HeJb3s Tpe0OBaTh HEOCYIIECTBIEHiA CBOEro mpasa, YTOOH Jpeno-
XpAHATH APYrEXb OTH morepu '°; credifor (rosopurca BB HCTOU-
pukaxs) sibi vigilavit.... '®, ius civile vigilantibus scriptum
est... '".—PapsuMb 06pasoMb CHODHBIMB fABifercd ciyuaii mra-
TeKA JOJNra, BpeMA HCHOJHEeHiA IO KOTOPOMY emle He HaCTyNuio:
mEKOTOpHIE AYMAKTH, YTO TAROM MIATERB MOKHO BHOXHB oCHO-
puTh, ApYrie ke MOJAralTh, UTO €ro MOKHO OCHODHTH JHMD BH
toii whph, Bb Kako# BpuTeNs MOAYUMID BHIOAY OTH HpeKIe-
BPEMEHHAr0 DAaTexka (T. €. MO OTHOmMEHiK Kb interusurium,
§ 227 mp. 7); nocibpmee mEbHie mpaMO TOATBEpIKIAETCA B
nCTOYHNEAXD P,

IIpaBo ocnapusamia UPHHALICKATH 1O p. 0p. ThMb amgams,
KOTOPHsL y&e OBUIM KpejiuTopaMs o00maro JIOJKHHEA BO Bpemd
ppexraro xbicreia, nmosppbiimEMD: KpeidTopaMb—IHmb BR TOMD
cryuab, ecam 00Ul JOKHUKD MNOJNYYEHHBA OTh HHXD JACHBIH
ynoTpeGuah HA YAOBIETBOPeHie NPEKHAXD (yOPABOMOUCHHEIXH Kb
ocnapuBamilo) kpeamropors ‘°. Bm kauecrsb obmaro mpeicraBu-
Tela BCHXh KPEIHTOPOBH UPEIbABUTH OCHAPHUBAIOMIN HCKD MOKETDH
u koHEypcEbill curator *'.—IIpioGphrarens, Koropsif sHaA® 0
3I0MB yMBICHH 0OmMAro JAOMKHHEA H NPOTHBH KOTOParo Hpeis-
ABJEHh MCKH BB TeueHie oxHoro rojaa (annus utilis) mocab mpo-
JakE EMymectBa °?, o0asamb BHJAaTh npioOphremmoe Bwbcrh cb
II0JaMI B NpPONEHTaM¥ *%; HO eCcld HeJ0CTaeTh OJHOr0 H3%b 03HA-
YeHHHKXH JABYXH YCIOBif, TO npioGpbrarenp 00432 TOJIBKO

12 1,10, § 1. 1.15.1. 16. D. h. t, 42, 8.—*% Phmenia Hym Cynga, Toms 13,
erp. 42— 1. 6. §§ 1, 2. D. de reb, auct. iud. 42, 5 L. 24.D. h, t. 42, 8; 1, 18.
§ 10, 1. 21, D, de iure f. 49, 14— 1. 129. D, de r. i. 50,17.—'¢1. 6. §7 D,
h. t. 42,8—% 1. 24. i. f. D. h. t. 42, 8.1 1. 10. §12. 1. 17. § 2. D. h. t. 42
8—1°1 25 §3. D. h. t. 42, 8 x L. 1. C. h. t. 7, 76.—% 1. 10. § 1.1.15.1. 16.
D.h t 42 8—" 1L 1 pr. D. h. t. 42, 8—* 1. 10. § 18. L. 6. §14. D. h. t.
42, 8.—2 ], 38. § 4. D. de us. 22, 1; 1. 10. §§ 19—23. 1. 14. pr. 1. 17. pr. ]
25, §§ 4—6. D. h. t. 42, 8
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petath oGoramenie **. Hacrbxmugu npiodphrarens orsbuaiors, no
PHMCKOMY TPaBy, TOJbKO BH paswbph oboramenisn *°, mo ecyxr. upak-
makb L nperbiaxs cymwms macabiersa. OTBBTCTBEHHOCTD Tajaers N
Ha camoro o0maro xoJkHEEA *° (KOHEYHO, ero OGHIKHOBEHHO Ipe-
cabaylors TOABKO TOrAA. KOrAa OHG OmATh mpioGpbraers mnmyme-
crBo). Orsbuaers pame u ToTh (M0 TpaBmibHOMY MHEBHIO), KTO
npio6phat Bems orp mepsaro mpioGpbrarens, ecidm m OHB 3HATH
sJ0ft yMEICeNsh 06maro ZONKHHEA *7, n6O BH TAROMD CIyYah 0HB—
fautor delicti. Ha koro majzaers HeOrpaHHYEHHAA OTBHTCTBEHHOCTS,
TOTH MOKETH TpeGoBath BosMbmeHiA HEOOXOXMMHXDH Majep:ers **
¥ BOSBPAIIGHIA CYMMH, YIJIAQUeHHOH HMB 3a NPEIMETH, €CIn OHA
elle HAXOJUTCA BH KOHKYPCHOH Macch miM ecim ROHRYpCHAA
Macca Ha 2TV cymmy oGoratmiach *°.

1. Ilpasuaa Hmn. xowx. yemasa. H. . y. daems xowxypc-
HUMB  KPEOUMOPaMs 3Hanumevno 06oane OGuwupHylo 3auumy,
UBMB PUMCKOE MPABO: 0Ny YCMANOBAALMS 65 NOALIY KPLOUMOPOGH
NPeONOI0HCeHIe, NNO 65 UIBHCMHHILS CAYNAAT 00ULE OOAHCHUKS
UMILIT HAMBPEHIe HAHECmu 8peds CE0UMs KPEOUMOPaMs 1w Umo
MPemve AUUO IMO HAMIPEHIe SHAA0 (CP. HUNCE MEKCME Ko RPUM.
32, 33, 35); samwms ONs PeUUNUP06aLs (U3 HOBHIE NAPMUKY-
AAPHBITE 3AKOKOOAMEALCIEE) NOKANIE NPEKPAUENIA NAAMENHCEU U
NPUPABHUBAEME IMOM5 MOMENMS 65 HILKOMOPHLS CAYNARATS K3
npocyin 005 omEpuMit KONKYPCA, PACUWUPAR MAKUMS 00PAI0M3
603MOdICHOCMY  Ocnapusania  (cp. mexems %z npum. 31, 32);
npE3HAlTeA NOLICKALNME 0CHADHBAHIK HE TOIBKO

1. b wopumgeckia pbiicTsia, KoTOPHIA 00mMiil JOXRHWKD NPEAUPHHAID Cb
napbernol Apyroii cropon’d whaplo HOBPEINTH CBOHMB EPEAUTOPAMD 30 (Bprme
II), Ho Takme H

2. Th WpEIMYECRiA CBAKE, KOTOPHA BAKIOUCHH ODMEMD JOJKHREOND
noeah mpespamenin maavemeil mam TpeGoBamis OTEPWTIA ROHKYpea B Beabi-
¢TBie 3ARINUERIA KOTOPHIXH HOTepHBAM Bperh KOBEYPCHBE EDPeIHTOPH, ecId
Apyroii eTOpoRt BB TO BpeM#A, KOria OBa MpECTYHAId Kb cxbaxb, Oblro W3-
pherHo Dpexpamenie maatesed mam TpeGoamie OTRPHTIA KOHKYpea; a PaBHO
# b lopuanueckis AbiieTsia, Korope uocabrosaam mocah nperpaienia naa-
Temeil Mam TpeGOBAHiA OTKPHTIA KOBKYpCA H KOTOPHIS J0CTABAAITH o0esnede-

241, 6. §§ 10. 11. 18. 14, 1. 10. §§ 18. 24. 1. 25. pr. D. h. & 42, 8; 1, b.
C.h t7,7.—%110.§25. 1L 11.D. h. t. 42,8 —* L. 1. pr. i £ 1L 10.
§24.1.12.1. 25. § 7. D, h. 42, 8.—% 1. 9. D. h. t. 42, 8.—2 1. 10. § 20.
D. h. t. 42,8 —-21.7 L D. L. t. 42, 8. — * Reichsconcursordnung
§ 24 Nr. 1.

£,
8.
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Hie BaN YI0BIETBOPEHiE OTHOMY H3H KPEIHTOPOBE, ecaim mocabimii Bo Bpems co-
Bepmenig xbiicreis spaan o npexpamenmin naarexeii m TpeGopamin 0TEPHTIH
EOHEYpca *'; 10RaskiBaTh, uTo oTeBTUMKY Ob10 H3BGeTHO NpeEpAIIeHie WIA-
Texeil mam TpefoBamie OTEPHITIA KOHEYpea, 10MKEHD HCTeUb; 0mewda can-
dyems: mexcdy mwMs KAKs RO PUMEKOMY NPaAGY CEOLEPEMENHbIL NAa~
meges doaa cosenMs He nodaexcumy ocnapusaniio (evaue npum, 16,
17), no Yemasy ons Modkcems Gunis 0CHOPERS, AU OHD NOCAMOOBANT ROCAN
NPERPAIEHIA NAWMENCETE (UAU MPEDOSAHIA OMEPLUNIA KOUKYPCA), U
MO OGCMOAMEALEINGO GBIAO UIGHEINHO YOIOBALMBOPENHOMY KPEIUMOPY;

3. b wpmmyeckia pbifcTeig, RoTophA MocabroBasm mocat upexpamenin
naaTemeli wam TpeGoBamis OTRPHITIA KOBEYPCA uAu 65 NOCANOWIe decamy
dned 00 NPEKPAMEnia NAAMeHcelt U MPEOOBAHIA  OMEPLINIR  KOH-
Kypce, W KOTOPHA JOCTABAANTE OIHOMY H3b EKpeimTopoBth ofesuedenie mwin
VA0BAETBOPERie, KOMOPLITs OMs COBCIBMG HE MOTB INPEGOBAINY UAU HE MOVD
mpeGosamn 66 MAKOMs GUOL UM 65 MO 6PEMA, eI OTBBTYNRD He 10-
EQKeTH, YTO BO BpeMi cosepuiemis JBilcTBIA 0HD He 3HATD HH 0 IpeKpame-
Hil DaaTemeil mim TpeboBaHin KOHEYpea, HE 0 HAMBpeHin o00mAare I0LEBHRA
NPeIOCTABHTE MY BHIOAY BO BpeYh APYTHMT EpetnTopaws *,

4. 3aRI0UCHANE 62 nocandnems 200y 00 OMEPHINIA ROHEYpCA:

a. 603Me30ume JOTOBOPHI 06MAr0 IOLKHHEA C€H €ro CYmpyrows 10 Hin
BO BpeMs Opaka, ¢b €r0 HAH ero cyupyra poICTBEHHHKOND BB BOCXOAAME
HAR HHCXOXAMEd JHHIW, ¢B ero HIM ero Cynpyra NOJHOPOTEBIME HIA HENOJ-
HOPOTHEINE OpaThAMH, CECTPAMH HIH € CYNPYTOMB OIHOI0 W3% HTHXD JHIB,
ecan Beabierpie sarImyenis xoropopa uorepnBam Bpexrh EPEANTOPH  00maro
J0RHHKA, H IPYTOil KOHTPATEHTS He I0KAKETH, UTO BO BpeM# 3aKA0YEHid joro-
Bopaeny ObL10 Herapherno Hanbpenie 06maro 10 KHUKA HOBPLAUTH KPEIATOPANH®?;

b. Gessoamesdnvia pacmopsmenis obmaro I0NKHHEA, ecin OHE He ObLn
HOJAPKAME 10 00BIYHBIND eaydadws °*; BO roxmymblfi cpoRs YBeaHdmpaerc
Ao aByX® abre, ecam 1bao miers o GesBo3MesIHBIXD pacHopAXeHiAXE 06maro
A0LKHBEA BDH 1063y CBOETO CYNPYra, a PaBHO H 0 COBEPIIEHHONS HMD Bb
570 BpeMsf o0esnevyeHin WAH BOSBPAMERin [pHIaHAr0 HAH BMYNIECTBA €ro
#KeHBI, MO0 BaKOHY MEepemiefmaro Bb ero ynpasiemie, ecam OB 10 3aK0HY
IIH JIOTOBOPY, 3aKANYEHHOMY 10 9TOr0 NpoMexyTEa, He Obabh 00#3aHD C0-
BePIIATH 5TH Xbitersia %

IllpaBo ocoapnBagig MoEeTS OBITH 0CYMECTBIEHO TOABRO PACHOPAIHTEIEMD
Maccel %% yenburmoe ocnapmpamie AbiicTBYeTh BB DOAB3Y 6CHTB KPEAUTO-
porb.—IlpaBo ocnapupamis Ioramaercs HCTEYEHieMb OIHOTO TOAA CO BpEMEHH
OTEPHTIA KOHEYpea °7; mocah MCTeyeHis sToro Cpoka IPAROND OCHAPHBAHIA
HeAb3sd BOCHOIH30BATHEA W JXaA merpeGoamis oforameHis.—Bb ocTaabHOND
0. k. y. voxrBepmiaeTh RAYAJL, HBI0OKeHHLIA Bime mp. 22—29 %

3 Reco. § 23 Nr. 1.—* Rco. § 23 Nr. 2.—2* Reo. § 24 Nr. 2—* Rco.
§ 25 Nr. 1.—% Rco. § 25 Nr. 2. — % Reo. § 20.—" Reo. § 34.—* Rco. §§ 30—33.




OTBRTCTB. 10MRHAKA 3A COBCTB. BHEY (DOLUS 1 cULPA). § 236. 77

llo Hunepekony sagomy 2l-ro iwas 1879 r., iopumueckia biiersia
ofmaro J0MKHEEA MOIYTH OBTH OCHOPEHB! KPEINTOPAMH B 6HIb KOMKYPCHALO
npouseodcmea; NPaB0 HA OCHAPHBAHIC NPHHATIEHRHTD BCAKOMY KpeguTopy,
KOTOPBIl (0AYYRID HCHOJHHTEIbHRWI Aoarosoil TATYAH, U TpeboBamio KOTO-
paro yie HACTYIAND CPOKD MCHOIHERif, eCAH NPHHYANTEABHBI HCHOJHATEIb
B WGPl OKasadHeh OeaycmBUIBBIME; OCHAPHBATE MOKHO IOpHXEYEcKis Abil-
crpig, nepeyncienunia peume sub IIL 1. 4.

PA3IBIL BTOPOIL.

OTBBTCTBEHHOCTh NOJI}KHMKA 38 HEeUCIOJHeHie u
HeHanjexalee MCIOJHeHie.

I § 236. OrpbreTBemmOCTs AOIREEEA 32 COOCTBEHHYH BHHY
(dolus m culpa).
Hasse, die Culpa des Romischen Rechts. 2-oe nmaman. 1838, — F. Mommsen,

Beitriige zum Obligationenrecht. 1. 3. 1855.— Ryck, L. v. d. Schuldverhilt-
nissen, § 77. 1889. — Vangerow, § 109, — Windscheid, § 265, — Brinz, §§ 266.
267.

Beariii gokanks orsbuaers sa To, 9TO HCNOJNHEHie He CXb-
aaerca no ero BuAb (§ 71) coBehbMb MAM OTYACTH HEBOSMOKHKEIMD,
Bb NPOTHBHOMT ciayuah OHB 0643aHD yIIATHTH HHTEpech (§ 243).
By wacrrocrn:

I. 3a dolus (in faciendo w in non faciendo) omennaems 6ca-
Kith 00aMHUKS, MOUHO maxdce w 3a culpa lata w culpa in con-
creto, maxs kaxs nocanionia npupasnusaomea xs dolus. JJorosopsi,
KOTODEIMH YCTAHOBIAETCA NPOTHBHOE, HeLbiiCTBATENbHB, Kakb
GesHpaBCTBeHHKI® '; HANPOTHBB, He JHIIEHH CHIL XOroBOPbL, BB
KOTOpOMB npomaercsa ywe cogepuennwd dolus (culpa lata m in
coner.) W TpeGoBaHie HHTEpeca IO 3TOMY IIOBOAY: TaKOH XOro-
BOPH He ABIAETCA (esHPABCTBEHHHBIMB .

II. 3a culpa levis in faciendo orebuaerh Beggift IOMKHHKSD,
ecam culpa COCTOHTH Bb n06pexscoeniu 6ewsu, TO €CTh NOAXOXUTD
moxs lex Aquilia ® (§ 71 up. 16). Beaxaa dpywaa culpa levis
603.1020MB OMEIMCIMEEHHOCML H& 00N  CIMOPONbL,  erau 00A3a-

1] 23 D. der i 50, 17; 1..27. § 8. D. de pact. 2, 14; L. 17. pr. D.
comm. 13, 6;:1. 1. § 7. D. dep. 16, 3; 1. 6. § 9. D. de a. e. v. 19, 1; 1. 18,
§ 3. D. de don. 89, 5.—* 1. 27. § 4. D. pact. 2, 14; ct. 1. 14. § 9. D. deaed
ed. 21, 1.—* 1. 18. § 1. D. comm. 13, 6; 1. 10. pr. D. comm. div. 10, 3.
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MEABCMEO FAKAIOUEHO 65 000000HOMS wuwmepecn *, Hwa 00wy u3s
CMOPONE, €CAU MOAVKO NOCAMORAR 3AUNMEPECOBANA 65 00A3aAMeIL-
cmen °: nogmomy 3a culpa levis omenvaems nOKYnwurs, npoda-
60U, HAHUMAmEAb, OmOawil 63aumu, deponens, commodata-
rius, sa culpa lata depositarius w commodans. Vs atoro npa-
BHJIA CYINECTBYIOTH CIXbJ. HW3nATiA:

1. Vuennwennan omenmemsennocmy umbers mbero:

a. Bs euon omemmcemeennwocmu 3a c¢. in concreto. Hbgroro-
pH JHOR, BB 000101HOMB HHTEpech KOTOPHIXB CyIIecTBYeTH 006:-
sareabcTBO, oTBbuaTs 3a c. levis °, HO HMB X03BOJAETCA COCIATHCA
HA TO, YTO OHHU KD COGCTBEHHHME Jbaamb Toxe UPAMBHAOTHL Ma-
Jy10 3a00TIHBOCTH, TAKH YTO OTBBTCTBERHOCTH NajaeTh HA HHXD
Ipmb B TOMD cayyab, ecaiu OHH He OKasHBAIOTH H Takoii 3a60T-
IUBOCTH,KAKE BB coOcrBeHHEXD Abaaxs. Coga orHocETCA TOBa-
pums mo jxorosopy (quia, qui parum diligentem socium acquirit,
de se queri debet) ’, 16 auna, KOTOpHA COCTOATH BB CAYIANHOMB
obmenin (nam hos coniunxit non consensus sed res) ®, My®® 10
orHomenilo kb dos m parapherna °, BhpoarHo Ha TOMB e OCHO-
BAHIA, YTO W TOBAPHILE.

b. B3 euon omewmcemeennocmu 3a ¢. lata. Hbgoropua amna,
Bb uHTepech KOHXD cymecTByerh 06:43aTeqbCTBO, OTBEYAIOTH TOJBKO
3a c. lata: cioja ormocmrea mnperapuers ' ® agrimensor, Bce
PaBHO, IOJAYYaeTs JH OHB BOSHArpaxkjemie sa cBoo pabory miu
Bhre .

2. Veeauvennan 0menmmemeennocmy, @ uMEHHO, OMEIMCMEEH~
nocme 3a c. levis umbers mbero:

a. Jaa rbxp June, KOTOpHSA SaHEMAOTCA UYKEMEH Abramu,
X0Td H He I0JydYad BOSHArpamkjenia m, cabrosareibHo, He OyLyun
3aMHETeDECOBAHHEINI; CIOZA OTHocaTed: a) mandatarius ', 3) nego-
tiorum gestor; orpbreTBeHHOCTH NOCHBARArO pacmpocTpaHseTcA
Jake HA casus, ecaid OHB Oepercd 3a HOBHA Jbia, KOTOPBIMU

4 1. 108. § 12. D. de leg. 1 (30); I. 5. §1. 1.18. pr. D. comm. 13, 6; 1. 31. i.
t. D. loe. 19, 2; Coll. 1. Mos. et Rom. X, 2. §§1—3. — * L. 5. § 2. i. £ D.
comm. 13, 6; L. 17. § 2. D. praescr. verb. 19, 5; 1. 91, pr. D. de verb. obl.
45, 1.—° 1. 5. § 2. D. comm. 13. 6; Coll. I. Mos. et Rom. X, 2. § 2.—7L 72
D. pro soc. 17, 2.—2 I. 25. § 16. D. fam. erc. 10, 2.—2 1. 17. pr. D. de iur.
dot. 23, 3: 1. 11. C. de pact. conv. 5, 14— 1. 8. §3. D. prec. 43,26.—'*]. 1.
pr. § 1. D. si mens. 11, 6.—4 1. 11, I, 13. I. 21. C. mand. 4, 35; MogecTnns
TBepAo npugepmusaixca aroro npasmaa: Coll. 1. Mos. et Rom, X, 2. § 3.




OTBBTCTB. AORHMKA 3A CUSTODIA (3A 4ymyio BEEY). § 237. 79

OOKHKHOBEHHO He BSaHHMAJCA XO08AUHB '’; ero OTBBTCTBERHOCTH
orpamuumsaercs culpa lata, ecam omb NpEAANE Ha ce0d Bejemie
15, 9T0GH TpenoTBpaTHTs Bhposrmm# Bpexs '*; 7) tutor '°, Ko-
TOpPOMY, BIPOUEMB, JOSBOJAETCA COCIATHCA HA OGCTOATEIBCTBO,
ykasamgoe sub. 1. a '°

b. Jaa ThXH, KOTOPHE CAMA HABASKBAKTCA HA KaKyw IGO0
cabagy '7.

He sanpematorca yroBoph, KOTODHIME NPOIAETCd HIH yCIOB-
auBaercd OTBBTCTBEHHOCTH 3a ¢. levis, XoTd O 10 3aKOHY OT-
sbrersennocrs onpexbaanacs mmave '°. Ilpasmna, kacaomigcs
c. levis, mambmaorca Takmke BeabicTBie NpHCOEIMHEeHIA MOTA Kpe-
gutopa manm poskmmka (§ 240 mp. 23—29. § 241 mp. 4. 5).

II. § 237. OTpbreTBeHHOCTS AONREREA 32 mperbaamm cobcTBeH-
HOHf BHHBI.
Burchardi, iiber die Verantwortlichkeit des Schuldners fiir seine Gehilfen.
1861.— Ezner, der Begriff der héheren Gewalt. 1883.— Wyss, Haftung fiir
fremde Culpa. 1867.— Engelmann, die custodiae praestatio. 1887.— Bruckner,
die Custodia. 1889, — Gerth, der Begriff der vis maior. 1890. — Vangerow,
§ 105.— Windscheid, § 264 xom.—Brinz, §§ 268—270.

OrsbrersenHocTs 2a Tpexbiamm CoOCTBeHHOH BHEB EMbers
prorra MBeTo MO OTHOMEHII Kb ABHAAMEIMD BemaMb, HHOTAA IO
OTHOMERI0 Kb USBBCTHRIMD ABATEABHOCTAMD.

L. Ilo omnowenito xs dsudcumvirms ecewams. Coorbrersenno
ABYMD BHIaMb Baagbapueckodi custodia: 00BeRTABHON M CYOBER-
tuBHOi (§ 116 mp. 8* 8°) m oGszammocts Kb custodia GEBAETD
1Boskaro poga. Kro orsbuaers sa oGmekrusHyio custodia, TOTH
oTBBUAeTE MOAVKO 3G COOCMGENHyw BEHY; HANDOTHBL. OTBbualo-
mift sa cyOsexTnpuyo custodia (mo Bmagmeirxy: TeXHIYeCKad
custodia) 00643aHb NOCTOAHHO JUYHO OXPAHATH Bemlp, # OTCIOAA
BRIBOJMTCS, U4TO OHB OTBBuaers 3a wyyeywo BAHY H 33 OOBIKHO-
BeHHHH cayyai (BB OTMHUie OTD vis major, BeNpeoioIHMOii
€nJn) !, BH YACTHOCTH, HAmp., 33 OOBIKHOBEHHYIO Kpaky H 3a
nOBpeskJIeHie Bemy ADYPEMH °, 33 BpeXh, HAHECEHHBIH MBUDAMH °:

1% 1. 11, D. neg. gest. 3, 5.—'" L 3. § 9. eod.—** Coll. 1. Mos. et Rom,
) 3.—% 1. 1. pr. D. de tut et rat. 27, 3.—" L. 1, § 35. D.dep.16,3; 1.
54 §3. D. de furt. 47,2.—#1.23. D.der.1,50, 17; 1. 1. §§ 6. 10, 35. D. dep. 16, 3.

11, 3. § 1. L. 5. D. nautae 4, 9.—* 1. 5. D, nautae %, 9 1,:6.:§13, 1. 12.
§ com. 13, 6; 1. 20. § 2. i. f. D, de praescr. verb. 19, 5.—* L 13. § 6.
D. loe. 19, 2; 1. 2. pr. D. si quadr. 9, 1.
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oub He orpbuaers ToabKO sa vis major, (§ 238), BB wacTHOCTH
82 HACHJAKCTBEHHOE HOXNIeHie !, n60 WPOTHBH TAKEXD sABJeHiil n
JUYHO® OXpamenie He momomkers: custodia adversus vim parum
proficit °. OcmoBanie Takofi OTBBTCTBEHHOCTH SaKIIOYAETCA Bb
TpeOBaHiAXE rpampanckaro oGopora; 9hmb passurbe 0Gopors,
ThMb phke NOKANED ABAAETCA MB0AMPOBAHHOW JIHYHOCTHIO; HA-
OpoTHBH, OOGKBIKHOBEHHO OHB HAXOJNTCA BH OCOOKXH OTHOMEHIAXD
Kb pasnmuunbiimums anmams (kema, xbru, JOMamEss upHCIyra,
mpodie CHyKamlie, Apy3bdA), KOTOPHA HeHsOBEHO OKA3HBALTH
BIiAHIe HA ero NOJOKeHie, KAKD MOMEHNEA, NPUHUMAA YuaACMie
Bb 1I0Jb30BAHIA TIpeAMeTOMB J0Ara, BH 0oG6paborkh, -oxpamenin;
uMeHHO Beabacrsie Takoft mepasybimmot cBAsH JOMKHNMEA H
TPeTHHXD JNID Nepsail A0JkeHD 0TBEYAaThL 3a BHHY HOCIKBARUXD.
Toyno rakxke rpampamckiii oGopors TpeGyers m orebrersennoctm
3a OOLIKHOBeHHHIH caydail, TAKS Kakh BOBMOKHO HPUHATH MBpH
A Opeiynpesjenia ero, m 3aGOTIAMBEIA JOKHEKES BB CHIYy OT-
BhTCTBEHHOCTH T108a00TATCA O UPHHATIE TAKUXD MEDH; HOATOMY
ary saloramsocTh HbKOTOpHE pmMCEie iopucrsl Hasspawrh dili-
gentia exactissima, exactior, exacta, diligentia diligentissimi pat-
ris familias °.

1. Toxpko sa cobcrBenHyio BHHY (3a 0o0BEeKTEBHYHO custodia)
oTBbuaeTh: a) KTO JNOJKEHD NPEIOCTABHTH coGCmSenHyo Bellb HA
ocuosamin negotium bonae fidei, manp., npoxasens ’, b) kro roa-
AKeHD NPeIOCTABHTL Yyacyw Belllb HA OCHOBaHiM CcXbiku, 3aKiI0-
YeHROA ne 6 ew uwmepecn °, mamp., depositarius °, mandata-
rius *°.

2. 3a uyKyl0 BHHY W OGHEHOBEHHEIH caydaii (3a CYOBEKTHBHYIO
custodia, sa TexnmYeckyio custodia, 10 vis major) orsbuaers TOTH,
KTO JOJIKEHD IPeLOCTABATE ¥yJcy10 Bellb Ha ocHoBaHim cibikm, 3a-
KII0YeHHOR UMD 63 ceoems unmepecn ''. Cioja oTHOCATCA: KOpabeab-

‘1 3. § 1. D. nautae 4, 9; 1. 2. § 1. D. de per. et com. 18, 6.—° 1. 31.
pr. D. de a, e. v. 19, 1.—% L. 18.pr. D. com. 13, 6; I. 1. § 4. D. de obl. et
act. 44, T; 1. 25. § 7. D. loc. 19, 2; 1. 3. D. de per. et com. 18, 6; Pauli
sent. rec. I, 4. § 1; §§ 2. 4. L. qu, m. re 3, 14; §1. L. de obl. qu. ex contr.
3,27; § 5. 1. de loc. 8, 24. — 7 1. 35, § 4. D, de contr. emt. 18, 1; § 3. D.
de emt. 3. 23. —° 1. 10. § 1. D. com. 13, 6,—° 1. 1. pr. § 12. D. dep. 16, 3;
Gai. 3, 207; § 17. 1. de obl. ex. del. 4, 1.—° L. 5. § 4. D. de praescr. v. 19,
5 of. L 14. § 9. D. furti 47, 2.— 1. 14, § 16. D, de furt. 47, 2; Gai. 3, 206;
1. 10. § 1. D. com. 13,6.
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UKD, XO3AHHD FOCTHHAIK HIH WOCTOANAr0 ABOPA TO OTHOIIE-
Hil0 K BENAMB MYyTENIeCTBEHANKOBS WA X034eBDH rpysa '*; b)
KT0 B3AXh Ha ceba custodia Bemm 8sa BosHarpamuesie '), Bp
YACTHOCTH XO3AUHD CKJIAJZAa OTHOCHTEJIBHO Bemeil, BSATHIXD Ha CO-
xpanenie sa miary '*; ¢) conductor, kaks BB cayuab cond. rei '®,
Tarkbh H BH caydab cond. operarum u operis OTHOCHTEIBHO Be-
med, KOTOPHA OHB JOXKeAD 06paborars, JOCTABETH BB Apyroe
wbero w 1. m. '% d) commodatarius '"; e) sakragonpunmmaTess .
Kb aramb cayuasws, coorsbrersyomumt o6meMy mpasmiay, Opu-
COSHHAIOTCA eme HBCKONbKO HCEMOYATENBHHXD Ccayuaes '*—*7

Paspuroe Bame nomarie orebrerBenmocTH 3a CYGBEKTHBHYIO
(Texmuueckyi0) custodia yCTAHOBJIEHO ABTOPOMD HACTOAINArO yuel-
maka (8b Archiv fir civilistische Praxis. T. 52, crp. 44—95. T.
78, crp. 203—310). Hpewcnemy oGwemy Mummito amo nowamie
ne wusewemno. I 0RO, MONOKUMB, YKA3HBAETH, YTO IO (PETOp-
cromy saukry de mnautis, cauponibus, stabulariis , xopadersmurm,
X034€Ba FOCTHHEIN H IOCTOAJAro ABopa 0Ge3ycaoBHO oTBbualOTDH
8a Bemu NYTeNeCTBeHHUKOBD W X0sAent rpysa, passh ecim arm
BEIH NPONAJH HIH IOBPEXKIEHH N0 BHHE CAMHXD NyTemecTBeHHU-
KOBb HJIN X034€BD Ipysa uid peabjpcrsie nenpeoxoauMoii cuanl (Buime
cayuait a). Ho omo cumraers 910 nomo:xemie mperoperaro HIMETA
9bMb T0 AHOMAJLHRIMB, YOYCKaA U2 BHIY MHOrO APYIHXD MPaBO-
oTHOmenil, Kb KoTopmMB mpumbngerca ta ke Hopma. Bn mpemk-
mie pbra STHXD NPABOOTHOmMEHIH He OCTABIANM Ge3db BHUMAHIA, W
uTo0B OTIMYHTH HXD OTH TEXb 0648aTeNbCTBL, BB KOTOPHXD

127,8.§ 1.1 4 pr. L 5. D. nautae 4, 9; 1, 14. § 17. D. de furt. 47, 2
13 1. 40. 1. 41. D. loc. 19, 2; aghes orepraerca cogepmaieecs v L 19, 120, D.
com. 13, 6 smbmie Twoxiana.—* 1. 556. pr. 1. 60. §§ 6.9.D. loc. 19,2;1, 1. 1. 4
C. loc. 4, 65; 1. 8. § 2. D. de off. pr. vig. 1, 15; coll. . Rom. X, 9.—* 1. 5.
§ 15. D. com. 13, 6; 1. 28. C. loc. 4, 65; § 5. I. cond. 3, 24; cf. 1. 14. § 16.
D. de furt. 47, 2; manpormss, 1. 11. pr. D. loc. 19, 2; 1. 27.§ 9. D, ad. 1. Aq.
9, 2 ormocarca kB HemsmmmMocTaMb. — * 1. 5. pr. D. nautae 4, 9; 1. 2. pr.
D. si quadr. 9, 1; L. 12. pr. L. 14. § 17. 1. 48, § 4. D. de furt, 47, 2; L 13,
§§ 6. 6. 1, 25. § 7. 1. 62. D. loc. 19, 2; Gai. 3, 206. ;207; § 16. 1. de obl. ex
del. 4, 1.—" 1. 5. §§ 15. 4. 9. 13, L. 18. pr. D. com. 13, 6; 1. 14. § 16, D. de
fart. 47, 2; §§ 15. 16. 1. de obl. ex del. 4,15 1. 1. § 4 D. de obl. et act. 44,
T; Gai. 3, 205. 206.—'* 1. 13, § 1. D. de pign. a. 18, 7; 1. 19, C. de pign. 8,
13;1.14.§ 16. D. de furt. 47, 2; § 4. L. qu. m. re 3, 14; manporuns, 1. 14. D.
de pign. a. 13, 7orrocurea, sbpoarno, ¥ uexsmummocrans.—2 1 1, § 35.
D. dep. 16, 3.—2 § 1. I. de obl. qu. ex contr. 3, 27; Puauli sent. rec. I, 4.
§1.—%1 1.§1. L2 §1. L 3. D. de per. et com. 1860f1]6§1
eod.—?* 1. 52. § 3. D. pro soe. 17, 2.

6
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pomEHAES oTBbuaers sa culpa levis, CTAHOBHIM TPETHIO CTEHEHD
BEEE: Tah Has. culpa levissima. Komeuno, 310 Opia  OmMUOKEA;
CymecTBYeTh TOXbKO ABH CTeNeHH BHEHH, a CYNIHOCTD orbrcTBen-
HOCTA 3a CYOBEKTHBHYIO (rexmmveckylo) custodia BH TOMB HMEHHO
W COCTOHTH, 4T0 JOMKHHKD OTBbUaeTh Jlaike TOria, KOrja OHD HE
ppEoBent. Ho sta omuOka Mewbe Bakna, ybyws ommOEa roCHoj-
crByomaro Mmbmia; mocabjuad, BUDOYEMD, NOBHAUMOMY HATH-
HaeTh CMBHATHCA NPABUIBHEIMD B3PAAJ0MB, BOO HBEOTOPEHIE ABTO-
purernEie povasucrsl (Bumpmefins, Bpusns) Bb IpRENEDE CO-
raacHEs ¢b BosspbnieMs aBTOpA.

I Ilo omuowenito %3 Omameavnocmams OTBBICTBEHHOCTH 33
uyKyl0 BHEYy HBETH Bb TOMB cayuab, ecom abio meTH 0 samb-
crurexb, cyoernryrh; ecam xKe xbro mpers o mnOMOMHEED HiIH
COyRAIeMT, TO TAKad OTBBICTBEHHOCTD uvwbers whero. Iloaromy
mandatarius mam tutor, KOTOpHil TOPYYHTb BepeHie XBIB samb-
crarenio, He orTphuaers sa BHHY HOCIBXHATO; HO, ROHEWHO, CIH
oms copepmuxs culpa in eligendo miu in inspiciendo, TO OHB
gpiagercs OTBBTCTBEHHBIMbD, TaKbh KaKD uvbercs Hajmno ero cob-
creennas BuHa. Haupotuss, otebuaers sa wymywo smHy: 1) con-
ductor operis (§ 297 mp. 13); oHD orshuaers 3a HeHaJIeKAIEe
genoiHenie nojpaia (sa IIOXy0 paGory CBOHXD CIYHKAIMEXD H
[OMOIIEHUKOBE; BIPOYEMB, 9TO CHOPHO); HO eCad MOAPALTHKD (mo
0COORNMB OCHOBAHIAME) Bupaph mepefars HCIIOJNHenie NOXpPAJA 3a-
whernremo, T0 0onG He OTBbuAeTs sa BHHY HOCIKBAHATO, & TONBRO
sa culpa in eligendo *°, m6o 510 ero COGCTBOHHAA BHHA; 2) KO-
paGeJbIuED, XO3AMHD NPEANpiATIA, JaBmifi mopyueHie, KOTOpHE
orrbuators no act. exercitoria, institoria mmm quasi institoria
(§ 221 mp. 11. 12. 15. 16. 43); omm oTBBYAKTH 33 HCHOXHE-
fie J0rOBOPOBH, SAKMOUCHHKXD KANHTAHOMD, HHCTHTOPOMD, Mail-
Xarapiens, crbroBaTelbHO W BH TOMB cayyab, ecam oTH JmIa He-
HaLTeRAIEMS 00pPas3oMb HCIOIHAITD AOrOBOPS.

HoBHe OueHb BAMKHEE CIyuaH OTBETCTBeHHOCTE CBEIE COO-
creennofi unn BBeafy Mmmepckiii 3akoHD 00D OTBBTCTBEHHOCTH
(Reichshaftpflichtgesetz) 7-ro iioma 1871 r., 10 KOTOPOMY kKe-
ab3a0IOpOKENIl npexupHEEMATeNs OTBEUAETH 33 CMEPTH M rhaec-
HEA TOBPEKJIEHIA Iojell, CIyYHBWiACA NpH SKCILTYATAIH, eCId
He JIOKAKeTH, UTO NPHUMHOK HECUACTHATO Caydad Onuia Hempe-

2}, 13. § 1. D. loc. 19, 2.




OTBBTCTBEHHOCTH JOMRHHEA BA Cavyail. § 238, 83

OloIEMad CHIa HIH coGcTBeHHAA BuHHA mnorepmbemaro; naxbe,
paajbiens pyrHEKOBB, Komeii, kamemomoMum niu dabpurn orsh-
YaeTh Bb TOMB CAyuab, eciau ero ynoimoMOYeHHBH HIH CJyRamlii
HeNCIPaBHEME (BEHOBHEIMSG) HCIOJHEHIeMb CBOHXD 00AsaHHOCTEH
OPUYEHETG CMePTh mau ThiecHoe mospesmjenie kakoMy JuGo de-
a0osbky (mogpoGmoct: cM. BB § 314 sub 4).

Il § 238. Orpbuaers am AOLREEED 3a cayuai?

Kpowt yrazamnmxs b § 237 kanrs cp. Fr. Mommsen, np xnnrb, yrasan-

moit »p § 208.—Tors me asrops, Krirterungen aus dem Obligationenrecht.

18569, — Hartmann, die Obligation. Crp. 166 ca. 1875, — Tors me aBrops,

juristischer Casus und seine Priistation. 1884.— Puntschart, die Fundamen-

talen Rechtsverhiltnisse des Rom. Privatrechts. 1685 (noxsn armws saria-

Biems crpusaerca macabaonamie o casus).— Vangerow, § 591.— Windscheid,
§ 327.—Brine, §§ 276—278.

L. Caynaiivenz epedoms (casus) naswaemea 6peds, npoucued-
Wih NOMUMO 60U OOXICHUKA UL MPEMBAL JUYE, CTALO OHTS,
CIOa OTHOCHTCS BpEXb, NPHYAHEHHHH a) OOHMKHOBEHHRIMH ABIE-
HiAME DPHPOAH, KaKb TO, HAND., KaP0I0, MOPOSOMb, BETPOMSD,
cubrows, IBLIBIO; b) KEBOTHEIMH, HAIp., MEIAMHA; ¢) HeBMbmA-
eMEME JIOABME. O0wgee Mumnie 0mMocums OWACINGIA MPEMbALO
AUUA MAKNCE K5 CAYUaAAMs, HO dT0 Henpamaso '* . Cayuai pac-
Nagaercd Ha JBa BEja: OORIKHOBeHHBIH cayyall M T. H. Hempeo-
JLOJHMYIO CHAY.

1. O6HEHOBEHHEIMD MHI HA3KIBAGMD NPeOJ0AUMbI (npeioTBpa-
TuMB) cayvyait '®; ciofa OTHOCATCA NpHBeJeHENE Bhue sub a.
npambpr; Bb npuybpaxs . ¢. Bce SaBHCHTH OTH 0GCTOATEIBCTBDL
xbia; Bpelrh, UPUYMHAEMEN MEIMAMU HJIH HanageHieMs craboyM-
Haro uenopbra, ecrb OGHEHOBEHHKN CJydail; BpeLh, NPHIHHEHHBII
HCHYraBmweioca JOMAjbl0) MM Hanajlediems ueiaosbra BL mpm-
naprb Oyfictsa, MomKeTs OHTH HENPEIOTBDATAMEIMD CIyYaeMb.

2. Henpeomoxumyio cuay (vis maior, Deod fia, casus maior,
casus fortuitus, damnum fatale) ncrounuku onpexbiaoTs, Kaks He-
npeoomumeifi cayuaii (casus quibus resisti non potest '°, B oa-
moms Mberh ckasamo: adversus quos caveri non potuit) '¢. Omu
OTHOCATH CIOJA: ’

1a Cp. nporass aroro 1. 2. § 9. i f. L 3. D. si quis caut. 2, 115 1. 22. pr.
1. 37. § 1. D. ad L Aq. 9, 2; 1 25. §2. D. loc, 19, 2.—1> L. 13, § 6. D. loc.
19, 2; cp. 1. 2. pr. D. si quadr. 9, 1.—1¢ L. 18. pr. D. com. 13, 6; L. 15. § 2.
D. loc. 19, 2; 1. 1. § 4. D. de obl. et act. 44, 7; L. 28.C. loc. 9, 65.—1d 1. 4.
€. de per. tut. 5, 38. ]
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84 OTBBTCTBEHHOCTh JNOMEHHEA 3A cavaail. § 238.

a. Henpeojoaumoe nposBrenie CTHXIfiHAXD CHID IPHPOAEL: MO~
®apb (Kpomb TOro cIyuas, ecam UDHUMHOI ero ABJAETCA 4bA
am60 Buma) '°, masojEenmie, Gypio, rpagoCurie, kopaGaexpymenie,
geMIeTpscenie, MOPOBYIO A3BY H T. I. %

b. Tabamocts M CMEPTHOCTh BCEr0 MaTepialbHaro, B UacT-
HOCTH cMepTh u Goabsmb paGoBbh H JKUBOTHHIXD '®; MGO U 9TO He-
NpeXOTBPATHMEIA ABJeHiA TPUPOLL; COBEPUICHHO NPABHIBHO Top-
ropoe yioesie cr. 395. 607 mpuuHCIAETH CIOAA YTEURY, yCYHIKY,
Boo0me BHYTPEHHIO [OPYY TOBAPA;

¢. Ho mamxke m uexopbueckia mHacmiscrBeHHHA XbiicTsia, ecan
OHH HEmpeoAOIuMH, HAUp., Hamajedie pas0OHHUKOBD, NHPATOBD,
HamecTsie Bparoeb '

3a cayuail 10MKEEED 0TBEYaCTH, KOHETHO, TOIA, KOIAQ Casus
nacrynurs serbicrsie ero culpa mam mora ! (rakp Has. casus
mixtus); aT0 cOGCTBEHHO orpbreTBeHHOCT, HE 8a cayvuaii, a sa
npefmecTsyiomyo culpa HIm mora. 3a 6cakiv caydall JONKHUKD
orsbuaers npH HAIMYHOCTE 0C00aro Ha TO Yyropopa (Hamp., Bb
cayua’h ZoroBopa CTpaxoBamid oTh OTH, rpafo0urig, majgexa CKOTa
W T. IL), 82 OOBIKHOBEHHNA casus—Bb caysah cyoreRTuBHO (Tex-
nmueckoil) custodia (§ 237); BB mpouuxs 00IACTAXT HPUMbHAETC
pagago: casus a nullo praestantur *; sabes Beabpcreie cayvas
0643aHHOCTH JNONKHHEA YMEHBIIAETCA HIM JaXe NpeKpamaercs,
ecam mornGs Bech npemers goara °. Cabayers, Bmpouems, sawb-
THTH, 9TO CAyuafi uMbers sHAUCHie JMMb B 00JACTH 00A3aTEALCTED,
HANPABJICHHNXD HA BHIHBHLYAIbHO-oNpeibIennyio Bempb (species);
HAIPOTHBD, €CJH TPeIMeTOMb 0043aTeNbCTBD CIYKATH JUIL POLO-
BEMDH 00pasoMbh onpepbiemmbia memw, TO cayual spbch HeME-
caEyb * (OTEyZa NPABIIO IJ0CCATOPOBE: ENus perire non cen-

te 1. 30. § 4. D. loc. 19, 2.—1f1 8. § 1. D. nautae 4, 9;L.5.§ 4. D. comm,
13, 6; 1. 52. § 8. D, pro soc. 17, 2; 1. 11. D. de per. 18, 6; §2. L. gn. m.re 3,
14; 1. 16, § 2. 1. 25, § 6. L. 83. i. 1. L. 86. D.loc. 19, 2; 1. 1. §4. D. de obl. 44,
7 1. 24, §§ 8. 4. D. de damno inf. 39, 2.—1& L. 5. § 4. L 18. pr. D. com.
13, 6; 1. 23. i. f. D. de reg. iur. 50, 17; 1. 10. § 1. i {. D. de 1. Rho d. 14,2,
|, 3. § 1. D. nautae 4, % L 5. § 4. 1. 18. pr. D. com. 13, 6 108
D. de obl. et act. 44, 7; § 2. L. qu. m. re 3,14—"' L 22. D. de neg. g. 8,70,
1. 5. § 4. L. 18. D. comm. 13, 6; L. 10. § 1. D. de 1. Rhod. 14, 2; 1. 1. §4. i.
f. D. de obl. 44, 7.—2 1. 23. D. i. £. de r. i. 50, 17.—* 1. 5. § 4. D. comm,
13, 6; 1. 8. D. de per. 18, 6; 1. 1. § 4. D. de o. et a. 44, 7; 1. 87.1.51. D. de
v. 0. 45, 1; 1. 107. D. de sol. 46, 8; §§ 2. 4. I. quibus mod. re obl. contr.
8, 14; § 5. L de loc. 3, 24.—* L 4. D. de iur. dot. 23, 3; 1. 80. § 5. D. ad
1. Fale. 35, 2 L. 1. §§ 2. 4. D. de 0. et a. 44, 7; § 2. L. qu. mod. re contr.
obl. 3, 14




OTBBTCTBEHHOCTL JOLKAMKA 3A cavuail. § 238. 85

setur); mOSTOMY AOJUKHURD JEREKHOM CYMMBl HE 0CBOOOXRIAETCA
ThMb, 9TC NpPEIHASHAYCHHBIA HMD HA YAOBIETBODEHIE 10Jra JeHbIH
cropbam Bo Bpema noxapa °. Jaabe, cabryers sambruts, uro cay-
9afiHas HeBOSMOKHOCTb HCIOJNHeHiA Bb ANBTEPHATHBHBIXD 00:43a-
TEJBCTBAXb HACTYIIAETH JHMB TOrAa, KOrja yie He CYIECTBYIOTH
écn, anpTepHATHBEEE mpepvMerst xoara ° (§ 208 mp. 25. 26). Oco-
Opia mpasuia npumbpgioTes Kb ToBapamectsy. Ecam cayuai mpo-
usomeNs Upu BefeHim ABaL TOBADHINECTBA OANMMTL H8% SO0Cil, TO
yuepds majaers Ha BChXb TOBapumiel, Bce PaBHO, IOBPEKICHH
a4 (wam mormGam) BeIW TOBADHINECTBA WIM Beiymaro abra To-
sapuma ’. Ecad cayuail Ipousoment HesaBUCHMO OTh Bejenia xbamn,
TO €ro BpeIHHL MOCKBICTBIA NMAJATh HA TOBApHIEH JWML TOrAA,
KOIJIa NOBPEKICHH (HAE TOrndJn) BemM TOBAPHMIECTBA; BpPeLb
najaers Ha OTABIBHArO TOBApWINA, KOTAA CAYYAM MOBDEANID BEmH,
EOTOPHIA OHB 00BmATs AOCTABUTH, HO eme He OCTABHID °, MM
KOTODEA OHEH YiKe Jalb TOBADPHIIECTBY, HO He BH COOCTBEHHOCTD,
a JMmb Bb Noab3oBanie °.

Cayuaif, 0 KOTOPOND MBI BHIIE rOBOPHIH, CABAyeTs pascMarpu-
BaTh, Kakh OOBEKTHBHHI, Nopaskaloniiil Bempb ciayuad; Hbroropnie
HOBHE NECATENN OTHOCATDH Kb CAsus TaKkKe TAKD HMH HA3BaHHYIO
«CYOBEKTABHYI0 HeBOSMOKHOCTE»; MOLH HTHMb BEPAKEHIEMD OHH pa-
aymbiors Th caydam, Bb KOTOPHXD AOMKHEED Beabicrsie mapber-
HHXD 0PEARYECKEXD COONTIN (Haup., akemponpiamix, cyae6raro
pbmenis, sampeimienis BEB03a) He MOKeTh HCHOJHHTH 00hman-
uaro xb#icreia; wo spber nbry mamumo casus w guia npavbrenia
upaBuas 0 caygab wbrs ocHoamia **; TouHO Takke HEyx006HO ro-
BOpETH 3xkCh, KAKD 9TO0 HEAaBHO OBIO TNPELIOKEHO, O <HOPHIHE-
YeCKOMD caydab»; MOEKHO TOIBKO yTBEpHKAATh, uT0 31Bch WhTH
BUEK HA CTOpOoH’ JONKHHEA, Takp 4T0 OHD He orehuaers sa
YOBITEH.

II. Ecau oomo u mo oce cayuainoe 06CMOAMEALCNGO WMIH
xbiicrsie Tpersaro auma ByMberd b BperoMs NIPHHOCHTH M Rakid
6o BHIOJH, TO HOCHBIHIA ZOCTAIOTCA KPEJAHTOPY BIH XOJKHHKY,
CMOTPA 1O TOMY, HA KOr0 HajaerTh Bpexbh: commodum eius esse

51,11, C. si cert. pet. 4, 2.—% 1. 2. § 3. D. de eo quod certo loco 13,
4;1.10.i. £ 1. 11, D, de i. d. 23,3.—"1.52. § 4. 1. 8. § 1. 1. 60. § 1.1. 61.
D. pro soc. 17, 2.—¢ 1.58. § 1. i. f. D. pro soc. 17, 2.—* 1. 58. pr. D. pro
soc. 17, 2.—%s 1. 33. D. loc. 19, 2; 1. 13. § 17. D. de a. e. v. 19, 1; L 21,
®5b wounb (quid, si rem—praestare debeo) D. de her. vend. 18, 4.
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debet, cuius est periculum '°. Tloaromy, Hamp., HCKH O Kpaxb mim
NOBpERACHIN BeIld NPUHALIEKAT: AONEHUKY, €CIN OHD HECceTd
BpeEmA mocxbicTsia aTEXH (PakToBh '’; B NDPOTHBHOMD cayuab
OHH NPHHAJIERATH Kperutopy '®. )

III. Tipasuxo: commodum eius esse debet, cuius est periculum
BHPAKEHO Bb HECKOIBKEXDH MBCTaxh HCTOUHMEOBS '* BB TAKOMB
o6mems BEIB, UTO U3%H HEro X0 MOCABIHEATO BPeMEHH BHBOXHIHE 110~
noxenie, 6yxro Beagiii kpepuroph mMEeTh NPABO HA ILIOJB! M IPH-
DATIEHis, KOTOPHE BOSHEEAIOTH MeXKILY YCTAHOBICHIOMD H HCHONHE-
miems oGgsaterscrsa. Ho BB mocabpHee BpeMa AOKA3aHO, YTO TO
NOJ0KeHie OTHOCHTCA TONBKO KB onerosae obligationes '°; kb
Apyrumb 00sgsarexscTBaMb OHO mpumbnserca Inmb BB toit MBpH,
MOCKOJIBRY O03HAYEHAHA NPHPANIeHiA ABJIATCA YACTAME B,
Hanp., sucamie miogw, alluvio '°. Ho m BB oGaacru obligationes
Onerosae KpefuTopy UPHHAJIEKHTH NPABO JAMb HA Ty HPHOKIb,
KOTOPYIO Bellb MPHHECA HEROCPEICmeenno (commodum ex re), Ho
He Ha Ty NPHORIB, KOTOPYIO JOJKHHKD HOJYTHIH XOTA H HOCDEL-
CTBOMD JAHHON BeIl#, HO CBOEK AbATENbHOCTHIO, HANp., Ha COM-
modum ex negotiatione.

IV. § 239. OrshTeTBeRHOCTh JOMEHHEA 32 OBEKIiN, HOIOCTATRE
H TOPOKH.

Brinz, § 230.

Ilbamit paxs 06asaTexscTh nMbers mbapio 10CTABHTH KpexH-
TOpy Ha BCErJd WaM Ha Bpems oiajzamie ThIecHBIME HIH Gearb-
AeCHEME BemaMim; Bh cayuab rhiecmsixs Bemelt—uig npaso col-
cTBemHOCTH, WiE Baaxbmie, mam detentio (bma, kymad, Haems Th-
JecHHXD Bemel); Bb caydab GesrhiecHHIXs—00aajanie BenHbM b
W 0048aTeIbCTBEHENING TPaBOMB (HAND., NPOAAXKA CEPBHTYTA,

11, 10. D. de r. i. 50, 17; § 8. L. de emt. 3, 23; L. 22. § 8. O. de furt.
6,2 113 § 1. D. comm. 13, 6—1 1 7. §13. D. comm. div. 10, 3; 1. 13.
§17. D. de a. e. v. 19, 1.—"1, 14, pr. §§ 6. 10. 15. 16. 17. D. de furt. 47, 2; 1. 25.
§8.1 60. §2 D.loc. 19, 2 1. 12. D, re iud. 42, 1; §§ 15—17. I. de obl.
quae ex del. 4,1.—1 1. 35. § 4. D.de contr. emt. 18, 1. 1. 13. § 12. D. de a.
e. v.19,1; L. 11.§§ 8—10. D. quod vi43, 24: 1. 14. pr. D. de furt, 47, 2.—14 Cu.
smbera np, 10— 1 3. § 1. L. 13, §§ 18, 18. D. de a. e. v. 19, 1; 1. 13. L 16.
C. eod. 4, 49; 1. 7. pr. D. de per.18, 6;L 7. §12. D, sol. matr. 24, 3.—161, 23,
D.de leg.1 (30); L. 16. L. 26.D. deleg. 3(82);1. 8. D. de usur. 22, 1= L.21.
D. de her. vend. 18, 3.—% Memxy 1. 13. § 11 u § 13. D. de a. e. v.19, 1.
—1 ], 18, § 11. cit.; cp. maxme L 13. § 18. D. i. f eod.—* I 13. § 13. cit.
cp. L. 50. D. de iure fisci 49, 14; 1. 49, § 1. D. de usufr. 7, 1.
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tpedosamis). Bo BehXb OTHXB CIyYadXb, €Caw 006A3aMEALCMBO HE
eemy negotium lucrativum * (§ 70 sub III), gommnuks orBbIaeTs
0OKKHOBEHHO 33 TO,

a. YTO JOCTABICHHHI MPEIMETH 0JTa 0CTAHeTCA 34 KPEIUTOPOMD
BCerjga Wiam BbH Tedemie ompexrbienmaro BpemeHd; BB NPOTHBHOMb
cayuah gomKHAKD 0643aHD 00 0GIIEMY TPABITY IUIATATH HHTEPECH;

b. 4TO0 TpejAMers AOIra He CTPAjaeTh HeJOCTATEAMH HIH HOPO-
KAMI, KOTODHE BPeiATH OONAJAHI0 WIH NONb30BAHII0 BEMIBIO, HilM
BO BCAROMD Cayuab SBIAIOTCA UPOTHBHBIME YrOBOPY; BB IPOTHB-
HOMD CIyuah Ha JONKHHKA TNajaerh OTBBICTBEHHOCTH, BHIPAKa-
Omagca WaM BH UpeKpamenin Jorosopa, uIH Bb BO3BpANIEHIH
CYMMBI, HA KOTODYI0 YMEHBIIIACh IBHHOCTH mpemMera searbpersie
HEI0CTATROB HIM IOPOKOBB, HIH BH ymiarh mmrepeca.

Croxa orHOCsTCA cxbryiomie norosops:: 1) Kymus *; 2) yera-
nosxenie dos venditionis causa aestimata (§ 332)% 3) wbua *; 4)
pasibas .®; 5) MEpoBas c1baka OTHOCHTEJGHO BeIW, ROTOPad IAHA
b Buxh orerynmoro % 6) oraua semya BybcTo miaresma . 7) yera-
nopienie pignus % 8) oriaua semefi BHAfMB®. PmMekie 10pHCTH
PASBHIN O3HAUEHHEe JBA BHIA OTBBTCTBEHHOCTH IOMKHHEA IPEH-
MymECTBEHHO BB mpuMbHEHiH Kb kymrb '® m sarbwp nepemecin
noutd Beh yeramoBIEHHBIE OTHOCHTENBHO KYILIN IPHAIHIE HA HPO-
yis 06A3areNsCTBa, BHME nepeurcienHbid. 1[02T0My MEL H3TOKHMD
OTHOCAIIACA CIOXA HOPMH DHMCKAro UpaBa JHMb BH YYeHIH O
kynrb (§§ 288. 289).

V. § 240. OrpbrerRemEoCTh JOARHEEA 32 MOra (32 MPOCPOUKY).

t. D. XXII, 1: de usuris et fructibus et causis et omnibus accessionibus

et mora. — v. Madai, die Lehre von der Mora. 1837. — Fr. Mommsen, 5%

gunrb, yrasauuoit kb § 236, — Kniep, die Mora des Schuldners. 2 Toma.

1871, 1872.—v. Waldberg, die Mora debitoris in ihrer Beziehung zur Culpa.

1878. — Ryck, L. v. d. Schuldverhiiltnissen. §§ 83—88. 1880. — Vangerow,
§ BBS.— Windscheid, §§ 276—281.—Brins, §§ 271—274.

To 06CT0ATENHCTBO, UTO AOJUKHAKD He HCIOJHUAT BB CPOKD
0053aTeTHCTBA, HE OKAshIBaeTh caMo 1o celb HEEAKOro BIiSHIA

! O mogparmsEoMs cM. BHme § 70 rexersn Kb mp. 14—16a. —7L 1L
§2. D.dea e v.19, 1;1. 60. D. de ev. 21, 2. —* L 1 C. de iur. dot. 5,
12; 1. 16. D. de iur. dot. 23, 3.—* 1. 1. § 1. D. de rer. perm. 19, 4; i i B
eod. 4, 64; 1. 29, C. de ev. 8, 44; 1. 19. § 5. D. de aed. ed. 21,1; 1. 2. D.de
perm, 19, 4. —*1.66. § 3. D. de ev. 21, 2;1 10. § 2. D, e¢. d. 10, 3. —° L
33. C. de transact. 2, 4—7 1. 4. . de ev. 8, 44; L. 24. pr. D.de pign. act.
13, 7.—° 1 9, pr. 1. 32. 1. 86. § 1. D. de pign. act, 13, TS0 Lk
8.1 83.D. loc. 19, 2; 1. 19. § 1. 1. 15. § 1. D. eody; 1. 13.§ 6. D. damn. inf.
39, 2,—1° t. D. de aed. ed. 21, 1; t. D. de evict. 21,2.
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HA ero 0043aHHOCTh, pasBh ecam ch HEHCHOJHEHIeMD CBASAHH H3-
pherania nocabacreia ocolsiyu  onpexbaeniamm Bb AoroBopd, sa-
pbmanin wim mo 8akoHY (y HOBHXD OPHCTOBH — mora obiectiva,
mora Bh 06mupHOMS CMEICHD); 63 dorosopn wan 3aenuyaiin: BaIp.,
MOIKHERD 0043205 YIIATHTH HEYCTOHKY ', KpPEAUTOPD MOKETH
OTCTYHUTBCA OTH JA0roBopa (§ 286 up. 48); no sarony BH HbRO-
TOPHIXB CAYUAAXD HA AOJUKHHKA BO3jJaraercsd 00ASaHHOCTH IIATHTH
upouentn (§ 42).—Ho Bammsia mocabicTBis HACTYHAIOTH Bh TOMS
caysah, ecan I0JKHEKS HAXOXUTCH in mora (Tacro BMbero mora—
stat per debitorem quominus.., Y HOBHXSH IPHCTOBD: mMOIA
subiectiva, mora B TheEOMB eMuicaB, mora solvendi, Hemcnmpas-
HOCTB, NPOBOJIOYLA, TPOCPOULA).

1. Yeaosia mpocpowru (mora). Jonmauxs eme He HAXOZHTCA
BH NPOCPouRh, 1) xowa macmyniuio epema ucroameria no 00a3a-
MEALEMBY, 4 048 MO0 e HEODTOOUMO, 2) WmOObL  GOIHCHUKS
ROIYUUAS HAROMUNAMie, w 3) UMOGLL NCUCROINCHIE NPOUIOULLO
nO €20 GUHN.

1. Ilpasmia o Bpememm HCHONHEHiA MO 00A3ATENBCTBY CM. B
§§ 227. 228.

2. Ilpexne wbws npucTynnTh Kb HCKY, KPeIHTOPS AOILKEHD
NONNTATECH BHECYIeOHBIMD NMyTeMb CKIOHATH JOJUKHEEAR Kb 106pO-
BOJBHOMY HCIIOJHEHIl0; OHD JOJUKEHD HOTpe6oBAThH OTH Hero NJja-
Teka, HanomuuTh (interpellare) *. Ho komy npumauiesmiurs JdmeH-
HOE HCKa TpeGoBaHie, TOTH HE I0JIb3YeTCA NPABONMD HAMOMUHAHIA °,
€Tan0 OHTH, HUKOIZA HE MOXEeTH MOCTABHTH JNOJKHHEA BB NPO-
cpoury.—Hanouunanie pommo G6HTH cibramo camoMy IONKHEKY
HIN ero mnpexcrapurenio ', BL Hajuexamee Bpema (T. e. He Bb
HeyMBCTHOE BpeMd, Hamp., Bb YACH, HENOCBAINEHHHEE 3aHATIO 1b-
JaMH, M He NpeRIeBPEeMEeHHO, T. . 10 NACTYIUICHIA BpeMenHd HCIo-
HemiA) °, Bb Haguemamens wherh 7; BEpoueMb AIA HANOMUHAHIA
He Tpedyercd cobmojenid kKakuxb audo dopys.—Bn Buph mekio-
yeHia me Tpebyercs mamommmamia (lex interpellat pro homine,
mora fit ex re): a. ecam HamoMmHAHIe HEBOSMOKHO 8a OTCYT-
creieMb A0LEEHEA °: b. ecam KTo saBIagbih BEmIBIO OCDPEACTBOMD

'L 12, C, de contr. stip. 8; 87; L. 23. D. de obl. et. act. 44, 7.—2 1.
32 pr. D, h. t. 22, 1; 1. 86. § 3. D. de leg. 1 (30); 1. 24&. D. quundo dies
36, 2; 1. 23. D. de verb. obl. 45, 1. —3 1. 127. D. de verb. obl, 45, 1; 1. 88.
D. der i 50,17. —* 1. 24 D. de v. 0. 45, 1.—5 L 32, § 1. D, h. t. 22,
1.—% 1. 49. § 8. D. de v, o. 45, 1.—7 1. 82. pr. D. h. t. 22, 1.—® 1 23, § 1.
D. h. ¢, 22, 1; 1. 2. D. de naut. foen. 22, 2.
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perukTa (TafiHaro MM HACHABHATO NPHCBOEHIA): Semper moram
fur facere videtur ° c. ecam TpeGoBamie NPHHANICEKNTH MH-
HOpY '°.—Ouens cnopHNIMG Teneps cabraica Boupocs, TpedGyerca Jan
HATNOMHHAHIE Bb TOMb cAyyab, ecim npn BOSHEHKHOBERIH 06A3aTelb-
CTBA YCTAHOBIEHD OnpexbiIeHnsii CPOKH IIaTeska uid (Karb 06REK-
HOBEHHO BBIDAKAIOTCA), Npasia au, 1ro dies interpellat pro homine.
Hcrounnku '' me jpaors ompexbaemzaro orshra. ITo npasmusmomy
mabuio, 1Ba0 saBucuTs 0Th HAMBpeHiA CTOPOWE: MOcHAbIHEe MOKETH
OHTH HAUPABIEHO MIH HA TO, YTOOH 10 YCIOBIGRHALO XHA Kpe-
auToph He mMBIB mpasa TpeGosarh, mam BMberh cp Thup m Ha
10, Yr0OH Bb YCIOBIEHHEH JeHb JIOJKHHKD MCHONHENDL 0043a-
TeABCTBO JOGPOBOJBHO. BB COMENTeIRHEIXE €Ayuasxs cabryers npexiuo-
JaraTh BTopoe Hawbpemie, ®oTopomy coorTrBTeTBYerh modomemie «dies inter-
pellat pro homine», morowy 9to sTo moJoenie 10 Hamero croxbria OwI0
coofmiaeMo KpHCTAMH BB KayecTsh HOPMBL mpasa, uTd He ocTadoch 0esn
Baignig ma napoxs (§ 7 Tewern moeak mp. 5).

3. JoIKHNKD HEeBHHOBEHh Bb HEHMCIIOJHEHid, €CIH OHD M0
U3BHHATEJNBHOMY sabiyElenHiio '* He sHaeTh caMaro 0013aTelIbcTsa,
ero pasMbpa miIm BpeMenm mcnoisenia '®, mamp., macabauurs eme
HejxocTaTouno ocebroMmica o cocroamim macabacTBa, IOPYYHTEMdH
JKeJaeTh MNpeskie YsHATH OTH IJAaBHArO JOJKHNEA, OpaBia JH,
YTO OHB HEe HCHOKHMIB o6asare’bcTsa ‘'.—3aTbyub NONKHNED
HeBHHOBEHD Bb TOMB cayyab, ecuu mcnoamenio nonbmanm sabm-
Hig obGcroareasersa '®, mamp., OHD HAXOAUTCA BB OTCYTCTBIM 10O
rbaamb rocyx. cayxOsl, Bb mwrbny y mempiareneft '°, nan kpexu-
TOpb orcyrcrByerh '’. CoraacHo Cb ATHMB OJHO MBCTO HCTOYHH-
KOBB '° mpaMo mpusHaers culpa ycaoBieMh NPOCPOYRH, TONBKO
onus probandi (orcyTcrBis BHHE) JX€KHTH Ha JOMKANKE. OTHME

° 1.8 §1 1 20 D. de cond. furt. 13,1; 1. 7. C, de cond. ob t. ¢. 4 T}
1. 1. § 85. 1. 19.D. de vi 43, 16.—° Cp., ¢» onaoii croponw, 1. 3. § 2. D, de
leg, ad. 34, 4; 1. 26. § 1. D. de fld.1lib. 40, 5; 1. 3. C. in qu. e. int. 2, 40; ¢35
apyroit croponst, 1. 87. § 1. D. de leg. 2 (81); 1. 5. C. de a, e. v. 4, 49—
Bs monsay aroro yrasmsaors ma 1. 83.1. 114, 1. 135, § 2. D. de v. 0. 45, 1;
1. 8. D, si quis caut. 2, 11; L. 40. D. de r. cr. 12,1; L 10. C. de a. e. v. 4,
49; L. 12. C. de contr. stip. 8, 37; 1. 2. C. de iur. emph. 4, 66; c. 4. X. de
loc. et cond. 3, 18; npornwb aroro: L. 26. § 1. l. 08 pr. D. de fid. lib. 40, 5;
117§4Dht., 49, § 3. D.de v. 0. 45, 1; L 8. C.in qu. ¢. in int. 2, 40;
l5Cdeaev449L5Cdop1e .'-l211.f122Dht
1; L 82.:§ 1. D. de v, 0. 48, 1.—** 1L & Ddercr12,1163199
der15017l’4prD11t2” 1.—%1, 42, D. de r. i. 50, 17.—%
5. D e r.cr, 12, 1.—% 1, 23. pr. D.h, t. 22, L—" L 17. § 8, D.h. t. 22,
T

22,
D.
1

L 9. § 1. D. de usur. 22, 1;¢f. 1. 91, § 3. D. de v. o, 45, 1.
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MOJ0XKEeHIAME HCTOYHHEOBS OnpoBepraerci Mmbmie MHOMHXB H0pH-
CTOBB, 10 KOTOPOMY MOTra HacTymaers Gess culpa AONKAHKA; BB
03HAYGHHHXH phmeHIAXS HMCTOUHHEOBD OHH YCMATPHBAIOTH JHINL
crnpaBeBRA HeRaovenia ush (rbiicreylomaro GyaTo) mpoTHBO-
NOJNOKHATO NPHHNUNA, MeXLy ThMB Raks Bb HEXD, HaNpPOTHBD,
sakmoMAoTcA cayuam npnawbnemia npasmisHaro mpmemmna. Ha-
NpOTHEBS, ¢ Teopieft, MO KOTOPOH jJaxke HECOCTOATENBHOCTH AOI-
JRHHKA, HACTYUHBIIAA Gesh ero BHHE, yCTPaHAeTb NPOCPOUKY,
Hemb3A COTJACHThCA, MO0 mpaBa BbpuTeid HE 3aBHCATH OTDH IJa-
TeXHOM CIOCOOHOCTH AOMEKHHEA '°.

II. Iocandemsia npocpowru. JONKHAKL in mMOTa I0JKEHD:
1. Boswhermts kpegmropy mmTepecs *° (§ 243), KyAa Bb YACTHO-
CTH OTHOCATCA Tpoments ' @ maogst *%. 2. Ons orsbuaers (rawe
Bb THXH cayvasxs, rab mpemie owh orsbuaih amms sa culpa
lata) supexs 3a culpa levis *°, a Takme m sa cayuaii, Bce PaBHO,
porm6HeTh AW OTH Hero Bemb ' (OTCIOJA NPABHIO: mMOTa perpe-
tuam facit obligationem) **, wim yxyammres *°, man (Beabxcreie
roxeGamia whbms) ymagzers sb mbek *". Cnopmo, orsbuaers am
JOJGKHAKS 84 CAasus, KOTOPHIA OBl NOBDeJHID HIH YHHITORHID
Bemb W BE cayuak es maxosmpemia y kpexuropa Beabicreie cBoe-
ppemennaro umenoxmemis. ITo osromy sompocy (Kak® @ OTHOCH-
TexpHo caytas mocab litiscontestatio, § 95 mp. 21—23) cyme-
CTBOBANH CHOPD 2° Mesk1y camumu puyckmMuE fopmerayu. CymHo-
cru phra coorsbreryers orpumareabEmii oTBBTB: KpeiuToph He
MO:KeTh TpefoBaTh OTH AOJKHHEA 70 nogody mora Bozwbmenia
Toil TOTepH, KOTOPYW OHH O mOHech u Oess mora. 3. Bw 06-
JACTH 06YCMOPONHUZs JOTOBOPOBB, KPEIHTOPH MOKETH OTCTY-
IHTBCA OTh AOTOBOPA, €CIH NPHHATIC TPOCPOUEHHArO HCHOJHEHid

191,137, § 4. D. de v.0.45,1.— 1L 114. D. de v. 0. 45, 1;1. 36. §2. D.de
usufr. 3, 1; 1. 21. § 8. D. de a.e. v. 19, 1; 1. 24 § 4. D. loc. 19, 2; L 8. 1.
14, pr. 1. 88. D. h. . 22, 1.—21 ], 82. § 2. 1. 84. 1. 37. D. h. ¢. 22, ;L. 2. C.
dep. 4,384; 1.78. §2. L 87. § 1. D. de leg. 2 (31); R. D. A. ors 1600 r.
§139. — 2 1. 8. 1. 38. § 15. 1. 89. D. h. t. 22, 1; 1. 26. D. de leg. 8 (32); L
18. pr. D. ad sct. Treb. 36, 1.—* 1. 25. § 2. D. sol. matr. 24, 3.—* L 5. D.
de reb. cr. 12, 1; 1. 25. § 2. D. sol. matr. 24, 3; 1. 89.§ 1. 1. 108. § 11. D.
de leg. 1 (30); 1. 24. 1. 82. § 1. D. de v. o. 45, 1; 1. 81. pr. D. de nov. 46,
2 1.8 C.deus. 6 47.—2 1. 24, § 2. D. h. t. 22, 1; 1. 91. § 3. D. de v,
0. 45, 1; 1. 58, § 1. D, de fid, 46, 1. — * Cum. wbera 5 1p. 24.— 718
§ 1. D. de cond. furt. 13, 1; 1. 3. D. de cond. trit. 13, 3; 1. 3. § 3. 1, 21,
§3.D.de a, e. v. 19, 1; L. 37. D. mand, 17, . —* L 14. § 1. D. dep.
16, 3; 1. 47. § 6. D. de leg. 1 (30); ef. 1. 14, § 11. D. qu. m. 4, 2 L, 12,
§ 4. D. de exh. 10, 4.

£ -
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IPOTHBHO ero HWHTepecaMsb, Hanp., apeHjiaTopb pMEHIA—BD TOMB
cayuah, ecam nocrbraee me mepefano emy Bb HAICRAIEE BPEM,
TAKB UTO OHD B3ANH yAKe BH apeHgy Apyroe mwbmie ** mpum or-
CyTCTBim ATOr0 YCAOBiA OTCTYIJEHIe OTH JOrOBOPA JOUYCRAeTcA
ToaBEO BB cayuak ocoGaro yrosopa (r. m. clausula cassatoria).

III. Ilpexpawenie npocpouxw. Ilpocpoura NONKHHER NpeKpa-
maerca (mora purgatur): 1. ecim mpeEpamieno 064saTeabCTBO NIa~
TeREMD HIM HHEIME MyTeMb 0. 2, ecau KpepuToOps AAAH OTCPOURY,
npamo *' mam MOJYAIEBO (Hamp., YCAOBHOR HoBamieil, jaike ecim
condicio deficit) ** 3. ecam JONKHHED HALIEKAMEMD OGPAsOMB
npefIaraeTs KpeAuTopy HCHONHeHie,—id Yero Tpedyercd, UTOGH
OHTL TpeNNoEKEND B Boswbmenie Bpeja, KOTOPHH HPOHSOMENDH
0T MPOCPOUKRH **; eCIH KPEAETOPD He NPHAMMAETH WPeAT0KeHL,
TO OH'B €AMb NONAJAETH BB NPOCPOYRY: OJHOBPEMEHHAA MOTa Kpe-
JETOPA W JIOKHHRA HEMBICIHMA.

TIpuiloKeHie.

§ 241. Mora xpexuTopa.

Cuy. amreparypy 5 § 240, xpowb Toro v. Schey, Begriff und Wesen der
mora creditoris. 1884; Hirsch, Revision d. L. vom Gliubigerverzuge. 1895.—
Windscheid, §§ 845—347.—Brinz, § 275.

IIpocpouka MeCIEMA ¥ HA CTOPOHB KpexuTopa—-BD cayuab
HONPUHATIA TPEATOKEHHAr0 MCHONHEHid (Bh MCTOYHHEAXD: mMOTra,
yacro: stat per creditorem quominus..., Y HOBHXH IOPHCTOBE:
mora accipiendi).

1. Yeaosia. Epedumops enadaems 65 mpocpouxy 63 moms
CAYNAT, ECAU OB HE MPUNUMALING UCHOAMENIA, NPEOAONCEHHA0
nadaexcawums oopasons * (§§ 225. 229). Taks Kakb 10 Npasu-
aams o mberh menoxmenia (§ 229) mEOrza mpeaMerh A0Jra A0-
KeHb GHTh JOCTABIEHD KpPEIHTODY, & MHHOrAA CaMb KpPEIHTOPD
LOJGKEHD ero 3a6path, T0 A0MKHHKS, IPEJIAras HCHONHEHie, HHOILA
foIKeHb WwhTh TpeMersh NOAH PYKOM, a MHOrAa HETH: WHOrXa
Tpe6yerca (Kakbh NpekIe TFOBOPUIH) pearbHOe npejIoKenie, a

®], 8 pr. L. 16. L. 17. 1. 20. D, de cond. furt. 13, 1; 1. 2.C. eod. 4,8; 1.
9. C. de furt. 6, 2—*a 1. 24, §4.D.loc. 19, 2. 1. 135. § 2. D. de v. 0. 45,1.—%
1. 17. D.de cond. furt. 13,1;1.29.§ 1. D. de v. o. 45, 1; 1. 8. pr. D. de nov.
46, 2.— 1,54. D. de pact. 2, 14.—* 1. 14. pr. 1. 31, pr. D. denov. 46, 2; L 72
§ 1—3.D.desol. 46,3.—%1.78. § 2. 1. 91. § 3. D. de v. 0. 45, 1; L. 72§§ 1.
8. D. de sol. 46, 8; 1. 17. D. de per. 18, 6; 1. 51. pr. D. de a.e. v. 19, 1,
1], 89. 1. 122, pr. D. de v. 0. 45, 1; 1. 41. § 1. D, de us. 224,
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unoria ciaosecnoe. Ilpexnoxenie coschys me TpeGyerca, ecam 3a
OTCYTCTBIENT KpeLHTOPA OHO OKasadoch 0w Gesycmbmumws *.—
TpeGyerca au p1d4 BOSHHKHOBEHiA MOra BHHA EPEAHTOPA, BONPOCH
CHOPHEN 1 efsa JaH paspbmmMaifi HA OCHOBaHIM HCTOYHHKOBH °;
0 OCHOBAHIAMD CHIpPABEJLIMBOCTH, ero cabiyers pbmurs BB yrBep-
JETeNbHOMS cMbIcHb: BoOGpasnMbB, HANp., TaRO# cayuail, 910 XOJ-
AHUKD IPeAAAraeTs HCHOJHEHIe KPEIUTODY TOrAA, KOra BB Kuanmyh
nocabIHATO0 NOKAPS.

II. Hocamdemsin. Ilpocpousa KpeiurTopa He AOKHA NPHIA-
nuth Bpefa Joxkuugy. Ilostomy jomksurs oTBbuaeTs ¢b 9TOrO
BpemMens Jumb 3a culpa lata, xora Om npexje orsbuans sa culpa
levis *. IToaTonmy Bpexs majgaers Ha EpeguTopa, ecid Bb cayiab
00648aTeICTBA O POZOBOM Bel HJIH AJbTPHATHBHATO 00A3ATEIb-
crBa Beabacreie casus mam culpa levis gomkHEEA noraGaers TOTH
npejiMers, KOTOpHil OHIG Npeliokens BH BuAb wucnoanenia °.
Mosromy pomEHHES He 06A3aHbD XPAHHTH HpefMETa JOITA, eCAH
aT0 BJeUeTh 3a c00010 H3JEePRKA JAeHerh WIH MbBeTa; OHB MOKETH
BHECTH ero Ha XpaHeHie BH XpaMb '* (Teueph Bb Cyib), a €CJH 3T0
He yA00HO, TO NPOZATH MJAM jJaxke BHIOPOCHTH, NpepyHpeiusdh 00%
9TOMD KpeANTOpa; eCad JONKHUKD COXPAHNIL DpeJMersh Rojra, To
KPeuTOps JoJKens Boswberurh emy Beh yORTEH, Hamp., HAEMHYIO
naary sa GOYLH, Bb KOTODHXD A0KHNKED XPAHHID BUHO °, H3IePAKEY
Ha nponuramie paba °, HaeMHYIO ATy 83 CEJALD.

III. Hlpexpawenie. OcuoBania npexpamenis, Ran0KEHABA 0 T0-
Bo1y mora solvendi, npumbraiorca ananornuno u ks mora accipiendi'®.

VI. § 242. OrpbrerBemHoCcTs XONRHHEA 32 HCNOJHEHie BB Haj-
Jemamend mbers.

Jureparypy cum. 85 § 229 u Cokn, die act. de eo quod certo loco. 1877.—
Lenel, das ed. perpetnum § 96 (die act. de eo quod certo loco). 1883, —
Brinz, § 279,

I. Obwee mpaeuao. Joancwuns omewwaems sa oniicmeie 63
nadxeomame.uz MCMW; 66 NPOMUGHOMNG CAYUANL OHG NAAIMUND

*1.6.0C. de us. 4, 32.—* Cp., c» onnofi croponu, L. 37. D. mand. 17, 1;
L 72. pr. D. de sol. 46, 3; ¢» apyroii croponm 1. 18. pr. D.de const. pec. 13,
5;1.3. § 4. D. de a. e. v. 19, 1.—* L 5, 1. 17. D, de per: 18, 6; L 9. D. sol.
matr. 24, 3. — *L 84, § 3. D. de leg. 1 (30); 1 6. D. de dol. exc. 44, 4;
L. 72, pr. D. de sol. 46, 3; 1. 105. D. de v, 0. 45, 1.— % 1. 1. §§ 8. 4. D. de
per. 18, 6.—" 1. 12. 1. 14, pr. D. eod. 18, 6.—"a 1. 10. § 2. C. de bon. auct.
ud. 7, 72; 1. 20. § 1. C. de agr. cens. 11, 48. — * Cm. mbero nm npmum. 6
ml 8 D, de trit. 33, 6. — ® L 38. § 1. D. de a. e. v. 19, 1,— 1 ], 17,
D. de per. 18, 6.
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maxs was. interesse loci. Interesse loci MomeTs OHTH pPasinuHO
no copepskanio. Muorga pbiicreie »s memayrexamems nberb pas-
HAETCA Hemcnojduenio (mamp., abmo mgers o mocrpoitrb xoma);
TOra KPefHTOP: MOKeTh TpeGoBars nosropenia AbiicTsis Bh Haj-
nexkamenms wherh ', Mmoraa gbitcrsie Bhmemagaemxamems mberb
ouBaers menbe mbnmo. whws gbiicTeie BB mamnemxamenms Mberh;
TOPA EPEUTOPH MOKeTH TpedoBars pasmmms whamocrei *. Muorga
abitersie By memajgaemamenms wherb abuaers pua kpepuropa me-
BOSMOKHEIMG HCIIOJIHUTH €ro 0043aTeabeTBO, KOTOPOe OHD XOJEKeHD
ORID MCHOJHUTH BH TOND ke wherh, rab u ero pomgnuks: Torza ons
MOEeTH TPeGoBaTh, YTOOH JXOLKHHKD BosMbermwas emy Beh yowiTEm,
npoucmenmie ors sToro.—Bnpouems, maxo sawbrure, uro HCNOJ-
Hemie He BB YycaoBrenmoMbs Mherh Momers OmTh BHrogHO X1A
EpeanTopa (Bamp., Bemb 006aajxaers Bb TOMB Mberh Goapmero whn-
HOCTBIO, 9BMD BB YCIOBICHHOMD); TOrJa KpPeIMTOD®, NpOCHBINii
JONRNHKA 00B HCNoJHeHIH Bb ToMb Mberb m moayumpmiit ero,
AOJNKEHD COTTACHTHCA HA BRYETH pasanns whms °.

II. Ocodennocmu obasameancmes stricti iwris. Wsnomenusia
mpaBmia me npumbmanuch Bb apesuems ius civile &b obligationes
stricti iuris. Bn oGaactu obl. bonae fidei, ecam kpexurops yro-
BOpMIACA C€b AOJKHHEOMB 005 onpenbaenmonms mberb menonmenis,
a JOIKHHKD BBH aTOMB Mberh He HCmoaHHIB, KPeIMTODDH MOI'B
npelbABETh HCKD H3H KOHTPAKTA Kakb Bb wherb menmoamenia (forum
contractus), Taks u Bb Mberh anumolt nmogcyxmocTH JOKHMEA
(forum domicilii n originis, § 24) *; ecam oBT DPeABABIAIDL HCKD
b Mberh amunmoii moacyamocru pomkmmka, To mocabamiii npmey-
JEpaxea b ucnoinenio Bn aroMs mberb mosmberh ¢n Thun KB
yiarh interesse loci. Hanporuss, Bp obmactu stricti iuris obliga-
tiones, ecam JOWKHUKD HE HCHONHANH BB YCIOBICHHOMD wherd,
T0 MO ApeBHeMY ius civile KpeguTOpP® MOrb NPELBABATH HCKD JHIIH
BB oToMB MBCTB, a JONKRUKD NPHCYRIAICA TONBRO Kh HCHONHE-
mito BH aroms Mberh (cramo Gmre, Gean interesse loci) °. Ilpe-
TOPCKifl 9AMETL mOATMHMAL stricti iuris obligationes 1hub Ke
npasmiaams, 4T0 1 obl. bonae fidei; mo mperopckomy sauETy Epe-
autops Mors u3b stricti iuris obligatio mpeasasurs actio de eo

112§ 7 D. de eo quod certo loco 13, 4 (... quemadmodum si quis
insulam...). —* 1. 2. § 7. cit. (...et ideo guod interest solum petendum).—
3, 2 pr. D. de eo quod certo loco 13, 4, —* L 7. pr. D. eod. 13, 4> L

1. L 4. pr. D. eod. 13, 4.
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quod certo loco dari oportet ® B wherh amumoll mozcyAHOCTH
IOMKHUEA; 5T0 OBLIs apOHTPAPHHIA MCKB, BB KOTOPOMD Cyabb
npefoCcTaBAANOCH CcBOGORHOE yemorphbmie BE Toft ke Mbph, Kaks m
Bh bonae fidei actio, m BB KOTOpOME OTBETUHKDL NPHUCYKIAICA Kb
HCHOHeHi0 Bb Mherb mcka M BB TO e Bpema kb ymaarh mbermaro
unrepeca *. TakuMb 00pasoMBb BB KIACCHUECKYIO DIOXY Me&Xy obl.
bonae fidei m stricti iuris 6BI0 pasiuyie TOIBKO Bb HAIBANIU UCKA.
910 pasamyie Temeph He HMEETH RUKARONO 3HAYERi.

VIL § 243. Yuenie 065 marepeck.

Fr, Mommsen, Beitriige zum Obligationenrecht. T. 2-if. 1855. — Cohnfeldt,

Lehre vom Interesse nach Rémischem Recht. 1865.—Jhering, das Schuld-

moment im Rom. Privatrecht (Verm. Schr. Crp. 215 cabx. 1879). — Vange-
row, § 571.— Windscheid, §§ 257. 208.—Brinz, §§ 281—281d.

Kaks BEAHO W3b maaomennaro Bume (§§ 236—242), 00KEHO-
BeHHO cxbjcTBieM’ HEHCHONHEHIA WM HEHALIEKAIArO MCIOJHEe-
His GmBaerTs 00A3aHHOCTH NOJKHEEA Iiaturh maTepecsh. Ho ecrb
H Takid 0043aTeibCTBA, KOTOPHA €3 CAMAL0 HAUALQ HANPABISHH
HA VIUATY HEATEpeca; TakoBa Goipmasi YacTh 0043aTeJNbCTBH H3B
JeAHETOBD, 0643aTeapcTBO M8h cautio damni infecti m ap.; ynmaats
HETepeca HWHOIJA MOKHO TPeOOBATH M HCKAMH H3b BEIIHEXH NPass '
(§ 152 rekers mpexs mp. 11, § 172 np. 12).—Caoso unTEpecs
snbes Gepercsa me BB TOMB CMBICHB, Bb KAKOMb OHD ABIAETCA
ycaosiems Behbxns uacTEExb npash (§ 16), a Bb TOMB CMBICHB, BB
KaKOMD OHB OHID HaI0XeHD Bb § 71 up. 1, a UMEHHO: B KAKOMB
HCTOUHHER ynoTpeGasorh ciaosa: id quod interest creditoris
(oTkyza HeyxaumHo 006DA30BAHHOE CJOBO «HHTEPECEHY); 6 IMOMS
CMBCAN UNIMEPECS LCMb 6PLIs, NOHECCHHBIL KM AUOO 65 €10 UMY~
WECBT GCANICINGIE ONPLOMACHNHAID NOLONCUMEAVHAL0 UAW OM~
PUUAMEAVHAL0  parma, 3a  KOMOPLLL OMERNACIS dpyroe auo.
Ocobaro pascmorphbmia Tpebynrs: 1) pasmmps uwmepeca u 2)
€10 NPUNUNKAA C6AZL €5 (PAKMOME, 30 KOMOPHIL OMBRUALING apy-
208 AUUO.

I. Paswnps. Wurepech cocraBiiers Bech ymepGb, KOTOPHIH
NPHYAHEHD KPEANTOPY, COCTOMTH JH HTOTH BPeAb Bb TOMb, 4TO
orh mmymecTtBa orrbamiach ussbcTHad vacTh, KOTOpPad YyiKe Bb

¢ ., D. 13, 4; de eo quod certo loco dari oportet; t. C. 3, 18: ubi con-
veniatur qui certo loco dare promisit.—*1.1.C.h. . 3, 18 1. 2.1. 8. D. h. t. 13,4.
11,68 1L 7. D.,der v. 61
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HeM'b 3aKI04aach (Y HOBRXT I0PHCTOBL—damnum emergens, noJo-
JKUTENBHNN Bpelb), WM BH TOMB, UTO Kb €ro HMYyIIECTBY He IpH-
COGMHAIOCH YT0 JHGO TAKOE, 9TO MOwt0 OH IPHCOGAMHETHCA
( y HOBHX® Iop.—lucrum cessans, morepaEHAA NPHAOBLIB, OTPHUA~
reasurdt Bpexs). Ilosromy, manp., yousmiii uyskoro pada, KoTo-
paro COOGCTBEHHHES OTYYAHID Cb HEYCTOMKOIO HIM KOTOPHMD HE
ORI0 elme NPHHATO OTEPHBMeecA HacIBACTBO, XONKEHD YILIATHTD
coGeTBeHAUEY Wwhay pada u meycrofiky mim whamocts Hacabacrsa *;
npojaBem’d, He BHAABIMII NPOXAHHON BemE, KOTOpas BB CBOIO

.ouepeib MNpojaHA MOKYNIIHEOMD TpeTheMY JHNY, A0IKEHD yIia-

THTH H TOTH HHTEPECH, KOTODHIl yIJIaYeHd NEPBHIMB IOKYIIIH-
KOMB BTOPOMY HOKYNMEKY *.—DBespasimumo m To, NPOHSOMENH I
BpeIh HENOCPEICTBeHHO 1 HeoOXoxuMo Beabicrsie BpepHaro gaxta,
HIE TOCPeCTBeHHO BCIbICTBie HAIMUHOCTH WJIM HACTYNIeHIA
06CTOATeNBCTE:, KOTOPHXD OTBBICTBEHHOe JIHIO HE SHAJO HIN HE
Morno mnpexsuxbrs (mosTOMY, Hanp., YOHBWA J0maxs, KOTOpad
NPHHEAJIERANA Kb YeTBepPKD, NOJKeRD YIIATHTh U T0, YhMb yMeHb-
muiach IBHHOCTH OCTANBHEIXD Jomajedt °; mpogasmilt sasbromo
IJ0XO0f CTPOMTENBHHI MaTepiaxb, ecadm BeabjcTsie aTOr0 pymmica
JOMB, KOTODHH Ol BHCTPOGHD HH IHEIOr0 MaTepiaia, 06AsadD
Bosmberurs whanocTs 00pymMEBMAroca joMa; Hpoxasmii apbiomo
GoIbHOE JRUBOTHOE, sapasuBmee sarbmb Bce crano, 0643aH® BO3-
wherurs whumocts Beero craga °; HeymaarmBmiii BH CPOKD CBOETO
J0Jra, Takh YTO ero KpPeguToph, Bh CBOK O4epeib He OyAyud Bb
COCTOSHIM VILIATHTH BB CPOKD CBOH 10Arbh, AOJIKEHD YIIATHTH
Heycrofiky,—Boswbijaers kpeiutopy H ary meycroiiky ). He mpu-
HEMAETCd TOABKO BH pACYerh JAYHAS NPHBASAHHOCTH BhpuTeNd
(mamp., kb HacabiersemmoMy yuacTey, Kb paly, KOTOpHI ecTs
filius naturalis mogyuamomaro wHTEpeCh) W YPESBHYAMHEA H Ypes-
whpara sarpata ®. Bw cayuab meompexbremmoctu pasmbpa speia
npuxoxurca phmars ybao mume mo BhpoarHocTE: NO3TOMY, HANp.,
KTO TPOXANH YJIOBH PHIOH H He X0UYerh SaRHIbiBATH HEBOJA, TOTH
npucykAaeres mo yemorphmio cyisu Kb uaaremy whaHoCTH Cper-

21 13. pr. D. r.1. 46, 8; L. 83, pr. D. ad L Aq. 9, 2; 1. 19. pr. D. loc.
19, 2; L 8. D. de ev. 21, 2 L. 33. D.dedolo 4, 3.—* 1. 22, pr. 1. 23. pr. D.
ad 1. Aq. 9,2.—* arg. 1. 21. § 3.1 £ D. de a.e.v. 19, 1.—1 22 § 1. D.
ad 1. Aq. 9,2.—%1.13.D. de a. e. v. 19, 1. — * 1. 8. D. de in lit. iur. 12,
3; L 2. § 8. D. de eo quod. c. 1. 13, 4.—2 1. 33. pr. D. ad L. Aq. 9, 2; 1. 6.
§2. D.deop. serv. 7,7 1L 43.i. f. 1. 44. D. dea. e. v. 19,15 1L 13. § 1.
D. de s. p. w. 8, 2; 1. 40. pr. D. d. i. 39, 2.
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HArO BO3MOKRHAr0 yJioBa L BH[)O‘IGM’B, Jacro u npn6nnam‘enmaa

onbHEa Bpega mpejcraBiderh OOXBIIIA SaTpyAHEHIA; KaKb, HAND.,
onperbadrs yORTEH, KOTOPHe MOHECAA KexrbsHOZOPOKHAL KoMOa-
nia Beabicrsie Toro, uro B3ABmiiicd 3a TNOCTPOHKY XOPOrH Kb
CpOKy He okoHumNb H3pbermofi wactm myrm? Kb orEMB cIyvaswn
OTHOCHTCA VIOMHHAeMoe BB KoEHWE arToro maparpada noxomenmie Hwm. y. rp.
cyx. § 260, mo KOTOPOMY cyAbSl MOKETH OUYCTHTH HETHA Kb oBHED MOXH Mpn-
caroo.—Ilo saronmy IOcrmmiama '° (umbiomemy nbasio mpegympe-
auth upesmbpHEA TpeGoBaHiA mHTEpeca), ecad NpeaMerh 00:8a-
TeJIBCTBA NPEeJCTaBideTs onperbileHHyl0 IBHAOCTH, TO AHTEPECH He
MOKETDH TpeBHImAaTh ABoiiHOro paswbpa arofi wbanocru. Tard Karb
peakuia aToro sakoHA kpaiine Heoupexbienna (sancimus in om-
nibus casibus, qui certam habent quantitatem vel naturam, veluti
in venditionibus et locationibus et omnibus contractibus, hoc
quod interest dupli quantitatem minime excedere), To cogepma-
Hie ero BO30Y&LAeTH CIHOPH; BH OCOGEHHOCTH CHOPATH: 1. 0 TOM®,
OTHOCHTCA JH 3TOTH 3aKOHD M Kb TAKHMD 0043aTENbCTBAMSB, KOTO-
PHA €3 CAMA0 HAYAAQ HANPABJIEHH HA YIIATY HHTEpECA, & UMEHHO,
Kb 00:32TeabCTBAMD H3b JeIHKTOBB: TOCHOACTBYIOmee MEbHIe oTpH-
naers> aro; @ BH camomb pbuab, memay mpumbpamm, koroprie mpu-
Bogurd IOcrunians, o64saTeabcTBa H3H JEAHKTOBH He YHOMAHYTHI;
2. 0 TOMB, Kakia 006asareabcTBA CabAYeTH cYMTATh TPEGOBAHIAME
uero an00 ompexbienHaro; MHOTie KOPHCTH NOXB HAMH pasymboTh
Bch 0043aTeabcTBA, KOTOPH:A He HANDPABIEHH €3 CAMAL0 HANAAQ
Ha YIJATy HHATEpeca; NpaBHAbHBe OTHOCHTH CIOJA TOJNBRO TaKid
o6a3ateapcTBa, 00BERTH KOTODHIXD ecTh onpexbiaennas species wiam
onpexbiensoe M0 KavecTBY M KOJMYECTBY genus, mjm pabora 1o-
JGHIEEA HJIH peMecIeHHHKA.

II. Hpunumnan ceass meacdy 6pedons wnoporciamouums 0merm-
emeennocmy paxmoms. OCHOBaHIeMb ILIaTeXRa WHTEpeca OhIBaeTDH
onpexrbiennnil (akrh, sa KOTOPHA A0JKHO 0TBbuars Apyroe aumo;
103TOMY BOSMBINEHII0 NOANEKUTH JHING TOTH BpPeAh, KOTOPHIA
apagerca AbicrBuTeabHBIMB cabjpcrsiems 9TOro (akrTa; HHHMH
CAOBAMHE, MeAHCOYy Parmoms w 6pedoms J0ANCHA CYULCINBOCAML NPU-
wumnan ceasv. llpuumnmodt ceasu, Hanp., HbTP Hagmmo, ecau
JaHHEEA  dakTe ObIb Ccnoco0endh NPUIHHUTH Bpexb, HO, NpeEkIe
ubMp aT0 cayumiock, Th ke Bpepmma nocabpersia ma gbab mpo-

® 1. 12. D, de act. emt. 19, L.—2° 1, un. C. de sent. quae pro eo quod
interest prof. 7, 47.
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u3BeNH JApyroft ¢arrs (mosromy, Hamecmift paby cmepmeavnyrwo
pany mnojuexurs orshrerBenmocTn He 3a yOiiicTBO, & TONBEO 34
HaHecenie paHL, ecIH cMepTh paba mocabroBaia wenocpedcemeenno
ors abiicrBia Tperbaro suma '' wam BeabicTie HeOpemmocTH
Bpaua, '* mum Bewbacrsie coGersemmolt HeGpesxkmoctn '*). Ha-
IpOTHBS, NPUYMHHAA CBASH €CTh HANMNO (mpaBmabHbe: He yHuuTO-
JKaercsa), eCHn %0C4%» BOSHHKHOBeHIA BpeXa HACTYIAETH HOBHIA
(GakTs, KOTOpHE OB NPOUSBeNb BPeIHES mocabpereid, ecam Om
OHM YHe He OB TPOM3BEICHH: neque enim ex postfacto
decrescit obligatio '* (moaromy, mamp., paspymusmii aymoii KoMs
orbuaers  BH TOMb cayyab, ecum mocrb paspymemis upom-
someats 10kaph, OOparmBmifi BB memers BCh goma Toi wacTH
ropofa) '°.—Ilpm KoHCTarMpOBAHIE NPHYEHHON SABHCHMOCTH HALO
nocTynars ¢b OOJBMON OCTOPOKHOCTBI), Bb OCOGEHHOCTH eCIH
Abao wmaers 0 mWOTepAHHON NPUOEIH, T. €. O IENOTETHYECKOi
Buroxb. I[losromy, c¢b oxmoii CcTOpOHN, KpexuTOp®H, KOTOpOMY HE
BBZaHa crbiyeMas Bemlb, MOKeTh TPeGoBaTh NPUGHIIHN, KOTOPYIO
OHB MOI'b IOJXYIUTH OTH HPEICTABIABMArocs (IOKASAHHATO HMB)
caygas mpoga:xm '°, BB 9YACTHOCTH, KDPEIHTOPD Takoi Bemm,
roropas mvbers PHEOYHYIO IBHHOCTH, MOEETH TPeGOBATH BHCIEN
nbHHOCTH, KOTOPOI Bemb OOJAJala XOTh OJHHD MOMEHTH BO
BpeMA mora '"; TOUHO TaKke BHHOTOProBEN®, y KOTOPAro NOKyll-
muEs He Oeperh KYIIEHHAN0 BHHA H THMB JdIaers ero Bos-
MORHOCTH TNOJB30BATECA OGOYRAME, MOXKETH TpeGOBaTh HACMHOM
naaTel 82 GOYKH, ecaM eMy NpejcraBiaaca ciyuair madima '8, Ho,
¢h JApyroffl CTOpPOHE, KTO JOJKERD RYNNY JeHEeXKHYIO CYMMY H
BIAJaeTh BB NPOCPOYRY, TOTH JOJNAKEHD YIIATATH TOJIBKO HPO-
HeHTH, HO He NpHOKIb, KOTOPYI0 OB KylUems NOJXYYHab, ecan OBl
yuoTpeGHAH AEHBIE HA CBOM TOProBlt 0060porb '%; MO0 HEHEAKOI
kynens He myMbers OOHKHOBEHIA OrpaHHYMBATE CBOEH TOPrOBJIH
BcrbicTBie TOrO, YTO TOTH WAM APYro# NOJMKHHED HE YILIAUHBAETDH
eMy Bb HaJJeiRamee BpeMsA CBOEro J0Jra; B TAKHXD CIYYRAXH
Kynusl npeE6hraloTs Kb yCHIEHHOMY NOJB30BAHIK KPEIHTOME, TAKb
YT0 Bpelb OTH HECBOEBPEMEHHOM VIIATH BRPAKAETCA TOJIBKO

1L 11.§3. L 156 §1. 1. 2. pr. D. ad L. Aq. 9, 2; 1. 4. D. de imp. 2b,
1.—21 52 pr. D. ad 1. Aq. 9,2 — ] 203. D..de r. i. 50, 17. — ¥ 1,
44. § 2. D. de aed. ed. 21, 1. -—”‘ 1. 7. § £ i. f. D. quod vi aut cl. 43,
24; 1. 37. D. mand. 17, 1; 116§2Ddeev 21,2; 1. 27. § 2. D, de rei
vind. 6, 1. —16 1. 57. D. sol. matr, 24, 3. —¥ 1. 21. § 8. i. £ D. de a. e. v.

1.—% 1. 1. § 8. D. de per. et comm. 18, 6.—* 1L 19. D. eod. 18, 6.
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BH OPOUEHTAXD; HO, KOHEYHO, NMPHIETCA DASCYRAATH HHATE, eCJIH
MIATe:KD N0JKeHs Owab mocibgoBarh He BB wheroxureascrsh
KpeIHTOpa, & Bb APYrOMD wmberb, Tb kpepurops He mybers sHa-
KOMHIXb, He I0Xb3yercd KpPeXuTOMb A%

Phmenis MCTOYHHEOBS O IOTpAHHOH NpEOHIE BOsOyHIM Hb-
CKOJBEO HeNPABHIBHEIXD BSLAANOBH; & HMEHHO, IPekIe pasimiaad
HeNOCPEeICTBeHHN HHTepech ¥ KOCBeHHHIM (damnum circa rem,
extra rem) ® yTBepkiaid, UT0 AOILKHO BO3MBIIATECA TOJNBEO
damnum circa rem—To OTHOCHTEIBHO O0043aTeNbCTBE: H3D culpa,
TO OTHOCHTENBHO KYNIH, TO OTHOCHTENBHO JEHeKRHHXH JOATOBD.
Camo 910 nbremie ocrasieno Temeph mourm Behyu, H0 06maro
wEbHig 0 sHavemim aTEHX®h pbmenifi HCTOYHMEOBR BCe TaKH HE
COCTABHIOCH.

Beakaersie ororo M. y. r. ¢. § 260 mpexocTapisers IHPOKii UPocTOPH
yexorpbuiio cyaps Bo BebXb THXE mponeccaxs, rrb abao mpern 00b METE-
pech; eyies phburaeTs mo CBOEMY yemorphuin, NpHEEMAH BO BHUMAHIe BCH
o6CTONTEBETEA, KAKD TOTH BONpOC, UPHYAHEES I Bpexb (T. €. BOUPOCE
0 OpMYMHEOE CBAR), TAKH W TOTH BOUPOCH, KAKOBH paswBph HHTEpecd;
xarbe, yemorphuio cyia mpefocTaBieno—mIm UPHRATH npertomenie OAHOM
B35 CTOPON'S, eJalomeil B3ATH Ha ce0d 0643aHHOCTH 10KASLIBATE, HAM EX officio
NpeLIORHTE BONpOCH Ha W3cABIoBaHie OKCIEPTOBD. Bs kpafiHEXD CAYYAAXD
CyXb MOEeTH XONYCTHTH HCTHA KB oUBHEL Bpexa LOX NPHCATON, HO D Ta
goMb caydah Joxmens onperbinTh maximum, BhINe KOTOPAr0 He MOKETH
garE nerens (Bame § 45).

IJIABA YETBEPTAS{L
EQAHCTBO ¥ MHOM¥KECTBEHHOCTH 00a3aTEeJIBCTBb.

1) § 244. Jbammoers ¥ HeXbIEMOCTh 00432TEABCTED.

Rilbentrop, zur Lehre von den Correalobligationen. §§ 21—24. 1831.—
Ulbelohde, die Lehre von den untheilbaren Obligationen. 1862.— Baron,
Gesammtrechtsverhiltnisse. § 16, 1864.—Steinlechner, das Wesen der juris
communio und quasi communio. §§ 19. 20. 83. 1876.— Rimelin, Theilun

der Rechte. 19—21. 1883.—Scheurl, Theilbarkeit von Rechten. S. 68 fi.
1884.— Ryck, L. v. d. Schuldverhiltnissen. §§ 28—27. 1889.—Savigny, Obliga-
tionenrecht. §§ 29—36.— Vangerow, § 567.— Windscheid, §§ 253. 299. 300.—

: Brinz, §§ 229—233.

L ITonamie w mpummwrenie Kz PasHbIMG 00A3AMEILCMEAMSE.
Obssameavcmeo  npuswaemes omaumvins  (0bl. dividua), ecau

2], 2 § 8. D.de eo quod certo loc. 13, 4. —*' 1. 29. § 3. D. ad leg.
Aq. 9, 2.—% To me joxassizaers L 23. § 2. D. ad L. Aquil. 9, 2 (verba;
quia retrorsum, quanti plurimi fuit, inspicitur),
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OnauUMoO camdyemoe Onicmeie, m. €. €CAU OHO MONCEME NOCAN-
006aMy N0 NACMAME (€35 UIMIBHEHIA TAPAKMEPA U YMEHLUEHIA
ynnnocmu. 1loaromy:

1. OGasarenbcTBa, copepikanie KOTOPHXH COCTOMTH Bb Hpefo-
CTapieninm npasa COGCTBEHHOCTH HJIM JPYroro BeIHAro mpasa ',
o ofmeMy OPABHIY, CyTh 0043aTeNbCrBa NBIMMELA; HCRIOURIOTCA:
a. 0643aTeNbCTBO, HANDABJIEHHOE HA YCTAHOBJIGHIE CEpBHTyTA 7;
IbauMO TOJNBKO 0648aTeNBCTBO KB yeTaHoBIeHilo ysyppykra (§ 156
up. 6. 7); b. aasrepHaTHBHOE 00A3aTEIHCTBO, a4 TakKe H 0043a-
TeJIBCTBO, TPEJIMETOMB KOTOPAre CAyKarTh OTIBIbHAELA Bemu, ompe-
ABACHHBIA TOJBEO WO poAy; HO HexbammocTs ocHOBama sybch He
ma npupoxb xabicTsifl, a Ha TpeGOBAHIH CHPABEJUIMBOCTH: HEJb3s
TO3BOJUTH JNOJKHHKY NPELOCTABHTH KPEAHTOPY YACTH PABIHYHEIX'S
pemieft ’; mOSTOMY BB APYFEXD OTHOMEHIAXD U ITH 06A3aTEIbCTBA
abammsr .

2. ObasatexscrBa, HaNpaBleHHuA Ha ybiicTBie mim yuymenie,
NPHSHAHK Bb MCTOVMHUEAX® ° HeIbIEMEME (TAKOBO, HAUp., 00Asa-
TEABCTBO Kb COOPYKEHI Kakoro am6o opus, Kb JA0SBOJEHIO 0pO-
X0/a); HO €CTh HCKIOYEHIA: 4. €CAM O00ASATEABCTBO HANPABIECHO
Ha whckoasko padounxs faedt (oro xbanmo mno gaams) % b. ecan omo
HANpPaBJIeHO HA OcymecTBlenie abammaro npasa, Hamp., Ha Tpo-
menie pbamvaro obdsatenscTBa, Ha HempecabroBaHie HCKoMb nb-
JEMAro mpaBa '; €. 0043aTeNBCTBO, HANpPABICHHOE HA Mepeaavy
BIAXBHIA Bem[pI0, rOCHOJACTBYIOIEe MHBHIE CUHTAeTH IBIUMBIMG
(moromy uro ecTs ob6mee Baajgbmie 10 BAEAABHEIMD FACTAMB, § 115),
Me&1Y THMD HCTOUHHKH HASHBAIOTH TAKOe 0043aTeXbCTBO HeXbam-
MEIMB ®; yAOBIeTBOpHTENbHAr0 0GBACHEHiA droro phuenia eme He
Haiizeno.

IL. Hocandemesin dnaumnocmu w wedniumocmy GHBAIOTS IBOARIA:

1. B ob6aacta 1bauMEXD 0643aTeIBCTBD BOSMOMKHO TpeGoBanie
u nbitcrie mo wacrams, craxo OHTh, M YIOBIETBOpPeHie EKpejiu-
TOpa, M 0CBOOOKJeHie AOMKHHEA 1O uacraws °. Bosmoskuo sm
TONbKO AbHCTBIE IO ¥acTAMDB, MIM OHO BCerga (M OpPOTHBS BOJM
EPeJUTOpa) 103BOJEHO NPABOMb, TOTH BONPOCH ME yike phmmim

e v.o.45,1.—* 1L 2. §1. L. 72, pr. D. de v. o. 45, 1.—
de v. o. 45, 1; L. 26. §§ 13. 14. D. de c. i. 12, 6.—
de v. o. 45, 1; 1. 17. D. de acec. 46, 4; 1. 54. pr. L
. 72, pr. D. de v. o. 45, 1.—% L. 15. § 1. L. 8. pr.
.D.de v. 0. 45, 1.—" L. 4. § 1. D. de v. o. 45,
. 45, 1.—2 1. 9. § 1. D. de sol. 46, 3.
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pume (§ 225) Bb mepsoms cmicxh. — K gerbauMEMD 00432~
TeABCTBAMB NPUMBHAITCA NPOTHBONOIOKHELL IPABHIA: xhaenie He-
yECTENO; neque enim ullum balneum aut ullum theatrum aut sta-
dium fecisse intelligitur, qui ei propriam formam. quae ex con-
summatione contingit, non dederit '°.—IIpz 06A3aTeNLCTBAXD,
HebIEMEIXD 10 CO0BPACENiAMG cnpasedaueocmy (CM. BEIIE L
1. b.), vacruuHOe HCNOIHEHIE BOBMOKHO, HO uvbers sHAYeHie OHO
JEmb Bh TOMB cayyab, eca#m JONKHHRD BHOCTBICTBIN  JaeTh
OCTAIBHELS UACTH MOW Oce BIW; eCIH 3Ke OHD Jaerh sarbws
EPYIYIO Bemlb, TO MOKeTh OOGPATHO HOTPEGOBATH 9ACTH, AAHHYIO
npexge .

9. Ecim mbcRoAbEO JHIG SAKI0YANTH AOrOBOPH O ABIEMOMD
tblicTBin, BH KavecTBh EpeAMTOPOBD HIH Bb ragectBh JMOMKBE-
KOBE, 10, 10 sakony XII raGuunh 12 rpeGoBaHie wIn JOArD ipso
iure pasgbagerca MemAy HTHMH JHIAMH: nomina sunt ipso iure
divisa; TaxEMb 00DPa3OMD BOSHHEAETH CTOJBEO OTABABHBIXE, APYTH
0Th APYra HesABACEMBXH 0043aTEIbCTBB, CROJBKO €CTh LPeLiTo-
pOBb WM JOMKHWEOBS; NPEIMETOMD KAKJAr0 H3b STHXD 0643a-
TeIBCTRS ABIAETCA TONBKO uacTh 00bmanmaro mpexyera '*. To Ke
npaBmi0 UPEMBHAETCA BB TOMB CAyuab, ecam yMHEPAeTh KPeii-
TOPH WIM AONKHHED ABIMMAr0 06A3ATENLCTBA, OCTABIAA whcroas-
EEXD HACHBIHHEOBS; TOPAa O0GA3ATENBCTBO PACHAZACTCA MEmAY
pacrbEUEAME Ha HECKOJBDEO CAMOCTOATEJBHBIXD UaCTHIHEXD
o6aszareasctes ‘*.—HKp mexbammmmb 00:43aTEIBCTBAMD npumb-
HAOTCA MHHA UDPABHIA; XOTA M 31bch BOSHHEAETH CTOJBRO 00a-
3aTeNBCTBH, CROABKO ECTh  KPEANTOPOBD WIM “JOLKRHHEOBD, HO
RAsEI0e 00S3aTENBCTBO Hampasieno Ha whioe Hexbimmoe nbicrie
(in solidum, oTKyia HasBaHie—CONHWAAPHOE 0043aTeIbCTBO) KaKD
10 OTHOMEHiI0 Kb KPeJTOPaMb, TAKD ¥ 10 OTHOMEHIO Kb L0JK-
mnkanb. OTcooga crbayers:

a. Ecan merbmmmoe 006:43aTeNbCTBO HNPUHALICKHTD HIDCKOAL-
KUMB KPeOUMOPaMs, TO JOWKHHKD MOKETH COBCPUINTH crbayemoe
abicreie TOIbEO BCEMB Epexmropamt BMECT 18 passb ecam co-
pepmenie XBACTBIA OXHOMY COJAEPEKHETH BH cedds smberb en Thub

1] 80. § 1. D. ad. 1. Fale. 85, 2—" L 26. §§ 13. 14 D. de c. i. 12, 6;
1. 2. § 1. D. de v. o. 45, L.—*1. 25, § 9. D. fam. erc. 10, 2;1 1. C.si unus
ex pl. 8, 81; 1. 6. C. fam. e. 8, 36.—" 1. 11. §§ 1. 2. D.de d. . 45, 2 L
5. C. si certum 4, 2; 1. 1. 1. 2, C. si plures 7, 55.—' Ca. mbera BB DpHM.
12 = wpomb moro L 2. § 5. L 4 pr. L 25. §1. D. £ e 10, 2—% 1 54 § 1.
D. de v. o. 45, 1; I. 1. § 86. 1. 14. pr. D. dep. 16, 3.
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yrosrersopenie Bcbxn '°, mum ecaw pbdicrie MoEers OHTH
COBepPImeHo EaxIOMY BB orabipmHoctm, Hamp., HBCROIBEO coCOG-
CTBEHHHEOBD YYACTEA BHRIOBapmBaloTh ce0b BeIHHIA cepBiu-
ryrs . —FEcam gbio roxoxars xo penemnol onbHEE BB mponeces,
B TakuMb oOpasomt Ha MBero cabayemaro mexbammaro phiicrsia
Berymaerh Abaumoe (AeHbrm), To TpeboBamie OTABABHRXE coxH-
JAPHHXD KDPEIHTOPOBH CORPANAETCA A0 IOrOJOBHON YACTH JeHem-
Holt whbumocTH mexbammaro xbiersia '°.

b. Ecan Bp mexrbanMoms 06:43aTebCTBE YIACTBYETH HIBCKOABKO
00.42iCHUK06%, TO KAKIBA NOJAHAKE OCBOOOKZAeTCA JHIND TOrAA,
KoOra mcnoaneno whioe ybitcrie '?, Taks 4TO A3 ero 0cBOGOKLE-
Hif emle HEAOCTATOYHO, 4YTOOH OHD MCHOJHEND TO, HUTO IIPAXO-
JuTCH Ha ero vacTh (Hamp., nB3 condomini yvacrra oObmanTh
YCTAHOBHTH BEIIHH CEPBHTYTH, OJUHbL YCTAHOBAAETH, a XPYroi
mbrs). Ecam gbao moxommrs no nememmoii ombmkm BB mpomecch,
TO TOTH AONKHNEH, 0O BUEE EoTOparo 0043aTeNbCTBO HE HCIOJ-
HeHO, NPHCYXKAaeTcs Kb ymaarh Bcero mATepeca BH JEHBrAXD
(TorbR0 HECKOJBEEMD XOJUKHAKAMD, EOTODHE OAMHAKOBO BHHOBHE!
# B¢k HeCOCTOATENbHH, NPHHRLICKHTH Takb Has. beneficium
divisionis, 7. €. OHE MOryrs TpeGoBaTh, UTOOH Epexutops pasyb-
Jurs csoe TpeboBamie MekXy OTABABHEIMH 0XKHEEAME)*°; HO
EaKb DOCTYIaTh ¢b THMB, KT0 HeBHHOBEHD Bh HEHCHOJHEHIN, aTo
BOoupoch cumopum. Cnpasegimsocrd coorshrereyers To MbeTo
HCTOYHEKOBb, KOTOPOE [OBOPHTH Bb IOAB3Y BO3JOKEHIA HAa HEro
oTBETCTEeHHOCTH TOIBKO BB pasmbph wacmu xenexuolrt crommo-
cra *'—**,—Bupouemn, MexAy whckoxbkuMn JoJRHEEAME HMEeTH
wbero mpaso perpecca: 1. Bb caydah paswoi BumosHOCTH Wh-
CKOJLEEXH; 4 HMEHHO, TOTh, KOTOpHil He BocmoabsoBaixca benef.
. divisionis u MO3TOMy YIIATHID BeCh WHTEpECH, MOKeTh TpeGoBaTh

.OTh CBOMXT COBUHOBHHEOBD coorebrersemmaro Bosmbmenia *%;
2. B cayuab wewvwonumevnort BAHOBHOCTH OXHONO MM HBCEOIB-
KHXD; & MMEHHO, BHHOBHEE JAONKHH BOSMBCTHTD HEBHHOBHEIMb
yiiauenussa mocrbimuMa vactd jJeHexuol mbEmocrm **.

% 1,11.§1. D. de a. p. a. 39,3.—" 1 18. D. comm, pr. 8 4.—¢ 1.25.§9.
D. fam. e. 10, 2.—% 1. 192, D. de r. i. 50,17;1 17. D. de serv.8,1.—%1, 22.
D. dep. 16, 3.—* L 25. § 10. D. fam. erc. 10, 2. Cp. xpons mzoro 1. 2.
8§ 2. 5. D. de v. 0. 45, 1.—* 1. 72, D. de v. o. 45, 1; cp. xpoub roro L
80. § 1. D. ad 1. Fale. 85, 2; L 11. § 23. D. de leg. 3 (32); L. 49. § 4. D. de
leg. 2 (81); L 189, D.de v. 0. 45, 1.—* 1. 2. § 2. 1. 85. § 8. D. de v. o. 45,

oL

150 26, § 10. fam. e. 10, 2. — 2 1. 2. § 6. 1. 5. § 4. D. de v. o. 45, 1;'1. 2
§§ 12. 13. L. 44. § 5. D. fam. e. 10, 2.




102 EOPPEAJBHBIA OBASATEILCTBA. § 245.

III. Ects eme asa poia 004A3aTeibCTBH, KOTOPHA, XOTA X
MOryTHh OHITH HANPABJIEHH HA YacTh, ThMb He Menbe HANPABIAIOTCA
ga whbioe (in solidum); ofA3aTeNhCTBA HTH HASKBAKTCA KOppeaish-
HBEIME ¥ TOJBKO COIMAapHEIME o6asarexscrBamu. OG0B STOMH HHKE
Bb §§ 245—247.

2) § R45. Koppeaapunia 00643aTexsCTBa.

t. D. XLV, 2: de ducbus reis constitnendis.—t. C. VIILIL, 39; t. I. III, 16:
de duobus reis stipulandi et promittendi.— Ribbentrop. zur Lehre von den
Correalobligationen. 1831.— Brinz, kritische Blitter. Nr. 4. 1853.—Kunize,
die Obligation und die Singularsuccession. §§ 30—57. 1856.—v. Helmolt,
die Correalobligationen. 1857.—Fitting, die Natur der Correalobligationen.
1859.—Samhaber, zur Lehre von den Correalobligationen. 1861.—Baron, die
Gesammtrechtsverhiiltnisse im Romischen Recht. Crp. 206—391, 1864.—
Brinz, zur Lehre von den Correalobligationen und den solidarischen
Schuldverhiiltnissen. 1873.— Unger, passive Correalitiit und Solidaritit.
1884.— Waldner, die correale Solidaritit. 1885.— Mittets, die Individualisirung
der Obligation. CTE. 49—113, 1886.—Kuntze, die Obligationen. CT%.’ 125—
186. 1887.— Ryck, L. v. d. Schuldverhiltnissen. §§ 12—22. 1889.— Wieding,
NovellaJustiniani 99. 1857, — Savigny,Obligationenrecht.§§ 16 —27.— Vangerow,
§ 573.— Windscheid, $§ 292—298.— Brinz, §§ 234—237. 253. 264.— Baron, § 117.

(Ilowamie EKOppeaNbHHXB ¥ TOABEO COXMAAPHHIXD 003a-
TeAbCTBD CM. BB § 247).

1. Ilpaxmuvnecroe suauewic KOPPEAILHLE O00AAMEALCMEE.
Ioaoxkenie XII raGaums: nomina sunt ipso iure divisa, KOTOpOE
Kb 0043aTeabCTBY HECKOJIBKEXD JHNG O jbaumons abicrsin npu-
whHgerca s camaro wavaaa, a Kb 0043aTeIbCTBY 0 HeLbIaMOMB
xbficTBin UPH NpeBpamieHiH ero Bb JAeHe®RHBE Roarb (§ 244 mp.
12. 18. 22), moocems Ovims AUMWEHO NPUMIDHENIA 60ACI0 CHO-
PON3B, T. €. MOKETh COCTOATHCA ompexbienie, uTO0H Kakxslii H3H
NOLKHEKOBD A0JKEHD OBUIb NpeAoCcTaBuTh Whisti (Hepasybiennsi)
npejMeTs, WM uTOOH KamAWi n3h KPEIUTOPOBH MOrb TPeGOBATh
mhaaro npeiMera; Toria BO3HHKAeTH TaKh HAskBaeMoe (HOBEIME I0D.)
KOppeajbHoe 0043aTeJbCTBO; OHO ORBAeTh WIM THaccuBHOe (BB
caysab HBCROABREXD JOJKHNEOBL, KOTOPHEe BH MCTOYHHRAXD
masmBaprea duo rei debendi, duo rei promittendi, B® 0xHOMD
wherb '-—correi), man akrmBHOe (BB cayuab nbckoaskuxb Kpexm-
TOPOBB, KOTOpHIE BB HCTOYHEKAXH mMenylorea duo rei credendi,
duo rei stipulandi). Ilbas, xua roropoit xbitcraylomia Jmma mpu-
CBAMBAOTh 0043aTEILCTBY CBOMCTBA KOPPEANHHOCTH, OHBaETh Bb
cayyah naccHBHArO KOpp. 0043aTeNbCTBA HMHAA, HEKEIH BB CIY-

11, 8. § 3. D. de lib. leg. 34, 3.
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yak axruemaro Kopp. obasarexsersa. Bn cayuab maccasEaro kpe-
IMTOpH AocTAraerdh Goibmeii NmpoYHOCTH W BHAAEKHOCTH CBOErO
Tpe6oBamid, Takh KAKD KAEABHE KOPDEATbHEHE JONAKHUKED orpb-
yaers sa nbasdi Joark, a Takke mbkoToparo ylobcrsa upH
yIOBIeTBOPenin ¥ upecabroBamin CBOErO tpeGoBaHiA, MOTOMY 4TO
emy npuxogurca mmbre AbA0 TONBKO € OXHEMB JOJKHHROMD,
crajxo OHTH, ONUHB Pash MOIYYATH, JABATh POCHHCEY, HPEXbABIATE
#eks. Bn cayuak arrtmBEAro Kopp. 0043aTeNbCTBA, #a060pOTS,
YAOOCTBO BOBHEKACTH A IOLKHHKA, KOTOPHI MOKETDH Cpasy AaTh
IpeIMeTs A0Ara OIHOMY KOpPDEAubHOMY KpeluTopy; BOPOTeMd
aKTHBHOE KOppeaJbHOe 0043aTENbCTBO MOKETH uvbre mhaso u
yA00CTBA KOPPEANbHBIX KPEAUTOPOBD, eCi (aTo oOuEHH YACTO
OHIBAETT) KOppealbHEe KPEIHTOPHl COCTOATD APYI'h Cb APYroMb Bb
ToBapumecTshb.

1. Bosnuxnosenie xoppeasvnaro obasameivcmea. Koppeavioe
00A3aMEABCMBO BOIHUKALMT RO GO 3AUNMEPLCOSANHVLTE CMO-
PoMs, T. e.

1. B 06aacTa 0643aTeI6CTBS HEH JOTOBOPOBH—II0 COTTAMENHio
KOHTPATGHTOB 2; COAePKAHie OTOr0 COTNAMEHIA BHPAKALTE
reneps caosamu: «Bwherh 1 mOpOsHB, CONMAAPHO, ONUHD 53 BChXB
u Beh 8a ommoro». Ob HCTOpHUECKON CTODOHH HAJO 3aMbTATD,
Y10, 10 PUMCKOMY UDABY, IEPBOHANANBHO TPEOOBAICH nenpembuHEO
edunsik AakTH; BH caydab aRTHBHOM ROppeasbHOR CTHNYJALIY
KAKIBE W85 CTUNYIATOPOBD IPEAIarals CHAYANA BOUPOCH, & 33-
rhws o6bmatpomi# tasanrs orebre, ofpameHHEE KO sebus  (Titi,
centum dare spondes? Titi, eosdem eentum dare spondes?—Utri-
que vestrum dare spondeo). Bw cayvab naccusHo# KOppeatbHOR
crumyaamin stipulator ofpamaica CHayaia Ch BOIPOCOMD KD Raik-
ZoMy u3hp oOBmawmuxs, 2 sarbyb MOAYYATE OTH KAKAArO yIBep-
murensan orebrs (Maevi, quinque aureos dare spondes? Sei,
eosdem quinque aureos dare spondes?—Spondeo. Spondeo) *. Ho
soocabrersim Bh cayeah naccusHOM * KoppeanbHOM CTHOYASIIE
CTANM JONYCKATHCA M pasgbieHHEe AKTH; MEHOTie YTBEPIHIAOT
TO e OTHOCHTEJNBHO AKTHBHOHA, HO 3TO NPOTHBOPBUMTH HCTOY-
HEEaMb °.

21 9 pr. D. h. t. 45, 2; 1, 13. § 9. D. loc. 19, 2.—* pr. I h. t 3, 16
1.8 D. h. t. 45, 2. —* 1 8. pr. D. h. t. 45, 2; 1. 43. D. de fid. 46, 1; L
D. de nov. 46, 2.—* 1. 28. § 2. D. de stip. s. 45,3; L. 7. § 1. D. de anct.

o ur
o

t cons. 26, 8.
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2. Bs ofmactm 06A3aTeNbCTBD M8 pacmopa:meniii Ha cayvail
evepra—no Boxb macabpozarens. M sybepr Bb Hacrosmee BpeMa
yuoTpeOIaoTca Takid JKe BHIPAKeHid, Kakh H B 00JAaCTH KOp-
PeaibHEIXH J10roBOpoBS. PuMigne BH ciyvab naccupmaro kop-
peaasHaro orkasa ® ymorpebuanm cabx. caosa: Lucius Titius heres
meus aut Maevius heres meus decem Seio dato; s cayuab akrnraro
koppeaxsnaro orkasa: Titio awt Seio, uiri heres vellet, decem dato ".

IIo rocnoxersyomeny MubHIO, Kb KOppea’ssHEIMD 0043aTelb-
CTBAM's HAJO eme HPHIHCIUTH; 0043aTeABCTBO NOPYTATENA PAXOMD
¢b 0043aTeIBCTBOMD TJABHANO NOJKHHEA, & TakmKe, IO DHMCKOMY
IpaBy, OTBBTCTBEHHOCTD NpPEICTABIAGMAr0 pAXOMH Cb 0043aTe]b-
creoMb mpexcraputend. Ho mmxe (§ 246) mur ymumys, 9o 31bch
OHBAETH TONBEO COMUIAPHOCTH, a HE KOPPEAILHOCTH.

1. Ipasoomnowenia xoppearvnviss kKpeoumoposs u Koppeass-
MO D0AINCHUKOGS.

1. Ommocumesvro ucnoaHenia.

a. Kaocowi woppeaiviiii Kpeduwmops MOEKeTh TOTPesOBATH
BECh JOJID, JOJKHHED 0CBOOGOKIAETCA [LIATEREMD OJHOMY H3H Kpe-
puroposs °. Cnopro, 06a8aHbD J¥ yAOBIETBOPEHHHEH KPEIHTODD
COBePIIHTH PErpecch Bb MOAb3Y HOPOYHXTE KPEIMTOPOBBH, T. €. 00:i-
3aHD JH OHB BHJATH HMDH COOTBBTCTBEHHYI 4WacTh NOAYYCHHArO;
pbmenia 2roro Bompoca, 0 OPABHILHOMY MEBHI0, HEIbSA BEIBECTH
U8 CYNHOCTH KODPEAIBHAr0 00643aTENCTBA, KAKD TAKOBOrO; Ui
BTOro Hajxo OOpATHTHCA Kb IPABOOTHOIIEHII, Ha MOYBB KOTOpRrO
BOSHHUEJIO KOPPealbHOe O00A3aTeAbCTBO; INOSTOMY, HANp., IPaBo
perpecca He mybers wmbera BB cayyab koppearbmaro orkasa;
HANpoTHBD, NpaBo perpecca umbers wbero Bb cayuab roppeains-
HAro JZOroBOpa, KOTOPHM sakmiouens HECKOIBKHMH mosapuuiamu
Ch TPETHHMD JHIOME '°.

b. Kaordvur xoppeaasnvii doadcruxs orebuaers 3a BeCh 10Jrh,
eCIH [IATeXKD OCBOOOXKIAETD UPOUHxb Romkumkoss ''. M sybes
cropro, uyMbers JE KOppeatsHHE JOJKHHES, HCHOJHUBMIA Bech
JOArs, NPaBO perpecca NPOTHBD NPOYHXD JOJKHHKOBDL; IO Ipa-
prabHOMY MEbHII, m spbch HAIO MCXOAMTH M8H IPHPOJR NPABO-
OTHOMER1A, CYMECTBYIOMArO MeRLY KOPPeaJbHEIMH JOLRHHEAMH

1. 8 § 1. D. de leg. 1 (30); 1.25. pr. D.de leg. 3 (32); »61.9. pr. D. h,
t. 45, 2 cabpyers (waws sebum mpmsmamo) umrars Titius aut Maevins.—'
L 16. D. de leg. 2 (31).—% 1. 4. C. de v. &. 6, 38.—° 1. 31. § 1. D. de nov.
46, 2.—1 1, 62. pr. D. ad 1. Fale.35, 2.—' L. 3. § 1. D, h, t. 45, 2; § 1. L
h. t. 3, 16.
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(mamp., societas) '*; HO yHIAYMBAOMil KOPPEANBHEIA JOILKHHED
60 6CAKOMZ CAY¥aI MOKETH JOCTHTHYTH NPABA perpecca, Norpe-
GoBaBbs OTH KpeIuTOpA Ieccid ero TpeGoBaHI NPOTHBS NPOYHXD
KOPPeaNbHKXs JOKHAKOBS (CUOpHO): ana arolf whim emy npu-
HALICRATH Takb Has. beneficium cedendarum actionum '*, goropoe
OHTL MOKeTh OCYIeCTBHTh Bb Ipouecch mocpeicrsoMs exceptio
doli.—Bmpoyems, oTBBTCTBEHHOCTH KOPPEAIHHEIXD IOMKHNKOBS 33
Bech Joars 6naa uswbuena 99-oi Hosemro#r IOcrmmiama '* (106a-
piaeniems kb Hos. 4); o6xacts npumbnenia mnocabime#r BosGyx-
JaeTh CHOPH BeabicTsie HeACHOR pefakuid (el wg ahhnleyydwe
drenBdvove Aafor Twac, el pév mpocdeiy o deiv xat Sva TobTwy eic
ohoxhypov evéysadar ..). Ilo npasuappomy mmbmio, Hoseama ormo-
cuTCs KO 6CToMz KOPPEANBHEMD NOJKHMEAMB; ecim oHE BCh co-
CTOATEJBHN ¥ HE OTCYTCTBYIOTH (T. €. Jerko Moryrs OHTH I[pe-
cabIyeMsl HCROMD), TO OTH HAXH MOKHO TPeOOBATH TOIBKO CO-
orshrerBylomuxs uacTell (MMb NPHHALIEKAT: TAKH Has. benef.
divisionis); Bcero e JIOIra MOKHO TpPe0OBATH JHImb BB TOMB
cayuah, eciE HeLOCTaeTh KAKOro JHGO M35 O3HAUCHHEIXH yCJOBiil
(COCTOATENHHOCTH WM UPHCYTCTBIA JOMKHEKOBB); OHIO Obl He-
CIpaBejauBo, ecam GH KPeIMToOph MOrbh BHOparh cedb oxmOro
Ush NOJKHAKOBL W TPEGOBATH OTH HEro ILIATEeRA BCEro JA0Jra.
Hosuisi sakomojaTeasersa yerpanmam benef, divisionis koppeaibHbIX® A0AMEM~
KOBb, NOTOMY 4YTO OHO HpsMO nporTuBopbunTs HAMBpPEHil KOHTPATCHTORD.

2. Henoameniio pasnaemcea depositio, datio in solutum, com-
pensatio, xaxbe, mo pumckomy mpasy, acceptilatio '* (moromy uro
acceptilatio ecrs imaginaria solutio), mo mwmbmmewy npasy, BHiada
pocnmcsn 8% uoayuesin (§ 268). He pasmaerca mecmoiHenio:

a. Pactum de non petendo; ecam s10 ecrb Takh Has. p. de
n. p. in personam (§ 268 mp. 8), To ero xbiicreie, KoHeuHO,
OrDANMYHBAETCA JUYHOCTHIO sakioumBmaro pactum '% ecam—in
rem, TO Bb cayyah maccHBHATO KOpPpeAJbHATO 0043aTeNhCTBA
kpomb Juma, sakmousBmaro pactum, omo AbiicTByerh TOABKO Bb
DO0JB3Y TOr0 KOPPEANbHArO A0LKHHER, KOTOPHIL COCTOMTS Ch NAIUC-
IenTOMbs BBb ToBapumecrsl, m TO He pajE Hero camoro, a
PAlH OAMMCIEATA. IPOTEBH KOTOPATO OHB Bb UPOTHBHOMS CIydak

2] 62 pr. D. ad 1 Fale. 85, 2; 1. 1. C. h. £. 8, 80.—"* 1. 65. D. de
ev. 21, 2; 1. 47. D. loc. 19, 2; L 13. C. de loc. 4, 65.—* Cp. nonarky Map-
nenna »5 1. 47. D. loc. 19, 2.—* 1. 31. § 1. D. de nov. 46, 2; 1. 13. § 12, 1.
16, D. de acc. 46, 4.~ 1. 25. § 1. D. de p. 2, 14 1. 8. § 3. D. de lib.
leg. 34, 3.
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cosepmuxs OH perpeccs NOCPeICTBOMB actio pro socio '"; BB
cayyab arTEBHArO KOppeaisHaro obasatexsctsa p. de n. p. in
rem Tak®e Kpomb mamuCHenTa BPeIETH TOJBKO TOMY KOpDEas-
HOMY KpeJHTOpY, KOTOPHH C€b NAINHCIEHTOMB COCTOMTH Bb TOBAPH-
mectsh '®, uro MHOrie HecupaBeJIEBO OTPHIAIOTEH.

b. Confusio; ecam kpemuropt cxbraerca macrbguaroM® o1-
HOr0 U35 KOPPeAJbHHIXD JIOMRHHKOBS (HIM HA0G0POTH), TO mpoUie
KOppeaJbHBe JOKHAKE OCTAlTCA 06A3aHEMME '°, He IHmAACK,
onmako, kakb benef. divisionis mss Hos. 99, Taks m npasa pe-
rpecca, ecld TaKOBOe HMb NpHHALJIexkuTs (BEme mup. 12. 13).
Moxo0aeMs ke 06pasoMb KOppeaibHEI KpefuTopdb, crbirasmmcs
HacabIHAKOMS 06Iaro JOMKHHEA, CTAHOBHTCA NOJKHHEOMB CBOMXD
IPeRHUXD KPEAUTOPOBH (YT0 HBKOTOpHE OTPHIAIOTH), COXpPaHAs,
OJIHAKO, NPABO perpecca, ecim TAKOBOE eMy NpPHHA/IEKUTSH.

c¢. ITo pmmeromy ius civile, capitis deminutio; mpouie kop-
pearbEHe JI0MKHEEN, He norepibemie capitis deminutio, ocranores
ofasammmmu °. 970 OCHOBamie upekpamenia 00:43aTelbCTBD HE
CymecTByeTh yiKe Bh mperopckomds mpash (§ 25).

d. Papugercs JE HCHOJNHEHI0 HOBaIiA, BONPOCH CIOPHBI.
Tocnoxersyomee Mubnie phmaers ero Bs yreepAuTeI5HOMD CMEICIT;
HO TpaBHABHENMG Gyiers aro pbmemnie jums TOrZa, KOrza BOIA
COBEPIMAIOMEXG HOBANIKN JHNG HANPABICHd HA MNOJXHOe Mperpa-
menie KoppeaibEaro 0043aTelbcTBa, & He HA 0CBOOOKIEHIEe TOABKO
OJHOr0 KOPPeAJbHATO AOKHNEA HJIH HA yJaleHie TOJIBKO OXHOro
KoppeaxbHaro kpegmropa *'.—

3. Ecam no moBopy koppeanpmaro 006:43aTelbCTBA BOSHUEAETH
CIOpPB M HTOTH CHOPD OKAHUMBAETCHA NPONECCOMD HIH HPHCATOI0,
to pbiicreyors cabayiomia npasmaa:

a. ITo mpasy no-iocrumiamoBy, npmybmAnocH upasmio «ne bis
sit de eadem re actio» (§ 95), xora 6m mponeces) 6KLIL BO3GY-
SJIeHD TOABKO OJHEMD H8D ROPPEaJbHEIXT KPEJUTOPOBS HJIM TOJIBKO
NPOTHBS OJHOTO KOPPEANBHAT0 XOMLKHHEA. OTO BHPAKAIOTH OOH-
KHOBeHHO Takh: Beabacrsie litiscontestatio co cropomst oxHOro
KOppeaJpHaro KpeiuTopa npodie KpeAUTOPH Tepsiu cBoe Tpedo-

7], 21 § 5.1.22.1.23. 1. 25, pr. 1. 27, pr. L 40, pr. L 57. § 1. D. de
pact. 2, 14; 1. 34, § 11. de sol. 46, 3; 1. 5. § 1. D. de lib. leg. 34,3.—* L. 34.
pr. D. de rec. 4, 8.—1° L 71. pr. D. de fidei. 46, 1.—*° 1. 9. D. de d.r.45,2.—
2], 31. §1. D. de nov. 46, 2; 1.8. § 11. 1. 20, D. ad sct. Vell. 16, 1; 1. 33.
§ 1. D. de st. s. 45, 3.

:
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pamie, Beabpersie litiscontestatio ¢b oxmuMb KOPPEANLHEIMD JOJK-
HEKOME 0CBOOOKIaIHCy Upouie nomkmukm **. Ho morepa rpe6o-
Bamid W 0CBOGOJetie OTH JoJra NPOMCXOIMIH TOXBKO civiliter;
HEYUACTBOBaBImie BL upomecch correi ocraBaiuch TakEMbL 0Gpa-
20Mb HATYDANBHEME Kpepuropamu uam jpomkmngamu *°. IOcru-
pians ammuas litiscontestatio aroro smavemis **, mo yrBepkieniio
whROTOPHXD, 1A BebXb KOPPEANbHHEIND JAOJEHHKOBE; 1O cupa-
BELTHBOMY H TOCHOXCTBYIOIEMY MEBHIIO, TONBKO LIS NaACCUBHWTS *

b. Ecan (mMamMEI) KOppealbnsil IOJKHAKD OTPHIAETH nom:
IpECAroll, Ha KOTOPYI €ro BRISBAND (MHHMBIA) KOPpPeANbHEI Kpe-
AUTOPS, CYIIECTBOBAHIE KOppeaibHAro 0043aTeNbCcTBa, TO 9T0 IIO-
Ne3HO M A8 ero (MHEMHXD) COJOJEHUKOBE; TOYHO TakKe, Cb
APYroft CTOPOHH, NMPHSAATH 3HAYEHIE NPUCATH TOJKHE B (MANMEE)
COKPEIUTOPH TOr0, KOTOPHII BH3BaNs Ha mpucary *°. 910 HpaBmIo
npumbHAeTcs JANMB TOPAA, KOrja NPHCAra OTHOCHTCA Kb 0043a-
TEALCTBY, KaKh TAKOBOMY, HO €CIH IPHCATA Kacaercs YIacrid
IPUCATAIONAr0 Bb 00asaTeabersh, 10, KOHEUHO, 3TO NPABWIO HE
npumbaaerca *7.

IV. Ipn6asans eme cabu. sambuamia:

1. Rampmit correus orpbyaers TOABKO 34 COOCTBEHHYIO MOTa,
a He 8a mora mpodYmxb correi **

9. Orpbuaers au Kamawlii correus TOABKO 3a COGCTBEHHYIO
puny (culpa wim dolus) WiM TagEKe H 32 BUHY UPOYMXD YIACTHH-
KOBB, BONPOCH CIOPHBLL. I‘ocnoncmyxon ce wmubnie pbmaers ero
yreepauTeasno Ha ocmosamim 1. 18. D. de d.r. 45, 2, HO 3aKOHb
5TOTH BOBCE He TroBOpHTH 0 BEED; npaswipibe phmars BOmpOCH
85 OTPHLATEJIBHOMD CMEICIE.

3. Copepxanie KoppeassHaro 0643aTeibCTBA 63 MOMEHMT €10
gosnuKNOGenia NOTEKHO OmTH Bnoanb paEmMB jug Bebx® correl.
Pasimuie JONYyCKAETCA TOJNBKO B TOMB OTHOMEHiH, q'ro onnm;
COTTreusS MOWeTh 06A3aTHCA NOXL YCIOBieMb WIH CPOROMS *°

4. Ilospabiimie A0roBOPEH, KOTOpHE COrreus sakiiovaers OTHO-
CHTEJBHO KOPPeAJbHAr0 00643aTeNbCTBA H KOTOpHE H3MEBHALTS
oGssaTenscTBO (Banmp., onds o6bmaers orshuars sa .culpa levis,

2 ], 28, O, de fid. et mand. 8, 40.—* arg. 1. 16. D. h. t. 45, 2.—* 1. 28,
§ 2. C. de fid. etmand840—’5l"Dht 45, 2; 1. 6. i. £ D. de fid.
461131§1Ddenov462—”l28pr§3D.deiurei.12,2.—
3 Cf 1,28 §1. 1.42. § 1. D. de iurei: 12, 2; 1. 1. § 8. D. quar.rer. act. 44,
5.—1,82§ 4 D. de us. 22, 1; 1. 178, §2 D.der.i50,17.—® L. 9. § L.
1.15.1 5. D. h. . 45,2.—* 1. 7. D. h. t.45,2; § 2. L h. t. 8, 16.

9
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Me:xIy TEMD Kakh HAa HEMD JEeRHTH TOIbEO OTBBTCTBeHHOCTL 2a
culpa lata, BmroBapuBaers ce6b orcpoury m 1. m.), umbiors sHa-
yepie TOJXbKO Jiud JorosapuBalomaroca m ero Tosapuma *'. Ho
ecid EKoppeaibHREIl EpeamToph npumers ofbmanie miarexa (consti-
tutum, § 264), To BUpeih TOABKO ORD HMBETh mpaBo UPHEATH
naarexs **, motomy uro constitutum ecrs mauamo solutio; cabuo-
BATeJbHO, KOPPEAJBbHEA KpPEIHTOPD, HPHHAMACTH IH OHB ILIATERD
win obbmanie miaTexa, B pasHoii MEph HCKI0UaeTs CBOMXE CO-
KpPeIuTOpOBs, X0TdA OH mocabamie He Gmuim ero Socii.

5. Ilo sakomy IOcrmmiama *°, mepepsiBh JAABHOCTH, IPOHC-
mejmiii 10 OTHOmEHIX Kb OJHOMY KOPPEAIbHOMY AOKHEKY WK
OXHOMY KOppeajbHOMY KpeAuTopy, umbers smavemie nepepsBa
1A écnzs, «quum ex una stirpe unoque fonte unus effluxit con-
tractus vel debiti causa ex eadem actione apparuit».

V. Ilpupoda xoppeavnuirs o6azameivcmes Gyiers malomKena
Bb § 247.

3) § 246. Toxsro coampapHbiA 006A3aTeIBCTBA.
Cum. maTeparypy, yEasanuyo b § 245.

Toxsko commpapusia 00643aTe’bCTBA CYMECTBYIOTH BT PHUMCKOMb
npaph Jnme KaKbs COMMIAPHOCTH XOATOBD (CHOPHO!); MEL HMBeMD Cb
aaya xbro Bo Bebxs Thx® cayganxm, 10m wnckoavko camocmosmens-
HOLLE 0041065 HANPABAEHH HA 00HO w MO Jce Omicmeie.

I. Boswuxnosenie. OcuoBauis BOSHEEHOBEHiS COXMAPHEIXD
0043aTENBCTBD HEBOSMOKHO (Kakb BB O6JACTH KOPPEATBHAIXD
0043aTeJIbCTBD) CBECTH Kb OJHOMY NpPUHNHENY, BB YaCTHOCTH 00%
HCXONHOK TouRb RoppeanbHaro o006:43aTeNbCTBA (4 HMMEHHO, 4TO
cubayers . npegorspatats pasybienie ogHOr0 0043aTENHCTBA HA
HBCROMBRO 10MeBRIXD 06:43aTeNbCTBD) 315Ch He MOKeTs OHTh 1 phun.
OcHopamis BOSHHEHOBEHIA TOJNBKO COMMAAPHHXD 00H3ATEILCTBH
ORBAIOTL ABYXD DPOXOBEL:

1. Omemmcmeennocmv WnCkoAKUTS AUUT 30 NPUNEREHNIE 6PeTs:

a. HBcroabko mmms coBepmanrs coo0ma JEJNHETH; OHE OT-
Bhualors 3a Bosmbmenie Bpepa commpapmo ', motroMy uro 0Ol

119.§1.D. h. t. 45,2;1. 34. pr. D. de rec. 4,8; 1. 1. L. 14. D. rat. r.
46,8— 1, 10. D. de p.c.13,5. —*1, 4, C. h. t 8,39,
1

l. 1. §4. D.de eo per qu. £ 2, 10; 1. 14, §15. L. 15. D. qu. m. c. 4,
2;1. 17. pr. D. dedolo 4,3; 1. 5. D. de n. a. 9, 4; . 3. pr.D.si m. 11, 6;1.7.
§4 L18.D. qo. £ ¢ 27, 6; L 1. § 18. D. de vi 48, 16; 1. 1. C. d. ¢. f. 4, 8.

L
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AEIUKTH €CTh ACNUMETH Kamjparo *. Cb 51010 0043AHHOCTHIO HENb3A
cybmuBare uxH 00AAHHOCTH YIIATHTH MTPAPD: KAKIHE yIIau-
Baerh Bech mTpads (§ 81 mp. 8).

b. Hbcroasko aums mo obmeii Buah HApymAawTsh yike cyie-
eTBYIOmee 0043aTeNBCTBO; OHH OTBBUAITH COMMJAPHO HA TOMB Ke
ocuoBamiu, uro u BB cayvab a. Coga ormocurea 0043aTENBCTBO
HBCKONBEEXD COONEKYHOBD WM YHHOBHUEOBD %, a Takke H Hb-
CKOJBENXD JIHITh, KOTOPHA HAHSIM BeI[b WJIH B3AIH €e BH ceyry *
HIN Ha COXpaHemie °, WIHM KOTODHME NOPYYEHO HCIOJHEHie Kakoro
an6o xbra .

¢. Hbcroapko nums npuaamm Ha cebGd MO JOrOBOpY BOsMEB-
menie Bpefa; Haup., MO PHMCEOMY HpaBy HBECKOIBEO MAHIAHTOBD,
EOTOPHIe NOpywian KoMy Jauo Bejemie kakoro imbo xbia, Bee
paBHO NOPOsHL wiu coofma (uGo obmee mopyueHie ecTs HOpPY-
yeHie KakAaro) '; mo mumhmmEeMy mpasy, HECKOIBKO CTPAXOBHX'B ydpe-
ARJIEHIH, BB KOTOPHIX'D 34CTPAXOBAHA OQHA H Ta KEC BEHlb.

d. Hfcroxsko Jurh 06#3aHE 10 3aKOHY Kb Boswbmenio Bpena;
Hanp., WHCKONBKO KUIBIOBD ONHON KOMHATH, KOTOpHE OTBEYAITH
no actio de effusis et eiectis ®; mbckoabko COCOGCTBEHHAROBH
pa6a mim RHBOTHAro, kotopae orsbuanrs mo actio noxalis °.

2. Omenmmemeennocmy 00H0W0 AuYa 34 008A3aMEILCME0 OpY-
1010 10 AoroBopy mau no sakony. Ciofa ormOCHTCA 006A3aTEIBCTBO
NOPYYHTEM PALOME Cb 0043aTENBCTBOMD TIJIABHArO MOJUKHUEA, 2
TaKke, 0 PHMCEOMY IpaBy, 0043aTeJbCTBO NPEACTABIAEMAr0 pa-
10Mb ¢ 0043aTENBCTBOMT OTEpHTaro npeicrapurens (§ 221).,
Tocnoxcryomee mubmie npuuncasers Beh aTn ciayyam Kb KOp-
PeaNsHEMT 00:43aTeIbCTBAMB; cp. Upotmsns aroro § 245. 1L
§ 246. IL 2.

IL. Ilpasoommowenin coaudapunzs doascruroes. OGOAMS CIy-
qaAMD COJMAApHAro o06Asare’sCcTBa O0mMHE BA DPaBHIA:

1. Kasmpuuii coasjapHEil J0KHEUKD OTBEYAETH 332 BeCh A0ArE
(in solidum) '° Bupouems, OTBETCTBEHHOCTH 9TA CMATYACTCA TPEMA
cmocoGaym: a) BH HEROTOPEHXD caydadaxs npusHano benef. divi-
sionis; ato beneficium G0 HperOCTABIEHO HMIEpPaTOpPOMH Afpia-

2], 1.§§ 14. 15. D, de tut. 27, 3.—* 1. 15. D. de tut. 27, 3;1. 18. § 1. D.
de adm. tut. 26, 7.— * 1. 5. § 15. D, comm. 13, 6.—° L 1. § 43. 1. 22. D. dep.
16, 3.—% L 60. § 2. D. mand. 17, 1.—7 L 21, 1. 59. § 8. D. m. 17, 1; 1. 62. §3.
de fid. 46, 1.—%1, 1. §10. 1. 2. L. 8. 1. 4. D. de his qui ef. 9, 3. —° L 8 L
20. pr. D. de int. in i 11,1; 1.8. D. de nox. a. 9,41. 1. §14. D. si quadr.
6, 1.—°1 1. §43. D. dep. 16, 3; . 14. § 15. D. qu. m. ¢. 4, 2.
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HOMB (BB epistola divi Hadriani, § 259 up. 17) mbckoaskums
CONOPYYHTENAMD, HO KIACCHYECKIe IOPHCTH pPACHPOCTPAHHIH €ro
HAa HBCROJBREXD ONEKYyHOBDH, THHOBHUKOBG, AENO3HTAPieBH, eciu
OHH BDb paswos Mbph BuEOBHH ''; cnopaTh 0 TOMB, CIbAyers Jau
orpasduETh beneficium nepeuucIeHEEIMH CIYIAAMH HIH  Pacmpo-
CTPAHUTH €ro Ha BCHX'B CONMIAPHEIXD J0LKHEEOBS; CHPaBELIHBOCTE
rOBOPUTE BB HOJAB3Y pacnpocTpaHeria: nec enim amplius actoris
interest '*; b) BB mbkotopmx®s cayuaaxs mwbers wbcro benef.
excussionis, T. €. OIMHB M3H COJIHIAPHEIXG XOJKHEKOBH OTBhYaeTs
principaliter, a xpyroft jmms BH TOMH cayuab, ecim OEazaloch
GesycBMHEMG B3BICKAHIe €L HEPBAro; HTO NPABAIO NPUMBHAIOCH
yike Bb KIaccHYecKoMb mpasb Kb HBCKOZBENMB cOONEKyEaMD H
YMHOBHUEAMbB, €CIH Bh NPHYMHEHIH BpeJa 21a6HHMs 00pa30Ms
BHHOBeHD OJAMHD H3b HEXD '%; ganbe, mo Hos. 4, raasmmi 10.E-
HAED orBbuaers npesmjge mopyuureas; m srbes ywmbermo pacnpo-
CTpaHeHie HA AHAJOTHYAKE CJIydYan; ¢) Bb HEKOTOPHIXH CIyYasxs
uvwbers mbero mpaso perpecca: a HMeHHO, CONMAAPHEI JOMKHUESD,
YIUIATHBIIA BECh XOJArB, MOXKETH IO OOmeMy mpaBmiay TpeGoBaTh
OTh CBOMXH COJOJUKHHROBL BOZHArpamjaenis BH paswbph, ompe-
abasemoms mo beneficium divisionis mam excussionis; xug 910ii
whaa omh MOEeTH MOTPEGOBATH OTH KPEJHTOPA WECCIH €ro Npass
UPOTHBE 1P0uHxs XoXkHNEOBD (benef. cedendarum actionum '*);
ecau ke 3TOM meccim me mocabposano Gesh ero BHHHE, TO OHB
MOKeTh npexrnasuTh utilis actio '* (§ 249 sub 3). Coampapmsivs
poJRHHKAMb ush dolus me naerca mukakoro mpasa perpecca '‘.

2. Mcnoxnenie abficTsia OXHUMB JOJKHEEOMB 0CBOGOKIALTH
NPOYAXH COJIMAAPHEXD NOJKHHEOBS '', Takh Kakb TOrAa Bpexs
yi#ke poswbmens, o6bmannoe mcnoameno. Mcmoameniio pasmsercs
depositio, datio in solutum, compensatio; ormocures am coja &
acceptilatio, sonpocs cnopHsit; o upasuabHOMY MEbHIN0, ero cab-
Ayers phmuts BB yreepaurexsroms cuucab '® (moromy uro accep-
tilatio ecrs imaginaria solutio).

11 88 pr. § 1. L. 45. D. de adm. t. 26, 7; 1. 7. D. de mag. conv. 27,

8 1. 22, D. dep. 16, 3.— 1. 22. D. dep. 16, 3. — ¥ 1. 3. § 2. 1. 89. §11. L
55.§ 2. D. de adm. t. 26, 7; 1. 12. D. rem p. 46, 6; L 11. 1. 12.1.13, D, ad
mun. 50,1,— 1. 1. §§ 13. 14. 18. 1. 21. D. de tut. 27, 3; 1. 6. C. arb. t. 5,

51; 1. 2. C. de div. t. b, 52; 1. 2. C. de contr. i t. 5,58. — ¥ 1. 1. §§ 18. 14.
D, de tut. 27, 8; 1. 2. §§ 8. 9. D. de adm.r.50,8; I. 4. D.de hisqui ef. 9,3.—
* 1 1.§ 14. D. de tut. 27,3; 1. 38. § 2. D. de adm, t. 26, 7.—* 1. 14. § 15. D,
qu.m.c. 4,2; 1. 1. § 43. D. dep. 16, 3.—*8 1, 16, D. de acc. 46, 4,
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Kpowb aruxs AByXt 00mEXD Hauarb, O3HAYEHHHE ]IBA BHIA
TOJABKO COJVARPHBIXD 00432TeABCTBh CYMIECTBEHHO OTIHYANTCA
Apyrs orh Apyra. Bb o6aacte coampapHRX® 0043aTEIBCTBH Kb
BO3MbINEHi Bpeia MekAy cOAMTapHEME joJukHEEaMEH HETH Goxbe
HEEaKof saBucuMocTH (kpoMb Bemensaokemuoii). Hamporumss,
coamjapusa 0043aTeabCTBA, BOSHHKAIMIA H3b OTBBTCTBEHHOCTH
‘8a 4ykylo 0643anHOCTH, MMEIOTH Xapakreps HPHIATOYHHIXT 00s3a-
TEIBCTBD; IIaBHOE 0043aTEIBCTBO, KOTOPOE ecTh HeoOXOXEMOe
yCIOBie NXB CYmecTBOBaHiA, ompeybiierr uXb cojepKamie H
cyAb0y; 6caxoe Tperpamienie riasEaro o64sare’scTsa (DO TPaBY
po-I0cTHHIAHOBY Takmke H litiscontestatio ¢b rIaBHEMD TOJKHH-
KOMB) Bieuers sa co000 1o o6meMy mpaBuly IpekpameHie IpH-
JATOUHArO, yMeHbIIeHie WJN yBeJHYeHie rIaBHArO 00643aTENbCTBA
(mamp., Beabacreie casus, mora, culpa riaBHAro I0JKHHKEA), Bie-
9eTh 3a CO00I0 yMeHbmenie WIH yeeamuenie npuparounaro. Ho
8bTe 00paTHOfl SaBHCHMOCTH rJaBHArO 00643aTENBCTBA OTH HpHAA-
TOYHAr0; OTCIOAa OBLIO TOXBKO OJHO M3bATIE, COCTOABMEE Bb
TOMB, UTO, 10 JO-IOCTHHIAHOBY mpasy, litiscontestatio ¢b mnpuga-
TOYHEIME J0JUKHEEOMS OOGHApPY:RNBaJA CBoe moriomaiomee abiicrsie
TaKKe JJA PJIABHANO H I NPOYUXD OPHAATOYHEIXD JOKHUKOB,
Takh Kakbh HCKb O OPHAATOYHOMTD 06A3arenpcTBb HEMEICIHMD Gesb
HCE3 O TIaBHOMB; HO ‘M 9TO u3bartie ycrpaneno IOcrmmianoys '®.
Takaws oGpasoms, dTu coampapuna obssareascTsa phsko oTm-
Yal0TCA H OTh KOPPeabHEIXD 0043aTeNbCTBD, Bh KOTOPHXH 006s3a-
TEAbCTBA OTABABHEIXD cOrrei HaXoAATCA BB OTHOMEHIM pPaBHOI
8aBHCHMOCTH JPYI's OTH Apyra M PaBHArO BJiAHIA ADPYI'S HA APYra:
HCTOYHHMKHM OPAMO NPH3HAIOTH 3TO pasimuie *°; 0 KOPPEAILHHIXB
oGasarexberBaxh ckasamo: sunt duae obligationes eiusdem pote-
statis, 0 coumIapHNXD 0643aTEABCTBAXD, 0 KOTOPHXSH subCh HieTh
pbus: est aliqua differentia obligationum, rei obligatio (razasmoe
o0a3aTeabcTBO) est plenior; HEOCHOBAaTENBHO TOCHOACTBYIOILEE
mabHie NpUYHCIAETH OTH COJMZADHHA 0043aTEABCTBA Kb KOP-
PeaNbHEIMD.

III. Cpasnenie npasoommowenisi coaudapnvirs G0AHCHUK08S U
KOppeaivnuizs. Bb 1paBooTHOMEHIAXD COAMJADHEIXD M KOPPEalb-
HEIXD JOJGKHUEOBD BB I0CTHHIAHOBOMD (n muwbmmews) mnpash me
MHOIO Dasidvifi, a HMEHHO, HOBAaLifA Ch OXHUMH KODPDPEABHEME
AOILKHUKOMD HIH NPHCATA OJHOrO KOpPpPEATbHAr0 AOJMKHHEA MO-

® 1. 28. C. de fid. 8, 40.—2° 1. 5. D. de fidei. 46, 1, 1. 13. D. h. t. 45, 2.
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®erh EMBTH 0CBOGOKJAOmee SHAYEHI® Xif NPOYHXB; Ch APYrok
CTOPOHH, NEpepsBD HCKOBOH IABHOCTH (IPOTHBS OAHOr0 KOPpPealb-
BAro JOJUKHHEA BPEJIHTH W NPOYHMDB; KOPpealbHl JONEHURD He
noassyerca benef. excussionis. 3arbmb, Memty BTOPHMD BHIOMD
COJMJIAPHBIXD NOJAKHHKOBD H KOPDEANbHEIMH JOKHHKAMH €CTh Ta
PasHUIA, YTO TPHAATOYHOE 0053aTEJbCTBO 33BHCHTH OTH TJIABHATO
(sume II kom.). Hakomems, BB go-mocrEmianoBomMs mpasb Memmy
OepPBEMD BHJIOMD COJHIAPHHIXD JOJKHHEOBD H KOppealbHBEIME
polkEmEaM# OBIO eme oOFHO Bammoe pasamuie: litiscontestatio
Ch OAHHMD KOPPEAJBHHMD AOJKHHKOML 0CBOOOKIANA M IIPOTNXD;
HMEHHO OTKpHTie 3TOr0 pasiHuis IOBENO BH HANE BpeMs Kb OT-
ABIeRi0 EOPPeaJbHEX® 0043aTNBCTBE OTH TOJNBEO COMMAAPHRIXD. —
Beabaersie nesHaumTeIbHOCTH NEPEYHCACHEHIXG pasimuili mopbilmee sakomHo-
AATeIbCTBO  OCTABHAO UPOTHBONOCTABJACHie KOPPEAIBHEIXH M  COAMAAPHEIXD
0043aT€AbCTED, TOBOPA TOABKO 0 JOAKHHKAXD, EOTOPHE «0TBBYUANTH CcOaH-
JapHO>,

4) § R47. Ipmpoxa ROppeaunmn H TOIbKO comapmx'b
00432TeIbCTR.

I. I'ocnodemeyrowyas meopia. 1o vosbiimaro spemenn e pasin-
Yald KODPpPEaibHAr0 M COJHAAPHAr0 0043aTelbCTBA; IOBOPIIM
TOJBKO O KOppeaibHOMD 006ssarenscTsh, HaswBas ero OxHHMDH 00s-
3aTeabCTBOMS Ch HbckonbkmMu cyGnextamp. Ho Bors sambrmimm,
9T0, 110 KJACCHYECKOMY DHMCEOMY HIpaBy, MHOrAa (a HMEHHO BB
06JacTH TOJNBKO COJUJAAPHEIXD 0643aTENBCTBS NepBaro Buja, § 246
sub I) litiscontestatio ¢® ogHHMT XOMEKHHEOML He BIEUETH 3a CO-
6010 0CBOGOKAEHIA ro COXOMKHHEOBD; BTO OTKDHITIE IOCHY:KHIO
MOBOXOMD KB YCTAHOBJIEHII0 pASNMUiA MEKIYy KOPPEANBHRIME 1
TOJNBKO CONHJADHEIME 00ASATENBCTBAME; KOPPeaIbHOe 0083amern-
cmeo mpuswaau (U Teueph 3T0 rocmoxcTsylomee Mubmie) odnums
00A3AMENVCMEOMS €5 HICKOXLKUMU CYGZERMAMU, MOXLKO COIUIAP-
HOE  00A3AMENVCINE0 — HICKONVEUMU  00AZAMEALCMEAMU, HANP A~
BACHNVMU Ha 00uns w moms e npeomems THMb CBOACTBOMS
KOppealbHaro 0043aTeXbCTBa, UTO OHO €CTh 00HO, edunoe 00a3a-
meaveme0, OOBACHUIK IPABHIO, YTO HEe TOJNBEO MIATeXD (M AKTH,
awbiomie ¢» EEME paBHOe 3Havemie), HO m acceptilatio, novatio,
litiscontestatio, culpa, mepepwss mHCEOBOM JABHOCTH — IPOHSBO-
X4th paBmoe ab#crBie Ha 6¢mas correl, XO0TA HCXOXATH TOJIBEO
OTH OJHOro us3h HuXb. Ho Tars karbs aTo upaBmao npumbaserca
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He KO BChMB fopmamueckumt darrams (6escnopro me npambrserca
k% confusio, capitis deminutio, mora, pact. de non petendo, cnop-
HO—KD culpa, novatio), ro yemanosuau pasauvie mencdy obzex-
MUCHDIME COCMABOME U CYTZERMUCHBING OMHOULEHICME Koppeas-
Ha0 00A3aMEABCMEa, YTBEPKAAL, «uTO TH darTH, EoTOpre ka-
cawrca 00BEKTHBHALO COCTABA CAMATO 0043aTeNbCTBA, NOJE3HA
1as Bebxs correi, a Th, Koropme BiimoTH TOJBKO HA JHTHOCTD
OAHOr0 W8h HAXD, HE BATPOTHBAS COCTABA CAMATO 00a3aTeabCcTRa,
MOTYTh GHTH HOJeSHH WM BPEIHH HCEJIOYHTEIBHO 114 HEro oj-
HOTOY,

IL. Apyrin meopiu. Yrasawnas teopis morssosazacs wbRoTO-
poe Bpem:A BCeOOUHMD NpPHSHAHIENB; HO Bb mocabiuee BpeMs oHa
HE pash HOABEpPrajach HaNAJIKaMb; 0COOCHHO ke BOSOVKAANO CO-
MEBHIA pasimuie Memxy oGHERTHBHEME COCTABOME CyOLeKTHB-
HEIMB OTHOIIEHIEMH KOPPeaibHaro 00:3are’xsersa; BO-IIEPBEIXD I110-
TOMY, 4TO ITHMB eme He OOBACHATCA, NOVeMYy e HbkoTOpHE
farrar rbicreyoTH 00LeRTHBHO, a H'i;lcor(')pme CYOBeKTHEHO; BO-
BTODRX'S IOTOMY, 1T0 BOOGmE CYGHEETH 0043aTeNhCTBA M CaMO
0648aTEIBCTBO Haxoxarcda Bb Takoi rhcmod cBasm apyrn o Apy-
TOMB, YTO BCAKIE (akTh, Kacaomifica cy0HekTors 06sasarenbeTBa,
Eakb TAKOBBIX'B, JOJEEHD BostbiicTBOBATE % MHa 0643aTenbeTBo.
Cioaa npuCOeIHAAETCA eme TO, 9TO W CAME HCTOUHHEM HA3HBAIOTH
koppeaibHoe 00asareascTBo Te una obligatio, To plures obligatio-
nes . Berbxcrsie aroro Bn mocarhxmee BpeMA OBUIE NpeNJIoKeHk
Apyris Teopim o mpmpoxt KoppeaibHaro oGssaTelsCTBa.

1. Hbgoropse BooGme me mpusmaiors pasInyis MeKLYy Kop-
PEAIBLHBIME H TOABKO COJNJIAPHKIME 0643aTeIbCTBAMH. IIpasuaa,
KOTOPHIA  TOCHOACTBYIOmee MHbHie CBOXUTD Kb efuHCTBY Koppe-
aMbHAT0 0043aTeNbCTBA, OHH OTYACTH CUHTAIOTH NOCTAHOBICRIAMH
THCTO MOJOKATENHArO Xapakrepa (—HCTOYHEKM BOBCE HE 1al0Th
TOBOJA TAKB AYMAThb—), OTYACTH BHIBOAATH HXD HSD npenoia-
PaeMOft BOJNM CTOPOHD (—4TO, OYEBHIHO, HOYTH HULLE HEBO3-
MOKHO—), OTYACTH, HAKOHOIb, OHH YTBEPAIAIOTH, 40 Th npa-
BUJA, COGCTBEHHO rOBOpPA, NOMKHE OH TPEMBHATBCA M KT TOXbEO
COIMAAPHBING 0043aTeJIbCTBAND, HO 9TO OHH He UPEMBHAIOTCH Kb
TOJBEO  COMMAAPHLIMG  00A3ATEABCTBAMB IIOTOMY, uT0 mocabxmia
CyTh 00A3aTeNbCTBA Hh JENHETOBS WIH CXONAEIXD Ch JeTHETAMHE
harroBs (—o0TO yTBEpEIEHiE HEYEro He AORABHBASTD— ).

! Cp. mmme up. 4—8.
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2. Jdpyrie, yiepikuBad pasiuuie MeRIy KOppealbHEMH 006~
3aTeJBCTBAMH M TOJIBEO COJHIAPHRIME, HA3HBAKTH KOppealbHOe
00:3aTeIbCTBO  0093aTeJABCTBOMD  CYOBHEKTHBHO-AJbTePHATHBHEIMD:
Bb KoppeaipHOMD OG4sareabcTsh me pbmeno (in pendenti), kro
u35 HBCKOJBEEXD JHIL ecTh KpeiuTops (MIH XOMKHHED); 9T0 He-
phmuteasnoe cocroinie npekpamaerca mocrbiyomuns abicTeiens
(electio, occupatio); mampoTHpb, Bb TOJIBKO COJHAAPHOME 006:43a-
reascTBb uymberca psgomd nheroasko onperbaenumxn o06dsa-
TeIbCTBD, KOTOPHA (33 HCKIIOYEHIEMS IIATE:RA) HE 3aABHCATH IPYID
oTh Apyra. 9ra Teopis NpOTHBOPEYNTH HMCTOMHEKAMB, KOTOpHIe
KQEIAr0 M3b COITel ¢h caMaro HAYaja HasKBAITH IOJKHHKOMD
HIM KPEeIHTOpOMb M 0GCY:RZAITL Kakb Takosoro: et stipulantibus
solidum singulis debetur, et promittentes singuli in solidum te-
nentur *, u T. NOA. BHIpaKeHid °.

3. ABroph RacTOAmMAro yIeGHHEA COIJIACEHD Ch TOCHOJCTBYIO-
meMs MEbHIEND OTHOCATEALHO TOABKO COAMIAPHEXD 0043aTNABCTBE;
Bb KOPPeaibHOMb Ke 0043aTeabcTs T BHANTS OHD COBOKYIHOE TPABO-
orsomenie (Gesammtisrechtsverhiltniss), 1. e. coepnmenie ojxHOrO
06maro 00ASATEIBCTBA Ch HECEOJBEEME OTXBIBHEIME 00A3aTCIH-
creamu. Boxa xbiicTByomuxs auis, 4ro6n 0643aTedbCTBO HE OBIIO
pasibieno, Mokers OHTh HCHOJHEHA TOJABKO ThMB uUyTeMs, uTo
00513aTeJIbCTBO BAKIIOYALTCA COBOKYIHOCTBIO correi Kakb whub 10
CIMHEIMG; TARKHMD 0OO6pAsOMB BO3SHHKAETH COBOKYMHOE 00A3aTelb-
¢TBO, BB HCTOYHHEAXH—Ccommunis, tota, una obligatio *, commune
ius ®. Ho, nawbe, Taks Kakbs kamamil correus ecrb camocros-
TeJbHHHN CyOLeKTh npash U o06aazaerh OTABIBHEIMD HMYIECTBOMD,
TO COBOKyHHOE 0013aTeNbCTBO MOpO&AaeTh oTAbasmoe obdsaTein-
CTBO A KakJIaro correus, Bb HCTOUYAHEAXb—propria singulorum
obligatio °, duae species obligationis *, duae obligationes ®. Bs
Ka&IoMD orabasHoMb o0asarenscTBh cymecTsyers Kakbs OH npo-
6bas; 60 KOppeasbHB# KPeluToph NPUSHAETH YIPABOMOUEHHOCTDH
CBOMXD COKPEIHTOPOBD PALOMB Cb 00010, KOPpeadbHHIil J0MKHAKD
VIBEP/KAAETh HAIMYHOCTH O06ASAHHOCTH CBOAXDH  CONONKHHKOBH
PAZOMD €O CBOCK 00A3AHHOCTBIO; OTCOOAA Cabayers, uT0 HCHOJ-

fpr. L hit. 8, 16; 1. 2. D. h. t. 45, 2. — *1..3. § 1. 1. 19, D. h, t. 45,
2.—41. 34, § 1. D. de sol. 463131§1D.deuov46,2,l‘2.D.h.t
45, 2—3 1. 31.§ 1. D. de nov. 46, 2—5 1, 9, § 2, D, h. t. 45, 2.—7 113, D.
h. t. 45, 2; 1. 5. D. de fid. 46, 1. —® § 1. T. h. t. 3, 16; L. 5. D. de fid. 46.
121 15.D. 'h, t. 45, 2. .
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HeHie KoppeaipHAro 0043aTeabcTBA, XOTA HCXOAAIIEe OTH OLHOIO
KOppeajbHaro JOJKHAKA B ofpameHHoe Kb OXBOMY KOppeajlbHOMY
KpeauTopy, Thwh He membe nperpamaers ecn OTABABHLIA 06432~
TEJIBCTBA; TO K€ OTHOCHTCA M Kb PACHOPAKEHI 06A3aTelNbCTBOMD
(mamp., novatio, cessio), ecr# Toabko Hambpemie pacnopamaionia-
rocd HaUpaBieHo Ha nperpamenie BehXb oTABABHEING o00s3a-
reancTeh; aaabe, litiscontestatio, cypedémoe pbmemie m mpucara
BIEKYTH 33 C00010 OJAMHAKOBHA nocabicrBia xuas ecmzs correi,
Takb Kakb oHbB cyrh cpeacrsa yaocrobpenis koppeauasHaro 06s-
3aTeabcTBa, a yrocrosbpenie orybasnaro xoppeaasaro oGasaTels-
CTBA HEBO3MOKHO 0e3h npelBapUTeNbHAr0 yAOCTOBEpeHis COBOEYI-
Haro obasareabcTsa. Kpowb wmenoamenis, pacmopsaskenia @ yaocro-
whpenia, mexay orabusapivn obGasareancrsamm BBTH Goabe HERa-
KO 3aBHCHMOCTH, [09TOMY BCAKIfl Apyrofi opupuuecki (artdp
(manp., pact. de non petendo, confusio, mora, culpa) kacaercs
TOABKO OJHOrO U8H COrrei.

[VIABA TISITAfL

Yerynka TpeOOBaHIV M NPpUHATIe Ha cedda 4y KUXb
IOJroB®s (cessio u intercessio).

PA3IEBID IIEPBBIIL

Yerynka rtpeboBaHii (cessio).

t. D. XVIIL, 4; C. IV, 39: de hereditate vel actione venditu.—Mullenbruch,

Lehrevondercession der Fordernngsrechte. 3. Aufl. 1836.— Kuntz2, 85 mep-

poit kaurb, yrasanmoil wb § 2456.— Windscheid, die Actio des Romischen Ci-

vilrechts. 6§§ 15—20. 1856. —Schmidt, die Grundlehren der Cession, 2 moma.
1863. 1866.— Ryck, L. v. d. Schuldverhiiltnissen. § 103. 1889.

I. § 248. Meropmuecroe BBejeHie.

Danz, die Forderungsiiberweisung. §§ 1—6. 1886.— Fisele, die actio utilis
des Cessionars., 1887.— Vangerow, § 574. — Windscheid, §§ 828. 329.— Brinz,
§ 284. — Baron, § 137.

Boupocs, moxers' au tpefosamie nepefiTH OTH Epeintopa Ha
Apyroe JHIo, 10 JpesHeMy ¢us civile, pbmaerca pasanumHo 10
OTHOIEHII0 KH YHHBEPCAJBHOMY IIpEeMCTBY H IHpPEeMCTRY CHHIY-
JAPHOMY; Ha YHHBEpCAJbHArO mpeemmuka (mHacrbjinmea, pater arro-
gator u 1. 1.) Tpebosamia (kpomb uymcro-ImuEEIXD, § 270 np. 1)
MOPJE 11EPEeXOANTh; MYTEeMH CHOrYJApHALO NpeeMcTBa (Hamp., Ha

]*
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TOro, K10 Xorbas cosepmuth MbHY, kKymmo tpeGoBamia) TpeGoBa-
Hie He MOrio GHITh IepeHeceHo OJHNMD KPeIHTOPOMB; IAsd mepe-
Boca TpeGopamia HeoOxoxuma Omuna delegatio (§ 307), 1. e. Takas
cxbika, KOTOpas 3aBHCHTH OTH cOrjIacia JNOMKHAKA H KOTOpad He
IepenocHTs crapoe TpeGosamie, a sambuaers ero HOBHMB. Ilpm-
YHHY BTOr0 TOCHOACTBYIOIee MHBHIe BHIETD BB TOMB, YTO 06A3a-
TEJBCTBO, MNPEACTABIAA YUCMO JuuHOe OTHOMIEHIe MeXAy JByMA
cy0BbexTaMm IpaBh, IO CAMOMY CBOEMY NOHATIIO He MOKeTh OHTH
nepeHocuMo, ¥ 4ro mepembma kpeauroposs usMbHAeTs camo 06a-
sareabcTBo. OueBHAHO, T0 MOKHO CKA3aTh TOJIBEO O TAKHXH 004-
3aTeJbCTBAXD, HA KOTODHA OKashBaeTh ouperbieHHOe BiifgHIe JHY-
HOCTh CTOPOH® (HAmp., 0043aTeibCTBA KB YCIyraMb, Kb YCTaHO-
BIeHil0 ysyppykra, § 270 unp. 1); ecas Gu 970 oGbACHeHie OBLIO
CIPABeIIMBO OTHOCHTEJILHO BCHXD 0043aTeNbCTBB, TO 9TO HE JO-
uycraao Obl Takke nepexoxa TpeGoBaHill M0 YHHBEPCAIBHOMY Ipe-
emcry. JbficTBuTenbHAA NPNUNEA SAKIIOUAETCA B TOMB, UTO APEB-
HeMy ius civile megocraBano (fopMve 1A TEPeHOCA OMOMAVHHLS
TpedoBanifi ' (YT0 UpH HEIHAUATEJNHHOCTH 0043aTEIHCTBEHHATO 000~
pora BH cpejmifi mepioxb pPHMCKONH pecrnyGJnKH HeYIUBHTEIBHO);
Takylo Gopmy Hago O6uwio cospars. e mamum gump mocak BBe-
nenia QopMyaapHAro mpomecca, T. €. TOIAA, KOrAA CTAJX0 BO3MOKHO
BEeCTH CBOH mpomecch He JUYHO, a Upe3b CBOEro IpejcTaBuTels
(cognitor, procurator) *; myrewms litiscontestatio c¢b orhrumronms
npexcragureds ybaaxca dominus litis, 1. e. phmenie ‘npousHoCH-
JOCh Ha HMs NpejCcTaBHTeNd; npokyparopd umbab actio iudicati
M J0JKeHD ORb 8arThbMb pPasCUMTRIBATECA Cb HPEACTABIAEMBEIMB °.
Taxums oGpasoms, ecam kro auGo xorbanh mepeiars csoe Tpe6o-
BaHie Japyromy, TO OBHB JaBaxb mnocabpmemy mandatum agendi
(ynoamoMOUMBAND €ro HOXYYUTH HCTOJHEHIe M BB caylab Heo6Xo0-
AMMOCTH BYaTh MCKB), saABida sMberb cb Thyb, uro omm MOEeTh
or0 crbaats in rem suam (T. e. Bb coGerBeHHOMD HETepech, me
AaBasg 0TYeTa, Ch NPABOMB YAep:KaTh 3a 000K NOJVYEHHOE OTH
NOJKHMEA): npejcrasurens Abraxca cognitor wim procurator in
rem suam ‘. Takuws uyrems uorpedsocrt 060poTA Bh SHAMH-
TeNbHOil vacTH OBLIM  VJOBJETBODEHH; XOTA Kpeiutoph (cedens)
YCTYnadh TOJBKO Cks (103TOMY MCTOYHHMEM 4amie roBOPATH O

! Gai. 2, 38. —* Gai. 4, 82.—? Gai. 4, 86. 87; fr. Vat. 817; 1. 4 § 5. D.
de app. 49, 1; 1. 11. pr. D. de dol. exc. 44, 4 L 22. 23. C. de proc. 2, 12.—
4 Gai, 2, 39.
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mandare, cedere actionem, nesean o cedere nomen), XoTa cessio-
parius OBLIB TOABKO #pedcmasumedeMs EPEIUTOPa BB mponeccs,
HO, MOJXyYas MCKB, IeccioHapiii BB CYMECTBEHHKIXD OTHOMEHIAXD
npioGpbrars u TpeGosamie. Bupouems, TOJABKO Bb CYMECTBEHHEIXD
OTHOWEHIAXD, UT0 BUHO W3 cabayomaro: mand. agendi in rem
suam MopIexRaN0 OOGHKHOBEHHEIMD IPABHIAMB MOPYYSHid I M0ITOMY
(§ 306 sub III) Tepsuao cuay Beabrcrsie oTMHHBI yHOXHOMOYIA CO
cropoust Mampamra (Ueaenta) ', a Takme u Bexbpcrsie cmeprm
MAHJAHTA HJIA MamjaTapid (HejleATa WIH IeCCiOHApid), ecad JTH
$arta macrymamm g0 litiscontestatio mecciomapis ¢b ROMKHUEOMD
(debitor cessus). Yro6m ycTpamnTh 970 HeyxoGCTBO, BB HMIepa-
TOpCKilt nepioxs OsLIa faHa mecciomapilo actio utilis suo nomine .
T. €. IpaB0 IOJYYNTh IIATERS M BYMHHTL HCKB, We ewcmynai
@ POAU MPEICMAGUMEIR NEPEONANAIVHAL0 KPLOUMOPA, HO Onit-
cmeya oms cgoerwo umenw. Maxo mo wany (¢b 3-ro Bbra mo P.
Xp.) ara actio utilis suo nomine craia XaBaThCi H BB TARHXD
cayuasxs, rEb Epeamroph coschwh He Jaerh HuRagoro mand.
agendi, HO sakmovaers CABAKY OTUVKIEHIH, KOTODaA 00:ASHBAETH
ero k5 BEjarh mand. agendi (raxsh Has. cessio voluntaria: kymis ®,
datio in solutum ?, xerars ®, yeramosiemie mpuiamaro °, rapemie’"):
Mai1o Toro, sra actio utilis craza mpmybHATHCA B Kb HBROTODHMB
TAKEMD CAyuaaAMH (Kakb WHROTOpHE yTBep&KIAITH—EO BehMB),
goria Kro Jubo o6ssaEb Kb yerynkh TpeGosamia 6z cuay nopMvt
npusa (Takb Has. cessio legis, § 249 sub 3).—IIpupoxa oroii
actio utilis cmopma. Mmorie xymMaoTh, 4TO OHA KaCAETCA TOJIBKRO
OTHOMIEHIA MEKLY HeJIeHTOMD W IeccioHapiems, Aapad mocabimemy
TReproe (meormbHEMOE W macTBACTBEHHOE) NPABO; OTHOMEHiA ke
MRy IeccioHapieMb W JOJKHHEOMb HCKD STOTH HE 3aTPOrHBALTH:
neccionapilt Bce Takm ocymecrsisers wuyscoe tpeGosamie. Jpyrie
nosaraioTs, uto actio utilis oxparsiBaeTs m 910 mocabgHEe OTHO-
menie, TAKb UTO mecciomapiit nsh npeicTaBuTeNa negenra yhaaerca
COMB YIPABOMOUGHHHIMD, EpELATOPOMH NoMKEEEA. CrHpasefiuso
nocabapee MabHie, Takh Kakh TONBKO OHO OOBACHAETH, MOUYEMY
geccionapit Momers rbficTBopaTh OTH €600 HMEHH; LO3TOMY

1.3, C. de nov. 8, 41.—* 1. 16. pr. D. de pact. 2, 14; 1. 55. D. de proc.
3: 1. 1. C. de o. et a. 4, 10; 1. 33. C. de don. 8,53. ®1. 16. pr. D. de pact.
) 14; 1.7.1.8.1. 9. C. h.t, 43%1 112 C deo. eta 4 10.—"12
C. de 0. et n. 4, 10.—2 1. 5. C. quando fisc. 4, 15.—° 1. 18. C. de leg. 6, 37.—
10 ], 33. C. de don. 8, 53.

-
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118 HOBATIE M ARTH HECCIH, § 249.

MOKHO YTBEDIKIATH, uTO Cessio BH mosgwbiimems puMcKoMb npash
UPOUSBOIMTS CHHIYJADHOE NPEEMCTBO BL TPeGOBAHIAXD: (essio
ACAACMCA 30NCH INUCMEUMEIVHYME NPEEMCMEOMS 65 Mpebosaniv,
@ He NHOGauien, MOIMOMY RNPUOAMOUNBA NPAGA U NPUGU.ACLIN
neperooams mosice na ueccionapia (§ 250 sub 2 a); 910 mof-
TBEPIRAALTCSA B BHIPAKEHIAMH UCTOYHHKOBH, Kak® To* obligationem,
debitum transferre, donare '*; ogmako meodxoxEMO sambraTs, uro:

1. Ilo qopat n no maspamiro mexents ocraerca KPeIUTOPOME;
KaKL OOHHTAPHOMY COGCTBEHHHKY WCTOUHHKH He NPHCBAHBAIOTH
Haspania dominus, a mperopcromy HacabianRy Hassamis heres,
TOYHO Tak#ke HeJb3d OXmAaTh W npnmbrenia ciosa creditor ks
necciomapiio. Jlaa cospemennaro IpaBa 870, ROHEYHO, He AMBETH 3HAMEHIA.

2. OGcrosrenseTso, KOTOpoe 0G0CHOBEBAGTH actio utilis meceio-
Hapia (oraypurensnas crbika, mpejmmcamie npasa) camo mno ce6h
HensBECTHO NOIKHERY; n09mMO0MY O0MG MoJCems & nocamw coeepuie-
HIA YECCIU OMMOCUMDCA KD UEOCHMY, KAKS Kn xpedumopy (naup.,
ynaamuwms emy Joaws, cosepwums s wums compensatio) ** do
mwLs NOP, Noka ue yswaems o vecciu. Ho cnopmo, ceasmpaers
Ju JOJUKHHEA € HEeccioHapieMb BCAKOe KakuMb GR TO Hm GHUIO
oGpasons pomexmee jo Hero cebibmie o meccin (dmmp 6R 10CTO-
BbpHOE), MM TOABKO mpamMoe mepbmenie (denuntiatio) co cropons:
necciopapia (WIm Takme W UeJenTa, KaKb HBROTOpHE yTBep®KIa-
©018). Merounnku 1o ynommmaors o denuntiatio, To oGxonars ee
MoudamieMs '*—a10 AOKaswBaers, uro denuntiatio me Tpebyerca,
HO pEKOMeHJyercs; Jid HeccioHapis BechMa BaKHO HE OCTABIATH
usBhIenia JOMKHHKZ HA NPOH3BONDL CYABOH.

1I. MorMaTru4ecKoe u3J0KeHie.

A. § 249. Tlonarie ® arTs mecein.
Vangerow, § 574.— Windscheid, § 330.— Brinz, § 285.

Heccia ecmv camocmosmevmwuii nepenocs mpedosanin oms npe-
dumopa na Opyroe auyo. Ona copepmaerca:
1. MspiBieniess €O CTOPOHH KpeguTOpa BOJIH IEPELaTh Apy-

1 1 23 C mand 4,85 L2 §8 D. h. t. 18, 4; 1. 5. § 2. D. qu.
m. p. 20, 5; 1. 64 § 4. D. sol. matr. 24, 3; 1. 64. pr. D. ad sct. Tr. 86, 1.—12 |,
23.§ 1.D. h. t. 18, 4; 1. 17. D. de transact. 2, 15.— Cp., em oanoit cropon,
L 3. C. de nov. 8, 41; 1. 4. C. quae res p- 8, 16; e npyro# cropomm, 1. 17.
D. de transact. 2, 15; L. 18, pr. D. de p. a. 13, 7.




HOHATIE' M AKTH ugccim. § 249. 119

romMy mpaBo TpeGOBAHIA WIHM BSEICKAHiA 1O TpeGoBaHii0 BH CBOKO
(moaydaomaro) NOAb3Yy U NPUHATIEM CO CTOPOHE XPYroro. Jaa
WsbABIeHia 1o Boaum (m x1a npmEaATia) ocobof (opME He Tpe-
Gyercs, HO OOHKHOBEHHO OHA COBEpPmMAETCA Bb naCcEMeHHEOR opmb,
9TOGH JOCTABATH IECCIOHADIID CPEACTBO XOKABATENHCTBA HECCIH.
Corzacia jpomxmmga ne tpedyerca'. Ileccia ects aGerparToh
goroBoph. AGerTpaktHas Boaa mepemectn TpeGopamie mwkers sb
a1y (kakb animus dominii transferendi npm traditio, § 131 up.
14) kagyio Ju60 KOBEperHyl0 whib (causa cessionis), Kb KOTOPOH
npuybaaoorca TH ke UpaBmia, Ir0 # Kb causa traditionis.—
Uzpapienie BoJM ABISETCA HBIHNIHEMD, €CIH Causa Cessionis sa-
Rmouaercd Bh Kakof auGo OTYyAETEJABHOH crbarb, cosepmenHOH
KpenTOpOMS, KAKD TO: KyIus, Jerars, ycraHosiemie dos, jnapemie
(cp. mekers § 248 kb mp. 6—10); TOria meccid HABHBARTCA
cessio voluntaria; BB IPOTHBONONOEKHOCTH mocabpuedt Ta meccid,
£OTOpPAs OCHOBHIBAETCH HA NPEJNHCAHIE 3AKOHA, HAZHBAETCI cessio
necessaria, HAIp., COBEPMANIMN MIATERD KOPPEANBHBIH MM COIH-
IapHE IOMKEEED ocymectsazers benef. cedendarum actionum
(§ 245 np. 13, § 246 mp. 14).

2, CygeGHBIMG IOCTAHOBIeHieMs: BH phmenin mpomecca o pas-
abak ?, mam aas menoxmenia kakoro mm6o pbmemia; Bh mocabr-
Hems cayiab Mu mwbewms mepeBorb puwbero maareska. Iepesors
puhero maarema, mo M. y. 1. c. § 736 cabx., 1omyckaeTes TOAbKO NPH JeHex-
BEXD TPeGOBAHIAXB; eMY NpHHAAICRNTH (Kawh oTMBueHO BB 00psACHRTEILHOI
samickd x5 IL. v. . ¢.) xapakreps datio in solutum (§ 225 sub 2).

3. HemocpelcTBeHHEIMT NoCTAHOBIeHieMs sakona (cessio legis).
Ho sBaserca CHOPHEIMD, MOKETH JH Kasmimii, KTO UMEers sakoH-
HOe NpHTAsamie WA YCTYURY TpeGosamid, ipso jure BHCTYIATh Bb
pOJE Hecciomapia, mim 9T0 mpuMbHAerca Jumb Kb OTXBIBHBIND
HEMHOIEND caydaswb *; nepsoe Mabmie mpoTHBOPHYMTE HCHEIMYL
ceupbrensersans merounukopn . JIbiicrrTeabnre cayuam cessio
legis cyTh cabayiomie: nbroTopme coamiapube M0JKHUKH, yiIa-
THBH Bech JAOAMb, MOTyTh Bb CHIY 33KOHA TpedoBaTh COOTBLT-
CTBYIOIIEXH YacTell OTH CBOMXH COXOMKENEOBD (§ 246 mp. 15);
He NOJYUHBIIA 0083aTesbHON R0JH HACHBIHNKD, KOTODHE COBEp-

118 C. h t 4, 891 1. C.de nov. 841.—2 L. 8. D. fam, erc. 10, 2.—°
L. 57. D. de leg.1 (30); 1. 1. §§ 13. 14. D. de tut. 27, 3 1. 4, D.de his qui
eff. 9, 8; 1. 8. § 16. D. de inoff. test. 5.2; L 2.D. qu. ex £ 26, 9.—¢ L 11. C.
de fid, 8.40; 1. 49. §2. D. de a. p.41,2; §4. L. de fideiuss. 3, 20.



120 UPABOOTHOMIENIA UEIEHTA W UECCIOHAPIA KB 10AKEEEY. § 250.

mnak rescissio testamenti, Mosmkers BB CHIYy 3akOHa TpeGoBaTE HA-

841D OTRA3H, BWIAHHHE HACKBAHMEAME N0 sapbmanio, ors mmms
HOJYYHBIIAXE °.

B. ITpaBoOTHOMmIEHis.

1) § 250. nexenra u mecciomapia & AOIRHHEY.

Vangerow, § 575. — Windscheid, §§ 331. 332, 334. — Brinz, § 285. — Belkker.
98. Beil. L

1. Hexents en momenta coBepmenia cessio (a He Ch MOMeHTa
denuntiatio, kaks mhroropre I0JAralTs) TepAeTh CBOe TpefoBa-
Hie '; orciofa cabxyers, Bw 9aCTHOCTH, 4YTO BTOpPOK mecciell oH®
HUYEr0 He IepeHOCHTh Ha HOBaro mecciomapis. Thws me membe
AOMIKHUKT, [OKA He Y3HAETH O LECCiH, MOKETH MOCTYNATH Ch HeAeH-
TOMD KaKb Ch KPeAUTOPOMS 2.

2. Iecciomapiii ¢v Momenta cosepmenia cessio (2 He ¢b MOMEHTA
denuntiatio, kars nbroropsre noJaraiors) npio6phraers rpeGosanie u
MOETD UMb PACHOPARATHCA 110 CBOBMY yeMoTphuii, Hanp., mpocTaTs
ero, MpeICTaBuTL Kb savuery, OTuyiuth °. OHL MOKeTh OCYIIeCTBHTH
TpeGoBanie BL TOMB Ke 00beMb M TOJBKO BB TOMD o0wewmb, Kaks ne-
ZeHTS °; B BTOMS OTHOmEHIN mosxwhimee 1PaBo (Mo KOTOpPOMY IIec-
ClOHADIll NPHBRAETCA KPEMTOPOME) ZOMKHO GHLIO viepxars Beh
crbrersia npexmaro (mo roropomy neccionapiff mpussaercs Jmms
peICTaBUTeIeNs KPOINTOPA), NOTOMY uTO MHAYE WM mecciomapif,
WIH JOJKHARD moHech Ol ymepOs. Orcioxa cabayers:

a. Ileccionapiio upumagre:kars me Tousko Beh IPHLATOYHBLSL
npasa (Ha SJ0TH M TPOTHBS nopyuareseif) ’, Ho ® upuUBHIerim,
U T0 He TONBKO privil. causae, mo m personae cedentis, manp.,
IpONEHTHAA M 3al0ropas upmsmieria ¢mcka ®; u6o Bb TIPOTHB~-
HOMD cayual TpeGosamie BB pykaxs mecciomapia YMEHBIIHI0Ch
Onr B whah; Thus me membe mcroummrM wermowawTH OTCIOlA

*L 8. § 16. D. de inoff. test. 5,2. Cum. eme CHEryIApHHIl cayvait 1, 53.
i, £.D. de cond. ind. 12, 6.

' L 16. pr. D, de pact. 2, 14; L. 18, pr. D. p- a. 13,7 1. 26. D. de proc.
3, 8.—*? Cum. rercrs § 248 ¥nup. 1. —3 1, 6. D. h. . 18,4, — ¢ 1. 20. pr. D,
h. t. 18, 4—°1.13. § 1. L. 16. D. de pact, 2, 14; 1. 17. § 8. D, de inrei. 12,
21 18. D. de comp. 16, 2;1. 83. C. de don. 8, 58.—¢1.8. C. h. t. 4, 89.—" 1.
6128 priD. h. & 18 41 6. 1.7..C..de 0. 6t.5; 4, 10; L 14. C. de fid.
8, 40.—% 1. 43. D. de us. 22, 1; L. 2. 0. de his qui in pr. 1. 8,18; 1. 7. C.
de priv. £ 7, 73.
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JAWYHE  OpaBa npeumymecrsa B5 Komkypeh (privil. exigendi
personae) °; 5T0 TOJOKeHie NHTAIECH OOGBACHATD DASHEIMH CIO-
cobayu, HO efBa IH ero MOxHO oupasiare.—lIpomeccyarpasia
npuB@ieriy nefenTa (Hamp., UPHBUIErid OTHOCHTENBHO MOACYX-
HOCTH, 0CBOGOEAEeHie OoTh cautiones) He HmpWHALIERATH IeccioHa-
pilo, Takb kKakb omb He Kacawrca TpeGopamii.

b. Moxers Jm meccioHapiil BOCIIOAb30BATECA CBOMME COOCTBEH-
HEIMH JHYHBIMHE OpEBEIeriaMu, Bompochs cmopumii. Ilo mpasmib-
nomy Mmubmilo, ero crbiyers phmuTe BB OTpHIATEXEHOMD CMEICTD,
[OTOMY 4TO. BbH NPOTHBHOME ciydad goaxmmks mnorepmbis OH
seabacrsie meccim  ymep6s. IlopTBepiaenii BH HCTOYHHEAXD
b1 '°.

¢. Behb Bospamenid, KOTODHA XOKHEED MOrSs IMPOTHBOIOCTA-
BATH INeJeHTy (HANp., BO3pAKEHIe KOMIEHCAIH), COXPAHAKTH
CHIY W TPOTHBDH MECCIOHADPLA, ecAu MOALKO 60 6PEMA UL GOIHUK-
HOBEHIA  COANCHUKS He SHAAZ ewle 0 UeCCit.

2) § 251. uejenta ¥ mecciomapia Xpyrs Kb Xpyry.

Schliemann, die Haftung des Cedenten. 1848, — Vangerow, § 575. — Wind-
scheid, §§ 336. 397.—Bring, § 28b.

1. O6asaHHOCTH NEJEATA CYTH crbayomia: OHD X0NEKEHD BO
BehXb cayvasxs (T. €. Bb UeMb OB CAausa Cessionis HE SaKIOYa-
Jace) coxbiicTBOBATH IECCIOHAPII BEL OCYIIECTBICHIN TpeGoBaHiA,
BH UACTHOCTH: VKA3aTh M BHAATH €My CPeICTBA JORASHBaHIA ';
nanxbe, OHB JOJEKEHD BHJATH IeccioHapild Bce TO, YTO MOXYYHID
ors jromknmka °. Hamporuss, Bompocs 00% ero orpbreTBeHHOCTH
sa cymecrsosamie TpeGoBamia (sa nomen verum, debitorem esse)
uan  3a ero (pAKTHYECKYI0 OCYIIeCTBEMOCTb (3a nomen bonum,
HajJe:RHOCTH TpeGosamia, locupletem debitorem esse) pbmaerca
PasIuUvEO, CMOTpS MO CAusa Cessionis: Aapuredb wim oOpeveHeH-
HBIH OTKA30Mb He OTBBUYAaeTs HU 3a TO, HE 3a JApyroe, npojasensb
me orsbuaers sa nomen bonum, BO orphuaers sa nomen verum °;

1. 42. D, de adm. et per. 26, 7. — 1° [Ipunexennna npexae 1. 6. D. de
jure fisci 49, 14 = 1. 17. § 6. D. de us. 22, 1 roBopars 00k YHHBEPCAIb-
HOMB TIpeeMcTsh. i

11, 28. 1.55. D. de proc. 3, 3; 1. 6. L. 14, pr. L. 23, pr. D. h. t. 18, 4.—
21,28 §1. D, h. t. 18,4.—* 1. 4. L. 5. D. h. t. 18, 4; 1. 74 § 8. D. de ev.
21, 2; cf. 1. 10. 1. 11. 1. 12. D. h, t. 18, 4; L. 18. § 8. D. de don. 39, 5; 1. 75,
§§ 1.2. D. de leg. 1(30); 1. 31. pr. D. de a. e. v. 19, 1.



122 JOOYCTHMOCTH M HEJONYCTHMOCTH nrcerm. § 252.

JOJEHHRD, JCHERHOE Tpeﬁonaaie ROEro mnepeseieHo ByBero maarexka ero 'KpC)!H-
Topy ( 249 sub 2), maxwe ne orpbuaers, mo IL y. roc. § 736
YacTh 2, 32 momen bonum; YNpaBAAKIIA HUMYMECTBOMB, KOTOpHIH
npespaTnas nocabgree (Mam YacTh ero) b TpeGoBamifg, OTRBUAETH
8a HXH ABHCTBATENFHOCTS M 32 HXD HAJEKHOCTH; HO 9TH IOXO-
wenia wacro ormbmarores ocobmmMs pactum adiectum.

2. OGasanpocTd mecciomapis saBHCATH OTH causa Cessionis;
NORYNIUED JOJKEHD YIJIATHTH NOKYyOHYI mBEy m T. 1.

C. § 252. JomycTumocTs M HEJONYCTHMOCTD ILeCCin.
Vangerow, § 574.— Windscheid, § 335.—Brinz, § 285.

I. Ilo o6memy npaBmiay Iecci JONYCEaeTcid OTHOCHTEJIBHO
Bchbxb TpeGoBamil, Kakbh YCJIOBHEIXH, CPOUHEXH, OGyAyHUXH, TAKD
W HATYPAJbHHXH W NPHIATOYHHXH (Bamp., TpeboBamift upouen-
T08%). Bb o6aacTe JABYCTODOHHNXD 00A3aTeNbCTRD Kakiad CTO-
pOHA MOMKETH YCTYIHTh CBO€ Tpe(oBaHie, 4T0 OJHARO He 0CBOGO-
AKIAeTHh ee OTH ed J0ara; HoaTOMy, ABYCTOPOHHArO AOroBOpa, KaKs
wwAa20, 0 PEMCKOMY IPABY, HEAb3:A IePEBECTH 10 CEssio; WHaYe
N0 COBPEMEHHOMY DpaBY—BexbicTBie HOBATO WHCTHTYTA NDABATIA Ha cebd
yymnxh foaross (§ 254 sub IV).

II. By whbroropmxs cayuasaxs meccia sampemaercda # Bb CIY-
yah COBepPHmIEHiA BONPEKH SaUPETy NPHSHAETCA HHEYTOXRHOW. ITO
OTHOCHTCA: 2) Kb TAKHMDB TpeGOBaHIIMDH, KOTODHA 1O OTHOMEHII
KD KpPeAHTOPY ABIAIOTCA YHCTO JHYHEIMM, HANp., 006A3aTENLCTBO
K OPeJOCTABIEHII y3yQpYKTa, AIMMEHTOBD, JUYHEXH yCayrs *; b)
00 WMOEPATOPCKEMS NOCTAHOBIEHIAMD °, Sampemaercd YCTYNEKa
cnopaExb TpeGosanilt kpomh cayuaess ycranmopiemia dos miam do-
natio propter nuptias, mnposoit cxbakm, pasgbia macabicrsa ¥
HCIIOJHEHIs OTEAasa; »10 orpammyenie yerpameso §-un 236 IH. y. r. ¢y
¢) W0 BHCKOIBKHND HOBBIND MMIEPCKHMB SAROHAMD %, HHYTORHA Heccid
(3a101b, TepeBoAn, HAJ0EEHIe APECTAa) BO3HATDPAKACHIA 52 PabOTHI MW yeayrH
A0 AHA UJaTEEA, A PABHO M CAYKEOHEIXD XOXO10BTh YHHOBHHEORE H BOGHHO-
CAYKAUAXH, NpaBa HA Nocobie H3H BHECHHRIXD BB PELHCTPHl Kaceh BoHO-
MOUIECTBOBAHLA, UPABA HA DPEHTY MIB TOCYIAPCTBEHEHIX'D Ycramopiemiii crpa-

1 ¢f. 1. 58. pr. D. loc.19, 2; 1. 53.pr. D. de a. e. v. 19.1; L 13. D. qui
pot. 20,4.—* 1. 9. § 1. D. de op. lib. 38, 1.—* 1. 3. L. 4. C. de lit- 836.—%
Reichsgesetz 21 iwoma 1869 r. § 2; 31 mapra 1573 »r. § 6; 2 man 1874 1,
§ 45; 7 aupbag 1876r. § 10; 156 ions 1883 r. § 56; 6 ionx 1884 n. § 68;
22 iwong 1889 r. § 40; Reichscivilprocessordnung § 749.




lex Anastasiana. § 253. 123

XoBamig na caydaii cTapocTs m meenocofHOCTH KB TPYAY, & PaBRO W mpasa

HA DEHTY MGH CTPAXOBAHIA OTH HECYACTHEIXH CAY4aeB: MPopeccioHaTpuRIMm
" c0103aMH, v

III. By whkOTOPHXH Cayuasxsh Hexsss YCTYNHTh TpeGosauia
onperbIeHABIMG JHUAMD; HADYIIEHie TAKOrO Sampemienia BIeYeTd
32 CO00K TOAHOE OCBOGOMAGHIC JOKHWEA. OTH caygadm cabr:
a) HUKTO He MO:KeTh VCTYUHTH cBoero TpeGopaHis Oorbe Cuib-
HoMy (potentior), T. e. TakeMy amimy, KOTOpoe BCIBACTBiE CBOEro
COMAJBHArO MOJOKEHIA JHMAaJ0 OB A0IKHNKA BOSMOKRHOCTH BECTH
yembmuo npomecch 5 cnopHbe BOUPOCH, BOSOYAICHHAE STHMB Mperii-
camiess Oeotocis u [oHOpiA, MoryTs mwhTh TOIHKO METOPHYECKIll HHTEPECH,
TaKh Kaks Teneps HETH potentiores b sTowm cMbicah; b) mo repMaHCRUMD
EMIEPCRENS 3AKOHAND eBpefil He MOXKeTH YCTYUTH XpHeTianmmy TpeGoBamiz,
EOTOpOE ey NPRHAJIEKUTH UPOTHES XPHCTIAHHHA °; B 8TOTH 3aKOHD Ha Npak-
THED yike JaBuO He cobawiades; QopMaibHo OTMBHHAD eI0 COI3HEI 3aKOHD
3 iwaa 1869; ¢) KPeIUTOPH ONEeRaeMaro He MOXETh VCTYHHTh CBO-
ero TpeGoBamid ONeRKyRy jaske nocrxh OKOHYAHA ONEKH, ecam Tpe-
GoBamie BOSHHKJO eme BO BpeMa onexn °.

IV. Pacta de non cedendo mupussaoTca XBACTBETENBHEIMI,
COBeDIICHHAA BONDEKN Yrosopy yerynka He mwmberh CHIEL

D. § 253. Lex Anastasiana.
Vangerow, § 576. — Windscheid, § 333.

Ilo sakomy mmmeparopa Amacracia’', mecciomapiff, KOTOpHI
KyIETH TpeGoBamie 3a CyMMy MEHbIIe HOMHHAIBHOM, HE MOKETH
TpedoBaTh OTH AONKHHEA (Goabme YNIAYCHHOH HMD CYMMEI suberb
T OOHIYHEIME NDOIEHTAME; O AONOJIHATEABHOMY INOCTAHOBIEHIIO
I0cruniana ?, B caysah o6xoga sTOro sakona THMH myTeMD, 4TO
yacTh TPeGOBAHiA MpOAAeTcd, a YACTh AADHTCA, MM THMB IyTeMb,
qr0 Aa8 BUAY Aapurca mhioe tpeGoBamie, MOIKHHED 0043aHD Kb
IJATE:RY TOJNBKO ynuaueHHof cyMusl. OTh pasmocTd JBYXH CyMMD
JOGEHEED 0CBOGOKIAeTcA. S3aKOHD 2TOTDH, Kakh 9T0 B HEMD ACHO
BHDAMEH0, OTHOCHTCH TOJAbKO Kb Kymab TpeGosamift, HO He Kb
KyILIe-IOROGHENG CIbIRaMD, KakoBH, Hanp., pasybas comaciba-
nakoBs, datio in solutum, yerynga mo muposoit cxburb. Ho m mo
OTHOWIERIM Kb Ky NPAKTHEA W Teopist OrPAHHTNIN JAKON AacTacis (A3BABD

+1. 2. C. ne lic. pot. 2, 13.—° R. A. 1551 r. §79; R. P. 0. 1577 r. Tit.
20. § 4.—°Nov. 72.¢c. 5.—7 L 4. D. de iud. 5, 1; . 7. D. de o. et a. 44, y #
11,22, C. mand. 4, 35.—* 1. 23. C. eod. 4, 35.
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B3b ero rhicTBig Gywarn na peTbABTEIA B BEKCEJA), TAKD KAKH NPRELNID
8T0r0 3aK0HA, 110 KOTOPOMY TOProBas TpebosamiaMm Baeders GyATo Ou 3a cobow
nputheHenie 10AKANEOBD, HEOCHOBATEACHS; MOATOMY HOBBIA NAPTHRYIAPHEIA 3a-
KoH0laTeIRcTBA W 00miil repuanckiii Toprosuii Kotekes apr. 299 coebun or-
NBHIIN 3aK0ED Amacracis.

PA31EID BTOPOIL.

IpuHATi® Ha ceda YyHUXB NOJrOBH (inter-
cessio).

tt. D. XVI, 1; C. IV, 29: ad sctum Velleianum.— Kattenhorn, iiber Interces-
sionen der Franen nach Rémischem Recht. 1840.— Bachofen, ausgewihlte
Lehrendes Romischen Civilrechts, Nr. 1. 1848. —@irtanner, die Biirgschaft nach
gemeinem Uivilrecht. 1851.—Hasenbalg, Beitriige zur Lehre von der Inter-
cession. 1856.—Danz, die Forderungsiiherweisung, Schuldiiberweisung.
§§ 35—50. 1886.—v. Blume, Novation, Delegation und Schuldiibertragung. S.
89 ff. 1895. — Delbriick, die Uebernahme fremder Schulden nach cemeinem
und Preussischem Recht. 1853.—Cp. raxme anreparypy ki § 217.

I § 254. Homarie maTepmecein ¥ es mpumbmenie.
Vangerow, § 577.— Windscheid, § 485. — Brinz, §§ 252. 260. 261.

L Ionamie. HMpuwamie na cebn wyncow doma (intercessio.
maxace interventio) ecmuv 00w060ps MewHcdy KpeOouMopoMs U
MPEMIVUMS AUUOMS, 65 KOMOPOMT NOCANIHEE NPUNUMAEMT HA
cefa doavs dpywto. W Taks, Beakas intercessio cogepkurh Tpi
CYIIeCTBEHHEIE NpUsHAKA: 1) KTO 160 IOIKEHD NPUMAMS HA CeOA
AOArB, 2) M TPUTOMD JOATD YYHCow, 3) HOCPEACTBOMD 002060pa
C3 KPEOUMOPOMB.

II. Ipumnnenie smow nowamia. Osnavennnie TPH NpHaHAKA
CBOHCTBOHHE HBCROJBKUMD CABIRAME PAsIHYHArO COJEpPKAHiA:

1. Jxcnpomucciv, womopas cocmowms 6 moMs, MO KMo
AUl npuruMaems wa ceba yoce cywecmeyrowin 001z Opyi0w0 u
NPUMOMS MAKs, UMO NOCANINWIR  0c6060NCIaeMCA oms doia.
IT0 COBEPWALTCA TOCPEACTBOND HOBHpPYIOMAro I0rosopa, y Pm-
JAHD  NMOCPEACTBOMD CTHOYJANIM 1§ JHTEPATBHATO KOHTPAKTA
(o coBpeMenHOMY MPABY, MOCPEICTBOMS HE(OPMAILHATD Jorosopa, § 266 wom.),
mim nocpeicrsomt defensio B% mpomeceh. T. e. akra, cxogmaro cb
HoBamjeii '. Bs ucrounmkaxs massamie expromissio mpumbmaerca
B &b nepembnb speguropa, m kb nepembnb jgommmuka , Bce

‘1.2 §6. L 23. L. 26. D. h. t. 16, 1; cp. L 2. C. de pact. 23.—* 1, 36.
D. de i. d. 23, 8; 1. 31. § 8. D. de m. ¢. don. 39, 6.
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PABHO, NPUHEMAETH JH HOBHE JOIKHHKD qyKOH 10Arh  A06pPO-
BOJNBHO W BeabIcTBie Yropopa ¢b NpeKHAMSD JOJKHUEOMD (dele-
gatio, § 307) *. Tenepemnas TepMEHOIOriS OTPAHHIHBACTT: HA=
sBapie expromissio TEMH cayuaems, KOria HOBHIL JONRHNED MpH-
HEMAeTh JOArh 0esh MpeiBapHTeIbHArO COrTamenis Cb NPeRHAMD.

2. Adnpomucciu (nopynumerncmey), KOMOpas COCMOUMs 63
MOMs, WO KMO U0 NPURuMaEmE Ha Ce0a 00X dpyroto 65 Ka-
weemsn nPUOAmMOUNa0 00ANCHUKA, TAKD UTO PIABHEH JONKHUKD
ocraercs 06asaHEEMD (§ 258).

3. VeTaHOBJNEHIIO SaIOroBOr0 UpaBa 3a UyKOH Joard (Cp.
nmke np. 6).

4. Tars mas. tacita intercessio; oma COCTOMTH BL TOMS, UTO
kMO AUBO NPUHUMAELMT K@ CeOR 00AZAMEIBCME0, KOMUPOE D0AHCHO
o0 Obt nPUHAML OPYLOe AUYO, CTUNCMEEHNO 65 HEME aaunme-
pecosanwoe (BATp., KTO IGO0 SAHEMACTH ACHIH JIA Apyroi0) *.—
Tacita intercessio BO3MOKHA B Bb TOMH BHAB, 9r0 OAHO JHIO
obassBaeTca BL Kauectsh koppeaismaro jomkEEEa BMbCTh  CB
APYTEMD JHIOMD % COUNCIMBENHO 63 UHINCPECTs noCANONA0 °.

Cayuaum sub 1 u mepsmii cayuait sub 4 HasHBAKOTCA interces-
sio privativa, ciydam 2. 3 M BTOpOH cayuai sub 4—intercessio
cumulativa ®. .

II. C» xpyrof cropousl, ecrs Whisli parh CXOIHNXD cub-
J0Kb, KOTOPHSA He COfep®aTh Bb ceOb maTepLeccid, Takb Kakb ¥
AHXD HELOCTAETH TOTO WM APYroro Msh BHMIEOSHAYCHHBIXD IPH-
3HAKOBD.

1. Hnwms npunamia wa ce6a 1yxoro xoira Bb cayuah nra-
teska wysoro goara ' mim datio in solutum 8 a pasHO OTpeue-
gia OTH npaBa (Bb YACTHOCTH, OTDH gajgorosoro npasa) '°.

9. ToabkO 706uUCUMOMY ABIAETCS NPHHATIeMD HA ce6d WyHOro
o0asaTelbCTBA, ecan Kro jbiaers 10 Bb COOCTBEHHOMD HHTE-
pech: prima facie quidem alienam, re vera autem suam obliga-
tionem suscipit ''; aro ObBaers, Haup., Toria, KOria KTO anbo
npUHEMAETh Ha ce6d 06A3aTeNbCTBO CBOELO HpPeJCTABUTEA.

3. 92, D.h.t. 16, 1;1. 53. D. de contr. e. 18, 1; 1. 4.§3. D. de re. i. 42,
) PO e U R 1 S 5 ) W LA 0 7 P 16, 1; 1. 8. L. 4. L 10. C. h. t. 4, 20.—
$1 8 C ded r.889—%18 pr. 132 §1 D h t 161 gy A S0
h. t. 4,20.—71 4. §1.D. h.t. 16, 1; 1. 4. 1. 9. C.h.t. 4,20.—* L5 D.h
t, 16,1.—2 1. 8. § 6. D. h. t, 16, 1.—1° 1. 8. pr. D. h.t 16,1. 1. 11. 1. 21.C.
h. t. 4,29.—1 13. pr. D. h. t. 16, 1.
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3. Hbrp npumaria ma ceGa wyikoro foira BH TOMDH cayuah,
eca kro aunbo odbmaers npuHATIe TONBKO doasichuxy (a He kpe-
auTopy); aro mmbers mbero BB ToMb cayuah, ecawm kro 6o npu-
HHMaeTh Ba cebd PUCKD Kakoro aubo xbicrsia mam yuymenis,
COBEPIIABTH KOTOPOE APYroe JUI0 MOKETh CXBIaThca A0JKHUEOMS
(Hamp., Kro anGo npeplaraeTh ONEKYHY He OTYY:RIATH Benieit
"onekaeMaro u obbmaers BosMberuTh YGRTEM, MOrYINie BOSHUKHYTH
JUI ONeKyHA H3b OTBBICTBEHHOCTA 83 BTO ymymemnie '’; kro aubo
noOy:kaeTs APYroro upnuATh Hacabicrso, ofbmas Bosmarpaguts
sa yOWTEM BDH caytab oGpemenennocru macabgcTBa Xoaramu) 'S,

IV. Jlpesuee ius civile e 3HANO CHErYJIApHArO HpeeMCTBA HE
Bb TpeGoBanid, HH Bh joarh; BB cpeimmb mMmneparopckaro me-
Piofa OTHOCHTENBHO CUHIYIAPHALO HPEEMCTBA B mpebosaniu npo-
usomaa mepewbua (§ 248 up. 5. 11); Ho cuHryaspuoe mnpeem-
CTBO BB 002 OCTANOCH HABCErAd YVAKANMB PHMCKOMY NpAaBy;
N0JTOMY eXPromissio Beerja Bieuers sa o600 HOBALIW: Cymle-
cTBylOmee 00A3aTeALCTBO Hperpamaercd, yerynaa wbhero mopomy.
upEueMb Ha unocabinee He NEPEXOIATH ACCESSOria NpeRHAro 06s-
3aTeJbCTBa (IOPYYNTENLCTBA, SATOrOBHSA IIPABA, HEYCTOMKH, Npo-
OeHTHl, IPEBAJIErid, npupameni:x ors mora u culpa, § 261 mp. 11),
¥ HOBOMY 00A3aTeIbCTBY HEJAb3A Y:Ke NPOTHBONOCTABHTh THX®
BOSPAKeHill, KOTOPHA CYMECTBOBAIM NPOTHBD OpPeREAT0 (§ 261
np. 7.cabr).

Ilo submilo repMaBmeToBS, Teneph BOIMOKEO W XbilcrBHTEILHOE CcHETY-
AApHOE NPEeMCTBO BD oark. A HBMEHHO, €CAH TpeThe JHIo 1o JAOTOBOPY €5
EpPeiaTopoNd BIH 10 ;toroaopy' Cb A0NEHHEOND HDPHMETE HA cefd 10ars (—BO
BTOPOMB cayyah Tpedyered coriacie Kpeiuropa, KOTOPOe MOKETH OWTh Bbpa-
AMEHO W MOAUSIHBO, HAUP., TBMB, YT0 EPEINTOPD B3LICKHBAETH I10 0043aTe.db-
CIBY Cb JAHIA, HPHAABIIATO HA ce0f 10IrL—), TO He NPOHCXOIHTH HHEAROM HO-
sanin, TakD 9T0 104Th HEPEXOIHTDH B HOBAr0 10JEXHHEA BbH TAKOMH BHAB, BD
RAKOND OHB CYIIECTBOBAID ¥ HPLHKHATO JOAKHNRA, T. €. CO CBOHNMH ACCEsSSoria
n exceptiones; m Tagh, crapoe 00A3aTEILCTHO IIPOIOAKALTH CYIMECTBOBATD, A
IPOHCXORUTD TOABKO HepeMbna joamunka. [JapEsie crydanm TpuEATiS Yymoro
Joara: npnna’rie HIOTEYHBIX'D A0JAT0OBD HORYUIAROMD HEJIBHEHMOCTH, npioﬁp’h're-
Hie TOProBaro sapeieHia ¢b ero GHPMOI, 10r0Bops 0 UPHHATIN Beero MMYMECTBA

#1013 pr. L 19. § 3. 1. 32. pr. D. h. t. 16, 1.—*3 1. 3. L. 13. pr. D. h.
t. 16, 1.—* 1, 22, D.h. t. 16, L.—* 1. 27. § 2. D, h. t. 16,1; 1 2. C. h. &,
4,29, — ¥ 1 4, § 1. D. h. t. 16, 1; 5710 BHCKA3LBAETH TARKE O0YEHD cmop-
mag 1. 13. C. h. t. 4, 20.— 1. 8. § 1. L 19.§ 1. D. h. t, 16, 1.—2 ], 19. pr.
D.ht161.—®1 6.§1. C. h t.4,29.—21 19, § 4 D. h. t. i6, L.




SCT. VELLEIANUM. § 255. 127

ob 0043aTeALCTBOMD HOKAIHEHHO COAEPRATH €r0 X03AHHA. boake mogpobuo 91O
pa1araeTcd Kb FePMAHCKOMD YaCTHOMD npaskh.

II. TparTHvecROE 3HAUCHie HETEPIECCIH.

A. § 255. Senatusconsultum Velleianum.
Vangerow, § 581.— Windscheid, §§ 485—487.—Brinz, § 262.

Kags HE pasimdHo ColepiRaHie TNEPeTHCIeHHEXD Bb NpPeibl-
gymess §-5 HETEPUECCIOHHBIXD crbaoks, Beh omb cxOnHW BB
TOMS OTHOIMeHiH. 9T0 Bb HMIEDATOPCKIH Tepioxs ok Majxo 10
Majy OHIE SaNpemeHs 1id REHITHHD. Bussans Gm® Takie 3a-
npersr ThMb, UTO MHTEpIECCn Re IPHIATICCTEYETh JREHIHAAND
(cum feminas virilibus officiis fungi non sit aequum) ', uw uTO
SKeHIMIMAR JerKOMBICIeH0 Kb Hel OTHOCATCA (infirmitas ferinarum
auxilium meruit) . Tlpn Aeryerb u Kaasain skesmunavs OBLIO0
3aNpEmeno coBepmarh intercessio sa cponxb Myeil; sarbun npm
Kaasain »5 46 r. no P. Xp. mspamo GOm0 senatusconsultum
Velleianum, £OTOpOe SaUPETHNO 6CAMz KEHIUHAND TOPYTaThCA
3a JApPYraxb NOCPEACTBOMB fideiussio m mpuHEMATh HA Ce0d SaHMH
3a JPYPEXD °; UyTeMD Tesponsa IOPHCTOBD 1 UMIIEPATOPCREXD
PECKPHITORD 3ampemedie 510 Gul0 pacupocTpaneno Ha BCh uH-
repreccionnria cabaku . Wntepneceia KeHIUEBl TPH3HALTCA OT=
nocwreasHo-nHIToKHOW (§ 64 sub I 1) % menmpuna (a paBHO H
70TH, KTO 88 Hee NOPYYmIc ° WAM YCTAHOBHID 33X0r0BOE UPABO %
WM HETEPHeIApoBAlD [0 MOPYIEHio ReHMIHHE %) Moskers samiH-
MaThesl MPOTHBT BCAKArO NPUTA3AHIA KDEIUTOPA MOCPEJCTBOME
exceptio scti Velleiani ° (mo pmMckoMy MpaBy, ke Bb HCHOA-
AETeNbHOM mucrapnim '°; sroro me npusmaxs M. y. r. § 686,
gacTh 2); eciau Ke KeHmuHA M0 He3HAHIKD NpUHALIeRAMeN ed
pECIENIIE MCIOAHAIA UpHAATOe Ha cefs 0043aTelbcTBO, TO OHA
MOKETH TOTPedOBATH BO3BPANEHid YIIAUeHHAro; 2CiH rbao upers
0 CVIIeCTBYWINEA HAIUIO IBMREMOil  Bemm, TO OHA MOMKETDH
OCYIICCTBATH CBOE OPABO MOCPEACTBOM® rei vindicatio (moromy 4TO

11,2 § 1. D. h t. 16, 1.—* L
h. t. 16, 1.—4 1. 1. pr. 1. 2. § 4. D. 6
6], 16.§ 1. D. h. t. 16, 1; 1. 14. C. h. & 4,
*$1.6 1.7 180.§1.132§3 D.ht16

.2.§3 D.h t.16,1—* 1 2 pr. § 1.D.
h. t. . 5
t
et C. passim. ¥ 1. 11. D. ad sct. Mac. 14, 6.



128 3AROHBI I0CTHHIAHA 0B HHTEPIECCIH ERHmEEE. § 256.

EpeguTops BoBce He mpioGphraers mpasa‘coGersennocrn ', § 131
np. 16), BB nmpounxs caytasxs—uocpencrsonms condictio '?; sa-
BBAOMO yIIaueHHAro OHA He MOKETH TPeGOBATH HA3aNXbL, LOTOMY
9TO nAGMedHcs UYKOro Joira He Bocupemaerca '*.—Uro6m kpe-
AuTops He morepnbas Bpexa, BH cayuab expromissio emy Bos-
BPAmAlTCA BCh NPHTA3AHIA UPOTHBB NPERHATO JOMEHUEA '*: B,
cayuab Taks Has. tacita intercessio emy gaercsa npurasamie mpo-
THED TOrO, 84 KOro OHJA COBepmeHA JKEHIHHOK MHTepHeccis,
opa TOMb B TAKOMB BHAB, BB KakowMb GOW OHB npiodpban ato
npETAsaBie, ecan OH JKeHIIWHA He COBEPUIHMIA WATEpHEcCiH '°.
Hckn, koTOpHe caymaTh LI 0CYMECTBIEHis NEPeiABACMEIX: NpA-
TA3aHifl, HASHIBAIOTCA Bb HCTOTHHEAXD actiones restitutoriae mim
rescissoriae; mOApakas 9TON TEePMHUHOJOrH, HOBHE IGDHCTH Bb
cayuah tacita intercessio masmBawTh HCKB: actio institutoria: n6o
«instituit magis quam restituit obligationem» '*.—Bs cabryro-
IHXD CAYYaAXD> MBAOKEHHEA HOPME He npumbmaoTcs: 1) ecum
REHIIUAA, COBepUIAOMmas intercessio, o6Manyia kpexmropa '%; 2)
€ClH EPEAHUTOPD M0 HM3BHHHTEABHOMY 8alJYKICHID He SHAND,
9T0 KEHIUHA COBepmaers intercessio '%; aro momers mybrs abero
Bh YacTHOCTH BB cayuah raxh Has. tacita intercessio '°, a pasmo,
eCIH JKeHIUHA 3akIiOYaers cAbiky upest noacrapmoe aumo *°
(cp. Bame mp. 8); 3) ecum EpeguTOpH HENOAHOXBTERH (minor),
W IABHBIE XOIKHEED, HECOCTOATENeHD '; BH DTOML cayuak mpo-
HCXOJHTH KOIIMSLA MLy NpHBHIeriell MUHODA m mphsmaeried
HEHIHHK, ¥ nepsad Oepers Bepxs; 4) ecadm intercessio OhIa
COBepmeHa A YCTaHOBIEHiA mpuAaEaro **; 5) No mocTaHoBIe-
Hio IOcrumiana ** u B TOMB cayuab, ecam mo merewenin ABYXD
TbTh meHmEHA WOBTOpPEJA intercessio.

B. § 256. 3aromm Ierumiana 06 HHTEPIECCIN REHIAHD.
Vangerow, § b81.— Windscheid, § 488.— Brinz, § 263.
L Ilol 23 § 2. C. ht 4 29, ecaxas intercessio scen-
UYUHDL 00AICHA DLmb UIZABIEHA NOCPEICMBOMS NYOAUNHAL0 NUCLMENH~

#1892 8§12 D. h, t.16,1;1

- 39.§1. 1. 40. D. de r. v. 6, 1.—2 1, 40.
pr. D. de c.i. 12 6;1. 8 § 3.D.h.t, 16,1; 1. 9, C. h. . 4, 29.—8 [ 9. C.
bt 4,20—*11.§2 1.8 §7 13 1.9, 1. 13. §2. 1. 14. D. h. . 16, 1; 1
16. C. h. t. 4, 20.—% 1. 8, §§ 14. 15. D. h. t. 16, 1.—%1], 8. § 14. cit.—Y 1
2.§3 1380 pr. D. h. t. 16, 1; L. 5. 1. 18. C. h. t. 4, 29.—# ], 12, 1. 17.8§ 1
D, h. t. 16, L 1. O, h. t. 4,20.—1 4 pr. L. 11. L. 27. pr. 1. 28. § 1. D. h.*
t. 16, 1.—% 1. 6. D. h. t. 16, 1.—2'1. 12. D. de min. 4, 4.—%. 1, 12, L 25. C.
h. t. 4.29.—% 1. 22. C. h. t. 4, 29; Nov.61. c. 1. § 1.
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W0 AR, NOGNUCAHNAT) MPeMs coudnmeranu. OTHOMEHIe STOro
3aKOHA Kb J0IOCTHHIAHOBY mpasy cmopmo. ['ocuojcrsyiomee & mpa-
BUIBHOe MmbHie NpusHaers codmoxeHie (OPMEL HEOOXONMMEMG
yeaoBiess Aid4 BCAKONM HHTEpUEcCid, Bb TOMD ypcarb u gaa cay-
yaeBb, H3BATHIXE H3b JbicTBiA SCt. Vell., BB NPOTHBHOMD CJy-
qab mAEtepmeccia ipso iure AMYTOKHA; eCIH ke Popya co0I0IeHa,
T0 B CIYIAAXDH, UIBATHXD ush AbHcreid sct. Vell., maTepneccis
proumh whAcTBEUTeNSHA, BH CAYIAXb, He W3bATHXDH H3H XBHCTBIA
sct. Vell., marepueccia OTHOCHUTENbHO-HHITOKHA.

Ilpernucannas Icrunianows @opsa HECKoIbEO W3MBHEHA NPARTHROI;
CyAbsl, TPexb KOTOPBIN'E COBEpINAETCH intercessio, He HpABIEEaeTH CBHYBTE-
aeil (8axb 10 ABIadoch Y PHMIANG); HOTApiyeh UPHBIERAETH TOABEO ABYXD
cgmbreaei.

II. ITo Hoseanb 134 c. 8 (u3b KOTOPOil H3BIEUEHA TAKD HAS3.
Auth. si qua mulier), x&ena, ROTOpad NOXTBEPAKIACTE HIN HOLIH-
CHIBAeTH SaeMHOe MHCHMO CBOEro My:ka ¥ 0043HBaeTs 0O BTOMY
HONTy €e0s MiM CBOe WMYNIECTBO, He OTBuUaeTs HE Bb KaKOMD
cayuab, Bce paBHO, COBEPMIEHO JH ugbABJIEHIe BOJH B YaCTHOMD
WIE NyOAMYHOMD AKTH, O1HHD 1M HECKOIBRO Pash; OTCIORA HCRIO-
YaeTcd TOTH CJVial, KOrJa NOJYYEHHRH KAmuTaIlh OBLI'D HBJIeP-
AL BB NOJB3Y sKeHW (IDOTOMY 9T0 B TAKOMD cayda’dh smenmuua
He COBepIIMIA MHTEDUECCiH, a 3aKIIYIIa 10r0BOPH A ceba).
Hayka (z mpakrmga) ormocurs Hoseany ko ecAxod pacnosua-
BaeMoil LI KPeluTopa wHmepwecciw HeHH 33 MYKA. Ho cnopars
0 TOMb, ushATH au usb Abcrsia Hopemms Th cayway, KoTOpHE
usbara ush sct. Vell. Drors Bonpoes cabayers phmuts OTpH-
gareasno. Jaxbe cmopmo, npmvbaaercd Iu Hoseana, korja cy-
OPYPH GMILCMAL SAHUMAIOT* AHBIH W 000G BEIAIOTD JOArOBO#H
KOEYMEHTH; NPABHIBHO AYMATh, 9TO HOBEJUIA npavwbngerca He
BCErja, 4 JHmb Bb TOMB CIyuah, korga Bb cabiart sarmovasach
pacuosHaBaeMas Jid KpeiuTopa uaTepueccia keus (Uro mocabi-
Had J0JKHA JOKa3aTh). '

C. § 257. CpexmenbroBoe X HOBOE NPARO.

« L. Bb cpedrie emxa NOI0EeHis PUMCKAro OpaBa Obian  BaWBHEHE BB
TPEXs OTHOMIEHIAXD:
1.'Tlo ofmumOMy NpaBy, WETepIecci HeRUEHH-KYLLA BCErAa axbers

31,24 1 25 C. h.t 4 29,
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CHAY, Aake eciW OHA EabABIGHA HedopMaibHo -wam 3a myma. To e nocra-
noBagers u lepw. Toprosoe yi. § 6.

2. Ilo cypebmoii mpakTakb, ommpawmeiics Ha UPABAIA KAHOHHYECKATD
npasa o npmesrb (§ 218), marTepueccid, coBepuIeHHAs HeHIMHOK [OH UpH-
cAT010, Beerga HMBErh CHAY.

3. Tlo ofmumOMy NpaBy, ONEPAKIEMYCA HA PUMCKOE npaBo (—BB KOTo-
PONE Bh MmKOMOpHM.Is CIYYAAXD Yike Oblaa npusHana YhicTBHTEALHOCTH 0Tpe-
yenia '-—), WATepIUeccis EeWMEHB HMBETH cHay Bh TOMB cayduab, ecam mE-
TPPUEANPYIOMAH, BRCAYIABS 00BACHERiA Y9YacTBYOmMAro cyIbH WIm HoTapiyca,
oTpeverea OTh NpPEHEAJIERAmAT0 off Wpuiudecsaro upemsymecrsa. [Jhiicrsn-
TeILHOCTH OTPeuenis Beeria npeimoxaraeTs cobawiemie (opusi, MpeiuucaAHHOH
[0cTunianows; WETEpUETHPYIOMAA HeHa, KAKD MHOMe HOJATAIOTH, J0LKHA
COBEPIIHTH OTpEYeHie IHOXb NPHEATON.

11. Cospemernoe npaso. JonmycTaMocTs HoXEpBIACHIA NpHCATON0 W OTpe-
yenia, B cymeersh xbaa, yerpammia upurmuns set. Vell.; ormocareasto co-
BpeMEHHATO NPABA HAX0 YCTAHOBATH cIBl. NOJowmenie: dar dmicmsumens-
HOCIU UNIMEPUCCCIU HCENUUNM INPEOYEINCH UNU NUOKPIERIACHIO NPUCII010
UAUL USBAGALHIE 65 NYOIUUHOMS NUCOMEHHOMD AKMID] 65 NOCIIBOHENS CHY-
wam C» UIBAGACHICMs O0JNCHO Oulmy  COCOUMEHO OTBACHENIE IHAUCHIA
COMARU YUACTIBYIOUUMNS CYOLEI0 UAU HOMAPTYCOMD U 0IMPEUEHTe UNMED~
ueoupyoweii omy sct. Velleianum.—Ho m a10 orpapmyenie mHTEpLECCIH
KEBMEAD yeTpaHeHo HBROTOPHIME HAPTHEYIAAPHEIME 3aROHOIATEIBCTBANH,
whpa 9Ta BUOAEB pasyMBa, NOTOMY 4TO NPHCATA He UPHAMYECTBYETH dacT-
HEIMB CXBIKAMD, a 00BACHEHIA CYIbH HAH HOTapiyca cBoAATCA OOBIKHOBEHHO
KB TYyeTod (opMaIbHOCTH.

III. B yaeTHOCTH, MOPYYHTEJBCTBO.
Tuprapmeps b Kunrb, yxasannoii ¥ § 254. —Hasenbalg, die Biirgschaft des

gemeinen Rechts. 1870. — Bruns, das constitutum debiti »» Kleinere.

Schriften. Bd. I S. 221—312. 1882. — Sokolowski, die Mandatsbiirgschaft,
1891.

A. § 258. Heropuueckoe BBejexie.

Vangerow, §§ 578 —580.— Windscheid, §§ 476. 412. — Brinz, § 257. — Baron,
§§ 118. 135.

Usp uaTepueccioHHEXD crbaoks ocobaro pasemorpbnii, Kakb
HCTOPHYECKAro, Takh H AOrMATHYECKAro Tpefyers NOPYYHTeNbCTBO.

Hopywumearcmeo ecmv npumamie wa ce6a wymucoro 0oxa npu-
damounuiMs  00PA3IOMs, M. €. MAKs, MO OOANCHUKS OCMALMCA

1], 3. C. quando maulier 5, 35; Nov. 118, ¢. 5; 1. 32. § 4. D. h. t. 16, 1.
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obasannvms. PHMCKOe mpaBo orTauuaercd sambuarenbHEIMB 00H-
JieMb MOPYYATeNbCTBEHHEXD CABIOKD; 1A MOPYUHTEIBCTBA MOKETD
cayxuth stipulatio, pactum u KoHCemCyaJbHBIl EOHTPAKTS.

1. Ilopywumeavcmeo nymems stipulatio ecmv adpromissio '.
Kaaccngeckoe puMckEOe HpaBo 10 YHOTPEGAAEMHMb Bb CTHIYIAIIN
CJOBaMb pPasanuaeTs Tpu mHCTATYTA: sponsio (idem dari spondes?
spondeo), fidepromissio (idem fide promittis? promitto), fideiussio
(idem fide tua esse iubes? iubeo); BB NO-KIACCHYECKYID AHOXY
HepBHe JBa WHCTHTYTA BHILIM W8Dh yHOTpeGieHis, Takb 4TO BB
apasb IOcruniana jphbiicTByers Toapko Tperiii. Beb Tpum mpexuo-
AaralTh BaamuHocTh AbicTBHTENLHArO 0043aTENLCTBA, XO0TA OH
TOJBKO HATYpaibHaro * (HAJIMYHOCTH DIABHATO A0Jra); farbe omu
He JoiEHE oOpemenars adpromissor’a Goabe, He:kenm riasHoe
00513aTeJIBCTBO [JABHANO JOUKHEEA °; m0dTOMY, adpromissor HE-
KOrJa He MOkerh 006ssaThcd Kb GoapmeMy * MIH Kb ueMy Jn6o
APYrOMY °, HeKeau IJIABHHI JOJKHHED, & DaBHO OHH He MOKETH
00648aTbcA GE3YCJAOBHO, €CJH IIABHHI I0MKHEED 0043aHD YCIOBHO
u 1 1 % BB mpormsHOMS caydab cxbika HuuroxHA ; HATPOTHBD,
adpromissio in leviorem causam jxonyckaerc:®. Buarie mcka mpo-
TEBS AIUPOMECCOPA, TO XO-IOCTHHIAHOBY NpPaBy, 0CBOOOKIAIO
rJIABHATO JOJKHHEA M oGparho ’; ogmako, orciofa He crbryers,
9TO PAABHBIL AONKHMED # adpromissor cyrh KOppeajibHbe A0JE-
HEEN (KAKD yTBepEIaeTs rocuojcrsyiomee wubmje, § 246 sub
II kon.).—Bw% kaaccmyeckoMs mpash CymecTBOBaiM BAKHBIA pas-
auuig wexxy sponsio m fidepromissio, ¢b oxsoii K cropouss, u
fideiussio, ¢» apyroft cropomns '’

2. Pactum Cs wnavio nOpynumeincmsa nazvieaemca constitu-
tum debiti alieni ''. Constitutum debiti ecrs oGbmanie ynaa-
mumy joxkuoe Bh onpexhresnoe spema (§ 264). Ecan o6bmanie
Jaerca APYIUMD JUIOMB, a He XomkHUKOMB (const. debiti alieni),
TO Bb HeMb SakIouaerca obesmevenie kpepuropa H, crbrosa-
TEJbHO, Bb HPAKTHYECKOMD pesyapTarh mOpPYYHTENbCTBO; HO TAKD,

) Gaius 3, 115—127; t. 1. 3, 20; de fideiussoribus; tt. D. 46, 1; C.8,40:de
fideiussoribus et mandatoribus,—* L. 6. D. de v. o. 45, 1; 1, 70. §4.1.6.§ 2.
1. 7. 1. 16. §§ 3. 4. D. h. t. 46, 1; § 1. L h. t. 3, 20; npormsopbunrs 1. 25. D.
h. t. 46, 1, o6BacHATH KoTOpy® eme He yaarocs.—* L 8. §7.D. h.t. 46, 1; Gai.
3,126.—*§ 5.1 h. t. 3,20.—° 1. 42. D, h. t. 46, 1.—°1. 8.§§ 7—12. L. 16
§61.2.1. 834.1. 70. D. h. t. 46, 1.—" 1. 8. § 7. D. h. t. 46, 1.2 1. 8. § 7.1
34, D. h. t. 46, 1.—* 1. 28. C. h, t. 8, 40.—* Gai. 3,119 sqq.—* tt. D. 13, 5;
C. 4, 18: de pecunia constituta.

o



132 HOPYYBTEALOTBO. HCTOPHUECKOE BBEAEHIE. § 258.

kakp constitutum co6CTBEHHO He ecTh NOPYYHTENbCTBO, a 00%b-
manie niaresxka, To oHO Oodbe HesaBHCHMO OTH IJIABHAIO J0Jra,
nesean adpromissio. Xora constitutum rakme npeinoaraers mo
kpaftaert whpb naturaliter pbiicreurenpun#t riamei goars '*, Ho
HA 0043aHHOCTH KOHCTHTYEHTA HE OKASHBAETH BJIAHIA yBeluieHie
rJaBHaro jpoiara sexbacrie mora mmm culpa, a paBHO H Hperpa-
meHie riaBEaro Joara mo AasHocTH '’; jaabe KOHCTHTYEHTH MO-
#eTh NPUHATD HHEA U jame Goxbe TAXRKiA 00ASaHHOCTH OTHOCH-
reasHo Mbera m Bpemenn'®; OHEL MOmeTh 0043aThCA Kb APYroMy
paBROWbHHOMY mpexmery (mamp., BMECTO JeHer®, Kb ZOCTABICHII
xrb6a) '7; ecau omb oGaxkerca Kb Goabmewmy, To constitutum me
NpHSHAETCA HUMTORHBIMB, & TOJNBKO HE3BOZHTCA 10 pasmbpa raas-
maro poara '®. Beh are mpasmaa (mp. 13—18) me npumbmsaorca
&b adpromissio.

3. Koucencyaavhvit K0Wmparms s unavio ROPYNUMCALCINER
ecmn mandatum, HAIIBALMOC HOBBIMU WPUCTRAMY  KPCOUNMHBMNE
nopyueniens, mandatum qualificatum. Kro imGo (ero mpemmy-
IECTBEHHO HOBbe I0p. HASHBAKTD MAHLATOPOMDL, MEXAY THMB
KaKbh HMCTOYHMEN NPUMBHAIOTS 5T0 HA3BAHIE KO BCAKOMY AAIOMEMY
nopyvesie) ** xaers JApyromy nopyueHie mOpegoCTaBHTh TpPETHEMY
JENY RpejuTh MWAM He JNmarh ero kpeguta’'. («dad esaumw X.
HA MOM pHCEB», «gail orcpoury X. Ha MO#f pHCK®»); mandator
STEMD NPHHUMPETs Ha cebd PHUCKD KpepuTa’?; crano Owrh, Xb-
Jaercd TOPYIATeAeNMh TPeThAro .rmna n orpbuaers npexp EKpepu-
TYIOmuND 10 a. mandati contraria®*®. V Pumuins xpenarnoe mo-
pyuenie 0co0eHHO YACTO ynowpeﬁmnocs MEEAY OTCYTCTBYIONIUMY,
TaKh Kakb 8ABCh HEBOSMOKHO MOPYUHTENBCTBO NyTeMb stipulatio **
ITpupoxa unopyuenia coobmaers ato# popymk nopyunreanersa cpoi
0COORIT XapAaKTepDh; ROpynwmers daems n0800s Ks COMAKID, 34 KO-
MOPYI0 ONT NOPYNALMCR; TIOITOMY:

a) 00643aTeJdbCTBO MOPYYHTENA OGCYKAAELTCA IO HAYAIAMD NO-

1211, §§1.6-8. 1. 3. §1. 1. 18.§ 1. D. h. t. 13, 5—* 1. 18. § 1. D.

h. t. 13, 5—"* 1 1. §8. 1. 19. § 2. 1. 20.D. h. t.13,5.—* 1, 10. D. h. t. 13,5 —

161, 3. § 2. 1.4 16.. pr. D. h. t.18,6.—* 1. § 5. D. h. t. 13, 5.—"® 1. 11.
1.L12. 1. 13, 1. 19. pr. § 1. D, h. t. 13, 5—21.2.

2 C. de pec. const. 4, 18.—
. C. de const. pec.4, 18;Theoph. paraphr. ad §8. 1. de act. 4,6.—%* L
. § 1 1. 46. 1, 49. D. mnnd 17, 1.—?* § 6. I. mand. 3, 26; . 6. § 4. 1. 12,
18, 14. D. eod. 17, 1.2 1. 12, § 14. L. 21. i £ D. mand. 17, 1.9 1, 12,
3

. i. f. D. mand. 17, 1.—* 1. 32, D. mand. 17, 1.

£
._‘m




AOTMAT. M3T0MKEHIE MOPYYHTEABCTBA. IPEIB. 3AMBI. 133

pyuenis (mandatum *°): mandator orsbyaers u BL TOMB cayuab,
eCAN rIABHOE 00A3ATENBCTBO He COCTOATCA 3a HeAbeCHoCOGHOCTHIO
tperbaro auna’’; mandator Momers oTMBHETD mandatum, a upn-
HABIMifl mopyYeHie OTKA3aThCA OTH Hero, MOkKA OHO HE HCHOJ-
Heno *”; cMepTh OJHOIi 3B CTOPOHD HOramaerh mandatum (§ 306),
[IaTe:xRD MAHAATOPA HE OCBOOOKAACTH IIABHAFO JONAEHERL 2%
b) u obparuo, mandator mmbers npuTAsanie NPOTHBD MAHIATA-
‘pig, KOTODHIH, NUPHHABD nopyuenie, He MCHOJHHIH ero Hin He
HCIONHUID HALTCRAIEML 00DasoMb; IPHTAsaHIe STO OHB MOKETH
OCYIIECTBHTh HOCPEICIBOME  A. mandati directa **. Ilpaaapmii
nopyuenie o6asans kb diligentia % Beh ate npasmaa (up. 25—29)
ge npuwbEswTcs HE Kb adpromissio, HE B CONSt. debiti alieni.

B. JlormaTuueckoe H3IOReHie MOPYIRTENBCTBA.

Ipedsapumervnoe samnpuanie.

AT OKMBICHHHI CHOPH 0 TOMb, NPOIOIHAWTH AW TeUeph cymecTso-
BaTh TPU (OPMBL IOpYUIHTEALCTB H)crumianoBa npasa, WM, HANPOTHED, ABii-
CTBYETH TOABKO OIWHB MHCTATYTH M KOTOPHIl umenno? Homeyno, CTOPOHBI
MOTYTH M3BABHTH CBOK BOAI0 TAKD, UTOOL WpHAAYECKAL crbara moyYnHAIACH
NpaBRIAND O1HOTO B3H TPEXD OCTHEIAHOBBIXD MHCTHTYTORD (TOIHKO A0CTA-
TOUHO HegfopMaAALHAL0 wawapaenin). Ho vab Taxoro mabdsienii Boaw BBTH,
rrb NBABISHIE BOAM NPOCTO TIACHTH, 9TO KTO IHGO mOpydaeTes 3a TaKoi TO
10ars HIR <obbn@eTs yniaTeTh ero, 0epers J0Arh BHA CBOKO orebreTBeH-
HOCTH», TAMB, 6e3b coMHBRIS, pasamyie MemLy fideiussio n constitutum gymzo
COSHANIK0 CTOPOHDH, B TOrAd Hato mpuMbEATH HadYald fideiussio, KagD umETAro
NOpYUHTEARCTEA; HO BTH HAYAIA AOLRHEL OBITH W3WBHEHH BB ThXb CAyYasxsb,
rxb OBE HAXOLATCA BB CRA3H cb XapakTepoun siricti iuris aroro mECTATYTA
(ep. § 259 sub I m IL. 2). Hanporuss, EpeiwTHO® nopydenie J0AWHO eime
Teneph Ablicrsosarh Bh KadeeTb ocobaro WpuoUNeCKar0 HWHCTHTYTA; XOTA
KpPeJATHOE II0pYUeHie OCHOBAHO HA TOMD iKe 203ATCMBEHHOMS
co00pakenin, 4T0 M BCAKOE APYroe HOPYYHTEIbCTEO (oGesnevenie
KpeiuTopa), HO ero mpupojia Nopyuenisa Beeria OTINYaeTs ero oTh
BCAKANO APYrOro MOPYYUTEJNBCTBA; KPEIUTHO® nopyvueHie (eme a Tenepn)
NOJICANTS 0COGHIND HAUAIAND (MSIOKEHHHMD BDh § 258 sub 3).
IToaromy, BB AaapEbimems W310KEHIM MBI KPeUTHOE MOpyuenie
NOKa OCTaBAMD BB CTOpPORE.

251,12, §§11—14.1.27. § 5. D. mand. 17. 1.—% 1, 13, pr. D. de min. 4, 4
* ], 12, § 16. D. mand. 17, 1.—* L 28. D. mand. 17, 1; 1. 95. §10. D. de solut.
46, 3.—* 1. 6. § 4. D. mand. 17, 1.—* L. 95. § 1L D. de sol. 46,3.
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1) § 259. O6g3anHOCTH MOpYyUHTEXd.
Vangerow, § 678.— Windscheid, §§ 477—480.—Brinz, §§ 256. 256.

L. Ilpewcoe acero obasamnocms nopywumersn onpedwisemes
601010 CIMOPOHS; A& WMEHHO, TNpH3HAeTcA ABiiCTBUTOIbHEIMD BCAKOE
corjamemie, 0 KOTOPOMY HOPYYHTENb 0GASHBACTCA Kb MEHBIIEMY
wim Ha Goxbe Jerkmxs, mam, no kpaiime#r MEph, me ma Goabe
TAKENHXH YCIOBIAXD, HEKENH IJMABHB I0KHEKD; HAIPOTHBS,
Ta cAbika, mo KOTOpoli mMoOpyumTeNh 00GA3HBAETCA Kb GOJIBIIEMY
i Ha Gorxbe TAKENRXP YCIOBIAXD, UPHSHACTCA HEYTOKHOI
OTHOCHTENbHO Goabmaro miam Goxbe TAKEANXD YCIOBLH; PHMCKOE
OpaBoO HOCTAHOBJAETH, 4To fideiussio BB 9THXD CAYYAAXD 6ROIHID
HIYTOKHA (§ 258 mp. 7); 9TO NOJO:KEeHie OCHOBAHO HA TOMB, YTO
fideiussio ects negotium stricti iuris (mosromy Teueps omo me mwbers
CHIbI).

Il. Ecau oce nnms ocobaro coraquenia cmopows, mo nopy-
uumeas, nO 06wEeMy RPAGUAY, OMEWUALMEs MAKS, KAKS UIAGHHIYE
doaacrurs. Orciopa cubryers:

1. Ecan raasamii joiars BEYTOXKEHD Ch CaAMaro HAYald WIH
rbaaerca HEYTOXRHEMG BuOCHbACTBIM, TO HEYTOXRHO muM xbiaerca
HUUTORHRMD M MOPYYHTEIBCTBO '

2. Ecam cogep:kamie raamaro joara mospube wusmbmserca
BN pacmupsercs (Hamp., BCABICTBIE NPOCPOYKN HMJIM BHHHI IaB-
HAro JOJUKHNKA), TO mopyyurexsb orsbuaers m sa aro*. Iloaromy

mopyunTeas orebuaeTs m 3a HPOLEHTH, KOTOPHE IIABHEI J0MKHHED 0043485

ILIATATD 3& MPOCPOYRY; HCTOYHHEH . YCTAHOBJIAKTD HPOTHBONOI0EHOE HPABHIO,
HO oT0 o0bAcngerca Thwb, uro fideiussio Owmaa negotium stricti iuris
(§ 84 nmp. 25—27).—YBenudenis riaBHaro A0Ara, OCHOBAHHEIA HA
ocob6oms porosoph (mamp., raaBEm# AOMKHEES 00bmaers niatath
NPONEHTH HJIH HEeYCTOHKY), KacalTcd MOPYYHTENd JHmD Bb TOMB
cayuab, ecim ero mOPYUMTENBCTBO MPAMO HIM MOJIYAIHBO OBLIO
OTHECEHO WM Kb OTHMD yBeruyemiams®; cp. § 191 mp. 5.

3. Ecau raapHE 1040 HpeEpaliaerca ipso iure, 1o no odmemy

11, 20, 1 47, pr. L. 56. pr. § 2. 1. 60. 1. 70. §4. D. de fid. 46, ,11§
6. 8. D. de const. pec. 13, 5; L. 16. § 1. D. ad sct. Vell. 16, 1.—* L. 5
168§1Ddehd461149188191§4Ddevo45,l
D. de us. 22, 1; L. 54. pr. D. loc. 19, 2; 1. 5. C. de pact. int. emt. ,l
§ 12, D. de adm. r. ¢. 50, 8.—* 1. 54. pr. D. loc. 19, 2.—3 1. 10. C. eﬁd
40; L. 8. C. quod cum eo 4, 26.

-i--—-
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npaBKAy NpPeEpamaerci u Aoare Hsh mopyunTeascrsa . 910 He-
TOYHO BHIPAKEHO B HCTOYHHEAXSH 1 in ommibus speciebus libe-
rationum etiam accessiones liberantur, puta adpromissores, hypo-
thecae, pignora. Jbao BH TOMB, uTO €cTh Takie cayuam, Bb KO-
TOPHIX'S NOPYIHTEALCTBO (KAKD H 3ad0r0BOE IPABO, § 207 sub IIL. 2)
IPOAOJKASTE OCTABATHCA B CHNb, HECMOTPA HA npexpamenie
PIABHATO 0043aTeNBCTBA: NOPYYNTEIh HE MOKETH CCHUIATHCA HA
cMEepTh [JABHACO AONKHEKA, HE OCTABHBIIATO nacrbaEuL0Bs °,
a pasio (mo MEbHiO NOSXHBAMEXH PUMCKAXD IOPECTOBD) HA TH-
feap mpeaMera J0JAra, IPOUCHIeImYIo IO ero coGersennoii BuEb .

4. Bospamenis riaBHaro ROMKHEKA 110 0OmeMy NpaBuxy mpa-
HALAeXKATH U TOPYIATeNO °, BB YACTHOCTH BOSpAkeHie 0 JABHOCTH
raasgaro gorra (§ 91 mp. 4). H sybch HETOYHO BHPAKAIOTCAH
ucrounukn % ommes exceptiones, quae reo competunt, fideiussori
quoque etiam invito reo competunt; xbao BH TOMB, 4TO MOPYYH-
TN He LPUHALICKATH:

a. THCTO-IHMEBA Bospakenis, Hamp., 1sp benef. competen-
tiae '%; .

b. b Bospamemis, HIPOTEBED KOTOPHXD HMEHHO KpPEIUTOPD
JoMLKenDs OHTH O6esneduens NOPYIATENBCTBOMD; [0ITOMY, HAMp.,
restitutio MEHOpa He NPHHOCHTD IOXB3E €ro MOPYYHTNIO, eciad
nocxbAHili MMEHHO NOpYYMACA 10 HOBOAY BO3pAacTa TrJIABHArO
ROJLKHHEA ‘%

. ITopyuuremo npuHafIexdTh HECKOABEO CAMOCTOATENBHRIND

. BO3paKeniii:

1. Hss benef. excussionis sew ordinis. (COriacuo J0-I0CTH-
RIAHOBY MPaBY, eCJM IJABHHA JONKHHKD He MIATHID JLOITd, TO
KpEIMTOPs MO MOM¥GCs HAYATh WCKD OPOTBD HOPYTHIEN,
Taks U0 TpeboBaicA NpAMOH YroBOP®H, eCHH HALO OBLIO - LOCTHI-

¢ 1. 4 C.defid 8 40; 1. 21. § 8. L. 71.pr. D. de fid. 46, 1; 1.38.§ b6
D. de sol. 46, 3; 1. 28. §1.D. de iurei. 12. 2;1.5. pr. D. de lib. leg. 34, 3; L
60. D. de fid. 46, 1.—%1. 43. D. de sol. 46, 3.—51. 95. § 1. D. de sol. 46, 3;
1. 1. § 14. D. dep. 16,3;1. 1. C. h. . 8, 40.—7 1. 19. D. de dolo 4, 8; 1. 82.§5.
D. de us. 22, 1;1. 88 § 4. 1. 95. §1. D. de sol. 46, 3; L. 88. 1. 91. § 4. D.
de v. 0. 45, 1.—* 1. 19. 1. 7.§1.D. de exc. 44, 1; § 4. 1. de repl. 4, 14 1. 15.
pr. L 49. pr. D. de fid. 46, 15 1. 14. § 6. D. qu. met. 4, 2; 1. 16. § 1. D. ad
set. Vellei. 16, 2; 1. 24. D. de don. 39, 5; L. 4. 1. 5.D. de comp. 16, 2; L 3.
§ 1. D. de pec. const. 13, 5; L 12. C. de n. n. p. 4, 30.—* 1. 19. D. de exc.
44 1.—9 1, 7. pr. D. de exc. 44, 1.—1], 22. D. de pact. 2, 14; 1. 5. pr.in
fine D. de lib. leg. 34, 3.—* 1.13. pr. D.de min. 4, 4; 1. 2. C.de fid. min.
9, 28— 1. 9. § 3. D. ad sct. Mac. 14, 6.—4 1. 58. § 1. D. mand. 17, 1.

-
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HYTh TOTO, YTOORl KpepHTopd Oblrb 0043aHB CHAYAJIA OODATHTBCA
¢b HCKOMD NUPOTHBH IABHAIO JOJKHHEA, M 9YTOGH NODPYYHTENH
6rrs TakEMb oOpasomb aumsb fideiussor indemnitatis'®. IOctn-
manbs Jaxs (B» Nov. 4. c¢. 1) mopyunreno upaso TpeGoBath
npeABapHTEIbHAT0 HCKA NPOTHBD TIABHATO XOJKHHEA M Ge3b 0co-
baro yrosopa. Benef. excussionis me mpuwmbmserca, mo mpamomy
onpexbaeniio 4-ii Hopeaan, BH ToMB cayuab, ecam raapusii 10.1:K-
HUKD HaXOMMTCA Bh OTCYTCTBIN, W He OyAeTh NpPEeACTABICHB 1I0-
pyunTeIeM: Kb CDOKY, onpexbiemnoMy cyisei; COBEPMEHHO Cpa-
BeJUIMBO ST0 WOJOKEHIe DPACHPOCTPAHAITS B HA TOTH CAYUAH,
KOra OCYIIeCTBieHie MCK2 NPOTHBD IIABHALO JOJKHHEA BOOOIIE
TpyAnbe, HekeJIHm UPOTHBD MOPYIMTENd, HAMp., HOTOMY, UTO HAXH
ero (raaBHArO JOJUKHEEA) HMYIIECTBOMB OTEPHIICA KOHEYDCH.

2. Uss beneficium cedendarwm actionum; cosepmasn mIaTexrs,
NOPYYHTedb MOKeTH IOTPeGOBATh OTH KPEAMTOpPAa YCTyHmEH BehX®
npaBb, KOTOPHSA NPHHAJIEKATH €My IPOTHBS IMABHArO JOKRHEKA
H NpOTHRE comopyumrexneir ' (mocabymee mhroTopme mecnpasen-
JHBO OTPHIAKTS).

3. Uss beneficium divisionis; ecim HECKONBRO AL IOpPY-
YHIACH 33 OAMHD M TOTH iKe A0JrD, TO, 1o epistola d. Hadriani ',
KaKIbd u8h NOpyYHTeNel MOXKerTs TpeOoBaTh, 4TOOH KPeIHTOPD
pacupexbianas TpeGoBamie Meucoy cocmoamessusMu; TUPE HTOMB
(mo mpapmabHOMY MuEHI0) GespasamyHo, COBEpUIEHO IH MOPYYH-
TEIBCTBO OJHOBPEMERHO H €000ma, WiH ke HBTH.

2) § 260. Ilpasa mopyumTeas.
Vangerow, § 5718.— Windscheid, § 481.

I. Ilpomuer raasnaio doasenura. MoxeTs Jm TOPYIHTENS,
YAOBIETBOPHBIIiH KPeAdTOPa, COBEPIINTH PErpecch NPOTHED IIaB-
HAro JOJEHHEA, wianm HHTH? DT0 3aBHCATH OTH CBOHCTBA [pPaBoO-
OTHOMIEHiA, CYIIECTBYIOIMAr0 MeXRIY HUMB H [JIABHEIMB IOJKHE-
koMb, Ilopyuntens He mogssyerca mpaBoms oGparHaro TpeGoBaHis,
eciu NOpPYYHTeARCTBO He ObLIO HacroAmed HHTepIecciel ' (mamp.,

% 1. 41. D. de fid. 46, 1; 1. 116. D.de v. 0. 45, 1.—*" L. 2. C, de fidei. 8, 40;
L. 17. 1. #6. D. eod. 46, 1; L. 95. § 11. D. de sol. 46, 3.—* Gai. 3, 121. 122;
§ 4 L de fid. 8, 20; 1. 26. 1. 27. 1. 49. § 1. L. 51. §§ 1. 4. D. de fid. 46. 1; L.
10. § 1. L. 16. C. eod. 8, 40; 1. 3. C. de pec. const, 4, 18.—*%1, 10. § 1. D.
de fid. 46, 1.—* 1. 12. D. rem. pup. 46, 6.

1], 24. D. de pact. 2, 14,




IPABA mopyunTEaA. § 260. 137

TAABHBI JOJKHUED OBLIB ero moBbpemmslil), & paBHO ecam OHB
nopyumica ¢h HaMbpeHiews coBepmuTh JapeHie WJIH BOIpPEKH 33-
TPEemEeHio o CTOPOHBI [JABHArO AOKHEEA . 3a MCRIOYEHIeMS
9THXH CUYYaeBB, CMOTPA WO TOMY, MOPYYmJICA JH OHB TO HOpPY-
UeHil0 win Gesh MOpYyYeHiA rIABHArO NOJKHHKA, OHD MOKETH Tpe-
Gosars orh nocxbauaro soswbmenia yomTEOBH mocpercTBOMSB act.
mandati contraria® man negotiorum gestorum contraria *. Ecan kpe--
AUTOPD YCTYNHIH CBOHM HPHTA3AHIA IMOPYYHTENIO (5 259 mp. 16),
T0 mocabaHil MokeTs TpeGoBaTh Bb Kauecrsh mecciomapia kpemi-
T0pa (me ToxbRo BO3MbIIeHis YOWTKOBE, HO M) [IOJHATO yAOBIETBO-
PeHid IJIaBHATO JXOJTA. HOpy‘lﬂTeJIb TepAeTh IIPaBO perpecca,
eClld COBEPIAeTH [UIATeXKD, 3HAA, YTO Y IJIABHAIO XOJIKHHEA €CTh
BO3paKeHiad IPOTHBD Kpeiutopa '.—Msi0meHHsA Havaja aHAIO-
'HYHO NPHMEBHAITCA M KB TOMY CIyYal0, KOIJa HODYYHTENb eme
He YIJATHIB, HO NPUCYRAEHD Eh IAATERY K0Jra *, M Jame Kb TOMY
CAyYal0, ROrAa IIaBHHE XOKHNKD MEeLIUTEH Ch [IATeREMb JOJIra
HIN HAYMHAETH DPACTOYATh CBOE HMYIIECTBO; MOPYIHTENh MOKETDH
TOrja TpeGoBaTh OCBOGOKIEHIA OTH CBOEro 00643aTeNbCTBA WM
no paitneit Mpb oGesnevenisa (§ 76)°.

IL. IIpomuss conopyuumeaen. Cosepmupmeny niatesms fopy-
UMTeN0 TOJBKO BB TOMB Cayyah NpHHALIEKATH NPABO perpecca
HPOTEBD CONOPYUUTENEH, ECHH KPEIUTOPS YCIYIHAD MY CBOR Tpe-
GOBAYIA NMPOTHBD HAXH; NOPYUATENb, VIIATHBIVIl 10Jars, EMbers,
10 mpasuiIbHOMY MHBHIN, Upaso Ha Aty verynky (§ 259 mp. 16);
cayMo co6ow pasymberca, uTo ecaum ombh CTaHeTh B3HCKUBATH BECh
A0ArE €h TOPYYHTENA, TO NOCHBAHIA MOKETH eMy IpOTHBOmOCTA-
BHTH exc. divisionis.

II. Ipomues oopamumzs nopyuumeaeii. OGpammumic nopy-
UUMEAD ECMb NOPYUUMEAL, NPLICNAGICHNIE NOPYUUMEAN 2106~
HAL0  DOANCHUKA 043 00EINCUCHIA €10 MPasa peipecca Rpomuss
nocandnaw '°; paswbps ero oGasateanctsa onpexbiserca npa-
BOMB perpecca nopyuurens.—OTh obparHaro mopyumrend cirb-
Ayers orTamdath nodnopywumesn (fideiussor fideinssoris g merou-

21 9. § 3 D. ad set. Mac. 14, 6; 1. 6.
§ 1. L. 40. Dmand 17, 1—116§°l.
mand17l§61dend3,‘20 S
*1 10. § 13. D mand,171——‘]1’pr
29. D. mand. 11 1; L. 10. C. eod. 4, 35.—*
38. § 1. D. mand. 17, 1; 1. 10. C. mand. 4,

D. mand. 17, 1—’-‘ 1. 20.
20§ll°ll . pr. D.
.L§1Dmand171-—
16 10 S0 8 121
1. D. mand. 17, 1.—° 1.
.pr. D. de fid. 46, 1.

w__UW’mco:



138 [IPEKPAIIRHIE 0BA3ATEILCTED. opmuii 0B3orn. § 261.

gukaxs, fidei. succedaneus y HOBHIXB 10D.), M. €. MO, KOMOPHiL
NOPYNUACR NPeds KPeOUmopoMs 30 ROPYNUMEAR; paswbps ero 064-
gaTexscTBa ompexbagerca 00A3aTeNbCTBOMD IOpYIUTEI s

IV. IIpomuss xpedumopa. 110 pusMCROMY UpaBy KPEIHTOP® MOKETT
J14Th TIABHOMY A0AKHURY OTCPOYRY BAM HPOCTO HE BILICKUBATH CBOETO TPe-
Gosanis, He YMEHBIIAA HTHMD OTBBTCTBOHHOCTH MHOpYTHTEL 12, HanmpoTess,
no cyzefmoii HPARTHRE HOPYUNTEAD MOKETH Tpe6oBaTL 0TH EpeiuTopa, UT00H
OND He JABAJH HAIMIIHEH NMODIARKH TIABHOMY I0IKHERY BIH COLOPYUHTETIO
§ sTHMWH He ToxBepras onacuoct: ero bemeficia (§ 259 sub IIL 1. 3). 3ra
upaKTHEA 00pasoBalach Ha 0CHOBAHIN . 28. D. de fidei. 46, 1, koropad B
AbfiCTBATEILHOCTE TOBOPHTH TOABEO 00D exceptio divisionis, €0 Yike TI06-
010 OHIa BETOIKOBHIBAGMA BB TOMB CMBlcabh, 410 HOpydmTelh n0CpeICTBOND
wexa MomeTh TPeGOBATH OTH KPeTMTOpa, 9TODH OHB OPEIHABHID HCKD mpo-
THED OLKHHEA NAH CONOPYTRTEId; €CIN Bh UPOIOIKEHIN HABHATCHHATO cyabeit
CcpoRa KpeiNTOPL HE HCNOIBSAETD TpeGosania mopyunTeas, 1o nocabyuiit oco-
Gomaaercs. 1o HAUATBEEING CI0BaWB UpHBEIeHBaro whera (si contendat)
WCRD NOPYUHTEAd HA3BalH «provocatio ad agendum ex lege si contendat» o
costalnm 1ag Hero ocoOwlii BEAB Npoiecca (mposoraiionkif mponeces); HO MO-
cabniii ne nepemexs BB M. y. 1. c.

IIABA THIECTAJL

IMpekpauieHie 06A3aTeJbCTEb.

Wieding, der Justinianische Libellprocess. § 15. 1865.— Windschad, § 341.—
Brinz, § 289.—Baron, § 139. f

1. § 261. O6uii 0630p®.

EcrecTseHH0 1 uame Bcero 0043aTelbCTBA NPERPANIAITCA HC-
noameniens (maarexoms, solutio); no npekpamnienie 0043aTeNbCTBA
(to:e HasmBaexoe solutio) BO3MOKHO # Gesb ucnoaHenia—no Boxb
kpeauTopa mim Gesb ero BOJIH. Bb mbroropsx® Cayiasxs mpe-
KpAIenis 9T0ro poja KpeAuTop®h NOIydIaerh MaTepiajbHOE BO3HA-
rpakienie sa mpespamienie 0043aTeJbCTBA (datio in solutum, com-
pensatio, novatio); aTé cayyam HOAXOLATH NOAD nonarie satisfac-
tio '.— Jus puscraro Qopmyasparo mupomecca ObuIO BAKHO,
cabroBaso JH 3a4BIATH (AKTH NPEKpAILeHis TOTYACh UPH MPerb-
ABJCHIM HCKA TPETh MAPHCTPATOMb HIH JHIb TOsAHbe mpexs mpu-
CAKHEMS; TaKh Kakb nepsbie GakThl BHOCHIHCH Bb popmyay Bb

1] 8 §12 1 27. § 4. D. de fid. 46, 1; 1. 38. §5. de sol. 46, 3.—"* 1.
62. D. de fid. 46, 1.

11.5.§3.D. de v. o. 45, 13 L 53. D. de c. e. 18,1;1.79. § 3 . 1. 10. D.
de pign. a. 13, 7 1. 52. D. de sol. 46, 3.




IIATERD BB CYETH HBCKOABRHXB A0arops. § 262. 139

kauectsh exceptio, T0 0 Hux® roopuid, UTO OHH AbhACTBYIOTH
ope exceptionis; npodie —ipso iure % aro pasmmuie, phero BH-
ABHTaEMOE HCTOYHHEAMM, COXPAHHMIO BajKHOE SHAYeHie M BT 103-
aubiimens npash, HO Kakoe sHavemie eMy NPHHALIEKATO BT 0CTH-
HiaHOBOMH mpouecch, aTo BONpPOCH CNODHBIA; ph HACTOAMEE BpeMs
SHAUEHie 9T0r0 PASINUIA OPANMYMBACTCA TOIBKO THWH, UTO CYXbA 00f3aHD
UpHEUMATH B0 BHHMaRie Th (QakTel, kotophie ibilcrsyiors ope exceptionis
(mamp., Bospamemie 0 1aBHOCTH), ke °CaW OHH BHIES! U3'S H3IOKEHIH HeKa,
ge ex officio, a ammb BH TOMB cayua®, ecam HA BEXB cewIaeTess OTBBTIHES.

II. Orpbabmsie emocoOb! mpexpameis.
A. MnaTexs.
Hpedsapumearnoe samnuanie.

llpasmaa 06b wmemoamenim (miatesb) Gruim y&e H3I0KeHH
BRme (8§ 225—235). 3xbes Mm safiMeMca TOABKO Tpema BONPO-
CAMH: &) IIATEROMH Bb CueTh HECKOABKHXD A0ATOBD (§ 262); b)
AokasuBamieMs miatexa (§ 263); ¢) o6bmaniens naatema (§ 264).

1) § 262. luare®s BB cyeTh WHCROIBREXD NOJATOBS.

t. D. XLVI, 3; t. C. VIIL, 42; de solutionibus.— Vangerow, § 589.— Windscheid
§ 343.—Brinz, § 290.

b

Ecan kpenurops umbers mhekoasko OIHOPOAHEIX'S TPeOOBaHiM
OpOTABDL AONKHHEA, N NOCABIHIA cOBepmAeTh IIATEARD, KOTOPAro
HeJAOCTATOYHO A NOKpHTA BChXb TpeGosamilt, To BOSHEEAETH
BONPOCH, Kb KOTOPOMY H3D TpeOoBamiii miate:ks A0NKeHD OGHTH
oraecens? Bonpocs artors umbers Bakmoe smauemie B 0coGen-
HOCTH TOrja, KoOrja Jumsb 3a HBROTOpHA TpeGosamia o6bmans
UPONEHTH, YCTAHOBICHK 3JOTOBHA NpaBa M NOPYYHTEABCTBA, H
Koria HBROTOpHA TpeGoBamia mopuexaTH IABHOCTH NpeEKIe, He-
xean gpyria. Ipemze seero sompocs pbmaerca Boxeio yniauu-
sawwarw ': possumus certam legem dari ei quod solvimus. Ecau
e OHA HO ORUIA W3BABIEHA, TO onpexrbiuTh HAsHAveHie miaTexka
MOKETH Kkpedumops *; ToJbED OHB A0JKeHDH cAbraTh 810 ToTuach *
H NDpUTOMT cOOGJM0AAA MHATEpeCh JOKHHEA, Kakb Ob CBOIl co0-
CTBEHHBIM; N0STOMY OHb HE MOKETb 3aUeCTh IIATERA HA CHOPHEK

? Gai. 3, 168. 181 n umrara §230 np.
11 1.1 10L § 1. D. h. t. 46, 8; L 1.
8;L1.C. h.t.842—*1.1.1. 2. 1. 3. D

D
=~

)9.
C.h. t 842—21 1. D. h. t.46,
h. t. 46, 3.



140 JORASHIBARIE ILIATESRA HOCPEACTBOMD NIATERHOH POCHMCKH, § 263.

IOATH WIH TAKOH, IO KOTODOMY eile He HACTYINIb CPOED HCHOJ-
gemia *. Ecau ke ¥ KPeIuToOph He YRA3ANS HABHAUEHIA NMOTydeH-
HATO mIaTema, To mocabamiii OTHOCATCA Kb NPOHEHTAMB IpemMy-
MECTBeHHO Ipefh KAamuranoms °: 3aTbub Kb 10JrY, MO KOTOPOMY
HACTYIMAG CPOKD IIATERA . Kb J10Ary, 00esneueHHOMY HeyCToii-
KOff 8 K JOArY. 33 KOTOpHIii OTBBUaETH MOPYIUTENh WIM 3a10ID 2
Kb TOMY JOATY, KOTODPHMb AONKHHED OOpeMEHeHH OThH CBOETO
HMEHH, NPEMMYIIeCTBEHHO TpPeXsh THis, KOTOPEIMD OHb 0OpeMeHeHd
OTH TYROTO UMEHM (HAmp., Kakb TODYIHTEID) . b crapbiimemy
mo BpeMeHH Joary '°; Hakomeih, k0 BCHMD MPOIEMB XOATAMb—
nponopuioHaNsHo M.

2) § 263. JoraspiBamie mIaTe;ma MOCPEACTBOMD MIATeREOK
POCHHCEH.

Cy. mmreparypy kb § 209.— Windscheid, § 344.

Jlasa frokasatesbcTBa Iiateka (Kpomb ADYTHXD CPEICTBH) MO-
AKeTH CIYAKETh IUIATERHAA DOCIHHCKA, T. €. JOKYMEHMB, 65 KOMO-
POME KPETUMOPs NPUIHALMT, WINO OHZ NOAYNULE OMF OXANCHUK A
npedmems doara. Takh KaKD POCHECKA BRJaerci muoria o no-
JAyueHia TUIaTexa, TO e AOKasaTelbHad Cuia (IO BAROHY Ocra-
niapa) ! mpu saiiMaxs B MOROGHBIXE CAbIKAXB (§ 231 up. H) o1-
EaaasiBaercs 1o meredenis 30-ta quedt mocab BIAYM; eCHH RO~
AUKD NBITACTCA A0KA3aTh IJATEAKTL MOCPEACTBOMD IIaTeRHOE poc-
NHCKE, TO KPEANTOPD BH TedeHie sTuxb 30-TH JHEH MOKETH IDEXb-
aputh querela non solutae pecuniae (HETOYHO HASBAHHYIO Ocra-
piagoms exceptio nom numeratae pecuniae); Kb 5TOMY BO3pAkKe-
nilo ormocHmuch Th Ke HIBATIA K th ke cnopHEe BONPOCH, 'TO
w 1o moBOAy Aodrosoit pocmmeru (§ 231). 3axons Ieruniana (np. 1)
orwbrens Bpormsiws saxomons &b Il y. r.e. § 17, 00 KOTOpOMY A0RA3ATENH-
Haf CAIA OCINCKR He 3ABMCHTH 0TH Bpexemm (cp. § 231 sub 1II).—KBuran-
mim, yrocrobpaonia IaTexb OOMECTBeHHAND noxareft 3a 1mO-
cabamie Tpu roja, Aa0Th OCHOBaHIE UPEANOIOKHATH, 4TO yILIAYRHBI
W TpekHie BSHOCH ’; HT0 HpPeANOIOXeHie noura BCh pacupocTpa-

.

£l

w0

41 1.D. h. t 46, 3—>1 101. § 1. 1. 73. L. 96. § 3. D. h. t. 46,
85. pr. D. de pign. a. 13, 7.—"1 5. § 2. 3. L 6. 1. 48. D. h. t. 46, 3;
C. h t 8 42.—71 3 §1.1 108 D. h, t. 46, 8.—* L. 5. pr. 1. 97. D. h.
46, 3.—° 1. 97. D. h. t. 46,3.—% L 97. D. h. t. 46, 3.—1 L 8. D. h. t. 46,

11 14. § 2. C. de non num. pec. 4, 30— L 14 § 1. C. de non num.
pec. 4, 30; 1. 4. C. de ap. publ. 10, 22.—% L. 3. C. de ap. publ. 10, 22.

—
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OBBUIAHIE IIATERA (coNsTITUTUM DEBITI). § 264. 141

HAIOTH HA YaCTHAA POCHHCKM Bb MNOJNYYEHIH CPOYHBIXD BSHOCOBDH
(UponeHTOBDh HAEMHON IIaTH).—Bo BeskoMs eayuad, ecam ve mo puy-
CROMY ‘, TO 10 COBPEMEHHOMY OOBIYHOMY NDABY, NPOM3BOAA LIATEHB, KO-
HEED MOKeTH TPe0OBATH poCUMCKE; X0 TOIydYeHis HOCIBAHEH MOLKHUKS MO-
KETh YAEP&KATH LAATERD.

3) § 264. O6bmanie mrate:xa (constitutum debiti).

t. D. XIIL 5: de pecunia constituta.—t. C. 1V, 18: de constituta pecunia.—

Bruns, Kleinere Schriften. I. 221312, 1882.—Bdhr, die Anerkennung als

Verpflichtungsgrund. 2. Aufl. 1867.— Karlowa, das Rechtsgeschiift und seine

Wirkung. § 40. 1877.—Kappeyne van de Coppello, Abhandl. S. 200 — 354.
1885.— Windscheid, §284.— Baron, § 135.

[Lnarexy wunOrza (Bh YACTHOCTH, €CIH ZOMKHHED NPOCHTE 00
orcpour’h)'* npesmecrByers ocoGoe oGbanie naareska (constitutum
debiti), oosikmoserno sywberb ¢b ykasamiems onpexbiemmaro Bpe-
MeHH, ROIJa IIaTeRD JOMKeHD nocxbrosars; ecaum me cxrbuano
TAKOrO yEasaHiid, 10 00Bm@omeMmy Xaercil XeCATHIHEBHEEI CDOKD
(§ 228 mp. 4) *. Constitutum uwbio b KraccaveckoMs pEMCEOME
opash OYenb BakHOe sHaueHwie, moroMy uro o6bmanie miareia,
X0Td OB COBEpUIEHHOE He (OPMaibHO, JABAXO, 110 HPETOPCKOMY
oAMKTY ’, mpaBo Ha HCKDL (actio de pecunia constituta seu con-
stitutoria), RoTopwii BIeRD 3a Cco0oK npucymAenie orebrumra Kb
wrpadgy Bb 50 NpPOUEHTOBD CTOMMOCTH IpeaMera wucka *. Xord
mrpads s101H BH mpash IOcTnHiana yike me cymecrsyers (m xors
Bb BHEBMBENT upapb Beh HeQopMaabHee J0roBOPH AATH UPABO mHCKa),
Thyus me Mewbe constitutum mHe morepaso csoero smavemis. A
HMEHHO, Cb HHMD YaCTO COeJAHMHAETCS lpUsHAHIe JOATA KOHCTH-
Tyenroms (Hanp., 76 100, xomopuie A doxscens A. 3a kynaenmnvi
ynacmoxs, 00bmaio emy ymrarats) *; Bupouems, aT0 GHBAETH He
BCerAa (Halp., TO, 910 i JIOMKeHDh A. H3b HPOJAKH YYaCTEA...).
Tanbe, xora constitutum me o6pamaers mexbiicTBETeIBHEArO L0Ara
Bb AbiicTBuTeapuni ¢ (HanpoTuBb, constituens MomeTH HPOTHBONO-
CTaBUTh MCKY m3b constitutum th ke BospakeHis, KOTOpHA cyme-
CTBYIOTH HPOTHBH CAMOro TpeGoBaHiA °), HO HATYDAILHEA IOIrH
OHO mpespamaers b uckoroil °. 3arbwn, o6bmanie miarexa mo-

“ L 1 C. de ap. publ. 10, 22; 1. 19. C. de fid. instr. 4, 21; 1. 18. C. d.
test. 4, 20.
x s Theoph. paraphr. ad § 8. I de act. 4, 6.—* L. 21. § L. D. h. ¢t. 13,
0.—* L. 1. pr. D. h. t, 13, 5—* Gaius 4, 171.—% 1, 26. D, h. t. 18, 5—* 1.
1.§§1.5.8 L 11. §1.1.12. 1. 24, 1. 81. D.'h. ¢ 18,5.—5 1. 8. pr, § 1. D,
h. t. 13, 5.—¢ 1. 1. §. 7. D. h. t. 13, 5.



142 KOMIRHCAIIA (3AYETD). § 265.

®eTh OBITh AaHO HE TOJNBKO XOKHEKOMS (const. debiti proprii),
HO W TpeThumb ammomb (const. debiti alieni) '; 85 mocabamess
cayuah BosHEEaers O0COOHH BmIb mopyumrexncrsa (§ 258). 3a-
thMb, constitutum sam@maers EpPegATOpA OTH HPERpANIeHiA Tpe-
GoBamia Bcabjcrsie masmocr: ®, Bexbicrsie cmepre (Bh 0oOjacTH
0043aTeIbCTBS, HeMePexoAmuxs o HacabacTsy), scabicrsie npe-
Kpamenia oforamesis (mpm uckaxs 00b oboramenin) . TAR®H Kakb
Beh ot QakT He HMEBIOTH 3HAYEHId UPOTHBS YiKe COBEPIIEHHArO
constitutum. Tanbe, nyrems constitutum moikers OHTH HpoHsBe-
xeno nswhmemie mpe:xHATO TpeOOBaHiA: MOmkeTh OHTH 00BmMAHD
mIate:xs ApyrEMn semam# (xabOoymnb BMbero nemers) '°. BB Apyroe
Bpemsa, BB aApyrows Mberb '', Tperemy mumy '*; uro kacaerca
mbera u Bpemenm, 10 constitutum moxers Guith Medbe BRIOXHO
LA KOHCTATYEHTA, HEREJNH caMo 00s3aTeJbCTBO; HO €CIH BB CON-
stitutum sakmouenst Gorbe oOpeMEeHHTeNbHEIA JJIA KOHCTUTYEHTA
YCI0BiA OTHOCHTENBHO 7pouaro cojepkania 0043aTeabeTsa, T0 CON-
stitutum corpamaerca o paswbpa mocabzmaro '*. Bo Bcakoms
caydah caMo 0043aTeABCTBO OCTAGTCA HETPOHYTHIMDB: MOITOMY Kpe-
AUTOPY NPHAALIEKHT BHGOOPD, Ml (He 00pamas BHEMAHIA HA
constitutum) TpeboBaTh HCHOJIHEHIA CaMOro 00A3aTENbCTBA, HIH
®e TpeOOBATh MCHOJXHEHiA constitutum; ecid OHD TPHMETH HCHOJ-
gemie constitutum, 10 3TEMB mOramaerci camo 0043aTeIbCTBO 't

B. § 265. Kommencania (3auers).

t. D. XVI, 2; t. C. IV, 31; de compensationibus, — Bring, die Lehre von
der Compensation. 1849.—H. Dernburg, die Compensation nach Rémischem
Recht mit Riicksicht auf die neueren Gesetzbiicher. 2 Auil. 1868.—Ubbe-
lohde, iiber den Satz: ipso iure compensatur. 1858.—Ascher, die Compen-
sation im Civilprocess des classischen Romischen Rechts, 1863. — Schwa-
nert, die Compensation nach Rémischem Recht. 1870, — Eisele, die Com-
pensation nach Rém. und Gem. Recht. 1876.— Lenel, Ursprung und Wir-
kung der Exceptionen. Crp. 139 cabx. 1876.—Stampe, das Compensations-
verfahren im vorjustinianischen stricti iuris indicium. 1886. — Vangerow,
§ 618.— Windscheid, §§ 348—851.—Brinz, §§ 287. 288.—Baron, § 140.

1. Ionuamie w ucmopia. Jeraxsuoe onpexbienie raacurs: com-
pensatio est debiti et crediti inter se contributio *, 7. e. xomnen-

.§§2—4 1.2.1.27.1.28. D. h. .13, 5.—5 L. 18. § 1. D. h.
1 h. t

wl] 4 L5 pr, L. 16 pr. D. h. t. 13, 5—12 L 5

18, 5—11 1. §8.1 11.§1.1,12.1.24 D. h. t.

D. h ¢t
18. § 3. D. h. t. 18, 5.—* 1. 10. D. h, ¢. 13, 5.
1D t i
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EOMOEHCAWIA (3AYETH). § 265. 143

CAUAA CCMB GIAUMHVL 3aMeMS MPEOOGANIA U BCMPRUNRALD MPedo-
6aMiA; ROJKHIED MOKETD 329eCTh Ch TPeGOBAHIEMD CBOCrO EPeIUTOpa
scrp'lwnoe Tpe6oBanie, KOTOPOe Y HEro ecTh NPOTHBT KPEIHTOpA, BCe
paBHO, corjaceHd Ju mnocabpaiffi na savers, uam Hbre. JomE-
HHRD 3aHHTEDECOBAHD BB 9TOMB, NOTOMY uTo interest potius nostra
non solvere, quam solutum repetere *; a kpegmToph He MOEeTH
TPOTHB® BTOr0 BO3pamarh, mnoromy uro dolo facit, qui petit quod
redditurus est *; ogE#MB CIOBOMSB, ROMICHCALIA PABHOCHABAA IIa-
rexy: dedisse intelligendus est etiam is qui compensavit *.—
IIpaBo ma koMmeHcamiio pasBUBAJIOCH TOCTENEHHO; NEPBOHAYAIHHO
TOJBKO NPeBABIAINIA ucwb argentarius ° ¥ NOKYIMEED KOH-
KypcHO# Macew (bonorum emtor) * RomkHN GHIE caME CcOBep-
marh 3aYeTh BCTPBUHBIXD TpeGoBanift JOUKHUKA; 3aTbMb LOMEHIKD
usb bonae fidei obligatio (§ 84) mwban npaso savects csoe Berphu-
Hoe TpeGoBadie, BHTeRawmee ush TO# ke cabuakm ; BB mmmepa-
TOPCKiil mepions u foxmEMES UsH stricti iuris obligatio moaywmrs
npaso savecTh mocpepcTroMb doli exceptio kakia 6w To Hm GELIO
serphunsia TpeGoBania ¢b TpeGosaniems merua *; makowens, IOcTu-
Hiams ° JONyCTHAD KOMIEHCANil BO BehXb CIyuasxs (Rame oOT-
HOCHTeJbHO BEIBHIX'G NPUTASaHilN); moatomy, Bb npasb IOcrumiana
(m copemensows npash) OCTANHCh JMmb OTABJABHEE CayYadm, B KO-
TOPHIXD HE AONYCKAeTC:d KOMIEHCAIiA 1O 0COORIMb NPAKTHYECKHMD
coofpakeniannh, a HMeHHO: 1) mpotuBb TpeGoBamia ush deposi-
tum '°; 2) nporEBs TpeGosaHia BO3BPANIEHiA IPOTHBO3AKOHHO 8a-
xnaqemioi Bemm ''; 3) mpotuBh TpeGoBamiii KAasHE W ropoiCcKo#
OOIUHE N0 MOBOAY HOjarTedi W HEKOTOPHIXD APYIEXH HXB TpeGo-
Baﬂiﬁ H_lb.

Il. Yeaosia xounencayiu. 3auers Momers cocToaAThCA 10 BOXE
06buxs  cTOpOHD (XOrOBOPHHIA 3aueTH): BB ATOMB cayuab MH
uvbens 1bao co psammmeiMb npomeniens jxoara (§ 268), n oco-
ORIX'H YCJIOBiil OTHOCHTENBHO CBOMCTBDL TpeGoBamis m Berphumaro
TpeGoBamia Ha 5T0TH caydalt He mnpegmacano. Hampormes, ecam
xbro wmpers o saverb npoTERH BONM KpeiHTOpA, TO LI HTOFO
Tpedyerca:

2L 8 D, h. t. 16, 2—2 L. 8. pr. D. de dol. exc. 44, 4.—* 1. 76. D. de
8. 50, 1 6 5 Gai. 4, 64 ® Gai. 4, 65.—" Gai. 4,63.—% § 30. L. de act, 4, 6;
41 5. 1. 10. § 8. 115 D.h t 16, 2—°1 14 pr. C. h. t. 4, 81.—1 1. 14.
1 € ht431111 perep434 —1 ] 14 §2 C.rh t. 4, 31—
. 46. § 5 de iure f. 49, 14— 1. 46. § 5. D. de iure f. 49, 14; 1. 7. C.
. .4,8.—%L3 C h. t. 4 31.—13 C h ¢t 4 3.
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144 ROMIEHCALLS (3A9ETD). § 265.

1. wro6m Berpbumoe TpeGoBamie OHIO MaTepiaibHo AbHCTBH-
TeJaBHO; M03TOMY obligatio civilis inanis (§ 230 mp. 29) me MO-
JKerh OHTH sauTeHo '°; mHorga (MHOrie yTBEp:EJAIOTH, YTO BCEria)
AOCTATOYHO OHLUIO HATYDAJBHATO 00643aTe’seTBa '’ orTHocsmiecd ciola
cIyYaH HATYpaabHAro 0043aTeIheTBA Bb COBPEMEHHOMD Npaph yike me cyme-
CTBYITS;

2. gro6m Berphunoe TpeGoBaHle NPHHALIEKANO CAMOMY 3aTH-
THBaOMENy NpoTHBE: Tpedyiomaro ' ex persona tertil compen-
satio fieri nequit; aro mpasuio xbiicTByers  Bb TOMB caydab,
eCIM TPeThe JHLO COrAacHo. Bupouems, HOpyuHTeldh MOKETH Opei-
cTaBuTh Kb sadery serpbuHoe TpeGoBamie PIABHArO JMOIAKHAKA
OpOTHEH KPeIETopa ', RoppealbHs RLoTEENES—BCTpbYnOE Tpeso-
BaHie TOr0 CONOJKHHKA, Cb KOTOPHMH OHB HAXOIHTCA Bb OTHO-
mMeHigxs TOBAPHIIECTBR *°;

3. uro0m mpenmers TpeGosanis u Berphunaro TpedoBaHia GRLIH
oEOPOHEL *'  (m09TOMY MOKHO KOMIEHCHDOBATH TOIBKO JEHBI'H
pesbraMn, xab6s xabGoms TOrO JKe poja ¥ Kauecrsa H T. IL.); HO
ne Tpedyerca cpasu (connexitas) MemAy AByMA rpeGosaniamm. M
Bh TOMB, H BB APYIOMb OTHONIEHIM OTH compensatio OTIHIASTCA
ius retentionis, mpexmoaaraiomee Berpbunoe- TpedoBamie, KOTOpoe
HAXOAUTCA BH CBASH Ch NPELbABIGHHHMb TpeGOBaHieMb, HO MO-
KeTh OHTh Cb NOCKBIHEMD HEOAHOPOAHO **; HO ius retentionis He
NpeKpamaerTs Ipasa, KOTOPOMY NPOTHBOIOCTABICHO seTphunoe Tpe-
Gopamie, a TOJBKO OTEIAJEHIBAETH €ro HCHOAHEHie (§ 76);

4. yro6H 10 BCTPBUHOMY TPeGOBAHII0 HACTYIHIO BpeMd HCHOJ-
HeHif; CPOKD HMCHONHEHis NPUSHASTCA HACTYNABIIHMD U TOTLA 0
ROrja AOJKHMKY 10 TpefoBamiaN® COPABELIMBOCTE UPELOCTAB-

aeHa orcpouka X' (§ 228);

5. jpomyckaercss am (mo sakomy IOcrumiana *%) RoOMIeHCAILA

T0J5K0 TOPAA, KOrga serpbumoe TpeGoBamie MOmeTh OHTb TOTIACH
porasano (liquidi cum illiquido nulla est compensatio), BOIpOCH
cropusii, J{HCIOSUTHBHEMS CIOBAMD IOCTHHIAHOBA 3AKOHZ (ita
compensationes obiici iubemus, si causa, ex qua compensatar,
liquida sit et non multis ambagibus innodata, sed possit iudici

1 1°14 D. h. t. 16, 2—7 1, 6. 1. 8, D. h. t. 16, 2—* 1. 18. § 1. D. h.
t 16, % 1. 9. O h. t. 4, 31; 1. 23 D. h. t. 16, 2—"1 4. 1. 5. D. h. t. 16,
9.2 1 10. de d. r. 45, 2.—** Gai. 4, 66.—* Cp. L. 1, pr. D. qu, m. pign.
20, 6; 1. 15. § 2. D. de furtis 47, 2—2 1. T.pr. D. h. t. 16, 2.—% 1. 16.
§1. D hot 16 2—*1 14§ 1 C. h. t. 4, 31; 8 30. L. de act. 4, 6,
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facilem exitum sui praestare) coorehrersyers To mmbmie, mo ko-
TOPOMY BOSpakeHie 0 KOMIEHCAUil He IPHHEMAETCA JHIb TOrAA,
KOria jokasmiBadie Berpbumaro TpeGoBamis Tpefyers ciommaro
pasbEparesbersa, KOTopoe GH NpooJKAIOCH HECPABHEHHO JOJbIIe,
ubMB oKasHBaBie raaBHATO TpeGOBAHiA.

III. Kaxs cosepwaemea xomnencawia? IIpoc'roe BOSHHEHOBE-
Bie Berpbumaro TpeGosamia eme He nperpamaers TpeGoBaHiA; Tpe-
Gosamie u Berpbumoe TpeGoBaHie MOryTh CYmECTBOBATH PALOME;
KOMIEHCAIid HACTYIAeTh JHIIb IO BONb KpeldTopa HiM X0KHUEA
(aam 00ouXH). A HMEHHO, BH ABYXD CAY4aaXD (KOTopwe Temeps He
cymeersylors) xpedumops (argentarius m bonorum emtor) o6asanb
Geurb camb sauects Berpbumoe Tpebosamie jokmuEa *!, BB 1po-
YHXD CAYUaAXb 3a4YeTh BaBHCHTD OTH yeMmorTpbuia doaoecnuxa %
CymecTBOBaHie roXHAro Kb sauery Berphunaro rpeGoBamisa piagerc,
cabroBarensno, ocnosamiems, a sagBieHie KOMIEHCAIIN CO CTOPOHE
JONKHEKA YCA06ieMs 3a9eTa; eCIH XOJKHHKD XO0YeTh BOCIOJb30-
BaTHCA 3aYETOMB, & CYAbA BB HTOMD €My OTKasLfBaeTs (He BCabi-
cTBie HecymecrBoBaHia Berpbumaro rtpeboBamia, a searbacreie He-
JONYCTEMOCTHE KOMUeHcamia), To ero Bcrpbumoe rpeGosamie upo-
MOJIZKASTH CYImECTBOBATH °°; eclu Ke CyibA Haiilers, 4TO BO3pa-
HeHie 0 KOMIEHCAIH OCHOBATEJbHO, TO 00a TpeGoBaHiA npH-
BHAIOTCA NPEKPANICHHBIMA, (0CKOJbKY OHH TOKPHBAIOTH JAPYrH
ApYyra; UpH STOMDL BpEMEHeMb NPeKpalleHis CYHTACTCH He MOMeHTH
npousHecenia pbhmenis, a MOMEHTh BOSHHEHOBeHis Berphumaro
tpeGoBania *!; mosToMy, Hamp., HE Ta, HE APYrad CTOPOHA HE MO-
#&erh TpehoBaTh NPOMEHTOBH 34 MPOMEKYTOUHOE BpeMsa *°, a paBHO
e umbiors mBera meGaarompiaTHeia mOCABACTBIA UPOCPOUEHM MO
NOBOAY HEHCHOJHeHid Bb IPOMEKYTOUHOe Bpemd °°, He BIHCKE-
Baercsa m Heycroiika *’.—Rakb ymke Beime sawbueno, Boas ok~
HHEA COBEPIIHTh ROMIEHCALIK JOJKHA OLUIA N3BABIATECA Bb
stricti iuris iudicia nporasonocrasieniensd exc. doli in iure (Bume
up. 8); Bb bonae fidei iudicia sroro me TPe6OBAIOCH TOABKO MO-
Tomy, 9r0 bonae fidei iudiciis exceptio doli inest (§ 84 mp. 24);

2% 1 2 C. h. t. 4, 31; Reichscivilprocessordnang § 686 orpanmamia
aro.—?" L 1. C. h. t. 4, 31.—*¢ |, 41. C.Th, deapp. 11, 30 —* l 46. § 4. D.
de iure f. 49, 14.—% Gai. 4, 66—68,—2' Gai. 4, 64. 65.—** ]. 2. D, h. t 16,
2 L 1.§ 4. D. de contr, tut. 27, 4—% L 7.§ 1, D. h. t. 16, 2; 1. 8. § 2. D.
de neg. gest. 3, 5.—* 1. 4. O. h. t. 4, 31; §§30. 39. I, de act. 4, 6.—% 1. 11.
1L 12. D. h, t 16, 2—% 1. 40. D. de r. ¢. 12, 1.—* 1. 81..§ 1. D. de her-
pet. 5, 3.—* 1. 10. § 1. D. h. t. 16, 2; 1. 30. D. de cond. ind. 12, 6.
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BH NPOUMXD CJyuadxs HecoMEbHHO Beerga Tpe(oBaJoCh MPOTHBO-
nocrasienie doli exceptio. Thun me membe Bh wheroabEEXD Mb-
cTax’h Kakh BO (pparMenTaxs MOpHCTOBb °°) Taks M Bb 3aKOHAXD
IOcruniasa *° umm serphuaens npasuio: compensatio fit ipso iure;
0 3HAYeRiH 3TOr0 NpPABHJA CYNICCTBYIOTH CAMEIA DA3idiHEIA MHEB-
pig. [lo oxmomy MAbHIK, 0YeHb PACHPOCTPAHEHHOMY Bh HpeXHEe
BpeMs, 3T0 NPABHIO BEICKA3HBAETD, 4TO TpeOOBaHie TOTIYACH yHH-
yTORAETCA ¢ BOSHMKHOBemieMD BeTphumarc tpedosanis; oT0 Mih-
Hie 10 B3N0KEHHBINE OCHOBAHIAMS OTBEPrHYTO Tenephb noYTH Behyi.
Ilo rocmoacreyomeny reneps Mabuio, osnasennoe NpaBHIO VEA3H-
paeTh na obparnoe yhiicrsie Bo3pamenia 0 KOMOEHCAIIH, & UMEHHO
HA TO, YTO BB cayiab npusHamis BO3paKeHiA 3acCHYKEBRAOIUMB
VAOBJETBOPEHisA, KOMIeHcauis o00CymK1aeTcs Tawh, Kakb ecam OH
osa mocablosaja yke B MOMEHTL BOSHMKHOBeHLA BerphuHaro
TpeGoBafia; HO BB TAKOMDL cayyabh camo mpasmio, 4TOGH 3aRIIO-
YaTh JAHNYI HOPMY, AOMKHO Obno O uHave ONTH BHPAKEHO
(manp.: compensatio ipso iure fieri intelligitur). Bs moBO® BpeM:a
6RO DPeLIOKeno eme HBCKOJABKO 0GLAcHeRill, KOTOpHLA, BOpPO-
4eMb, B0 CBOEH HEeyAOBJETBOPUTEJSBHOCTH, He BCTPBTHIM Opu3HA-
Hif; NOSTOMY MB O HHXDB FOBODATH HEe OyAems.

C. HOBATIIAL.

1) § 266. Taxp mas. novatio voluntaria.

t.D. XLVI, 2 t. C. VIIL, 41: de novationibus et delegationibus,—Cu. anr, &b
§ 209; kpomb Toro: v. Sul,ius, Novation und Delegation nach Rémischem
Recht, 1864.—Salkowski, zur Lehre von der Novation nach Rémischem Recht.
1866,— Rumer, die bedingte Novation nach dem Rémischen und heuntigen
Gemeinen Recht, 1863, — Kniep, Einfluss der bedingten Novation auf die
urspriingliche Obligation. 1866.— Romer, Abhandlungen. H. 1. 1877.— Kuntze,
die Obligationen. §§ 29 — 81. 1886. — Grad nwitz, Interpolationen in den
Pandekten § 21 (animus novandi). 1887. —v. Blume, Novation, Delega-
tion und Schuldiibertragung. 1894.— Van e 0w, § 619.— Windscheid, §§ 353 —
355, 801.— Brinz, §§ 282, 282,

L. Ilonamie w nocamwdemein. Jeraisaoe onpexbrenie ' raa-

cuTi: novatio est prioris debiti in aliam obligationem vel civi-

lem vel naturalem transfusio atque translatio, hoc est quum ex
praecedenti causa ita nova constituatur, ut prior perimatur.
Hmaxs. nosawin ecmv nepesods codeprcanis kuxowo aubo 00a3a-
WEAVCING 1 65 HOB0E OOAZAMEAL MEO W nPU MOM (110 NPONYIEHO

T ® 41 10 pr. § 1. 1. 2. D. h. t. 16,2.—® L 4 1. 14. pr. C. h. t. 4, 31;
§ 80. I, de act, 4, 6.
11.1. D. h. t. 46, 2.
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BH Jeraismons onpeabienin) e obasameavecmso opmarvmoe *,
CMaao Gums, 65 Aumepasvival Komwmpaxms uaw (410 B npash
IOcTuniapa GRUIO EIWHCTBEHHO BO3MOKHO) 65 cmuny.aauin. B
CHJIY 604% CTOPOHD CymecTByiomee 00643aTeJsCTBO NPeRPAMaeTcs
Thab, uto Ha ero wmbero Berynaers Hosoe QopMaibmoe 00sa3a-
TEILCTBO Cb PABHBIME 110 CYMIECTBY COXePAKAHIEMB; OTCIONA MBI BH-
AUMB, 9TO HOBAUIA He €cTh cypporars Hcmoxsedis (me ects datio
in solutum), a sBiAeTCA AKTOMB BOJN, NPEBPANIEHIEMT OXHOrO 06~
sareancrsa Bh jApyroe. Hosamia Omaa y Povaams Bb Goabmoss
yunorpeGienid, Bb YaCTHOCTH Kakb CPeICTBO JUIA npeBpamienia He-
(dopmaasHaro obasarenscTsa BH (opMaTbHOE, YTO, ¢ OAHOR CTO-
pousl, Gbuio0 HeoOXoxmMo 1A nocabaywmed acceptilatio *, ¢s apy-
roit cropomel, BeabicTsie Xapakrepa stricti iuris gopmaabmraro
0643aTeJbCTBA 1OCTABIAIO KPEIMTOPY pasHEA Broas. Kpowb
T0r0, Kb HOBamin npnébramm xuas nepembHN Jmua KpexuTopa MM
Xoxxuuka (cp. mumke 1L 2), uro6sr BBecT wam msmboure 1M0604-
HEL OCTAHOBACHIA (HAND., YT00Hl NPAGABATH WIH OTMEHETH CPOKS
HAM yeaosie) !, a Takike, 9TOGH YBeJAWYMTH WM YMEHBUIHTH [IAB-
HE  npeaverh obasareancTsa °; Bupouems, nocabamiii cayuan
CTadb PASCMATPUBATLCA KAKb HOBAaLiA, KAKETCHA, JMMb BEH MO3J-
wbilment kaaccuueckoms mpanh **.—Hopania npoussozutTs 10~
HOe NpeKpaliedie cymecTsyomaro o0013aTeisersa ¢o BehME ero
UPRAATOUHBIME HACTAME (HODPYYHTOILCTBAMH, 33JOTOBBIMU IIPABAMA,
HeYCTOMEaMU, DPOUEHTAMM, NPHBRJEriaME, yBeiuueniamu pexbi-
cTBie mora, culpa 10XKEEEA ® T. 1) % mOATOMY, HOBAI[A MOKETH
OBTb X4 EPEAUTOPA HEBEINOAHOIO, eCHH TNPHAATOYHHA YACTH He
BORAYTH BB HOBAMIOHAYIO CTRUYJANLII.

IL. Yeaosia. Jas nosauin Heo6XOAUMEL TpH yCAOBiA:

l. Cywecmsosanie oGasame.vemea; unoria (Abkoropse yreep-
AJAAOTH, YTO BCEria) JOCTATOYHO HATYPAJIbHArO 06434TENLCTEA,
Ecam obasaresabersa whrs coschbMb HAM ecam OHO Ge3CHIBHO
«BerbicTie Kakoro au6o Bospamenia (obl. civilis inanis, § 230
sub IV), To moBauia memmcauma; thws He Mewhe moBauionmas
crunyriuia mabers cuiy Bb ABYXDH CAyIasxs: a) ecam o06hmaio-

? Gai. 8, 176. — ? § 1. I. qu.m, obl. toll. 8, 29.— ¢ Gai. 8, 177.—5 1. 25. D,
de i. dot. 23, 3; 1. 58, D. de v. 0, 45. 1; 1. 28. D. h. t. 46, 2; 1. 8. C. h. t. 8, 41.—
fa I, 56. § 7. D. h. t. 46, 2 nnunerca csnghTeascTBOMD O Gonwhe ApeBsneMs
Kaaccngeckom® npash.—¢ L 15, L 18. 1. 27. 1. 29, D, h. t. 46, 2; 1. 4. 0. de fid.
8, 40.
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miifi sHAaeTs HecymecrsoBamie nim mexbiicTehTeNBHOCTH 0GHOBIAE-
maro obssarenscrsa’; 6o BbH TAKOMB cayyab moAs BHIOME HO-
Balin oWB xouers obasatbea ¢b whabio jgapenia (§ 68 mp. 6);
b) ecam oGbmarmmiil, X0T#4 H He 3HAA HECYymecTBOBaHiA 006ssa-
TeNbCTBA, 0OGbmaers mpocTo Gesh YONOMHHAHIA 0 MHEMOMB 0043a-
reabersh (mamp., centum dare spondes?. spondeo); Ho TOria OHB
MOKETH OCHOpuTh oGbmanie HCKOMB ¥ BOSpaKeHieMb 0 HOBOAY
falsa causa (§ 214 np. 8)% Ho ecau Bp o6bmanin ynomanyro,
Kakbh ero ocHoBaHie, MHUMOE O0asareabcTBo (HANp., quicquid te
ex vendito dare facere oportet, dare facere spondes? spondeo)®,
10 o6bmanie HexbicrBuTeNbHO, TAKD Kakb oOBIA0MmIA Kelaersh
ce6a obasarh Jumb B To#l Mbph, BB Kako# oHB yEKe COCTOHTH
JOJURHUKOMDB; Ha TOMD ke UpuHOENt ocnosama HOpMA, MO KOTOpO#R
HOBALiA YCIOBHArO 06A3aTEALCTBA HAXOAHMTCA BH 3aBHCHMOCTH OTH
HCNOAHenis ycaosia '°.

2. Buoswuxnosenie woearo opmarsnaro obasameavcmea, 6y-
AeTHs AM 8T0 0043aTeNBCTBO CPOUHOE HiH 6esb cpoka'', HCROBOE
uau Gesh ucka'?, smoamd abficTBETEJSbHOE, MIM TOJABEPKEHHOE
sospaxkeniaMs (civilis inefficax) '*; Goxbe spesnie puMCRie OPUCTH
He 00pamadn jaske BHUMaHIA, ecad 0643aTelbCTBO ORLIO HHITOKHO
ch camaro mauasa''; gaxbe, OHE YTBEpKIANM, UTO eCJH HOBAIIA
NOCTABIEHA B 3ABHCHMOCTH OTH YCJIOBiA, TO mpemnee 00A3aTeNb-
CTBO NpekKpamaercs A0 HCHOJXHEHid ycaosis '®; mosxwbitmie pum-
CcKie 0pUCTH COBEPIIEHHO CHPABELTMBO NOCTABHIM NpeKpamienie
npeknAro 0643aTeJAbCTBA Bh 3aBUCHMOCTH OTH HCHONHEHiA yeaosia '®
I Bh TOJE BpeMA YCTAHOBHAM NPABHAO, 9TO BO Bpemd Hephmm-
TEJABHAIO COCTOAHIA YCJAOBIA HEJAb3A OCYMECTBAATH NPERHATO 004~
saresbcrsa ''.—Hopanionnas crunyianis X0JKHA COAEPKRATh Ka-
goe Jau6o wswbmenie 'S, moromy urto nHave He 6BHIO OB HUKAKOrO
PasyMHArO0 OCHOBAHIA JUIA HOBAIIM; ecIu COBEPIIAeTCA HOBAIIA
nedopmanbparo ofasareasersa, To uswbaenie COCTOHTH yike BD 3a-
wh b sedopmansuaro o6asareabersa GopMabERIMb; sarbys HaMbae-
Hie MOAeTh COCTOATH Bh npubapienin uiu yerpamemin '° ycaosii,

71 21,125 D. de v.o0.45, 1; . 12. D_h. t. 46, 2.—8 1. 20. D. ad sct. Mac,
14, 6.—%1. 27. D. h. t. 46, 2. cp. 1. 25. § 4. D. de prob. 22, 3.—10 1, 8. § 1.
L 14. 8§ 1. D. h. t. 46, 2; 1. 21, D. de acc. 46, 4. — " 1. 5. 1. 8. § 1. D. h. t. 46, 2.—
12]1.1.8§1. D.h. . 46, 2. —* 1.8 §11. L. 14. 1. 82. § 6. D. ad sct. Vell. 16,
13 1. 16, C. eod. 4, 20.—1* Gai. 3,179.—" Gai. 8,179. — % 1. 8. § 1. . 14. pr. L
24, D. h. t. 46, 2. — ¥ 1. 83, D. de i. dot. 28, 3; 1. 86. D. de reb. er. 12,
1.—' § 3. I. qu. mod. obl. toll. 3,29.—* § 8. L. cit; 1. 8. C. h, t. 8, 41.
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CPOKOB®S, HOpYYHTENel *°, HeycTOeKDH; HAKOHEN'b, BH nepembah iuuna
EpefuTOpa Wi XOMKHUEA *'; Bb mocabiuems caydah HOBEE I0PUCTH
roBopaTh 00h exXpromissio, eca#m Kro a@60 NPHHEMAETH HAa cebs
uyKROK XoArs 6esb NpPeABAPHTENBHAr0 YroBopa Cb JNOKHHKOMD
(—vxke Bb § 254, Terers kB mp. 2. 3. Gwuo sawbueno, 4TO
MCTOYHBKH TPHJAIOTH ATOMY caoBy Goabe muporoe smauenmie—),
B 0 delegatio, ecam JOMKHEKD 064A3HBAETCA NEpPefbh APYIHMED M0
HOPYUeHI0 KpejuTopa HIH ecId XOLKHHED b coriacia cBoero
EPeIHTOPA NpeiCTABIACT: €My HOBAr0 JOJKHHEA (—Mbl YBHAUMD
muke § 307, uTo MCTOUHHKH TPHAAIOTH STOMY ciaoBy Goabe mm-
pOKOe sHAYeHie—).

3. Ilpaso w wammpenie cOGEPUUMY HOBAWIIO:

a. IIpaBo coBepmuTh HOBANi NPUHALIEKATH AbecmocoGHOMY
KPeAUTOPY @ ero npejpcraBureio, Oyaers Ju nocabamiii yupaso-
MOYEHD KB yOpaBienilo BCEMB MMYMECTBOMB, HIH NPAMO YHOAHO-
Mouess kb mosaumim *’. Ecam kro aubo Oesh npasa Ha cosepiie-
Hie HOBAIIE NpPHEMETS HOBANIOHHYI CTHIYIALIW, TO Hpeknee 004-
3aTENBCTBO NPOJOJNKAETh OCTaBAThCA BB CHIB, a4 HOBAaNiOHAAA
cranyiania mwbers smauemie Takh Has. NPHAATOUHArO 0Gbmiamia **
(akmeccopHaf, Wi KOHQHDPMATOPHAS CTHNYAANiA); KpPELHTODY
TOrJa TPUHALIERAT BHOOPDH MERIY HCHOJHeHIeMD NepBaro MM
BTOPOr0 00A3aTeNBCTBA; HCNOJHEHIe OXHOrO NPEKpamaers Apyroe.

b. Hammpenic cosepwums nosawio (animus novandi); eciu
rakoro Hambpesia whrs, 10 npe:kHee 0043aTEALCTBO NPOJOILKALTD
CyIIeCTBOBATh, & HOBALIOHHAA CTHUOYJNANiA mwbers sHavemie mpu-
Aatousaro o6bmania (mp. 24); AokasareabcTsa Hambpenid cosep-
[WuTh HOBANi Kiacchmueckie opucti (kaks coobmaers IOcra-
piagt) *® mouepnamm Wsh HOBEXD NOJOKeHIl BH HOBANIOHHOM
CTHNYJANiM; TPH STOMb MeKAYy HEMH BOSHHEIM PasHoriacis; wh-
KOTOpHe BEABIM HOBANIKO BH KakoMb OH T0 HE OBuIo uawbHeHin
o6asarenbcTsa (HAUp., Bb NPHCOSIMHEHIH NOPYYHTENA HIH KOP-
PeaNbHAr0 JNOLKHEKA, Bh YCTaHOBIeHiM saxorosoro mpasa). ITo-
aromy IOcrumians ompexbawrs *°, wro mbrs Hosamim «nisi ipsi
specialiter remiserint quidem priorem obligationem et hoc expres-
serint, quod secundam magis pro anterioribus elegerint». Yike

% Cai. 8, 178~ § 3. L. qu. m, obl. toll. 3, 29; 1. 8. § 5. D, h. t, 46,
9.—% 1,20, pr. § 1. D. h. t. 46,2.—* 1. 16, 1. 21. L 25, 1. 34, pr. D. h. t. 46, 2.—
% 1, 10.D, h. t. 46, 2.—21.9. pr. L. 16. D. h. t. 46,2.— 1. 8. C. h. t. 8, 41.—*
1.8 C. h. t.8, 41; § 3. L qu. m. obl. toll. 3, 29.
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€O BpEMEHH KOMMEeHTATODOBH CTAJIH BOSHHKATH CHOPH O SHAUEHIH
aTHXD CHOBb. Ilomomums, Beh coraacmm, 4ro He mpE BCAKOMD
uswbrenin oGasaTedbeTsa NPOUCXOANTH HOBALiA (3TO OOKIKHOBEHHO
BHPAKAWTE Takh: BB novatio praesumia); wo cnopars o Tomb,
HeOOXO[iMO JH Jus1 HOBaIiE cOOTBBTCTBEHHOE MpsAMOe M3BABICHIe
BOJH CTOPOHD, HIH Ke MOKHO H8H COAGPIRABIA 6CmTs cOrIameni
CTOPOH: BRIBOAMTH MOJYANWBO BHpaskenHOe Hambpenie cosepmurh
HOBAWIK (4T0 OGHKHOBEHHO BHIDAKAKTH TAKD: UMMEMD AU CULY
MOAVKO NOVAlio expressa wau xHee donycrxaemca u novalio tacita),
CIOBaMb 3aKOHA, 0YeBMIHO, coorBbrerByers crporoe Makbmie, KoTo-
poe TpebyeTh mpaM0w0 WBABIEHIA cropoHaMm Hawbpemia cosep-
MHATH HOBAIIW, HO HeJb3A He NPHSHATH, YTO TAKOe NPABHIO IPO-
THBOPBYATH TBEpIOMY COOIMIONEHi0 HOrOBOPOBH; MOATOMY TOCHOL-
cTByionlee MEbBHie CcKioHAeTca BDL mOJb3y novatio tacita.
Cabxyers sawbruTh, YTo BB BacTOAmee BPeMs CHOPATH eme 0 TOM,
MORHO JH NPOH3BECTH HOBALIK TOALKO NOCPEICTBONS HHIEBIIHATO (opMais-
HATO EORTPARTA (Hamp., Bekceasd), MIH TAKEe NOCPEICTEOMD HeJOPMAILHATO
abeTpaKTHArO J0r0BOpa; N0 NpABHALHOMY MEBHI, cabiyerh npHSHATH Xhii-
CTBUTEILHBINE 004 CPEACTBA; HO eCIH K10, GYAYYH J0JKHBIND CYMMY IHErS B3
RaR0ro Ju00 KOHCEHCYAJbHAT0 KOHTPAKTA, IPH3HAETH ce0f JOAMBUEOND 1O 3aiMy
BB J0ar0BOR pocmmexs (4T0 Temeph uacTo cayvaeres), TO B 9TOMD He 3a-
KI0YAETCA HOBALIN; 4To XKe Kacaercs Bompoca, caBIyeTs Ju TOrja UpH3HA-
BATH HAJAMUHOCTH 3aEMBAr0 00f3aTeIbCTBA WIN :Ke UDOIOAKEHie NpPERHATO
0CHOBAHIA Joara (TaKb YTO BHIAHHAN N0Ir0Bas poenncka He uwhers Mate-
piaabHaro smauemis), To wo sTowmy mosoxy cp. § 273 mp. 8 m 8a.

2) § 267. Tarp mas. novatio necessaria.
Cy. amreparypy &b § 94.— Windscheid, § 356.—Baron, § 210.

Baiamie litiscontestatio (mawaxa mpomecca) m cyze6maro phb-
Wenis HA NPABOOTHONIeHis BOOOmE HIOXKeHO yike BB §§ 95. 97;
spbes muers phup roapko 00L mXH 0coGoMb BIiARiM Ha 06s3a-
TeJIBCTBA.

LI Litiscontestatio m phmenie B mCTOYBHEAXH He pash co-
HOCTABAANOTCA Cb (A06GPOBOJBHOK) HOBamiell wWim jxaxke upaMO
HasHBaKWTCH HoBamieii'; BB camoms xbab. wbroropma mocrano-
BJIEHiA I0CTHHIAHOBA NpaBa, NOBHAMMOMY, VEASHBAKTH HA TO, YTO
03HAYEHHHE AKTH BaCIYARUBAIOTH NPHCBOCHHATO HMDH MHOHME PO-

*1.11. § 1.1 29. D. h. t. 46,2;1. 8. § 2. C. de us. rei. iud. 7, 54; Vat, fr. 263.
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MAHECTAMI HasBaHis—novatio necessaria: 1) TpeGosamis, HCKHE 1O
KOTOPHIMB caM# 1O ce(b He cunocoGHE Kb HacabicTBeHHOMY ne-
pexony, cb Momenta lifiscontestatio pbaanorca BacabrcTBERHBINE *;
seabacrsie litiscontestatio omu TepaoTs cBo#l 0COOHI XaparTepd,
KOTOpHIl CJYRETH NPHYMHOK HXH Henmacwbpcrsenmocrn (§ 81
np. 14. § 82 up. 2); 2) no roii ke npuuunb TpeGosanie, KoTOpoe
camo 1o ce(b we morio OHTH OCYImIECTBICHO HOCPEICTBOMB act.
de peculio (Eamp., mpHTA3adie nab JEJMKTA), CTAHOBHTCH OCyIle-
CTBUMHMB TIOCPEACTBOME HA3BAHHATO HCKa, OyAVYH NPU3HAHO CY¥-
neOHEIMD prweniems®: 3) MCKM, noramaemue Gorbe KOpoTEO0
IABHOCTBIO, NOCHb prauenia UPEKPAMAIOTCA Jumb HCTEYEHIeMb
tpuanarnabreedl naHocTH ': 4) pruwenie NpeKpamaers, N0 PHM-
ckomy mpaBy (§ 42 mp. 18), mapocramie UpoHeHTOBS, KOTODOE,
BIIPOYEMb, 10 HCTEUEHIH NCIOJHATEABHATO YeTH pexMbeAYHaro CpoKka
BO30OHOBAAETCA CB GOJBIILI CHIOKW °.

II. IoxpoGuoe m3cabiosamie Bompoca JbACTBUTENLHO NPUBO-
JUTH Kb TOMY BHBOAY, 4TO, BO BCAKOMD cayuab, no dpegnemy
ius civile, Cywecmeosala maxs naz. novatio necessaria; Bb NOIAb3Y
9TOro roBOPHTH cabjiyiomee:

1. mo mpaBuIy APeBHATO pHMCKaro npasa: ne bis sit de eadem
re actio (§ 95 up. 1. 2), oGasateabcTBo BH MoMents litisconte-
statio ammaercs mcka (kpomb macrodmaro mpomecea), Takbh Kakb
Bb OTOTH MOMEHTH NpPOHCXOIMTH OCYIIECTBICHIe H TOrJOImeHie
HCKa; HO JpeBHee ius civile #e 3paers coBchMb 006:43aTEABCTBD
6eab MCKA, TaKh UTO b €ro TouKM 3phmia 06AsaTesbcTBO BHOJHD
NPERPATANOCE;

2, no npasumiay: iudicio contrahitur® (§ 95 np. 47), c» Mo-
Menra litiscontestatio naunnaerca AJd CTOPOHH 00A3ATENABCTBO, A
AMEeHHO, 0043aHHOCTH NOKOPATheA Oyrymemy pbmeniio cyaa, ka-
KoBO Gb om0 Hu Omo. OGasarenscreo ato (condemnari oportere)
npopoamaerca o pbmenia. Cn Bocmocabrosamiems phmenis BB
caydab condemnatio orebrumkn moxsepraerci #06omy 006A3aTElNh-
cTBy: oOgsateabcTBy mcnoxnuth phmenie {iudicatum solvi), aua
4ero CJyRHTH HOBHIl HCES, actio iudicati (§ 97); BB T0 Bpems, korja
BCAKOe phmemie BHpakaloch Bb JeHeKHOE cyumb, aTo HOBOE
006432TeIBCTBO, 0YEBHIHO, YACTO OTIHYAJIOCH OTH NEPBOHAYAIBHATO;

21, 6. § 3. D. de re iud. 42, 1.—? 1. 3. § 11. D. de pec. 15, 1.—* 1. 6. § 3.
D. de re iund. 42, 1.—% 1. 3. C. de us. reiind. 7, 54.—% 1. 3.§ 11. D, de
pec. 15, 1.



152 TARD HA3. NOVATIO NECESSARIA. § 267.

3. ecrh B3auMHAA CBASh MeKAy NPEKpameHieMb CTaparo H
BOSHHEHOBeHIeMTH HOBaro 0043aTelNbCTBA: MOCHBIHEe BOSHHRIO HA
OCHOBAHIH TEpBAaro.

Bee aro apremie I'ait onmcmBaers cabxywmumn crosamum ”:
tollitur adhuc obligatio litis contestatione, si modo legitimo iudi-
cio fuerit actum; nam tunc obligatio quidem principalis dis-
solvitur, incipit autem teneri reus litis contestatione: sed si con-
demnatus sit, sublata litis contestatione incipit ex causa iudicati
teneri; et hoc est quod apud weteres scriptum est: ante litem
contestatam dare debitorem oportere, post litem contestatam
condemnari oportere, post condemnationem iudicatum [facere
oportere.

III. Ho sra Teopia mmmunach CBOEro BHYTPEHHATO 3HAYEHIA
Ch TOr0 MOMEHTa, KOrja PHMCEEMb NPABOMB OHJIO PENETHPOBAHO
NOHATIE HATYpaJibHAro 0043aTeNbCTBA; Ch TOro Bpemenm litiscon-
testatio m pbmenie He HpenATCTBYIOTH NepPBOHAYAIBHOMY 006:A3a-~
TEJIBCTBY TPONONKATECA BB KavectBh 0043aTedbCTBA HATYpAIb-
maro ®, Mexkiy ThMb Kakbs npu 10GPOBOJNBHON HOBAIiE HepBOHA-
4aJbHOe 00A3aTeNbCTBO BIHOJXAS mpekpalmaerca; MoaTOMy 3a HCTIOMD
OCTAIOTCA TaK®e NOGOMHEA IpaBa (3aJorosoe NpPaBo, HPaBo Ipe-
EMYIIECTBA Bb KOHKYPCH, IpaBo Ha NPOUEHTH °, IO IOCTHHIAHOBY
npasy '° rakxe npurssamie npotush fideiussor'a W KoppeatbHAro
AOJGKHHEA), MekAy THMB Kakbs mpm T. H. XOOGPOBOJIBHON HOBAMiM
OHE npekpamarorca BMEers ¢b nepBoEauaIbEEME 0043aTEIBCTBOM .
Jaxe nbroTOpHA BOSpakemis, YNVIIEHHHSA BH npomecch, MOryrs
OHTH NPOTHBONOCTABJEHH MNpPHTA3AHI HA Henoxnenie phmenia
(actio iudicati); raxossi, manmp., 7. H. beneficium cedendarum
actionum ', exc. scti Macedoniuni u Velleiani '* (uero, smpouens,
OTHOCHTEIbHO MocaBinRXS A8YX'Hs Bospameniit M. y. r. ¢. § 686 u. 2-1 me
upnssaers, cp. § 266 up. 9. § 274 mp. 7). Ho uro snoand smmuio
OCHOBAHIA DAasCMATDUBAEMYID HAME TEODi, TAKh 9TO TO, HTO
npuAnEn® «ne bis sit de eadem re actio» mowrsm Bnoand GuAB
OTMBHEHD NOCTOAHAEING BOSPACTAHIEMD uMCIa HeKmouenid (§ 95
np. 5 —9); ¢b ThXb NOPH XOMKHHEDL OCTAETCA OXMHAKOBO 00f-
BAHHBIMD KaKb X0, Takh # mocah mavaxa mpomecca, a mocabi-

T Gai. 8, 180.—* 1. 60. pr. D. de cond. ind. 12, 6; 1. 8.§ 1. D. r. r. 46,
8~2 1 29, D. h. t. 46, 2; 1. 13. § 4. D. de pign. 20, 1.— ], 28, C. de fid.
8, 40.—" 1. 41. § 1. D. de fid. 46, 1; 1. 1. § 18. D. de tut. 27, 3.— L. 11.
D. ad sct. Maec. 14, 6.
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CTBIEMD NPHCYRIAOMAro phmenis ssisercs Jumb TO, wmo npu-
MAANIE KPLOUMOPA CIMAKOGUMER ACHUME U BEICROPHBIMG U  MO-
acems  Goimy  GRPEOL  OCYWLLCMEAEHD MOABKD  YCIMAHOBICHHBIMS
cydvero obpasoms. Thus me membe npemuee sossphmie coxpammmo
CBOK cHIY BB HBKOTOPHXD YACTAXD H X0 HACTOAIMIArO BpEMEHH
(saime I), moaromy m chmoparh eme Temeps, NPEHANIEKETEH NH
JuTECEOHTECTANlM W phmenino Xapakteps mHoBamin.

D. § 268. IIpomexrie.

v. Volderndor[f-Waradein, zur Lehre vom Erlass. 1850. — v, Seheurl, Bei-
triige. Nr.14. 1858.— Leist, iiber die Wechselbeziehung zwischen dem Rechts-
bergiindungs- und Rechtsaufhebungsacte. 1876.— Vangerow, § 621.— Wind-

scheid, §§ 357. 358.—Brinz, §§ 111. 291.—Bekker, § 104 sub IL

Llpowenie ecmv mpexpawenie mpedosania no eoan xpedu-
mopa cs covaacia doavcrwurxa. Ilpomenie ecrs aGerpakramdt 1o-
roBops, NpH3HaBaeMuldl AblicTBUTENBHEIND Jake BH TOMBH cayuab,
ecan ero causa Hempasombpma, mopouna, mim ke BB rbficTBH-
TEABHOCTH COBCHMEH orcyTersyers (§ 214); Bupouems, 0OHEHOBEHEO
ero causa ecTb jxapemie mam BosybiicrBie sa cosepmennoe yime
abitersie, wam npexrbiicrsie (cp. § 131 rerers kb np. 14).

I Pumcroe mpaso. Bv wcrmmianosont npash cxbikm mpo-
MeHid CymecTBOBAIM IHMb i HBKOTOPHXH 0043aTeIbCTRH; a
HMEHHO, [0 NpPABHAY (BOpOYeMDb, BECHMA COMHHTENBHOMY): prout
quidque contractum est, ita et solvi debet!, 6mxo Tousko 1BB
crbike mpomenia: 1. CTHOYAANIA UPEKpPAINANACH TOCDPEICTBOMD
acceptilatio®, 1. e. mocpeicTBOMB Xorosopa BH (opymb Bompoca u
otBbTa, BB KOTOPOMB CIOPOHE 3afABIANM, UTO JOJIKHO TAKD GHITH,
Eakh ecan O KpexuTops moayaunrb miartexs (quod ego tibi
promisi, habesne acceptum? acceptum habeo); 2. koHcemCyatbHBIH
KOHTPARTD MPERPAIAICA INOCDeACTBOMD contrarius consensus®,
T. €. MOCPEACTBOMD HePOpPMANLHArO COIIAMEHid CTOPOHB, 4TO He-
HCIOJHeHHHI KOHCEHCYAJbHKHA KOHTPAKTH JNOMKeHD GHTH NpeKpa-
mens. — Uro6n npumbEnTh Upomenie m Kb IPOYHMB 0043aTexb-
CTBaMb, 00pamaJnch Kb ABYMD KOCBEHHHIMDH CPEJCTBAME: &. CTO-
POHBE HOBHPOBAIH HOCPEICTBOMD CTHUYJALIM AOTOBOPSH, NOJNKEH-

.1 180, D, de sol. 46, 3; L.
obl. 3, 29; t. D. de ace. 46, 4.
pact. 2, 14;1. 2. 1. 8. 1. 6. §
de sol. 46, 3.

85. 1. 100. D. de r.i. 50, 17.—*§ 1. . qu. m,
—38§4. 1. qu. m. obl. 3, 29; 1. 7. § 6. D. de
1. 2, D. de resc. vend. 18, 5; 1. 95. § 12. D.
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c'rBymmlﬁ OBTH NpeKpalleHHEING, ¥ 3aKII0UaIm 3aTbMb acceptilatio;
OpieMs 9TOTH npUMBHAICA KaKbh Kb 0mONaviuMs TPEOOBAHIAMD,
TAKD ¥ BB TOMB cayuak, ecim KpeguToph X0Thah HPOCTHTH CBOEMY
JOIKHEKY 6¢n CBOM TpeGoBamid; i mocabguaro cayvas Aquilius
Gallus. cocrasuas GopyMyay HOBAIIOHHON CTENYJANLE, ROTOPAA OTH
ero EMeHu moXyumia Hassamie stipulatio Aquiliana‘; b. kpegurops
BaKI0YANG Ch NONKHNEOMB pactum de non petendo’, T.e. 0B
006435BAJICSH He B3HCKHBATH TPeGOBaHiA UCKOME: COOCTBEHHO roBOpA
3T0 BOBCE He OHUJIO NpomeHieMb, H AOWKHAEY cABA0BAIO OB TOIBKO
AaTh NPOTHBH %cka exc. pacti®, Taks uT0 BH OPOYHXH OTHOMIE-
Hisxs TpefoBamie NpogoIEaTo G Ccymecrsosarh Gesh HCKA: HO
moxoGHO TOMY, Kagks npaBo iuris civilis, Oyfyus JHOIEHO MCKa
UPETOPCRUMD HIUKTOMB, NPEBPAma’toch Bh Kakylo To Gescoiep-
maTensnyo dopmy (§ 79 wom.), Takh m sxbes mocah sakaryenid
pactum de non petendo ma o0ssaTeancTBO CMOTphIHE, Kakb Ha obli-
gatio inanis (§ 230 mp. 29), ¥ eca:m JOJNKBEUKD COBEPWAND ILIA-
TeRD [0 M3BHHHTEJHHOMY 3a0ay:KIeHi0, TO eMy N03BOJAIH Tpe-
6oBaTh yuaavenHoe o6parHo *. Bupouems BHIECKa3aHHOE OTHOCHTCA
AWM Kb TOMY €Jydao, Koria pactum de non petendo sakmodeno
HABCerja; ecjd ske pactum 3aRJOYERO JHIID HA napbernoe BpeMd
(HADp., HA BpeMdA JKHSHH EPeJHTOpA HIH A0JIKHEEA, Bh KAKOBOMD
cayual omo masmBazoch pact. de n. p. in persomam BB MPOTHBO-
10J0KHOCTh KB pact. de n. p. én rem®), To d10 EM™ba0 IHmB
3Havenie OTCPOUKH **, M KpeUTOPD Jake BO BpeMd JbrOTHArO
CpOKa MOrB OCYIIECTBIATh CBOH IIpouis mpasa, naup., 3aJ10roBO€
upaBo, VCTaHOBIEHHOe Bh OGesmedenie TpeGosamia ®.

II. Cospemennoe npaso. Acceptilatio teueps me cymeerByers; Ho
RPEIUTOPD YacTO BBHIAAETD IJATEHHYK POCHHCKY 0essb n'kiic'rnn'rexbuaro noay-
yeHis ¢b HamBpemiens HPoCTHTH X0Arh (UTO, BHPOYEMD, NPAKTHROBAIOCH YiRe
B Yy PoMasus Kb KOHNY RIaccmyeckaro nepiofa ®*); Takas pocmucKa SBASETCH
NpH3HARIEN's EDPEIMTOpA, 4TO OAKHUKD ocBobomIaeres oTH joara (T. e. 10-
T0BOPOMs UPH3HAHIA, IPEKPAMARIIAND 10ATD:, ¢p. 0 10roBopb Upn3Hamid, yera-
papimBapmens f0ark »e § 231 sub. 1I), m nogaexnrs mpasmaaws accep-
tilatio.—Contrarius consensus npojoimaerh CymeCTBOBATL W HHOIAA He-

‘§quumob13.,.,l8§1Ddencc4641214l:)D
de transact. 2, 15.—% t. D. 2, 14; t. C. 2, 3: de pactxs—‘§3 I. de exc.4,

'140§2157§1Dd 0L12,6, cf, 1. 34. §11Ddesol46
3 1. 21. § 6. D. de pact. 2, 14.—2 1. 7. §8. L 17.§3. 1. 25. §1.D. de pact.
2, 14— 1, 65. D. d. v. s. 50, 16.—° cf. 1. 32. § 1. D. de c. i. 12, 6.
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ToyHo uyenyerca mutuus dissensus. — 3arbwb BB compeennows npash
npréaBRIOCh 3asBACRie EPeIHTOpa, uTo OHB HpomaerTs Roarb.—Yaeto Takme
BARJI0YACTCH JOTOBOP Cbh KpeiRTOPOMD, YT00b OHD He NPEIbABIALL WCKA
D0 TpeGoBamiv; BA ATOTH 10TOBOPS Heabas cMOTPLTH (Kakb Ha puMckoe pact.
de non petendo), kan ma mpexpamenie TpeGoBanig, NOTOMY 4TO Teueph
OTHONeRie mCKA Kb Opasy muoe, Hemean y Pawasaw (§ 79 kon.); ero
3aEINYANTH 00BIKHOBEHHO T0AbKO Torfa, KOTAA EKedalTs, 4rTo0s Tpebosamie
JHmBAoch cBoero ABECTBIA Ba BpeMA, BAB, X0TH W HABCT a, HO JAIL B
KakoNDs JR00 OXHOMB oTHOmeHin (Bamp., KpeiUTOPS OTKA3LIBACTEA OTH OCy-
MECTBICRIs JNIRAT0 NPUTAZABIA, HO YICPEHLAETH 38 C000I0 NPABO OCYMECTEAT
3a10roBoe npaso, ofesmevnBames IHYHOE UHPATA3AHIE); D BHINIEN3J0KEHHATO
BHIBA omubounocTh TOr0 MEBHIA RBROTOPHIXD HOBBIXG WOPHETOBH, 10 KOTO-
pomy Temeph pact. d. n. p. me Toapko mopomiaeTh BO3pameHie, BO MPEKpa-
maers obasaTeancTBo ipSO iure (cTaao ObiTh, BHOIRE).

II. Ba wacmmocmu npunyouwmesnoe npowenie. 1o PHMCEOMY
npaBy, OOJBIIHHCTBO KPeAMTOPOBL OOPEMEHeHHAr0 JOJraMu Ha-
cabacrsa, 4To6H moGyxaTh HacabIHEEA Kb NpUHATIO mOCABAHATO,
MOINIM COTJACHTHCA HAa YacTHyHOe upomenie, o6asartejbuoe ® JIA
MenbmuHCTBA '°. Boavmumncreo onpexbaserca mnpemge Bcero pas-
mbpons TpeGopamili, a BH cayuah nXb paBeHCTBA UHCAOMD JHILH;
BAJIOTOBHIXh NPaBb W NOPYYHTEJNLCTBD, KOTOPHA YCTAHOBJACHH
KpeauTopaMb, NPUHAICRANMND Kb MEHBIHHCTBY, Npollenie He
Kacaerca ‘', .

[iparTuka pacnmpocTpanmaa UPHEYARTEILHOE NpONEHie BA 67 CIVYAN He-
COCTOATEIBHOCTH AOJKBHEY (—O0YEBHIHO NOTOMY, 4TO (OJBLIIMHCTBO O0BIKHO-
BEHHO TOJbKO TOrIa COrJacHTes HAa UpONieHie, Korfa aT0 cooTBBTETBYETH MH-
TepecaMd caMuxb kperutoposs—); M. wouk. yer. § 160 cabx. npussaas ary
IPAKTAEY W TOYHO PEryaHpoBadh WHCTHTYTH T. H. NPHAYABTEIbHOMH MRpOBON
cabagn; web mperumeanii I k. y. sacaykmsaerh BEMMaBig To nodomenie,
9T0 BEARIH RDPEAUTOPS, NPUNAOIEHUMD XU ONY Ko MEHBUUNCIBY UIU K3
G0XvuLUHCmBY, COXPARAETH CBOM NPaBa NPOTHED COLOMKEHEOES H HOpYYil~
Teaeilt obmaro foammmea 1,

1 7. § 191 10, pr. D. de pact. 2, 14; 1. 58, § 1. D. mand. 17, 1; L.
23. D. quae in fr. cred. 42, 81 1. 58, § 1. D. mand. 17, 1; 1. 10. pr. D.
de pact. 2, 14— 1, 58. § 10. D. mand. 17, 1 n 1. 10 pr. D. de pact. 2. 14—
** Reichsconcursordnung § 178.
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E. § 269. Cayuai.

Hoffmann, iiber das Periculum beim Kauf. 1870. — Bechmann, der Kauf.
8§ 8284, 134, 135. 1876. 1884.—Jhering, gesammelte Aufsitze. T. I. Crp.
201—326. 426 —490. 1881.—Cm. Takme amreparypy kb § 238. — Vangerow,
§§ 591. 635.— Windscheid, § 390.—Brinz, §§ 277. 278.

I. Vixe Bume (Bp § 238) OnuI0 yRa3aHO, UTO JAOLKHHRD He
orbyaers Mo oOmemy npaBuay (a MMEHHO, eCIH He GELIO 0coOaro
cOTJamenid WIM NpUCOeAWHeHia culpa mim mora) sa cayvai, Ko-
TOpHE mOpamaers upexmerd xoara. Orcioga cabryers, wro ecan
Bemb rAGHeTd cayuafino, TO 0GASAHHOCTD JNOIKHHKA 1O 0OmEeMY
npaBmIy Hpekpamaercs .

II. IIpu xBycTOPOHEHXH JOrOBOPAXh BOBHEKAETH BONDOCSH, Ipe-
Kpamaersh Ji caydalinas ruGeib OpepMeTa xoara 00A3aHHOCTH
00bUXT CTOPOHD MWIM TOABKO TOH CTOPOHH, KOTOpaA NOJKHA GBLIA
npefocrasuts normHyBmif mpermers. Hopme OpHCTE NHTAIACH
yCTAaHOBHTH A BChXH ciayuaesp 9T0ro poaa OAUHD o6ugiit mpuA-
HENS;, HO ATH TONHTKE JOMKHE OBUIE OCTAThCA OesyCIBmimEMM,
noromy uro He Beh AByCTOpOHHiEe ZOrOBOpH MMBIOTH OXHY H TY Xe
NpUPOLY, a pacmajaores Ha MbHOBHS o6asateiscrsa m 00A3a-
TeIsCTBA OOMeHid, a NEepPBHA, BH CBOK 0Yepelb, PACHALAITCA Ha
KyIUIO B Kymie-nofoGHmsa crbiku, ¢b O1HOH CTODOHEL, U HA HAEMD
u maiivo-moxo6umsa cabakm, ¢ apyroit cropommr (§ 215). Jlaa
RQKJIAT0 M8 HTEXH BHAOBE CABIOKL OTHOCHTENBHO pa3CMATPH-
BaemMaro Hamu Bompoca XBHCTBYWOTH 0COORLA NpABHIA.

1. OtHOCHTeAbHO %ynaw ABACTBYeTH NPABHIO, YTO CIyYad,
nopakalomiii NpoIARHEKA NpeAMeTs, He OKASHBAETh HUKAROTO BIid-
gis #Ha o04saEHOCTh UOKynmuka. [loaromy, ecim OTHOCHTENBHO
unduGuIyaIsHO-0npednaennod Bemu sakmouena perfecta emtio-
venditio, To mpuwmbmsercsa mpasmio: periculum est emtoris, TaKh
9T0 MOKYNIEED JOJUKeHD YOJIaTHTh Nbay, XO0Td4 HE NOAYIaeTh
emu *; mporBHOe MEbHIe HBEOTOPHX® NPEKHEXTH POMAHHCTOBS ’
Teneps BeBME 0TBeprayTo.—ECIH 0 OTHOWEHIW Kb wHOU6UOYAAD-
HO-OMPeONACHNOW BeIH 3AKIOYeHA KyNiIi HOAD CYCHeHIHBHEMD
yeaosiems, To BO Bpema HepbmuETeabHOCTH YCaoBia cabayers pas-

1], 88 1. 83. § 6. D. de v. 0. 45, 1; 1. 107. D. de sol. 46, 3; cf. 1. 92.
1. 98. § 8. eod.—* 1. 7. pr. 1. 8 pr. L. 16. D. de per. et comm. 18, 6; 1. 34.
§6.D. de c.e. 18 1; 1 15. D. de i. d. 23, 3; 1. 1. 1L. 4—6. C. de per. et
comm, 4, 48; § 3. I. de emt. vend. 3, 23.—* Onnpasmeeca na l.33. D. loc.

19, 2; 1. 12—14 (13—15). D. de per. et. comm. 18, 6.
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IuYaTh MekAy T. H. periculum interitus u periculum deterio-
rationis; mepsoe nagaerh HA UPOJABIA, BTOPOE HA MOKymmmka ‘;
HO 9T0 pasiHvie YCTAHOBJAEHO HCTOYHHKAMM HenocabrosarexsHo,
1060, TAKD KARD CYCUEH3MBHO-VCJIOBHAA KYILUIA He ecTh contractus
perfectus, 10, COGCTBEHHO TOBOpA, 6cAxid Caydail ToNEKenH Ow
nagath Ha nporasua.— Ecau undusudyarvro-onpedniennoe Koxu-
yecrBo res fungibiles (§ 40 np. 6) nporano whinkoMb, KaKs 0HO
ecth (per aversionem), To emtio aBaaerca perfecta, u xbiicreyers
npasuio: periculum est emtoris ®. Hamporass, kymia npusmaerca
imperfecta (mo wmbmi caGuHAHIEBH, KOTOpOe B3AXO BEpXb) *:
a) ecaE H3b HHAUBHAYaJbHO-onpexbieEmaro koamvecrsa res fun-
gibiles npopama wuspbcrHaa wacTe, KOTOpas eme AONKHA OHTH
ormhpena, orpbmena, orcumtana, b) ecim HHEAUBHIYAJBHO-ONpE-
xbaennoe koamuecrso res fungibiles mpopamo Takums 0GpasoMs,
uro mokynsas mhHa onpexbagerca mo wmbph, mbey, wmeay omgbas-
HHXH Bemedl JagHaro KOJMYeCTBa, TaKh YTO CAaMO KOJHYECTBO emie
xonxHo OmTh mambpeno, Basbmeno, cocuntaso. Bn obomxs cay-
9asxX’hs HecoBepmenHOfl Kynas saMbEOMEXDB Bemeil Bech PHCKD 10
uawbpenis, Bspbmenia, cuera pagaers Ha mpogasna’; whroTopme
n@caTeNn moJaraioTh, 4ro u 3ibes cabiyers pasamuaTh MemAy
peric. interitus u deteriorationis, mo ux® mabmie me umbers nm-
KaKOro MOATBep:kAeHIA Bb MCTOUHHEAX®. Kciu mpeameroms Kynau
CHYRHTD UNHOUBUIYAIVHO-HEONpeomIennoe KoamuecTBo res fungi-
biles (y HOBEX® IOPHCTORH: AOrOBOPD MOCTABKH, HANp., CTO med-
dexelt BochMEAECATH-PYATOBOM pPIkH, THCAYA APIIEAD CONLATCKATO
chparo cykma), TO cHavajza pHCKH COBCEMB He IpUHEMAETCA BO
BHHMaHie: genus perire non censetur (§ 238 np. 4); #HO cyme-
CTBYeTh CHOPHEII BONPOCH 0 TOMD, IEPEXOAUTH JH PHCKD mostube
HA TNORYNIIHEA, KOrAa NpojaBems ookocmoporne BuIbaman (or-
whpnas, orBbeEas, oTCuNTANB) NPOJAHHOE KOJMYECTBO, HIH JAIIB
TOrAS, KOPA& DOKYUIIMED HOJy4da® yebromienie 06b 0XHOCTOPOH-
HeMb BHAbJIEHIH, MU, HAKOHeN®, JWMb TOTAA, KOrJa NpojaBens
yike JI0CTaBHIB (UpHCIAlb, NPUHCCDH, BHAAND) NPOAAHHOE KOIH~
4ecTBO (Teopia BHAbIenia—reopia AOCTaBJEHIA); HCTOUHHEE 00D

41. 8. pr. D. de per. et comm. 18, 6; cf. Vat. fr. § 16.— 1. 4. §§ 1. 2.
D. de per. et comm. 18, 6; 1. 35. §§5.6. 1. 62. § 2. D. de ¢.c. 18, 15 1.
2. C. de per. et comm. 4, 48— 1. 35. § 5. D. d. c.c. 18, ;1. 2, C. de per.
et comm, 4, 48;1 1. § 1. D. eod. 18, 6.—7 1. 35, §§ 5—7. D. de c. e. 18, 1;
L 1. § 1. 1. 5. D, de per. et comm. 18, 6; 1. 2. C. eod. 4, 48.
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ATOMH HE TOBOPATH; BHYTPEHHLS OCHOBAHIA rOBOPATH Bh MOJNB3Y
TeopiE AOCTABAEHis, MOTOMY YTO JHIIb Ch MOMEHTA MCIOJNHeHid
(rocrasuenia) ma mbero cabayemaro genus serymaers species.

2. OrmocnTenbHO Hauma ABACTBYeTH TO HPABHJIO, YTO CaAyuad,
HOpaKAOMIA HAHATHA npejaMeTs, Bligers u Ha 0643aTENBCTBO
pannmareas: locatoris est periculum. Tagumws obGpasoms, npu
locatio conductio rei, ecam ciyuafino cabraercs HeBO3MOKHBIMB
noJAb30BAHIE BEHIbI0 Bh Teuemie HASHAYeHHAr0 BbH jporosoph Bpe-
MEeHH, TO caMo 00:3aTeXbCTBO NPEKpamaercd, a HaHUMATeNb MJa-
TATb HAGMAYK [JATy TOJABLKO 3a BpemA, BB KOTOpOe OHDB MOIB
H0JXb30BaTHCA ¥ eciu noJbsoBamie Bemplo Beabjcreie cayuad sHa-
YUTEABHO YMEHBUIHJIOCH, TO NPOMOPIIOHATBHO YMEHBINAETCHA HaeM-
Had naata’; ne 0cobwrs Co00paANCeHiALE CRPAsedAUBOCMY OCHO=
Bana remissio mercedis BB N0JAB3Y apeHiaTOpa, KOria NOJb30BAHIE
yuacTioMs Beabgersie caywas Bmoamb uiam ordacTm OKasatoch
Gesycnmwnonns *° (§ 294). Ilpn loc. cond. operarum, ecad Ha-
Hapmiiica no caywaw (Goabsum, cmepTH) He ucmoanAeTh CBOEH
padoThl, To camMo 0643aTeNBCTBO NPERPANIAETCA; ecan cayyad Ha-
erynaers nocib memoamenia wacTn padoTh, TO HaHUMATE]b IUIA-
THTH 4acTh naempod waars ''. — IIpm loc. cond. operis'®, ecanm
caydait cpbraerh HEBOZMOKHRIMG HCHOAHEHIe HOAPALA, TO CAMO
00623aTebCTBO DpeRpamaercs; Koraa cayvyafi npousoiiters nmocab
YACTHYAAIO HMBroTOBJAEHIA, TO, ecamw padora cabrama xopomo
(approbatione dignum), NOAPAAMBIMIA JOJEKEHD YIJIATETH COpas-
wbpaylo vacth whas (uré nbrotropme oTpuuAlTH (e3b OCHOBANLA);
BCIO IJaTy OHb 0043aHB BHECTH BbH TOMB caydab, ecan oxowuew-
Haa Xopowo crbiaggag padora morudiaa CaydadHo 10 nepejatd
NOAPALMBILEMY.

3. Bb obaacTn GesbUMEHHBIXD KOHTPAKTOBH, 1O FOCHOICTBYIO-
memy Mmubmio, abiicreyiors npasuia kymau. Ho ckopbe cabayers
yTBep:KAaTh, 4T0 M 34bck uMberh snavedie pasamyuie MeKAY KyIJILK
U Ha#MOMD; Bb 00JaCTH Kymie-mofo0HWXD OeshuMEeHHAMXD KOH-
rpakrosb (Mbma'', ynmara jesers sa manumissio pada'®) ubii-

$1.9. 648 4. 1. 19, § 6. 1. 30.§ 1.D. loc. 19, 2.—2 1. 25. § 2. 1. 27. pr.
D. loc. 19, 2. 1. 15. §§ 2-7. D. loe. 19, 2.—1 L, 30. § 1. D. loc. 19, 2.—
121,1.§13. D. de extr. cogn. 50, 13; 1. 11. C. de cond. ob c. 4, 6.—*1, 36.
L 87, 1. 59. 1. 62. D. loc. 19, 2; 1. 10, pr. D. de'l. Rhod. 14, 2; 1. 16. § 6.
D. loc. 19, 2.—" 1. 5. § 1. D. de pr. v. 19, 5; 1. 10. C. de cond. ob c. 4,
6~ 1.5. § 2. D.de pr. v. 19, 5; 1. 3. § 3. D. de c. c. d.c.n. s. 12, 4,
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CTBYIOTD UpaBmia Kyoiu; BB oGigacrn HafiMO-TOXOGHENS (raua
Bemeii sa ycayra)—nopasuia Hakma 'S,

4. Bp oGmacrm ToBapumecTa ciayuaftaas THGEIb BIHOCOBH
OTABABHBIXD TOBADHINEHl NPOMSBOJETH To mocabicTsie, uTo ecam
6est HEXB IbBib TOBApNmECTBA HE MOKOTH OHTbH JOCTHLHYTA, TO
npespamaercsa camo obGasareascrso (§ 302).

III. By oGaacri ThXb OXHOCTOPOHHEXE 00A3ATENBCTBS, npH
KOTOpEIXD MOkerh umbre mbero actio contraria (r. m. obl. bila-
terales inaequales, § 215), cayualh, mopakaiomit npexMers rias-
Haro obOasarenberBa, He HMBeTh HHRAKOro BiiAHiA Ha HOOOYHOE
0043aTeIBLCTBO, OCYMECTBIAGMOe MOCPeICTBOME act. contraria '’

F. § 270. Cmeprs oxmoii mas cropoms.— Confusio.
Vangerow, § 620.— Windscheid, §§ 352. 369.

L Co cyepmuvio xpedumopa wmm doancnura oGasareascrsa 1o
o0meMy npasuly He NpeKpamanTcs, a HepexoiaTs Ha Hacxbi-
HUKOBb; €CIH ke HacabanuroBh HBTH, TO MMYNIECTBO yMepmaro
(B ToMb umcab TpebGoBamia M JoirH), Kakb BmMopounoe (bona
vacantia), nepexoxurs kv kasgb. Ho Bb Bupb scrmouenis mpe-
KpalanTes:

1. OdssatenscrBa, KOTOpsA 0O cBoelt npupoxh csasammr cb
onpexbiennENL AMOOMD, HAUp., Mpedosanic YCTAHOBJEHIA y3y-
¢pyrra 114 onpexbaennaro auna, doss paboTH, KOTOPAS 3aBHCATE
0Th JHYHOH ca0COOHOCTH paGOTHHEA'; HOATOMY Takme AOrOBOPHI
HOPYUeHid H TOBAPHINECTBA CMEPTHIO OAHOr0 H3%H KOHTPAEHTOBS
npehpamamcn nu Gydywee epemn (§§ 302. 306).

. Kb macabranrans upedumopa He [epexoarh TaRiA Tpe-
603anm ROTODBIA HAODPABIGHH Ha ynomemopeme 33 JIMYAVIO
00u1y H MODTOMY OCYHIECTBIAIOTCH HMOCPEICTBOMD T. H. actiones
vindictam spirantes; pa macabiaugoss doscwuxa 0043aTeABCTBA
3D JEAUETOBD M JAJNRTO-NOR06HHIXD xbARifi mepexoxsTsh Jumb
Bb OrpannvyesuoMs paswbph (§ 69 mp. 23. § 82 mp. 1. 2. § 81
op. 10 — 14).

II. Odasarexncrsa npekpamanTes eeandemeie confusio (cosna-

"lﬁpdeeccdcnsl 4; cf. L 5. §2. D.de pr.v.19, 5.—
uEl 10 % 1l °Ddeneggest35118§4Dcomm 13, 6; 1. 8.
pr. D. depxgnnls. 7; cf. I, 4. D. de imp. 25, 1.

1 Cp. L. 81. D, de sol, 46, 3.
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Aemis, cuiamia), ecau KpeiurTopdb rbraerca yuusepcanbﬂuum npeeM-
HEKOME (§ 47) ymepmaro JOJKHHEA HIH obparHo *; B60 HHKTO
He MOEKeTh cxbiaarhea caMoMy ceGh AOMKHEKOMB HIH KPeIHTOPOMD;
ecam 0043aTeNbCTBO €CTh KoppeaibHoe, TO Th correi, KOTOphe He
NPUHEMAIOTH YYACTiA Bb YHEBEDCAJIBHOMB IpeeMcTBh, OCTAOTCA BB
npexnews noaoxenin®. Ecan ynnsepcaibHoe npeemcTso uyMbers
whCTO MeKAy NOpYUHTENeMB H KpPeIHTOPOMb, TO IOPYYHUTENBCTBO
npeKpamaercd, HO MIABHBIL JOJKHEKD 0CTaeTcs 00A3AHHEIMD; eCIH
oHO umbeTs MBCTO MeEAY KpeIMTOPOMD M IABHEIMD A0JHKHEKOMD,
TO MOPYYNTedb, KaKb NPUAATOUHBIA NOMKHHKDH, 0CBOOOKIAETCH s
Bb cayuab ynusepcaipHAro IpeeMCTBA MY MIABHHIMb JIOJﬁhHll-
KOMB M IOpYuHTeJdeMb npexpamaercd Goabe caaOui poars*; Ta-
KOBHIMD OOBKHOBEHHO ORKAKeTCA NOPYYHTENBCTBO, HO MOKETH ORKa-
3aThCA ¥ TJABHHI JI0AI'h, HAUpP., €CIE TOAbKO nocubamid ecrs
roarp Gess mcka’®.

G. § 271. Tars mas. concursus duarum lucrativarum causarum.

W. S1l, fiber die romisch-rechtliche Aufhebungsart der Obligation durch

concursus dunarum lucrat. causarum 1839. — Hartmann, die Obligation,

erp. 3—114 (1. Abschnitt: iiber den conc. caus. lucr.). 187.— Vangerow,
§ 622.— Windscheid, § 343a.— Brinz, § 292,

Ecan 1o aumo, kotopoe mybers mpaso Tpebopania Karod au6o
cneniagbHofi Bemw, A0 HemoaHenis TpeGosamia mpioGphraers ary
Bellb KAKHMbB Ju00 HHEIMB NyTeMb, TO HCHOJHEeHie 0043aTeIbCTBA
CTAHOBHTCA YiKe JIA JOMKHHEA HeBOSMOAKHHEMD; HO HOJHOE OCBO-
6oxknenie jpoaxkuaura , mMbers wmbero Jgmmb TOrAA, KOrAA H CAMO
oGasareabcTso, ® nosiabiimee npioGphrenie Bemu EKpeAHTOPOMD
Guin negotia lucrativa (§ 48) '; manp., KoMy JuGO OTEASAHA MyKaA
BeNb, M BTy ke Bellb COOCTBEHHHKD ed JAPATH O0TRA30NO0JydaTelio
(HOBBIe OPHCTH HASHBAKIOTH LTOTH cayuai: concursus duarum
lucrativarum causarum); ecid HeLO0CTaeTh OAHOTO H3H ABYXD
03HAMEHHAIX'D YCJAOBIf, TO AOMKHHED OCTAETCA O0043AHHBINE MO
kpaitneit Mbph BL TOMB OTHOMmERiH, 9TO OHD AOIKEHD BOSMBCTHTH

2], 75. 1. 95.§ 2 L 107. D. de sol. 46, 3.—* L. 71. pr. D. de fid. 46,
1.—%1, 50. D. de fid. 46, 1.—* 1. 5. 1.14.1.71. pr. D. de fid. 46, 1.—* 1. 95.
§ 3. D. de sol. 46, 83— 1. 5. D. de fid. 46, 1; 1. 13. D. de d. r. 45, 2.—7 L
93. D. de sol. 46, 8.

11.17. 1. 19. D. de o. et a. 44, 7; § 6. L. de leg. 2, 20; 1.34. §§ 2.

1. 82. pr. §§ 4. 6. 1 108. § 9. D. de leg. 1 (30); L. 73. 1. 87. pr. D. d leg.
2 (31); L 21. § 1. D. de leg. 3 (32).
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L

KpeuTopy ero yOBTEH; M09TOMY, ecinm Ok (BB NPHBEICHHOMB

npunbph) Gmuo cosepmeno me xapemie, a Hpojaka, To Hacabi-

HEKD JOJKeHT OBLIb OBl BOSMBCTHTH OTKA30MOJNYYATENO MOKYIHYIO
nbry .

H. § %72. OcuoBamia mperpamenia 0643aTeabCTRS, ROTOPEIA Yike
OBIIH yHOMAHYTHI BB APYTHXB MECTAXD.
Windscheid, § 361.

Ciona ormocares:

1. restitutio in integrum (§ lll),

2. HacTyIUIeHie Pe3ONIOTHBHArO YCJIOBiA wian cpoka (8§ 56. 59);

3. mpekpamaercd au BooOme ¥ BbH Kakoil mBph nperpamaercs
0043aT€IbCTBO JABHOCTHI0 HCKA M CYJXeOHHMD phmeniems, Bompocs
cHOpHHE; M ero pascmorpbam Bb §§ 91 m 97;

4. Jmmenie TpeGoBaHiA Bb nahasame (§§ 262. 371
sub 1I. 4);

5. mpekpaieHie MATEpECA KPOANTOPA; HGO 06ABATENBCTBO HPej-
noJaraeTh WHTEPECH KPEIUTOpPAa HEe TOJNBKO HPH CBOEMD BOSHWEHO-
senin (§ 208), o ® 114 CcBOEro NMPOXOMKeHifA; HOATOMY, HAmp.,
ecidm kTo Ju60 OTAANDL YYacToKb Ha HBCKoOAbRO ABTH BB apeniy
u 3aThMD BB CBOEMB 3aBBIIAHIM OTKA3AND HTOTH YYACTOKD TPETHEMY
JEny, T0 HacabiENKD He HMBETh HEKAKOrO NPHTASAHIA NPOTHBD
apeHjaTopa u3h J0roBopa cpoero Hacabrojarens'; oGoRpajreHHEIA
coOCcTBeHHUKD TepsAeTs BMbBeTE €b nmpaBoMB COGCTBEHHOCTH M IpH-
TA3aHie Ha BOosMbmenie BpeAa mpoTEBB BOpa® (HAOD., ecIHm Ha-
cabjofaTenb OTKasals Belmb TPeTheMY JHIY HOXb YCIOBIeMb, M
VCJIOBie HMCIOJIHHIOCH HOCHE Kpamku);

6. upekpamenie riaBHArO 0043aTEABCTBA: OHO BJIGYETH 3a CO-
Gow 1o obmemy IpaBHJAY NpeKpaiieHie OpHAATOYHAr0 0GAsaTENb-
cTBa. JTa HOpMA M HSBATIA WD HeA pascMoTpbEsl Bhme § 259
up. 4 —7

§ 6. 1. de leg. 2, 20.
132 D loc. 19, 2.—2 |. 14, pr. D. de cond, furt. 13,1 cp. Taxme L
1. D. de ¥v. o. 45, 1.

11



JACTE BT OP AL
OcodeHHada 9acTh 00A3aTeNbCTBEHHAro npasa.

IIpedsapumenvrioe 3ammuanie.

Vike Bb § 208 MH yKashBAIM HA HEHCYEpHAEMOe pasHo0Gpasie
0643aTeJBCTBD; HSJI0KHNTh Beh OTXbibHEL 0GAsaTexbcTBa GBLIO GHI
sajauell HeBHIOJHAMOIl; B Bb 9TOMB HBTH HHKAKOH HYKIH, NOTOMY
qro mpuEmEON o6med vactm (§§ 208—272) patore BOOOHE 10-
CTATOUHOE PYKOBOACTBO JiA phmeHis YacTHHXD CIyYaess. Ocoboe
H3I0/KeHIe MOKeTh OHTH NOJEeSHEIMD H Jaxe HeOOXOXUMHIMD JHIIb
a8 Thxb 00643aTeIbCTBH, KOTOPHA JIOCTHrJIH 0COOHHO BARHALO
sHauenia BCABACTBie CBOEH PAacHpOCTPAHEHHOCTH Bb 060porh i
MOJIeKATS 0COOHMB NPABHIAMH BCABACTBie CBOMXD 0COGEHHOCTEH.
Usnoxenio TakExbd 0043aTeNbCTBH MOCBAMEHA 3T BTOpad 9acTh
(8§ 273—329).

[IABA ITEPBAf.

TpeboBaHif, HanpaBJIeHHbIA Ha BO3BpalleHie
noJiy4eHHaro.

PA3IBID ITEPBHIIL

y 3aeMb.
t. D. XII, 1: de rebus creditis si certum petetur et de condictione.—t. C.
IV, 1: de rebus creditis et iureiurando.—t. C. IV, 2: si certum petatur.

A. § 273. O6mis mauaza.

Heimbach, die Lehre vom Creditum nach den in Deutschland geltenden

Rechten. 1849.— Huschke, die L. d. R. R. vom Darlehen. 1882. — Mittess,

Reichsrecht u. Volksrecht. Crp. 468 ca. 1891.— Vangerow, § 623. — Wind-
scheid, §§ 870. 371.—Brinz, § 296,

I. Zlonamie u ycaosia. 3uems (mutuum; aT0 CIOBO Bh HCTOY-
HEKaXh 0mu60YHO OPOHSBOAMTCA OTH TOro: «quod de meo tuum




c———— .
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fity 1), peasswout kowmpaxms*, 603HuKaeMs GcAMOCMEIe NEPedarU
FAMMBHUMbILS GEULE, 63 NACMHOCTMU O0EHEs, 65 COOCMBEHHOCML
OpyOMy auwy, SaEMUUKY, 5 0OASAMEIBCIEOMs BOGPAUEHIA 10~
AYUCHHAL0 65 PACHOMS KOAUNECMENs U MO HCe KANECMBA .
WUraks, s BOSHUKHOBEHiA safiMa HEOOXOAMMH JBA YCJIOBii:

1. Ymobu na noryuameis Gbii0 nepenecero npaso cobemeeH-
HOCMU HA NPEIOCTNABAEHHIA FAMMHUMNA Gewu; IO MEBHIIO M-
CEHXD TOPHCTORD *, (espasimuHO, NePeHOCHTCH JH NPABO COOCTBEH-
HOCTH HeNOCPEACTBeHHO HJIH KOCBEHHO; [03TOMY, Hamp., 00:3a-
TeJBCTBO BOSHAKAETD W Bb TOMB cAyuab, ecim saumojasewb 1alb
Bemb C¢b THMB, uTOGH NOJAyYaTe s OPOAAND €e M BRPYYEHHYIO
cymmy yaep:xkanrh Bb Burb saifiva, m sarbub mpoxaka nocabo-
Baja®, HIM ecIU 3aHMOJAABENh NOPYUYAeTh TpeTheMy Jumy (HAmp.,
CBOeMY JAOGKHHKY) JaTh JIEHBIM B3afiMbl,  TOTH COBepmAaeTsh 910
orb nMeHH JaBmaro mopydemie (§ 307)". aro orHOCHTCH, 1O
mEbgilo Yismiadga (BaxoAMBmMAarocs, MOXeTh OHTb, BB 9TOMb BO-
npoch moXh BIifAHIEMB rpevYecKaro mpasa), Aake H Kb TOMY CIy-
4al0, ecHH KpepuTopbh, HMBONE mpaBo TpeOOBaHiA 3aMBHUMBEXH
Bemei ush Kagoro JmGo JApyroro 0064sareibCTBa, COramaerci Cb
JONEHAKOMD, 4TOOB muocabpHIE yAepKaxh OSTH Bemld Bb B
safiMa ® HO 5Ta Teopia YubmiaHa TpeGyerh JULA CBOEro ONDABJAHIA
ABYXDh (HEOiA, a MMEHHO, YTO AOJKHHKD COBEPUIMID IIATeXD, H
9r0 BaThMB KPeUTOPD BO3BDATHID HOIyUeHHOE XOMKHUKY BB BHLD
safima; moaTomy umneparops Jiokieriant COBEPMEHHO CHPABELIHBO
He NpHCOeIWHMICH Kb MabRil Yasmiama *, Takb 40 Bb JTOMD
caysah ocraiorca Bb cuab mpemxmiii 0Are M ero causa. Hanpo-
THBDH, ecan COBCHMB He COCTOMTCA MepeHoCh Npasa COGCTBEHHOCTH
(moToMy Ju, 9TO AalOmii cawmb He mybers npasa COGCTBEHHOCTH,
WIM [OTOMY, 9TO OHDB He CHOCOGeHb Kb OTIykKIeHiw)®, 10 HbTH
safiMa '°; HO NePBOHAYANbHKII HEJOCTATOKD IMOKers OHTh ycTpa-
Hemb noafEbimuMn QakraMs, BB YACTHOCTH THMB, 4TO NOXYUaTelh
no6pocoskerao morpemas moxydenHoe '': TOIJA JABHIEMY Belld

11,2 §2 D. h t 12 1; pr. L. qu. m, re obl. 3, 14 —* pr. L eod. 3,
14—21.2. D. h. t. 12, .—* L 1L pr. L 15. D. h. t. 12, 1;1. 84. pr. D. mand.
17, 1.—% L. 11. pr. cit; 1. 34. pr. cit; 1. 8. C. si cert. pet. 4, 2.1 8. C. si
cert. pet. 4, 2—' L. 15. cit.—* L. 15. cit; 1. 3. § 3. D. ad. sct.;Mac. 14, 6. L.
40. pr. D. de min. 4, 4—% 1 6. C. si cert. pet. 42—12 §4 1L 16.D.h
t. 12, 1; 1. 9. pr. D. dea. et c. 26, 8; § 2. L qu. al. 1.2,8—"12 §2 D
b t. 12, 1.—1 § 2. L ecit;). 11. § 2. 1. 12. 1. 13, pr. § 1. L 19. pr. § 1. D
h. t. 12, 1; L. 24, pr. § 2. D. de o. et a. 44, 7; L. 56. § 2. D. de fid. 46, 1.
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164 JAEMG. OBOUIA HAYAJA. § 273.

NPOTHBE TOTPEGUBMATG THOJAYUATENd AAeTCA HCKD, HASHBAEMEI
HoBEME opEcraMu condictio de bene dopensis, Takbh Kakb I10-
Tpeﬁneme OGKKRHOBEHHO COCTONTH Bh H3JePKaHIM 1EHErb.

o HUmobw noayuamery obmuyais BOJepa’mumb nOAYNEHHOE. 65
paonom KoAuNECEN W Mo dce xavecmea'’; He Tpedyercd,
yTOGRE IpE HTOMS ORLI0 oupexbieno u Bpema Bosspamenis. Ecan
He cocroanoch oobmanie Bosspamenis (Bcabicrsie sabaymieHii,
cp. § 50 up. 9), T0 3aemh He BOZHEKAETH, HO MOAYYaTeNb OTBE-
yaers 10 Tpaswiaams condictio ob causam datoram (§ 282), raks
Kakb npaBo coGcTBeHHOCTH GHJO eMy mHepeiano Bb TOMB Hpei-
noJ0KeHin, 4ro OHB cxbraercd JOKHAROMDB; HOBbHE IOPUCTHI
Ha3BAMM 5TOTH HCKH condictio Juvenciana no HMeHH aBTOpa
(Juvencius Celsus) toro wbera pw Jdurecraxsn, rab s10TH HCKD
obeysknaerca '’

II. Ob6asannocmu. Was safina BosHUEAETH 0048AHHOCTh TOJNBRO
pag noayvarend. Paswbpb 0043aHHOCTH BB KIACCUYOCKOMD PHM-
croMb Hpab npu genexnoMB saiimh OWIh HHOH, HeKeJau UpH
safinh npouExh SaMBHUMEXE Bemieil; npn AeHeARHOMD sadMb (TAaKb
kaxs condemnatio formulae 6naa certa)'* saeMImUED HPUCYRAICA
Kb NIATERY SAHATON CYMMH B Kb poena tertiae partis'®, npm
safiwh e mpoYEXH Bemed — Kb MIATEXKY SAHATOH CYMMBI H Kb
BO3MBIMeHil0 MHTEpeca (HALD., Kb IIATERY NPONEHTOBS Beabicrsie
mora) '%; mMosTOMY IPH JEHEKHOMB 3aiMB MCKD KpeIUTOpa HASH-
paxes condictio certi'?, npm safimb npounxs Bemeii — condictio
triticaria '®. Hecmorpsa ma mepembust BL cyaonpoussoictsh, upa-
BHXA aTH coxpammauch n Bb mparb IOcrmpmiama; oTnajza TOJBKO
poena tertiae partis. Reichstagsabschied 1600 r. § 139 nogunsnIb
JCHOAKHEIT 380Mb NPABHIANT 3aiMA HPOYHXB 3aMBHHMBIXD Belleil; H0ATOMY
Bb HACTOAIMEE BpeMs HCR® HANpapadercd Ha [JaTeRb CYMMBI safiva H Ha
B&Iﬁm&ﬂiﬁ gnrepeca, T. €. 00BLIEHOBEHAO HA YILIATY HOpOHEHTOBD; HCED
maswpaeros Teneps condictio ex mutuo.—3aeMmuEDb, Kakb TaKOBOH,
He 00:A3aHT eme IIATATH NPOUEHTORD '°; IPONERTH BOSHHKAITH
JNImG B8H 0COOHXH OpUAMYecKHEXD (arrosh: o6bmanis, mora,
litiscontestatio. — O6asareabcTBO R0JGKBHEA W86 safiMa OCTaercd
B cHah, ecam 3aHATHA Bemy 10 norpedienia cayvakuno mormGim’’.

"“'l.’plDht131—-“13’Dhtl21 — Gai. 4, 50.—" Gai.
4, 18. 171; ef. 1. 3. C. deus. 4, 82; L. 24 D. de praescr. v. 19, o-—“‘l2&C
deu<43’ —1 1. 9. § 3. D. b, t. 12, 1.2 1. 1, D.de cond.. trit. 13, 3.—
€p. whera penme »p up. 15— L L. § 4. D.deoetn447§"lqu
m. re obl 3, 14,




3AEMT NOABIACTHBIXG XABTER. § 274, 165

B. § 274. 3aems mopBiacTHBIX® xbTeil.

t. D. X1V, 6: de scto Macedoniano. —t. €. IV, 28: ad sctum Macedonia-
num.—Dietzel, das sct. Macedonianum. 1856.—Cp. anr. ¥ § 280.— Vange-
row, § 245.— Windscheid, § 373.—Brinz, § 297. ool

Ilo cemarcromy nocramosienio ', cocrossmenmycsa npu Becma-
ciagh nmo nosoxy orueyGiicTsa, KOTOPOR COBepmuAE OOpeMeHen i
AoJraMm moABiAacTERE cumb, whbkii Macedo (orkyza sct. Mace-
donianum),—gkT0 1aeTH AEHHrH B3AfiME NOIABJACTHOMY AUTATH Ka-
KOro OBl T0 HE OBLIO BOBPACTA, 110414, COCTOAHIA %, TOTH HE MOKETH
NpelbABATE HCKA H3hL 3alMa; caMO TOABJIACTHO® AuTa °, ero Ha-
crbaauks *, ero orems * (ecam onn BooGme o6asant orbuaTh 32
antd, § 221), ero mopyumremnsr ° (ecam omb mmbern mpaBo pe-
rpecca mpoTHBS MOABJACTHATO JAMTATH) MOTYTH HPOTHBONOCTABHTH
HCRY Epemuropa exc. scti Macedoniani paike B5H HCHOJHHTEIBHOI
MECTAHIIE " (nocabinee me upmamano H. v.rT. ¢ § 686 waers 2.) —Tpe-
0oBaHie KDeANTOPZ H O UPEKpANenii 0TeYecKOHl BIACTH HE CTa-
HOBHTCA HCKOBHIMD °, HO OHO ¢ caMaro Havala 06JafaeTh CBOM-
CTBaMu HarypaabHaro oGsasarenversa (§ 230), Bh wacrHOCTH, yIAA-
YeHHAro 1o safiMy ye Heap3s moTpeGOBaTh Hasaxb.— Kb Hee-
HeRHEIMD saiiMamn sct. Mac. me ormocures '°; ono He OTHOCHTCA
H Kb TAKEMD (MHEMBING) 3afiMaMs, KoTopwe (o Mebmio Yaisniana)
BOSHHKAIOT: He IyreMb rbACTBHTENBHATO MpeOCTaBIeHiA geHers ''
(§ 273 mp. 8. 8°), rbwb Gowbe omo me OTHOCATCH Kb HesaeM-
HEMG cbakams '?, passh ecam mwbaocs vs BaLy 06ofiTH 3aKOHD 1P
(Hamp., Tpofaka BENME NOABIACTHOMY JHMIY Bb X0ArB, M TOTIACH
#e o0paTHAS KyIAA IPOJABIOMD HA HAJMUAKS; 5T crbika Ha-
3BaHa BbH cpeimie Bka contractus mohatrae, baratae).—H &
3aMMy, BHIAHHOMY HATMYHEME gembramu, sct. Mac. me mpm-
whaserca: ‘

4. ecld OTemb COrJAMAeTCA Ha 3aeMb, BCE PABHO, TOTIACH
HIH BOOCIBACTBIM, IPAMO HAM MOJYAXHBO 'Y

b. ecim saems Oburb coBepment mim no kpafmedt whph ua-

1 Jid,pr. D.h. b, 14; 6—? L1,8§ 8.1 9. § 2 D, h. te 14, 6. —21. 1
$§ 1-3.1. 3. §4. D. h. t. 14,6—41. 7. § 10. D. h. ¢, 14. 6.—* ;7. § 10
cit; 1. 6. pr. C. h. t. 4, 28.—% 1. 9, § 8. D. b, t. 14, 6.—7 L. 11.D. h. t. 14,
6—2 L 1. pr. D. h: t. 14, 6.—=° Memny 1. 9. § 1. D: h. t. 14, 6.2 1. 14. D
de r.:¢.12,1.—" 117, § 3. D. h. t, 14, 6.—11 ), 3..8 82D, h. f. 14, 6 Vas-
niasa.—* I 3.§ 3.1 7, pr. § 2. 1.713. D. h. t: 14, 6:—21, 7..§ 3. D. h. t.
14, 6.—“1. 7. §§ 11. 15. 1. 12.1. 16, D. h. t. 14, 6;1. 2. L. 7.pr.C, h. t. 4, 28.



166 COYIA BB TBCHOMB CMBICAT (COMMODATUN). § 275.

AepEKAHS B TONBSY OMHA (HAmp., HA cofepkamie AATATH, HA
yIIaty JOJArOBB OTIA) s

C. eCOW saeMb COBepIEHH Id HEOOXONUMHXD norpe6uocred
[O/BIACTHALO, HAND., JUIA YUJIATH CyMMB, KOTODHLA TOABIACTHEIA
10JUKEHD TPeTBEMD KDeJHTOPAMb 1% (a me camomy ormy) '";

d. ecadm KpeiduTOph MO HBBHHHTEIBHOMY 3a0XyRAEHI0 TpPHHEH-
Malh TOABIACTHOE JHUIO 8a CAMOCTOATENHHOE 'S u B HBKOTOPHXS

APYIEXT eayuadxs *—

PABIBITL BTOPOIL.
Ceyna.
A. § 275. Ceyaa &b ThemoMD cmbicxh (ecommodatum).

t. D. XIIL, 6: commodati vel contra.—t. C. IV, 23: de commodato,—@G. E.
Schmidt, das Commodatum und Precarium. 1841.— Vangerow, § 629.— Wind-
scheid, 8§ 874. 376.—Brins, § 316.

1. IHowmmie. Ceyda 63 MWCHOMS CMbICAI (commodatum),
peavrbiii KOWMPaxms ', 603HUKAEME NYMEMZ nepedaun 6ewU 6%
detentio * opyromy awuy (commodatarius, CCYOONPUNUMATIELD)
08 MOAv306ANIA, 0635 60SHAIPANCOENIA °, €3 YlO6OPOMS, UMO COM-
modatarius no UCNOIV306ANIU 0OMOACMT  GEULD Ha3ads Cceymcino-
wemy (commodator, xoMMOdaNME, ceydodamean) *. 1lpexueroMs
CCYAH MOPYTH CIYRETb BeImM Kakb JBHAHMBA, Takh H (o,
Bnpouems, PhIEo OHBaeThb) HEABHKIMMBLA ° Kakb HemorpediseMuid,
raxs u (ad pompam vel ostentationem °) morpeGiseMsld, Kakb cob-
CTBEHHHA CCYAOXATeNs, TAKH W Uysid '; HO ecld Bemp NPHHAIL-
JeKUTH CCYAONPUHMMATENO, TO 006A3aTENHCTBO HE BOSHEKAETH >
TAKD KAKH OHH yiKe 10 HPaBy cOOCTBEHHOCTH MMBETH HPABO MOIb-
gopamia u jepxamia (detentio).—Ecan npuEEMamil o0bmaers
so3dnadcmeie BH JEHBIAXB, TO 9T0 He CCYAA, & AOrOBOPH HahMa L

1 ], 7.8 12. 13. D. h. & 14, 6; 1. 2. L. 5. C. h. t. 4, 28.—° 1 7. § 14
D. h. t. 14, 6.—7 17 §12. D. h. . 14, 6.1 L 3. pr. 1. 19. D. h. t. 14,
6:1.2 C.h.t. 428—2178§1C h t 4 28.—% 1. 11, § 7. L. 34 pr. D.
de min. 4,4—" 1.1, §3. 1. 2 D. h. t. 14, 6.—" 1 2. C. h. t. 4,28 —%L
7. §16. D. h. t. 14, 6.

1§ 2 L qu m. re obl. 3, 14.—* L 8. L 9. D. h: t. 18, 6; 1..8.§ 20. L
20. D. de acq. poss. 41, 2—* § 2. L. qu. m. re obl. 3, 14; 1. 17. § 3. D. de
pr. v.19,5—41. 8. § 6.1 4. D. h. .13, 6.—* L L § 1. D.h. £ 13, 6.—° L
3.8§6. D. h. t. 13, 67 1 15.1. 16 D. h. t. 13, 6.—* 1. 15. D. dep. 16, 3.
—51. 5 §12. D. h. t. 13, 6; § 2. I. qu. m. 1e obl. 3, 14,
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PRECARIUM. § 276. 167

II. O6asamnocmu. Wsw ccymm Beerga 'BOSHMKAOTH 0043anH-
HOCTH JUIA CCyAOUDHHNMAaTeXsd, HHOrJAA MOrYTh BOSHHKHYTH 064-
SAHHOCTH JJA CCYIOAATeNs.

1. Ob6asannwocmu ccydonpunumamersn. QD JOIKEHH BO3BpA-
THTH JAHHYI0 €My BB CCYAy Bemp '’ 10 HCTeUeHIM YCIOBIEHHATO
BPEMEeHH; eclH ke BpeMeHH BosBpameHid He G6muio onpexbieno,
TO OHO onpexbiderca cupaBelIHBHMG ycMoTpbHieMt ''; 3arbub
OB NOJ:KeHH BOSBpaTHTh BCh mioxsr Bemm '* (moTOMy uTO CCyAa
JaeTh TOJNBKO NpPaBO HA IOJB30BaHIe BEIBIO, 3 He HA H3BIEYEHie
uss Hed miIoxoBs). Ccyronpuaumarens orsbuaers mo obmemy

‘mpaBEAy 3a culpa levis, a OTHOCHTEeIbHO ABHKEMOCTEH I 33 CY(D-

eRTHBHYI0 (TexHHYeckyio) custodia '* (§ 237), a He Bcerga ToIbKO
sa culpa levis, KaKb yTBep&IaeTs rocuofcrsylomee mabmie. Mcks,
OPHHAUIEKANII CCYI0/aTeNl0 NPOTHBS CCYIONPHHAMATENA LA CY-
Ae0HATO OCYyIIeCTBIeHiA ?THXD o6AsamHOCTedl, HasmBaercd actio
commodati directa.

2. Ob6sasanmocmu  ccydodamean. Ousp J0IKeHD BOMECTHTH
CCYIOUPHHEMATENI0 YPEeSBEYANHEA HeOOXOAMMEIA majepxenm '*
(OOBIKHOBEHHBIA M3JEDAKH JOJUKEHD HECTH CCYAONPHHEMATENH) '°.
Ons orsbuaers, mo o6memy mpasumiy, sa culpa lata, Hamp., ecin
OHb JaeTh Bb CCYAY WMCHOPUEHHYIO GOYKy, TaKh 4YTO BINTOE Bb
Hee BHHO BHTekaeTs '°. Vckb, npmmajIeRamiii ccylonpHHEMA-
TeNi0 NPOTHBE CCYXOAATeNd NI CyAeOHAr0 OCYMeCTBAEHIA STHXD
oGasamnocreil, HaswBaerca actio commodati contraria.

B. § 276. Precarium.

t. D. XLITI, 26: de precario, —t, C. VIII, 9: de precario et Salviano inter-
dicto.—Schmidt, 8n gaurk, nar. ks § 275.— Bulling, das Precarium. 1846, —
Baron, die Condictionen. § 17. 1881.—Ihering, der Besitzwille. Crp. 889—
421. 1889.— Vangerow, § 691.— Windscheid, § 376.— Baron, §§ 106 xom. 123.

Jeraxsnoe ompexbaenie ' raacurs: Precarium est quod pre-
cibus petenti utendum conceditur tamdiu, quamdiu is qui con-
cessit patitur. Precarium Gweaems 65 moms caywam, xoida co-
CMORAOCH COLAQUIENIE, UMO CCYIOOAMENs, HECMOMPA Ha nepedany

? 1L 2 pr. D.der c 12, 1.—1 L b, pr. L, 17. § 3. D. h. t. 13, 6.—
#1.38. § 10. D. de us. 22, 1; 1. 14, §15. D, de furt. 47, 2.—13 L, 5. § 2. 1. 18.
pr.D. h. t. 13, 6; 1,1.§ 4. D.de o.et a.44, 7; § 2. I. qu. m. re obl. 3, 14.—
“1.18 §2 D. h. t. 13, 6; L 15. § 2. 1. 59. D. de furt. 47, 2.—* . 18. § 2.
D.h. .t 13,6—11 17.§3.1. 18. § 3. D. h. t. 13, 6.

L1 1. pr. D, h. t. 48; 26.




168 pEPOSITUM. § 277.

BCUL, IMUME HE COAIAND NO OMNOWENHIN K3 CCYOORPURUMAMENO *;
cabroBaTerbHO:

1. ccyronareas umbers mpaso nmorpeboBarh Bemb OTH CCYAO-
npuBEMaTeNdd (mpekapHCTa), KOTia emy sabiaropascyiuTca ’; OHB
e orpbuaers mnpexh NpekapuCTOMb HH 33 YpesBHYANHEA W3-
AEpEEN, HH Jaxe 3a culpa lata.

2. C% apyro#t CTOpOHN, W NpeKApHCTh MO APeBHEMY ius Ci-
vile 6surn cBoGofeHt 0oT%H 0643aTerscTBa !, TAKB UTO, €CHH pre-
cario dans He MOrh JOKasaTh CBOEro npaBa COGCTBEHHOCTH, TO
BOsBpammenie semu 3asuchio Toasko ord jpoGpocoBbeTHOCTH Tpe-

kapucra. Ho b mospmbimens npasb npekapucrs yike o06a3ans

Kb BOsBpamieniio semu * m orsbuaers sa dolus m culpa lata °
Auaa cypeGHArO oOcymecTBieHid ATHXDH 00A3aHHOCTEH MO NPerop-
CKOMY SEMKTY xaerca ccyroparemio interdictum de precario ’
(§ 124), a no mpasy wpuctoBs condictio incerti u actio praesc-
riptis verbis ®,—Mu yxe pmme sambruan (§ 112), uro npeka-
PHCTH TOJAYIaeTh, CMOTPA 1O BOXE CTOPOHDL, WIM T. H. NPOH3BOJ-
HOe wpuarieckoe Biaarbmie mam Toabko detentio Bemm.

ITH Havala, KAKB COPABEIINBO HOJATaeTh rocuofcTsyiomee mmbuie, 1bil-
CTBYIOTH H ‘Teleph; Precarium caydqaercsi Teleph jfake Bb PAsIMUHBIND KOM-
OMHAIIAXD, a4 UMEHHO, TO CAMOCTOATEALHO, TO BB X0HOAHEHie Kb APYIOMY 10-
rOBOPY, HAUp., NPojaBeN® eule 10 nJaTema NBHE UPEIOCTABAAETD NORYUIIHKY
0Ab30BaHIE KYIICHHOW BeNb) Ch UPABOMB IOTPe6OBATH ee 10 KelaHii
00paTHO °, 3aKIATONPHEMMATEAh OCTABIACTDH 3AKJAIONATENI0 NOJL30BAHIE 33-
EXaJ0MD 10 Boerpeosamis 0.

PA3IBID TPETIH.

§ 277. Depositum.

t. D. XVI, 3 t. C. 1V, 34: depositi vel contra.— Vangerow, § 630.— Wind-
scheid, §§ 377, 3718.—Brinz, § 317.

I. Honamie. Jeramsnoe onpexbienie raacurs ': Depositum
est quod custodiendum alicui datum est. Depositum (noxaaonca,

2

L 14. D. h. t. 48, 26; cp. 1. 1. §1,1.8.§3. D. eod.—* L. 1. pr. 1. 2. §2.
1. 15. pr. D. h. t. 43, 26.—* 1. 14. D. h. t. 43, 26; L14. § 11. D. de furt. 47,
2—51 1. pr.§2 12 §2 112 pr. L 16. D. h. t. 43,26—° 1. 2. 1. 8 §
3. 6. D. h. t. 43, 26; 1. 23. D. de r. i. 50, 17.—7 Cp. Taryas, ykasagune
npm saraasim.—% 1. 2. § 2. 1. 19, § 2. D. h. t, 43, 26; s nocabamess rberd
subero id est cabayers wuwrars item.—2 1. 20. D. h. t. 43, 26; 1. 13: § 21.
D. de a. e. v. 19, 1;1. 11, §12. D. qnod vi 43. 24— 1. 6. §4. 1L11. D. h. t.
43, 26. :
1 Eaopre Dahi 65165 3t
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-
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DEPOSITOM. § 277. 169

OMOANA HA COTLPANENIL), PEAALHBUL ~ KONMPARMG *,  G0IHURAEMS
nymeMs nepedanu deuzncunmou eewp 63 detentio Opyromy  auwy
(depositarius, nowaasenpunumames) cs YU06OPOME, UMO O3,
noKAGACEnPURUMAMENs, OYdems ee COTPaHAMY w 3aMBMS 6036Pa-
mumz - noxiascedamern (deponens) . Obmee wakmie TpeGyers
AJld NOKJIARN elle HANMTHOCTH OIHOTO OTPHIATENBHAIO VCJIOBif,
4 MMEHHO, Ge3BO3MeSIHOCTH XDAHEHif; HO Huke (§ 299) Mu mo-
RaGKeMb, 4T0 9T0 MEbHie HEUPABUIBHO; YTBEpXKIATH MOKHO JHNIL
10, ur0 Ha xbab yroBopb o BosHarpamgenim phako perpbuaercs.
Ecam pbao mpers o Xpamenmin mejsumEMOH Bemm, 10 JOroBOPS
NOANEAKNTH HaualaMb mopyuemia (mandatum, § 306). Ilpetmers
NOKJAKE MOKETH NPHHALIEKATD NOKIAKEIATEN0 Wam OHTH uy-
HOI0 BEmpIO ' HO eCiu OAS NPUHALNEKETH NOKIAKEN PHEMMATEIIO,
10 HbTH jorosopa depositum °, TakL Kak® COGCTBEHEUED BAMHTE-
pecoBans u 6esh TOro BB COXpaHeHiH cBoeff Bemii.

II. Obasamwocmu. Wsw depositum Bcerga BozHEEAKWTH 008~
SAHHOCTH Ui NOKJAKENPHHEMATENA, MOLYTH BOSHHUKHYTH M U
MORIAKETATE.

1. Ob6asamnocmu noxaaacenpurumamein. Ows R0IEKeHH Xpa-
HETb M BOSBDATHTH BeIlb BO BCAKOE BpeMa mo TpeGOBaHin mo-
KIaskefatens °; OND NOJKEHDL TAkKe BHJIATH BCH IIOJE, nasie-
YeHHBIe UMb H3h BENH ', 1 VILIATHTH BOSHATPAKICHIe 34 CAMOBOABHOR
HOJNB30BaHIe Bempblo ® (ITO 1O PUMCKOMY NpaBy cocrapaaio fur-
tum usus. § 311 np. 8); no o6memy npasuay ons orshuaers za
culpa lata °, a ecam moxyuaers Bosmarpakiemie, To 3a culpa le-
vis % ecim e OHB CaMh HABASAJNCA HA XpaHeHi¢ BONIW, TO 34
cy0BerTHBHYI0 (TexmHueckyo) custodia . Ecan nornaxa mocab-
joBaJa MO cayual kpaitneii meoGxoxmmocrts (tumultus. incendii,
ruinae, naufragii causa, 1. H. depositum miserabile), To deposi-
tarius, pumoBHEIT BB dolus, npmcykaancd, WO PHMCEOMY NpPaBY
(momeno coppenennony, § 81), kb ynaarh asoitmoro ''. Mcexs, koropmi
MPUHALIERATS NOKJAKEAATEN0 MPOTHED NORJARENPUHEMATENA 104

?1.1.§ 5. D. de 0. et a. 44, 7; § 3.
13. D, h. t. 16, 8.~¢ 1. 1. § 39. D. h.t. 16, 8.—* L 15. L. 81. § 1. D. h. t. 16,
8; L. 45. D. de r. i. 50, 17.—% 1. 1. §§ 22. 45.

t. 4, 834—"1 1, § 24, 1. 28, pr. D. h.t, 16, 3;
8§ 6. L. de obl. gnae ex del. 4, 1; 1. 29. pr.
84— 1 1. §9.'1.32. D. h. . 16,'3.—% 1 5

8

- 3

§ 35. D. h. t. 16, 8.—1 1. 1. §§1--4. 1. 18. D.
de act. 4, 6.

I.qu. m. re obl. 3, 14.—3 1. 1, §§ 12,

3 3. —
46,

3; 1. 38. § 10. D. de us. 22, 1.—

Dahot 160 8;1 8.0k, €. 4,

2. D. comm. 18, 6:—" 1. 1.

h. t.-16; 3;§§17. 23. 26. L.

5.
D, h, t..16, 3; 1. 11, C. h.

1.
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cyieGHAr0 OCymecTBIeHid STHXH 00:A3aHHOCTeH W KOTODOMY MO-
RIaKenpuEEMarens, no sakony IOcrmmiama '?, He MOXKers ImpOTH-
BONOCTABHTh HE BO3paiKeHiA mu3H ius retentionis, Hm Bo3paskenis
KOMIeHcamin, RasmBaerca actio depositi directa.

2. O6asannocmu noxaancedamers. OHD K0NKeHD BOSMBCTHTE
nokJaskenpuaEMaresio Bch ocHoBarensHsia mamepxkm '°. Jarke,
OHB JMOJUKEeHB VIJIATHTh BO3BHAIDAKIEHIe, ecidm TakoBoe ORLIO
o6bmano '*. Oup orsbuaers sa culpa levis '°. Mckn, npumragie-
KAl MOKNAKENPUHUMATENI0 NPOTHBD NORIAKeNATeNd 1ad Cy-
1e0HATO OCYLIeCTBIEHis 3THXDH ob64sammHocTefi, HasmBaerca actio
depositi contraria.

§ 278. Ocobeie Bmast depositum (T. n. depos. irregulare. Jo6po-
BOJBHBIH CEKBECTPS).

Neustetel b cpouxs u Immmepna rémisch-rechtliche Untersuchungen. Nr.

1. 1821.—Schaffrath, praktische Abhandlungen. Nr, 14. 1841.— Muther, Se-

questration und Arrest im Romischen Recht. 1856.—Mihlhiuser, Umfang

und Geltung des depositum irregulare. 1879.— Niemeyer, depositum irregu-

lare. 1889.— Voigt, vom - Besitz des Sequester. Crp. 11—35. 1885.— Vange-
row, § 630.— Windscheid, §§ 379. 880.—Brinz, § 317,

I. T. n. depos. irregulare. Cornacno H3I0OKeHHOMY BB Ipe-
AsAyIens §-B nokxamenpurEMaTenb xbiaerca TOSBKO JETEHTO-
poMbh OTAAHHOM HA XpaHeHie Bemm, Gesb IpaBa NOJB30BAHIA €I0;
naxbe onby He orpbuaers sa cayualt, W, HaKOHEN, OBB JOJKEHD
BOSBPATHTh CAMOE Bellb, OTAABHYI0 Ha Xxpanemie. Ho croponst
MOI'yTh NpH Uepeiadb Ba Xpademie JIeHers» COIJIACHTHCA, HYTOOH
NORJAKeNPHHAEMATeNb Npio6phab npaBo COGCTBEHHOCTH Ha OTJAH-
HHA HA XpaHeHie JXeHbr® (TAKbL UTO OHB MOKETH PACHOPAKATHCA
HME 110 NPOHM3BOAY), 900K OHB oTBbuars sa caywaii u, Hako-
Hens, 4TOOR OHB OTAalh He Th jKe JeHekHHE 3HAKH, & DaBHOe
KOJMYECTBO TOr0 K KayecTBA; TAKOe COrJameHie NPOHCXOAATH
MOJIYAJINBO BB TOMB cayyad, ecam (m oro camblii wacTwii caydai)
KTO Ju00 JaeTh Ha XpaHeHie JeHBrH IO CUETY M He 3ameprsid .
Cabuka sra, HasBaHHAA HOBEIMH IopHcTaME depos. irreg., mo BEbm-
HeMy BHJY OYeHb CXOJHA CH 8aliMOMB, HO OTIHYAETCA OTH I0-
cabaaaro mo wham cropous: saemn umbers whasio momous mymxh

17,11, O, hot 4 8431 412 pro 1 .28 'D.h. t
D. comm. 13, 6; 1. 2. § 24. D. vi b. r. 47, 8.—% 1. 61.§ 5.
1], 81. D. loc. 19, 2.

16,8—4 |, 5. § 2.
D. de furt. 47, 2.
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saeMIMNKEA BH AeHbraxs, depos. irreg. mybers. mbasio mHOMOYH
TOMY, KTO He MOKeTh coxpamarh jeHers y ce6i. [loaromy depos.
irreg. He TOJIEKUTH NpaBHIAMB 3afiMa (BH YACTHOCTH, HOPMaMb
seti Macedoniani, npasuians o querela non numeratae pecuniae) *,
a o0Cy&ZaeTcA 10 HAYAJIaMb NOKJAAKM (Bb YACTHOCTH, OTHOCH-
TEIPHO HEJIONYCTEMOCTH KOMIGHCAIIM ¥ TpaBa ylepkamid, a
TAKKE OTHOCHTeJIbHO KOHKYDCHHIXDH HpHBHIeriii i TpOIEHTOBSH °;
nocabyEis ABa pasimuis HeEB He cymecTBymTH). YIYVCKad H3b BEAY Wwhib
cropons, ABKOTOpHE HOBHE IODHCTH o00cykiaiTh depos. irreg.,
KaKb 3aeMb; NOKAJYH, MOKHO COrJIACHTHCA, 9YTO TAKOBO OBLIO
wmabnie Yapmiama *, HO JApyrie pHEMCKie I0pHCTH ero He pasibiadim.

Depositum irregulare womers Temepr HMBTH CBOHMB UPEIMETOMH He
TOALKO JeHFrH M 0AHKHOTHI, HO Takme M WBHEKA Oymarm, eciw odb or-
jaloTes Bb 0aBkD Ha XpaHemie 0esh HEAUBHIyaIHsalin; Ho Gaaropasymube oT-
xaBath nbmEsis Oymarm Ha xpamemie B BEXb depositum regulare (r. e. magu-
BUAYAAH3WPYA WX IyTeMD 0003HaueHis cepili W cumcka HOMEPOBD), IT00HI
0anks He MOT'D RMH pachopamaThed.

II. Jlo6posoavwnii cexeecmps. Bb HCTOYMMEAXD ME HAXOAUMD
IBa JerajbHLXH onpexbienis; oxHo riacETh °: Proprie in seque-
stre est depositum, quod a pluribus in solidum certa conditione
custodiendum reddendumque traditur; apyroe *: Sequester est,
apud quem plures eandem rem, de qua controversia est, depo-
suerunt. ITepsoe Bhpro xua Behbx® cayuaens, BTOpoe uMbers Bh
BHAY JUMb CaME# uacreifi cayuaii npmwhmenia. Hmaws, dobpo-
G0avNBIE (D01060PHbIL) CERGECIPS CCMD NEPLOANA BOUL HIBCKOAL~
KUMU AUUANU Ha Tpanenie mpemvemy awwy (sequester) cs ycao-
GIEMB 60IGPAMUMY €€ 65 CAYNAT HACMYNACHIA UIGTCMHHITE 00-
cmoameavemss. 110BoJIOMDL KB CekBecTpy OOBKHOBEHHO CIYRNTH
OPUAYECKifl CIOPDH, Bb KOTOPOMB KAKIKA M8H OTAAIUXD Bemlb
Ha XpaHeHie mpepbABISeTh HA Hee INPHTA3aHIe; HCXOAB CHOpA
(cyx. pbmenie, mmpoBaa crbika u 1. m.) pbmaers, KTO MOKeTrs
TpeGoBath (mocpexctBoms actio depositi sequestraria) * Bosepa-
menia semm °. Ho wmmorza ceksecTps NpPOHCXOJUTH H 6e€3b 0.
cuopa, Hanp., HECKOABKO HACHBAHHKOBD OTAAOTH JOKYMEHTH HA

2 1. 14. § 1. C. de non num. pec. 4, 30.—* L. 24. 1. 25. § 1. L. 26, § 1.
§1.D. h. t, 16, 3.—41. 9. § 9. 1.10. D. de r. c. 12, 1; 1. 1. § 84, D.
6, 3; ep. 1. 7. § 2. D. dep. 16, 3; 1. 24. § 2. D. de reb. anct. ind. 42,

h. t. 16, 3.—% 1. 110. D. de v. s. 50, 16; ep. I. 17. pr! D, h, t.
., §1.1 12 § 2. D. h.t.16,8.—* 1. 5.1 6. C. h. t. 4, 84; L. 9.§8.



172 : SARIAZHOA roromors. § 279,

XpaHenie Tperbemy mumy °.—VY:ke Bume (§ 112) Osito  ykasamo,
410 sequester ybraerca WpHIEYECKAMD BIalbibUeMD B3ATOH HA
xpanenie semu.—OCp sequestratio voluntaria exoxma . m. seque-
stratio necessaria (§ 76) mo pacuopssenio cygsu.

PA3IBID YETBEPTHIIIL.
§ R79. 3arxaxmoii xoroBops.

t. D. XIIT, 7; . C. IV, 24: de pigneraticia actione vel contra.— Vangerow,
§ 631.— Windscheid, §§ 381, 382.—Brinz, § 318.

L ITonamie. He Beagilt saiors NOpORIaeTs O006A3ATENBCTBO
MKy KPeInTOPOMS H 3aJ0rojaTeieMb, a TONBKO TAKOil, IpH KO-
TOPOMB 8aJOrofaTesb HPEIOCTABIACTS: KpejuTopy Biayrbmie mpei-
MeTOMD 3aJM0ra (3akmagHoO# XOroBopm, contractus pigneraticius,
PeaTbHK# KOHTPAKTSH '). 3akiafHoll TOrOBOPH NPOMZBOAMTE 006:-
3aTeJBCTBO W Tanb, A OHB He NOPOKIAETH 3aJI0r0BOr0 mpasa
(mamp., saiorogaress He umbers npaBa COGCTBEHHOCTH HAa BeIlb-
oHB HexbecnocoGens M T. IL); TOJLKO BB TOMb cayuab, ecau
3aJI0roBoe UPaBO He BOSHHEAETDH IOTOMY, YTO KPEJHTOP® yike Col-
CTBEHHUED SAJ0KEHHOM BeHd, HEe BOSHUKAETH H 0043aTEIBCTBA,
160 Bragbmie BemB0 JOJNKHO NPHHALIEKATH KPEIUTOPY YkKe BL
CHJIYy ero npaBa COGCTBEHHOCTH °.

I. OGasannocmu. Wsh sakaapnoro Korosopa BCEria BOSHA-
KaKTH 00A3AHHOCTH ]I SaJOTrONPHHHMATENA, MOIYTH BOSHHEHYTH
U A 3ajorojiareid,

1. O6asannocmu saaowonpunumameas. ORb J0IEKSHD BOZBpPA-
THTH Bellb 3AJ0IOZATENO0 10 OKOHYAHIN 3AJ0rOBOrO MpaBa *; ecanm
IpaBo 5TO OKOHYAJIOCH NPOJAkel BEIM KpeluTOpOMSb, TO MOCHbi-
Al JOMKEHD BRAATH 30JI0r0aTe o ocraroks wbus ea (hyperocha) °.
Ons KoiEKeHD BHAATH BCIO NPHOBLILS, HOJAYICHAYIO UMD Bh KauecTsh
FAXOUONPUHUMAMEAR OTH BEIH, CTAI0 OHITH, HE TOJABKO IIOAH! °, HO
U, HaUp., MTpa(b, 3a0Ja9eHHEI eMy BOPOMB BEIM '; HO OHDL He
BOSBPAINAeTs 3aJ0rOJATENI0 CBOEH YacTH KIaja, HaWIeHHATO UMD Bb

1 17 pr. i £ D. h, t. 16, 8; L. 5. D. fam. erc, 10, 2; 1. 5. C. comm.
utr. iud. 3,, 38.

'L 1. §6 D.de o. et a, 44, 7; § 4. L. qu. m. re obl. 3, 14.—2L 9. pr.
§4111.§2.1.82 D. h, t. 13, 7—21 20..§ 3. 1. 29. D. h. t. 13, 7;1. 45.
pr. D. de r, i. 60, 17.—*1. 9. § 3. L. 10. 1. 11. pr. §§ 1,.2. . 40. § 2.D. h. t.
13, % 1. 11,'C.h.t. 4, 24—* 1. 24. § 2. 1. 42. D. h. ¢.'13, 7.—% 1. 6.§1. 1. 22,
§2. D. ht 13,7 1. 1. C. h. t.4,24—" 1.22. pr. D h. £, 13, 7; L 15. pr.
D. de furt. 47, 2.
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8aJ0:eHHON Bemm %, uO0 MONOBHEY EIaja OHD npiodphraers.
RakDh HAX0A4uEb. Bb cayuab amTmxpesuca oAB MOKETH yiepxaTh
Beh maoas wim gacrs uxs (§ 201). Ous orsbuaers BooGme 3a
culpa levis, 1m0 OTHOmEHII0 Kb ABHEHMBIME BEMAME 34 CYOLeRTHB-
uyio custodia Bb TheHoms cemmeat * (§ 237), a'me Beerga TodBKO
sa culpa levis (Kakb yTBep#AaeTH rOCHOACTBYOmee Mmbmie).
Hegs, npnHajgiexamiii 3aiorojaTexio NPOTHB 3aJOPONpPHHEMA -
Teasa LiA Ccyae6HArO OCYMIECTBIEHIA "BTHXH 0043aHHOCTeH, HASH-
Baerca actio pigneraticia directa.

2. Obasanmocmu  3aa0wdamen. Ob ROXEERD BO3WBCTATD
Beh OCHOBATEABHHA HBACPKEN 3aJOTONPHHEMATENIO ' W B3ATH HA
ce6a 1h o0asamHOCTH, KOTODHA nocabamiii A0MKeHD OHIB opu-
HATH Ha ce6A N0 CIyYyal OPOJAKHM 3aiora (BB 4YACTHOCTH, 00s-
sanpocTh Boswbmenia Bpera BB cayvab spmkmim '', § 198 mp. 22,
23). Eciu omb sa10%nabs eMy WYyKYIO Bemb, TO OHB AOJKEHD
VCTAHOBHTH eMy Jpyroe sajorosoe mnpaso '’. Ons orshuaers sa
culpa levis '°. Vck®, upuBamiekamiii 3aloronpEHHEMATENO PO-
THED 3aJ0rofatela JiA Cyle6HAro OCYIeCTBIGHiA ATHXTH 00A3aH-
gocrefi, masmiBaerca actio pigneraticia contraria,

II. Pacnpocmpanenie. Bumensiomenass npasuwia upumh-
HAIOTCA AHAJOrHYHO M Kb MUOTeRb, BOSHMEAETHh JH OHA 1O AOrO-
BOpPY, 10 CYAeOHOMY pAaCHOPAKEHID HIN N0 3aKOHY, KOHEYHO
anmb npd  cxofcrsh  orHOmewmik; nocabxmee GuiBaeTs TOrjA,
ROrjla KpeauToph BHOCHBACTBIM mOAyyaers saiorsk BO BiIanbmie
(§ 194) ', Hckp nassant Bb ofHoMb mberb utilis actio exemplo
pingeraticiae actionis '°.

1 63. § 4 D.de a. r d, 41, 1.—? § 4. I. qu. m. re obl. 3, 14; 1. 13.
§ 1. D, h. t. 13, 7; 1. 19. C. de pign. 8, 13 nnoe mpbuie Ilasza maxoxmms
85 1. 14. 1, 30. D. h. t..18, 7. .8, pr. § 1. L. 25, D. h. t,#13, 7; 1. 6. C.
de pign, 8 13.—% 1, 22, § 4. D. h. t. 13, 7.-** L.9 pr. Ll 16 § 1. 1, 82,
D. bt 13, 7. L 5, § 2. D, comm. 13 6; L 7,Cht 4,24—41 7 pr. L
13Ddedistr plgu.a) byl 4017, C. hy & 4,24 1. 34 D. de damn. inf.
39, 2; L. 5. § 21. D. ut in poss. leg. 6;,4. —1 1. 5. § 21, cit. -
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PA3IBID IATHIA.

HeocroBareasuoe oforamenie.

Windscheid, die lLehre des Romischen Rechts von der Voraussetzung.
1850.— Eraleben, die condictiones sine causa. 2 Abth. 1850. 1853. —H. Witte,
die Bereicherungsklagen des Gemeinen Rechts. 1859.— Voigi, die condic-
tiones ob causam. 1862.—Baron, die Condictionen. §§ 5—7. 1881 -—Pfersclw
die Bereicherungsklagen. 1883,
A. § 280. O6mia mavaia.

Vangerow, § 624. — Windscheid, §§ 421 — 424, — Bring, § 300. — Bekker,
§§ 100. 101.

1. Beedenie. Ecim xro amGo oGorarmica Bb yiepos Apyromy,
T0 3T0TH (QaKTh eme He Aaerh Norepnbememy mpasa TpeGOBATH
Bhilaul oGoramenia; BDL npexkHie Bbra jJepkaJUCh NPOTHBONO-
JOKHATO HAYANA, ONWPAIACH HA HSPeYenie MCTOYHMKOBDH: iure na-
turae aequum est, neminem cum detrimento alterius et iniuria
fieri locupletiorem ', ¥ Ha OCHOBaHim 3TOr0 M3pevYeHid JABAJIH
mcks 00% oGorameniu (actio in factum mo moBoxy oOoramesis):
HO Temepb BCEME TpHSHAHO, YTO BTO W3peveHie He ABIAETCA 06-
AN OPABHIOMb, a JUMb CIMIMKOMD IHPOKAMD 0GoGmeHieMs
oTAbIbHEXD HOpME. [lomepmmsuieny moavko mowa npunadae-
HCUMB NPUMAIANIE A 60IGPAWENTE NPOMUBE 000UMUBUALICA,
Kowda ecmyv HaIuyn 0COOLLA 06CMOAMEABCMEA, 63 CULY KOMOPHITS
obowaugenie mpedemasasemes neocrosameswnvimz: constat id  de-
mum posse condici alicui, quod vel non ex iusta causa ad eum
pervenit vel redit ad non iustam causam *. 9Tuxb 06€TOATEABCTBD
Heab3sl OOHATH OXHEMD OOMUMD BHpAKeHieMb, MOTOMY YTO OHH
CYTh OTYACTH YHCTO IOPHAMYECKiA OCHOBAHIA, OTUACTH ke CO0Opa-
KeHid COpaBelIHMBOCTH, HEJNONYCKaomia, uroOM uspbermoe upi-
obpbrenie, cybrannoe mo ¢opmamb  npasa, OBUIO OCTABIEHO 33
upio6pEBmMEMD; M WCTOYHHKM YHOTPeOJAIOTH JAJdA DASITHYHBIXD
caydaess Heonpexbienusis o06mia Bupaxkenia: datum, promissum,
quod deprehenditur sine causa, non ex iusta causa u T. IL °.
Pasubig, HECOrIACHHA MeXAY CO60K0 NONNTRH CHCTEMATHSHDPOBATH
aTH 00CTOATeNbCTBA, BCTpbualOTCA yKe Y KIACCHYECKHXD IOpH-
CTOBH *; n0 Goavwed wacmu OHM DPASIHYAOTH TpeGoBaHie BOSBpa-

1], 206. D. de r. i. 50, 17.—* L 1. § 8. D. de cond. s. c. 12, 7; cp.
rakme 1. 25. D. de a. r. a. 25, 2,—* 1. 66. D. de cond. i. 12, 6; 1. 10. D. de
e. ¢c. d. c.n. s 12 4; 1. 8. D. de cond, 8. c. 12, 7.—* 1. 1. D. de cond. ob.
t. v. i. ¢. 12, 5 (Paunlus); 1. 52. (Pomp.); L. 65. (Paul.). D. de cond. i. 12, 6;

L. 1. D.de cond. s. c. 12, 7. (Ulp.); cp. Tarme L 1. pr. D.de cond. ¢. d. c.
n. s. 12, 4 (Ulp.).

|
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menia datum seu promissum ob rem (honestam u turpem) u ob
causam. IOcTHBiaHDL yCTaHOBHA® HOBYI0 CHCTEMATH3ANIO (KOTO-
Py® Tpexie HeCHPaBeIJdBO TPHIECHBAIE KIACCHUCCKAMD 10pH-
cramb, § 84 np. 34 cabr.); omb pasnuvaert cabr. cayvam:

1. condictio indebiti: t. D. XII, 6;t. C. IV, 5 (ocobmit BuxH
datum ob causam KiaccHYeCKUXD IOPHCTOBB);

2. condictio causa data causa mnon secuta, mam condictio
ob causam datorum (datum ob rem honestam kxaccmuecKux®b
jopucross): t. D. XII, 4; t. C. IV, 6;

3. condictio ob turpem causam: t. D. XII, 5; t. C. IV,

4, condictio ob iniustam causam: t. D. XII, 5; t. C. IV, 9;

5. condictio sine causa: t. D. XII, 7; t. C.-1V, 9.

II. Veaosia. Mm yxe Bupbam, uro HslaraeMoe mpaBOOTHO-
menie TpelyeTh HAJHYHOCTH JABYXH YCIOBill: 1) oboawenia 00-
HOW AUUG 63 ywcp6s opyromy; 2) HEOCHOBAMEALHOCU IMOL0
060vLeHIA.

1. Buow o6owauyenisi MOTYTH OBITH PasiMYHBEL KTO JauGo mpi-
o6pbas Gesb oCHOBaHIA NpaBo CcOOGCTBEHHOCTH MaM Biaxbmie
BeIbI0 °, MIM BENHOe NPaBO HA UYKYW Bemb °, HIM Tpe6GoBa-
mie ’; Ge3b OCHOBaHIA OCBOGOXWICA OTH OrpaHHueHis COOCTBEH-
Hocra %, orp poara °; mpioGpbas cBOGOLHOE MPABO COOCTBEHHOCTH,
MeELY THMB Rakb J0JKeHD ORI MOJYYETH COGCTBEHHOCTH, 0Gpe-
MEHEHHYI0 CepBHTYTOMD '°; Xoiukend Ok cubiare mpioGpbremie,
JIMmMb J0CTABHBDG OOesNeveHie BH ero BO3BpAIeHiH mpH ussber-
HHIXD 06CTOATeNbCTBAXD, a mpioGpbas Gesws cautio ''; cabaars
coepe:enie Beabacrsie morpeGuenis 4Yy:ROHX BemM AIH I110JH30BA-
Hid e Oesb ocHoBaHia '* (mamp., me umba Ha TO mpaBa, KHEID
Bb 4yKOMB XoMB, KOTOpHE wMorp Om OHTH OTAAHD COOCTBEHHH-
KOMb BHA#ME), mam BeabjicrBie mpHEATIA HEJIOMKHBIXD PAGOTH.—
Camo oboramenie onpexbiagers paswbps obasanEocTE 00OrameH-
Haro; BooOme OHG XOUKeHD BO3BPATHTH TO, YTO BO BpeMa Ha-

~.

51 4. § 2. Di"de r.ic. 12, 1; 1. 15, §§ 1. 2 D de c. i. 12, 6.—% 1. 12
L8 D.deec. s c 12, 7L 7 C. de

D. de c¢. i. 12, 6.—7 1. 1. pr. §§ L 2.

nonn.p.4,30.—-'lo§6Ddedonxwe w 24 1.—° L 4 1 10. D.
de ¢, ¢. d. c. n. s 12 4; 1. 24. D, de m. ¢. d. 39, 6.— 1. 22, § 1. D. de
c.i. 12, 6; 1. 8. pr. D. de a. e. v. 19, 1.—1* 1. 5. § 1. D. de usufr. e. 1. 7,
B; 1, 3. § 10. D. si cui plus 85, 3; 1, 89. D, de c. i 12, 6.—* 1, 65. § 7. D.
de c. i. 12, 6.— Memxay 1. 26. § 12. 1. 65. § 8. D.dec. i. 12, 6 =m 1. 25.D.

de pr. v. 19, 5.
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Uata npouecca emie HaXOAUTCH Bb €re pykaxs orbh Abiicrsia, mo-
JyueHHaro Gess OCROBaHiA '‘; CIOfa ellle mpHCOEIMBANTCSA:

. 33 BpeMA JO Ipomecca: BCA npubHIb oTH XbHCTBis, moy-
YeHHaro 0esh OCHOBAHIA (OMNIS causa), MOCKOABKY OHA eIe Ha-
xomuresa y orbrimka '°; zaabe, 1o, wbmn o6oramenie VMeHbIIN -
dock Berbxersie dolus mam culpa orsbrumka '°. Hecnpaseximso
VTBEPIKIAIOTE HEKOTOPEIE IOPHCTHI, YTO OTHOCHTENBHO Tes fungi-
biles oGAsanHsii oTBhuaeTt Xaike sa ymembmemie BexbicTsie ciay-
uad; NpUBOAUMKIA Bb JOKasareibcTBa Mhera meroyankors '7 atoro
HEe MOATBEPKAAIOTS;

b. 3a Bpema mocab Hauaia npomecca: oGKMEHOBeHHHS WOCHbI-
CTBia Hauaia mpomecca (§ 95 sub II).

2. Heocnogameavnocms 060aumenia MH WSIORUMD 1O CH-
cremb IOcrumiana.

B. Bb uacTHOCTH HEOCHOBATEABHOCTH 000ramenis.

1) § 281. Cosepmemie xbiicTeia BH omubouHOMD mpeAmOTOReHiH

saamynocrs goara (condictio indebiti, maavems mmmmaro xoara).

t. D. XII, 6; ¢, C, IV, 5: de condictione indebiti.— Zimmermann, Beitriige

zur Theorie der condictio indebiti. 1868.— Vangerow, § 625.— Windscheid,
§ 426.—Brinz, § 304.

I. Yeaosia. OGoramenie npusmaercs HeOCHOBATEJILHEINB B
TOMB CayYah, ecan OHO mpomCXOAETH OTh ABACTBiA, KoTOpOe CO-
BEPWEHO JJIA HCNOJNHEHIs HECYNIeCTBYIOMAr0 AOAFA, NPEeANojia-
raemMaro no omuorb cymecrsywmums. Hmans, mpedyemca: 1) ue-
cywecmeosanie dod; 2) owuGoNH0e npPeonosodceHie CYULCMEO-
BaNIR 000a; 3) ONACMEIe O4A UCHOAHENIA MHUMGLO 00MQ.

1. doary He cymecrByerb, BCe PABHO, HHYTOKRHO JdH 0043a-
TeABCTBO 1pso iure, wiu Bnoamh Jaumeno cumm ope exceptionis ';
BCE DABHO, BOBHUEAETDh JH 0043aTENBCTBO, HO eme He BHOIHbB
BOSHUKIO (HAND., CYCHeHSHBHO-YCAOBHOE 00ABATENBCTBO 1O MCIOJ-
HeHis YCIOBiA) *, WIM OHO BOBHHKIO, HO JI03AEbE mpekpaTHIOCh *;

13 L 26§12 1. 32 pr. 1. 65, §§ 7. 8. 1..66. D. de cond. i. 12. 6.—

! L 1.-12. D. de c. ¢.dv e s 12/4; L 15. D. de e. i. 12,6;

L 3§ 1—3. D. de us. 22, 1.—19 1, 26, § 12. 1. 65. § 8. D. de c. i 12, 6

l. 38. § 1. D. de us, 22, 1; 1. 37§ 1. L. 89. D. de m, c. d. 39, 6.—¥ 1. 25,

D. de pr. v. 19, 5; 1. 7. L. 19. § 2. D. de e. i. 12, 6.

*1.26. §§3. 7. L. 80.1. 32, § 1. I 40. pr. § 2. 1. 48. D, h.
—3 1.

t 1
116. pr. § 1. L. 18. 1. 48. 1. 60. § 4. D. h. t. 12, 6.—* 1. 43. D. h. t.

3
§
1



CoNDICTIO INDEBITL § 281. 177

Aaxe Bb TOMDL cayuab, ecam gbiicreie cosepmeno o HOBOAY
ABHCTBHTENBHAT0 0043aTEBCTBA, HO He KPeAHTODY, a Apyromy *,
HIH HEe JONKHUKOMB, a ADPYTEMS °, WM NPEIOCTABICHA He JOJK-
Hasl Bellb, a JPyras °, Bce BT0—cOBepmeHie HeXOKHATO bi-
creia. Hauporaes, pours cymecrsyers u TpeGoBanie BosBpaime-
Hid He JONYCKAETCH, ecId 0043aTelbeTBO AbicTBUTENBHO, HO eme
He HACTYIHJO BpeM:A ero HCHOJHeHia ', 1arbe, ecim 0HO—o0Gs3a-
TENBCTBO HATYDAIbHOE °; He NONyCKaeTca TpeGoBamie BOBBpamenisa
Jake M BH TOMB cryvab, ecim mbre m marypamsmaro oGssarels-
crBa, HO nabficreie OLIO  coBepmeHo BB - BEAY HDABCTBEHHATO
poara °.

2. Menoxnenie MHUMAro jJoara, HecymecTBOBamie EOTOparo
OBI0 W3BBCTHO MCHOABSAIOMEMY, He MOKeTh OHTH noTpefoBano
obGparso: mo obmemy npasmiay ' spbes mwbercs HaJHIo Jape-
mie '*. Mcnonmnsmift mvkers npaso tpeGosars BOSBpAIeHid Jaumb
Bb TOMB CIVYah, eCiu OWb HAXOAMIACH BB 3a6AVEIEHIH OTHOCH-
TEJBHO CYIIECTBOBAHLA Joira '*, mpmyems TpeGyercs, kaks cipa-
BEeIMBO YTBEDKIACTh rocuofcTBylomee Mmbmie, 4ro0H sabiaymie-
gie OHUIO MBBHHHTENbHOE ', craxo GOHTh, He salaymjaenie BB
upasb '°, kpomb Thxs ciywaees, rxb m mocakimee IpPHU3HAETCA
ussHHUTeIbHBIMG (§ 10).—KEecan xbiicrsie cocromrs 8% mpegocra-
Blenin ThiecHoi Bemu, To mMbers am sHaveHnie cosmamie 10ay-
uarend? 910 BONPOCH CHOPHAEA: 1O TOCHOACTBYIOmeMy MHBHio,
BCAKif, KT0 NPUBHMAETD 8aBBIOMO HeJOMKHYIO Bellb, KAKb UCIOI-
HeHie, COBEPmAETh KPaky H 103TOMy OTBbuaers He mo mpasm-
JaMh HEOCHOBaTexbHaro oGorameria (mo cond. indebiti), a mo
npasuxaMs 0 kpaxb (mo cond. furtiva m actio furti, § 311); mo
ApyroMy MHBHIIO, Epaky COBEPIIAETH TONBKO TOTH, KTO, BHISHBAS
cwbilenie anub WM TOXB3YACH TAKOBHIMb, XOCTHTAETH TOTO, 4TO

€1.221,65.§9. D.h. t. 12, 6.—2 1. 19. § 1. L.65. § 9; of.

l. 44. D.
h. t. 12, 6.—° 1. 19. §§ 3. 4. 1. 20. 1. 26. §§ 4—6. 1. 81. 1. 32, pr. § 8. D, h.
t. 12, 9.—' 1 10. 1. 17. 1. 57. D. h. t. 12, 6.—2 1. 18, L. 19. pr. 1. 38, pr. L. 40.
pr. . 51. 1. 64. D. h. t. 12, 6.—* 1. 26. pr. D. h. t. 12, 6.—%* 1. 82.§2. D. h.
t. 12, 6.—" Masaria: 1 50, D. de sol. 46, 3; 1. 81. pr. D. de h. P- 5, 8.—
21, 63. D. de r. i. 50, 17; 1. 47. D. de op. 1. 38, 1; 1. 7. § 2. D. pro emt,
41, 4; 1. 12. D. de nov. 46, 2—* 1. 1. § 1. 1. 24. 1. 26. §§ 2. 8. D. h, t. 12,
6 1. 9. pr. C. h. t. 4, 5. —1¢ 1. 25, pr. D. de prob. 22, 3, —15 1. 10, 1. 6. C.
de i. et f. i. 1, 18; 1. 9. § 5. D. eod. 22, 6; 1. 6. 1. 7. C. h. t. 4, 5. —1% Cur,
mBera mp. 15.—17 1, 1. pr. D. ut in poss. leg. 86, 4; 1, 32, § 2.1 38 1. 64.
D.h.t.12, 6; 1. 16. § 2. D. de min. 4, 4; 1. 5. C. h. t. 4, 5,—*# 1. 11. C. h.

t. 4 5.

12



178 coxpicTio INpeBITI. § 281.

JONKHUKD NPAHAMAETH €ro 3a CBoero JBHCTBHTEJNBHAr0 EKpepn-
Topa; nocirbxree Muhmie coorsbrcTByers kakb OOHMML HAYATAMS
o mpio6phrenin coGerenmoctd mo traditio (§ 131), Taks u mpa-
BRJBHOMY TOJKOBAHII TOJOXeHiH merounumkoss ' (§ 311 mp. 6).

3. Uro xbiterBie cosepmaercs JiA MCIOAHEHIA MHHMAro 10Jra,
9T0 JIOJGKHO OHITH BHJHO H3B NPAMOr0 MIM MONYAINABArO HSBAB-
aeHia cosepmawomaro xbiicreie, n6o TOABEO OOHADYKREHHAA BO-
sk Boaa mwbers opumueckoe sHauewie *°.

II. Joxaswsanie **. Eciu norepwbsmiit Tpedyers BEXauH 060-
ramenis myrems mcka (condictio indebiti), TO, ecTecTBeHHO, OH
JOJLKeRD I0KA3aTh HAJAMHOCTH H3IOKEHHRXD sub I 06cToaTeNsCTBY:;
cabioBaTeIsHO, OHD A0JLKEHD J0KAsaTh, 4TO OHB COBEpPmHIb Ibi-
creie ¢b whasio moracuts joars (L. 3), koropsi He CymecTBO-
paxs (I. 1), HO KOTOpEI OHB 10 HSBHHHTENHHOMY Sa0IYIKAEHI0
npuEEManh sa cymecrsyomiit (I 2) *%. Bupouems, mo moxoxu-
TEJIBHOMY TOCTAHOBIEHII0 HCTOYHHKOBB, Bb JBYXDH CIyUaaxs ** 0TS
gcToa mo obmemy mpasmay ‘' me Tpefyercd JOKASHBAHIA HECY-
IMEecTBOBAMIA 0Ara, Takbh IT0 OTBBTIMRD XO0JKEHD IOKABHBATH €10
cymecrsoamie: 1) ecam orebriurs HeZoGpocosbeTHO He npH-
3HAETH, YTO HCTENH COBEPIIHID rbiiersie, a wmcrems aT0 JOKa-
JREeTH; 2) ecam MCTHOMD ABIAETCHA JINIO, KOTOPOe HECYIEeCTBYIO-
Ul Z0Arh UPHHEMAETH 83 CYMECTBYOmiii BcabicrBie HELOCTATEA
wbIIoBOM ONKTHOCTH: MINOr, KEHIHEA, COJIATH, HEOUHTHHE ve-
aoBbks.—Ecaum orsbriuks He upHsHAeTH CBOero oforamesis,
yTBEpIAAA, UTO TONYIEHHO® OTH HCTUA OHG HOTEPANH X0 HAYAIA
npouecca 0esh CBOeH BHHE, TO OHB AOIKEHDH JOKABATH T0 yTBEp-
ApeHie.

III. Hexawouenin. He pomyckaerca TpeGoBaHie BOSBpameHi:

1. B Thxs cayuaaxs, korga npumbnserca mpasumio: lis infi-
tiando crescitin duplum ** (§ 81 up. 6), noromy uro sxbcs Abi-
cTBie coBepmeHo He 1o sabiymieio, a cropbe man cTpaxa
VILIATATE JIBORHOE,

2. Ecrp mapeuenie Bb HMCTOUHHEAXH, KOTOPOE IIACHTE: poe-

1 ], 43. pr. § 1. 1. 80. § 6. D. de furt. 47, 2; cf. 1. 66, § 4. eod.; 1. 18.
D. de c. f. 18, 1.—* 1. 65. § 2. D.h.t. 12, 6.—2t L. 25, D. de prob. 22, 3.—
1], 25, pr. cit. — * HMasaria 35 1. 25. § 2. cit—* 1. 25. pr. § L cit.—*a
1. 34 pr. D. de min. 4, 4—*° § 7. L de obl. qu. ex c. 3,27, 1. 4 C.:h. &
4, 5 L 2 C.de comp. 4, 31.—* 1. 74. § 2. D, de ind. 5, 1; L, 36. D. fam.
erc. 10, 2; 1. 24. § 5. D. mand. 17, 1; L. 1. D. h. & 4, &.




COND. €. D. C. NON SECUTA. § 282. 179

nae non solent repeti, quum depensae sunt *’; smauemie aroro
uspeveHiA MeacHO; OGHNKHOBEHHO ero 06BACHAOTH Bh TOMB CMBICKE,
uTO ecai BO BpeMA miatexka mrpadh AoameHb ORI OHTH ynaa-
YcHB, HO mosaHke oGcroarenbcTsa TaKb MSMEHUINCH, UTO 6ro Vike
Henbss Obuio OB TpeGoBarh, TO TpeGoBaHie BOSBPATA VIIAYCHHATO
mrpada He Aomyckaerca **; mamp., ecaum TOTH, KOMY OCTABJIeHDH
OTKash MOXL YCIOBieMb, MOTpedoBarh HpexbaBieHia sapbmamis, a
TOTH, Y KOO HAXONHTCA AOKYMEHTD, HE KOIANH WOKASATH €ro,
GBS NPRHYMAKAEHD MODTOMY YIIATHTH OTEA8h, T0, €CJHH YyCAOBie
He HCHOJHAETCA, BOSBPATA VILIAYEHHAr0 YykKe TpeGOBATH HENbSS;
60 obiagzateib XOKYMEHTA J0J:KeHD ONIG VIIATHTH BH HakKasa-
Hie 3a cBoe ymoperso. Ecun rars mommwath pasGmpaemoe wuspe-
4eHie, TO B HeMB BOBCE HE COAGPKATCA HCKIOUEHIS.

2) § 282. Cosepmenie nbitcrein BB IpeAnoJoReHin Gyxymaro
He Gesvecrmaro ofcrosreascrsa (condictlo causa data causa mon
secuta, man condictio ob causam datorum).

t. D. X1I, 4; de condictione causa data causa non secuta.—t. C. IV, 6:
de condictione ob causam datorum.— Vangerow, § 626.— Windscheid, §§ 427—
429.—Brine, § 308.

I. Yeaosia. OGoramenie npusHaercs HEOCHOBATEIBHBIME B
TOMB CIydab, ecad OHO NMPOMCXOAMTH OTH ABHCTBIA, KoTOpoe co-
BePIEHO B% NPEANOIOKEHIN Kakoro IuGo Oyrymaro me Gesvecr-
Haro o0CTOATENBCTBA, HO NpexmnoaaraeMoe 00CTOATENBCTBO HE Ha-
crymuao. Hmaxs, mpesyemea: 1) npednorodxcenie 6ydyuaro we
eswecmmaro obemosmenvemsa (causa futura homesta); 2) omii-
emeie 63 npednoaodceniu 9moo obemosmeavcmea: 3) wuewacmy-
naenie amow oGemoamerscmea,

1. Byaymia me GesuecTHRA 00CTOATENBCTBA, BH NPEAONOKE-
Hi# ROTOPHIXH coepmatorca AbficTeis u koropma mosgabe we ma-
CTYNAKTH, OYeHb DAasHOOODASHH; CIOfA OTHOCATCA RARKT abflcreia
NOJXyYaTens, Takh H Opovie 0p. (GarTa:

a. JAmiicmeia noayvamern. TIaBHEA Cayiall pEMCKAro npasa
(1. H. GespHMeHHbLIE DealbHEe KOHTPAKTH ') Temeph He wmmbers
sHavenia (§ 209 mp. 14—22. § 210 sub B. 1); xpyrie cayuan
BOSMOKHEL M TeNepb, Hamp., BHAAYA N0JArOBOH DOCHUCKE O HOAY-

L 42, D. h. t 12, 6; 1. 46. D. de r. i. 50, 17.—* 1. 8. § 14. D. de
tab. exh. 43, 5; apyrie caysam cm. 85 1. 35, D. h. .12, 6; 1. 1, § 2. D. ad.
. Iul. amb. 48, 14,

11 388 2.8/L 5. pr. D. h. t. 12, 4; L'6::§ 1. 1 7. D. de pr. v. 19, 5.
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180 COND. C. D. C. NON SECUTA. § 252.

YeHis ORMAAEMArO 3afiMa, ecI:m saeMb He nocabgoBans *; OTRash
H JapeHie, ¢b BosJomkeniemb obasamHocTH cjybiarh uro yu6o (sub
modo), ecan me mocabroBaio mcnonnenie modus * (cp. § 70 mp. 9).

b. Ilpowie 1wpuduvecrie @axmu: ycranosienie dos o Gpaka.
ecam Gpaks He cocroaica *; napemie Ha cayuaii cMepTH, ecim jJa-
puTesh Hepe:kdadb OJAPEHHAr0 HIM CHAcCA OTh yrpokaBmed ero
AHSHH OIAcHOCTH '; miaTexs negotiorum gestor’y, ecam dominus
negotii orkasans B® ratihabitio ®

2. Yro xbiicreie coBepmaerca BH NpPEINONOKEHIH GyAymaro
06cT0ATeNBCTBA, ATO JOJKHO OHTH NMPAMO HIH MOJYAJHBO BHpa-
AeHo JbiCTBYWOIEMDB; MOITOMY, TPeGOBATH BO3BpATa HE MOKETDH
TO JH00, KoTopoe Abiaers ApyroMy mojAapok® Bb HEBHCKAsaHHOM
Hajiesk1b MOAYYHTH OTH HEro B3AUMHHI NOZAPOKD, CKIOHHTL €ro
Kb Kakofl aubo ycayrb, nmoayunrs mocrb mero macabgerso, ecaum
Hajexia moswbe He memoaHmIach °.

3. Ilpuuuna meHacTYNAEHIA NPeANON0KEHHAT0 06GCTOATENBCTBA
Boo6me OespasianyHa, MOITOMY MOKHO TpeGOBATH BOsBpara 0060-
ramenid, MPOMSOMmUIO JH HeHacTyIueHie mo BHEB moxyvarens wiu
BeabACTBie YHCTO CIyYARHBIXD 00CTOATEABCTBS '°; MAJO TOro, Aake
npocras nepembra Hambpemia cosepmalnomaro xbiicTeie (mpexmo-
naraerca mpasombpBocTs Tako@ mepembHB) Xaerh emy mpaso Tpe-
Gosath BosBpamenii '' (manp., Bb cayuah nuaareixa suepexh npu-
JAHATO, €CIH CaMa YUJAATHBIAA OTCTYNaerd OTh 0OpydYeHid; BL
cayuah mepefaum vero auGo NPUHABIIEMY HOPYYeHie, eclm MaH-
JaETh orvbHAETH mOpYyYeHie; 110 PHMCKOMY NpABY, Takke Bb CJIy-
yah GesbHMEHHHXH PEAJbHRXh KOHTPAKTOBh HA OCHOBAaHIE ius
poenitendi). Toapko BB HBCKOJBREXE CJYYaAXD HEHACTYIIEHIA
npeinoNoKeHHaro 0OCTOATENBCTBA N0 CIAYYARHLIMG OOCTOATeNb-
cTBaMb HE BOSHHEAeTh IpaBa TpeGOBAHIA BO3BpATa; CaMble CIyYau
CHOPHH: IO rocmojcTeylomemy MubHIO 8T0 th cayvam, BB KOTO-
PHXE OKEHIaeMOe OGCTOATENBCTBO COCTOMTH BB BO3AbHCIBiA 110~

» 2] 4. C. de cond. ex.l. 4, 9; L. 7. C. de non n. p. 4, 30.—* 1. 2. L. 8. I,
8. C. h. t. 4, 6; 1, 1. 1. 8. C. de don. quae s. m.854,—‘l.ﬁ.l. oile 9 B
h.t 12, 4 1. 7.§8. 1. 74. D, de 1. d.283,8; 1. 1.0 h.t46.—51.13.D.
h. t. 12, 4; 1. 8. § 5. D. de coll. 37, 6.—% 1. 1. §1.12Dh.t.12,4;l.b‘5,
§ 3. D. de c.i. 12, 6.—7 1 35. § 3. D. de m. c. d. 39, 6.—% 1. 14. D. h. t.
12, 6; L. 58, pr. D. de sol. 46, 8.—2 1. 8. § 7. D. h. t. 12, 4 L. 7. C. h. ¢, 4,
6: 1 25. C. de transact. 2, 4—"° 1. 2. 1. 8.§5. 1. 7. § 1. L. 10. D. h. t. 12,
4.—“138§1Ddeus 22, 1: 1. 10. D. de spous. 23, 1; L. 7. § 3. D. de
i.d 23 8 1.8 D. h t. 12, 4 L 35. § 4. D. de m. c. d. 39, 6.
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CONDICTIO OB TURPEM CAUSAM. § 283, CONDICTIO 0B INIUSTAM cAUsAM. § 284, 181

ayuarend; upasuibEbe yreepmaat: ecau cybika Graa Kymie-mo-
po6uad (§ 269 np. 14—16).

3) § 283. Copepmemie xhiicTsin BB mpexmOXOmeHiK Oyxymaro
Geaueermaro oGeroareasersa (condictio ob turpem causam).

t. D. XIIL, 5: de condictione ob turpem vel iniustam causam. — t. C. 1V*
7: de condictione ob turpem causam.— Vangerow, § 627.— Windscheid.
§§ 423. 428.— Brinz, § 302.

OGoramenie npusHaeTcs HEOCHOBATENBHEIMD BT TOMS cayuab,
CIH OHO HPOMCXOXUTH OTH XbiicTBis, coBepmenHaro BL mpemmo-
J0KeHin Oyfymaro 06esuecTHAr0 JIA MOJIYUATeNS OOCTOATEIHCTBA
(causa futura inhonesta), Bce paBmo, ¢OBUIOCH IH IpeII0I0KeH-
HOe 06CTOATeNBCTBO ! mam HhTH: Hamp., cosepmemiems xbitcTBis
uMbI0Ch Bh BHAY OTKIOHHTH TOJIYYATENs OTH COBePMeEHis npe-
CTYIUIeHid * MM CKIOHHTH ro Kb MCHOJHEHiK yiKe CyImecrByio-
maro obasareascra °. Ho ecam mnpegmonomennoe o6erosrels-
CTBO CBHABTENLCTBYETH 63 M0 oice 6pema 0 Ge3ueCTHOCTH coBep-
maiomaro xbicrsie (mamp., kro auGO Aaeth BsATKY cyxpb, mia-
THTH ABBYIKE, 4TOGH ee 0GOIBCTHTH, MPeCTYNHUED CHACAeTh ceOs
HOARYNOMS OTH TOrO, KTO ero X04Yerh OGBMHHTh WJH BRIIATH) *,
uIM CBHIBTENBCTBYETH m0avKk0 00 ero GesyecTHOCTH (HAmp., 10
B033phHi0 MOSAHBAMIXE PUMCENXT 10DHCTOBB, €CAE KTO MIATHTS
npocrarytkh) °, 1o cosepmarnomiit xkitcreie me mwbers npaBa Ha
BO3BpAMIeHie.

4) § 284 Odoramemie 3% AeamkTa HaM u3H HeoxoGpmemoi
cxbarn (condictio ob iniustam causam).

t. D, XII, 5: de condictione ob turpem vel ininstam causam.—t. C, IV,
de condictione ex lege et sine causa vel iniusta caunsa.— Vangerow, § 627.—
Windscheid, §§ 422. 423.— Brinz, § 302.

Odoramenie npusnaeTca HEOCHOBATENbHRNMH Bh TOMB CIyuak,
€CIH OHO NPOMCXOAUTDL OTH ACIMKTA HIH HeogoGpsaemoii sako-
HOMB cubaku, mamp., ors yb#icrBia, coBepmemmaro moxs jaBie-
HIEMh YrposH ', OTh JapeHia MeKAy Cynpyramu ®, BEEIPHIG Bb

'L 9 pr. D.h.t12,56—2L2 pr. L4 §2 D. h t. 12,5.—3 1 2.
§1.1.4§419pr.§1.D.ht125—12§213 14 pr. § 1.D.
h, t. 12, 5—° 1. 4, § 8. D. h. t. 12, 5.

'L 6.1 7 D. de cond. ob t. v. ini. ¢. 12, 5. —? L. 5. § 18. L. 6. D. de
&L v et . 24 1. : :



182 CONDICTIO SINE CAUSA. § 285.

HeJ03BOJEHHHYs UIPaxb °, POCTOBIUYECKIe OPOLEHTH ‘, MIOJH,
norpeGiensse HepoOpocoBbeTHEIMD BIarbabmeMs =

HbkoTopsie 0puCTH ocnapusaloTs cymecrBosamie cond. ob
iniustam causam, oTOKAecTBAAA ee ¢b cond. ob turpem causam.
Ho xora y ruaccmyeckuxs IOPHCTOBD ¥ HEIS yCTAHOBHBIHXCA
HA3BAHIA JIsA OTXBJIBHHIXD UCKOBH O BOBBDAIEHIH, BCETAKH OTH
Hassamia yeramoBnan IOcTHHIAHD; OHB Ke YCTAHOBHIL Ha3BaHie
«cond. ob iniustam causam» u orrbamas ero ors «cond. ob
turpem causamy.

5) § 285. Ipovie cayuam meocmoBaTeisHaro oforamemia (con-
dictio sine causa).

t. D. XII, 7: de condictione sine causa. —t. C. IV, 9: de condictione ex

lege et sine causa vel iniusta causa. — Windscheid, zwei Fragen aus der

Lehre v.d. Verpflichtung wegen ungerechtfertigter Bereicherung. 1878.—

Thering, gesamm, Aufsiitze. [11, 1—86. 1886.— Vangerow, § 628.— Wandscheid,
§ 422.— Brinz, § 305.

Ruaccmueckie iopuerst u mmmepartops jo lOcrmmiana mnoxs
oGjatamieMs «sine causa» pasymwBlOTH écm caydan HeOCHOBATENb-
naro oboramenia (§ 280 mp. 3), BH ronn umeab m Th 4 cayyad,
KoTOpHe Ohau msxomensl B §§ 281—284. IOcrmmians BREb-
amrb atH 4 cayqaa (§ 280), a Takh Kakb OHH He 0OHAMAIN BChXD
ciyyaesb 0GOramieHid, T0 OHb YCTAHOBAIL eme OAHHD J00aBOY-
Hel mCKB: condictio sine causa, HOCPEICTBOME KOTOParo uorep-
nbpmiit ymepos Mord npecrbroBars oforamenHaro Bh OpOYHXD
cayvasxs oboramenis. Ho Takh Kagb UOJOKMTENbHEI Marepiaib
arofi condictio sine causa BsATH M3H COYMHEHIHl KIACCHYECKHXB
IOPUCTOBD 1 3aKOHOBD MMIEPATOPOBB, TO €CTECTBEHHO, 4TO MOHA-
tie, BupaGorannoe IOcTERiamOMb, He COAEPKHTCA BB HCTOYHU-
Kaxb Bb YHCTOMB H ACHOMB BHLb.

L. Cayvau, 65 womopviws npioGpmmenie Gua0 HeOCHOGAMEN-
HbME €3 camaw wavaaa: 1) uro auGo JXaHo i OpPHAMYECKH
HeBO3MOKHOH mham, manp., ycramosiena dos aaa Gpaka, KOTO-
POMY TUPOTHBOCTOAJNO OpHAMYECKOe mpemarcrgie '; 2) uro JanGo
JaHO HA OCHOBAHIA HUYTOXRHOA cABIKH, Hamp,, HCHONHEHO Xap-
creernoe o0bmanie ma cymmy ceamme 500 solidi, cosepmenHoe
Gesb cyreOnoit mucmayanim (§ 69 mp. 10); 3) kro ambo wOIy-

31. 2. C.de al. 8, 43.—¢ 1. 18. C. de us. 4, 32.—*1. 3. C. de c..ex L
4, 9; 1 22 § 2. D, de pign. a. 13, 7.
1.5 D.h t12, 7 1. 1. C. de cond. ob ¢c. 4, 6.
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YEIh OpUObLIb OTh HE3AKOHHATO OTYY:KJeHiA uyxo# semm *; cy-
HIECTBYeTH CHOPHEIA BONPOCH, 00A8aHD AWM BOSBPATATH NPHOBUIL
OTH HPOJARE TONBEO Biaagbiens Gesh THTyNa, HIM TAKKE M Bia-
Abiens ¢b TATYAOMB; HMCTOYHHEKH VIOOMEHAIOTH TONBEO O Bia-
ababih Gessh THTYJA; M BHYTPeHHIA OCHOBAHiA FOBOPATH BB HOIb3Y
TOr0, 4T0 BaaXbilems Cb TUTYVIOMB, KaKh BIaxbiems ex iusta
causa, MOETh yiepikarTh M BHpYyYeHHOe ex iusta caumsa; 4) o6o-
ramanomee rbicreie cosepmero HeXbeCHOCOOHKIME JHIOMD °.

II. Cayvau, 6z womopwxs npioGpnmenic cmaio weocnosa-
MeALHOLME 6nocandemsiu (causa fimita): 1) mocab npekpamenis
A0Jra Bb pPYKaxb KpeiuTOpa O0CTalach ROITOBAA POCNHCER *;
2) HecMOTpA HA HCIOIHeHie 0043aTelNBCTBA, B PYKAXD KPeIUTOPA
ocTaics 3agarToRs °; 3) K10 M0 IOJNYYHIH OTH APYroro BOS-
HATpakJeHie 3a NPONABINYIO Bemib, a 3aTbMb WONYINT: B CAMOB
pemp °; 4) sa HeGmarogapHocts orwbmserca papemie 7; 5) qua-
siusufructuarius muvyero He BO3BpAmAeTh COGCTBEHHHKY, HECMOTPS
Ha npekpamenie quasi-ysyppykra °.

IIABA BTOPASL
M1BHOBBIA 00A3aTeabCTBA.
PA3JBID IIEPBBIIL
Kynaa-npoxama.

A. § 286. Ilomarie.

t. D. XVIIT, 1: de contrahenda emtione et venditione et de pactis inter
emtorem et venditorem compositis et quae res venire non g»ossnnt.—t. C.
IV, 88: de contrahenda emtione et venditione. — t. I IlJ, 23: de emtione
et venditione.—Bechmann, der Kauf nach G. R. Bd. 1. 1876. Bd. 2. 1884.—
Zitelmann, Jrrtum und Rechtsgeschiift. Crp. 561 — 584, 598 — 610. 1879, —
Pfersche, zur Lehre vom sog. error in substantia. 1880.—Maschke, Das
Eigenthum im Civil- und Strafrecht. Cap. 3. §§ 9. 10. 1895.— Vangerow,
§§ 632. 611. 604.— Windscheid, §§ 323. 385—3888. 896.—Brinz, §§ 825. 326s. —
Baron, § 124,

Aoweops wynau-npodascu (emtio venditio), wowcemcyarvnvui
KONMPAKME, 60SHUKAEMS MWME nymeMs, Wmo 00n0 auuo (vendi-

L 23 1 31 §1.D. de r. ¢: 12, 1; L. 1. C. de reb. al. 4, 51; 1. 49. D.

de neg. gest. 8, 5; L 24 § 1. 1 80. pr. D. de a, e. v. 19, 1; 1. 1. C. de
com, rer. al. 4, 52; cf. . 67.i.f. D. de iure dot. 23, 3.—2 1. 29. 1.41. D. de
c.i.12, 6; L 12 1. 19, § 1. D. de r. ¢. 12, 1; 1. 24. pr. D.de 0. et a.44, 7.—.

h.t.12,7.—

¢12.C.h t 4 9—°111.§ 6. D. de a.e.v. 19, 1.—% 1. 2. D.
' L 7. C. de rev. don. 8, 55.—* 1. b, § 1. D. de usufr, ear. r. 7, 5.
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tor, mpodaseus) o6muwaems dpywmy (emtor, ROKYRULUKY ) NPEOD-
CMAGUMY USBTCIMHOUE NPEIMEMT 30 UIBHCMMYIO CYMMY Oeners, a
Opywe auuo oGmusaems nepeomy yniamums 3a npeomens ycao-
BACHHYIO OEHENCHYIO CYMMY.

I. Ipedmemve wynau MOTYTH OHTH camble pasHOOGpasHme ':
rhiecnas Bemp n Gesrbiecmas (TommeHCTBYIOMiK GHTH yCTAHO-
BIEHHEIMG CepBATYTH *, ocymecreiemie y:ke wmwhomarocs ysy-
dpyETa °, TpeGoBamie *); HeIBHAUMAA BOIb W ABHAEMAL (merx) °,
Bb TOMb 9HCIH U JeRBrE; Bemlb, CYMECTBYIONAA Bb JAHHOE BpeM:,
H Oylymasd, ABATCA 1M OHA MSTOTOBIGHHOH wedonbueckmym py-
KaMH MW JONKHA BOSHHKHYTH eCTECTBEHHHMDL HYTeM:L (Tes spe-
rata, KOTOpoii Heanss cwhbmuBath CO spes, § 216); orxbasnasd
BEIIb M COBOKYNHOCTh Bemel (1ake Bce uHMymecTBo °, macabr-
cTBO "); COOCTBeHHAA BemIh NPOJABIA ® Wykas °; HHIMBUAYAIBHO
WIH e TONBEO DOXOBEIMD 06pasoMb omperbiemmma Bempu 8.
Hanporuss, AOrOBOPS HHYTOREHD:

l. orHOCHTENBHO Bemu, KoTOpaa He CYIIECTBYeTh BB HACTOA-
IIeND M KOTOpas HeBOSMOXKHA B OyAymems (ECHOIEEHIe TAKOro
0roBOpa HEBOSMOKHO) °; eCIm 0 HECYMeCTBOBAHIM SHANB TOJBKO
NOKYIIMED, T0 BH BHAB msbATIA oHB npmsHaerca o6GasaHEEIMD '°,
HOTOMY 470 3A6CH HOXH KymIel CKpHTO Xapemie;

2. OTHOCHTEJBHO Bemu extra commercium '!: Bnpouems, HbEOTO-
PHE DHMCEie IOPHCTH CYRTAJIH RYILUIO 1bicTBHTENBHOI0, ecim GBI
Bb 3a0.1yKIeRIH TONBKO MOKYNIEET '%; Xpyrie TOABKO TOTAA CUM-
Tald Kymmo xbiicrnrensHon, korga AbJo mA0 0 cBOGOLHOMD
Jenosbrb, kotoparo kro amGo mo omuGkb KYIHIb, EaKks pada '%;

3. OTHOCUTENBHO KDANEHON BemM, eCIE HTO 3HATH 003 KOH-
TparenTa; ecam 910 HeuspbeTHO O0GOHMB KOHTDArEHTAMB HIH
TOIBKO MOKYNIMEY, TO AOrOBOPH HMBeTsh CHIy; €CIH HE SHANDL
ATOr0 TOJBKO TPOAABENb, TO BOSHHEAETs T. H. negotium clandi-
cans '* (cp. § 215 mp. 6);

t1.34 §1.D. h. t. 18, 1. —2 1. 20. D. de serv. 8, 1.—3 1. 12. § 2. D.
de usufr. 7, 1.—¢ t. D. 18, 4; C. 4. 39: de her. vel act. vend. — % 1. 66, D.
de v.s.50, 16.—° 1. 83. D. de aed. ed. 21, 1; L. 5. D. ev, 21, 2.—' Cu. mpma.
4—* L 28. D. h. t. 18, 1.—% fr. Vat. 16; |. 65. D. de cont. emt. 185 1371
15. § 1. D.de per. 18, 6.—% |, 35, §7. D. de contr. e. 18, 1; L 5. D. de per. 18,
6;1. 2. C. eod. 4, 48.—* 1. 15, pr. 1. 57. 1. 58. D. h. . 18, 1.—2 1. 57. § 2.
cit.—u 1 34. § 1. D, h. t. 18, 1; cp. L. 8. § 1. D. de rel. 11, 7.—%2 1l. 4—
©, D, h.t. 18 1;§ 5. L h. t. 3, 25.—®1 70.1 84, § 2. D. h. t. 18, 1; I. 39.
§ 3. D. de ev. 21, 2; 1. 4. D. qu. ad lib. 40, 13; 1. 22—24. 1. 84. § 1. L. 62,
§1. D.h.t. 18 1. — 41 3L §3.D. b t. 181,
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4. OTHOCHTeNBHO BeIlH, y&Ke NpUHALIERAMEl nokynmury '°
(suae rei emtio non valet), paspb ecam emy He NpHHALICKATH
srajtbuie win moassosamie ew ',

II. Ornocnreavno noxynnodl wwwee XbHCTEYers npapumio:
pretium  doxoeno Owmv  pecunia numerata, certum w  verwm,
Ho He mpebyemea umobve pretium Gviao iustum,—Ilbua nomxna
COCTOATH BB JEHBraXH '°; B HPOTHBHOMD cliyuah sro Gyzers mHe
npojpaxka, a kakaa au6o mnaa crbika (mbra, GespuMeHHEIE KOH-
TPAKTH), HO CBEDPXDH JeHers MOKerd ONTh oOBmano eme uTO
an6o '*.—IIbea nomkma GuTh ompexbrennon (pretium certum):
JocTaTouno, ecam oHa onpexbiena ofzexmwswo (Hamp., quantum
pretii in arca habeo) *°. Ecmu onpexbienie mbusr upexocrasieno
yeMoTphHIIO TperhAro, T0 Upojaka GyAeTh YCIOBHOW, NOKa Tpe-
Tifi He BHCKamerh cBoero MEBHIA *'; BIpOUYeMb, MO NPABHIBHOMY
wubHil0, ompexbienie whus Mokerh GHTH UPeTOCTABIEHO ¥ CAPA-
eedaueomy yemorpbmito (boni viri arbitrium) oxmoro mss xoHTpa-
reHTOBD (NOKYNIIEKA HIH NPOJABLA), HO He ero wpowssoay
(§ 208 nmp. 13—15).—IIbra e xomkEA HEOOXOAHMO COOTBHT-
crBoBarh nbumocrm Bemu **: me rTpedyerca iustum pretium; JEmb
peckpunramu Jioxreriama ** Gwiao onpegbaeno, wro mpojasems
yuacrka, noayuupmiii Menbe noxopunn ybicTBUTENBHOM CTOMMOCTH,
MOKEeTH OTCTYIHTHCH OTH jorosopa (propter laesionem enormem
nwin ultra dimidium), eciu nokynmmrh He JXomiaTHTh A0 Abil-
craTebHOIl IhamOCTH. IlpakToka nepeHecaa 9T0 HPABUAO HA JABHKKMBIA
Bemy, faake Ha NORynmuka, KoTOpHii ymiaTmas Goabure xpoiinofi  xbilcrBu-
TeAbHOH cTOMMOCTH, H Jame Ha Beb wbmoBhA crbagm. HamporHpm, HOBHIA
UAPTHKYAAPHEIA 3aKOHOlaTeIkcTBa, & papHo u [epy. Toprosoe yaomenie
§ 286 orwbuman coeehbaws mauaaa laesio enormis Ha TOMB 0CHOBAHIH, YTO
ORH HAPYWAWTH cBOGOXY I0TOBOPORD; NpaBmabEbe NOA0KeHie IOMOAHNTEIb-
HAro sakoma o pocropmuyectst 19 iona 1893 r., mo KoTOpOMY mHOpasHTEIh-
HOe HecooTBBTCTBie MeKXY NOKYNHOW IBHOW B NBHHOCTHI0 BEmH, COETHHEH-
HOE CB SECHAyaTanied HYRLH, JEKOMBICAIS MAH BEONBITHOCTH APYIOr0 KOH-

’5llbpr118pr.Dht18,1,I4lIOCh.t.4,38;l.45.pr.
D. der. i 50, 17.—2 1, 34. § 4. D. h, t. 18, 1; 1. 28, D. de poss. 41, 2.—
17 Gai 3141-—-“11172prDhtlSl,l.lDd perm. 19, 4; § 2.
Lht3°3 —1) 6 §1.D.dea e v.19,1.—2§1 Lh t3 2817
§ 1. D. h. t. 18, 1; 1. 37. eod. “Gai5140115()ht438§11h
t3,3—“’L36§1Dht18,1122§1Dder16017—”1
16§£Ddemin44122§3l23D100192Nov97c1

15 21 80derescvend444cpl3l4 L 12. L. 15, C. eod.; c. 3. e.
6. X. de e. et-v. 3, 17.
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TpareaTa (BENECTBEHHOE POCTOBINNYECTBO), €CAW OHO COBEPUINTCH  Hpodec-
CIOHAJBHBING HAH 00BIYHIND 00PA30ND, NPHPABHUBALTCH Kb POCTOBNIIUECTRY ***
(ep. § 43 sub 1 »» xomnb).— Orp whaw, me coorsbrerByOmeii
croumoeTn Bemm, cxbiyers oramuarh whay, HecepiosEo Hasma-
veHHyI0 (venditio nummo uno); mwhEa XoAXKHA OHTh HA3HAYEHA
cepiosHo (pretium verum), Bh UPOTHBHOMD caydab cabika moa-
YHHAETCA NPABHIAMB’ Iapemia *° (Kpomb cayuaesnh CEMBOIHYECKOH
crbaxu, § 50 mp. 4); TOYHO TaKKe, eciHm HPOAAKA COBEPHIALTCA
3& CIMIIKOMD HH3KYI0 IhEY R0OpOBOJABHO, H3b GJaroBoieHi: (T. H.
venditio gratiosa), mpumbmaorca npasmia Xapemia *' (§ 68 mp.
7. 8. 11 1 § 347 mp. 8—10).

IIL. Perfectio doweopa. Rarb KOHCeHCYaJibHH KOBTDAKTD,
10r0BOPEL UPOJARE TOrJA OKOHUATEAbHO coBepumiens (perfecta emtio
venditio), gorga o6% CTOPOHH NPHMIAM Kb COMIAMERI0 1O CyIe-
CTBeHHNMB nyEkraMs cibagm (mpegmers m uwbma) *°. Ecrp rakie
cayyau, KOIZIa COrjamenie CTOPOH® ObBACTH TOJBKO KAMYIEMCSH,
I TaKie Cayuad, KOUia 5T0 COrjamenie HepbIMTeIbHO:

1. Cayuaw xascywaroea coraauenia cmopons.—PakTa, Boo6me
HCRIOYaomie xbifcrsureasHoCTs opuaHYecko cabikm @ ocra-
BIAlONie TOXBRO BRBmMEIN Bub ed (simulatio, myrka, gusuveckoe
upnHyikjenie, cymecrsennoe sabaymiesie, § 50) umbiors rakoe
#e BIiAHIe M HA J0roBoph Kynad. Kb HEMD HpPHCOETUHAITICA
eme crbpyiomie HOBHE CIyYa:

a. Jabayxcdewie 6z Kavecmen, Wik T. H. error in substantia.
[lo mubuito nospubimuxs Kiaccuveckuxs OPACTOBDL *°, KOroBOPH
HEYTOKEHD, KOrja k1o Jau6o no sabaykieniio mokymaers Bmbero
30JI0TOr0 MaM cepeGpAHAro COCyAa COCYLb H8H OPOHSH HIN HEDH
ceunma; BMbCTO BHHA—YRCyCh, BMbero pabGa—pabuiEio ** (HO
910 mpaBuX0 He OpumbHgercs kb Kymab coeyia musH Xyxmaro
dojora BMbero ayumaro, BuHa Hcnopyensaro—sybero xopomaro,
OHBmAro Bb ymorpedjenid miatba—sMbcro HOBaro, paGhum, yike
pasb pojuBmed—-eMbCTo NBBCTBEHHNIE, CTOJA H3H XYAWIAr0 POAA

* Bn poxasarexncrso upwsogars L 16. L 17. L. 54, D. de c. e. 18, 1;1.
78. 1. 79. D. pro soc. 17, 2;1. 6. § 2. 1. 12. §1. D.de i.d.23,8; L. 3. C.
comm. utr. i. 3, 38.—*« M. yroaosmoe yuomenie § 302-e.—2¢ |. 36. D.
h. ¢.18 131 8. L 9.C.h. t. 4,88—% 1. 88. D. h. .18, 1; 1. 6. § 5. 1L:381
§3. 1 32. § 26. D. de don. i. v. et u. 24, 1; 1. 17. pr. D. ad. sct. Vell. 16, 1,
—*% 11.9—15. D. h. t. 18, 1.—* O umbrin npemsuxs ca, 1. 9. § 2. D, h. t.
18, .—%*1.9.§2 L11.§1.1.14. 1. 4.§ 1. D, h. & 18, 1.
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xepeBa—swmhero ayumaro) *'. Maw aruxt pbmenifi npemze BH-
BOAHNE TO NPABHIO, 4T0 3a0aykiemie Bh Marepiaxb (1. H. error
in substantia) ecrh saGuymkjgenie CymecTBeHHOE, YHHYTOXAIOMEE
J0r0BOPD, saGay:mkieHie ke Bb APYrAXH CBOiCTBAXD mpexrmera (T. H.
error in bonitate) ma pbiicrBETensHOCT AOrOBOPA BIIAHIA HE
uwbers. [Ipasmasebe m coraacabe ¢b mpuseseHEEIME HpEMBpamy
UCTOYHHKOBD YTBEPKIAETH rocHnojcrsyiomee Mabaie, 9T0 XOroBOpT
JRMb TOTAA HUATOXKEHD, WOrJa OXUHD H3b KOHTPAreHTOBDH 3a-
Gayxzaerca Bb TaroMb cBoficTBh mpeamMera Kymam, KOTOpOe 0O
B033pBHIAND, POCHOJCTBYIOMUMD BB 0060poTh, cocTaBifers ero
CYIHOCTh, Takh 4YTO NPH OTCYTCTBIM ITOrO CBOMCTBA IPEAMETH
RYILH sABJsAeTCA WHOK Bempblo. Hmurommocrn gorosopa mo aroi
npuurah MOKETH TPeGOBATH TOJABKO TO JAAIO, KOTOpoe BCbicTBie
cBoero sabayxieHia morepubiao kakoii amGo spexrs ** (oTHOCH-
TeJbHAA HUYTOXKHOCTH, § 64 sub 1. 1); nosromy, npasnaerca xbi-
CTBATEJILHBIMD 00HOCMOPOHHIH ROTOBOPD (HAUp., CTAOYAANLA, Jap-
crBeHBoe oGbmanie. 3aRJIaJHOM JOroBOpL), HECMOTPA HA Cyme-
CTBeHHOe 3abJyJAeRie kpeguTopa Bb CBOHCTBaX®, ompexbasio-
MAXh CYIECTBO Opejmera xorosopa *°.

b. Sabayoacdenie 65 roaunecmen. JoroBops HUYTOREHD, CJAH
npoasen®s uMbans BB BULY O6JBMYI0 WhHY, HekKelH NORYNMUKS **:
Bb oGparHoMb cayiah mmbers cmay Kynaa sa mempmylo mbay °°,
TaKbh Kakb Ha mocabaaioo coraacHul o6k croponm.—3abaykiesie
Bb oOnemb Bemu (Hamp., KTO JHGO XYMaeThb, ITO NOKYNACTH MOJE
B 100 gecarmus, Mexiay Thvb Kakb HXD TOAbEO 90) He HCKIO-
7aeTh HAJMYHOCTH CONSensus CTopoH®; HO obEAa copasmbpuo
YMEHBIAETCA, eCau Yero Ju60 HeLoCcTaeTh 10 06HEeMa, 3aABIeH-
Haro mPOAABHOMD °° M YBeAMUHBAETCH, eCAN OGHEMDB ORAKETCH
doapme sadBieHnaro °'.

2. Cayvau wepmuumervnaro corrauenisa cmopows. Hepbmu-
TedbHEIMD AbJaerca coriamexie CTOPOHL OQTHOCHTENBHO CBOEro
BOSHMKHOBEHIA BB ciayuah BRJIOYEHiA CyCHEHSHBHATO YCJOBiA, OT-
HOCHTEJBHO TNPOJOIIKEHIA CBOEro CYyIeCTBOBAHIA — BB cayyah
BEJIIUEHIN PesoJioTHBHATO ycaoBia. OcofeEHO dacTHE Ccayyau
aTOr0 pojpa cyrh cxbaymomie:

3L 10: L 14 X 45, D. h. 6. 18, 1; L. 21 § 2. D. deia e. v 19, 1,—=
L. 45. i £ D. h. t. 18, 1.—* 1. 22. D, de v. 0. 45, 1; 1. 1. § 2. D. de p. a.
18, 7.—* 1 52. D. loc. 19, 2—% 1. 1. § 4. D. de v. 0. 45, 1. —* L 69. § 6.
D. de ev. 21, 2; cf. 1. 42. D. de a. e. v. 19, L.—3" 1. 40. § 2. D. h, t. 18,
. 45. D. de ev. 21, 2; 1. 13. § 14. D. h. t. 18, 1.

]
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a. Rynaa nods ycaosiems npedsapumeisnard ucnvimania ui
ocompa m. w. emtio ad gustwm. COmorpa mo mambpeniw cro-
poETE (MTO OCOGeHHO BAXKHO 1JA mNepexoia pHcka, § 269 sub IL
1), @70 yciosie MOXeTh OHTH CYCHEHSHBHEIMG °° HIH PESONIOTHB-
HEMB *%; WCHOJHeHIe HWAM HencHOJHEeHie YCJAOBiA 3aBUCHTH OThH
3a4BJeHid NMOKYNIHKA, HPABATCA JH €My Bemb WJIA He HPABHTCA.
ITpu sromt sagBienHin NOKYyNIMES, WO NpaBuabHOMY MEbHIO,
MOKeTH CabIoBaTh croeMy yemMoTphHiO # He 0043aHD YKASHBATH
ocHoBamiii coero mEbHia.—KR% emtio ad gustum mbroropme or-
HOCATH TaK&e KYILIO Cb YroBopoMb o npasb orcrynmThea (pac-
tum displicentiae) *°; mo Takas Kymia sakmovena O0esyCIOBHO.
TOIBKO MOKYNIIUED MOKETH OTCTYNHTBCA OTH Hed, W eclId OHD
BOCHONB3YETCA HTHMDH NPaBOMb, TO MOCaBICTBiA Kymid mpekpa-
MATCA He ipso iure, a JHMmMb TOrAA, KOTAA OHB COBEPHINTH He-
oOxoxumbia Ab#cTBia; moaromy mnpojasenmds obparno mpio6Gpbraers
paBo COOCTBEHHOCTH Ha MPOXAHMHYIO Bemb JHmMb TOrja, KOrIA
OKYNIMEKD coBepmuts ob6parnyio fraditio.—Ors emtio ad gustum
cabryers Takke OTAHYATH KYIUIO 10 00pasuamb; Kymid mo o6pas-
HaMb ecTh 6esycjlopHAs KyIUld KOJHYECTBA Bemeld, KOTOpHA
T0JKHH COOTBBTCTBOBATH NMpEICTABICHHEIME OGDASIAMb.

b. Ipodasca cs ycaosiems, ecau we wanwdemca aynuii no-
kynwuxs, i diem addictio *'. Cwmorps no mambpenio CTOpoHD
(uTo ocOGeHHO BakHO Aud mepexofa pucka, § 269 sub IL 1),
3T0 YCIOBie MOKeTH GHTH CYCHEHSHBAHIMD HJIH PeSOMOTUBHHIMSG **;
Bb TEpBOMD CIyyat 10roBOPH BOSHHEKAETH JHIb Bb TOMB caydab.
ecIl BhH TeUeHie YCIOBIEHHAr0 BpeMeHH He Haijgerca Jyumif mo-
KYNIUED, WJIH ecId NpojaBels He NPEMETH TAKOr0 NOEYIIIAKA;
BO BTOPOMB caydah J0rosopth BOSHUEAETH TOTYACH, HO TepAETH
CBOK CHIY ipso iure, ecim Bb TevyeHie VCIOBIGHHAr0 CPOKAa Hai-
aerca AyYmid MOKyNmEED B GyAers NPHHATH OPOJABIOMD.

¢. Lex commissoria ** b nanmoms cayuak (o gpyroms sma-

3 84 T h. t 8, /28,1.20. § 1. D. de pr. v. 19, 5—%1. 3. D. h. t. 18,
1; 1. 2. § 5. D. pro emt. 41, 4; L. 11. § 13, D. quod vi a. c. 48, 24; 1. 4. C.
de aed. 4, 58.-4° 1. 6. D. de resc. v. 18, 5; 1. 20. pr. D. de pr. v. 19, 5; L
31. §22. D. de aed. e. 21, 1; L 3. i. f. D. qu.m. p. 20, 6.—*1t. D. 18, 2: de
in diem addictione.—** 1. 2. pr. D. deind. a. 18,2—2 1. 4. § 6. 1. 5. L. 1L
§5. 1156 §1. D. dei. d. a. 18, 2—* 1. 2. §4. D. pro emt, 41, 4.—* L
9.1 11, §1. L 12.1. 18, 1. 14, § 2. D. de i. d. a. 18, 2—* 1. 6. § 1. L. 7. L.
8. D. de i. d. a 18, 2.—7 L. 6. D. eod. 18, 2.—* t. D, 18, 3: de lege
commissoria.




OBABAHHOCT# KOHTPAIEHTOBB. § 287. 189

YeHiH UpH sakJIajiHOMB foroBoph cM. § 198 mp. 31) ecrs coraa-
wenie (lex), no xomopemy npodaseus moncems 0Gsacumy 001060ps
HE SORIOUEHHBMG, CCAU NOKYNUGUKT COOCGPEMENHO He UCHOIMUMS
CO0UTE  00AIAMKOCTEN, GUMERANUWUTS UFs 9N  dowosopa *°.
Corzamenie 510 BH COMHHTENBHEIXS CIYYASXb CONCDKHETH Bbh CeOb
pesoaioTesHOe yeaosie °°. Ecam morymmmrs me nenoimsers ¢Boe-
BPEMeHHO CBOHXH oGasaHHoc‘feﬁ, T0 mpoxasent mmbers mpaso 5
8aABHTb, YT0 OHB OTKASBIBAETCA OTH JNOrOBOPA, NpH YeMb Gespas-
JUYHO, BHHOBEHD N HJH He BHHOBEHD UOKYNIMHKD Bb HEHCIOJ-
HEHIH JOroBopa, HAIOMWHANG M €My OPOXABeNs 00% HCIOJHeHIH
wig He Hamomumass °’. Ecim mpozasems safasurh, 9to OHB OTKA-
SRIBAETCA OTH JOrOBOPA, TO OHB HE TONBKO [OJIYYaeTh OOPATHO
TO, UT0 JAHO HMB NOKYNIIHKY. HO M YJIeDKHBAETH 3aJaTOKb, a
Tak&e, N0 NPABHIBHOMY MHBHIO, H TO, UTO eme HMH HOJAYIEHO
OTh MOKYNMUEA; HO mocuabiuiii Momers BB sToMb cayuak yaep-
KaTh 83 COOUK NJIOABI, WSBIGYEHHHE HMD Bb IPOMERYTOUHOE
BpeMA M3b npejMera Kymia °°.

B. § 287. 06#3aHHOCTH KOHTPATEHTOR.

t. D. XIX, 1; t. C. IV, 49: de actionibus emti et venditi.—Ihering, ge-
samm. Aufsiitze. I, 291—326. 1881.— Vangerow, §§ 633. 634.— Windscheid.
§8 389. 390.— Brinz, § 826.

sy joroBopa Kymim BCeria BOSHUKAOTH 004SAHHOCTH s
06buxD CTOPOHD.

I. Odasannocmu noxynwura. Ont o6asans samiarars oKy~
Hyl0 wbHY, T. €. nepemecTM WPaBO COOCTBEHHOCTH HA Hee Mpo-
AaBIy ', M 9T0 OHB JOJKeHD cAbIaTh ToTYach mpm momyuemin
HpeiMera KYILIM; eclil OHb yIIaumpaerh mosimbe, 10 Xors OH U
He OHUIb in MOra, OHS JOMKEHD SAINATHTH M mpomenth * (§ 42
up. 13). Ons pommens Bosmbernts mpoaasny Beh 0CHOBATENBHEL
wsjiep&ky *. Omb orsbuaers sa culpa levis (§ 236).—Yro mokyn-
mMUKD He O0CBOGOKIAETCH OTH STUXDH 00643aHHOCTEH W BH TOMT
cayuah, ecam pas upopasua cabranoch HEBOBMORHEIMG HCIOIHE

91 1. D.de L o 18, 8. —%® 1, 1. D, citi;1./2.:8'8. D, pro emt. 41, 4.—
1,21, 8. 1.4, §2. D. de L c. 18,3—L 4. § 4. D. eod. 18, 3.—* 1. 4. § 1.
L 6. pr. 1. 8. D. eod. 18, 3; 1. 1. C. de pact. i. e. et v. 4, b4.

*1.13.§20. L. 11. § 2. D. h. t. 19, 1; |. 1. pr. D. de perm. 19, 4.—* I-
13. §§ 20. 21. D, h. . 19, 1; 1.5. C. h. t. 4, 49; 1. 18. § 1. D. de us. 22, 1.
1.2.C. eod. 4, 32.—21 13. §22. 1. 88. § 1. D. h. t. 19, 1; 1, 13, L. 16. C:
h, t. 4, 49, :
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pie ero 06A3AHHOCTH, APYTHMH CIOBAMH, YTO HOKYNIIURS HECETH
pucks (periculum est emtoris), 06% DTOMB MBI YiKe rOBOPHIH
nogpo6uke ®p § 269 sub I 1, —Mers, npunansemamii apo-
J4BIY NMPOTHBH MOKYNIEKA JL1A CYAeGHAro OCYMECTBICHLA DTHXD
obasanmocTedl, masmBaercda actio venditi.

1. O6asannocmu npodasua. ORH JONKEHD NEPEBECTH HPea-
MeTh RyIJN Bb COCTABD WMYMIECTBA NOKYNNUEA (HAamp., Hepejars
Thiecnyo Bems), T. €. TPEJIOCTABATH NpEIMETH HOKYNIMERY TaKb,
yro6n nocabamii  Mors mMETH ero ® rocmoiCTBOBaTH Halb HAMB
Gest mpenaTcTBift €O CTrOpOHE! TperhExH Juns ‘. Buberh cb mpex-
MeTOMD KyIJH OHb JOJUKeH BHAaTh BCh ero NPHHALISHKHOCTH $
¥ BCKO TPUGHLIb, KOTOPYI OHB HOJIYYHIH HIM MOl NOAYYATH CO
BpeMeHE B3AKIIUeHis AOTOBOPa, Bh uactHOCTH mAoxs ° Omb 0TBb-
yaers sa culpa levis *. — Ilepenaveit npemyera Ky HNOKYIHARY
npojaBens He 0CBOOOHAALTCA OTH CBOUXD o6ssannoCTeil B TOMB
cayuakh, ecru ows cosehyb me mwhah mpaBa Ha STOTH MPEIMETH
iy nMbIk mpaBo ¢b MOpoKOMB; Aaxke, ecaum BH mpexyerh Rymin
mhTh OGBIANHEXS KauecTsh WJH ecTh HeJOCTATEH; IDHTASSHIA.
KOTOPHSA Bb HTHXDH CAYYAAXH NPHHALIEEATH NORYNNMEY IPOTHBD
npojaBua, GyiyTs usxomens Bh §§ 288, 289. — Hcks, upHHAl-
JAeskamiil TORYNmMuEY TPOTHBDH IPOJABIA LA CYAeOHAT0 0CYIEecTBIe-
Hig aTHXH OOs3amEOCTed, HasmBaercd actio emti

Bb YACTHOCTH

1) § 288. 0G5 orpbrerBemmocTH NpojaBma 3a evictio (0% 004-
3AHHOCTH OUHOTEN).

. D. XXI, 2: de evictionibus et duplae stipulatione. —t. C. VIIIL, 44: de

evictionibus.—Miller, die Lehre des Romischen Rechts von der Eviction

(meoxomueno). 1851.— Kk, die Verpflichtung des Verkiufers zur Gewiih-

rung des Eigenthums, 1874.— Vangerow, § 610.— Windscheid, §§ 391. 392.—
Brinz, §§ 280, .— Baron, § 124.

(las ACHOCTH M3JNOKeHiA MBI HEKe Beslh mpeanoIaraeMs, 9To
NpeIMETOMs KYIUIM CAYKHTH MIbAECHAA BEI).

111 §21.8. §1. D. h. t. 19, 1; L 25§ 1. D. de c.e. 18, 13
. 1. pr. D. de perm. 19, 4—° L. 13. §31 1, 14—18. 1. 338 §2. D: h t

1; 1l 47—49. D. de c. e. 18, 1.—* L. 13. §§ 10. 11. 13. DI h.$:19,1; L
pr. D. de p. et ¢ 18, 6 L 4. § L D. de us. 22, 1; L 16. C. h. ¢. 4,
9.—* 1. 93. D. de r. i. 50, 17; L 5. § 2. D. comm. 13, 6; 1. 35. § 4. D. de
. e. 18, 1; 1. 3. D. de per. 18, 6.
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L. Zlowamie u ycaosis. Kynas-nponama rThiecuoit semm ects
cxbika, HaupaBleHHAA Ha uepeHecemie u mpioGphrenie npasa
cofcmeennocmu (MHAYe TOCHOACTBYIOMAS TeOpia). JT0 BUAHO HH
TOr0, 4TO Cb MOMEHTA Iepejavl KYILICHHON BeI M IUIATE:RE
ubHb wim savera es BB J0oArb (BB KPeUTH) MOKYIIIEKS npio-
Gpbraers Ha npeaMers KymI# OPaBO COGCTBEHHOCTH, €CIH 9TO
NpaBo NpHHAJIERANO UPOAABNY ' (4TO GELIO GH HEBO3MOMKHO 0e3h
BOJH mepenecTH ® mpioOpbers mpaso coGersemmocrn). Jarbe aro
BHIHO H3B TOr0, 9T0 COrJAmieHie KOHTPAreHTOBS, Bb CHAY KOTO-
paro mpaBo COGCTBEHHOCTH HE JIOJKHO NepefiTd K% HOKYNIIUEY,
Jumaers cAbaRy UpusHaHiA 3a el Xapakrepa kymim °. Hakomems,
9T0 BHJHO M3H TOrO, YTO, 1O JO-ICTHHIAHOBY HpPaBY, NOKYUIINEH
res mancipi Mors TpeGOBaTh OTH UPOJABIA COBEpINeHia MaHy-
namiz *. Ho puMckoe npaso me mpoojurs Buoamh mocabiosa-
TeJbHO BTOrO 3HAUEHIA KYNIM; NOKYNIMKD, He upioGphpmil mpasa
COOCTBEHHOCTH, HECMOTpA Ha Iepejady eMy Bemw, Thus He Menhe
HE MO®ETH TOTYACH OCYMIECTBHTh CBOMXH NPHTASAHIE NPOTHBD
OPOAABHA; OHG JOJKeHD KJATh, IOKA TPETbe JMIO, YHPABOMO-
YeHHOe, He JHMHUTH er0 BIALbHIA KYIICHHOH BembIO HyTeMb
pomecca, T. e. MOKa y HEro He orcyaars semu (evictio). Iloaromy
TO BhH HCTOYHHEAXD PHMCKAro npaBa 4Yacro TOBOPUTCA: npodaseiss
00A3aHs K5 MEPEHECENi He NPasa cOGCMEEHHOCIN, G GAAOWHIA
(ut emtori rem habere liceat, mpu wems habere oswavaems we
npaso cobemeennocmu, a eaadnuie ). Ira HemocrbroBATEABHOCTH
umbers whislo okasaHie copaBejaEBaro CHHCXOMKIEHIA HpPOJABIY:
ATUMD IIYTeMb OHD OCBOOOEIAETCA HHOPAA OTH BCAROM 00a3aH-
HOCTH; HAUp., BH TOMDb Ciyuab, ecam Bemsb 10 OTCYRKICHIA Hpio-
Gpbresa o naBHOCTH NOKYDmEKOMD, Wim mokmuyra (derelictio)
COOCTBEHHUKOMD, MAH norumGiaa ors.cayvas °, Ecam ke npogasens
He BaCHyRUBAETH CHHCXOMKJEHiA (Hamp., ecan oHB 3apbgomo mpo-
AaTh UyKYI0 Bemlb), TO OHB OTBEYAETH Wperh MOKYNIIEEOMD
TOTHACH °; €CHM HHTEPech NOKYIIUEA CTATRHBACTCA Ch HAYAIOM

'L 1L.§2.D.dea e v.19,1.—21 9. § 4 D. de i. et. £ i, 22, 6. —
31.80. §3' D. de c. e. 18, 1; cp. L. 16. D. de ¢. ¢. d. ¢. n. s 12, 4 1. 65.
D. de c. e. 18, 1. —* Gai. 4, 131%; Paul. I, 13+ § 4.—5 1. 11. § 2 D. de a.
v. 19, 1.—* 1 38, § 9. D. de v. 0. 45, 1; 1. 1. § 83. D, de vi 48, 16; 1. 2
38. D. ne quid in L p. 43, 8; 1. 143. 1. 164. § 2. L. 188. D. de v. s. 50, 16;
16. D. der. i. 50, 17—7 1. 11. §2. 1. 30. § 1. D. de a. e. v. 19, 1; L 1.
r. D. de perm. 19, 4; 1. 25. § 1. D. de c. e. 18, 1; L. 4. D. de us, 22, 1.—
1L21, pr.§ 1. 1 64, §2. 1L 76.D. h. t. 21, 2; 1. 26. C. h. t. 8, 44— 1. 30.
1. D. de a. e. v. 19; 1.
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CIPaBeIIMBArO CHUCXOANEHIA BB MOJb3Y HPOAABUA, TO NEPBOMY
ORASKIBAETCA MpEIIoYTeHie; IO0ATOMY, HANp., ecid NORYNIHKD
nosgabe mpioGphraers mpaso COOGCTBEHHOCTH HA KYILUIEHHYIO Bellb
KakAMb JHGO WHEMDH OyTeMb, TaKbh 4YTO OTCymjeHie Xbiaercs
HEBOSMOKHEIMB, TO OHB MOMKETh TOTYACH OCYIIECTBHTh CBOH Tpu-
T43amig npotEsb upojasma '’.—MHMraks, ycuoBiA OTBBTCTBEHHOCTH
npoxasna sa evictio (0643aHHOCTH 0UHCTRH) cabayomis: 1) omeyoic-
denie oms noKynwuxa, 2) eewu, 3) 6CAROCMEIE NOINA0 UAU
YACUNHALO HEUMIBHIA NPOOABUOMS NPABL HA BEULD.

1. Hbrs saiumo 5BHEIiM, ecJAH rocyJlapcrBO COBEPIAETh
SKCOPONpIalLi0 BeIHE OTH NOKYNIIUEA HA OCHOBAaHIH mpaBa CyBe-
penurera '*. M Bb toms cayvab mbrh 9BHENiM, eCIE MORYIIIHKSD
100pOBOJBHO BHZAETh Bemb TOMY, KTO NpelbABIAET: HA Hee
OpUTA3AHiA; A HAJIMYHOCTH SBHKIIM HEOOXOXEMO, 4TOOH UpH-
TASaHid OBUIM OCYIIECTBIEHH BB Ipomecch, 9To0H HOKYNIHKSD
OHIH NPHCYAIEET Kb BEAayh Bemu u ncuoxunas pbmemie '*. Ha
KakoMb npaBh ocHOBam® mpomeceh, Ha mpasb g COGCTBEHHOCTH
Ha Belllb, MIM HA KAKOMDH JEGO ApyroMbh BemHoMb mpasb (saino-
rogoms npash, ysygpyerh) '°, mam ma aaunoms mpash rpeGoBanis
(sanp., Ha TpeGopamiu mo actio noxalis '°, TpeGosamin Ha OCHO-
paim in integrum restitutio) '”, aro Gespasamuno. YroGm ocro-
poxube BecTH mpomeccs, NOKYNIIUKD N0MKEHH O HEMb CBOeBpe-
MenHo m3BBcrETs mpojaBma, npusiaeys ero kKb xbay (litem denun-
tiare, auctorem laudare '®), a npopasens, smas jybao, sbpoarso,
Jydme NOKYNIHER, JOJKEHD WDPHHATH yduacrie BB npomecch Bb
ravecrsb mocoGEmka noxymmuka. I[leperass Bempb Gesh cyaa,
NORYNIEKD JHIIATCA CBOMXH UPUTASAHIN IPOTHBDL WPOJABHA *°,
ecld TONBKO He JOKaKeTh, 4TO INPHTASAHIe TPEThAro JHNA OBLIO
ocHOBaTeNpHOE *', Takh 1uTO mpomecch OHAB O HIIWIIHEMD M
npepocyauTeasnys. Ecam mokynmuks 6ess 0co6aro 0CHOBaHIA
me cosepmurs litis denuntiatio, To, mecMoTpa HA HBMENIN0, mpo-

‘°l13§10Ddea.ev19119141§1Dht‘712 —1 1,

18. § 1. D. de per. 18, 6; L. 24. C. h. t. 8, 44.—** 1. 33. D. loc. 19, 2; . 11.
pr- D. h. t. 21,22 L 21, § 1. L. 356. 1. 57. pr. D. h. t. 21, 2.—** 1. 56. § 1.

D. h.t.21,2—% 1. 34 §§1. 2.1.85. 163 §1. D, h.t 21 2—¢L 1.
$12. D. 36 & eiv. 19, 1.—'7 1. 89. pr. 1. 66. § 1. D. h. t. 21, 2.—8 ]. 53.
§l.l.62.§1Dht21,2;1179ll7120123129Ch. 8,
44,—19 ], 55, § 1. 1. b6. §§ 5. 6. 1. 63. pr. D. h. t. 21, 2; 1. 29. C. h. t. 8,
44,-2 1 56.§ 1. D. h. & 21, 2; 1. 17. C. h, t. 8, 44. ”L11§12Dde
a. e.v. 19, 1.—2 1.58. § 1. D. h. . 21, 2; 1. 11. § 12. D..de a. e. v. 19, 1.
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AaBend CBOGOAEHD OTH 00A3aHHOCTH OYHCTKH, passh HOKRYIIMHUED 10-
mem YTO ¥ IPH yqacrm IPOAABIA NPONECcCh OBLIG OR IPOHTPAHD.

. Bosmoxkna 9BHENIA Bcell BeIH W wacTH ed, Kakbh miealp-
HOM “, Takh W peaiabHOd **; ToabKO mpm mpoxamb universitas iuris
(racrbacrea, § .37 KoH.) mpojasens He oTBhuaeTs 3a OTCYXKIeHie
OTIBIABHEIXD NPEIMEeTOBD, KOTODHE, NOBHIHMOMY, HPHHAAIEKAIA
Kb universitas *°. OBHEmiell YacTn BeIM DHSHAETCA TOTH Cayuai,
eCIH TpeThe JIMIO AOKAsAI0 CBOE IPABO Y3y(pykTa Ha Bempp *°;
HAaUPOTHBS, OOHADYKeHie HAIMIYHOCTH MIH OTCYTCTBiA npo'mx:b
CEPBATYTOBb TONBKO TOTAA NOAXOAMTH NOXH HOHATIE HBHKNIH 7,
- KOrjla mpojasens 0C0GO rapaHTEDOBAN®, YTO Bellb He 06peMeHeHa
ceppuryram (fundum optimum maximum esse), Big 9T0 CH HEWO CBA-
BaHH Eakid An00 CePBUTYTHHA NpaBa; 6€sb 0c06aro NpuHATIA HA ce6s
rapaHTid mpojasenh OTBLuAeTh 33 oOpemeHeHie BemH cepBETYTAME
JHIb Bb TOMB Ccayuah, ecanm oub 3apbromo 06% sTOMEB ymoxwaws *%.

3. IlpomaBems me orpbuaers sa 9BEEWI0O, ecan phbmenie
MaTepialbHO HecmpasejunBo mo BHEB cymm *° (orwbmemo §-mn
65-ap M. y. r. ¢.) mam no BuEb nokynmuka *°; w6o 0HB 0643aHD
orebuaTh JWmb 84 HEJOCTATOYHOCTH CBoero mupasa. Ho mo e
npasuio xbiicteyers m Toria, Koraa XbiCTBUTEIBHHN HELOCTATOKD
IpaBa NpojiaBua He YCTpaHeHD 10 BHHD NOKyMINUKA, HAup., ecim
HOKyNmuES He mpioGpbas Bemm 1o AaBHOCTH, 6YAyuH BB COCTOA-
Hig s10 cpbaars °'.

II. Pasmnps omenwmcemeewwocmu. Ilpogasens XONKEHB BO3-
wheTHTh MOKYNmMEKY uHTEpect °*; mocabamili Momerh He coBma-
Aath ¢b mokynEoo mhmoit *°, a (Bcabacrsie mosnimenia wam mo-
HEkenia whab, BeabpcTie magepikers) GHTH GOJBIIE HIN MEHbBIIE
ed; OB He JouKeHs (mo sakomy IOcrmmiama, § 243 mp. 10) um
Bh KakoMb cayuab mpesmmarb xsoitHo# moxynmoii mhas. Pasmbps
HHTepeca JN0JKeHD J0KasaTh NOKYMINEKS; IT06s n3Ghrayrs goka-
swBadia y Pumaand cymecrBoBaxs obmualt Bb cayuab npogasmu

71.1.1.39.§2.D.h. t. 21, 2—% 1. 1, 1. 64. . h.t 21, 2-%1] 5.

§ 3. D
Dk %215 201 Cht844—"] 15.§ 1. 1. 39. § 5. 1. 49. D. h. t: 21, 2; 1,
66. pr. D. de c. e. 18, 1.—* 1, 75. D. h. t. 21, 2; L. 59. 1. 66. pr. D. de c. 18, 1.—
3 1.69.§5. D. h. t. 21, 2; 1. 1 \'l D. de a. e. v. 19, 1; npornsroe mmbmie
onmpaerca 85 ocodensocrm ma | 15.§ 1. D. h. t. 21, 2: L. 61. D. de aed. ed.
21,1.—* 1.5.1.51. pr. D. h. . 21, 2; 1. 8. i. £, L. 15. C. h. t. 8, 44; 1. 1. C. de rer.
pP-4,64. —3 1. 55, pr. 1.63.§§1.2.1.66. pr. D. h. .21, 2; L 8.i. £ 1. 19.C.
h.t.8,44. —%1.56. §3. D, h. t.21,2.—* 1. 8 D. h.t. 21, 2; 1. 28, 1. 25.
1.29. C.h.t.8 44— 1. 60. 1. 66. § 3. 1. 70. D. h. £. 21, 2;1. 28. C. h. t. 8, 44
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whHERXG Bemell 3akI0uaTh, NPE COBEpUIeHiH ZOroBopa, stipulatio
duplae (scil. pecuniae), T. e. mpojasems o6bmars BB cayuab
OTCY&AEHIA YIJATATH NOKYNIHEY HEYCTORKY BiBOe GOJble 10-
KynHO# WHHEL ecaHm CayyarHo cranyaania Geaa  yOoyiueHa, To
npojasens OHIB o6a3ans cosepmurh ee mosimbe mo Tpedopamio
NOKYMIIAKA; MaJ0 TOro, no MabHIO mosgHBAMAXH PAMCKEXD 0pH-
CTOBE **, Iaxe eCIH NOKYNIAKD He MOTPe6OBATh CTHNYIALIM, TO
BCe Taku BB cayuab orcympemia oms mywbam mpaBo Ha ABOMHYI
whay *’. O6wuaii m ofasammocth sakawyath stipul. duplae Temeps e cy-
OECTBYIOTH; HO YIOBOPBH 0 HeYCTOHKD BOSMOKEHD U Temepb.

III. Hexaouewia. Tlponasens me orpbuaers sa evictio:

1. Ecau norymmuks mocpefcTsoMb Aorosopa (7. H. pactum
de non praestanda evictione) ocBo6OIMIB UPOAABLA OTh 00A3AH-
HOCTH OYHCTEH. 9T0 OCBOGOEJeHIe He mMbBeTsh Cnikl, ecin npoia-
BeI'b SHANH HEJOCTATOKS cBoero mpasa *° (1o Gbuio O pactum
de dolo non praestando, § 236 mp. 1).

2. Ecau mokynmukb, 3HAA HEJOCTATOKD NpaBa NpOAaBua, He
BHFOBOPHIT ceGh 0c060 0TBETCTBEHHOCTH 33 HTOTH HEIOCTATORD *°.

IV. Anarowuunwve cayvaw. Omrm yxe ORIN HUCUHCICHH Bb
§ 239; mo spber orbTCTBEHHOCTH TOr0, KTO Jaidbh CBOK Belllb,
YaCTO BOSHEKAeTh TOTYACH, TAKD 9YTO He HAJO0 OKHIATH IBHRIIK
€O CTODPOHBI TPETHArO JHIA.

2) §289. OrpbrerenmocTs MPOAABNA 32 HEJOCTATEH.

t. D. XXI, 1: de aedilicio edicto.—t. C. IV, 58: de aediliciis actionibus.—

Neustetel B5 csomxs m Ilmusmepua romisch-rechtliche Untersuchungen.

Ne 9. 1821.—Bruns n Sachau, Syrisch-Rémisches Rechtsbuch. . 207.

cabx 1880.—Hanausek, Haftung des Verkiufers fiir die Beschaffenheit

der Sache. 2 Abth, 1883. 1887.— Eck, Beitrag zur L. v. d. #dil. Klagen.

1885.— Vangerow, § 609,— Windscheid, §§ 393 —395.—Brinz, §§ 3271—3270 .—
Baron, § 124.

Kb HepocTATEAMB OTHOCATCA Kakb HEIOCTATEM BB THCHOMbD
emuicah, Taks ® orcyrerBie oOBmMAHHBIXT KaYecTBD BEIIH.
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