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Opinions on the Vyavasthd-Darpana by Sir James Colvile, late Chisf Justice of
1. M. Supreme Court,— Rajak Radha Kant Bahadur,— Babo,'

Prosunno Comar Tagore, and Baboo Ruma Prosaud Roy.

Banoo Smama CHURN SIRCAR.
My pEAR SIN,

I am extremely sorry that pressure of business has prevented me from examining your book
as attentively as I wished and still hope to do. The passages ut which I have looked seem to me to
afford very satisfactory proof of your industry, research, and learning:; and I hope that you will soon
fiud time to complete a work which will, I think, do you credit, and be useful to all who in this country
arc concerned in tho adwministration of justice or the exposition of Hindoo law.

15th March 1859. , S * Yours very faithfully,
. James Wx, CoLVILE.
Duanr sIR, ’ ’ .
I thank you for the precious present of a c'opy of the first volume of your Vyavasthd-
. Durpana.  On a cursory perusal of several portians of the work, I am justified in pronouncing it to bo
an indispensable companion to the judge, the pleader, aud the legal student in Bengal. - I cannot
sufliciently admire the spirit of research, zeal, and industry with which you have collected useful informa-
tion trom varied and scattered sources, and the talent you have displayed in their judicious arrangement,
wherchy you have rendored the most intricate branch of the Hindu law level to all capacities and the most
casy of reference. You have quoted the most reputed Sansorit authorities of the Bengsl school and
given literal and terse Bengali versions. '

I fully concur with you in believing that a vernacular trapslation of a oomprehenswe digest of
the Hindu law will, in a great measure, correct the evil of the non-discussion of any points of this law
in tho lower courts, and deeply regret that, owing to an unfortunate circumstance, tho continuation of
Macuaghten’s Precedents down to the present time, is Impracticable.

I conclude with recommending the work to public patronage and expressing a hope that the success
of your present undertaking will incite you to further useful pursuits. o ]

I remain, ;
Sulhachara, 18th December 1859. " Your obedient servant,
' Rapua KanT.

My prAR SIR,
I have perused your Vyavasthé-Darpana, and have much pleasure to state that the

work is ably edited and is highly creditable to you. The digested index of the Vyavasthds and Procedents
contained in the work is so carei’uﬂy and systematically arranged that it wlll afford every facility for
referance on the Ilindu law as current in Bengal ; and I cannot but give you due.credit for the amount of
research and industry Lestowed in compiling it. . : .
The work in question will be highly useful to all, and partxoularly to those in the legal profession ;
aud 1 hopo it will meet with due support from the public.
’ Yours fmthfnlly, .
10tk December, 1859. T ' PRosuxNo CooMar TAGORE.

Mv bEaAR SIR, :
I have perused your work on the Hindu law with much attention. I think you have been
singularly felicitous in collecting and 'digesting the ‘materials on the different poiuts of the law, parhcu-
larly those on which differences of opinion have prevailed. = Your work supplies some omissions’in Sir
W. Macnaghten and other writers. And you have done great servioe to those who have occasion to re-
sort to law, by bringing to bear the most approved : and governing decisions of the hxghest courts on dif-
ficult and intricate points, about which lnrned Pundsi’a are disagreed. I can assure you that, durmg the
short time the work has been in my hnud-, I have oonuulted ‘the work ou more than one important ‘occa-
sion with great advantage. To my mind it is an, mdupeuuble companion for every pleader; aud no
court which has to ad_]udxo&fﬁ on points of Hindy law oughs te. be without it for constant reference. ,

.. Xours sincerely, :.: i :

30th December 1859 Rv& Fhos,gvn Bpt
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PREFACE.

Tre ITInpu LAw is, according to our belief, of divine origin. It is termed Smrit:
(remembrance) or what was remembered, in contradistinction to the Veda, which is denoted
Sruti (audition) or what was heard.* The Smriti was rcvealed by the Self-Lxistent to Munu,
who remembered and taught it to Marichi and nine other sages, one of whom, Bhrigu,
being appointed by AManw to promulgate his laws, communicated the whole to the Rishist.

'Che Smriti comprises three kdndas or adhydyas (books or parts. ) The dchdra (ritual,)
which comprises rules for the observance of religious rites and ceremonies, social usages, and
moral duties of the different castes; the vyavaldra (civil acts and rules,) which embraces as
well forensic law and practice as rules of private acts and contests; and the prdyashchitta
(expiation,) which prescribes the atonement or religious penalty for sin. The general body of
law comprchending all these is denominated the Diarmae Shdstra. .

The Dharma Shistra is to be sought primarily in the Sanhitds (collections or institutes)
of the holy sages, whose number according to the list given by Jdgnyarvalkya is twenty :
namely, Mann, Atri (a), Vishnu(b), Harita, Jaignyavalkya or Ydjnyavalkya (c), Ushand (Q),

-Ingiri (¢), Jama or Yama (f), A pastamba, Samvarta, Kdtyiyana, Vrikaspati (g), Pardsara (h),

* By thesc terms, it is signified that in the Teda the words of revelation arc preserved, while in thao
system of law the senso is recorded either in the divine words or other equivalent expressions. The Te?:
chiefly concerns religion, but contains a few passages divectly applicable to jurisprudence.

Y Marichi, Atri, Angird, Pulastya, Pulaka, Iratu, Prachetd, Vashizhtha, Bhrigu, and Nirade.
These are denominated prajdpati, or lords of created beings. See Afani, ch. i. «. 35~—=40 and 57—060.

+ Vide Manu, ch. i. v. 87—60. -

(a) Onec of the ten lords of created beings, and father created Dbeings, and according to the Bhdgaratae
~ of Daftatreya, Durvdisd, and Soma. became father of Utatiye and of Frikaspati
() Not the Indian divinity, but an ancient phi- in the reign of the second Manu.
losopher who bore that name. (f) Brother of the seventh Manze and ruler of the
(¢) Grandson of Wiswdmitra, as described in the world below. -
introduction of his own institutes. (8) Regent of the planet Jupiter: has a place
(1)  Ushand is another name of Siukra, the regent among legislators ; he was son of 4agird accord-
of the planct 7enus: he was grandson of ing to one legend, but son of Devala according
Bhrigu. to another. e
{¢) Angiré holds a place among the ten lords of (b) Grandson of Vashishtha.
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Besides the usual matters treated of in a colde of laws, the lughu Sanhkita of AManu,
which comprises in all 2,685 sklokas or couplets, andis divided into twelve chapters, comprehends
a system of cosmogony, the doctrines of mectaphysics, precepts regulating the conduct,
rules {or religious and ceremonial dutics, pious observances, and expiation, and abstinence,
moral maxims, regulations concerning things political, military, and comercial, the doctrine
of rewards and punishments after death, and the transmigration of souls together with the
means of attaining eternal beatitude. .

multorim annorum meditatio me docuit,” that the laws of Afunu were promulgated in India at least as ecarly

as the seventh century before "Alexander the Great, or about a thousund years before Christ. Ho places the Rd-
miyana of Vébmiki at agfut the same date, and doubts which of them was the older. Elphinstone, who is inclined
to atiribute great antiquity to the institutes of Manwu on the ground of diffcrence between the law and manners
therein recorded and those of modern times, and from the proportion of the changes which took place before
the invasion of Alexander the Great, infers that a considerable period had elapsed between the promulgation
of the code and the latter epoch ; and%he fixes the probable date of Mlane, to use his own words “very
loosely” somewhero about half way between Alexander (in the fourth eentury before Christ,) and the
Vedas (in the fourteenth.) Professor Wilson thinks that the work of Maxnu, as we now possess it, is not
of so ancient a date as tho Ramdyane; and that it was most probably composed about the end of the

thied or commencement of the 'secontd century before Christ. Sir William Jones’s inference, fofnded on a
consideration of the style, is however opposed to the learned Professor’s coanclusion. Sir William =says,

and with reason too : ‘‘ the Sanscrit of the three Vedas, that of the Mdnava Dhiarma Shdstra, and that of the

Purinas (of which Rdimdiyana is oune,) differ from each offer in preity exact proportion to the Latin of Numa,

from whose laws entire sentences are preserved, that of Appias, which we see in the fragments of “the twelve
tables, and that of Cicero or of Lucretius, wherc he has not affected an obsolete style : if the several changes,
therefore, of the Sanserit and Latin took place, as we may fairly assume, in times very nearly proportional,

the Fedas must have been written about three hundred ycars before these institates and about six hundred years

before the Purdnas.” He then remarks:  the dialect of Manu is ecven observed in many passages to resemble
that of the Vedas, particularly in a departure from the more m»odern grammatical forms, whence it must at
first view scem very probable that the lgivs now brought to light were considerably older than those of Solon
or even of Lyecurgus, although the promulgation of them before they were reduced to writing might have been
coeval with the first monarchies established in Asia.” TUpon such and other grounds he fixes the date of the
actual text at about the year 1280 before Christ. Thus these opinions as to tho date of the Institutes of AManu,
being founded not on any historical or positive proof, but mere conjecture, are, as might have been expeected,
contradictory and guite inconclusive. Now if tho sage NVérada be belicved, he asserts in the preface to his
law tract, that Manw, having composed the laws of Brakmd in a hundred thousand sklokas or couplets,
arranged under twenty-four heads in a thousand chapters, delivered the work to him (Nérada, the sage among
gods,) who abridged it for the use of mankind in twelve thousand verses, and gave tHem to the son of
Bhkrigu vamed Sumati, who, for the greater ease of the human race, reduced them to four thousand.. Ience it
appears that Vrikat (lage) Manw-sankhitd was composed by Manu himself. Thoe abridged metrical code of Mw.u-
sankitd in (uestion, appears also from the text of the very work to have been composed during Afanu’s time,
{as will be known from the verses 58, 59, and 60, already cited.) It remains to determine the epoch of Afani’s

existence. This in thoe absence of other evidence should be believed to be the same as stated in the Manw-

sanhité hHefore us, that is, he flourished in the beginning of the world, being progenitor of the races human and
divine. See ch. i, ¢. 11, 32, 33, 34, 385, and 36.

Sir William Jones, after saying ‘we cannot but admit that Mi~Nos, N NEUES, or Mnrcuzs, have only Greck
terminations, but that the crude noun is composed of the same radical letters both in Greek and Sanscrit,’
and leaving others to determine whether our Monus (or Menu in tho nominative) the son of Braima was the
same personnge with JIieos the son or Jupiter and the logislator of the Cretuns (who also is supposed to be the
same with Maecuwis spoken of as the first lawgiver receiving his laws from the chief Egyptian deity Hermes, and
Menes the first king of the Fgyptians) remarks : ¢ Ddrdshucik was persuaded, and not without sound reason,
that the first Maenrw of the Bréhmanas could be no other person than the progenitor of mankind, to

whom Jews, Christians, and Mussulmans unite in giving the name of Adap.” .

The learned writor further remarks :—¢ The name of Manu (like Mcenes, mens, and mind,) is clearly derived
trom the root ( man or ) men to understand, and it signifies, as all the Pandits agree, ‘ intelligent,’ particularly in.
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The other sages wrote Sanhitis on the same model, and they all cited Manu for authority,
whose Sankitd must therefore be fairly considered to be the basis of all the text-books on
the system of Hindu jurisprudence. The law of Manrnu was so much revered cven by the
sages that no part of their codes wasrespected if it contradicted Manu. The sage VriLaspati,
now supposed to preside over the planct Jupiter, says in his law tract, that ¢ Manu held the
first rank among legislators, because he had cxp;esspd in his code the whole sense of the }vdq ;
that no code was approved, which contradicted AManu; that other Shdstras and treatises on
grammar or logic rctained splendour so long only as Maru, who taught the way to just
wealth, to virtue, and to final happiness, *was not secn in competition with them.” VPydsa too,
the son of Pardsara before mentioned, has decided that the Veda with ‘its Angas or the ij
compositions deduced from it, the revcaled system of medicine, the Purdnas or sacred histories,’
and the code of Manu were four works of supreme authority, which ought never to be
shaken by arguments merely human. Above all he % highly honored by name in the Veda
itself where it is declared that what Manru pronounced was a medicine for the soul.

The following is a concise description of the works of scveral of the other sages.
Atri composed a remarkable law treatise in verse, which is extant.

Vishnu is the author of an cxcellent law treatise, which is for the most part in verse.
1ldrita wrote a treatise in prose. Metrical abridgments of both these works are also cxtant.

Jdgnyavalkya appears, from the introduction to his own institutes, to have delivered his
precepts to an audience of ancient philosophers assembled in the province of Mithili. The
institutes of Jdgnyavalkya arc sccond in importance to AManu, and have been arranged in
threec books: viz. dchdra, vydvahdra, and prayaschitta kéndas, containing onc thousand
and twenty-three couplets.*

sand (crude form Usanras) composed his institutes in verse, and there is an abridgment

of the same.

the doctrines of Veda, which the composer of our Diarmae Shasira must have studied very diligontly. since
great, numbers of its texts, changed only in a few ayllables for the sake of the measure, are intersperaed throngh
the work. A spirit of sublime devotion, of banevolen:~ t» mnkind, and of amiable teuderness ¢ sentieut crea-
tures pervades the whole work ; the style of it has a certain, auatere majesty that sounds like the languagce of
legislation and extorts respectful awe ; the sentimonts of independonee on all beings but God, aud harsh
admonitions even to kings, are truly noble; and the pancgyries on the Giyatri. the mother (as it iz called) of
the Vedas, prove the author to have adorsd ( not the visible materinl sun, but) that divise incomparable
greater light, ( to use the words of th~ most venerable text of Indian Sceripture,) which illumines all, delights
all, from which all proceed, to which all must raturn, and which alone can eradicate (nof our visual organs
merely bul our souls and) our intellects.”

Mr. Morley, the author of the Analytical Digest, who in his introduction to the Hindu law has cited the
obgervations of the Sanscrit scholars of Karope, miakes this concluding remark :—* Whatever mnay be tho
exact period at which the Mdnava Dhiarma Shistra was composed or collected, it is undoubtedly «f very ureat
antiquity, and is eminently worthy of the attention of the scholar, whether on account of itz «lassieal beauty,
and proving as it does that, even at the remote epoch of its composition, the Hindusz had attained to a high
degree of civilisation, or whether we vregard it as held to be a divine revelation, and consequently the
chief gnide of moral and religious duties, by ncarly a hundred millions of beings.” Morley’s Diges.
Vol. I. Introd. p. cxevii.

The other Sanscrit scholars too of Burope do not and caunot deny that the Sankité of Manw is the
most ancient or the first work of law. )
. * The ago of this code cannot be fixed with any certainty, but it is of comsiderable antiquity, as indeed
is proved by passages from it being found on inscriptions in overy part of India, dated in the tenth and
<leventh centuries after Christ. ** To have been so widely diffused,” says Professor Wilson, * and to have then
attained o general character as an authority, a considerable time must have elapsed ; and the work muss date,
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Angird (crude form dngiras) wrote a short treatise containing about seventy couplets.
Yama or Jama, composed a short tract containing a hundred couplets..

A pastamba was the author of a law tract in prose, which is extant as well as an abridg-
o
ment of it in vevse. .

The mectrical abridgment only of the institutes of Samvarta is found in this country.

Katydyana is author of a clear and full .treatisec on law and also wrote on grammar’
and other subjccts.

An abridgment of the institutes, if not the code’at large, of Vrihaspati, is extant.
The treatise of Pardsara, which consists of the dehdra and prdyaschitta kdindas, is extant.

Vydsa is the reputgd author of the Purdnas: he is also the author of some works wore
immediately conneccted with the law.

Sankha and Likhita are the joint authors of a work in prose, which has been abridged in
versc: their scparate tracts in verse are also extant.

Daksha composed a law treatise in verse.

Goutama, i3 the author of an clegant treatise, although texts are cited in the name of
Lis father Gotama, the son of Utathya.

Sdtdtape is the author of a treatise on penance and expiation, of which an abridgment
in verse is cxtant.

Vashishtha is the last of twenty legislators named by Jagnyavalkya : his elegant work in
prosc is intermixed with verse. ¢ .

Besides the Sunhitds above mentioned, there is extant a pé.rt, of Ndradd’s Sanhitda; and
<ome texts of the other sages, .cxcept Kuthumi, Buddha, Sdtdiyana, and a few more (who=e

Tachanas and names rarely occur in any compilation) arc seen cited in the digests and
commentaries.*

The works of the sages do not treat of every subject as the institutes of Maru do; and

it 1= the opinion of Pandits that the entire work of nonec of the sages, with the cxception ot
Manu, has come down to the present times.

There arce glosses and commentaries on some of the principal institutes, which last, bat for
them, would have been very imperfeetly understood, nay some parts thereof would have been
given up as unmeaning or obsolete. Various glosscs on the institutes of Manwe are said to have
been written by the Munis or old philosophers, whose treatises were esteemed as next to
s institutes themselves. These, except that of Bhdiguri, do not appear to be extant. Among
the modern commentaries, that by AMedhdtithi son of Viraswdmni Bhatte, which having been
partly lost has been completeld by other hnls at the court of Mad wnapila, a peinc: of Digh,

therefore, long prior to those inseriptions.”  Lu addition to this, prsages from Jignyavalkye arc found in the
Pancha-tantra, which will throw the date of the composition of his work at least as far back as the fifth
century, and it is peobable even that it may have originated at a much more remote period. [t seems, how-
ever. that it is not earlier than the second century of the Christian era, since Professor Wilson supposes the name
of n cortain Muni, Nuwaka, which name is found in Jidgnyavalkya's institutes, originated about that tine.

Morley's Tntroduetion to the Hirdu Law, pp- 11, 12. .

#* Professor Stenzler enumerates forty-six legislators, who are the samce as mentioned in the lists of
Jugnyavallya, Parasara, Padmapurana, and Ramkriskna, already given; and he considers them all to be
extunt, having himsclf met with quotations from all, except Agni, Kuthumi, Buddha, Shatayane, and Soma.
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that by Gobindardja, and that by Dharani-dhava were in great repute until the Ilppem';mce
of Kullihe Bhatta’s comimentary, which has preference over the -other glosses, being
considered by the Pandit: to be the shortest and yet the eclearest and most useful.*
The glosses of Manw denominated the AMidhavd by Shdyaadchdrjya and the Nandarji-
krit by Nandardja appear to be known among the Marfattas, and the former to be of reneral
authority especially in the Cernatic. The commentary denominated Manwartha-chandrikd
appears also to be a work of celebrityt. Awnother commentary on Manw called the Kdmadhenie
appears to exist whigh'is cited by Sridgardchirjye in his Smriti-sira.

An excellent commentary on the @stitutes of Vishnu, entitled the Voijoyart: was written
by Nanda Pundite, who is also the author of w commentary on the institutes of Pardsara.

The copious gloss of dpardrka of the royal house of” Silara is supposed to be the most ancient
sommentary on Jdgnyavalkya, and accordiuzly carlier than the more celebrated commentary
on the institutes of that sage,—the Mitdhhsiard of Vigydneshwara. A commentary on Jdagnya-
calkya was also written by Deo 1bodha, and the one written by Bishwa~ripa is often cited in the

Digests.
The Dipa-kalikd by Shulapdni, which is likewise a commentary on Jdgnyavalkya, is in
deserved repate with the Beéngal schoolt.

Thea Mitdhshard of Vigyaneshwara ov Vigydna Jogi, a celebrated ascotic, although professed-
ly a commentary on the institutes of Jdgnyavalkyaz, is in fact a gencral and excellent digest.
By citing the other legislators and writers as anthorvity for his explanation of Jdgrye-
nalkyd’s text which he professes to illustrate, and expounding their texts in the progress ot his
work, and at the same time reconciling the sceming discrepancics, if any, betwecen them and
the text of his author, Vigydneshioara hgs surpassed all those writers of commentarics whose
works combine the utility of regular digests with their original character as commentaries.

Rlliha Bhatta, the celebrated author of the commentary on the Mdnavardharma-shistra,
wrote also a gloss on the text of Jama, brother of the 7th Aranu.

The text book of Gountama was commented upon by Ilara-datticharjyas.

The Varadirdjya, by Varaddi Rdja, is a general digest, but it may be placed among the

commentaries, since it i3 principally framed on the institutes of Nirada. It i3 a work or
anthority in the Southern schools and especially in the Drdvire country.

The Mddhviyn or Mddhavya, though a commentary on the deldra and prdyaschitta kdindas

* ¢ At lenzth appeared, (says Siv William Jones.) Kedélluba Bhvtte, a Brahmanay of Bengal, who,  after
a painful course of study and tho collation of mwunerous manuscripts, produccd a work, of which it may.
perhaps, be said very truly, that it is the shortest yet tho most Jununous, the least ostentatious yet the
most learnad, the doepost yot the most agreeabls commontary ever composed on any author, ancient or
modern, European or Asiatic.” .

~

+ This work was used by Monsicur Deslongchamps in the preparation of his odition of the institutes
of Manws, and in his opinion it is in many instancos moro precise and clear than the gloss of Kullike
Bhatta.

I Skulapdni was a native of Mithili, he resided at Sahuria in Bengal, and wroto also wu treatiso on
penance and expiation, whi‘-h is in great repute with both schools. Coleb. Dig. Pre. xviii.

r 3 . s . . ) : e . . .
§ This commentiator was a resident of Drdvire, and is famous for his other composiions : his work, in which

he occasionally quotes other Smritis, is oulled Mitdkshard, aud must not bo confoundod with Vigydneshwera's
Sreatise of the same name.
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of the institutes of Pardsara, is in fact an cxcellent digest and is of great authority in the
southern part of India®.

Therc is a gcneral and concise commentary and abridgment of the Smritis, which is
entitled the Chaturvingshati smrit: vglcikhyd.

The doctrines of the legislators do not agree in all respects; nay, on certain points
they differ even from those of Manu himself; but it is not optional with us to reject any
of them, for Manru enjoins: ©when there are two sacred texts apparently inconsistent, both
are held to be law; for both are pronounced by the”wise to be vali® and reconcilable.’
Under such circumstances a feconciliation of ﬂxeiontradictions and discrepancies was
the only remedy left: hence arose the necessity of a complete digest, which, after harmonis-
ing the conflicting authorities, might lay down thec rules to be followed in practice.

Several digests have for that purpose been composed by lawyers of different parts of
India. Andsince the use of digests, the institutes of the sages are not regarded as themsclves
of final authority, which is to be sought in the conclusions and decisions of the authors of
the several digests and the commentaries part®king of the naturc of digests, with reference,
however, to the schools to which they respectively belongt, (and which will be presently
noticed.) IEven the institutes of Manu; the foundation of .the body of Hindu law, are in
modern times looked upon as a work to be respected rather than to be implicitly followed.

The digésts in general contain texts taken from the | sanhitds, with occasionally comments
thercupon and passages reconciling their apparent contradictions in fulfilment of thz preccpt of
the great lawgiver, Manu. They, morcover, contain frequent citations from other digests, for
the purpose of correcting or confuting their decisions or corroborating their own. Occasionally
texts of the Sruti or Vedas and Purdnas are quofed as authority. The Sruti is respected
as the highest authority, and the Purdnas as next to the Smriti, which itself is next to the
Sruti. In forming their opinions and giving decisions the authors of the digests often have
had recourse to the following general maximsand texts: ¢ A principle of law established
in one instance should be extended to other cases also, provided there be no impediment.”
‘“ Between rules gencral and special, the special is to prevail.” < If there be a contradiction
between a Srutiand a Smriti, the former is to be followed in preference to the latter; but
if there be no such contradiction, the Smriti should be acted upon by the virtuous just as the
Vedas” (Jdbdli.) < Should there be a contradiction between a Sruti and Smriti, the former must
be followed without consideration of uny matter” (Bhabishya Purdna.) “ Wherever contradic_

* This work was composed by Vidydranyaswdmi, the cminently learned minister of the founder of
Vidyinagara, who, living in the fourteenth century, may be considered to have boen, as it Yvere. the law-
giver of the last Hindu dynasty. Of the first and third kdndas of this celebrated work, to which the author
gave the name of his brother Milhavdchdrjya, tho basis is the toxt of Pardsare ; but, as has been.nlready
explained, having, for the second, nothing of that Smriti to proceed-upon, it became in fact though not in name
a general digest of all the logal authoritios pravalent at the time in the southern part of India. However thxa.may
detract in some degre: from its value as being founded in truth upon no particular text, the general fame ot th‘c
suthor is so great, resting as it does, mot upon this werk alone, but upon others also, pa.rticul'a.rly on }"s
commentary upon the Fedas, that, among his more ardent admirers, he is held to have been an incarnation

of Siva. Str. H. L. Pre. pp. xv, xvi. ’

+ And opinions on points of law as curront in a particular school are giv‘x by thc-& Pan'dits or ]a_w—
yers cither in the language of the author of a local digest, (if suited for the pur.pose,) or in tyonr own, which
bermonises the expositions of one of the local digests implicitly followed as authority, and, in either case, texts
of sages, if there be any, corroborative of those opinions and expositions.
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tions exist between sruti, smriti, and purana, there the sruti is p referable; but where a contra-
diction exists between a smriti and a purdna, there the smrit is to be held in preference” (Pydsa).

“ If two texts (of Rishis) differ, reason (or that which 1t. best supports) must in practice
prevail” (Jagnyavalkya. )

The various digests have not howcver treated of all parts of the Dharma shdstra, nor
have they arrived at the same conclusion. = The variations in the doctrines of the digests have
led to the formation of the difterent schools. The digests, with reference to the discrepancies
existing among them, may be said to be of five classes, each of which has been adopted as autho-
rity in some particular part of India, aud thus have been formed the five divisions or schools
of Hindu law. These schools are—th® Gowri, ya (Bengal), the Benares, the Mithild (North
Behar), the Mahdrdshtra (the Marhatta country,) and the Drdvira*. The original smritis are
of coursc common to all of them, but they have each given the preference to the doctrines incul-
cated in particular digests; and the texts of thc sages must be used in the same sense as pro-
pounded in the particular digests adopted in each of the schoola. Of these five schools two may
be said to be the principal,—the Benares and Bengal: the other three being in most respects
assimilated to the Benares school.

The Mitdkshara of Vigyaneshwara is the chief guide of the Benares school. « ¢ The range
of its authority,” says Mr. Colebrooke, ¢ i3 far greater than that of any of the other digests; for
it is received in all the schools of Hindu law from Benares to the southern cxtremity of the
Pcninsula of India, as the chief ground work of the doctrines which they follow, and as an autho-
rity from which they rarcly dissent.” The law books used in the different provinces, except
Bengal, agree in generally deferring to the authority of the Mitakshara, in frequently appealing
to its texts, and in rarely and at the*same time modestly dissenting from its doctrines on
particular questions. That dissent consists in inculcating certain doctrines not contained in,
nor sanctioned by, the Mitakshare ; and the adoption of some of these doctrines and the use of
the hooks inculcating such doctrines distinguish cach of the minor schools from that of Benares.
The other works which concurrently with the Mitdkshard are preferentially respected in the
province of Benares are the Viramitrodaya by Mitra Misra,the Parasurdmddhava,the I'yavalkdra-
mddhave, the commentarics on the Mitdkshard by Vireshwara Bhatta and ‘Bdlam Bhatta, and the
Vivdda-tandava and other works of Kamalakara.

The lcading authorities of Mithif% are the Vivdda-ratnakaraf, and Vivdda-chintdmanit.
The, Vivddu-chandra by Lakshmi or Lakshimd Devi is likewise much rospected in that school§.
The works which concurrently with the above are of great weight in Mithild arc the treatise on

* The Drdvira school is that of tho whole of tho southern portion of the Peninsula of India. Tt i

termed by Sir William Macnaghten “ the school of Dekhan' which is a corruption of the Sanskrit word
dakshina (south.) .

t Vivdda-ratnakara was compiled under the superintendence of Chandeshwara, the minister of Hare
Sinha Deva, king of Mithild. Chandeshkwara himself is also the reputed author of some law tracts. The
Vyavahar-ratndkara, compiled under the superintendence of the same minister, is also of great authority in
Mithila. A

t This'work was composed by Pdckaspati Misra, who was also the author of several other works, namely. th-
Vyavahdra-okintdmani, &c. commonly cited by the name of Misra : these also are of great authority in Mithil..

Mr. Colebrooke says :—< No more than ten or twelve gencrations have passed since he flourished at Semoul
in Tirhoot.” Coleb. Dig. pre. p. xv.

§ This lcarned lady setc the nameo of her nephew AMisaru Afisra to all her compositions on law anl

philosophy, and took the titles of her works from the then reiguing prince Chandra Sink«, grandsoun of
Hara Sinka Deva. Ibid. pre. pp. 15 & 16.
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inheritance by Srikarachdrjya, the Madana-pdrijéta*. The Smriti-sdra or at full length Smri-
tyartha-sara by Sridhardchdrjya, the Smriti-sdra or Smriti-samuchchaya by Harinathopddhydye,
and the Dwoita-parishishta by Keshava Misra. In the Marhatta school (or in the province of
Bombay) preference is given to the ' Pyavakdra-maynkha of Nilakanthat, the Nirnaya-sindhut,
the Hemddri§, the Vyavahdra-koustubha and Parasurdmddhava. The works of paramount
authority in the Drdvira school (that is in the territories dependant on the Government of
Madras) are the Mddhviyal, the Smriti-chandrikd¥, and the Saeraswati-vildsa.**

These are the law tracts specially followed by the last three schools on account of their
adopting certain doctrines that are inculcated by those books but have no place in the Mitdkshard,
which in all other points is respected as the main authority of all those schools of law. In Orissa
too, which is now connected with the province of Bengal, the Mitdhskard is of paramount
authority, together with which are received the works of Shkamdhokara Bdjpei and Udaya-
kara Bdjpei. Bengal Proper has alone taken for its chief guide in matters of inheritancett the
Ddyabhdga of Jimutavdhana, which is on almost every disputed point opposite to the Mitdishard:
its authority is supreme. This celebrated treatise forms a part of his digest termed Dkarma-
ratnat}. Jimitavdhana therefore may be styled tho founder of the Bengal school. The argu-

* This treatise was composed by Vireshwara Bhatia, and is named in honor of Madanapdla, a princc ot
the Jdt race, who reigued at Késhtka-nagara or Digh, and who is apparently the same who gives title to the
Madana-vinoda dated in the 16th century of the Sambat Era (Coleb. Dig. pre. xvii, & Da. Bha. pre. xi.)

Sir William Macnaghten calls the author Madanopddhydya. This work chiefly treats of dekdra and vyavakdr:-
kdndas ; and also prevails in the Marhatta country.

+ This is the sixth of the twelve treatises by the same author all bearing the same title Mayikia, and the
whole is designated collectively the Biagavat-bhkishkara. Thes other eloven trcatises of this author treat of
religious duties, rules of conduct, expiation, &c.

I By Kamaltkara Bhatta Kdshikara. It was written 246 years ago. It treats principally of deidra and

Lrayaschitta, touching incidentally only on questions of a legal nature. This work is of considerable authority
at Benares, as well as amongst the Markattaks.

§ By Hemddri Bhatta Kdéshikara. This is a work of antiquity : it contains twelve divisions, and treats of all subjects
and is respected in many of the schools,

I} See ante, p. viii.

% By Devdnanda Bhatta. * This excellent treatise on judicature igof great and almost paramount authority, as I au-
informed, in the countries occupied by the Hindu nations of Drdvira, Toilanga, and Carndta, inhabiting the greatest par?
of the Peninsula or Dekhin.”” Note by Colebrooke to his preface to the Ddyabhdga, p. iv.

-

%% This is a general digest attributed to Pratdparudra Deva Mahdrdja, one of the princes of the Kdkatya family, who
established themselves to the north of the Crishna, where they fixed their seat of government, which, extending itself by
conquest, became the second empire to the southward. This second, comprehends, as it does, the territories now belong-
ing to Hyderabad, the Northern Circars, a considerable portion of the Carnatic, and, gencrally speaking, the whole of the
countries, of which the Zoilanga is at present the spoken language. This work, probably composed by his direction.
became the standard law book of his dominions. See Str. H. L. pre. pp. xvi, xvii.

-H 1t is indeed in this branch of the law that one would find a great diffcrence in doctrine.

Jimitavéhana is said to have rcigned on the throne of Shalivakana. He is probably the same with Jimdtaketu, a
pnnce of the race of Sildra who reigned at Tagara ; and he is mentioned in an ancient and authentic inscription found at
Salset. (Vide Asiatic Ros%rches, vol. i. pp. 357 & 361.)

« It was an obvious conjecture tha. the name of this prince had been fixed to a treatisc of law composed perhaps under
lus patronage and by his dircctions. That however is not the opinion of the learned in Bengal, who are more inclined to
suppose, that the author really bore the name which is afixed to his work, and was a profcssed lawyer who performed the
functions of judge and legal adviser to onc of the most celebrated of the Hindu sovereigns of Bengal. No evidence,

however, has been adduced in support of this opinion; and the period when this author flourished is thereforc catirely
uncertain.” Coleb. D4&. bba. pre. pp. xi, xii. .



X1
ments by which he cstablishes his own opinions arc treated with great ability ; quota-
tions from his work, or reference to it, have been made by all the authors of the law
tracts current in Bengal. The other works of great authority in Bengal are the

Ddya-tatwa, the subodhini, which is a commentary on the Ddyabhdga by Srikrishna Tarkalankara,
and the Ddvakrama-sangrama®.

The Ddya-tatwa is that portion’ of Raghunandana’s Smriti-tatwat which treats of in-
heritance. It is indeed an excellent composition of the law, in which Jimutavilana’s
doctrines are in general strictly followed, but cbmmonly delivered in his own words, or in
brief extracts from Jimiutavihana's text. On a few points, however, Raghunandana differs from
Jimitavdhana, and in some instances supplies that author’s deficiencies.

The Ddyakramarsangraha is an original treatise by Srékrishna Tarkdlankara, and contains a

good compendium of the law of inheritance according to Jimétavdhana’s text, as expounded
in his commentary.

The Ddya-rahasha or* Smriti-ratndvali of Ramndtha - Vidydvdichaspati obtains a consi-
dcrable degree of authority in some of the districts of Bengal: it differs however in some
material points from both Jimitavdéhana and Raghunandana, and thus tends much to disturb
the certainty of the law on some important questions of frequent occurrence.

The other treatises on inheritance according to the doctrines received in Bengal, as the

Ddiya-nirnaya of Srikara Bhattachdrjya and one or two more, are little else than epitomes of the
works of Raghunandana and Jimutavahana.

There are several commentaries on the Ddyabhdga. The earliest of these is that of
Srindtha A chdrjya Churdmani which, though frequently cited by Srikrishne to correct or
confute opinions thergin expressed, must be acknowledged as, in general, an excellent exposi-
tion of the text, and was a great authority before the appearance of Srikrishna’s commentary :
even now it is respected as authority on points not contradicted by Srikrishna.

The next in order of time is the gloss of Achyuta Chakrabartti, (author likewise of a
commentary on the Sraddha-viveka.) Tt cites frequently the gloss g Churdmant, and is itself

* Sir Willinm Macnaghten adds to the above number the compilations termed Vyavasthd@rnave, the Vivaddraava-
setu, and the Vivadabhangarnava. Tho first of these has not been translated nor does it appear to be used by the
Panditss The second was disapproved of by Sir William Jones, and is scarccly made use of by the Pundits :
the tranglation of it too was considered by that learned Judge as having no authority, (see his letter hereafter inserted.)
‘The third, namcly, tho Vivddavangdrnava, the translation whereof is known by the name of *Colcbrooke’s Digest,’
is n general digest, which cites texts of most of the sages and pagsages from the works of all the schools, and comnents
thereupon. 1t is therefore a work not only for the Bengal schuol but also for the other schools, and huas been
actually used as such by Sir Thomas Strange, and Mr. Colebrooke, and also by tho Pandits of the different schouls, as will

be found on reference to the two volumes of Strange’s Elements of the Hindu law, and the sccond volume of AMacnaghten's
PTrinciples cf the 1lindu law,

t The Swmriti-tatwa of Raghunandana, who is commonly called Smdrta Bhatldch:iq'ya, is the greatest authority as
regards the dchdra and prdyaschitta kdndas of the Dharma Shdstra in the province of Bengal, and is a completo digest
of those two kandas. It comprises twonty-soven tatwas (books,)twenty-four of which respect the dekara and prdyaschitta
kdndas and thrce books treat of three of the eightocn branches of the .vyavalzdra kanda : viz. the Ddya-tatwa which is on
inheritance, the Vyavahdra-tatwa which is on jurisprudence, and the Dibya-fatwa which trealfof ordeals. Sir William Jones
says : “his digest approaches nearly in merit and in method to the digest of Justinian.” Raghunandana flourished in the
16th century, for he was pupil of Vdsudeva Sdrvabhouma, and studicd at the same time with three other disciples os
the same preceptor who likewise have acquired great celebrity 3 viz. Shiromani, Krishnananda and Choitanya :the
latter is the well known founder of the religious order and sect of the Voishnavas, and the dato of his birth being
held memorable by his followers, it is ascertained by his horoscope, said to be still preserved, as well as by
the express mention of the date of his works, to have been 1411 of the SAaka Era answering to Y. C. 1489 ; consequently
Kaghurandana being his contemporary must have flourished at the beginning of the 16th century. Da, dha. pre. p, xii.
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with that of Chardmani quoted by Mahkeshwara. This work is upon the whole an able inter-
pretation of the text of Jimuitavihana. The commentary by Maheshwara which is posterior
to those of Chardmani and Achyuta is probably anterior to Srikrishna’s commentary, or at least
of nearly the same time ; for they appear to have been almogt contemporary, the former seem-
ingly a little elder of the two®. They differ greatly in their expositions of the text, both
as to the meaning and as to the manner of deducing the sense, but neither of them affords
any mdlcatmn of having seen the other’s work. The gloss by Maheshwara is for the
areater pa.rt an able interpretastion of the text of Jimditavihara. * The commentary ‘of
Srikrishne Tarkdlankdra (says Mr. Colebrooke, and very justly teo,) is the most celebrated
of the glosses of the text of the Ddyabhdga. 1t is the work of a very acute logician, who
interprets his author and reasons on his arguments with great accuracy and precision, and
who always illustrates the text, generally confirms its positions, but not unfrequently modifies
or amends them. Its authority has been long gaining ground in the schools of law throughout
Bengal; and it has almost banished from them the other expositions of the Ddyabldga ; being
ranked, in general estimation, next after the treatises of Jimitavéhana and of Raghunandana.”

Of the remaining commentaries one beara the name of Raghunandana. It is indeed a poor
production and is strongly suspected of bearing a borrowed name ; or if it be at all the work
of the celcbrated author of the Smriti-tatwa, it must be the earliest production of his pen.

Rdmandtha Vidydvdchaspati, the author the Ddya-rahashya, has also written a commentary
on the Ddyabhéga.

Kdshirdma has written a useful commentary on the Ddya-tatwa of Raghunandana, which
nearly agreces with the viewa taken by Srikrishna in his ihiterpretation of the Ddyabhdga.

Thesec are the five classes of law tracts, which are scverally respected by the five schools or
divisionst. It must not however be inferred that each of these classes of law tracts is respected
solely by a particular school, and not at all by the other schools: the fact is, that cach is of
paramount or leading authority with a particular school, and at the same time is on general
and uncontradicted pointggrespected as authority in the other schools, though of course in
subordination to that which is preferentially used by them severally. A class of law tracts
which is of paramount authority with one school may also be rcgarded as of unquestxonable

* Thegreat grandsonsof boththese writers were living in 1808 : and the grandson (daughter’s son) of Srik»r rslz na
was alive in 1790. Both consequently must have lived in the first part of the last century. Coleb. Da. bha. pre. p. vii.

+ Mr. Morley, however, in his recapitulation subdivides the Drdvira division into three, namely Dravira.
Carndtake, and Andra, and mentions the books preferentially used in each of the schools of Hindu law. They
are a8 follows :

1. Bengal School :=Dharma-ratna (i. e. ) Dayabhaga and its commentaries by Srikrishna Tarkalankirs
and Srinithacharjya Chiramani, Dayakrama-sangraha, Smriti-tatwa (its) Daya-tatwa. Vivadarnava-setu.
Vivada-sararnava, Vivada-bhangarnava.

I1. Mithila School :—Mitakshard, Vivida-ratnikara, Vivada-chintimani, Vayavahira-chintamani, Dwoita-
parishishta, Vivida.chandra, Smriti-sira or Smriti-samuchchaya, Madana-périjata.

III. Benares School ‘-Mité.ksharﬁ, Viramitrodaya, Madhaviya, Vivida-tindava, Nirnaya-sindhu. -

TV. Maharashtra School :—Mitakshara, Mayikha, Nirnaya-sindhu, Hemdndri, Smriti-koustubha, Madha-
niya.

V. Drévira school :—

(a) Dravira Divisio n :~—DMitikshars, MAdhaviya Saraswati-vilasa Varadi-rijya.

(b) Karnatka Division :—Mitaksharia, Madhaviya, Saraswati-vilasa.

{c) Andra Division :=~Mitiakshara, Madhaviya, Smriti-chandrikd, Saraswati-vilasa.
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authority in another schonl on points regarding which no rules are preseribed in the books
preferantia 1ly used in that school.”

Of the treatises on adoption, the Dattaka-mimdénsdat of Nanda Pandita, the author of the
Voijoyanti and the Pratitédkshard and the Dattaka-chandrikét by Devdnanda Bhatta, the
author of Smriti-chandrikd, (ante, p. x,) are the most esteemed : they are almost cqually res-
pected all over India, the law of adoption not exhibiting much conflict of doctrines between the
several schools, althnugh some difference of opinion may be observed amongst the individual
writers. It must be remarked, however, as an important distinction, that where 'they
differ the doctrine of the Dattata-chandrikd is adhered to in Bengal and by the
Southern jurists, while the /ZJattaka-mimdnsd is held to be an infallible guide in the pro-
vinces of Mithil4 and Benares. In addition to these two treatises, there are the Dattaka-
mimdnsd by Vidydranyaswdmi, the Dattaka-chandriki by Gangadeva Bdjpei, the Datta-dipaka by
Vydsdchdrjya, the Dattaka-koustubha by Ndgoji Bhatta, and the Dattaka-bhdshana by Krishna
Misra, which are general digests of the law of adoption, but they do not appear to be used
or cited by the lawgyers. There is another treatise on adoption called the Dattaka-nirnaya,
which is a compilation of a celebrated Pandit of the name of Srindtha Bhatta, This work was
translated by Mr.el3lacquiere, but the translation has not been published§.

An cxcellent commentary on the Dattaka-mimdnsé and Dattaka-chandrikd has been
rccently written and publisfxed by Bharatchandra Shiromant, a celcbrated lawyer, and at
present the professor of IXindu law in the Government Sanscrit College.

Besides the above, there exist several other digests and commentaries. These are the
A chirjya-chandrikd by Srindthdchdrjya, son of Srikardchirjya, both celebrated lawyers of
the Mithili school. The Vyavahdra-kald of DBhavadeva, also called Balabalabhi-bhujanga,
author of the rituals much consulted in Bengal. The Brdhmana-sarvaswz, Nydya-

* Thus in Strange's work on the Hindu law which is principally designed for the Marhatta and
Drivira schoola, works of paramount authority in Bengal have been cited on the general points and
also on points not touched upon in the law tracts chiefly used in thqge schools. In the first of
the above two cases the Bengal authorities are regarded as secondary to, or corroborative of. the
authorities of those schools, while in the soccond case the authorities of the Bengal school must be regarded
as also unquestionable autlorities in the said schools by reason of having supplied the deficiency in the law
tracts adopted by them. Tt will also be found from the second volume of Sir William Macnaghten’s work on
Ifindu law, which is composed of precedents or admitted law opinions, that the Pandifs have on general or
uncontradicted points indiscriminately cited the authorities of any school, though the cases in which they
gave their opinions appertained to a particular province ; and that in the cases of one country they have
vited the authorities of another province or school whenever on points at issue they founod no rules, prescriptive
tor prohibitory, in the law tracts of the former provinece or school.

+ Mr. Sutherland concludes his remarks upon the Dattaka-mimdnsd by saying, that *‘it is on the
whole compiled with ability and minute attention to the subject, and” seems not unworthy of the celebrity it

has attained.”

I The Duttaka-chandrikd is a conciso treatise on adoption and is supposed to be the basis of Nanda Pan.li-
ta’s more elaborate work. Many of the Pandits of Bangal attribute this work to the late Raghumani Vidyd-
bhishan, spiritual advisor of the R4jd of Nuddea and a distiuguished 2’e»?if, who flourished in the latter part
of Jaganndtha's lifo, and is said to have assisted Mr. Colebrooke in the preparation of his translation of the
Diyabhiga and Mitakshard. One of the grounds of such attgibution is, that by putting togethor consecutively
the first letter of the first and third lines and the last letter of the sccoud and fourth lines of the last verse of
the book the name ¢ Raghumans’ is formed.

§ Sec preface to the Consideratious on the Hindu Law, p. xiii.
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sarvaswa, Pandita-sarvaswa, and the other treatises by ZFlaldyudha,* which are chiefly
cited in the Bengal digests. The sublime works of Udoyandehdrjya, the reviver of the
rational system of philosophy. The Calapataru by Lakshmidhara, whp also composed n treatisc
on the administration of justice by command of Govinda Chandra, a king of Kdshi, sprung from
the Vadstava tace of Kdyasthas. The Govirnddrnava, composed under the superintendence of
the same prince by Nara Sinha, who was the son of Rdma Chandra, the grammarian and philoso-
pher., The Parasurdma-pratépa, a general digest composed by order of Sabdji Pratdpa, Rdjé of
the Eastern Telinga country,about five hundred years ago. The Vyavahdra Shwikdra by Ndgoeji
Bhatta. The Madana-ratnaby Madana Sinha, an ancient work of notoriety treating of dehdra,
vyavakdra, and prdyashchitta. The dchdrdrka, a work principally on dekdre and vyavahdra
by Shankara Bhatta Kidishikara. The Dyota, a general digest written more than a'century ago by
Goga Bhatta Kdshikara. The Dinakaraudyota, 2 work on dchdra and vyavaldraby Vishwaripa
Rdmaka Goga Bhatta Kdshikara. And the Prithibi-chandreda, which also is a general digest.
Most of these works are not now in use, but their texts are cited in many of the current
digests and commentaries. The work of Jitendiya is cited in the Mitakashard, Dayabhdga, and
other books. And the works of Goichandra, Graheshwara, Dhdreshwarat, Balaripa, IHarthara,

Murdri Misra, and many others aro occasionally alluded to in the Vivddablangdrnava and
some other digests. '

Since the establishment of the British empire in India three digests have been composed
in Sanscrit. The first of these is the Viwwdddrnava-setut, confpiled at the request of Mr.
‘Warren Hastings. This work was proposed as eady as the 18th of March 1773, at the
opening of the Court of Sudder Dewanny Adawtut in Bevgal. In the following ycar a
translation of the work "was made by Mr." Halhed and published under the
title of “ A Code of Gentu Laws.” This work, however, was disapproved of, and its

translation was condemned by Sir William Jones for reasons§ set forth in his Ilctter

* This great Pandit was the spiritual guide of ZLaksimana Sena, a renowned monarch, who gave his name
toan era of which upwards of seven hundred years have expired. Halayudha was a descendant in the fifteenth
degreo of Bhuatta Nérdyana, author of the Venf-sankdra, (a celebrated drama,) and oue of the five vedantists
who were brought from Kunouj by Rdjé Adisura, and whose descendants are almogt all the Rdrk: and
Bdrendra brakmins of Bongal®

t Dikdreshwara is said to be the same as Rdj¢ Bhoja. Vida Coleb. Dig., pre. p. xi.

1This work was compiled by several Pandits, of whom Jagannitha, author of the Digest translated by
Mr. Colebrooke, was one.

§ “ It (says the learned judge, alluding to the work in question) by no means obviates the diflicultics
hu-fore stated, nor supersedes the neccssity or the expedience at least of a more ample repository of Ilindew
f1v'e. especially on the twelve difforent contracts to which Ulpian has given specific names, and on all
th others, which, though not specifically named, are reducible to four general heads. The last mentioned,
work i4 entitled the ¢ Pldiddrnava-seta,” and consists, like the Roman digest, of authentic texts with
the names of their sevoral authors rogularly prefixed to them, and explained, where an explanation is
requisite, in shovt notes taken frora commentaries of high authority. It is as far as it goes a very excollent work;
but though it appear extremely diffuse on subjocts rather curious than wuseful, and thoggh the chapter on
inheritance be copious and exact, yet another important branch of jurisprudence, the law of contracts, is
very succinctly and suporficially discussed, and boars an inconsidorable proportion to the rest of the work.
But whatever be the merit of the original, the translation of it has no authority, and is of no other use than
to suggest inquiries on the many dark passages which we find in it : properly speaking, indced, we cannot eall
it a translation ; for though Mr. Halhed performed his part with fidelity, yet the Persian interproter had
supplied him only with a loose injudicious epit®me of the original Sanscrit, in which abstract many cssential

pussgges are omitted.” Mr. Colebrooke, by quoting the above remark in the preface to the Digest, and not
makiug any observation upon it either in that book or in any of his works or opinions,

i _ seems to have
aciquics el in the judgment pronounced upon it by Sir William Jones.
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to the Chief Government of India, in which he strongly recommended the enforce-
ment of the Hindu law and the compilation of a better code. The sentiments expressed
in that paper are truly worthy of bim. ¢ Nothing (he says) could Le more obviously
just than to determine private contests according to those laws, which the parties
themaselves had ever considered as the rules of their conduct and engagements in civil life ;
nor could any thing be wiser than, by a legislative act, to assure the Hindu and Mussuliman
subjccts of Great Britain, that the private laws, which they severally hold sacred, and a
violation of which they would have thought the most grievous oppression, should not be

superseded by a new system, of which they could have no knowledge, and which they must

have considered as imposed on them by a spirit of rignur and intolerance.® So far the prin-
ciple of decision between the native parties in a cause appears perfectly clear ; but the difficulty

lies (as in most other cases) in the application of the principle to practice ; for the Hindu and
Mussulman laws are locked up for the most part in two very difficult languages, Sanscrit and

Arabic, which few Turopeans will cver learn, because neither of them Ileads to any
advantage in worldly pursuits; and if we give judgment only from the opinions
of the native lawyers and scholars, we can never be sure that we have not been deceived by

thcm. Tt would be absurd and unjust to pass an indiscriminate censure on a considerable
body of men; hut my experience justifies me in declaring, that I could not with an casy

conscience concur in a decision merely on a written opinion of native lawyers, in any cause
in which they would have the remotest interest in- misleading the court: nor, how vigilant

soever we might be, would it be very difficult for them to mislead us, for a single obscure text,
explained by themselves, might be quoted - as express authority, though perhaps in the very
hook, from which it was selected, it might be differently explained, and introduced only for
the purpose of being exploded. The obvious remedy for this evil had occurred to me before
I left England, where I had communicated my sentiments to some friends in Parliament, and
on the bench in Westminster [Hall, of whose discernment I had the highest opinion; and
those sentiments I propose to unfold in this letter with as much brevity as the magnitude of
the subject will admit. If we had a complete digest of Hindu and Mahomedan laws, after
the modcl of Justinian’s incstimable Pandects, compiled by the most learned of the native

lawyers with an accurate verbal translation of it into English ; and if copies of the work were

#* Aaain, at tho eonclusion of his proface to Manx, that eminent judge romarks

: *“ Whatever opinion in short
may bo formed of Mann and his laws, in a country happily eunlightened by sound philossphy and the ouly true

revelation, it must be rememberod that those laws are actually revered as the word of the Most High, by
nations of great importance to the political and commercial interests of Furope, and particularly by muny
millions of Hindu subjects, whose well directed indnstry would add largely to the wealth of Britain, and who
ask no more in return than protection for their persons and places of abode, justice in their temporal concerns,

indulgenco to the prejudices of their old religion, and the benefits of those laws, which they have been taught
to believe sacred, and which hlone they can possibly comprehend.”

Sir Francis Macnaghton too remarks : « The right of Zindus to have their contears decided by their own luiws.

has been establishod by the logislature of Groat Britain; and I most cordially concur in the sentiments which
havo been e sscd by Sir William Jones, upon this subject.””  “* As to the Hindus. 1 have not a predilection
for the tonetdf any of their schools, or for the doctrines of any of their scholiasts, in particular. Such as their

law is, they have a right to an administration of it, among the partios themselves. To deprive them of this
right against their will, or without their desire, would be rigorous in a civil, and intolerant in a religions point

of view; for their laws and thoir religion are so blended togethor that wo eannot disturb the ons without
doing violence to the other.” ¢ Their own is the only law to be adpinistered to them.” * Giive them not

any laws but their own ; yet undor & protext of doaling those out, let us not subject the people to wrong.
. L., prc. pp. v, vi.

"

Cous.
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reposited in the proper officesof the Sudder Dewanny Adawlat and the Supreme Court, that
they might occasionally be consulted as a standard ot justice, we should rarely be at a loss for
principles at least and rules of law applicable to the cases before us, and should never perhaps
be led astray by the Pandits or Moulavis, who would hardly venture to impose on us when their
imposition mixht be so easily detected. It would not be unworthy of a British Government
to give the natives of these Indian provinces a permanent security for the due administration
of justice among them, similar to that which Justinian gave to his Greek and Roman subjcets ;
but our compilation would require far less labour and might be completed with far greater
exactness in as short a time ; since it would be confined to the laws of contracts and inheritances,
which arc of the most extensive use in private life, and to which the legislature has limited
the decisions of the Supreme Court in causes between native parties.” The letter from which

this extract is taken, is dated 19th of March 1788,

On the same date, the then Governor (General, Marquis Cornwallis, with the concurrence
of the Members of Council, accepted the offer in terms honorable to the proposer and expros-
sive of the most liberal sentiments. ¢ The object of your proposition (they say) being to pro-
mote duc administration of justice, it becomes interesting to humanity ; and it is deserving of our
peculiar attention, as being intended to increase and secure the happiness of the numerous
subjects of the Company’s provinces.” And the result of this proposition, so glady accepted
by the Governor General in Council, was the composition of the Vivddasdrdrnava, and the

Vivadabhangdrnava: the former was written by Sarvoru Trivedi, a lawyer of Mithil4, and the
latter by Jugannétha Tarkapanchdnana, and both by the direction of Sir William Joncs, who
himself had undertaken a translation ot the latter work, together with an introductory discourse,
for which he had prepared ample materials,” when the "hand of death arrested his labours.
Although it must be a matter of regret that the public has lost, by his premature death,
a_translation from his pen of a digest compiled under his direction, yet it must be acknowledged
that the scholar sclected by Sir John Shore, the succeeding Governor General, for completingt
a translation of this digest was one who seems to have devoted much more time and atten-
tion to the study of our literature and law, and than whom no one has as yet becen able to
make a more faith{ul and complete translation of a law tract in Sanscrit, or to give a better
cxposition of our law. The translation of the Vivddabhangdrnava or Jaganndtha’s Digest
is commonly known as € Colebrooke’s Digest.” This digest treats in full of the topics of
contracts and inheritance as required by Sir William Jones. The author of the work was
one of the greatest Pandits and also one of the most ingenious logicians of the age. Instead
of reconciling contradictions or making anomalies consistent, he has in many instances
attempted to display his proficiency in logic and promptitude in subtle ingenuity, and has
thus rendered the work an uansafe guide for a reader not already well versed in the law. Such
rezader will often find in it several discordant doctrines on one and the same point, and
will be at a loss to know which to follow; and if he follow whatever doctrine he
finds at the firat sight, without knowing what doctrine is recorded on the same
point at another page, he will pzrhaps do wrong, for therec may be in aggther place
of the samz book another doctrine, perhaps the just one, and the former may have been

# See his last anniversary discourse as President of the Asiatic Society, vol. iv. p. 176.

1+ For the version of many texts cited in the work coms from the pen of Sir William Jones, most of the
lawsa quoted from Manu being found in his translation of the Minava dharma skdstra, aad other texts having
baea already translated by him whoan ps:using ths preceding digest, the Vivdddraava-setu. Vide Coleb. Dig.,

pre. p. xvii
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founded only on subtle ingenuity. He will moreover sce that in onc place doubts are
ingeniously thrown upon established doctrines and principles laid down by unquestionable
authorities, and in another he will find a corroboration of the same doctrines and principles.
He will very often find no decision on a point, but only the discordant opinions of several
authors of .several schools. Under such circumstances he only who knows the established
doctrines of the different schools can safely make use of the work. It is for the above and

other reasons that unfavourable opinions have been expressed by the European scholars
who have written on. the Hindu law.*

* The opinion of Mr. Henry Colobrooke is as follows : ‘ In the preface to thc: translation of the Digest
1 hintod an opinion unfavourable to the arrangement of it, as it has been exccuted by the native compiler. T
have been confirmed in that opinion of the compilation, since its publication ; and indeod the author’s method of
discussing together the discordant opinions maintained by the lawyera; of the several schools, without distinguish-
ing in an intelligible manner which of them is the received doctrine of cach school, but on the contrary leaving
it uncertain whether any of the opinions stated by him do actually prevail, or which doctrine must now be
considered to be in force and which obsolete, renders his work of little utility to persons conversant with the
law, and of still less service to those who are not versed in Indian jurisprudence ; especially to the English
reader, for whosue use, through the medium of translation, ‘the work was particularly intended.”  Prefaco to

.....

“ [t cousists,” says Sir Thomas Strange, like the Roman Digest, of texts, collected from the works of
authority extant in the Sanscrit language only, having the names of their several authors prefixed, together
with un ample comnmentary by the compiler, founded for the most part upon the former ones. That its arrange-
ment was not, on its first appearauce, satisfactory to the learned, and that the commentary abounds with
frivolous disquisitions, as well as with the discordant opinions of different schools, not always sufficiently
distinguished, rests upon the best authority, that of the learned translator; by whom its utility, for tho
purpose for which it was planned, is well nigh’ disclaimed. It is long, thorefere, since it was characterised, not
unhappily, as ‘the best law book for counsel, and tho worst for a judge.’ But, in whatever degree,
Jag.annitha's Digest may have fallen in ostimation, as u book to be used with advantage in our courts, and espe-
cially in those to the Southward, it romuins a mino of juridical learning, throwing light upou every question
on which it treats, whatever attention it may reyuire in extracting it.”—Str. H. L. vol. i. pp. xvii—xix.

The author of the Counsiderations on the Hindu Law remarks :—** The plan of Sir Willium Jones may have
boen excollent. bnt the exceation of it foll to the share of Jayanndthe. Ho has given us the contents of all hooks
indiserininately. That he should have reconciled - contradictions or made anomalies consistent, was not to be
oxpocted ; but we are often the worse for his sophistry, and seldom the better for his reasoning. His incessant

attempts to display proficience in logic and promptitude in subtility, he might have spared without regret to his
readers.”— Cons. H. L. p. viii. .

The author of the Summary of the Laws and Customs of the ITindus remarks:—* The Digest of Jugann-itha,
translated by Mr. Colebrookd, although othor subjects are occasionally adverted to, is nominally confined to

tho law of contracts and successions; and the frequent occurrenco of jarring texts and obscurc commentaries
forms a great objection to it as a work of particular reference.”’—1{bid. pre. p. v.

I concur however with Mr. Morley in the opinion that—*¢ Notwithstanding the unfavourable opinions of the
Vivadablanrgarnapa, pronounced by its loarned translator and others, there is no doubt but that it contains an
immenso mass of most valuable information, more espocially on the law of contracts, and will be found eminently
usoful by those who will take the trouble of familiarising themselves with the author’s style and method of arrange-
ment.”” Tho aceggacy of the learned transiator’s remarks,—that for tho reasons noticed by him, the work is of
little utility (even) Zo persons conversant with the law, may be questioned. Persons conversant with the Ffindu
law, as curront in the different schools, sceing an opinion with the name of its author may recollect or discover
to what school he belongs ; nor can it be difficult for them to know whether that opinion prevails in any school or
is become obsolete. At any rate, they will find in the book almost all the important texts of almost all the
ancient and mudern works, with comments or expositions so numerous, curious, and interesting that no work in
existence can impart half the information or knowledge which Jaganndtha's Digest does. And possessed of this
immense mass of opinions and information they can easily scloct those justly referrible to each of tho schools:
those conversant with the doctrines of the Hindu law as currcunt in the different schools cannot theretore fail to
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The Vivddabhangdrnava, citing a.nd commentxng on the texts of the works adopted in
the several schools, is occasionally ueel as an authority by the lawyers of the other schools.*

Someo. other law tracts also have been translated into' B nglish, .the most important of
which are the Ddyabhdga of Jimitlavdhana and the Mitdkshard of Vigyd neshwara, the standard
authorities of the Hindu law of inheritance in the schools of Bengal and Benares respectively._
They  were translated by Mr. Henry Colebrooke with accuracy and fidelity. The learned
translator having accompanied them with elucidatory annotations and glosses drawn from
their commentaries and numerous other sources, to which his peculiar. opportunitics and
immense erudition gave him ready access, has rendered those translations of very great utility :
cvery page bears testimony to his diligence in collecting the materials, to his judgment in
their selection, and to his learning in.their interpretation. A considerable knowledge is sure
to bc derived from the study of these two works in which the entire doctrine of the two
schools, with the reasons and arguments by which each is supported, may be scen at one view
in a condensed form. Mr. Orianne has also translated the chapter on inheritance from the
Mitdkshard. Mr. Borradaile, Judge of the Sudder Dewanny Adawlut of Bombay, and the
author of the valuable Bombay Reports, has published a translation of the Pyavahdra-mayickha,

derive very great benefit from this work. Sir Thomas Strange and Sir William Macnaghten, whose works
abound with roferences to quotations from the Digest, and many of whose principles are founded thereupon, are
striking proofs of the usefulness of the work in this respect. The learned Trauslator too has written several of
his remarks and opinions on the authority of that Digest. 1t is only difficult, as alrcady remarked. for a person
1ot conversant with the law to derive benefit from it ; and in fact to them it would be an unsafe guide.

*Mr. Colebooke, however, in his letter to Sir Thomas Strange says:— We have not here the same
veneration for him when hLe speaks Mt his own name, or steps beyond the strict limits of a compiler’s duty : and ax
his doctrines, which are commonly taken from the Bengal school, or sometimes originate with himself, differ
very frequently from the authorities which heretofore prevailed in the South of India. I am sorry that the
Southern Pandits should have been thus furnished with means of adopting, in their answers, whatever doctrine
may happen to be best accommodated to the bias they may have contracted; and T should regret that
Jaganndtha's authority should supersede that of the much abler authors of the Bitdhshard, Smriti-chandrikd,
and Widhaviya.” With due doference to that eminent scholar, it may be remarked that if the Southern
Pandits used an opinion originating with Jaganndthia himself and not founded upon, or consistent with, an
uncuestionable authority, notwithstanding the B3fitdkskara and the other authoritics expressed a  different
doctrine on the same point, then their opinion would indeed be objectionable ; but if they cited a passage from
Jagannithp's Digest because they did not find a law on the same® point in the books preferably used in
their schools, or because they found in Jaganndtha's Digest an exposition better worded. and not contradicted

* by the local . authoritics, the learned gentleman ought not to have been sorry for it; inasmnch as he himself
has done the same in many of his remarks on the opinions of the Southern Pandits, as published in the
second volume of Strange's work on the Hinde law. 8ir William Macnaghten too, though he in one place
considers the Vivddablhang#rnava as a Bengal authority, has founded many of his general principles upon
the texts contained in the said Digest. Open also the socond volume of his work on the Ilindu Law. and
it will be found that many wyavasthas rclative to cases of the other provinces have been founded by the
Pandits on the authority of Jagannatha's Digest, and these vyavastias of theirs have been approved of and
published by the learned gontleman himself as correct and accurate. Besides, where Jagannitha, citing
{he authoritics of one school, drawa a conclusion not inconsistent with its doctrines, or where he gives an
cxposition as being the doctrine of a certain school, and that exposition is not contradicted by the authorities
ihereof, or where his work contains an exposition not to be found in, or not prohibited by, any of the law
tracts current in that school, there is no reason why that part of his work should not bo used by lawyers
a< an authority in that school. Had the case been otherwise, Sir Thomas Strange, whose work on the
Mindu law iz chiefly intended for the Southern schools of India, would not have cited as authorities
Jaganniatha and other authors of Bengal in almost every page of his work; and Sir W, Macnaghten too
would not have founde d his chapter on contracts, which is for all the schools, almost solely upon Jaganndtia's
Digest.
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to which he has affixed annotations referring to passages of other works on the Hinu law., and
rendering his version of peculiar utility to the student of the law of that side of India. A
translation of the Dayakrama-sangraha hfxs been published by Mr. Wynch, who has ju-
diciously adopted the version of the texts of the legislators and sages of antiquity cited therein
{rom the works of Sir William Jones and Mr. Henry Colebrooke. The Institutes of Manu
have been translated by Sir William Jones and Sir Graves Haughton into English, and by
Monsieur Loiseleur Deslongchamps into French. The version by Jones has been gencrally
considered as the masterpicce of that learned and clegant writer: those by Haughton and
Deslongchamps vary from it but slightly and no where 1mp0rtantly There is another
translation by one or two natives of the first threec books of Munu, published in pamphlets,
in which the Sanscrit text is given in the Devanagree character, a literal translation in Bengalee,
and Sir William Jones’ translation, with a revised translation in English. The Dattaka-
mimdnsa and Dattaka-chandrikd have becn translated by Mr. Sutherland ; with useful notes
after the manner of his illustrious uncle, Mr. Colebrooke. His version of these two standard
works on adoption and the synopsis thercof, which he has appended to his translation, are emi-

nently useful. A French translation of the Dattaka-chandriké by Mr. Orianne, has also
been published.

A translation of the Vyavalhdra kanda of Jdgnyavalkya’s institutes by Dr. Roer and
F. Montriou, ISsq., barrister, has just appeared. This work is entitled “ Hindu Law and
Judicature,” and contains many cxplanatory and usetul notes.

Besides the abovementioned translations we have some original works on the Hindu
law written in English. The chief of these are the ¢ Considerations on the Hindu Law,”
“ Elements of IIindu Liaw,” and the ¢ Principles and Precedents of Hindu Law.”

Sir Francis Macnaghten was the author of the Considerations on the Hindu Law,
which consists of enunciation of principles,® seldom founded upon the authority of the
Iaw books, but generally collected from the then decided ecases, such as ought, in his
judgment, to be adopted, and such as ought, if adopted, to continue immutable. Those
cases however were decide:l for the most part aczording to the opinions of Pandits, who are
spoken of by hin in the most disparaging terms, and to whom he. says he was
obliged to have recourse on points as they arose. Those principles have been illus-
trated copiously by argaments; and the decided cases from which those principles have
been deduced are repeated over and over, and given in extenso. is chapter on adoption is the
longest of all, occupying 122 pages, 42 of which are devoted to a criticism of, and severe repre-
hension on, a judgment of Sir Thomas Strange in a particular case. The scventh chapter of the
work in question is on contracts, and is composed only of such texts ga are set forth in Cole-
brooke’s translation of the Digest of Jaganndtha ; and the cighth and ninth chapters are for the
most part translations from the Afitdkshard. The Addendum and Appendix respect omnly the
law of adoption. It is apparent from his writings that he had not the slightest knowledge
of the Sanscrit language nor of the law byoks not translated into English. [Ilis work however
is more useful than could be expected from an author who was possessed of such insufficient
means, and who, morcover, commenced and finishked it in one year.”

The Elements of Hindu Law was written by Sir Thomas Strange when Chief Justice
of the Supreme Court of Madras. Although he had no knowledge of the Sanscrit language,

# ¢ Tt is to be regretted,” says Mr Morley, ‘* that the whole work is pervaded by a spirit of exaggerated self-
sstimation and unjuast depreciation of every thing not consonaut with the author's profossional prejudices.”
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yet almost every one of the elements contained in his work is based upon good and appro-
priate authorities cited below the page. In some instances, however, he has erred in not speci-
fying the peculiar doctrines of the different schools, or in blending the especinl doctrine
of one school with that of another. The learned author does not so fully treat of the doctrines
of the other schools as he does of the two schools in the South of India where he
had to, adininister justice. Xlis work therefore is of greater utility in the *Courts of
Madzras and Bombay than in thosc of the other provinces. The second volume of the work,
which contains cases and law opinions appendgd by the learned author to his work, under
the title of ¢ Responsa Irudentum,” or opinions of the Pandits, is indecd very valuable,
almost every one of them being followed by remarks from the pen of Colebrooke, Sutherland,
and Ellis, or one or other of them ; and the work is rendered 'still more valuable by con-
taining the opinions of Colebrooke in answer to letters from the author. The above opinions
and remarks are truly responsa prudentum, and the author’s secking Colebrooke’s opinion

on evegry difficult point, and his publication thereof in support of what he wrote, arc
actiones prudentis.

The Principles and Precedents of Hindu Law composed and compiled by Mr. (afterwards
Sir) William Hay Macnaghten, are the most clear and lucid of the digests hitherto compos-
ed by natives or Europeans. The first volume of this work treats of proprietory right, inherit-
ance, stréidhan, partition, marriage, adoption, minority, slavery, and contracts, and contains a
translation of a portion of the Mitdkshard. The sccond volume consists of precedents or
opinions of the Hindu law officers delivered in, and admitted by, the scveral courts of judi-
cature, and examined and approved of by the author himself. This volume is very useful, and
it would have been much more so had the author published in it the very valuable opinions and
remarks of Mr. Henry Colebrooke, contained in Strange’s Llements of Hindu Law ;
and his first volume too would have been more excellent and authoritative had he all along
cited authorities in support of the principles and doctrines therein contained in the sane
manner and with the same prudence as Sir Thomas Strange has done.”

* Mr. Morley says :—* In a late judgment delivered by the Privy Council, Sir William Macnaghten’s
work is mentioned as Ly far the most important authority amongst the Hindu law-books by Kuropean authors ;
and it is stated, on the information of Sir Edward Ryan, to be constantly referred to in the Supreme Court of
Calcutta as all but decisive on any point of Hindu law contained in it; (but see anfe pp. 605—0607 ;) and that more
respect would be paid to it by Judges, than to the opinions of the Pandits.” If the expression * Hindu law-books’
mean those composed or compiled by Europeans, Macnaghten’s work is for the greater part such as it is stated to
be ; but if it comprehend also translations and the remarks and written @pinions of Europeans. then whatever has
come from the pen of that emiuent scholar and lawyer Mr. Henry Colebrooke ought to be regarded as of greater
weight : especially his tra:ﬁions of the Dayablaga and Mitikshara, the former of which works is standard law in
Bengal and the latter is re: ted in all the schools from Benares to the Southern extremity of the peninsula of India
as the chief ground work of the doctrines they follow ; and the translations themselves are also masterpicces, and,
accompanied as they are with translations of the most illustrative and appropriate comments, &c. they are perhaps
more useful than the originals. Thoe translation of the Dattaka-mimansa and the Dattuka-chandrikd, the
standard law tracts on adoption, made after the mannor of Colebrooke by his nephew, Mr. Sutherland, and tho
translation of the portion of the Mitdkskara made by Sir William Macnaghten, and those of the Ddyakrama-
sangraha and Vyavahara-mayikha are of equal authority with the above. Next in importance are the remarks
and opinions of Colebrooke, * whose learning,” says Sir Thomas Strange, * in that abstruse science, drawn direct-
1y from the original and the most authentic sources, stands acknowledged in Europe a8 well as in Tndia.” The
remarks and opinions above alluded to convey, in most instances, not only his strictures on the points rcferred and
opinions reported, but references also to printed authorities in support of his observations, or of the answers
of the Pandite. It is with reference to one of those opinions that Mr. Shakespcar, an able Judge of the
Sudder Dewanny Adawlut at Caleutta, said, alluding to Sir William Macnaghten : ‘* Now I imagine Mr. Henry
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The work entitled ¢ Treatise on Inheritance, Gift, Wﬂl ‘Sale, and Mortgage” by F. E.
Elberling FEsq., late of the Danish Civil Service, contains some principles of the Hindu law,
and on the whole is a good compendium, but as regards the Hindu law cannot be viewed
as quite a safe guide. Although the author has acted judiciously in citing authoritics and
precedents in support of the principles contained in his work, yet his precaution seems to
have sometimes failed him. The author appears totally unacquainted with the Sanscrit
language, in which (to use the expression of Sir William Jones) the Hindu laws are for the

most part locked up ; and more could not there&re be expected from onc, whose knowledge of
the sources of that law is so limited.

Steele’s Summary of the Law and Custom of Hindu Castes, printed by order of the Governor
in Council of Bombay, is inconvenient for reference, on account of a want of proper arrange-
ment ; but it contains a mass of useful information and may always be consulted with advantage.
He divides his worR into three parts, law, castes, and existing customs: the two latter

divisions are especially useful, as containing a quantity of matter not to be met with in any
other English book.

Colebrooke’s Treatise on Obligations and Contracts hardly comes within the class of works
treating of Ilindu law, inasmuch as it relates to the subject of contracts gencrally; he hag,
however, illustrated the law of contracts throughout by references to the Hindu system ; and
the student will find much that is valuable regarding that system under those titles which the
lqprned author has completed. Unfortunately the work was never finished, and the preface

and prehmmary matter, promised by theeauthor in the first and only published volume, have
never seen the light.

The tract written by R4aji Rimmohan Rdy treats chiefly of proprietory right, support-
ed by citations of authorities ; the Sanscrit texts quoted being accompanied with English
translations. It would have been a great benefit to the public had similar essays on the
other heads of our law been written by that eminent scholar.

The Table of Successions by Bibu Prosanno Kumdr Tagore, a living authority of great
expernence and repute, is a very ingenious production: it presents in one view the whole
order of succession to property whether that of males or females, with useful and explanatory

notes. It is in fact a Digest of the Digests, but requires ability to understand the plan and
master the contents.

I have, I think, given an all but complete list of the works which treat of the vyavahdra
branch of our law. It remains to notice how justice is administered in accordance with
that law on which so many works arc extant. The judges, barristers, plcaders, and

Colebrooke to be the highest European authority on matters of Hindu law ; but supposing others to be equally
well read, no one can be placed in compestition with him as to the two qualifications, a knowledge of the law
and of tho practice and observances of this Court, in which he was so many years the Chief Judge.” And Sir
Francis Macnaghten too remarks :—* Upon tho right of a indw to disposo of his property by will, I have
seen the opinion of Mr. Colebrooke, and I neod not add that there is nof any man whoso opinions may justly
command a groater degree of deference.” The author of these pages has perused whatever has fallen from
Mr. Colebrooke with great attention, and found him most accurate and doep, resulting from a thorough study

of tho Banscrit books of law mentioned by him, books the whole of which are rarely read by the majority of the
lawyers of any school.
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others who know English, have recourse to the English translations and digee’is. But no such
means are available to the numerous nateve judges, pleaders, and suitors who do not know
that language, and are not furnished with translations or proper treatises in the vernacular.®
They are therefore entirely dependant on the Pandits, the venality of many of whom has
disparaged the character of that body (though some were and are indeed most upright as well
as learnced) to such a degree that we should be justified in adopting the language of Sir

William Jones already cited.

Add to this, it happens in many cases tM¢ in consequence of the Mofussil pleaders
having no means of knowing the law except {rom the mouths of Pandits, no question touching
the Hindu law has been raised until they have come in appeal before the Sudder Dewanny
Adawlut, where the pleaders, familiar with the law tracts in English, have raised law
points and then the cases either result in nonsuit or are remanded tobe tried de nove, and thus the
parties are fruitlessly burthened with costs of the two Courts. This evil has been very littlc or
very partially remedied by the English transiations and digests of the Hirndu law, they being of
use to those only who know English, and who, compared with the mass of judicial officers and
legal practitioners in the Mofussil, are insignificant in number ; consequently without a good
digest in the English language, combined with a corresponding one in the vernacular of the
country, the evil cannot be removed, nor the desideratum felt by Sir William Jones and others
supplied. It was a matter of great regret that no such endeavour had hitherto been made. The
Government have enacted that the cases of the Ifindus regarding inheritance, &c. shall be decided
according to their law, but have afforded no means of making a proper use or checking the abuse oY
that law. This was remarked to the author by one of tlie most intelligent judges of the Sudder,
now no more, who at the same time requested him to translate into Bengalee and Urdu
the Principles of Hindu Law by Sir William Macnaghten. That work was thereupon
minutely gonc through, with a view to determine if a translation of it would be sufficient for
the purpose, when it was judged that the work itself required some additions to be made to it
and some portions to be rectified to render it complete and more useful. The translation
and publication of the Ddyabhdga and Mitdkshard on inheritance and the Dattaka-mimdnsd and
Dattakd-chandrika were considered likely to be more expensive and tedious than useful at pre-
sent, inasmuch as considerable parts thereof are composed of arguments tending to establish the
authors’ own opinions and to refute those of others. It would moreover be very difficult
for such as would not thoroughly study and digest them readily to discover the principle or
decision regarding any point; for it is not rarely the case with those works that in one place
a principle appears to be laid down as decisive, but in another (perhaps at the distance of
many pages) will be seen a passage which refutes and explodes the former and establishes

* The law tracts hitherto written in Bengalee are four in number ; but they are deficient in many respects
and therefore of very little utility : they vanished as soon as they appeared, having never been brought into use.
The first of these isfentitled the Vyavakara-ratnamala written by Lakhyi Ndrdyan Nyayalankdra in the form
of questions and answers with the authorities in Sanscrit. This work contains a succinct view of the law of in-
heritance according to the doctrines of Jimidtavdhana, contrasted with those of the Mitékskard, together
with a short treatise on adoption. The next is the compilation by Rémjtvan Tarkdlankara. It is a collection
of the doctrines of the Diyzbidga and other works. These two works are mentioned in a letter from the
B.onzal Government to the Court of Directors under date the 22nd of February 1827, as being among
the works encouraged and patronised by the Government. The third was written by Gangd Kishore Bhattd-
chirjya of Bahord. Tt treats of inheritance, impurity, and expiation, but superficially and imperfectly. The
fourth is a little pamphlet written by Abkoydcharan Tarkapanchdnana, & well known “logieian. This book
eontains only the abstract principles of the Dayadkaga.
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another. Translations of those works cannot therefore bc of great use to those who cannot
devote much time to a diligent study of their contents. Besides, now-a-days the judges for the
most part consider it safe and convenient to follow the decisions of their learned predecessors,
instead of taking much trouble to ascertain for themselves the law on the point or points at
issue.® Hence, the principles laid down in the previous decisions and the opinions of the law
officers followed in those decisions and admitted by the couarts of justice, form in a great degree
the practical part of thelaw. Consequently in thc present state of legal practice it will not be
enough if a digest include only the principles contained in the law tracts and the authorities on
which they rest; but to be practically useful; such a work is needed as will comprise all the
principles laid down in the current law tracts, unreversed or final decisions, and the admitted law
opinions, illustrated by precedents. Moreover it is required to be not only in the vernacular but
also in English, inggmuch as all the desiderata are not to be found in any single English bogk, and
it is very difficult for a person to procure a large number of the English books on the subjects in
question, and still more so, if he be in possession of them, to find out what he requires without
losing much time in the attempt. To compile a work of the above description requires, I confess,
morc time and talent than I possess. But as no onc more talented and experienced has under-
taken this arduous task, and the want of such a work continues to be felt by both Afofussil and
metropolitan practitioners and others, I commenced the work in the hope of providing .for the
defect as fur as my humble abilities would allow, and the following pages constitute the result

of my labours.

T thought at first that it would be sufficient to supply the wvyavasthds or principles in
Bengalee and - English, with authorities and precedents bearing. thereupon. Buat it occurred
to me that if [ did not give the Sanscrit passages expressive of those principles and the texts
of the holy sages and other great authors on the authority whereof those principles were laid
down, there would still be left for the ingenious portion of the Pandits a field to work upon.
And the little cxperience that I have had in this gdepartment of jurisprudence suggested to
me that it was necessary to publish separate books for Bengal and the other schools, as it
is very difficult to preserve all along the distinction between the laws as current in
Bengal and those in the other achools, so much so that even Sir William Macnagh-
ten, who seems to have taken much care about it, has sometimes forgotten it, and blended
the special doctrines of one school with those of another. But even were I careful in
making the distinction throughout, still the reader who would not make himself master of them,
would very probably overlook them and fall into errort. Add to this the vernacular language
of the different schools not being one and the same, the principles, precedents, &c. having

* Thoy ought, however, t® bo warned that, amongst the decisions passed in accordance with the Zendu law,
there are some which are not correct and accurate with re{ercnce to that law ; and as decrees are in themselves
not law but merely the application of the law to particular cases, and as the judges are by their oaths bound to
decide each case upon its own merits in conformity with law, usage, and principles of justice, they should not
(and cannot conscientiously) follow a precodent without being satisfied that that precedent is in conformity with
the law they are to administer. Procedents therefore ought to be applicd after great cousidemtiqn and with

due circumspection.

¥ “In a general compilation,” says Mr. Colebrooke, * where the authorities are greatly multiplied, and the
doctrines of many different schools and of numerous authors are contrasted and compared, the reader is at a
loss to ocollect the doctrinos of a particular achool and follow the train of reasoning by which they are main-
tained. He is confounded by the porpetual conflict of discordant opinions and jarring deductions and by the
frequent transition from the positions of one sect to the principles of another.”—Da. bha. pre. p. iii.
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reference to Bengal required to be translated into Bengalee, and those peculiar to the
other schools into the vernaculars of those provinces, at least into Urdu, which is understood
throughout those countries. If, however, all the prinociples, &c. were to be thrust into one
work and translated into Bengalee and Urdu, the book would not only be swollen' to an
inconvenient extent, but the reader would have to pay for a portion which he would not

require. On these considerations I have resolved on two separate books; and the present is
the book for Bengal.

In this book the vyavasthds or principles,laid down in the Dayabdhaga, Dayatatwa,
Dayakramasangraha, Srikrishna’s comment on the Dayabhaga, and Jaganndtha's Digest,
and also in the other Sanscrit books respected in Bengal, and the decided cases and prece-
dents, are inserted regularly and consccutively ; and under each of these, the reason (if any) for
the establishment of such vyavastha is given ; after which the authority or aushorities in support
theresof have been cited with the name of the author or authors. If any phrase or term
in the text required to be expounded, a letter within parentheses is put after that, and an
explanation thereof given generally in the words of some commentator or digest-writer in a
following paragraph beginning with the same letter within parentheses, in order that the ingenious
Pandits may not, for the purpose of misleading, give a different turn to the phrase or term, for
they have no authority to give a meaning or exposition different from that adopted by the
commentators or authors of each school; and if a principle is deduced from such explanation,
that also is given with the authority or authorities, if any. Then, in foot notes, references are
made in abbreviated forms to the Sanscrit and English books, and the vélumes, chapters, sec-
tions, and pages, at which the vyavasthds, authorities, &c. contained in this book are to be
found. Almost the whole of the most interesting and valuable remarks and observatxons of the
Sanscrit and English writers on the H'mdu law have- been inserted herem, occasionally
in the body, but generally in the foot notes, which contain also much intercsting informa-
tion. After giving the principles, authorities, &c. respecting one portion of a subject, I have
given the whole of Macnaghten’s precedents bearing thereupon, that is, thc legal opinions on
the same subject admitted b¥ the several courts of judicature and examined and approved of
by that learned gentleman.® Then are given the decided cases illustrative of, and bearing on,
ono or more of the vyavasthds on the same subject. Of these, the decided cases and prece-
dents are given in English and Bengalee and the rest generally in Bengalee, Sanscrit, and
English : the Bengalce in the first and the Sanscrit in the second column of the left hand page,
and the English in the page to the right thereof. To save the reader time and trouble I have,
moreover, kept the vyavasthds distinguished by numbers,in large type,and the marginal expression
“ yyavasthd,” that he may at once find them out without being obliged to look over the entire

page. The naturc of the rest of the contents also will be easily known by the several
marginal expressions used for the purpose.

Most of the report books from which the cases have been taken being rdther scarce, it was
not considered sufficient to give only the names of parties and dates of the decisions, leaving the

* Thesc extend as far as the year 1829. I had a great desire to select and add other admitted opmlons of the

law officars down to the present time, but have becn unable to do s0, as thoy had been burnt in pursuance of
the orders of the Sudder Court.

I rcserve for the second book, the responsa prudentum and the valuable remarks thereupon which consti-

tuto the second volume of Strange’s work on the Hindu law, they baving relation to cases of Southern India
and the law as<current there.
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readers to procure, and refer to, the original books, n complete set of which (if at all procur-
able) would perhaps cost them more than ten times the price of the present work, and even
then, without a translation in the vernacular, would be of very little use to those who o not

read English. I have therefore given in English and Bengalee the whole of the important
portion of each decision.

In seleoting the cases bearing on one or more of the vyavasthds under each head, M-:.
Morley’s Analytical Digest, in which thc substance of the decided cases has been well
arranged under proper heads, has been of great assistance to me. The book is very conve-
nient for use andsaves’ those, who search for precedents on particular points, a great deal
of time and trouble. The only thing to be regretted is, that the compiler, being as he is
learned barrister, has not taken the tmxgble of himself drawing up abstracts of the Qt}dder
decisions, esgeciuﬂy those in the Sclect Reports, insteal of puttinge down’their own marginal
notes which are sometimes inaccurate, sometimes insufficient, and often not sugh as they
ought to be. His introduction to the Hinde law is full and claborate. I have extracted

some passages therefrom almost verbatim, because 1 found them to be so eorrect and «o well
written that I thought T could not do better.

: °
In the Supreme Court the Hindwn law governs suits between Flindus in respact to con-

tracts, succession, and inheritance,” and in the other Courts in respect to succession, inherit-

ance, marriage and caste, and other religious usages and institutionst. These therefore hav
been the subject of the present work, and not the whole of the cighteen titlest of the eyarihdira

kanda of our Dharma Shastra. Of these again, as qugstions conneccted with succes<ion.

inheritance, (which comprises also usage, maintenance, partition and exclusion from inheritance, )
adoption, debt, gift, and sale are {requently brought before the Courts of Justice, they have been
copiously treated of’; while the other subjects have been but slightly adverted to,sthey beinge

* The statute 21st (Feo. 3rd, Chapter 70, provides ‘“ that their inheritanco and succession to Iands, rents, and
gools, andall matters of contract and dealing hotwoen party and party shall be determined, in the case of the

Moshamodans by the luws anl'uaiges of  Mohunalwna, and in ths cazzof Gentoss by the laws and nsaces ot
Gentoos.”

+ By Soction 13, Rogunlation IV. 1793 re-enacted for Bonares and tho Upper Provinees by Repgulations V
1795, Saction 3, and Rogulation LLT. of 1803, Section 16, itis providod that ** in suits regarding succession, ifherir-
ance, marriage, and caste, and all religious nsages and inatitutions, the Hindu laws with regard to Hindus are *o he

considered as the general rules by which the Judges are to form their decisions.” Although the provisionsin the
enactments cite 1 would appear to exclude casoes of contract, yet thore are questions incidentally involved in thia

subject, and it is so interwoven with cases which it is the duty of the Courts to decide agreeably to the Hindu
law, that attontion to tho principles of tho ono may bo essential to tho duo adjudication of the other. IForinstance

in a elaim of inhoritance tho defendant may pload a title by purchaie, anl tho question will arise as to how far
the ancenstor was at liberty to contracr. Seo Macn. H. L. pre. pp. vii, viii.

1 “ Of those titles, tho firet is debt, or loans for consumption ; the second, deposita and loans for nse: ric
third, salo without ownorship ; the fonrth, concerns amon g partners ; thafifth. subtraction of what has born given :
the sizth, non-payment of wagecs or hire; the scventk, non-performanco of agrcements ; the eighth, rescission of
sales and purchases ; the nintk, disputes.botweon masters and sevvants; the fanth, éontests on boundariecs; the
eleventh and twelfth, assault and slander ; the thirteenth, larceny ; the fourteenth, robbery and other violence ;
the fifteenth, adnltery ; the sicteenth, altercation betweer man and wife and their respective duties; the screa-
teenth, tho law of inheritance ; the eightcenth, gaming with dice and with living creatures

These e¢ighteen
titles of lnw are scttled as the gro.nd work of all judicial proceduro in this world

" Manw, ch. 8. v. 4—T7.
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generally adjusted by rcference to private arbitration. And designed as this work is for
practical utility, I have omitted those questions regarding inheritance, &c. which are obsolece in the
present age, such as the dootrines relative to the various descriptions of sons, other than the
ourasa and dattakka, and those respecting sons by mothers of different tribes, and marriage
with females of a different class, as also some topics of contract, namely, evidence, &c. the law
regarding which is not followed in the established Courts of Justice.

This book is divided into two volumes, the first of which is now offered to the public.
The second volume which is to contain the chapters on marriage and stridkar, adoption, and
exclusion from inheritance, and a few remarks on caates, &c. will not be of the same bulk, and

will, Ihope, be soon ready for publication.

Instead of the ‘wsual index, a digested one, such as I considered more adapted to be
useful, is appended to this work. - In this, simply the vyavasthds or principles have been
arranged in the proper order and the case or cases bearing onone or more of those vyavasthds, as
noticed in the marginal note of the buok itself, are repeated after such vyavasthd or vyavasthds.
After the principles relative to one portion of a subject, the substance of the precedents
applicable thereto is given as.confained in the second volume of Sir William Macnaghten’y
work. The reader is requested at first to glance over the headings of the summary of
contents or the index, and, on finding the one that seems to include what he wants, to go over
the contents of the index under that head, by the aid of which he will in very little time find
the vyayastiia, with the precedent or precedents, if any, on the subject he is looking for.

On points difficult and doubtful ¥have consulted Bdbu Prosanno Kumar Tugore, whose
learning in this abstruse science, drawn from the fountain head as well as from other sources,
coupled with his long experience and his practice at the Sudder bar, of which he was for
8o many years the ornament and leader, is every where acknowledged, and who, though
. engrossed by various avocations of high importance, has readily given me all the assistance [
required. I cannot conclude these remarks without acknowledging my great obligation to him
for so much and valuable assistance received: Nor can I omit to express my best
thanks to the present professor of law in the Government Sanscrit College, the most learned
Pandit Bharatchandra Shiromani, whose opinion too I have obtained on difficult and doubtful
poings, and whose valuable assistance I have received on these and many other occasions.
I also gratefully acknowledge the obliging assistance occasionally rendered me by Mr. W. Mon-
triou, barrister, while we both were at the Sudder Court.

Though I have spared no time that it was possible for e to bestow in collecting and di-
gesting all that is most useful for the administration of the /lindu law, as current in Bengal,
in the most valuable law tracts and books of decided cases and precedents, and have omitted
nothing which diligence, in the midst of official avocations, could effect to render the work
complete iu its kind and fitted to supply the desideratum felt, yet it is not for me to say how
far my efforts may be crowned with success. The judgment as to whether the work is
adapted to accomplish the objects I have had in view must, in this as in all similar cases,

emanate from that most impartial of all tribunals, PUBLIC OPINION.
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NOTE

ON THE ORTIIQURATIY

AND ORTIOEPY OF SANSCRIT

AxXn DBexcavee Wourps.

To onsure the proper pronunciation of the Sanscrit and Bengales words in the English part of
this work, 1 have written them according to the following Romanized system,* buing partially moditied

from that originally proposed in the first volume of the Asiatie Rusearches, and followed Ly Sir William

Jounes, Mr. 1I. Colebrooke, and others.

.

as a in ‘l or salt.
as 4 in far.
as

.

t in fit.
as ¢ in machine, and as ee in feed.

.o

as u in pull,

¥ e -
as % in rule, and oo in pool.

Eda~rHxrP>

as the first ¢ in there, and as ai in pain.
as o in go.

oo’

o~
“e

as ¢f in hervine or liko the Greek dipthong
ot in Uoeuviv poimén, a shepherd:

OQu: as ow in out. -

Kh: as L&A in black-hole. b

(G : as g in gewgaw.

Gh: as gh in biy-Zouse.t

Ch : aa ch in chalk. -

Chh: as ¢kl in much-haste.t

Jh: as in gek in college-hall.

T : as ¢ in talk, or soft as in ¢u (Italian or Portu
guese).

Th: as th in hot-kouset, or soft as in thoroughly.

D : as d in daw, or soft as in da (Portuguese).

DbL: as in good-kouset, or soft as the last aspirated.

Ph: as pk in up-Lold.t

Dh: as LA in mob-kouze. t

Y : as y in joy and boy-hood.

W as w ncarly as w in dwart.

Sh: as shin shot.

S : as s in soft or sugar.

’

* I have not, however, changed the spelling ot thoso words which wre “mitorinly spelt by adl, e Ghoae, Hosr, Dacca, S

4 When prosounced indistinetly.

ABREVIATIONNS.

Coleb. Dd. bha.

For Colebrooke’s translation of the Ddyabhiya.
Colebrooke’s Digest* (of tho Hindu law.)

Wynzh's translation of tho Daya-kramasangraha.
(Macnaghten's) Considerations on the IHindu Law.

Maenaghten’s Principles aud Precedents of Hindu Law.

Elberling’s Treatise on Inheritance, &e.

Coleb. Dig* "

Da. T. »»  (Raghunandana’s) Diiya-tatwa.

W. Dd. Kra. Sang. ’s

Cons. H. L. s

Macn. 1I. L. ”

Str. II. L.+ 5 Strange’s Elements of Hindu Law.t
Alb. In. .

Pre. ., Prefaco.

Vol. ,s  YVolume.

Ch, »» Chapter.

Sec. »»  Section.

V. ,» Vachana or Verse.

P. . Page.

S.D. A. R. »»  Sudder Dewanny Adawlut Reports.
S. C. v»  Supremo Court.

Vol. I. Calcutta Edition; Vol. I, Bbondon Edition,

+ First Bdition.
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DIGESTED INDEX

CHAPTER L.—ORDER OF SUCCESSION.

THE CAUSE OF HERITABLE RIGHT.

9 The existence of an heir at the tine of the owner’s death is the sole cause of
heritable right. e e e e e e e e e e e

I. Ray Sham Ballab zersus Prankrishna Ghoweo Hh July 18200 8. Do AL ROVol 1T po 33,

11. Musst. Hemlata (‘hnml]uu’mi versus Musst, Padlumant Choudhurans. Ith Fu!.»ru;n'y
1823, S.DCACR. Vol LY. po 19, . .

I1L. Ramman (‘hnmlhumm versis Hemlata Lhuudhm ani. ()Hn J.umn' ]Kb ]) \ R
Vol VI.

IV, I“hwar (Jlnndl.l I\miunn rersus ( Ciobind- Chandia l\':’.ri':n'm"n. DA (mm ” L. l’ i
See also the case of Manimohan DBose eerses RAdDonani, (L7h November 18350 S0 DL
R.p. 910) amd the Cases as to snecession of the tather’s daunshter's son. 221
The term “death” comprehends also dezradation for sin, the otate of o travelling
devotee and that of o hermit, and the exiinetion of worldly aateetions,
See the cases cited in the Chapter treating of exelusion fromn inheritanee,

OF THE CIHILD IN TIHIE WOMB.

3 The phrase “existenee  (in the 2nd \'\':u';uﬂn:i) indiciates al~o the firtal existence of
an hetr in the womh, e e . o
I. Adwoita Chand Mondal and utlu s, ]u llllum v UTth Anerust I3, 2 Sev. Cases, 131
\]c)llt) N l)ln't.d, Vol. []l REYE .. . . ..
Sce also the cases which respeet the widow mlhulm tl 1() .u]nll nul t-n lm_\ to be adopted by
her, and which are cited in the part treatine of adopfion.
4 The property which a child conecived in the wanb may iunherit onits heing horna
son (alive) shond he deposited with its bovdbos and nedl ras,

See the cuses quoted in the seetion treating of mirtority,
O MISSING PERSONS,
6 A person’s being absent and not heard of for twelve years entitles his heirs to inherit
his property. e eee e . .- .
1. Musst, Avabati rerssus 1\)] Krishna Sahd and another. 25th April 1820, R DO ACR.
Vol. l“ l) RAN

I, 2Aam Narvivan Dam 1||\ A versius Bl] aram B'm n]\ a. h‘, (% East's Notes, ease 83, Morley's
Digest, Vol. 11. Pe 152,

OF THE SON, GRANDSON, AND GREAT -GRANDSON,

7 When a pm's«_m's richt of ]u'u[)m'l'v cenves by death, naturad or eivili it desolves on

his son. . . - e e e

If there be a r7utf«rl 80N .ulnplul /;('/m(’ ﬂw lmth of the owrasa son, t]n former \\]“
inherit together with the Iatter. Vide part 1L

S Tf there be many (owrasa ) sons, they inherit equally. B,

9 The term <equally " indicates that the cldest will not take agreater pnriinn

1. Bhoirab Chandra Ry verses Rasaunmi. 18th qv}»tunbu 1799, S, D Vol 1. b 7.
IT. 1%hwar Chandra Karfarma eessas Gobinda Chandea Kartarma, S, L Cons, H L pp. 74,75

10 In default of the son, the grandson takes the inheritance 5 failing hin, the great-

I\j'

[N
grandson.

IT The grandson \\lmw f.xtlw ris (l(.ul 'uul 11‘1‘ nn-'lt o md\(m \\h«m- I\lln T .md um“.!
father arc dead, inherit equally with the (L: e proprictor’s surviving) son, .. ..

12 The grandson and great-graudzon whose fathers are living are not entitled to inherit,

13 The grandson and great- nmn«lwn inherit per stirpes and ot per capili. .

[ Sri Nath Sarma cerses Radhakanta.  21h Novemher 1799, 8. Do XK Vol Lop, l

I1. Joy Narayun Mallik cersus Bishwambar Mallik. 8. ¢ Cons. 11 L. pp- 50, 51,
See also the ease of Gadi Dhar Sarnd and Kali Das Sared cersps Ajodhya R Chewdbrd.
3Uth October 179k 8. D.A. R Vol L p. 6.

111

--217

11

~

9

~1

2'3
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DIGESTED INDEX. V.

ON THE WIDOW’'S RIGHT OF SUCCESSION.
' Page
14 In default of the son, grandson and great-grandson, the widow succeeds.... ... ... 2.%9
I. Kashi Prasad Ray and others versus Digambar Ray.28th May 1817.S. D. A. R. Vol. II.

) 237. e ves 39
II. glemlata Debi varsus Golok Chandra Goshin. 1st July 1842. S. D. A. R. Vol. VII. p-108.. 39
III. Ridh&mani D4asi versus Durgh Dasi. 8. C. Chamber’s Notes, 11th, 12th, and 14th Apnl

11th July and 18th November 1794. * ... 41
IV. Radhémani Debi verms Shém Chandra and Rudm Chandra. 27th September '1804.

S.D.A. R.VolL. I. p. 8 . 41
V. R4j Kishore Set versus Sri mat{ Tanumani and others .S. C. Montriou's Cases of the Hindu

Law, p. 413. ... PR 1 §

See also the other eases quoted at page 41.

Substance of the legal opinions admitted by the several courts of judicature,
and approved of, and published by, Sir William Macnaghten im the
second Volume of his work on the Hindu law.

A widow succeeds to her husband’s property to the exclusion of his mother.—In Bengal, a
widow excludes a brother.—Distribution of joint property, the claimants being a father,
brother, widow, daughter, and daughter’s son.—Distribution between widow and her hus-
band’s brothers, the husband having died in the life-time of his father.—A daughter can-
not claim succession while her mother lives: unless the mother do some act tending to
defeat her right. —(‘a.so in which the widows of two brothers inherit equal shares of
property. pp. 18-—32. S . ]

15 The heritable right of an adulterous WOINAIL CEASES. +ve  eee  eev we oo oee  +a 31
I. Radhamani widow versue Nilmani Déas. S. C. Montriou’s Cases of the Hindu Law, pp- 314,

315. 41
II. Réni Basanta Kumari versus Réni Kamal Kuméari. 29th December 1843. S. D, A. R. Vol.

VII. p. 144. ... 339
IIL Gokul Chandra Chakrabartti versus Musst. Rdj Réni and Joy Gopﬁl "Choudhuri.

27th January 1816. 8. D. A. R. Vol. IL. p. 167. 91
An unchaste widow forfeits all right to her husband's property " And’ may ‘be expelled from

his house. Macn. H. L. Vol. IL pp. 19—21. . . . 47

16 The widow as heir to her husband takes only such property as he possessed or was
entitled to when he died ; but she does not represent her husband in respect of suc-
cession to an estate which would have devolved upon her husband had he outlived

lts Ownel' *ee sos “ee - seec (L] e e . e LA 24 . LN 47
Rani Bhavan{ Debi and R&m Mohamayé. Debl versus Rani Surjamani Debx 12th May 1806
S.D.A. R. Vol. L. p. 135. ... 47
See the case quoted by Sir William Macnaghten at pages 29 and 30 Vol. 11. of his work on
the Hindu law. ... ... e e e . 49
Definition of Patni (wife). ... ... ... .. .. .. L0 L a0 e ee e 51
17 If there be two or more wxves, they have equa.l title to inherit the estate of their
late husband. ... ... . ven  aee P - -
Bhagabat{ Rar (widow) versus Radha Krishna Mukar Jyé 8. C. Montriou’s Cases of Hindu
Law. p. 314. ... e see v e . 53

See—Macn. H. L. Vol. I. p- 19.
18 Upon the death of any of several widows of a deceased propnetor, the portion

inherited by her devolves on the surviving widow or widows. ... ... .. .. .. 53
Srimati Brajeshwari D4s{ versus Rimmani Datta and others. S. C. 26th July 1816 East’
Notes, Case 54. .. ... 88

Vide—Macn. H. L. Vol T. Prehmmary remarks, pp. 12, 18; and Sect. 2 pp ‘20,21, ... .. 53

EXTENT OF THE WIDOW'S RIGHT IN THE PROPERTY INHERITED
FROM HER HUSBAND,

19 The widow shall only enjoy her husband estate : she is not competent to make a
8‘&, mortgage Or sdeot. ltb (Y . e XYY sve e [XX] see see oo." oo 55
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DIGESTED INDEX VIIL

Page
20 The childless chaste widow, living in the family of her husband and restraining her- "8
self, will enjoy the estate of her usband until her death : after her the heirs of her

husband will take it. cee eee ... B5
8ir William Macnaghten’s remark on the pohcy of such vyava.sthsa 55
A contrary opinion of Vivddabhangdrnava refuted. . e 55
1. Mahod4 and Brind&ban versus Kaly&m and others. 14th March 1803. 8. D. A. R. Vol. I.

p. 62, .. 73
11. Nanda Kumér and another versus RéJendra N&r&yan 2nd December 1808. S. D. A. R. Vol.

I p. 261. 75
111. K&li Kanta Lahuri versus Golokchandra Choudhuri. 80th October 1849. "S.D.A. R.

pp. 405—410. v e ceeeen .87—91

21 If it be impracticable for the widow to stay in the fa.mlly of her husband, because of
opression and other u!(li] just cause, she may betake herself to the family of her father
and the rest, provided that her change of residence be not for unchaste purposes... 57

I. Uina Debi and others versus Krishnamani Debi. 29th July 1846. S. D. A. R. Vol. VIIL.
p. 270—272. - 75
II. Kashi N&th Basik and Ramf Nath Basik veksus Ilarasundari Disi and Kamalmani
Dasi. 8. C. 11th August 1819. East’s notes No. 124. P. C. Cla.rkcsReports p 91—-101. 117—135

IIl. Jadumani Dasi versus Khycettramohan Shil. 8. C. 21 July 1854. ... e .. 3835
22 As the heir of the former (male) owner succeeds to the property of an mhentnx,

the word patnt intends the female (whoever she be) entitled to inherit. ... ... ... 55
Nafar Mittra and another versue Rdm Kuméir Ch&turJy& and orthers. 26th May 1828. S. D.

A. R. Vol. IV. p. 310, . 185

See—K#hshi Nath Basak and Ramé Nb.th Ba.sak veorsus Harasundan D&sn & Ka,malma.m Dﬁs:. 123

23 For women the heritage of their husbands is applicable to use, they must not on a.ny
account make waste of their husband’s property. ... . 59
24 Even use should not be by wearing delicate apparel and enJoymg similar luxuries -
but the widow is authorized to use her husband’s property sufficient for the pre-

gervation of her life. ... 59

25 If unable to subsist otherwme "she is authorised to mortga.ge her husband’s property,
if still unable, she may also sell it. ... .. . e e 59

26 A gift or other alienation is also permitted for performance of the husband s funeral
rites or for the benefit of his soul. vee eee W . (|

I. Bishwa Nath Datta versus Durga Prasad R&y and Shib Chandra R&y S. C. 4th J uly
1816, East’s Notes No. 34. .. .. . vee ... 'T5—T79

J1. Kalikanta Lahuri versus Golokchandra Choudhuri. 30th Octoler 1849. 8. D. A. R.
405—410. . . 87—91

104 8 }il{)s shi Nath Basack and Rn.mi Nath Bas{tk versus Hnmsundarl D&sn and Kamalma.m Dﬁsx
S.C. East's Notes No. 124 P. C. Clarke’s Reports pp. 91—101. .. .. .. .. 117—135
IV. Rim Chundra Sarma versus Gangh Gobinda. 1st February 1826.  S. D. A.

R VOl IV P 117 . .e .. L) . cee v 91_93

27 A sale or other alienation by the widow is va.hd when made for hqmdatlon of her hus-
band’s debts, for the marriage of his daughters, or for the support of such
relatives as it is incumbent to support, likewise to defray the expences of such
other acts as are beneficial, and necessary to be performed. ... ... ... ... .. 61

I. Musst. Uma Choudburéni and Gopi N&th Ray versus Indramani Choudhuréni. S. D. A.

th July 1847. ... 79—81

1T, gﬁbul %Ixmsﬁ %hmndm Rsy versus Gobindachandra Datts, And Réni Annapurn& ‘and

others versus Gobinda Chandra Datta. S. D. A, R. 18th April. 1852 .. . 81—83
1II. Rani Krishnampni versus Raa Udwanta Singh and another. 14th June 1823.S. D. A. R,

" Vol. III. p. 228. 83
1v. I\;:m Chigd Magumdﬁr versus Thrémani and ‘another. 18th December 1811. S.D.A.R.
Vol. 1. p. 859. 85

V. K4li Kanta Lahuri vcrm Golok Chandra Choudhur( S.D. A. R. 30th Octobex 184«9 . 87—-—-91
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DIGESTED INDEX I

. P
VI. Bishwa Nith Datta versus Durghiprasid Ry and Shib Chandra Réy. 4th July 1815. East’s
Notes, No. 84. ... oo cov cor eer it e e e e e e e 75—79
28 If the reversioners supplg or agree to supply the widow with maintenance, and money
for performance of such acts as are indispensable, she cannot alienate her husband’s
property : if she do, such alienation is invalid. ... .. ... ... .. ... ... ... 61

Vide Macn. H. L. Vol. IL. Ch. 8, case 4, p. 211. ... ... ... ... ... .. .. 67
29 The widow’s disposal of her husband’s proFerty otherwise than by the simple use of
it, or by donation for the benefit of her lord, is invalid. ... ... ... ... ... ... 63

I. Réméananda Mukarjyd versus Rém Krishna Datta. 8. C. Cons. H. L. pp. 19, 20. ... ... 85
II. Kali Kanta Lihuri versus Golok Chandra Choudhuri. 8. D. A. R. 80th October 1849. 87—91
ITI. Rim Chandra Sarmé versus Gangé Gobinda Béanarjya.1st February 1826. S. D. A, Rep.

Vol. IV. p. 117. ... ... .. ci i e ee eh eee e e eee . ..91—93

IV. Krishna Gobinda Sen versus Ladlimohun Thékur. 20th August 1819. S D. A. Rep.
Vol. IL. p. 809. ... ... .. i we eh e el e e e 23
V. Bolaki Bibi versus Nanda Lal Babu and others. S. D. A. Rep. 24th July 1854. ... ...93—97

VI. Mangalmani, mother of Kunjmohan Ry, versus Kurin Chandra D4s, guardian of Rém
Durlabh Das. 8. D. A Rep. 12th September 1848. ... ... ... ... .. .. .. 91

VII. Gokul Chandra Chakrabatti versus Musst. Raj Rani and Joy Gopal Choudhuri. 27th
January 1816. S. D. A. Rep. Vol. II. p. 167. ... ... ... ... .. e e 91

30 Should it happen that a widow is unable to maintain herself, or to digharge the

debts of her husband, or to perform those acts which are indispensable unless she

sell the whole property inherited by her, she is allowed to do so by disposing of the

whole, but she may dispose of only a moderate portion of the inheritance for per-
formance of the optional religious acts. ... S... ... ... e e 63

1+

I. Musst. Um& Choudhurani and Gopi Nath Ray véﬁsus Indramani Choudhuréni. S. D. A.

Rep. 15th July 1847. 81

II. Rém Chandra Sarm& veraus é:;.ngi; Gobinda .léém;;{jyé.”ist February 1826. S.D.A.R.
Vol IV. p. 117, oo er we e e e e e T o108
31 The husband’s heirs are entitled to interfere and prevent any wrongful alienation

by the widow. This however is confined to the immediate heirs. ... .. ... ... 65
1. Hari Dis Datta nersus Rangan Mani Dasi and others. S. C. 27th May 1851. Taylor’s and

Bell's Reports, Vol. IL. part 5. ... ... ... ... .. .. .. .. .. ....97—101
IT. Bolaki Bibi versus Nanda Lal Babu and others. S. D. A. Rep. 24th July 1854. ... ...93—97
1II. Hem Chand Majumdar versus Téra Mani and others. 18th December 1811. 8. D. A. Rep.

.vol- I- -359- e cos .se cae ase cee see ‘e LY . cen .. . e cee 85

1V. R&mpDhan Bakshi and others versus Panchénan Bose and others. 20th July 1853,

S. D. A. R. p. 641.
32 With the consent of the then next heirs, the widow may alienate the property inherit-

ed from her husband. ... ... ... ... i cii cii veh vih eeh ver eee e B3
I. K&li Chand Datta versus John Moore and others. S. C. 20th March 1837, Fulton’s Re-

ports Vol. I. p. 73. P 1
K#ashi Nath Basak and Rami Nath B*s&k versus Hara Sundari Dési and Kamalmani Dési.

P. C. Clarke’s Reports, pp. 91—101. ... ... .. . vee ... 181—183

Vide Srimati Jédumani Debi oersus Shérodd Prasanna Mukarjya. S. C. 21 November,
1856. Englishman, 26th November 1846 ; and also the other cases in the Sections treat-

ing of sale and gift.
34 A gift or other alienation by a widow of. a reasonable portion of the entire estate

for the - benefit of her deceased lord is valid, notwithstanding her husband’s

heirs did not consent thereto. ... ... .. . cii ot veh ot e e .. 68
I. K&shf Nath Basgk & Ram& Nath Basik versus Hara Sundari Dési & Kamulmani Dasi. 117185
1I. Ram Chandra Sarmd versus Gangh Gobinda Banarjy$. 1st February 1826. S, D. A. Rep.

VOLIV. p. 117, oo eeo ve v e
Vide Macn. H. L. Vol. I1. Case 87, (pp. 244, 245).

55 The widow is prohibited from making waste of her husband’s personal as well as
thiﬂ‘l‘e&lpmpel'ty. cee ceen oo ves X voe cos .o ) see s cen Xy 65
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DIGESTED INDEX X1,

I. Kési Nath Bastk and Ramé N5th BasSk versus Hara Sundari Dasf and K i D#
8. C. East’s Notes. No. 124. P: C. Clarke’s Reports, pp. 9;.—-1:)‘1. 3 msffnan.x. D alsl‘.7—135

- I1. Doyklchind A’ddi versws Kishori Dasi. 8. C. Cons. H. L. p-20.... .. .. 101
Vide Cons' H’ L' pp’ 11’ 367 23’ 32' e ere e cee see o o 101

36 Every alienation by a widow, not being for the husband’s kerefit, .
by his heirs, is invalid and of no legal effect. .. ... c nem, a?f no-t: .B:\n.(.f:un.ef 65

Mohan L&l Kh&n versus Rini Shiroman, 81st August 1812. 8. D. A. R. Vol. 1I. . 32. 115—1
Sea Macn. H. L. Vol. 11, (l)h. 11. Case 9 (pp. 298—800). .. .. .(2 P e e 5. .11339

87 The fact of a widow’s having recovered her husband’s property by litigati i
her no additional power over it. ceeee v e p"p ..y y l lg.. lo.xf.gnt?? 65

Vide Macn. H. L. Vol. IL. Ch. 8, Case 46, p. 254. .. ... ... ... ... .. .. 69

88 A widow cannot alienate by gift, &c. the property devolved on her from her husband,
nor the whole of her own acquisitions made by means of such property. .. .. 65

See Macn. H. L. Vol. II. Ch. 8, Case 49, pp. 238—262. e L

39 In case of an alienation by th.e widow being declared totally void, she may resume
possession of the property alienated, provided she has not committed any act involv-
ing forfeiture of right to inheritance. P 11

Gokul Chandra Chackrabatti versus Musst. R4j Réni and Joy Gop4l Choudhuri. 27th January
1816. S. D. A. Rep. Vol. 1L. p. 167. ... ... ... s.. . o o 91

Vide K&shi N4ath Basik and Roma Nath Basak versus Hara Sundari Déasi and Kamalmani
Dasi. Privy Council. V. D. 127—135

40 Any alienation made by a widow of her husband’s property with the object of de-
frauding his heirs is invalid.... .. .. .. .. . AOPUURY ;1 1
1. Bolaki Bibi versus Nanda L4l Babu and others. S. D. A. Rep. 24th July 1854. ... ...93-—9¢
1I. Mangalmani cersus Ramn Durlabh Das. S. D. A. Rep. 12th September 1848. 91
See also Kali Kdnta Lahuri versus Golok Chandra Choudhu i O . g ) |

Substance of the legal opinions admitted by the several Courts of Judicature,
and approved of by Sir William Macnaghten.

A widow may alienate a portion of her late husband’s property for his spiritual welfare, or for
her own subsistence ; but not for her own subsistence if the next heir agree to support
her.—Sale by a widow of landed property is good, if necessary for the support of tho
family.—A widow cannot dispose of the whole estate which had devolved on her at
her husband’s death, although she may, under certain circumstances, give a small
portion of if; and onthe death of her daughter who succeeded her, it will go to her

" paternal grandfather’s daughter’s son to the exclusion of her husband.—gale by a widow,
without the consent of the next heirs, of any part of the property devolved on her from
her husband, is invalid, except under special circumstances.—The fact of a widow’s having
recovered her husband’s share by litigation gives her no additional power over it.—A
widow cannot alienate, by gift or will, property devolved on her from her husband, nor
her own acquisitions made by means of such property ;—but she may dispose of her own
peculiar property as she pleases, cxcept such part of it as consists of immovable property

iven to her by her husband.—The #tridhan will be inherited by the woman’s brother or
rother’s son to the exclusion of her husband’s heirs.—A gift of personal property inherit-
ed by the widow, to her daughter’s husband, is good, though the daughter be living.
Macn. H. L. Vol. TI. ... ... . .. i wer wee e eee e eee e ..67—T73

41 The widow can give to the paternal uncles and other relations  presents in pro-
portion to the estate, for the benefit of his departed soul. ... ... ... ... ... 103

42 To these and and to the rest the widow can give presents, and not to the family of
her own father, while such persons are forthcoming. cee eee eee se s s 107
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43 With their consent,’ however. she may beamr W‘Wﬂ"‘ lﬂndted of her own fa.ther
and mothsl‘. '.(“': sve . eee cad Aefe *.» ves spe 107

L oY

44 Indxsposdof propeny,xamglﬁorothaaﬁmmm%mmbjwt to the
00ntl’01 Of M humd’ ‘&.- ade see \l‘qt ES -o- ses aes 109

) RivmlC}n:rndnlsll'I’rmﬁ vorsua Gang& Gobmﬂa B ‘t lst Febrhry ]:320 3. D.A R.
[+ .o d! v peys .e ’ by .o ' %
IL Késhi Néth Bastk aod Hamd, Neth Basik spcoms c .. 127185
III. Mohan L&l Khén versuse R&n{ Shiromani. alnt 1812 D A B Vol II 2 115—117
See l%'u;“I Bg?éiz Debi vefsus Musst. Anna Pdrng Deb¥. 26th septdmber 18?)6 8. 15

ol L.p e : e e eae
Sir Francis Macnaghten’s remark on the gropmty of the above Vyawasthd. .. ... _185—187

Substanc of the legal opimions admiited by the Courts of Judicature, and
ewvamined and approved of by Sir William Mamwghtm.
A widow may, for the :’pmtua,l benefit of her deceased hushand, make a of a small portion

of his estate II. Ch. 8. Case 87, pp. 244, 245,). (of the wole
estate) made by the widow to the sons of her daughter mthouﬁher consent is ﬂlegal.

. Vol. II. Case 8.p. 48. ... 113
45 Those nea.rest relations are a,lone entlt.led to inherit who sumved t.he mdow vested
with succession. ... ... vee cee  ees vee  eee e . 137

I. Rudra Chandra Choudhuri versus Shambhu Chandra Ghoudhuri 8th Anguut 1821 8. D.
TI. Musst. J oy Mani Debi persus Rém J oy Choudhuri. Gth P ammry 1824. 8. D.'A. Rep. Vol.

ITI. p. 189. ... .. 1483—145
IIT. Musst Abhoyi and another versus I'shwar Cha.ndm Ginguh " 2nd Apnl 1819- 8.D. A.
Rep. Vol. IL. p. 200. ... ... . o . ... 161
ON THE DAUGHTER’S RIGHT OF SUCCESSION. .
46 In default of the wife, the daughter succeeds. ... ... ... ... .. . .. . 145
I. R4j Chandra D4s versus Musst. Dhan Mani. 24th May 1824. 8. D. A. Rep Vol. ITI.
361—3683. 159
IL. (ganga. Mayh versus Krishna Kishor Choudhuri. 17th December 1821 S.D. A. Rep
Vol. I1I. pp. 128—132. ... 1569—161
I11. Gaddhar Sarm& and Kali D&s Sa.rm& verm AJodhyi Rﬁm %ﬂhdhuri 30th October
1794. S.D.A. R VoL Lp. 6. ... ... wee ' eeo owr s 181
IV. T4hwar Chandra Kérfarmé versus Gobinda Chandss Karrarms. ; s Q ‘Cons. H. L.p. 74.
47 The unmarried daughter is in the first place the*salg he:rees ... 147
48 If there be no maiden daughter, then the da.u.ghhr who ha.s. a.nd the daughter who
is likely to have, a son, equally succeed. ... ..." .., . . 149

49 The daughter who is barren or who is a sonlem mdow is not competent to inherit. 151

50 Neither the da.:;ihter whose son is dead, but who has a son’s son. nor’ she who has
female issue, inherit though they be not barren. ... ... T ¥:1 |

51 The right once vested in a daughter does not cease until her dea.th (na.tura.l or OlVll,)
notwithstanding she be barren or has borne daughters only. ', ... ... 151

52 The dau edghters who are not entitled to inherit, are if destitute of means of lupport
entitled to a proper maintenance from then' fathfr's estate. ... 151

53 If the daughters (competent to succeed) be numerous, they mhent. in equa.l shares. 153

54 Ix}; dﬁ?ult of any one of the daughters, the other auooeeds to the propu'ty mhenhed
y r . ’ ese e ewe oaw LN ] LR A .. .’. 153

Réy Shém Ballabh versus Prén Krishna Ghose. 4th July 1820. 8.D. A. R. Vol IIL. p. 88
(V.D.p. 9;) and 20¢h March 1830. S. D. A, Rep. Vol. V. p. 2L. ..:" -wi . ... .. 161
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DIGESTED INDEX : XV.

Page
55 The daughter is incompetent without a lawful cause to make a sale or other aliena- Vyavastha
tion of the property she inherited. ... ... ...7 ... .. .. o oo oo . 153

Musst. Gyan Kunwor versue Dukharan Sing. 3rd February 1829. S. D. A. Rep.
Vol. TV. p. 330.

Sce V. D. p. 123; Muen. H. L. Vol. I. pp . 21—23; and Elb. In. pp. 76, 77.

Substance of the legal opinions admitted by the Courts of Judicature,
and examined and approved of by Sir William Macnaghten.

Tho maiden daushter excludes all married dauchber:  -There beinz a son, and daughter by
different mothers, and the son being insane and dumb, the danglter is alone entitled to
the suceession.——A daughter exeludes a son’s widow,—OF two daughters who succeeded
jointly to the paternal property, one dying leaving sons, her share goos to her sister, pro-
vided that sister have, or be likely to have, @ son: otherwise the sous ol the deceased
danghter inherit. -Property which hal devolved on a widow at her husband’s death,
woes when she dies, to the soin of her hushands"™s paternai unele, to the exclusion of her
childless widowed danwerhtor. The elaimants betne a danghter or daughter’s son, and
the widow of a daughter's son, {he latter witl be exceluded, and the two first, will inherit
in snecession. —-A daughter’s son excludes w danghter, being a childiess widow. Macen.
L. Il. Vol. 11. pp-. 39-=5H0. 153 —159

OF TILE DAUGHTERS SONS RIGILLT.

56 On failure of the (qualificd) daughiter, the suceesston devolves on the daughter’s son. 163 Vyavastha
I. Jaga Mohun Mukarjva and Gopi Mohan Muokarjyf eerses Panchanan Chaturjya,  27th Precedents
June Is250 S, DAL Rep, Voll Vo po 67, 00 0 L0 0 L 0 L L 1T
I Ganga Maya  cerses Krishun Nishor Choudhurd and others. 17th December 1821,
S0 D0 AL Rep Vol THEL pp 128---132, e 159—161 ’
. . . e . .
A7 I the danghter’s sens he nnerous, o distribution must be made @ the shares shall Vyavastha
be equal and inherited pes capide and not per sticpes. 0 0 L0 L0 L L 165
Riam Dhan Senand others verses Krishna Kanta Senand others. 17th July 1521, 8. D. AL Rep.
Vol. 111 p. 1ou. e .71
38 On the death of a daughter’s sou, who has received the heritage of his miaternal Vyavastha
grandfather, his own son or other heir takes that heritage and not the heirs of the
maternal grandfather. P 51
See the case of Ram Joy Shil. S, (¢ 12th June 1816.  East’s Notes. Case 53. ... ... .. 173
59 Danghter’s datlala son 1s not entitled to inherit her father's estate. ... .. ... ... 165 Vyavasthia
GangAMaya rersys Krishna Kishor  Choudliuri and  others.” 17th December 182100
S. Do AL Rep.Vol. L1L pp. 125 - 132, e e e i 159-- -161
Substance of the legal opiicions adndtted by the Courts of Judiealure,
and ecamined and approved of by Sir Willicunme Macuagiden.
A daughter’s son excludes a brother’s son. A danghter’s son exeludes a brother's widow and -
his son.—On the death of the widow, tha property held by her goes to her husband’s
daughter’s son, to the exelusion of her husband’s brother’s widow, bus the latter is
entitled to maintenance-—Ancestral property inherited by o danghter will, at her death,
go to her tather's relations, to the exclusion of her husband and dGaughter.— -A man cannot
claiin his maternal  grandfather’s  property, while his mother is living. —A  childless
widowed daughter is excluded by a daughter who has male issue.-- -Maen. k[, L. Vol. 1L
pp. 50—568. ... ... ... . [ e 1L
ON THE FATHER'S RICHT OF SUCCESSION.
60 On failure of the daughter’s son, the succession devolves on the father. R V& Vyavastha

Krishna Gobinda Sen verswus Lddli Mohan Thakur.  80th August 1819, 8. D. A. R. Vol
11. p. 309. a3

See the Case of Ram Jo&r' $hil. . C. 12th June 1816. East’s N ot(.s, Case 53. ... vee o 178
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DIGESTED INDEX XVIIL

Page
61 In default of the father, succession devolves on the mother. vee eee  ees e 175

I. Gadd Dhar Sarm& and KAali Das Sarm& versus AJodhya Ram Choudhuri- 30th October
1794. S.D. A.R. Vol. L. p. 6. .. ... 181—183

I1I. I'shwar Chandra Karfa.rnm and others versus Gobmda. Chandra Karfa.rm& a.nd others.
8. C. Cons. H. L. pp. 74, 75.

III. Srimati Joymani Dasi and Srimati ‘Dasi Dhsi versus Atm& Ram Ghose and Kala
Chand Ghose. S. C. Cons. H. L. pp. 64—69. . .. 185

62 The stepmother is not entitled to inherit. C e e cee .. 177
1. Bhoirabi D4si®versus Naba Krishna Bose. 23rd Februa.ry 1836 S. D. A. Rop Vol VI

p. 83. 185
II. Narfyani Debi versus Har Kishore R,ay 24th December 1801. S, D. A. Rep

p. 39. wwis;
111I. Lakkhi Prlsa rersus Bhoirab Chandra Choudhuri and Joy ‘Chandra Choudhuri. 29th

August 1833. 8. D. A. Rep. Vol. V. p. 315. 185

63 The mother shall not alicnate the property inherited from her son (thhout a legal
. causc). . . .. . 177

I. Nafar Mitra and Rbub ‘\fhtla. versus Rﬁm ]’\_lﬂl’ldl‘ Chatugya .nul 'mothc "Gih I\I:n.y 1828.
S. D.A. Rep. Vol. IV, p. 310.

. ... ... 185

Il. Kall ICanta Lahuri versus Golok (,hamlm. bhoudhuu 30th ()ctober 1%"1‘9 S.D. A. R.
. 405—410. . .. K7—91

111. ]\a;hl Nath Haqak nnd R mm N Lh .1sak u';sm Ihm S\mdarl J) asi '\ml l\‘mmal
Mani Dasi.  Privy Council. .. .. 123

IV. Bijoya Debi versus Amnpurna Debi. 26th Sept«,mbu' 1806. 8. D. A. R. Vol. I.
p. 162, .. 115

Substance of the leg Jal opinions udmitted br/-C urts of J udi«;-u.fure, and examined
and approved of by Sir William Macnaglien.

In Bengal, a mother inherits joint property to the exclusion of a paternal unele; and divided
property universally : the mother succeeeds to her son who shared his grqndlatlwr s estate
equally  with the uncle.—A stepmother has no right of suceession according to the law of
Bengal, and the property of her step-son will rather <o to his uncle’s adopud son.

*BROTHER’S RIGHT OF SUCCESSION.

64 In default of the mother the succession devolves on the brother. ... ... ... ... 187

1. Krishna Gobinda Sen verses Ladli Moban 'Thakur. 30th October 1819. S. D. A. Rep.
Vol. 11. p. 309. ¥

.. 93
1. Gada Dhar Sarma and I\ ah Das Sarma versus ‘A JOdI\V& Ram leoudhuu 30th October

1794. S. D. A. Rep. Vol. I. p. 6. ... e ... 181183
I1I. Ganga MAaya versus Krishna Kishore Choudhurf aud others. 17th December 1821, S. D

A. Rep. Vol. IIT. pp. 128—-132. . ... 159—161
IV. Raj (Jh'mdra Das versus Dhan Mani .Dasl, 2 1th M'ay 1824. S. D A. It ep Vol Ill

pp. 161—163. : Coe 191

Vide Macn. H. L. Vol, 1. pp. 22, 2‘3

65 If there be no uterine brother, the half brother is entitled to inlerit. . 287
Ram Chandra Sarmi versus Gang.; Gobinda Banaqy& 18t I‘ebru.mry 1826, S. I) A R

Vol. IL. p. 117. ... .. e ev e . . 91—93
66 The whole and half brothers are equql]y entztled to an undlvlded Immovz ablc estate 187
67 Even a son given, provided he be endued with good qualities, is (considered as)

allied by the whole blood, if he were accopted by the mother of the ourase sou;

but if he were not ado Eted by her, he is (considered as) a half brother. *... ... 189
68 On the decath of one who has received the mhenta.ncc from his brother, his own son

or other heir takes the succession. 189
69 If both the uterinc and half brothers were not re-united (\nth the dcceased) then

the uterine brother exclusively takes the estate of his uterne brother. . 189

70 If there be a re-united half brother and an unreunited whole brother, then both
(equally) take the estate. cee ee eme een eee eeel aee eee eer e ... 189
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PIGESTED INDEX XIX.

Page
71 W the yterine and half brothers both were re-united (with the decea.sed) the Vyavasthi
re-united whole brother exclusively takes the-inheritance. e s 189
2 Among the whole brothers if one be re-united, the estate (of the decea.sed brother) »
devolves on him. . R T R 189
73 If there be only half brothers the property of the décca.sed must in the ﬁrst. »”
instance be assigned ﬂ: him who is re-united : but if thcre be none such, then to
the not re-united. D e PO £ 3¢
74 Among the .re-upited brothers, there is no right of seniority, when pa.rtxtxon is »
again » made. SD e e . TS, ] |
75 A brother’s son has not an equal claim with a brother .. 191 o
I. Rudra Chandra Choudhuri versus Shambhu Chandra Choudhuri, 8th A\l"l.lbt 1821 S. y ' Procedonts
. A. R. Vol. IIT. p. 106. b 193
1I. Musst. Joy Mani Debi versus Ram Joy Choudhuri.  S. D. A. R. Vol. LIT. p 289, ... 193 .
ON TIIE SUCCESSION O-F THE FATHER'S GRANDSON AND THE REST.
76 & 77 On failure of the half brother, the succession devolves on the whole Vyavastha
brother’s son. e e e e e e e ce e 193 )
78 In default of the son of thv w]ml«, l)rothu' the succession devolveq on the son of .
the half brother. ceeeee e e e e e .. ceeeee e 195
79 Among the whole hrother’s sons re-united and not re—um’wd t,hc succession devolves ’
on the re-united nephew. O POTR £I B
80 In like manner among the half brother’s sons re-united and not re-united, the suc- “
cession devolves on the re-united one. e e e O K 1
81 If the son of the whole brother were mn(,umte(] the son of the ha.lf brother .
re-united, then they inherit simmltaneously. P ¢ 25
82 Where both the whole brother’s son and half brother’s son were re-united or ”
not re-united (with the deceased owner,) then in both instances the succession de-
volves on the nephew of the whole blood B £ )
83 If there be no brother’s son, the brother’s grandson is hen' eee . . .. 195 ,
84 Here likewise the distinction of the whole and half blood, and tlmt of xo-umted ”
parceny and disjoined parceny anust be observed. ... ... Cee . 195
85 If the nephews and sons of nephews, whose fathers and gmndfathcr are doa.d l)e >
numerous, then in conformity with the rule regarding the relations of the whole
and half blood, and the re-united and dlﬂmnml arceny, they shall inherit the
deceased’s cstate, which shall be divided among them with reference to theic own
numbers and not to that of their fathers, .., -« . ... o o L0 o L0 197

Substance of the legal opinions admitled by Courts of Judicature, and examined
and approved of by Sir Williaum Macnaghten.

A Dbrother's son excludes a brother’s grandson.  Anecestral property derived to a woman from
her son, will at her death go to his half brother’s son, to the exelusion of his sisters.
The claimaints to a property left by a widow, which had devolved on her at her husband'»
death, being her husband’s brother’s son and gmndson another brother’s adopted son and
a third brother's four sons, the property will be made into cleven parts, of which the adop-
ted son will take one, and the other brother's five sons two parts each. The grandson will
be excluded.  The son of a re-united brother suceeeds as heir to the exclusion of all the
sons of an unassocialed brothér. A brother inherits next to a mother. On the death of
a widow, her property will go to the son of her husband’s brother who survived, to the
exclusion of the sons of his brother, who died before her. The adopted son of a brother
excludcs the son and grandson of an uncle. A brother’s sons though separated exclude
a gon’s widow. A brother’s sons exclude the daughter of & daughter. A('('ordmrr to the best
authorities of Hindoo law, n brother's da.uﬂ'htcrs son has no right of succession.™ A

* This is not correct. Seo ante, pp. 240, 248, 204, and Macn. 1L L. Vol. 1. pp. 29, 81, T
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other's widow dden’mot rapk smotg heirs. A - sigher is pxcluded by a brother's
»" b-:n. A brother s _son inharits' o thet;‘;olnmn of a so:.:ss dnnghtor’a son. }l'wacn. H.L.

VOI II 67—8'1 eee ve ¥ oene sve -.ﬁ wee ' sae oo oo 197"—207
HOW I'Q"unlon eﬁm n-o see 20 LA ;.. LR XY ses (XX see [ XX} oo 207
Who are those persons thq.t can b re—mutech Cere e 207
86 No prefarence is to be givan {0 the dmmat@og f re-union whew elaamants in an

unequal degree of aﬁfhy ' N 2 4o Hes,, - 209
87 On failure of the brotier’s g'randwp, the nmogdon devolvel on ﬁ?’fa 8 dwghter’ 21-

sS0n. ‘e sew S0 v LS !t Y, see e 1
88 The son of the lnfn prppnotor‘- own nqht md ﬂae son pf his ha.lf sister hayq equul

right of inheritance. ... ... " e 211
I. Réj Chandra Nérkyan Choudhun mm Golok Chandra Gfulm 22nd June 1801, 8. D

X R. Vol. I. p. 48. e e ee Wt 219
II. Rém Joy Goshin and otherq vorsug R&m Rdni Debi 815('. March 1825 8. D. A. 'R

Vol. IV, p. 47. JUPRR co e . . 219

Substance of the legal opinions admztted by Ooum of Jud/wature, and exammed
amd approved of by Sir William Macnaghten.

Father’s daughter's gons are the legal heirs, on failure of brother’s son’s son. A sister’s
son excludes a step-mother and paternal uncles Sisters have no right of inheritance, but
their sons exclude the pafernal uncle’s son’s son: unless the contrary should have been
the invariable usage. The son of a half sister succeeds to property jointly with the
son of a whole gister. Aeccording to the law as current in Bengnf a sister’s son excludes a
ternal uncle’s grandson. The sister’s son excludes the daughter of a daughter. In
Eﬁa}, the adopted son -of *a sister takes a seventh share* as co-heir with three sons of
another sister. A sister’s son excludes paternal grand uncle’s descendants. A sister’s son
excludes a descendant in the male line of the gteat-grandfather A sister’s gra.ndson is

not an heir. Macn. H. L. Vol. IL. pp. 82—92. o e ...213—-219

89 Those sons of the daughters of the father a.nd the rest who survive the late owner
or his inheritrix, or remain in utero at the time of his or her death, are en’utled to

inherit, not those who are subsequently conceived. ve ese  ees  se e 219
I. Ram Mani Choudhurini versws Musst. Homlats Choudhurﬁm Gth J: anua.ry 1835. 8. D.

A.R. Vol VL p.3. 219
1I. Likkhi Priy& versus Bhoirab Chandra Choudhur{ & another. 29th August 1833.8.D. A. B.

Vol. V. pp. 315—3822, 22192927
III. Shambhu Chandra Ray and anothor versus Gang& Gharan Sen 94:th July 1838 8. D.

A. R. Vol. VL pp. 234236, e e 227
See the remark under this case. e e ce  ae e . . ee 4. 227
1V. Afam Chénd Dhar vorsus quy Gobmda Barﬁl a.nd others 26th March 1838 S.D.A. R,

vol VI p 224 ) XX ver e X e “es e 227—'231
Repugnant 'vyavastkas reﬁlml o‘ XY} s Y eve aea TYY . . 238
Bédbu Prasanna Kumdr Thikur’s legal opmlon on the above pomt cee ee eee 245247
General remarks on the succession of the daughter’s sons. .- e 247249
There is no distinction between the whole and half blood in the successxon of the sons

of the daughters of the father gnd rest. w 251

General observation on the digcrepancies in the order and number of suecessors after
sister’s son, as existing in the Ddyabhdga and other authorities respected in Bengal 258

Order of succession us conta.med in the Ddyabhdga, and remarks on the same. . 253—255
Order of succession as containéd in the Dayata.t'wa, with remarks thereon. cee eee 255
Order of succession as contained in SRIKRISENA TARKATANKA'RA’S commeontary on the
abhaga, with remarks thereomn. . 257261
Order of succession as contained in the dedabhangfrnava, mtb remarks thereon. 261—263
Amidst the disagreement of authors, which book should be followed in practice ... ... 265
90 In default oig:;he father’s daughters son, the brothexr’s daughter’s son succeeds... ... 265

T * This is wrong, See pp. 184, 172, and the chapter treating of adoptian.
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DIGESTED INDEX XXIIL

ON THE SUCCESSION OF THE PATERNAL GRANDFATHER, GRANDMOTHER,
v AN'D THEIR OFFSPRING.

Page

91 Fa.lhng the brother's daughter s son the mccesalon devolves on the p&temal gra.nd-
father. ‘oo e 267
92 In default of the pa.ternal gra.ndfa.ther, the pa.ternal gra.ndmother is heu' 267

Sr{matf Joy Mani D4si and others versus A tm& R&m Ghiose "and Kil& .Chéind Ghose. 8. C.

Cons. H. L. pp. 64—68. ~ 269
Paternal grandmother excludes a sister and uncles. (Maon H.L Vol II'p 64) —The ciaimants
being a childless sister, aand fatemal uncles and paternal gmndmother, the gandmother is
the heir. Macn. H. L. Vol. II. case 18: pp. 87,:98. e . 267—269
93 Failing the pa.terna.l grandmother, tife succession’ devolves on the fa.thers whole
brother. e e ves . 269
94 In default of the father 8 whole brother the fa.t.hers half brother is helr e w269
See Macn. H. L. Vol. IT. Cha. L. Sec. 6. Case 14, pp. 98, 99. ‘e 269—271

95 In default of him the succession devolves on the son of the fathers whole brother... 271
96 Failing him it devolves on the son of the father’s half brother. oo e 271
Bimaléd Debi versus Gokul N&th and Naba Kishore. 2nd January 1800. 8. D. A. Rep Vol I

pp 29—S8L. - .. 271
97 In default of the son of the fathers half brothor, the rlght devolves on the gra.nd-
son of the father’s whole brother. e Cese een 271

98 Failing him the succession devolves on the grandson of - the fa.thers half brother 271

99 In default of him the right devolves on the paternal grandfather’s daughter’s son. 271

100 In default of the paternal grandfa.thers da.ughters son, the paternal uncles
daughter’s son succeeds. oo cer e 275

According to the law of inheritance as current in Bengal the gra.ndfather’s daugbter 8 son
is the eighteenth in the order of succession; but according to the law as current in
Mithila and Benares, he is not entitled to inheritance so long as there is a Gotrajas or
gentile, which term includes all those descended from the same primitive stock as far as
the fourteenth generation, Macn. H. L. Vol. 1I. Case 11. pp. 91—94. e 2732375

SUCCESSION OF THE PATERNAL GREAT-GRANDFATHER,
BIS WIFE AND DESCENDANTS.

101 In default of the patemal uncle’s daughters son, the patema.l grea.t-grandfsther

succeeds. aes ase oo 275
102 Failing him the paternal great—gmndmother succeeds . 275
103 In default of the paternal great-grandmother, the paterna.l grandfa.ther s own

brother, his half brother, their sons and grandsons, are successively heirs. w277
Musst. Mahod4d and others verswe Musst Knly&m and gothers. 14th March 1803. S. D. A.

. R.¥Vol.Ip.62 .. .. . e 277
104 Next succeeds the paternal great-grandfather s da.ught.er s son. ... e e 277
105 In default of the paternal great-grandfather’s daughter’s son the succession de-

volves on the paternal grandfather’s brother’s daughter 8 son e e 277

ON THE SUCCESSION OF THE MATERNAL GRANDFATHEB
AND HIS DESCENDANTS.

106 In default of the paternal grandfather’s brother’s daughters son, the succession
devolves on the-maternal grandfather. °

e 779
107 In his default it devolves on the maternal uncle. e e e e 279
* R&ni Manmohini versus Joy Niréyan Bose. S.D. A. R. August 1856 e e e 281
108 Failing the maternal uncle, the right devolves on his son. e e e e 279
109 If he be dead, the grandson of the maternal uncle is heir. e . 279

110 In his default the maternal grandfather’s dauglter’s son succeeds. . e 279
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DIGESTED INDEX XXV.

ON THE SUCCESSION OF THE MATERNAL GREAT-GRANDFATHER
AND HIS DESCENDANTS.

111 In defhult of the maternal grandfather’s dautrhter 8 son, the maternal gte&t-graml-
father is heir. ... " s cer .o e 279
112 In default of him, his son succeeds. ... . Ceee : - © 279

e see oo oos LR et

113 If he be dead, the maternal great-grandfather's g’randson is heir. ... e 279
114 In his default, the maternal great-grandfather’s great-grandson is heir. ... eee 279
115 Then succeeds the son of the daughter of the maternal great-grandfather.... .. 279

ON THE SUCCESSION OF THE MAPERNAL GREAT GREAT.-GRANDFATHER
AND HIS DESCENDANTS.

116 In deﬁmlt of the daughter of the maternal grcat,-trra.ndfather the maternal great
great-grandfather is heu'. e ere ves . . .. 279
117 Failing him, his son succeeds. . e e e w279

118 In his default, the grandson of the maternal great g'neat—grhndfathel . e *279
119 If he be dead, the great-grandson of the maternal great great-grandfather. e 279
120 Next succeeds the maternal great great-grandfather’s daughter’s son.’ e 279

ip Charn Mahapétra versue A’'nanda Lal Khgn. S. D. A. Rep. Vol. IL p. 36. w117
Mohan L&l Kh%n versws Rini Shiromani. 8. D. A. Rep. Vol. IE p. 32. 115—117

Mussf. l\flbhl'&]lfu‘l Debi and Ram Kishoro A% hzu;;ya. versus Golok Chandra G&ngub and
others. 22 nd January 1848, S. D. A. Rep.

Daya Nath Ray aml Ram Nath Riy versus N athur N 4th Ghose and Sn N&th R&) 14;th
April 1835. S. D. A. Rep. Vol. VI. P27 ... . 253

The maternal uncle’s son is heir after the mother's sister's son 'wcordmg to the Alitékshard ;
but according to the Ddayakramasangraka and other Bengal authorities, he ranks imme-
diately after the maternal uncle. Maen. H. L. Vol. II. case 12. pp. 95—97. .. 281

ON THE SUCCESSION OF THE SAKULYA OR DISTANT KINSMEN
AND THE REST.

121 On failure of the givers of the oblation-cake which may be enjgoyed by the late

owner, the Salulya takesthe inheritance. ... - e .. 283

The Sakulye and Sapinde defined. ... .- o ... 283
122 Of the Sakulyas, the son of the great-grandson is ﬁrst entltlcd to inherit. e 283
123 Next the grandson of the great-grandson succeeds. ... .- e 283
124 After him, the great-grandson of the great-grandson is heir.... . e .. 285
125-126. On failure of these, the Sakulyas as far as the third degree in the ascending

line .and their offspring inherit in the due order of proxnmty ... 285

Viz. TFirst, the paternal great great-grandfather, his son,grandson, grcat-"randeon and daughter’s
son inherit in due or der ; in default of them, the paternal gxeat -grandfather’s grandfather,his
son, grandson, grea.t-gr.mdson and daughter’s son succeed in order ; on failure of these, the
paternal great-grandfather’s great-gra.mlfather, his son, gr a.ndson, great-grandson, :md
daughter’s son suceeed in consecutive order. ... w0 285

127 Where there are many relatives in the agnatic line, remote kindred, and cognate
kindred, he of thein who is nearest of kin shall take the property of him who

dies without male issue. . e e e 287
128 If thero be no such dlstant kindred, the Safnuinodcd ‘as or kmsmen allxed by com-

mon. libation of water, inherit. ... . ... .- e ... 287
The relation of Samdnodakas ext: cmlq to the fourteenth degme. . .. 287

129 The Sema’nodakas also should, like Sakulyas, succeed in order. ... .. 287
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DIGESTED INDEX

SUCCESSION OF. '!'HE SPIRITUAL PRECEPTOR
'AND THE' RES’I‘

180 ‘On failure of the Samdnodakas, the A4 ohdmya or spmtual preceptor, is the

XXV¥II

SUCCessOT. ... .o . vas . v T e 289
131 In default of- hlm, ‘the pup:l. 289
182 On failure of the pupil, the fellow studént in the Vedas is helr, 289
133 In his default, the descendants of the same andient sage who may be inhabitants
of the same w.llage, succeed. ... 289
134 On failure of them, men who are descended from the same pa.tna.rch and inhabit
the same village are the successors. .. 289
135 On falure of all hejrs as here ssecxﬁed the Bralimanas of the same vxllage endowed
with learning in the three Vedas and with other qualities, are the successors. ... 289
136 In default of them, the property except that of a Brihmana goes to the King, ... 289
137 In default of a du]y quah&):d Bréhmana, even a Brdilmana of another village
succeeds to the property of a deceased Brikmana. ... 291
138 In default of a qua]ll)e or virtuous Bréikmana of the same vﬂla.gc, alike Brikmana
of another village is heir. . 291
139 On failure of a virtuous Brdhmana, the property of a Brihmana should be glven
cven to a common Brdhmana. 293
140 The common Brdhmana of the same v1lla.ge should however succoed first : i his
default a like Brdhmana of another village. . . e . 293
An A’chdrjya, or spiritual teacher, is ranked among the heirs a,ceordmg., to the Hmdu la,w
but not a guru. In default of heirs, the property of a person dcceased, except he be of
the Brahmanical order, escheats to the king. Macn. H. L. Vol. 11, case 1. pp. 100, 101.
OBSEQUIES, &c. OF THE LATE PROPRIETOR
. MUST BE PLRFORMED
141 He who takes the estate of the deceased, shald perform his obsequies. ... 295
142 But if one be heir to the estate and a.nother be qud,hﬁed to perform the bhrddha,
he must give sufficient property and cause the rites to be celebrated by him who
is qualified to perforn them. ... . 295
SUCCESSION TO THE PROPERTY OF A HERMIT
AND OTHERS.
141 The preceptor takes the property of a professed student. 297
142 The virtuous pupil inherits the property of an ascetic. . 297
143 The spiritual brother, that is, he who is engaged -in the ‘same pllcrnmage or
sojourns in the same hormlt.age takes the property of a hermit. . 207
144 On failure of these, the associatein hohnesq or tho person belun(rmg to the same
order, inherits. .. 297
145 The preceptor inherits tho property left by a perpetua.l student. 297
146 The property of a temporary student would be inherited by his father and other
relations. . .. . 297
Vide Macn. H. L. Vol 1I. Cn.ses 2 ‘& 3, pp. 101 10.., and G‘robmda D'as versus
.Rém sahéy Jamadar and others. 8. C. 3rd A.ugust 1843, Fulton’s Reports, Vol.
1. pp. 217—224. .. ... 299—301
ON USAGE
147 If an usage have obtained in a country, district, vxﬂage, nation, tribe, class, or
family, such usage supersedes the maxims of the law. ... 303
148 But to supersede the maxims of the law, the usage must have been such a as has
been continously observed from time immemorial and for many genel‘atlol‘ls ST, 303
1. Musst. Mahdmay& Debi versus Gouri Kénta Choudhuri. 23rd May, 1808. S. D. A R. -
Vol I p. 236. ... .. 305
II. Mah&rsjs Garur N&réyan Deo versus A‘nanda Lal Smgh 14th l‘cbmar), 1840. S. D.
A. R. vol. VI. p. 282. 307
III. Har L&l Singh versus Jurdwon 5mﬂh 19th Jum., 1837.5.D. A. R. vol= VI. p 169. 807
IV. Thakurai Chhattradhari Singh versus Thakurai Tilakdhri bmgh 22xﬂ.May, 1839. S. .
D. A. R.vol. VL. p. 260. ... .. Ceer e 307
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DIGESTED INDEX XXIX

V. R4i2 Raghu Nath Smgh versus R&Jﬁ Harihar Smgh 8th June, 1843, S. D. A. R. Vol.

VII. p. 126. . 807
VI. T.41& Indra Néth Sbhl Deo versus Thékur Kéalu Nﬁth Sahx a.nd others 3rd February,

1815. 8. D. A. Decisions, p. 17. .o . 307
VII. Gop#l Das Sing MéndhAté Mah&pstra. a.nd nthers versus Narottam Smdhu and others.

26th March, 1845. 8. D. A. R. Vol. VIL p. 195. ... 307
VIIT. Mah#rij Kunwor B#sudev Singh versus Mahirijﬁ Rudra Smgh Béhadur 27th Febru-

ary, 1846:8. D. A. R. Vol. VII. p. 228. . . 307

IX. Rasik Lal Bhanja and others versus Para.sma.m 9th J' une, 1847 S. D A. Declslons P 205 307
X. R4j4 Bishwa Nath Singh versus Ram Charan Majumdar 16th February, 1850. S. D. A.

Decisions, p. 20. ... ves 307—309
XTI. Ganesh Gir versus Omrao Gir. 9th November 1807. S. D. A. R. Vol. L. p. 218. ... . 309
XTI1. Gangd D&s and another versus Tilak Das. 26th November, 1810. S. D. R. Vol. I. p. 309 309
XIII. Dhan Singh Gir versus May& Gir, 15th August, 1806. S.D. A. R. Vol. 1. p. 153. ... 309

See also Rim Ratan D4s versus Bonomé&li Das. 26th September, 1806. S. D. A. R. Vol.
L. p. 170, and the cases cited in illustration of the vyavastha No. 149,

149 The usage which has not been invariably observed from time immemorial should

not be held to supersede the maxims of the law. ... ... ... . ... . 305

150 The prevention of enforcement of a custom by violence or undue means should
not, however, be held to be a breach of such usage. ... ... 305

I. Samram Singh and others versus Khedan Smgh and Har L&l Smgh 2Tth J une, 1814. S.
D. A, R. Vol. IL. pp. 116, 117. e . 309—311

I1. Babu Grivardhéari Singh versus I\olaha.l ngh and others 19th J a.nua.ry, 182‘1 S.D.A.
R.Vol.IV.p. 9. ... ... .. .. 311

III. Ram Ganga Deo versus Duroamam J llb’l.l‘dJ "Lth M'trch 180‘) S D A R Vn]
I. p. 270. . . ... 811—313

IV. Pratap Deb versus Sarbba Deb Rﬁykat l%h Jammry, 1818 S D A R Vol. IL. p. 249. 3813
See also Arjun Manik Thakur and others versus Rﬁmxmng& Deo. 24th March, ]S"'O S.
D. A. R. Vol. II. p. 139; a.nd Rani Sumitra versus Ramgangs Ménik. 26th Iu]y 1820.
S. D. A. R. Vol. 111 p. 4

151 The usage of a country, &c established by agreement of the people, and not repug-
nant to the vedas and the codes of law (smriti), should be respected and observed. 305
152 Where no express law is found, one should be established on approved usage. ... 305

153 A family migrating from one to another country is entitled to the benefit of the laws
of the former country, provided it has uniformly observed the religious ordinances

peculiar to such country, otherwise of those of the latter country .. 305

I. Raj Chandra Naradyan Choudhuri versus Gokul Chandra Guha. 22nd June, 1801. S. D.
A.R.Vol. I.p.43. .. ... 313

1I. Ganga Datta Jha ve“us Srm&réyan Rziy and a.nother 24th Apnl 181" S D A R
Vol. IT. p. 11. ... .- T 313

III, Rutchepati Datta Jh& versus RbJendra Nsriyan and another. 12 Februa.ry 183‘)
2 Moore’s Ind. App. 182. ...... . .. cevase  seesss  seseave  eesnes 313

IV. Rani Padmévati versue Babu Dulir Singh and others. 30th June 1847. Ms Notes of P.
C. Cases. Seo Morley’s Digest, vol. T. p. 832. .. . 313

V. Rani Srimati Debi versus Rini Kundalati a.nd others. Docember 1847 Notes ofP C
Cases. Vide Morley’s Digest. vol. I. p. 332. 313

ON MAINTENANCE.

154 The dependant members of the late proprietor’s fa.mxly are to be maintained out
of the late proprietor’s estate. ... 317

155 The unmarried sister and daughter have clalms to recelve from the decea.sed s
estate the expences of their marriage. ... o 317

fSee Partition by brothers.
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DIGESTED INDEX XXXI

156 The wife or any dependant member, if expelled without a just cause, must get
maintenance from the master of the fannly during his life, and out of his estate since

his death. ... .. . e . .. 319

I. Musst. Hemlat4 Choudhurim versus Musst. Padumani Choudhurém 14th February 1825
S.D. A.R. Vol. IV. p. 19. .., 329

II. Srimati Joymani D~s; and another versus Atmsrim Ghose and K4lsch&nd Ghose. S.
C. Cons. H. L. p. G8. 329

1I1. Shib Chandra Bose versus Guru Pras&d Bose and others. 8. C. Cons. H. L. pp.
62,63. ... cos ... 329331
Ibid. pp. 68, 69. ... 331

1V. Kamalmani Dasi versus Rams Nath Basak. S. C. "80th Ma.rch '1843. Fulton “vol. I.
p- 189. Morley’s Digest, vol. I. pp. 440, 441 . 331

V. Rini Hara Sundari versus Xunwor Ixrwhna Nath. S C lwt March 1811 Fulton,
vol. I. p. 396. 331

VI. Krishnfnanda Choudhuri versus Musst. Rukkini Debi. 15th February 1821, S.D. A. R.
vol. 11I. p. 70. .. 331

157 Separate maintenance should be allowed to those who for a Just cause could not
live in or mess together with the family. ... -~ 319

158 The amount of maintenance should be fixed with reference to the propnetors
cstate. ... . - .. . 319

159  If means allow, not only food and’ ralmcnt should be supplied, but f\lso an
amount should be assigned for necessary and religious expences. ... 319

1. Shiba Sundari Dési versus Krishna Kishore Neogi and others. 25th March 1801 S
C. Taylor and Bell’s Reports, vol. II. part IV. pp. 190,191. 331

II. Srimati Mandodari Debi versus Joy Narayan Pakrasi (1800-1-3) : Kousalyﬁ Debi
versus Joy Néarayan Pakrasi 8. C. (1‘503) Montriou'a Cases of Hindu Law, pp.

403—412. aee .o eee .es 333—-335
160 Should a woman thhout unchaste purposes qmt the famxly house and live with
her parents or own relations, she is still entitled to maintenance. ... . 319

161 The widow however is not entitled to maintenance by resulmg elsewhere w1thout
a cause, if she was dlrected by her husband to be maintained in the faxmly-

house. ... 319
I. Jadumani Dasi versus Khvetra Mohan bln] S. C 21st Jul 1854, . 3‘30——339
IT. Kunjamani Disi and another versus Gop1 Mohan Deb and Ri]a Ré)erslmna S. C.
Cons. H. L. p. 62. ... . . . 339
162  An unchaste woman forfeits her nght to ma.mtena.nce .. 319
Rini Basanta KumAiri versus Rani Kamal Kuméri and others. 29th December 1843.
S. D. A, R. Vol. VIL p. 144, 339
163 Persons excluded from mhcnt:mce are, c*&cept the Patua ontltled to mam'oena.nce 321
164 He who does not willingly give maintenance must be compelled to give it. ... ... 321
165 The daughters of the persons excluded from inheritance, must be maintaincd
until provided with husbands 321
166 Their childless wives who preserve chastity, gust bo supphed W1th food and ap—
parel, but disloyal and traitorous wives banished Yrom the habitation. 321

Substance of the lggal opinions admitted by several courts of judicature, and
examined and approved of by sir William Macnaghten.

The widow of a son is excluded by a brother’s sons; but she must be maintained by them. A hus-
band expelling his wife without a sufficient causo is bound to maintain hor. By voluntary desertion of
her husband, the wife loses her right to maintenance. An unchaste widow is not entitled to maintenance
from her husband’s brothers, even though she may have resigned her right to his property in their
favour, in consideration of such maintenance. Sons are bound to maintain their parents. A widow whose
husband died before his father has a legal claim to maintenance only. A son, on succeeding to his father’s
estate, must maintain his step-mother and her daughters. Tho widow of a separated brother is not
entitled to maintenanco from her late husband’s family. ~ An insane person is excluded from inheritance ;
and on the death of his son, his wife will take the property, mamtammg her husband and his mother.
Maen, H. L. Vol. II. pp. 106—180. ... . . o e ..  323—339
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DIGESTED INDEX XXXIII.

CHAPTER II.—PARTITION. Page
TIME OF PARIITION BY A FATHER.
While the father’s right subsists :—

167 His choice alone determines the time for making partltxon of his own acquired estate ... 31

168 But the father’s will associated with -cessation of the mother’s catamenia determines the

time of partition of the ancestral property ... “os ... 311
169 The term ‘ mother’ comprehends also the stepmother es ... 341
170 In fact the father's choice, preceded either by the circumstance of the mother being past

child-bearing or by that of the father being incapable of connubial intercourse, deter-

mines the time of partition of the ancestral property... . . e 381
171 The brothers divided by the father shall give the portion of the after-born brother ... 341

See Participation of a son begotten after partition.
Partition without the father’s consent illegal.—DBut, with his consent, binds him though absent at
the time.—And without his consent does not bind the son who made it.—Macn. H. L.
vol. 11. Ch. 5. case 4, (pp. 148—150) ... v 245347

PARTITION OF THE FATHER'S SELF-ACQUIRED PROPERTY.

172 Partition of the futher’s own acquired wealth is regulated by his will alone, ‘eas e 347
733 The father is at liberty to reserve as much as he may choose of his own acquired
property. ... 347
171 If the father make an uncqual distribution of his own acquired wealth, being desirous of

giving more to onc, as a token of esteem, on account of Ais good qualities, or for his
support on account of a numerous family, or through compassion by reason of ks incapa-

city, or through favour by reason of Ais piety ; the father, so doing, acts lawfully. ... 349
175 Should he make unequal distribution of his own acquired property without any of the

aforesaid reasons, such division is not moral. ... ... 319
176 Unequal partition is lawful when grounded on the reasons aforesaid. ... 351

177 If the father give a greater portion to one son, and give less or none to another son,
through perturbation of mind occasioned by acute disease, wrath, &c., or through the
influence of exccssvie partiality on his mind, from love, or the like, such distribution is
invalid. ... o, 351

178 The decision therefore is this:—If the father give a greater portion to the sons dutiful,
and so forth, the partition is moral as well as valid ; if he give less to one and more to
another, through perturbation of mind occasioned by discase, &c., or disinherit any son,
such an act is not valid ; if he without regard to merit, such as dutifvlness and sofort!, or
without perturbation of mind, but only at his pleasure, make an uncqual distribution, it is

valid though not moral, ... 353
Bhowani Charan Banarjya versus the heirs of Ram Kénta Banarjya, 27th December 1816,
S.D. A. R. vol. IL. pp. 202—215. ... .. ... 373—383
179 When sons unanimously request partition, the father shall not make unequal distribution
on account of (filial) piety or the like. ... . 353

The sous are incompetent to disturb the distribution made by the father, oven though there be
no document forthcoming .They are entitled, however, to share equally the ancestral lands.
Macn. H. L. vol. IL. Ch. 5, Case 2, (pp. 146, 147) ... - ... 885
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DIGESTED INDEX XXXYV.

A SHARE MUST BE GIVEN TO THE SONLESS WIFE. Page -

180 If the father make an equal partition among his sons, his sonless wives must have
equal shares with his sons eee 355

181 This donation of equal share to a wife occurs where no Str¢dkan has been bestowed
on her by her husband and the rest.... .. 357

182 If Stri‘dhan has been given to some of the wives, the sonless wives must be

rendered by the father partakers of property to the same amount, ... 357
183 But where such Stri’dkan has not been given, they must be rendered equal sharers
with the sons ... e eee .o 357

184 Where the father has allotted lesser shares to his sons, and reserved a greater

portion for himself, equal shares must be made up to his sonless wives from his
own portion. ... o 357

185 In the case of Stri'dhan having Leen given, half a share is to be given to the
sonless wife. ... o 307

186 If the share allotted to a wifc, or mother or grandmother, be consumed in her
support, she is entitled to receive alimony. ... ... 359

+87 If asurplus remain above the consumption and the proprictor’s reserved portion be
wholly dissipated, he may resume from his wife and the rest as he might resume
from his sons. ... .es .- oo .. 339
188 The wife cannot, without a Jnst cause, alicnate the property so received. . ... 339

189 She will only enjoy the property, restraining herself until death, after her, the
heirs of the former owner will take it. .. 361

SELF-ACQUIRED AND ANCESTRAL PROPERTY DEFINED.

190 Property originally acquired by the father is properly his own acquired property ... 363
191 Ancestral property seized by strangers but recovered by the father by his exer-

tions and soforth, can be used as acquired by himself. . . 363
193 & 199 Where there is ancestral real property, the father ha.s power to use the
ancestral personal property as that acquired by himself. ... ... 363

194 Land, corrody, and slaves, inherited (by the father) from the grandfather in right [&371
of affinity, are held to be property ancestral. . .. 365

195 The property regularly descended is to be treated like that devolved from the
paternal grandfather. ... . ‘e ... 367

196 The property devolved from the maternal gra.ndfa.ther and the rest can be used as
self-acquisitions ... 367
PARTITION BY A FATHER OF ANCESTRAL PROPERTY.

196 & 197 When a father makes a partition of the ancestral property, he will allot
to each of his sons a single share and reserve two shares for himsclf, he cannot take
more however desirous of it he may be. ... 369

198 A father has not power to make an unequal distribution of ancestral real pro-
perty, even though superior merit or afy of the other causes exist. ~. 369
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DIGESTED INDEX. ) XXXVI1

Bhowhni Charan Banarjy4 versus the heirs of Ram Kanta Binarjyd. S. D. A. R. Vol II.

Page

Jop. 202—215 ... . 873 233

200 As the father should give to his son his proper share, so should he give to his
grandson whose father is dead, and to his great grandson whose father and grand-

father are dead, shares which their father and grandfather were respectively en-
titled to have.

FATHER'S SHARE IN THE SON'S ACQUISITIONS.

‘e

201 A father has a double gshare even in the property acquired by his son

202 The father has a moiety of the property acquired by his son at the charge of his
estate ; the son, who made the acquisition, has two shares ; the other sons take one
share cach

203 But if the father’s property have not been used, he has two shares ; the acquirer
as many ; and the other sons are excluded from participation.

Property aequired by one of four brothers with the aid of the father’s fund and labour, will
Le divided into ten parts, of which five will go to the futher, two to the acquirer, and one to
cach of lis brothers: if acquired without any aid, into two parts, the father taking one,

- and the acquirer one. Macn. 1I. L. Vol. 11. Ch. 5. case 18, pp. 163, 16 £.

asse

205 Or else, a father endued with knowledge and other excellencies, has a right to a
motety. ...

206 A father destitute of such qualities has a double share in right merel y of his paternity.
207 Where the property is acquired by any one son through his own lahour on his
Lrother’s stock, the father shall, in that case, have two shares, and hoth his sons one
share each.  But if it were acquired on his brother’s stock and on his own, by his
own labour, the aequirer shall have two shares, the father two shares, and he who

supplied funds shall have one : in both cases, the other brethren shall be excluded
from participation. ...

s se v cse

208 The paternal grandfather should not partake of tho wealth acquired hy his grand-
son whose own father is hving, but that father alone should participate ..

209 If the acquisition was effected by the use of his funds, the paternal grandfather may
take onc share in proportion to the wealth ciaployed.

210 In the case of an acquisition made by the son of a daughter, should the property of
the maternal grandfather have been employed, he shall take a share proportionate
to the capital used ; and the maternal uncle and thae rest shall have no sharos. But

if the acquisition were without such use of property, the maternal grandfather shall
have no shave.

£

PARTITION BY BROTIIERS.

The period of such partition :—

211 If the father’s right of property be annulled Ly death, &e. or if the father chooses
while bis right still subsists, the sons become entitled to partition

: from that time
thercfore does the period of partition commence.

L) LY
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DIGESTED INDEX. XXXIX.

Page
112 However, partition is not lawful while the mother lives 391
113 With the mother’s consent the partition is lawful. 391
EXTENT OF EACH BROTHER'S SHARE.
114 The allotment of deductions has at present become impliedly obsolete 401

115 But cven if there be a brother entitled to a deduction, he cannot compel his brother

or brothers to give it to him. ... 401
116 Deduction is never allowed among the Shddras. ... 403
117 1n the present age, the shares of the brothersare equal. ... .. 405
I Bhoirab Chandra Ray versus Rasamani. 18th Scptember 1799. S. D. A. R. Vol. 1. p. 27.. 23
I'shwar Chandra Kéarfarm& and others versus Gobinda Chandra Karfarmia and others S. C.

Cons. H. L. pp. 74, 75.... .. 23
118 In a partition made between ourasa and dattaka sons, the ourasa son has two

shares, and the dattaka takes one share. - ... R 1151
119 The grandson whose father is dead, and the great-grandson whose father and grand-

father are dead, are respectively entiiled to shares of their father and grandfather,

and not to shares with reference to their own number ' e 405
Jay Narfyan Mallik and others versus Bishwambhar Mallik and others. S. C. Cons. H. L.

PP-48—50 ... . e e 415
120 If any of the brothers in whom the inheritance vested die leaving no son, grandsons

and great-grandson, his other heir or leiress is entitled to his share. ... 409
Gadédhar Sarm& and Kali Das Sarma versus Ajodhyd R&m Choudhuri, 30th October 1794.

S. D. A, R. Vol. 1. p. 6. ... 180—182

In the maleline, the grandson whose father is dead, and the great grandson whose father and grand
father are dead, share with the son, they inherit per slirpes, not per capaita.—DProperty
having been given by a man to his four grandsons, and one of them dying, the son of the
deceascd is entitled to claim partition from his uncles.—One of three sons having separated
bimself, and taken a share during his father's life time, he has no further claim on the
ostate. DBut mere living apart does not exclude.—Sons share equally.—Property ac-
quired by exclusive labour, without using the patrimony, goes to the acquirer solely. But
property acquired by a father is on his dcath inherited equally by all his sons, whether they

aided in the acquisition or not. Macn. H. L. vol. II- pPP- 4, 5, 6,7, 10, 11, 15, 150. 409—413

PARTITION OF THE ACQUISITION MADE BY USING THE COMMON STOCK.

121 The acquirer has two shares of the property acquired by the use of the joint stock,
the other parceners have one each, ...

. 415
Gad&dhar Sarmd and KAli D&s Sarma versws Ajodhyd Rim Choudhuri, 30th October 1794.
S.D.A. R. Vol. I. p. 6. . .. . 181—182
122 Shou!d one member of an undivided family augment the Joint stock by his soles
exertions, he is not therefore entitled to a double share of the augmentation 417
Guru Charan D&s and others versue Gokulmani Dasi. S. C. Fulton’s Reports Vol. I. pPp. 165,166. 129
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DIGESTED INDEX.

122 If the Jomt stock be used, shares should be assigned to each person in propor-
tion to the amount of his allotment. .

124 Where several coparceners contnbuto means and labour in the acqmsltlon, there

XLL

417

they share in proportion to their contributions, if known; otherwise in equal portions. 417
I. Musst. Droupadi versus Haradhan Sarkéar and others. 8. D. A. R. Vol. IIL. pp. 74—77 ... 425
iI. Krip& Shindhu Pétwsi and others versus K&nayh Ach&rJya. and others. 1st December 1833.

S. D. A. R. Vol. V. p. 335 427
III. Kushal Chakrabartti versus Radha N&th Chakra.barttl S. D A R Vol I pp.

3'3!,—337 ces "o ses 4’27
125 Where a property is acquu-ed w1t11 one brother s money a.nd by anot.her brot.her s

Jabour, there they both share equally ; but where it is acquired with one’s money

and another’s mouey and labour, there the brother who supplied funds shall

have one share, and the other shall have two shares : and in both cases the rest

of the brethren shall be excluded from participation. . 419
The acquirer takes a double share in partition where ancestral property h'nq been used in

making the acquisition.—Property acquired by brothers should be distributed among them

according to the labour and funds employed by each.—Brothers living jointly are entitled

to share their acquisitions in proportion to the amount of the funds contributed by them

respectively.—One fourth over and above his share of a recovered family estate, goes on

partition to him who recovered it.—Acquisitions made by a man jointly with his brother’s

four sons by means of joint funds will be divided into two portions, of which one will be

taken by the man himself, and the other shaved cqually by the four sons of his brother.

Macn. H. L. Vol. 11. pp. 153—163. ... . —. $19—423

BY WHOM PARTITION CAN BE ENFORCED.
126 Partition is to take place at the instance of any onc of the parcenres. 429
Srimati Joymani Dasi and Didsi Dasi versus A'tm& R&m Ghose and Kald Chand Ghose, Cons.

H. L. pp. 64—60. . e .. 431

127 The mother or grand-mother however cannot enforce a p'trtltlon 429
TIIE MOTHER ENTITLED TO A SITARE.
118 If, however, partition is made durln;, the lifetimo of the mother, then she will get

a share equnl to that of her each son.. +31
I. I'shwar Chandra Karfarma and others. versus s Gobinda Chandra Kirfarma and othcu» Cons.

H. L. pp. 74, 75. - . . e 439
I1. Joymani Dasi and Dasi Disi versus Atma Ram Ghose and Kala Lhand Ghoac Cons.

H. L. pp. 64—68., . 441
IIL. Guru Dis Bose versus Shib Chandra. Bose and others Cons H L P 10 .. 443
IV. Prdn Krighna Mitra and Shankari Disi versus Mati Sundari Déasi .Fulton’s Reports, 3

Vol. L pp. 389... . .. .. 445
V. Shib Chandra Bose versus Guru D"IS Bosc and others Cons H L pP- 69 /2 445
129 The equal participation of the mother tak: s effect, if no st1i’dhan have been given

her by her husband, &c., but if any have been given, she has half a share. 431

130 If the sons refuse to deliver her share to their mother, she may exact it by law. 433
131 When the father of an only son leaves a single wife, then food and vesture only
shall of course be allotted to her. . . . . 433
132 If the uterine brothers separate from their half brothers thur rehpectlve mot,herb
will not be entitled to shares. 433
Joymani Dasi and Dasi Dasi versus A'tméa Ram Ghow aml l\al: Lhand (:hose Cons H L

Pp M‘—es .. ces e e s cee e 4*1
133 But when one set of ut.ermo brothem shall come to a parntwn anong themselz,es

then their mother will be entitled to a share, otherwise not.. 433

134 At the time of partition with half brothers, if the uterine brotheru nl\o scpa.rate
from one another, or any of them from the rest, in that case their mother also is
entitled to a share .

435
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DIGESTED INDEX XLIII.
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Shib Chandra Bose versus Guru Da’s Boscand others. Cons. H. L. pp. 69—72... . 445
135 If any of the sons or the heirs of a son (deceased) be separated from the rest, then
also the mother shall be entitled to & share equal to (that of one of) her sons. ... 435
136 Like a brother the mother alsqjentitled to a share of the property acquired
by the use of patrimouy. oL ... 435
187 If the mother happen to be the heir of a son deceased, she shall, as such, inherit
his share, and also on ‘partition she shall, as mother, get another share equal to
that of one of her sons. .. .. 435
138 ’l‘he mother is entitled to a share equal to that of a son’s not only on partition
between her sons but also between her son and the heir of a son deceased. 437
Joymani Déasi and Dési Déasi versys Atma’ Réin Ghose and K4la’ Cha’nd Ghose, Cons.
H. L. pp. 64—68. ee . 441
139 If one of the brothers or the heir of a deceased brother shall take his share of elther
movable or immovable property, this will give the mother a nght to her
separate sha.re of the same description of property, . 437
140 The mother who gets a share upon partition gets it for life only : with respect to
dominion over the property, she stands upon the same footing with the widow
who inherits her husband’s property, 439
1. I’shwar Cha'ndra Ka'sfarma’ and others versys Gobinda Chandra Ka'rfarma’ and others. Cons.
H. I. pp. 74, 75, . . e . . .. 439

IL. Shib Chandra Bose versus Guru Prasid Bose and others. Cons. H. L. pp. 0972 445

TII. K4ashi Na’'th Basa'k and Ramga’ ‘Na'th Basa’k versus Hara Sundari Da’si ; and Guru prasa.'d
Bose vcrsus ShibChandra 130se and others. Cons. H. L. pp. #4 & 45 .. 447

THE PATERNAL GRANDMOTHER ENTITLED TO A SHARE.

J41 When the paternal grandfather’s estate is divided by g,randsons the n'randmother
takes a share equal to that of a grandson ... cee 447

142 If the grandmother happen to be the heir of a grandson deceased she will, as
such, inherit his share, and also on partition, she will, as grandmother get her

proportionate share . e 449
143 The grandmother is entitled to take ashare not only on partition between her grand -
sons but slso beétween her grandsonsand the heir of a grandson deceased . 449
See Sir Francis Macnaghten’ sopunon Cons. . L. pp. 42,43. ... 449
See also the vyavasthas Nos 136, 137, t and 138, and the authorities for the
same. Ante, pp. .. 435—438
144 If any of the grandsons or the heu' of a( decea.sed) gra.ndson take his share from the
rest, even then the grandmother is entitled to share . . 449

145 Of the immovable and movable property, if only one kind ba lelded the grandmo-
ther will get hoc share in the same 1351

146 Like the mother, the grandmother-is not, without a legal cause, competent to dlqpose
of the property received on partition ... .. . 451

Observation regarding the proportion of the grandmother ] share, on parlition of
the grandfather’s property by such grandsons as are sons of several fathers and
each set of brothers is unequal in number with the sons of each of their uncles ... 451

Sir Francis ‘Macnaghten’s opmion. Cos. H. L. pp. 62& 63 ~ 451—453
Baboo Prosanno kumdr Th&kur’s opinion .. .- ... 458
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" 147 The grandmother should have a share“on *pb.rtttxon -of the grandfather’s acq‘uzrcd
property, and the mother on partition of the fathers acquired property ... 451
The great-grandmother’s right to. a share e - e 455
_ The unmarried sister should have a em&uﬁment for her mlptla.l ceremony ... @457

. EFFECTS LIABLE TO PABTITION

162 These three descnptlons of property viz. ancestral, acquired by the fa.ther, and
aoquired by ‘the use of the joint stock, are partible. ... ... 461

163 But property a.cqulred by individuals through their own exettions, must be shared
exclusively by the acquirers themselves. oo 461

Réadha Charan R4y versus Knshna Charan Riy and Guru Charan Riy 8. D. A R. vol 1.
pp.-83, 34 coeen b e 479

164 & 192,Land mhenbed in regnlar succession, but wh1ch had been formerly lost, and
which one shall recover solely by his labour, the rest may d1v1de according to their
due allotments, having first given him a fourth part. ... cee ... 363—461
Kushal Chakrabartti versus Radha Nith Chakrabartti.S. D. A R vol I. pp. 835—887 427
See Colebe. Da. bha. pp. 134, 135. Str. H. L. Vol. II. pp. 318, Macn. H. L. vol. I. pp.
52,53; vol. II. p. 857

165 Pr erty gained by science and such other means, without the use even of the joint
8, should be shared with parccners equa.lly or more learned ; not with the
less learned or unleasned parceners. IR .. 461

166 Property gained by science with the use of the 3omt stock must be shared thh aIl
the parcemers. ... aes . 463

167 Whatever property has been ea:rned through valour by brothers who have derived
science from their family or even from their father, is partible. . . . 463

168 & 175 An acquisition made through any science imparted by others than a father
and uncle, and therest, and without the use of tEe joint stock, must be shared
with co-heirs equally or more leained ; but not w1th those who are ignorant or
less learned. ... 468 & 469

169 If, durin &the period of acquisition of science by one brother, another brother should

support the student’s family with his own funds, then tho supporter, even though
ignorant, is entitled to a share of the property gained by the learned. . .. 465
170 If support have been afforded by two or three unlettered brothers, then all these shall
participate. . 465
171 The brother left to protect or support the fa.nnly of a brother gone a.broad for acqu:-
sition, is to have a share of such acquisition. . 465
172 Shares are to be equal where the proportion is not speclﬁed ... 465

EFFECTS NOT LIABLE TO PARTITION.
173 Wealth gained without the use of thegomt stnck belongs to t.he aoqmrer alone, not to

the rest of the co-parceners. ... ee . 465
I. XKishorf Mani Dasi versus Srikinta Sen and Pérbntx Disx 4th J anuary 1842. 8. D. A. R.
Vol. VI1I, pp. 67, 68 .. 479-481
IT. Kali Prasid Réy & others versus D:gambar Riy 18th May, 1817 S. D. A. R. Vol. II.
pp. 287240 ... v e e .. 481—483

The acquisition of a man made by his own means a.lone, is not divisible among his
brothers.—A man has no title to share in the acquisition exclusively made by his unseparated
brother.—Land purchased by one co-parcener with borrwed money cannot be claimed by
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another who was not joining in the transaction. —Property exclusively acquired by one
man is not to be shared by his brethren, though messing with him.—And if one build a
house on joint land, the others have no share in it, he can claim only so much land else-
where -—-(%ne brother, though of an united family, has no claim to the }l))?petty of another, if
acquired with separate funds and labour.—Land purchased for a means of his
Joutaka is not lmblo to partition. Macn. H. L. vol IIL. pp. 161——162 .. 478—477

174 If one of the co-heirs, without expendituze of the joint funds, or unaided by the ex-
ertion of the other co-heirs, recover ancestral property usurped before, such property

(if not land) is not divisible amon them. ... e . 469
176 What is gained by valour, receive® on account of marriage, and what is acquired by
science, and any favour conferred by a father, are exempt from partition ... ... 483
177 What is given by a paternal gra.ndfather or by a father, or mother, as a token of
affection, shall not be claimed by co-heirs .. ... 483
178 Clothes, vehicles, ornaments, prepared food, water, women, furmture for repose or for
meals, or the place of sacrifice, and a fi are not divisible. ... 483

179 A path for cows, ‘a carriage road, clothes or any thing worn on the body, dwelling
house, waterpots, ornaments, thmgs not of general use, and what is requisite for
use, channels for draining water, are not divisible. ... e ... 485

180 Books must not be taken by the ignorant parceners, they belong to those of them
who are learned ; but the 1gnorant must receive from the learned parcener some
other article, eqmva.lent to the share of the books to which he is othermse entltled,
or else the value-itself thereof. e 485

181 A house, garden, or the like, which one of the co-hexrs ha.d constructed thhm the site
of a dwelling place, during the father’s life time, remains his indivisible property. 478

PARTICIPA&N OF A SON BEGOTTEN AFTER PARTITIO‘Q‘

182 If the father, after separatin from his sons, and reserving for lnmself ashareac- gy

cording to law die without reumted with his sons, then a son born after the
partition shall alone take the fa. er’s share, and that only shall be his allotment. ... 487

183 Not one only, but even many sons begotten a.fter partition shall take excluswely
the paternal wealth. .o e . 489

184 But, if the father die, after reumtmg hlmself wlth some of his sons, then the son
begotten after partition shall receive a share from the reunited co-heirs. ... ... 489

185 All the wealth which is acquired by the father himself who has made a partition
with his sons, goes to the son begotten by him after partition. Those born before
it, are declared to have no right, asin the wealth, so in the debts likewsie, and in

glfts pledges and purchases . e e .- .o 489
186 If the sons were ted from the father, while his wife was pregnant, but not

known to be so, then e son, who is afterwards born of that pregnancy, shall receive

his share from his brothers, ... .os .. 491
187 If a share were previously eet a for the ehild in the womb, the wife’s preg-

nancy being known, all sh pate in the father’s allotment after his

demise, provided there were mo son begotten after the partition. .. e 491

188 If a man having made a partition with his.sons, and again residing with any one
of them as a reunited parcener, die a.fter begettmg anotber 8on, tlus la.st born
child shall be the sole heir of his estate... . . ee 491

189 But if the father himself, though apprised of the pregnancy, have given sha.res to
his sons, in virtue of his power, the cEd.d in the womb has no right to participate :
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XLIX. - Page-
ha has a right only. to ‘the father's allotmmﬁwnd if there be a son begotten after the

_ partition, ha is enmtled to partake oqually thh him, e ceen . 498
190 B, if proparty inherited from the grandtather, as land or tho like, hawp been dn-
vided, he may ‘take a share of such property. from kLis brothers. . 498

191 Consequently since tho Xart!hon is dlegal, lwnqg been m;de under other cn-cumstances,
it ought to be annulle

192 The son born after partition, shall hmver reoeivé s ahare of the then exlstlng estate,
exclusive of the income and expendntm. e F . . 495

PARTITION OF PROPERTY OF BE-UNITED "PARCENERS.- .

193 If persons once divided and living again together, make a sseond partition, the shares
must then be equal, there not being in this instance any right of primogeniture. . 495
194 The rule of distribution after re-union must conform with the original allotment 497

195 If a person die leaving no relative nearer*%han bis re-united parcener, then the latter
succeds to his property in preference to the pareeners, not re-umt.ed though in the same

. 493

degree of affinity. ... et e v .. 497
196 Other partienlar rules which have been ‘set forth under the head of partltlon among
brothers, must be observed in this case also. ... . 199

A re-united brother entirely exclulas an unassociatad one. —-—‘hns lev:slly sepnrabel from thelr
father have ‘not, on his death, any claim to mhsnt with a son not nepa.rated Macn. H.
L. vol. II pp. 16, 173, 174. . SO .. 801

DISTRIBUTION OF EFFECTS CONOEALED AT THE TIMB OF PARTITION
AND SUBSEQUENTLY DISCOVERED.

ay,
196 Not only the articles above specified, but any thing discovercd after partltlon, as bemg
joint property, must be equally divided among the co-heirs. ... . T .)OJ
197 Effects ill distributed shall be divided again. ... .- .. 503
198 Not only a brother, but on his death his issue, as far as the great gran-dson, is also en-
titled to share the property concealed. ver . 505

199 Effects which have been taken' by a kmsman, he shall not be compdled by vxoknco
to restore : and the consumptlon of unsepatat.«.d kinsmen, they shall not be required
to make good. . e e . . 505

THE ASCERTAINMENT OF A DUBIOUS PARTITION.
200 If a doubt arise regarding the fact of a partition having been made, it should be ascer-

tained by the evidence of kiusmen, relatives, or other witnesses, or by written proof. ... 507
202 The fact of partition.should also be ascertained by se te transaction of affairs or se-
parate property or possession. e ... 907

203 Presumptive proof is to be admitted only in del‘n.ult. of \\mtten and oral evidence. ... Hll

Ra’j Kishore Ra’y and others veress Widow of Sa‘nta Da’s. 26th October 1796 8. D. A R.
Vol. I. pp. 13, 14

Vide Ra’j Kumar Bishweshwar Kumar Bmgb fpelln.nt versus Sukhnandan Kunwor, R espon-
dent. 9th of April 1842. 8. D. A. R. Vil. VI 87, 88. —-MuAﬁ. Di‘pu‘ypersus Gouri”
Sankar, 8. D. A. R. Vol. IIL 310.—Maen. H. Vol I. p. 54. i

THE ALLOTMENT OF A SHARE ’TO A COPAROENER APPRARING AFTER PARTITION.

204 Whether partition have'or have not been made, whenever an heir appears, he shall re-
ceive a share of whatever common property there is: be it a debt, or a writing, or
house, or field, which descended from his paternal ancestor, he¢ shall take his due sharo
of it when he comes, even though he have been long ahsent. .. Dl

Vyavastha’

”»

22

7

”

7

Precedents

Vyavasthi

b2

Precedents

Vyavastha’



’y

”

”»

”»

facasay

IT¥

"

»

tarava]

b

”»

b2}

»

tL]

”

”

. 9o/e . ‘ w

Rel CFAW AR cx varsr-vh?r m‘ﬁm'f*ﬁ'ﬁ*hmmeubb O eeee 4. €38
Rey T Ve SrewA, GrTSa TN e sk Atere wkew o @xe wgw
« FT ATy ve wgfaki-e - fwrigaT. sm'mﬁm L 3 aﬁsatﬁm ATPAl -
fifos 2o oix ‘W’Q&ﬂ* Badt L s e r»..'*.*. .. (3T
Req otpg cHeet wifaca «fRew, SIAYAT. v\fumsﬁt e e
2ol forsra fASmTeER @ efererarer ¥eq Steitay daedd otx vvm oo @ azvﬁa
ety ; Yot «fen] W fost oy S AR WIE BT Seofta  AwIATHA
qyetfa @, r«f‘mc-l «ifam Wi ) AR e AFE TR AR TR .. voy

| xed SROERAN, @ € 3 T T T WX A0F S AW FmAW W2 P07 A

f'mm m‘tﬁwfﬂ "6'1’7 ‘—"....«:-, Ve e .r e . I &
-ttt |
o forg ue Stfaretiv =TTl wtﬁ-tb W @R wigE TS .. .. ¢Sy

[}
x5y fremeey R SUT) WHEs FuEst 4T oty e eian e sifyTetiy ar{m 3%

ST At FrTR o GO ¥ «fiy O3 A TRt T AR AIPE T aq ofexeifi | a3 e
neeAy ferm, oo g ey

52 & For NIGUCTI-@ W CFTYR o4 S T T SR AW .. .. cxe

259 qaEt ¥y faetawfaa Jgwedy wynfemen Maifa 94 fTes sfam @,
wmcmvrﬁmusm cr o ees T ee . .. aRe

]38 (m ToTee) - Ptsta o fmw w47 WAT A qﬂarﬁza whazet tmﬁt-
A T OB e SR 94 ATRoAY ST g AW L. L, erl

fagea fiTs su ofrss wifies T ARTT wTHE TS VEHICE, 7% e 77 mmd‘ﬁﬁﬁw
TRIICE (T wiTmN §F atted ®1 qRer 4H Tfd we m!mr m‘tﬂumn awﬁ“a wiegray fzw
o, 9.3, % 2 . . QU
w7’ forw_’ m»mwu’!‘m mtfwﬁ’rmm 'mec'h: ﬁr\;fmwm -
firrs wetey atfts =, fs 360 H ¢ OFf Irwt W @A TTHT RV, 81, T3, Gavs) . eae

rve Y¥twa #4 stfgoatie $rets W WA 'tf«atmma €T .. ... exy

VY JT ¢IRT SrFYF AALF ?l'fmr T, mmu ﬁtw wew sifgwte zfiwtﬁa
39 ATt R

®39 forwtirer dTwaic cvﬁmt tvmwt wxtfewtfy ttcn wm’i fvrvsm 3 ﬂfa-
o-rm FfaeT *mu wumet €% T SIS G v fvftm 4a sifaeeiy €97, err

1% wwf«tft fersta M wlEE WA FaR. ’Mmtm uztﬁcﬁfy sEHA otfaeeity

(&1 4

T ... .. ces e
O AP i a2 #f% T9F TR amﬂ‘t!im 2 13 qu el W m‘r ufer
facefe qeatas o7 S1Ea 24 ey v, e Yoo

ane ateznn-Mmmmm Fiws g7figen o9 ws:w-mqrmmfa ’.mﬁ'tﬁ
m‘ﬁa 0 0 0 * LN oo 0P o0 g [ ) (X4 %% ¢°.



LI o Page.
205 Not only he, butﬁb,i-g demn(hnh«d!o sh%hk@ his share. e e . 515

206 It is a settled. po;io.,dtm one who travelled into a foreign country, at a period
when no partition ‘had taken place, and returned after a long lapse of time, as well as
his descendants, as: fab' as the seventh in'degree, after . they shall have made themselves
recognized by the inhabitants, :whose fami 1i',.fmm generation to generation resided in
that country, and neighbours, shall obtain & lawful share of the heritable wealth, ... blb

207 But descendants only as far-as the fourth degree, of one who had remained all along
in his own ocountry, are entitled .to share his wealth. v e ven

617

208 If co-heirs, residiﬁg in their own oomitry, take not their sh;v.res during three genera-
tions, the right is lost to their descendants; but it is Iost to the posterity of co-heirs
residing in a foreign country, if the seventh in descent claim not the share. ... 517

209 Having compared the amount of the wealth which had accumulated at a time whenno
partition had taken place, with the amount expended, a division should be made of the
balance actually remaining. ... e ... b19

PAYMENJ"%%Z DEBTS &C.

21088 partition should be made by sons of the wealth of their deceased father, which re-
ins after discharging his debts. ... e ... 5I9

211 When an “heir takes the inheritance of his paternal grandfather, uncle, or any one else,
he must pay his debts. v .. ... 519
The most general position respecting it s, that debte follow the assets into whosesoever hands
they come. Str. H. L. Vol. T p. 226. * ... ... .. .. . .. ... 519

212 Of the mother’s wealth too, only what remains over and above her debts is to be divided. 521

213 Co-heirs, making a partition, may apportion the debts of their father or other prede-
cessor, with the consent of the creditors, or must immediatly discharge the debts. ... 521

214 One is not legally bound to pay the debts of his ancestor or any relation unless hé in-
herit his property. ... e e o~ ... b29
Much as is said evry where of the religious tie the son is under to pay the debts of his ancestor,
it scems settled at Bengal that it has no legal force independant of assets. Str. H. L. Vol. 1.
p- 227. ... . ... 529

Sir William Jones was of opinion  that where .there are no assets, the son and grandson aré under

a moral and religious, not a civil obligation, to ps _the debts if they can; but assets may

be followed in the hands of any representative. This opinion is practically followed by the

courts of justice, (Note to Colebrooke’s Digest Vol. 1. P- 274.) Tn all cases whatever the

libability extends to just and reasonable debts. 691
215 The heir of a deceased proprietor isliabld for his debts to the extent of the property

inherited' e sas _ -... c:‘ RS “oe ‘... RS e e v
216 When the property of adeceased debtor is inherited by several persons, each of them

is bound to pay his debts in proportion only to the property received. ... 529

217 If the father die before the grandfather, and the sons of the deceased inherit from the
grandfather, they must first pay the grandfather’s debts, and then, if assets remain, pay
the father’s debts also. o e " B29

§18 Persons inheriting the grandfather’s property by reason of their father’s incompeten-
cy to inherit should pay the debts of the father even in his life time. .. 529

219 If a person after contracting a debt remain abroad for twenty years, his debt shall, after
that period, be paid by his son, grandson, or the person holding his property. ... .. 531

.

521

220 If a person be incapacitatéll by extreme old a.ig, or by chronig disease, his son or another

who holds or manages his estate, must pay his debts. ., we 931
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221 If a person, after diwimgm #nd~déite  vitionget his sons, be separate from them
taking his ’portlon, and beget apother;son, then. the.gon begotten after ition shall ine "
herit tbe father’s property, h reserved and sq'bquuently acqu:red and paylns de'bts. ... b33

222 Su.retyshlp is ordamed for ;ypgannee, for honestx and for payment: the two ﬁmt sure-.
ties, and not their soms,’must m the debt Qn-ﬂuluro of thmr engagements but even
sons of thelast nmy be . compe topayu. RS o , ees 0 .ee. 583

ey Y
Q \ h

8ir William Maonagbten is of - opunon that “Hmdn gxfh are not bmdmg on npmenhhm
This opinion is pra.chcally followed by the courtu of justice. . . 691
ELRY \-awv LAY i, - S

The heirs who take the usets, m bound w diieba.rga .the-debts. of tho deceased ~—The heu- who
takes the assets of a deceased debtor, must satiefy his creditors, as far as the assets go.—Cir-
cumstances 1uder which the htubsnd’- heirs are liable for o debt contnoted his widow.—The .
estate of a deceased surety is not liable for the debte of his princ ﬁ. @e who take the
property of the deceased are bound to liquidate his debts —The ‘de of- oetm follow his
assets in the hands of his representatives.—The debts of & missing person mmt be paid by those

in possession of his estate, without* waiting twelve years ior his re-appea.ranco ,Uscn H. L.

Vol II Pp 277—.289 ea W CEY T SR ) e f"”v" 1A N %! .- 0 . 535—'539

Jamuna’ Raur versus Madan De, and others. 20&&’ 'Ja.nuary‘ 1785. East’s Notes, S. C. R. 143.

Ba’ra'nashi’ fhose versus Ra'si Tanu Datts, and others. 20§h,No§eﬁxber 1788. Chambers*
Notes. S. C. B. 144.- : T Taooet L T

PAYMENT OF DEBTS CONTRACTED FOR THE FAMILY.

b & Wty T N .
223 A debt contmct.ed by one member of an - nnchnded famxly, for the sake of the sa.me,
is payable by all the coparceners or out of theu' estate. e . 541

224 If one of undivided kinsmen oontmct a debt for tho use of the famdy, and either die
or be very long absent abroad, the otber parceners or joint tenants shall pay the same. ... 541

225 A debt contracted by undivided parceners “shiall be pmd b any one of t.hem, who is pre- -
sent' or amenable ; and so shall the debt of the father ge paid by apy one of the bro-
thers before partition, but, after part;tlon they shall severally pay aocordmg- ‘to their
shares of the inhcritance. . ... e . o a e . 543

226 What has been bortowed Tor the sake of the farmly, or durmg distress whils The| prin-
cipal was disabled, seized by the king, of affticted with disease, or in céuséquence of a
foreign invasion, or for the nuptials of his daughter, or funeral rites: all such debtse
contracted by one of the famxly, mubt be dlscharged by the c]nef of that famﬂy ... 543

PRV R T PR

The expenses attendmg them must ha.ve been reasonable to the nsage and means
of the family. Contracted fairly for the use of the family, uy whatever member of u; not
forbidden, it bmds the whole Str. H L. Vol. 1. ps 27 .- . 541

.

227 A debt contracted for the sake of the family, by any person whomsoever connected with
that fa.mlly, must be paid by the head of the family, oven if it were without his consent. 6545

228 The debt mcurred by a sla.ve for the sup port of the fazmly of his master, while in a
foreign country or elsewhere, must be entirely discharged by the master. ... ... 547

" It has been laid down as a general principle by Mr. Colebrooko that the head of a famﬂy is an-
swerable for necessaries supplied for the indispensable use of it, and for the subsistence of the
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persons whom he is bonnd to mnmtum, whether it be his wifé, his paront, his child, his slave, his
servant, his pupil, or his npprentwe, to whom tho nwessmes were furnished, and goods lhdlspens-
ably requisite delivered. Co e # .. 689
29 Neither shall a wife or mother be in goneral oompelled to pay a debt contra.etnd by her
husband or son, unless it were for the sake ot‘ the fatmly, nor the husband to pay a debt

contracted by- his wife. - ... 547
230 A debt, contracted by the wife, shall by no means bxnd the husband unless it were for
necessaries at a time of great distress. ... ceel e o 047

The survivors are answerable for a debt contracted by thmr deceased partnu-, 1f the sum borrow-
ed was applied to their use, When a wife manages her husband’s affairs, he is liable for the
debts she contracts. Macn. H. L. Vol II: pp. 279—281. - ... B47—549

INTITIATION OF ' THE LATE OWNER’'S SON AND DAUGHTER.
231 The initiatory ceremony of tHe ummtlated brother and sister mus¥be performed out

of the patrimony. - ... & .e- . 549

232 The marriage and. other ceremonies of unma.rned dauhgters must be defmyed in pro-
portion to tho wealth jnherited.: .. . . ... 551
233 Authors consider the portion assigned as mtended only for mdlspemable sa.craments ... 651

231 Ilowever brothers and sisters only, and not their chlldren, are entitled to be initiated out
of the undivided paternal wealth. ... .. . 553

235 The sra‘ddha, &c. of the late proprietor and the mxtxamry ceremony cf his dtmghter
should be provided out of the inheritance where it has descended to a single heir. ... 553

236 If there be no patnmony, they should perform the 1mtmtory ceremonies with their
own funds. e gy . . .. 553

. ON MINOBITY

237 Agreeably to the law as current in Bengal, the end of the filteenth yea.r is the limit of

minority. . ... Dbd

238 A minor is mcompetent to do any clvﬂ act : such if done by hlm, is v01d and revocable 557
Kashi” Na’th Basa’k and Rama” Na’th Basa’k. versus Harro Sundari” Da’si” and Kaml Mani

Da’si"—Clarke’s Notes, p. 91.—ons. H. L. p. 83 . ... 876

Kalp Na‘th Singh versus Kamala“pat Jha” an “others. 8. D. A. R, Vol, IV, 839 ... 875
239 One is not bound to pay, during his minority, the debt of his aneestqr, even though

he inherit his assets, but he must pay it on attainihg majority, .J ... 559
240 The property received by a minor should be deposxted free from dxsbursement in the

hands of his kinsmen and friends. 2. . 559
241 A guardian should be appomted for takmg care of hns property and managmg the

necessary affairs. . . 559

Suit against a minor for fhe debt of hu decea.led father is not admissible. Macn. H. L. vol.

II. case 11, P. 287 ... BGl1

ON GUARDIAN SHIP.

212 The sovereign is the universal superintendant of those who cannot take care of themselves. 561
243 In this capacity, he is to take care of, and to look after, the property, of the minor until the

- latter attain majority, o . . 561
214 It rests with the sovereign to t.ake care of th nt a.nd lns propcrty, or to appomt a

guardian for the purpose. ... R A . b63
245 The guardian should be a fit person from amongst the mfunt’s relntmm the p.zternal

male kindred being always preferred to the females and maternal relations. . . 563

2468 The father is recognised as the natural as well as legal guardian of his minor cluldrcn. H63
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247 The mother ggsumes the guardianship on fmluro of the father. - . 568

248 In default of the mother, the elder brother of & minor is oompetent to assume hls
guardianship : in default of such brother, the relations of the same race are enti-
tled to hold the office of the guardlan, and failing such 'relatives, the guardw.nshlp de-
volves on otlier relations according to fitness and degree of proximity. . .. 565

249 The guardianship of a female until she be disposed of in marriage rests with her father
if he be dead, with her nearest patemal relations.  After marnage, her husband and the
rest are her guardians, . . ... 565

Sce Macn. H. L. Vol. I. pp. 103, 104
The minority of females also ends at the end of the fifteenth year. See Z8¢d, vol, II. p. 220.

250 The guardians of minors cannot do any thing injurious to the interest of their wards,

but may do what is advantageous for them. ... ... 585"
951 The guardian can dispose of a portion of his ward’s estate, et a necessxty arising
for the subsistence of him and those of the fumily who must be supported out of the
cstate, and also for any act the performance whereof is unavoidably necessary, ... 567
See the easo citod by Sir William Macnaghton, and the remarks thereon. ... o 667—571
252 A kinsman or next friend may. institute and defend suits for a minor. .. ... BT1
Upon this the commentators have observed that, whether delegated or not, a wellwisher of
persons so incapacitated may plead on their parts. See 8tr. H. L. Vol. II. p. 209 ... .. 71
253 A guardian must render an account regarding the property he was in charge of, is re-
responsible for his acts, and removable for abuse of trust. . 571

Necessary dehts contracted for aninfant are binding on him.—A widow havmg & S0n CAn sue fm-
her hushand’s property, if her son be a minor. —The mother is efftitled to the gnardianship of her
minor children, in preference to their uncles.—Tho management of an estate which devolv-
ed on a minor widow rests with her husband’s rela.tlons, and with her own relations only in
their default.—The father cannot a~t as guardian to a minor widow, while her husband’s sister’s

son is living. Macn, H. L. Vol. II. pp. 203—206, and 289. . 871-575
Ka’shi” Na’th Basa’k and Rama“ Na“th Basa’k versus Haro Sundari” Da si” and Kamal Mani
Da%si~. Cons, H. L. p. 87. .. 875

Bishwa Na‘th Datta versus Durga” Pra.sa.’d Ra. y a.nd thb Chandra Ra'y. East’s N ots, No 34. 75-79

Dharma Da’s Pa'nde and others versus Shya ma” Sundari” Debi”. 8th December 1843. Moore's
Indian Appeals, Vol. IIL. p. 229. ... . ... 878

pidocnd. 1
OX THE EXTENT OF A PROPRIETOR’S POWER
IN DIVIDED OR SOLE PROPERTY.
e
354 A man who has sons, can giye, soll, or pldge, without their consent, his possesslons,
whether .inherited or acquired, realor personal, and that without the consent of the

sons, he can, by will, pravent, alter, or affect their succession to such property. ... 581
Sée the first and second opinions of Mr. Henry Colebrooke. Str. H. L. Vol. IL pp 419 424. 599
See also his subsequent opinion. Ibid.  426. : ... 601
See the unanimous opinion of the Judges of the Sudder Court, . 605
Soe also the opinion and judement of the Judges of the Suptemo Court. passed in confomuty

with the Sudder Court’s opinion. .. 607
I'sha’n Chandra Ra’y versus Raja” [~ hwa.r Chnndra Ra . 8. D A. R Vol. I pp 3. 3;—

Str. H. L. Vol. I, pp. 435, 436. ... . 585580
Rasik Lal Datta and Har La'l Datta oversus Chom.nya Chamn Datta . 583
Ra :\2 Kuma'r Nya ya.va ohaspatl versus Krishna Kinkar Tarkabhu‘shan. 8. D. A. R. Vol II .
p * [XRIY . . 59

Nabo Ktsxhna Mxttm a.nd others versus I{unsh Gha.ndm Mnttm und a.nother Cons H. L p. ‘3"‘3 591

Réim Tanu Mallik and others versus Ra m G-opa 1 Mallik and Ra'm Ratna Mallik. Cons. H.
. pp. 840.—348 . 593
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LIX Page.

The heir of Kftishna Mohan Tha’kur ( Tagore) versus Ba‘bu Gopi’ Mohan Tha’kur and others.
Cons. II. L. p. 849- ... v - . ' .. 693

Jago Mohan Ray versus Sri‘ma.ti" Nimu. Da’si”. vClarke's Notes of dgcided (ases. pp. 101—
119.— . SV ... 597
Rijendra Mallik versws Boistob Da’s Mallik; and Boistob Das Mallik versue Ra’jendra .
Mallik. Cons. H. L. p. 861—869. ... ... 695
Ra’m Nara’yan Datta and otherssersus Satbansi” and others. 8. D. A. R. Vol. IIL. p. 877. 597

Tarini” Charan versus Musst. Da%si” Dasi”, S. D. A. R. Vol. IIL p. 897. ... ... 697
Ra’m Dula”l Sarka’r and Choitanya Charan Set ersus Sri‘mati” Sona’ Devi‘and others. Cons. H.
L. pp. 831335 ’ 597

Dev Na’th Sa’ndya’l and others versus Patrick Maitland and Henry Doze. Cons. H. L. p. 876. 599
See also the decisions passed regarding --

The will of Ra%ja” Naba Krishna. Cons. H. L. p. 399:-_,... ... 595
The will of Surja Kuma’r Tha’kur, Cons. H. L. pp. 860, 361. . 597
The will of Raghu Na’tha” Pa’l. Cons. H. L, pp. 369, 370, ... 597
The will of Ra‘m Ilari Bishwa’s, Cons. H. L. pp. 870, 371. ... - .. 597

According to the law of Bengal, a gift of the entire property, movable and immovable, to a
married daughter is legal, even though a wife and a maiden daughter are in existence.— The
whole etsate may be given away, though thero is a sister and sister’s son. The sister has no
right to inheritance, but her son will inherit in default of heirs down "to the brother's grand-
son.—A  plaintiff may make a gift of the property heis suing for, and the guardian ef the
donee is therehy empowered to carry on the suit.—Though his sister be living, a man may -
give away all his property to a stranger,—According to the law of Bengal, a father may give
all his self-acquired landed property to ome of his sons.—A widow in Bongal may with the
recorded permission of her hushand, allienate immovable self-acquired property, although his
brother bo living.—A man may give his whole property to a daughter to the exclusion of his
wife and another daughter.—Property may be given to a brother’s daughter’s son to the ex-
clusion of a sister’s son ; though, accordifg to the law of inheritance, the latter would exclude
the formor.—The gift of a paternal estate is valid without the consent of sister’s sons.—A. person
having a son may make a gift of his maternal grandfather’s landed property, which had been usurp-
ed, on condition of the donce’s recovering it.— A man may give his entire property to the husband
of one of the daughters of his deccased son as a joutaka, or nuptial present, to the exclusion

of his son’s widow and other daughters. Maen. H. L. Vol. IL pp. 227--264 ... ... 607—617
356 The proprictor of an estate has power to determine the allotments of his heirs to take
effect after his death., e e ... 617

EXTENT OF A CO-PARCENNER’S POWER IN UNDIVIDED PROPERTY.

357 If one or some of the parceners dispose of by gift or other transfer his or their share or

shares in joint property, the disposition is good and valid. .. 621
1. Bhava’ni” Prasa’d Goh versus Musst. Tata’mani. 8. . A. R. Vol. IT1. p. 138, ... .. 625
IT Ra’m Ka’na’i Ra’y and others versus Banga Chandra Ba'narjya”. Ibid. p. 17. .. .. 627

The gift of joint property to tbe extent of the donor’s share is valid in Bengal.—The gift by
a co-parcener of her sharo of the joint estate is valid according to the law of Bengal.—According
to the law of Bengal unseparated co-heirs may sell their own portions of an ancestral estate.—
According to the law of Bengal, tho sale by one parcener of his own undefined share of an estate
is good and valid—Macn. H. L. Vol. II. pp. 212, 220, 291, 313. ... 623—625

358 While unseparated parceners are minors and incapable of giving their consent to an alien-
ation, even one person, who is capable, may conclude a sale and the like of the joint
property (including others’ shares,) if a calamity affccting the whole family require it,
or the support of the family render it necessary, or indispensable dutics, such as the
obsequies of the father and the like, make it unavoidable. .. 627

359 But where co-parceners are not incapacitated by minority and the like to give consent,
and are not absent, there their consent to an alienation of the joint property, though
made for any of the allowable causes as above, is necessary for the validity of the
transaction. .., .. 627
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Circumstances under which a sale of the paternal estate by the eldest son during the minority

ob his brothers is valid.—The sale by the managing parcener of an entire estate is valid in a

case of necessity. Macn. H. L. )V % 9&296, 800. ... ... 627—629
g L]
IRED

WHAT IS REQU FOR 'VALIDITY OF A GIFT, &c.

360 For civil purposes all that is required to render a gift valid is the proof of the donor’s
having power to make such gift and of his being of a sound disposing mind when he
made the gift. ... 631

Ra’dha’mani Debi” versus Sha’m Chandra and Rudra Chandra. 8. D. A. R. Vol. I. p. 85.  69L
See Macn. H. L. Vol. 1. p.'126. '

361 A gift by word of mouth is as good as a gift by a deed. ... 631
262 Tha donor’s right in the property given, does not cease £o exist unless the gift be accepted
by the donce. ... e e e ... 633

363 In the case of a conditional gift the right of the donor is not extinguished, nor does
that of the donee accrue unless the coudition made be fulfilled. ... 633

364 If two adverse parties claim a property upon "e allegation of"gfft, and if it be not
known whose title is of prior date, then he of them is entitled (to it) who proves his
possession; but if there be no possession of either of the parties, then he is entitled to
it to whom the gift is proved to have been previously made. ... e s ... 633

365 The rules respecting gift of a property equally apply to the sale or mortgage of it. 635

A verbal gift of property by an unassociated Hindu, on condition that the donee will perform
his exequial rights, is good on the death of the donor.—Circumstances under which a gift is in-
validated.—A decath-bed gift is valid.—The gift of a man’'s own acquisitions is valid, though
made on his_death-bed, if he were of sound disposing mind at the time.—A man may give his
whole property to one daughter, to the exclusion of his wife and another daughter.—A gift to
. a minor i¢ valid, provided on his coming of age he exercise ownorship over it.—A man, without
the consent of his sons, may give a small portion of his property to his daughter’s sons.—
According to the law of Bengal a person may dispose of his entire portion of ancestral pro-
perty, to the exclusion of his wife and daughters.—A. conditional gift is rendered null and void by
the omission of the donee to perform all the conditions stipulated by the donor.—A decd of gift
executed on a death-bed is valid.—A gift conditioned to take effect after the death of the donor,
does not go to the heir of the donee, if the latter died before the former, unless expressly stipulat-
ed.—Property having been assigned to a Brakmin for spiritual purposes, cannot lcgally be
given away without the assigneo’s omsent.—An action for dispossession by a donee against
the donor will lie.—And a donee in actual possession is not accountable to a previous as-
signee.— A gift cannot be r#ained in the hands of the donor.—Prior gift invalidates sub-
sequent sale after the lapse of fifteen years.—A sale of mortgaged property is valid, and becomes
complete on discharging the incumbrance.—Macn. H. L. Vol. IL. pp. 230, 218, 246, 243, 221,
207, 815, 803 ... 635—645
1 Sha'm Singh versus Musst. Omra‘oti”. S. D. A, R, vol. IL. p. 74. ... ... G45

II Gosa’i'n Cha’nd Kabira’j versus Musst. Krishna Mani and another. S. D. A. R. Vol. IL. p. 77. 645

ON@NFIT GIFTS &C.

That is of yifts and other tramsfors of property inalienable. :
Sece the list of things inalienable. pp. ... 645—C49
The lawyers of Bengal hold that, of things inalienable, the alienation of some of them is in-
valid, and that of the rest valid.-—That is to say, gifts unfit by reason of the want of proprictory
right, are necessarily null and void ; but that gifts unfit, because they are prohibited by the general
rules, may be valid, though the alienation thereof is moral or immoral according to especial
oircumstances. They are as follows: e .. 619

366 The alienation of deposits for delivery or use, bailments in the form of nya’se, pledges,
things borrowed for use, and without a legal cause the alienation of joint property ex-
ceeding ony’s own share, and of Stridhan without distress, is invalid, ... ... 619
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367 The gratuitous gift of a wife and son without their opposition, and the gratuitous
alienation of the whole of one’s own share in the joint property and of his sole estate
if he have issme alive, are valid but immoral. ... .. Ces ... 649

368 The gift of a son for adoption, and the alienation of property e.xcecding even
one’s own share in the joint estate, or of his sole estate, and of the wife’s property in
a time of calamity affecting the family, for the support of the family or the performace of
indispensable duties .are moral as well as valid. ... 601

Sale by a widow, with the conscn$ of next heir, is valid.—Sale by a wife of her insane hus-
band's estate, when valid.—Macn. H. L. Vol. 11, pp. 309--311 ... 651

ON FIT GIFTS.

That is, on gifts or other transfers of property alienable.

369 The gift or other alienation of that portion of property which may remain after the
food and clothing of the family, is neither invalid nor immoral. .. 653

370 "Phe alicnation of any portion of one’s property, thercby distressing the family, is
immoral, though valid. et R ... 653

371 But if the calamity of the family can not be got over, or if the family cannot be sup-
ported, or indispensable duties cannot be performed without alienation of the whole

property, eventhat should be done by the occupant, and, if he be absent, by any person
belonging to the family.
1. Bihva Na'th Datta versus Durgs’ Prasa’d Ra’y and Shib Chandra Ray. 8. C. Easte’s
Notes, No. 84 ... 715—%9
II. Ra’m Chandra Sarma’versus Ganga” Gobinda Banarjya”. 8. D. A. R. Vol. IV. p. 117 ... 93
- Sale of a man’s entire property allowable under what circumstances. Macn. H. L. Vol. II. ch. 11,

case 22, p. 312.—See also the cases 2 and 21, pp. 293 and 311-—d4nte pp. 659, 67 and 651.

653

372 If by reason of being unable to preserve or manage, or of any ofher justifiable cause,
a woman make over the property inherited by her to the next reversioner, the transfer

is good and.vand. see- Cees ) ves ‘e .- een ) 655
I Bit Indra Na‘ra’yan Choudhuri” and others versus Satyabha‘ma” Debya” and others. S. D.
A. R. Vol. VI. p. 86 ... 659
II Ja’du Mani Debi” versus Sa’roda” Prosanna Mukarjya” and others. 8. C. Boulnois, Vol. I. No.
2, pp. 120—-136 T T . . . . " . 659

373 Wherever a long existing usage is prevalent, there the making over of property in
conformity to that usage to a certain heir to the disherison of the rest, assumes the
character of a fit gift, and is held to be a valid one. ... 655

874 A raj or principality appears to be indivisible according to the immemorial custom of
the country : the eldest son succeeds to the entire ra7, unless he be unfit, when the
next qualified brother would succeed. oo 5. 65

A4

-
-

Ste Macn. H. L. Vol. I p. 7. 1bid. Note, p. 18 .. .. .. .. . 655
See Note to the case of Ra'jkuma’r Ba'sdeo Singh versus Ra'ja’ Rudra Singh Ba'ha“dur. S.

D.A. R Vol VL p. 41 "o o T T T T T T ess
See also the cases cited in the chapter treating of usage. Ante, pp. ... 303—313

ON IRREVOCABLE OR VOID GIFTS.

876 What is paid as wages, as the price of goods, as a nuptial gift or gratuity, for pleasure,
as an- acknowledgement to a benefactor, from affection, favour, or friendship, or as a
present though regard to a worthy man, is irrevocable. ... ... 661
In recapitulating the causes of incapacity, Ja'gnyavalkya observes: “A contract made by a person
intoxicated, insane, deseased, grievously disordered or disabled, by un infant, or & man agitated by fear
or the like, or (in the name of another) by a person without authority, is utterly null,” Upon the above pas-
page Jaganna“tha thus comments : “singly the gift of wages by a man possessing his senses is valid; joined
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with madness or the like, the intentional payment of wages during a lucid interval may also be valid; but
singly a gift by a man affected by insanity or the like is void.”” From this comment the principle may be
deduced, that the act of a lunatic may be effectual, if the contract be onerous and the agreement rational,
on the presumption of the act having been done during a lucid interval; but that, where it may be prejudicial

to him, and unattended with any benefit, it should be held to be ipso facto void. Macn. 1. L. Vol. 1. pp.

125, 126. ... .. e ... 691

877 In the case of wages, should an excessive amount be promised by a man in extreme
distress, it shall not be paid. ... . .. 663

378 In fact, should a man, during a conflagration, or during the sickness of his son, or the
like, promise all his wealth to’the person who shall save him, that promise is not valid;
but it is reasonable that the gift should be great in proportion to the benefit conferred. 663

It must also be considered that, the.resumption of an excessive gift being shown
where it has been promised but not delivered, the donor has an equal right to re-

cover it, even though it have been actually delivered.® ... . 663

ON VOID GIFTS.

380 What has been given by a man agitated with four, anger, lust, grief, or by the pain of
an incurable discase ; by one intoxicated, insane, diseased, or by one not in his natural
state _of mind, or us a bribe, or in jest or sport, or by mistake, or through any
fraudulent practice, or by a minor, an idiot, a pz2rson not his own master, by® an out-cast,
or in consideration of work unperformed, or to a bad man mistaken for a good one, or
by one extremely old, grievously disordered, or without authority, or in excussive joy,
or for an illegal act, is void or ungiven. .. 685

379

381 In fact a gift attended with any defect 1s void but a donation springing from a suffi-
cient motive, is valid. ) . ) .. 673

882 A gift made for religious purpesces, even by a diseased man, is valid. ... ... 673

338 A gift made or recompense paid by a miaor for religious purposes is valid. . 673

A mother is not competent to make 4 giit to her daughter of a farm which she had inherited
from lier son, and on her death it will go to her son’s unassociated half brother.—A daughter
is not competent to alienate property which had devolved on her from her father to the pre-
judice of the next heir —Property which had devolved on a daughter cannot by her be given to
one son’s son to the exclusion of such grandson’s brothers.—Landed property acquired by gift
from her father may be alienated by o woman, butb not that to Which she "had succceded by in-
heritance.—A widow having receive:l ‘nstructions from her husband to adopt a son, and, withous
doing so, making a gift to a stranger f the property which had devolved on her at her husband's
death, such gift is invalid.—The Dbrothers of a minor are not cotnpetent to sell his share of
. the joint estate, even though the mother be consenting thercto.—A sale by a minor of his landed
property is void.—Tho sale by a slave of his own issue is wvoid.—Macn. 1. L. Vol. 1I. pp.
208, 224, 232, 235, 247, 294, 305, 377, ORI . .. vii v ee. B875—879
A will made by a Hindu during his minority was declared void. Haro Sundari” Disi” versus
Ka“shi"Na“th Basa’k. December, 1814. Cons. H. L. p. 11. dnte, p. 117 . . 681

A widow cannot alienate the ¢state drived from her husband, which at her death must pass to the
husband’s heirs. Mahoda” and another versus Kalyani”. 8. D. A. R. Vol. I p. 62. 681

A gift by a widow to the son of one daughter to the prejudice of another daughter is invalid.

S. D_ A R. Vol. L. p. 162, . . . ... 681

The sale of endowed property is void.—-A gift by a woman of her own property to a stranger

is good., if she have no heirs-—~The gitt of part or the whole of the landed property purchased with

the produce of ancestral cstate is good and valid.—A man may give all bis property to his two

wives in uncqual allotments, provided they each have enough for maintenance, and he have no

otuer heirs.—Retiremens from the world ia civil death acoording to the Hindu law.—A gift may

bu takea back on tho doneo’s violation of' the conditions aunexed.— Resumption of an

unqualiticd gift unlawful.-—The son of a Sku'dra by a concubine or femala slave is entitled to

inheric property, but his widow is incompetent to alien to the prejudice of other heirs.—Right of

pre-cuption recognised in joint property.—There is no right ot? pre-emption according to the law

of Bengal.—Joiut property is answerable for a debt to the extent of the debtor’'s share only.

Maen. L L. Vol. LL pp. 305, 217, 221, 235, 232, 237, 238, 258, 297, 298 and 293. 681—687
) : ... 687--691

Sce the remarks oa various kinds of contracts. pp. )
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VYAVASTHA-DARPANA

CHAYPTER 1.

SECTION L

HERITAGE DEFINED.

I. The word ‘heritage (Ddye) is used to signify property, in which right
dependant on relation to the former owner («) arises on the extinction of his
ownership () *

(1) The condition, *dependant on relation to the former owner,’ obviates the possible use of
the word heritage in speaking of gift and the like.—"T'hat rclation, originating from birth, study,
marriage, and so forth, is tiliation, fellowship in study, conjugal union, or the liket.

(¢) The phrase < on the extinction of his ownership,” obviates the use of the term heritage,
under the tcxt which describes the concurrent right of the wife during the life of her husband.

o - P Pl rd . - . -
SRUKRISHNA Larka’Laxka’my, quoted by Jacanya™raa Tanxwpaxcua’~any, author of Firdde
bhangdrnavat-.

* Coleb. Da. bha. p. 3. Coleb. Dig. Vol. I1. p. 50¢.

’ - . L) . - - . - v v . . .
The term heritage signilics by acceptation right vested in a relative, in respeet of property, in right o:
telation (as son or utherwise) to its former owner on the extinction of his right.  Ddyatatica.

T Colch, Dig. Vol. L1, p. 517.
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VYAVASTHA-DARPANA 5

SECTION 1I.
WHAT CONSTITUTES TITLE TO INHERIT.

2. The existence (of the son), at the time of the fathers death (i)*, alonc Vy

constitutes the son’s titlet.

The meaning is, that the existence of the son is the sole cause of (heritable) right; to which the
time of the father’s death is an aid. Sri"krisuxa Tarka“LANKA"RA'S commentary on'the Ddiyabliga.

¥ Under the text whiclh deelares © porperty common to the married pair,”” the wife having an interest in
the property of her husband during his life, and there being nothing to annul her right after his decease,
how can the son and the rest have a elaim to the estate ¥ To this it is answered,—-No ; for, it is established
that her right is actually lost by the lapse of her husband’s right.  Accordingly, the right of the wife is
divestedd even when the effects are given away by her lord. See Coleb. Dig. Vol. 111, pp. 487, 488,

Morcover, respecting the wifi's ownership in the property of her husband, it has been said by Maxt
nd others @ if she make a gift which is indispensably necessary, if she expend in periodical ceremonies,
m entertaining guests, and so forth, while her husband is absent, such ownership will save her from the
suilt of thett.,”” ditdhshord.

Although Ji' e ravainas s has at first said “ there is no proof of the position, that the wife’s right in
her husband’s property, aceruing to her from marriage, ceases on his demise,” yet by saying immediately
ater it, = but the cessation of the widow’s right of property, it there be inale issue, appears only from the
law ordaining the suceession of male issue,”” (Vide Coleb. Da. bha. Ch. X1. Sect. I. para. 26), he has of
enurse admitted that the wite's right (acerued from marriage) to her husband’s property, in common with
him, ceases on Ais demise.

t+ Coleb. Da. Bha. p. 11. Da. T Sans. p. 2, Coleb. Dig. Vol. 1L pp. 508, 518. W. D4. Cra. Sang.
Cho fop. 1.

Sir William  Maenaghten defines the cause of heritable right in these terms :—% The most approved
conelusion appears to be that the inchoate right arising from birth, and the relinquishment by the occupant
(whether eticeted by death or otherwise,) conjointly create this right, the inchoate right which previously
existed becoming perfected by the removal of the obstacle, that is, by the death of the owner, (natural or
¢ivil,) or by his voluntary abandomment ;7 aud he refers to Sw‘krisuNa, cited in Colebrooke’s Digest, Vol.
I1. page 517, ax his authority.  This however is not the opinion of SRI'KrisuNa, nor of any of the other
authors of the law-books current in Bengal. None of them admits inchoate right avising from birth.
For instance, J1 MU rAvAIANA says: “There is no proof that property or right is vested by birth alone ; nor
is birth stated in the law as means of acquisition.”” (Nee Coleb, Da. bha. Ch. 1. para. 19). RAGHUNANDANA
says :—“As to what is written in Mitdkshard, viz. ‘by birth alone a person having ownership takes the
property : thisis a text of Gorama;so the venerable instructors maintain,”  that also signifies, the holy
teachers maintain, that on the extinction of the futhei’s right, his son, not any other relative, may take his
property, becanse sons have right to the property of their father by the very relation of birth by which they
are his issue, and which is superior to every other relation. It does not mean that sons have right by birth
in their father’s property, while his (the father’s) own right subsists ; for that would contradict Devala’s text
‘ when the father is deceased, lot the sons divide the father’s property, for they have no ownership while
the father is alive, and free frowmn defect.” Ddyatawa.” And Sri KRisusa, a follower of JI'aru Tav ‘A 1rANa, has
uo where used any expression which supports the proposition laid down by Sir William Macnaghten, On the
contrary, Sg1 KRISHNA, in his comment on J1'MU TAVATIANA’S Diyabhdga, says: “the teat of Gorawma,
which is cited in AMitdkshard, is unauthorised, or, if' it be authorised, it relates to the case of one, whose
father dies while the child is in the mother’s womb; clse a father, who has a mule issue, would not be
independant in regard to his own goods.”  (Vide Coleb. Da. bha. Ch. L. p- 9.) e then subjoins an
interpretation similar to that which oceurs in Ddyatatwa, and which is above quoted. Thus we are
Justified in the conclusion that Sir William Macnaghten’s definition of the cause of heritable right is not
according to the doctrine current in Bengal,

B

avastha.
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VYAVASTHAZDARPANA

L\

Herc the expressions ¢ futher” and ¢ son” (scverally) indicate any relation.* Dai. bhi. Ch. T.
para. .

3. (i) The phrase « the evistence (of the son) at the time of the father's death’ indicatcs v yqvactly
also the faetal existence of an heir in the womb.

The birth of the infant must however be awaited ; because, the issue, if a son, would at oncc
~ucceed, if a daughter, its succession after the mother is contingentt ; whilst a still-born child would
not in any way aflect the inheritance.

SeThrisiaa Tarka“taNea%s in the {ullowing instances has admitted the right of the child in 4.,
the womb.—In his exposition of Nanrana's text—where a division of the paternal estate is instituted
by sons, that becomes a topic of litization, called by the wise. partition of heritege”™—he says:
“the term by sonsis merely illustrative, for if it exclusively mean plurality and agency of sons.
it cannot comprchend the partition made between two  (parceners), by the intervention of an
" arbitrator. and (on account) of the child in the womb” ;. He says also: ¢ the text of Goraaa,
which is cited in Vitalshard, is unauthorised : or, if 1t Le authorised, it relates to the case of one,
whose father dies while the ¢hild 15 in the mothor’s womh.” S Kki=n¥vs comentary  on
ODayablidqu, Sans. pp. 2, 4, 18, See also Mitilsherd, Sans, pp. 221, 222, and the authorities which are
quoted in the Section treating of partition, and which show that the posthumous son has heritable

richt to the paternal grandfather’s property.

Hence the child conceived in the womb does not inherit, but it debars or suspends (for the
time) the succession of other heirs (to the property to which it will suceeed if born a son alive) ; for.
were it held otherwise. (viz. that any inheritance or property vested in the child iz utern, immediately
after the extinction of the father’s right,) then, onits dying in wfero, or abortion taking place. the
wother would inherit as ifs heir and successor, but this is inconsistent with the law. and contrary to

sagc.

1V. However, according to Ka“ry vyana's text—+ Let them deposit, free from disbursement, \ vivi 1)l
m the hands ot huudhic and wmitras, the property of such as have not attained maturity, as well as of
those who are absent ; thus the property of minors should be preserved until they attain their full
age,” (Coleb. Da. bha. Ch. III. Scct. I. para. 17)—the property, which a child conceived in the
womb can inherit on its being born a son (alive) should be deposited with its bandliut and wmitras.

¥ That ix to say, the expres<ion = father 7 is meant to signity the predecessor or former owner, and
“xen s meant to indicate any relative included i the order of suceession as entitled to inherit.  Thus
Gat the time of death of the former owner) the survival of the relation, entitled to succeeed, is the cine
vl his rigght.

T See Daughter’s Suceession.

T A share of the heritage with the brothers shall be allotted to those widows who have no otfspring,
out are supposed to be pregnant, to be held by thewn until they (severally) bear sons.  Vasista.
Widows here signify wives of deceased brothers.  1f they be supposed likely to bear sons, shares must be
absoallotted to them @ consequently, the meaning is, that shares are only allotted to the widows for the
Lehoaf of their sons (to be born). Vide Coleb Dig. Vol. TT1L. p. 86.

Pl meaning of the words * bandhu 7 and “mitra’’ will be given in the Sections treating of partition
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VYAVASTHAZDARPANA 9

I. Kunja Behédrf had four sons—Ridm Ballabh, Braja Ballabh, Jagat Ballabh, and Bhakta (use
Ballablu--RamBallabh, during the lifetime of his futher, dicd leaving a widow nuned Golok  bearng - on the vyavastdd
Mani, and Bhakta Ballabh died childless after Lis futher's death, Teaving s widow nuned Blagavati. No. 2.
The Dacen Court of Appeal, after taking the opinion of the Hindu Law Officars, awarded one third
fo the two dawshiers of Jagat Ballubh (to bie shared hetween them equally,) another third 1o Shiin
Ballabhy, son of Braja Ballubh, and the remaining third to the widow Bhawavatd, (becaose here hus-
boad badd supvived bis futlcr), and declaved Golok Mani entitled (uol fo w0 share, but) to tood and
raiment only. beeaase Lo loshod: R Ballable fued died before his futher. This award was
attirmed by the Sudder Dewanny Adaw Iut—Ray Shya’in Ballabh cersos Pran Krishna Ghose. 4th
Julv 18200 80D AR Vol T pe 55,

I Rim Ke-habh Reiy had three sons --Ridm Kumdr Riy. Ram Jiban Riy, and Rdan Kamal
Musst. Padu Mani. After this Rim

feshal dicd, Teaving his two remaining sons. The Pandits declared that the right of Rim Kumir

Rav. of whom Ran Kumir dicd without issue. leaving a widow

Riy to the property Jeit by his father Rdm Keshaly Riy was barred by his having died during
hos fothess Lipe s his widow therefore was not entitled to any share of the property of her deceased
Loshand’s frher s shie however was entitled to receive mrintenanes therefrom, and to take by
imberitonee, durineg her Bitecany property of - which her husband had possession during his Life.
The Swdder Conrt avcordinely disiisaed Pado Man's elaim, and declared that the option of swiner
e halder ot the estate for niintenance was left to her. Musst, Hemlatd Chondbardnt Appel-
Lnt reesos Musst, Pacde Mani Choudhurdnd Respoudent.—1Eth February 1825 80D AD R Vol
PV, p. 1.

FEE Ram Mand Chowdhurdni istituted acsuit, and gronnded Tier elaiim on that povtion of the
Voraest i of the Sud ler Pandit in s former appeal (preferved on the part of Musst. Hemlatt Chou-
thardnt reesos Mosste Padu Mani Choudhurdnis and - decided on the T4th February, 1825, 4, e
b ahove ecer which referved to lersnd which was as follows ;- either Riam Jiban or Ram
Koamal died daving the Titetime oft Shankaor? Disic thenr mother, she would take the share of the
Aeveqac il they both dicd hetore Lersshe would take the property of hothe Tt the mother dicd
test, and then the two brothers, the sons of {their sister) Musste B Mo, if they sareived thom,
would take their property, and affer their death, Rim M would succeed thereto as e hetr,

The Sudder Conrt determiined that the eladm of the plaimtitf was barred by the Vyarastlid given
m the former case and quoted by her, because she had not a son aldee ar the time of her mother's
death, and beeawse hier hrothers Riam Kamal and Ram Jibane had died bedore their mother-—Ritm
Mani Chowdhurdni eoeses Hemlatd Choudhurdni,. 6th January 18350 S. Do AR Vol VI 8.

, - - . . C G e e -
IV, [5hwer Chandra Kirfarma” ceesas Gobinda Chandra: Kartaemad. S0 C0 Conss B Lo po T,
See Manimohan Bose eerses Dhaonimi. 17t November 18530 S0 D0 A Rop. 910. See also the

«

cases (quoted in the suceession of fatker’s daughters son,

I. In the ease of Adwoita Chdnd - Mandol and others, petitioners, the opinton of  the Sudder Cusy
Court (present Tueker, Reid, and Parlow, Judwes) was, that the act of hivth or of conception ot an bewisyentho - vyavasd
heir in the womb was one and the same thing in the eve of the Bengal Taw, only that the hirth of the o &
mfant must be awaited 5 beeanse, if the issue be a daugliter, she wonld have no title s i a son, he

would inherit,  17th August 1843, 2 Sev, Cases, 131 Morley’s Digest, Vol 1L p. 327.

See the eases which respect the widow authorised to adopt, and the boy to be adopted by her:
and which are quoted in the part treating of adoption,
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VYAVASTHAZDARPANA. 11

5 Death merely (i- e. physical death) is not meant : it (alsoy alludes to
degradation (), the state of a travelling devotee, and the like (), because
of the analogy of the (circumstance which causes) extinction of right. Ddya-
bhidga. See Colerooke’s translation, Ch. I. para. 31.

(%) Degradtion occurs when one has slain a bréhman or committed some other atrocious crime,
and has not performed penance, and even refuses to submit to it * ; for Srikrishna Turkalankara +
and Roghunandana t are of opinion that the fallen sinner forfeits his right when he has not done
penance, and is averse to doing it.

le] The state of a hermit, as well as the extinction of wordly aflections is here comprehended un-
der the term “and the like.”  Srkrishua's commentary on Diyubhige. Sce Coleb. Da?]
bha'. p 14.

After withdrawing his affection (from things of this world,) if he ahdicate his estate in this form,
*“ let this be no longer wmine,” then indeed his right is divested by abdication: and afterwards, even
thoush temporal inclinations revive, the right is not renewed. The resignation can only be known
from the declaration of the party. Thus Roeghunandana, as Jeganna'tha Tarkapanchinaua re-
marks, is justified. T :

6 A person’s being absent and not heard of for twelve years entitles
his heirs to inherit his property : this rule is founded on the presumption
of his death.§

If no tidings of a person gone abroad be reccived for twelve years, his son and kinsmen should ac-
count him to be certainly dead.§ Jwma or Ya'ma

. N Yy s p ,
See Coleb. Dig. Vol. TI1. p. 815, + conunentary on A/)avz/ab/w/gn. p- 3.t Ddyatatmra. p. 3.
% Cob. Dig. Vol. 1L p. 525. Sce Dagatatwa, p. 3. and Srikrishra’s comment on Diyabla ga, p. 5.

§ In fixing the date of the death of missing persons, the holy sages (Rishis) and compilers are not of ono
epmion, as is manifest from the texts quoted in N irnaya-Sindhu. * So if the time of twelie years of a
person's absence have gone by, they shall cause his death-rites to be solemnised at the  comunencement
of the thirteenth your (Vedddha Manuw ). 1t no tidings b2 had of a person for twelve vears, such person
shall be treated as one dead, by the burning of hix efficy made of  Kusha grass (Vedkaspati). T any one’s
father be absent, and neither a letter nor any news of him be received, then at the end of 15 years, his efivy
shall he formed and burnt in the manner presceribed by the law ; from which date all his obsequies <hall be
pcrﬁmcd ( Bhabishya Purdna). 1t is said in Madana-Ratpa that (the rule of ) waiting for teelve years
appl.ies to all missing persouns, except a father. But (it is written) in Grijhyakdarikd—+Tt ix =aid that the ob-
soquies of a missing person in the first period of life (i o. under H0 years of age ) should be performed atter
the lapse of 20 years, of one of middle age (under 75,) after fitteen years, and of a per~on in the lust period

of life (above 70 years) after twelve yeurs ™ (from the day of his or her disappearance. )

Vyavasthd.

Vyavasthd.

Au!burxt_\'
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VYAVASTHAZDARPANA. 18

There are only two periods of partition rightly declatred : one, when
the right ceases by the owner’s degradation for his sins, disregard of
temporal matters, or actual death ; the other, by the choice of the
father, while his right still subsists.—Coleb: D4. bh4. Ch. I, p. 20, para. 44.

It is thus established: that two periods exist for the partition of father’s property.

'The same periods ulso exist for the partition of a paternal grandfather’s property, only with
this difference that the choice of the father should be dependent on the cessation of the mother’s
(and step mother's) citamcnia. + This will be fully explained in the Chapter treating of
partition. q v. ’ ‘

In truth, the sons at (each of) these two periods become entitled to partition, as is expressly laid
down by Raghunandana—* If the right of property be annuvlled by death or by degradation, or
by the quitting of the condition of a householder, the sons are entitled to paitition ; and so they are
cven though the right of property remain, if the father be devoid of wishto keep property which

pertains to him { Déyatatwa p. 3.

But Raghunandana, a modern compiler respected in Bengal, having in his Tithitatwa fixed the dato
of the death of wissing persons according to the text of Jama or Yama quoted under Vyavastha” No. 6,
it has Deen the practico of the Mindus of this counfry to account and treat missing persons as
dead immedieately on the expiry of twelve years from the date of their last trustwerthy tidings, without any

question of age or relutionship.

Lir Thomas Strange has quoted (and he iss followed by Sir William Macnaghten ) from Nirnaya-Sindhu
merely what is therein given from Grijhyakdrika, and has stated that tobe the opinion of the author of
Nirnaya-Sindhu.  This however is not the case : the author of Nirnaya-Sindhu has expressed no opinion
of his own ; he has merely quoted the different opinions of the sages aud compilers, as is manifest from the

Juotation ahove given in totidem verbis,

The same learned English writers say : “according to some authontwq tho term of twelve years applies
to n‘ng persons’ whose uge exceeds fifty years; for all under that an'e, the term allowed for re-appear-
ance is twenty four years.” But I find no authority which prescribes twenty four years for the re-appear-
ance of & missing person of any age.

t Vide W, D4 . Cra. Sang. Ch. IV, p. 01,"para. 1. Coleb. D4. bh4. Ch. 1. para. 45, Ch. IL. para. 1.

! See Coleb, D4. Uhg Ch 1. Note 33.
D

When right to pa
tion arises.
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VYAVASTHADARPANA. 15

I. Braja Rém S4hi-had five sons—Hari Krishna S£hi, Joy Krishna S£ha, Manohar Dés S4hi
Ramd Kénta S4hi, and Rim Kdnta S&ha—Joy Krishna went to Jessore in 1197 B. S.and no tidings
were ever heard of him afterwards. Braja Rdm died in 1200 B. S. and after his death, Joy Krishna's
wife sued for her husband's share in all the property acquired while her husband aud his brothers
were united. ‘T'he Zillah Judge sceing that the funeral obsequies of Joy Krishna took place after
8 lapse of twelve years from the date of his disappearance ; and that his father Braja Rim died in
1200 B. S. decreed the plaintiff 's claim on the groupd of her father-in-law having died lLefore her
husband's funeral obsequies were performed. The Provincial Court of Dacca reversed this decree
on the ground of Joy Krishna being missing during the life-time of his father, and conscquently his
wife and grand son (daughter’s son)) having no claim to the property asquired by "iraja Rém. A
special appeal from this decision was admitted by the Sudder Court in consequence of their Pandits
delivering a Vya vastha” stating—that if a man is missing duging the life-time of his father, the
Hindu-law allows twelve years for his re-appearance ; that if three or four years after his dis-
appearance his father dies, his wife is not immediately entitled to share in thg property of his father,
(the wife of the son not being mentioned in any of the treatics on inharitence as heir to the property
of her father-in-law ) ; but after a lapse of twelve years, if no tidings be heard of her husband, (and

if there be no son, grand son, or and great grand son), she may claim her husband's share of his
father’s property.

But at the time of trying the case, the Court having perused a deed of partition entered into by
Braja Rém, and also other documents, referred the case to their Pandits for their ;inniun ; and the
Pandits on seeing these papers, declared that in the present case, the wife and grand son of Joy
Kri-hna had no right toany thing, but the sum fixed in the said deed for their maintenance, the will of
the owner being all that is naces-ary in cases of self acquired property, and that a division made of
such property by the owner, who is not a minor, and is of sound mind, cannot be disturbed. The
Court accordingly affirmed the decision of the Prgvincial Court.* Musst. Ayﬁb_atll (since deceasesd)
versus R4j Krishna S8hha and others, 25th April, 1820. S. D A. R: Vol. I11. p. 28.

11. Inthe case of RAm Nérdyan Bandyopddhydy (Banerjea) versus. Bala Rim Bandyopd-
dhydy the doctrine of presuming the death of an absent person unheard of, after a lapse of twelve

years (from the day of his departure) has been recoguized and accepted bythe Judges of the Supreme

Court § and it has been declared by the second Pandit of the Sudder Dewany Adawlut, the Pandit of
the Provincial Court of Calcutta, the head Pandit of the College, and another Pundit ¢¢ that he who
has absented himself for the period of twelve years, and of whom no intelligence has been recioved
during that time, must he considcred as certainly dead ; and should he even return after that time,
he had forfeited the rights of the livingt.—East's notes, case 85. Morley's Dig. Vol. 11. p. 152.

*  Although the decision in the cuse turned on a matter of fact, rather than on a point of Hindu-law,

yet it may be observed as a rule of the Hindu-law, that a missing persou shall not be considered dead uutil -

the period of twelve years shall have elapsed from tho datd of his disappearance. In the present case as
the father of the plaintit’s hushand died before his son’s death could be presumed, his son, that is the plain-
iiﬂ<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>