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COMMODITY FUTURES TRADING 
COMMISSION 

[ 17 CFR Parts 10.12 and 147 ] 

OPEN COMMISSION MEETINGS; 
EX PARTE COMMUNICATIONS 

Proposed Rules Implementing the 
Government in the Sunshine Act 

The Commodity Futures Trading 
Commission proposes to adopt rules 
concerning the opening of meetings of 
the Commission to public observance and 
prohibiting ex parte communications be¬ 
tween certain persons outside the Com¬ 
mission and Commission decisional em¬ 
ployees. When adopted, the rules will 
reflect the Commission’s implementation 
of the open meeting requirements of 
section 3(a) of the GPovemment in the 
Sunshine Act, Pub. L. 94-409, and the 
prohibitions against ex parte communi¬ 
cations contained in section 4 of that 
Act.^ 

The open meeting provisions will com¬ 
prise a new Part 147 of Title 17 of the 
Code of Federal Regulations. To imple¬ 
ment the ex parte communication pro¬ 
visions, the Commission proposes to re¬ 
vise certain sections of the Commission’s 
Rules of Practice, which comprise Part 
10 of Title 17, and the Commission’s 
Rules Relating to Reparations Proceed¬ 
ings, which comprise Part 12 of Title 17. 

A section-by-section explanation and 
the text of the Commission’s proposed 
rules are set forth below: 

Open Commission Meetings 

GENERAL POLICY CONSIDERATIONS, PURPOSE 
AND SCOPE OF RULES; DEFINITIONS 

Proposed § 147.1 of Part 147 generally 
describes the purpose and scoi>e of the 
rules and states the Commission’s de¬ 
sire to inform the public of its activities 
and to conduct its business in an open 
manner to the fullest possible extent pur¬ 
suant to the rules of Part 147. Proposed 
§ 147.2 defines various terms us^ in 
Part 147. Consistent with the Govern¬ 
ment in the Sunshine Act, the term 
“meeting” is broadly defined to mean the 
deliberations of a quorum of Commis¬ 
sioners that determine or result in the 
joint conduct or disposition of official 
Commission business. The Commission 
intends broadly to construe this defini¬ 
tion to treat as a meeting subject to these 
regulations all deliberations by any 
group of Commissioners constituting a 
quorum that relate to the business of 
the Commission, whether or not any of¬ 
ficial action is taken or formal decision 
made as a result of those deliberations. 

GENERAL REQUIREMENT OF OPEN MEETINGS; 
GROUNDS UPON WHICH MEETINGS MAY BE 
CLOSED 

Proposed S 147.3(a) states the general 
requirement that every portion of every 
meeting of the Commission shall be open 
to the public, and generally prohibits 

' The open meeting rules are being pro¬ 
posed following consultation by the Com- 
inisslon with the OfiQce of the Chairman of 
the Administrative Conference of the United 
States as required by section 3(a) ot the 
Government in the Sunshine Act, S UB.O. 
552b(g). 

Commissioners from conducting or dis¬ 
posing of Commission business other 
than in accordance with the rules of Part 
147. Meetings are also prohibited from 
being held in places which discriminate 
on the basis of race, color, creed, national 
origin, ancestry, religion or sex. So long 
as the orderly conduct of Cmnmisslon 
business and effective operation of the 
Commission permit, the Commission will 
attempt to hold open meetings at times 
and in locations which maximize public 
convenience, and will allow persons in 
attendance at open meetings electron¬ 
ically to record or otherwise transcribe 
the proceedings. Of course, persons seek¬ 
ing to attend open meetings will not be 
burdened by any precondition to admit¬ 
tance; thus the Commission will not re¬ 
quire that they identify themselves or 
whom they represent or disclose their 
purposes for wishing to attend. 

Certain types of meetings or portions 
of meetings and certain information per¬ 
taining thereto are permitted to be 
treated as non-public pursuant to ex¬ 
emptions contained in section 3(a) of 
the Government in the Sunshine Act. 
Section 147.3(b) of the proposed rules 
sets forth in detail these ten exemptions 
pursuant to which meetings may be 
closed to the public. It further states that 
the requirements of proposed §§ 147.4, 
147.5 and 147.6—which generally set 
forth the procedures for annoimcing and 
for closing meetings—shall not apply to 
any information pertaining to closed 
meetings that woiild otherwise be re¬ 
quired to be made puUlc by the open 
meeting rules. 'The Introductory lan¬ 
guage of § 147.3(b) emtdiasizes, however, 
that the Commission may determine that 
the public interest requires that any 
meeting or portion thereof, or any in¬ 
formation related thereto, which the 
Commission might lawfully treat as non¬ 
public pursuant to 5 147.3(b), should 
nevertheless be opened and made avail¬ 
able to the public. 

The first exemption from the general 
open meeting requirement is embodied 
in proposed § 147.3(b) (1) and relates to 
matters the disclosure of which are 
specifically authorized by Executive 
order to be kept secret in the interests of 
national defense or foreign policy and 
which in fact have been properly classi¬ 
fied under such an Executive order. The 
second exemption, contained in proposed 
5 147.3(b) (2), encompasses matters that 
relate solely to internal personnel rules 
and practices of the Commission or any 
other Federal agency. Under the rules, 
the application of this exemption will ex¬ 
pressly be limited to specific types of 
matters affecting agency personnel rules 
and practices; it will not be invoked to 
close meetings that concern the general 
operations of the Commission, including, 
for example, general Commission budget- 
arj’ matters.- 

s Of course, when meetings concerning 
Commission operating priorities or budgetary 
considerations focus on certain specific kinds 
of problems, the Commission may find It 
necessary and iq>proprlate to close a portion 
of a meeting to the public as permitted by 
other exemptions contained in proposed 
{ 147 .S(b). 

Proposed 5 147.3(b)(3) protects 
against disclosure of matters si>ecifically 
exempted from disclosure by statute. 
This will include, but will not necessarily 
be limited to, data and information ob¬ 
tained by the Commission pursuant to 
sections 8 and 16 of the Commodity Ex¬ 
change Act, as amended, 7 U.S.C. 12 to 
12-3 and 20. 

Meetings concerning or involving dis¬ 
cussions of trade secrets and commercial 
or financial information obtained from a 
person and privileged or confidential will 
be protected under proposed 5 147.3(b) 
(4), and the fifth exemption, proposed 
5 147.3(b)(5), will p>erinit the Commis¬ 
sion to discuss in confidence matters that 
invidve accusing any person of a crime, 
or formally censuring any person. 

Proposed 5 147.3(b)(6), the sixth ex¬ 
emption from the general open meeting 
requirement, encompasses matters in¬ 
volving information of a personal nature 
the disclosure of which would constitute 
a clearly imwarranted invasion of per¬ 
sonal privacy. Discussions involving 
certain investigatory records compiled 
for law enforcement purposes, or in¬ 
formation which, if written, would be 
contained in such records are the sub¬ 
ject of the sevenUi exemption, contained 
in proposed 5 147.3(b)(7). Proposed 
5 147.3(b)(8) will permit the Commis¬ 
sion to hold a non-public meeting, con¬ 
cerning information contain^l in or re¬ 
lated to certain reports prei>ared by, on 
behalf of, or for the use of the Commis¬ 
sion or any other agency responsible for 
regulating or supervising financial in¬ 
stitutions, but o^y to the extent that 
premature disclosure of such informa¬ 
tion would be likely to have an adverse 
effect on commodities market conditions. 

Exemption nine, proposed § 147.3(b) 
(9), pertains to matters involving in¬ 
formation the premature disclosure of 
which would be likely to lead to sig¬ 
nificant financial speculation in cur¬ 
rencies, securities, or cmnmodities, sig¬ 
nificantly endanger the stability of any 
financisd institution, or, in general, frus¬ 
trate significantly the Implementation 
of a proposed Commission action. Fi¬ 
nally, the tentti exemption, as set forth 
in proposed 5 147.3(b) (10), relates to 
matters which specifically concern the 
Commission’s Involvement in federal or 
state civil actions or similar legal pro¬ 
ceedings, or formal adjudications by the 
Commission. 

The Commission intends to construe 
these exemptions narrowly in light of 
the broad remedial purposes to be served 
by the open meeting requirements, al¬ 
though not so narrowly as to defeat the 
important competing policy considera¬ 
tions that Congress recognized by the 
adoption of the exemptive provisions. 
Thus, for example, the seventh and 
tenth exemptions, as incorporated in 
5 147.3(b)(7) and 147.3(b) (10) respec¬ 
tively, -will normally be invoked only to 
close meetings relating to specific inves¬ 
tigative, enforcement or litigation mat¬ 
ters (either existent or proposed); they 
will not be invoked as a basis for closing 
meetings which involve no more than 
generalized legal discussions or at which 
the Commission receives legal or other 
advice of a general nature. 
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Procedure for Announcing Meetings 

Advance notice of all Commission 
meetings is required to be provided to the 
public by proposed § 147.4(a). Generally, 
the advance notice must be made by a 
public announcement at least one week 
before the meeting. The notice will gen¬ 
erally Indicate the date, time, place and 
subject matter of the meeting, including 
which portlems of the meeting shall be 
open or closed to the public, and desig¬ 
nate an official of the Commission who 
may be contacted for further informa¬ 
tion about the meeting. However, when 
a majority of Commissioners determines 
by a recorded vote that Commission 
business requires the holding of a meet¬ 
ing upon less than a week’s public notice, 
proposed S 147.4(b) will allow the Com¬ 
mission to make the public annoimce- 
ment required by § 147.4(a) at the 
earliest practicable time. 

Proposed § 147.4(c) provides that nec¬ 
essary changes in the time or place of 
a meeting for which a public announce- 
mrat has previously been made shall be 
publicly annoimced at the earliest prac¬ 
ticable time. A change in the subject 
matter of a previously announced meet¬ 
ing, or a change concerning which por¬ 
tion or portions of a previously an¬ 
nounced meeting will be <^n or closed 
to the public, must be authorized by a 
majority of Commissioners, determined 
by a recorded vote, and publicly an¬ 
noimced at the earliest practicable time. 

The methods by which meetings are 
to be publicly announced—as required 
by proposed §§ 147j4 (a), (b) and (c) — 
are set forth in proposed §8 147.4(d) 
and (e), and include a public calen¬ 
dar to be printed and regularly distrib¬ 
uted to interested persons, publication in 
the Federal Register of the public an¬ 
nouncements, and direct public access to 
the Ccanmission’s Office of the Secretar¬ 
iat, which may be contacted during nor¬ 
mal business hours for information 
about meetings. 

General Procedure for CTlosing Meet¬ 
ings 

In accordance with the provisions of 
proposed 8 147.5, a Commission determi¬ 
nation to close a meeting, as authorized 
pursuant to 8 147.3(b), shall be made 
only upon the majority vote of all Com¬ 
missioners. The vote of each Commis¬ 
sioner must be recorded and no proxies 
shall be allowed. While a separate re¬ 
corded vote must be taken with respect 
to each meeting or portion of a meeting 
to be closed or with respect to any re¬ 
lated information to be withheld, a single 
vote may be taken with respect to a 
series of meetings or with respect to re¬ 
lated information when all meetings In 
the series involve the same matters and 
are scheduled to be held within a 30-day 
period. 

To the extent that his interests may be 
directly affected, proposed 8147.5(d) 
permits any person to petition the CcHn- 
mission in writing to close a portion of a 
meeting pursuant to any of three spe¬ 
cific exemptive provisions contained In 
8 147.3(b). Upon request of any Commis¬ 
sioner, the Commlssicm shall cast a re¬ 

corded vote whether to close that portion 
of the meeting. 

Proposed 8 147.5(e) will permit any 
Commission employee to petition the 
Commission in writing to open a meeting 
or portion thereof which might other¬ 
wise be closed if that employee’s appoint¬ 
ment. employment or dismissal is the 
subject of the meeting or piortion of the 
meeting. Upcwi receipt of a petition from 
an employee, the Commission shall open 
the meeting or portion of the meeting to 
the public. 

Within one day after any vote has been 
taken pursuant to one of the foregoing 
subsectimis of § 147.5, the Commission 
will be required under priHiosed 8 147.5 
<f) to make publicly available a written 
copy of the vote, as well as a full writ¬ 
ten explanation of the Commission’s ac¬ 
tion closing any portion of any meeting— 
including a list of persons expected to 
attend the meeting end their affiliations. 
In addition, for every meeting or portion 
of a meeting closed to the public, the 
Commission’s General Counsel is re¬ 
quired by proposed 8 147.5(g) to certify 
publicly that, in his or her opinion, the 
meeting or portion thereof may be closed, 
stating each relevant exemptive provi¬ 
sion contained in 8147.3(b). 

Proposed 88 147.5(h) and 147.5(1) re¬ 
quire that the following shall be made 
available for public Inspection in the 
Commission’s Public Reference room: 
written copies of votes to close meetings; 
written explanations, pursuant to 8 147.5 
(f), of the Commission’s action in closing 
portions of meetings; certifications of 
the Commission’s General Counsel re¬ 
quired by 8 147.5(g); and a statement 
from the presiding officer at every meet¬ 
ing which is closed, in whole or in part, 
setting forth the time and place of the 
meeting and the persons present. 

Special Procedure for Closing Certain 
Meetings 

A special procedure for closing Cwn- 
mission meetings or portions of meetings 
that may prcHierly be closed pursuant to 
any one or more of five specific exemp¬ 
tions found in 8 147.3(b) Is set forth in 
proposed 8 147.6.* Section 147.6(a) pro¬ 
vides that any meeting or portion of a 
meeting may be closed pursuant to these 
five exemptions upon a majority vote of 
Commissioners cast at the beginning (rf a 
meeting or portion of a meeting. Section 
147.6(b)- states that the proiislons of 

’Section 3(a) of the Government in the 
Sunshine Act, 5 U.S.C. 562b(d)(4), provides 
that any agency, a majority of whose meet¬ 
ings may properly be closed to the public pur¬ 
suant to one or another of these five exemp¬ 
tions, may adopt regulations implementing 
special procedures for closing meetings pur¬ 
suant to these exemptions. In reviewing the 
agendas for Commission meetings held since 
the creation of the Commission in April 1975, 
the Commission has found that well in ex¬ 
cess of a majority of agenda items com¬ 
prise, and well in excess of a majm’ity of 
Cmnmission meeting time has bem devoted 
to, matters that are encompassed by these 
five exemptions. Accordingly, the Commis¬ 
sion has prtqioeed f 147.6 to implement the 
special procedures set forth in 5 DSC 552b 
(d) (4). 

8147.4 (relating to the announoeineni ef 
meetings) and certain provlsloni of 
8147.5 (relating to the general proeedure 
for closing meetings) shall not aiHdy to 
meetings or portions thereof to wUch 
§ 147.6(a) Is applied. 

A written copy of all votes taken pur¬ 
suant to 8 147.6(a) Is required by 8 147.6 
(c) to be made publicly available In the 
Commission’s Public Reference Room 
and the Commission is required to make 
the earliest practicable public announce¬ 
ment of the time, place and subject mat¬ 
ter of any portion of a meeting to which 
§ 147.6(a) is applied. 
Maintenance of Transcripts. Recordings 

AND Minutes of Closed Meetings 

As a general rule, proposed 5 147.7(a) 
requires the Commission to make a com¬ 
plete transcript or electronic recording ol 
each meeting or portion of a meeting 
closed to the public. However, in the case 
of meetings or portions of meetings that 
may be closed pursuant to any one or 
more of four specific exemptions found in 
§ 147.3(b),* proposed 8 147.7(b) wifi al¬ 
low the Commission merely to keep a set 
of minutes fully describing and summa¬ 
rizing all matters discussed and all ac¬ 
tions taken. 

Public Availability of and Requests for 
Copies of Transcripts, Recordings and 
Minutes of Closed Meetings 

The Commission is required by pro¬ 
posed 8 147.8(a) prtxnptly to make avail¬ 
able in its Public Reference Room the 
transcript, electronic recording or set of 
minutes that § 147.7 requires to be kept 
with respect to each closed meeting or 
portion of a meeting, except that the 
Commission is not required to disclose 
any items of discussion or testimony that 
are determined to contain information 
which may be withheld under 8 147.3(b). 
Pursuant to proposed section 147.8(b). 
this determination will be made by the 
Director of the Commission’s Office of 
Public Information after consultation 
with the Commission’s <5eneral Counsel 
and the Director of any affected staff di¬ 
vision; any person (Ejecting to a deter¬ 
mination may, by written petition, seek 
Commission review of that determina¬ 
tion. 

Under the provisions of proposed 
8 147.8(c), the Commission is required to 
keep the transcript, electronic recording 
or set of minutes required to be made 
of a closed meeting or closed portion of 
a meeting for at least two years after the 
meeting, or until one year after the con¬ 
clusion of any Commission proceeding 
with respect to which the meeting or por¬ 
tion was held, whichever is longer. 
• Copies of t’-anscripts, tran.^criptions of 
electronic recordings or sets of minute< 
publicly available under 8 147.8 < a) which 
disclose the identity of each speaker, are 
required by proposed 8 147.9 to be fur¬ 
nished upon request to any person at the 
actual cost of duplication or transcrip¬ 
tion. These costs shall be determined 
by reference to the schedule of fees In- 

* These exemptions can also serve as a basis 
for invoking the special procedure for cloe- 
inp meetings pursuant to proposed ? 147 6, 
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corpcMrated in the Commission’s rules 
implementing the Freedom of Informa- 
twm Act 17 CFR 145b. 

Interpretation of Part 147 With 
Other Provisions of Law 

Finally, proposed i 147.10 makes clear 
that nothing in Part 147 shall otherwise 
expand or limit the preset rights of any 
person under the Commissiim’s rules im¬ 
plementing the Freedom of Information 
Act as set forth in Part 145 of Title 17, 
except that the exemptions to the general 
open meeting requirement that are set 
forth in § 147.3(b) shall apply to any 
request made under the Commission’s 
Freedom of Information Act Rules (Part 
145) for access to transcripts, recordings 
or sets of minutes described in Part 147. 
Further, § 147.10 notes that Part 147 does 
not authorize the Commission to with¬ 
hold any record (including transcripts, 
recordings or sets of minutes required 
by Part 147) from any person which is 
otherwise available under the Commis¬ 
sion’s rules implementing the Privacy 
Act as set forth in Part 146 of Title 17, 
and that the provisions of Chapter 33 of 
Title 44 of the United States Code re¬ 
garding the disposal of records shall not 
apply to the transcripts, recordings or 
sets of minutes described in Part 147, 

The text of proposed Part 147 of Title 
17 of the Code of Federal Regulations 
is as follows: 

PART 147—OPEN COMMISSION 
MEETINGS 

Sec. 
147.1 General policy considerations, pur¬ 

pose and scope of rules relating to 
open Commission meetings. 

147.2 Definitions. 
147.3 General requirement of open meet¬ 

ings; grounds upon which meetings 
may be closed. 

147.4 Procediire for announcing meetings. 
147.5 General procedure for closing meet¬ 

ings. 
147.6 Special procedure for closing certain 

meetings. 
147.7 Maintenance of transcripts, record¬ 

ings and minutes of closed meet¬ 
ings. 

147.8 Public availability of transcripts, re¬ 
cordings and minutes of closed 
meetings. 

147.9 Requests for copies of transcripts, 
recordings or minutes of closed 
meetings. 

147.10 Interpretation of this part with other 
provisions. 

Authoritt: Sec. 3(a), Pub. L. 94-409, 90 
Stat. 1241 (5 U.S.C. 552b); sec. 101(a) (11), 
Pub. L. 93-463, 88 Stat. 1391 (7 IT5.C. 4a(J) 
(Supp. V, 1975)). 

§ 147.1 General policy considerations, 
purpose and scope of rules relating 
to open Commission meetings. 

(a) This part contains the rules of 
the Commodity Futures Trading Com¬ 
mission implMnenting the open meet¬ 
ing requirements of the Government In 
the Sunshine Act (Pub. L. 94-409, 90 
Stat. 1241, 5 U.S.C. 552b). These rules 
aiH>ly to all deliberations of a quorum 
of the Commission which determine or 
result In the conduct or disposition of 
oflSclal Commission business, with the 

exception of d^iberations required or 
permitted by §§ 147.4, 147.5 or 147.6. 

(b) Among the primary purposes of 
these rules is the Commission’s desire 
to inform the public to the fullest extent 
possible of its activities as an aid to its 
properly carrying out its responsibility 
for administrating and «if(Hx;ing the 
Commodity Exchange Act, as am^ded, 
7 U.S.C. 1, et seq., and the Commission’s 
belief that, in order to guarantee public 
confidence in the integrity of its deci¬ 
sion-making, it must, to the fullest pos¬ 
sible extent, conduct its business in an 
open manner. 

§ 147.2 Definilions. 

For purposes of this part: (a» “Agen¬ 
cy” includes the Commodity Futures 
Trading Commission; 

(b) “Commission” means the Com¬ 
modity Putui*es Trading Commission; 

(c) “Commissiouer” means a member 
of the Commodity Futures Trading Com¬ 
mission duly aiH>ointed as a Commis¬ 
sioner in accordance with sectiim 2(a) 
(2) of the Commodity Exchange Act, as 
amended, 7 U.S.C. 4a(a); 

(d) “Meeting” means the delibera¬ 
tions of a quoriun of Commissioners that 
determine or result in the joint conduct 
or disposition of official Commission 
business, but does not include delibera¬ 
tions required or permitted by §§ 147.4, 
147.5 or 147.6; 

(e) “Person” includes an individual, 
partnership, corporation, association, 
exchange or other witity or M^aniza- 
tion; 

(f) “Quorum” means at least the 
minimum number of Commissicmers re¬ 
quired to take action on behalf of the 
(Tbmmission. 

§ 147.3 General requirement of open 
meetings; grounds upon which meet¬ 
ings may be closed. 

(a) Commissioners shall not jointly 
conduct or dispose of agency business 
other than in accordance with the rules 
of this part, and meetings shall not be 
held in places which restrict member¬ 
ship or attendance or otherwise dis¬ 
criminate on the basis of race, color, 
creed, national origin, ancestry, religion 
or sex. Except as provided in paragraph 
(b) of this section, every portion of 
every meeting of the Commi^ion shall 
be open to public observation. 

(b) Except where the Commission 
finds that the public interest requires 
otherwise, meetings or portions of meet¬ 
ings shall not be open to public observa¬ 
tion, and the requirements of §§ 147.4, 
147.5 and 147.6 shall not apply to any 
information pertaining to such meetings 
or portiims of meetings btherwise re¬ 
quired by the rules oi this part to be 
publicly disclosed, where the Cwnmissitm 
determines that such meetings or por¬ 
tions of meetings or the disclosure of 
such information is likely to: 

(1) Disclose matters that (1) are spe¬ 
cifically authorized under criteria 
established by an Executive (xder to be 
kept secret In the Interests of national 
defense or foreign policy, and (11) are 

in fact properly classified pursuant to 
such Executive order; 

(2) Relate solely to the internal per¬ 
sonnel rules and personnel practices of 
the Commission or any other agency of 
the Government of the United States, in¬ 
cluding, but not limited to, operational 
rules, guidelines, and manuals of pro¬ 
cedure for investigators, auditors, and 
other employees (other than those rules 
and practices which establish legal re¬ 
quirements to which members of the 
public are expected to conform) ; 

(3) Disclose matters specifically ex¬ 
empted from disclosure by statute (other 
than the Freedom of Information Act. 
as amended, 5 U.S.C. 552), provided 
that such statute (i) requires that the 
matters be withheld from the public in 
such a manner as to leave no discretion 
on the issue, or (ii) establishes particu¬ 
lar criteria for withholding or refers to 
particular types of matters to be with¬ 
held. This includes, but is not limited to, 
data and information which would sep¬ 
arately disclose the business transac¬ 
tions of any person and trade secrets or 
names of customers that have been ob¬ 
tained by the Commission in an inves- 
tiga'bion conducted pursuant to section 
8 or section 16 of the Commodity Ex¬ 
change Act, as amended, 7 U.S.C. 12 to 
12-3 and 20, for the efficient execution 
of the provisions of that Act or in order 
to provide information for the use of 
Congress; 

(4) Disclose trade secrets and com¬ 
mercial or financial information obtain¬ 
ed friMn a person and privileged or con¬ 
fidential including, but not limited to: 

(i) Information contained in any doc¬ 
ument submitted to or required to be 
filed with the Commission where the 
Commission has undertaken fcnmally or 
informally to receive such submission or 
filing for its use or the use of specified 
persons only, smd the information is of a 
kind not normally disclosed by the per¬ 
son from whom it was obtained includ¬ 
ing, but not limited to: 

(A) Certain information on Form 
1-FF required filed pursuant to 17 CFR 
1.10 and schedules 1, 2, 4, 5, 6, 7, 8, and 
9 thereto: 

(B) Reports of stocks of grain, such 
as Forms 38, 38C, 38M and 38T, required 
to be filed pursuant to 17 CFR 1.44; 

(C) Statements of reporting traders 
on Form 40 required to be filed pursuant 
to 17 CFR 18.04; 

(D) Statements cmicerning special 
calls on positions required to be filed 
pursuant to 17 CJPR 21.00; 

(E) Statements cwicerning identifi¬ 
cation of special account on Form 102 
required to be filed pursuant to 17 CTFR 
17.01; and 

(P) Reports filed on fcwms in the 01, 
03 and 04 series required to be filed pur¬ 
suant to 17 cm 17.00, 18.00 and 19.00; 

(ii) Information ciHitained in reports, 
summaries, analyses, transcripts, letters 
or memoranda arising out of. In antici¬ 
pation of or in connection with an ex¬ 
amination or inspecUon of the books 
and records of any person or any other 
formal or Informal Inquiry or investiga¬ 
tion: and 
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(ill) Information for which confiden¬ 
tial treatment has been requested and 
granted In accordance with 17 CFR 
145.9; 

(5) Involve accusing any person of a 
crime, or formally censuring any persrni. 
Including but not limited to: 

(I) Requests by the Commission that 
the Attorney General of the United 
States Institute a criminal action against 
any person believed to have violated any 
provision of the Commodity Exchange 
Act, as amended, 7 UJS.C. 1, et seq., or 
any rule, regvfiation or order thereunder ; 

(ii) The consideration of any admin¬ 
istrative proceeding instituted or to be 
ipstituted by the Commission against 
any person for a violation of the Com¬ 
modity Exchange Act, as amended, 7 
U.S.C. 1, et seq., or any rule, regulation 
.or order thereunder; 

(6) Disclose information of a personal 
nature where disclosure would constitute 
a clearly unwarranted invasion of per¬ 
sonal privacy, including, but not limited 
to, information of that character con¬ 
tained in; 

(i) Piles concerning employees of the 
Commission; 

(II) Files concerning persons subject 
to relation by the Cwnmlssion, includ¬ 
ing files with respect to applications for 
registration as a futm^ commission 
merchant, an association person, a floor 
broker, a commodity pool operator, a 
commodity trading advisor, and bio¬ 
graphical data forms submitted with such 
applications. Examples of the informa¬ 
tion on the applications or forms which 
may be protected are a person’s home ad¬ 
dress, social security number, date and 
place of birth and, in appropriate cases, 
some of the information concerning prior 
arrests, indictments, criminal convic¬ 
tions or other sanctions imposed by state 
or federal courts or regulatory authori¬ 
ties; and 

(ill) Piles containing information for 
which confidential treatment has been 
requested and granted in accordance 
with 17 CFR 145.9; 

(7) Disclose investigatory records 
(xxnpUed for law enforcement purposes, 
or information which if written would be 
contained in such records, to the extent 
that production of such records or infor¬ 
mation would (i) interfere with Miforce- 
ment proceedings (il) deprive a person 
of a right to a fair trial or an impartial 
adjudication, (ill) constitute an unwar¬ 
ranted invasion of personal privacy, (Iv) 
disclose Uie identity of a confidential 
source, (v) disclose investigative tech¬ 
niques and procedures, or (vl) oidanger 
the life or physical safety of law enforce¬ 
ment personnd. Investigatory records 
and Information Include all documents, 
records, transcripts, correspondence and 
related memoranda and work-product 
concerning examinations and other in¬ 
quiries or investigations and related 
litigation as authorized by law, which 
pertain to or may disclose the possible 
violations by any person of any provi¬ 
sion of law, including the Commodity Ex¬ 
change Act, as amended, or of any rule or 
regulation adopted by the Commission 
or which pertain to the qualifications of 
any person registered or seeking registra¬ 

tion under that Act or of any person af¬ 
filiated with such person; and all writ¬ 
ten commimlcations from or to any per- 
ami who has confidentially complained or 
otherwise furnished information respect¬ 
ing such possible vloteitions, as well as 
all ccHTespondence and memoranda in 
connection with such confidential com¬ 
plaints or information; 

(8) Disclose information contained in 
or related to examination, operating, or 
condition reports prepared by, on behalf 
of, or for the use of the Cranmlsslon or 
any other agency responsible for the reg¬ 
ulation or supervision of financial in¬ 
stitutions when the premafiire disclosure 
of such information would be likely to 
have an adverse effect on commodities 
market conditions: 

(9) Disclose information the prema¬ 
ture disclosure of which would be likely 
to (i) lead to significant financial 
speculation in currencies, securities, or 
commodities, (ii) significantly endanger 
the stability of any financial institution, 
or (ill) frustrate significantly the imple¬ 
mentation of a proposed (Commission ac¬ 
tion, except where the Commission has 
already disclosed to the public the con¬ 
tent or nature of its proposed action, or 
where the Commission is required by law 
to make such disclosure on its owm initia¬ 
tive prior to taking final (Commission ac¬ 
tion on such proposal: or 

(10) Specifically concern the Commis¬ 
sion’s issuance of a subpoena, or the 
Commission’s participation in a civil ac¬ 
tion or proceeding, an action in a foreign 
court or international tribunal, or an 
arbitration, or the initiation, conduct, or 
disposition by the Commission of a par- 
tlc^ar case of formal agency adjudica¬ 
tion pursuant to the procedures in 5 
U.S.C. 554 or othemise involving a deter¬ 
mination on the record after opportunity 
for a hearing. 

§ 147.4 Prooedim' for «iinociii<-iiif> 
ings. 

(a) Advance notice of all meetings of 
the Commission shall be provided to the 
public. In the case of each meeting, ex¬ 
cept as provided in paragrai^ (b) of this 
section and in S 147.6, the Ccmunlssion 
shall, except to the extent that such in¬ 
formation is exempt from (Usclosiure im- 
der the provisions of S 147.3(b), make a 
public anjooimcement, at least one week 
before the date of the meeting, of the 
time, place and sxibject matter of the 
meeting and which portions of the meet¬ 
ing shall be open or closed to the public, 
and shall indicate an official of the Com¬ 
mission who may be contacted at a des¬ 
ignated tel^hone number for informa¬ 
tion about the meeting. 

<b) When a majority of Commission¬ 
ers determines by a recorded vote that 
Ccxnmission business requires a meeting 
to be held upon public notice of less than 
one we^ as required by paragraplv (a) 
of this section, the Commission nail, 
except to the extent that such informa¬ 
tion is exempt fnxn dlsclosme under tte 
provisions of S 147.3(b), make a public 
announcenent, at the earliest practicable 
time, of the time, place and siffiject mat¬ 
ter of the meeting and which pmtloDs 
of the meeting shall be open or closed 

to the public, and indicate an official of 
the Commission who may be contacted 
at* a designated telephone nmnber for 
Information about the meeting. 

(c) (1) When it becomes necessary to 
change the time or place of a meeting 
for which a public announcement has 
been made pursuant to paragraphs (a) 
or (b) of this section, the Commission 
shall publicly announce such change at 
the earliest practicable time. 

(2) When it bec(xnes necessary with 
respect to a meeting for which a public 
announcement has already been made 
pursuant to paragraphs (a), (b) or 
(c) (1) of this section to change the sub¬ 
ject matter of a meeting, or change tlie 
Commission’s determination as to which 
porticms of a meeting shall be open cr 
closed to the public, a majority of all 
Commissioners shall determine by a re¬ 
corded vote that Commission business 
requires such a change and that no ear¬ 
lier announcement of the change was 
possible, and the Commission shall pub¬ 
licly announce such change and the vote 
of each Commissioner upon such change 
at the earliest practicable time. 

(d) Public announcement of meetings, 
as required by this section, shall be pro¬ 
vided as follows: 

(1) A public calendar shall be pruited 
and distiibuted by the Commission on 
a regular basis to interested persons to 
provide advance public notice of meetings 
as required by paragraph (a) of this 
section, and, to the extent practicable, as 
required by paragraphs (b) and (c) of 
this section. Upon request in writing to 
the Office of labile Information, Com¬ 
modity Putmes Trading Conunlssion 
2033 K Street. N.W., Washington, D.C. 
20581, any person or organization will 
be sent the public calendar on a regular 
basis free of charge. Copies of the public 
calendar also will be publicly available 
in the Commission’s Office of Public 
Information. 

(2) Interested persons may contact 
the Commission’s Office of the Secre¬ 
tariat during normal business hours to 
obtain information concerning future 
meetings. 

(e) Immediately following each public 
aimouncement required by this section, 
the Commission shall submit for pub¬ 
lication in the Federai. Register, except 
to the extent that such information is 
exempt from disclosure under the pro¬ 
visions of S147.3(b). notice of the time, 
place, and subject matter of a meeting, 
which portions of the meeting shall be 
open or closed to the public, any change 
in one of the preceding and the name and 
telephone number of an official of the 
CTommission who may be contacted for 
information about the meeting. 

§ 147.5 General proeedure for rloi-ini; 
meetings. 

(a) The Commi^on shall determine 
that a meeting or portion of a meeting 
will be closed to public observatkm pur¬ 
suant to § 147.3(b) only upon the major¬ 
ity vote of all Commissioners. The vote 
of each Commissioner ahnii be ret^irded, 
and the use of pnnies shall be prohibited. 

(b) A separate vote of Commissioners 
shall be taken with respect to each meet- 
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ing a portion or portions of which are 
proposed to be closed to the public pur¬ 
suant to § 147.3(b), or with respect to 
any information which is proposed to be^ 
withheld imder § 147.3(b). 

(c) A single vote of Commissioners 
may be taken with respect to a series 
of meetings, a portion or portions of 
which are proposed to be closed to the 
public, or with respect to any informa¬ 
tion concerning such series of meetijigs, 
when each meeting in such series in¬ 
volves the same particular matters and 
is scheduled to be held no more than 
thirty days after the initial meeting in 
such series. 

(d) Whenever any person whose in¬ 
terests may be directly affected by a 
portion of a meeting requests in writing 
to the Commission that the Commission 
close such portion to the public for any 
of the reasons set forth in §§ 147.3(b) (5), 
147.3(b) (6) or 147.3(b) (7). the Commis¬ 
sion, upon the request of any Commis¬ 
sioner, shall vote by recorded vote 
whether to close that portion of the 
meeting. 

(e) Whenever any Commission em¬ 
ployee whose appointment, employment 
or dismissal is to be the subject of a 
meeting or portion of meeting closed to 
the public pursuant to § 147.3(b) requests 
in writing to the Commission that the 
Conunlssion open that meeting or por¬ 
tion of meeting, the Commission shall 
open that meeting or portion of meeting 
to the public. 

(f) Within one day of any vote taken 
pursuant to paragraphs (b), (c) or (d) 
of this section, the Commission shall 
make publicly available a written copy of 
that vote reflecting the vote of each Com¬ 
missioner on the question. If the Com¬ 
mission determines by a vote taken pur- 
svant to paargraphs (b), (c) or (d) of 
this section that a portion of a meeting 
is to be closed to the public, the Com¬ 
mission shall, within one day of such 
vote, make publicly available a full writ¬ 
ten explanation of its action closing the 
portion of the meeting together with a 
list of all persons expected to attend the 
meeting and their affiliations, except to 
the extent that such information is ex¬ 
empt from disclosure under the pro¬ 
visions of § 147.3(b). 

(g) For every meeting or portion of a 
meeting closed pursuant to § 147.3(b), 
the Commission’s General Counsel shall 
publicly certify that, in his or her opin¬ 
ion, the meeting or portion of meeting 
may be closed to the public, and shall 
state each relevant exemptive provision. 

(h) Written copies of votes to close 
meetings and written explanations of 
Commission actions closing portions of 
meetings to the public required to be 
made publicly available by paragraph (f) 
of this section shall be available for pub¬ 
lic inspection in the Commission’s Public 
Reference Room, Commodity Futures 
Trading Commission, 2033 K Street, 
N.W., Washington, D.C. 20581. 

(i) A copy of the certification of the 
Commission’s General Counsel required 
by paragraph (g) this section, to¬ 
gether wiUi a statement from the pre¬ 
siding officer at any meeting closed, in 
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whole or in part, pursuant to § 147.3<bi, 
setting forth the time and place of the 
meeting, and the persons present, shall 
be retained by the Commission and, ex¬ 
cept to the extent that such information 
is exempt from disclosure under the pro¬ 
visions of § 147.3(b), shall be available 
for public inspection in the Commission’s 
Public Reference Room, Commodity Fu¬ 
tures Trading Cwnmission, 2033 K 
Street, N.W., Washington, D.C. 20581. 

§ 147.6 .Special procedure for elosing 
certain meetings. 

(a) Any meeting or portion of meeting 
that may properly be closed to the public 
pursuant to §§ 147.3(b) (4), 147.3(b)(8). 
147.3(b) (9) (1), 147.3(b) (9) (U) or 147.3 
(b)(10), or any combination thereof, 
may be closed if a majority of Commis¬ 
sioners votes by recorded vote at the be¬ 
ginning of such meeting, or portion 
thereof, to close the exempt portion or 
portions of the meeting. 

(b) The provisions of § 147.4, and of 
55 147.5(a), 147.5(b). 147.5(c). 147.5(d). 
147.5(e), 147.5(f) and 147.5(h) shaU not 
apply to any portion of a meeting to 
which paragraph (a) of this section is 
applied. The provisions of §§ 147.5(g) 
and 147.5(i) shall apply to any such por¬ 
tions of meetings. 

(c) A written copy of all votes taken 
pursuant to paragraph (a) of tills sec¬ 
tion reflecting the vote of each Commis¬ 
sioner on the question shall be made 
available for public inspection in the 
Commission’s Public Reference Room, 
Commodity Futures Trading Commis¬ 
sion, 2033 K Street, N.W., Washington. 
D.C.20581. 

(d) The Commission shall, except to 
the extent that such Informaticxi is ex¬ 
empt from disclosure under the provi¬ 
sions of 5 147.3(b), make public an¬ 
nouncement at the earliest practicable 
time of the time, place, and subject mat¬ 
ter of any portion of a ryeting to which 
paragraph (a) of this swtion is applied. 
Such public announcement shall be pro¬ 
vided, to the extent practicable, through 
the Commission’s public calendar as de¬ 
scribed in 1147.4(d)(1), and by the 
Commission’s Office of the Secretariat as 
set forth In § 147.4(d)(2). 

§ 117.7 MainlPiianre of tran^rripts, re¬ 
cordings and minutes of closed meet¬ 
ings. 

(a) The Commission shall make and 
maintain a complete transcript or elec¬ 
tronic recording adequate to record 
fully the proceedings of each meeting or 
portion of meeting closed to the public, 
except as provided in paragraph (b) of 
this section. 

(b) (1) In the case of each meeting or 
portion of meeting closed to the public 
pursuant to 55 147.3(b)(8), 147.3(b)(9) 
(1), 147.3(b)(9) (ii) or 147.3(b) (10), or 
any ccxnbination thereof, the Ocmunls- 
sion shall make and maintain either a 
ccHnplete transcript or recording as de¬ 
scribed in paragraph (a) ol this section, 
or a set of minutes. 

(2) When the C(xnmissl(m dects to 
keep minutes under paragraph (b) (1) of 
this section, the minutes shaU fully and 

clearly describe all matters discussed at 
the closed meeting or closed portion 
thereof, and shall provide a full and ac¬ 
curate summary of any actions taken, 
and the reasons therefore, including a 
description of each of the views expressed 
on any item, and a record of any rollcall 
vote taken which reflects the vote of each 
Commissioner on the question. All docu¬ 
ments considered in connection with any 
actions shall be Identified in such min¬ 
utes. 

§ 147.8 Public availability of lransrript«, 
recordings and minutes of closed 
meetings. 

(a) The Commission shall make 
promptly available to the public, in its 
Public Reference Room, Commodity 
Futures Trading Commission, 2033 K 
Street, N.W., Washington, D.C. 20581, 
the transcript, electronic recording or 
set of minutes of the discussion of any 
item on the agenda of any closed meeting 
or closed portion thereof (as required by 
5 147.7), or of any item of the testimony 
of any witness received at such meeting 
or portion thereof, except for such item 
or items of such discussion or testimony 
that are determined, in accordance with 
the procedure set forth in paragraph (b) 
of this section, to contain information 
which may be withheld under 5147.3(b). 

(b) (1) All determinations made pur¬ 
suant to paragraph (a) of this section 
that items of discussion or testimony re¬ 
flected in transcripts, recordings or sets 
of minutes of closed meetings or closed 
portions thereof are exempt frwn dis¬ 
closure pursuant to 5 147.3 (b), shall be 
made by the Director of the Cmnmis- 
sion’s Office of Public Information after 
due consultation with the Office of the 
Commission’s General Counsel and the 
Director of any affected staff division. 

(2) Any person who objects to any de¬ 
termination made pursuant to paragraph 
(b) (1) of this section may seek Commis¬ 
sion review of that determination by fil¬ 
ing with the Commission’s Office of the 
Secretariat a brief written statement 
that review is sought which contains a 
concise statement of the reasons why the 
determination should be set aside. 

(c) The Commission shall maintain a 
complete verbatim copy of the transcript, 
a complete electronic recording or a com¬ 
plete copy of the minutes of each meeting 
or portion of a meeting closed to the 
public, w'hich are made in accordance 
with § 147.7(a) or § 147.7(b), for a period 
of at least two years after such meeting 
or portion of meeting, or until, one year 
after the conclusion of any Commission 
proceeding with respect to which the 
meeting or portiem thereof was held, 
whichever occurs later. 

§147.9 Requests for copies of tran ¬ 
scripts, recordings or niintUo of 
closed meetings. 

(a) Copies of a transcript, transcrip¬ 
tion of an electronic recording or set of 
minutes disclosing the identity of each 
speaker, which are publicly available 
pursuant to 5 147.8(a), shall be furnished 
to any person at the actual cost of dupli¬ 
cation or transcription pursuant to the 
schedule of fees set forth in 17 C7FR 145b 
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(a)(3), (a)(4). (a)(5). (a)(7). (d) and 
(e). 

(b) Request for copies of transcripts, 
transcriptions ot electronic re<»nilng5 or 
sets of minutes as described in paragraph 
(a) of this section may be made either 
in person at, or by mail addressed to, the 
Commission’s OfQce of Public Informa¬ 
tion, Cwnmodlty Futures Trading CTom- 
misslcoi, 2033 K Street, N.W.. Washing¬ 
ton, D.C. 20581. 

§ 117.10 Interpretation of tlti» part with 
other provisions. 

(a) Nothing in this part shall be 
interpreted as; 

(1) Expanding or limiting the present 
rights of any person under Part 145 of 
this Title (implementing the provisions 
of the Freedom of Information Act. 5 
U.S.C. 552), except that the exemptions 
set forth in § 147.3(b) of this part shall 
govern in the case of any request made 
pursuant to Part 145 to copy or inspect 
the transcripts, recordings or sets of 
minutes described in this part: or 

(2) Authorizing the Commission to 
withhold from any person any record, 
including transcripts, recordings or sets 
of minutes required by this part, which 
is otherwise accessible to such indi\idual 
under Part 146 of this Title (implement¬ 
ing the provisions of the Privacy Ac). 5 
U.S.C. 552a). 

(b) The requirements of Chanter 33 
of Title 44, United States Code (with re¬ 
spect to the disposal of records), shall 
not apply to the transcripts, recordings 
and minutes described in this part . 

Ex Parte Communications 

Ciirrently, the Commission has in ef¬ 
fect a general prohibition again.st ex 
parte communications in proceedings 
conducted pursuant to its Rules of Prac¬ 
tice, 17 CFR 10.10. and in reparation 
proceedings, 17 C.P.R. § 12.9. These rules 
are being revised in order to implwnent 
the specific prc^ibitions and sanctions 
against ex parte commmilcations now 
contained in section 4 of the Government 
in the Sunshine Act. Therefore, each of 
these two rules will be superseded in a 
substantially Identical manner by a new 
proposed rule which will prohibit and 
provide sanctions for the making of ex 
parte communications between certain 
persons outside the Otanmission and 
Commission decisional employees, in ac¬ 
cordance with the requirements of the 
Government in the Sunshine Act. 

Subsection (a) of the proposed rule de¬ 
fines various terms used in tiie rule, in¬ 
cluding “Commission decisional em¬ 
ployee,’’ which includes, generally, aU 
employees of the Commission w’ho are 
or may reasonably be expected to be in¬ 
volved in the decisionmaking process in 
any proceeding; and “Interested person.” 
which includes parties and others who 
may have an IntM^t in a proceeding. 
Subsection (b) states the general rule 
against ex parte communications by pro¬ 
hibiting any interested person outside the 
Commission frcwn making or knowingly 
causing to be made to any Commissioner, 
.Administrative Law Judge or Commis¬ 
sion decisional wnployee an ex parte 
communication relevant to the merits of 

a proceeding. Oommisslonefs, Adminis¬ 
trative Law Judges and Cwnmission deci¬ 
sional employees are likewise prohibited 
from making or knowingly causing to be 
made such ex parte communications to 
any interested person. 

Subsection (c) of the proposed rule 
establishes the procedure for handling ex 
parte communications that are made in 
violation of subsection (b). Any Ck>mmis- 
sioner. Administrative Law Judge or 
Commission decisional employee who re¬ 
ceives, or makes or knowingly causes to 
be nmde, an ex parte commimicatlon 
shall place on the public record of the 
proce^ing all such written communica¬ 
tions, and memoranda summarizing the 
substance of all such oral cwnmunica- 
tions, and all written responses and 
memoranda summarizing the substance 
of all oral responses thereto. In addition, 
written notice of all such communica¬ 
tions and the responses thereto shall be 
given to all parties to the proceedings to 
which the communications or responses 
relate. 

Tlie sanctions for violating the prohibi¬ 
tion against ex parte communications 
contained in subsection (b) are set forth 
in subsection (d) of the proposed rule. 
Upon receipt of an ex parte communica¬ 
tion knowingly made or knowingly caused 
to be made by a party to a proceeding, 
the Ck)mmission, Administrative Law 
Judge or Commission decisional employee 
presiding at the hearing is empowered, to 
the extent consistent with the interests 
of justice and the policy of the Com¬ 
modity Exchange Act, as amended, 7 
U.S.C. 1, et seq. (Supp. V, 1975), to re¬ 
quire the imrty to ^ow cause why his 
claim or interest in the proceeding should 
not be dismissed, denied or otherwise ad¬ 
versely affected on account of the mak¬ 
ing of the ex parte communication. Fur¬ 
ther, any attorney or ac(Jountant who 
knowingly makes or knowingly causes to 
be made, or who knowingly solicits or 
knowingly causes the solicitation of, an 
ex parte communication prohibited by 
subsection (b) of the proposed rule may 
be deemed to have violate, and be sub¬ 
ject to discipline under, the Commission’s 
Rules Relating to Suspension or Disbar¬ 
ment from Appearance and Practice, 17 
cm Part 14. In addition, any CTommis- 
sioner. Administrative Law Judge or 
Commission decisional employee who 
knowingly makes or knowingly causes to 
be made, or who knowingly solicits or 
knowingly causes the solicitation of, an 
ex parte communication prohibited by 
subsection (b) of the proposed rule may 
be deemed to have violate, and be sub¬ 
ject to discipline under, the Commission’s 
Code of Conduct for Commission mem- 
bei*s and employees. 17 CTPR Part 140, 
Subpart C. • 

Finally, subpart (e) of the proposed 
rule prescribes that the prohibitions of 
the rule shall apply to any person who 
has actual knowledge that a Commission 
proceeding has been or will be com¬ 
menced and to all persons after public 
notice Mas been given that a proceeding 
has been or will be commence. The pro¬ 
hibitions of the rule shall remain in ef¬ 
fect until a final Commission order has 
been entered in the proceeding which is 

no longer subject to review or recon¬ 
sideration by the Commission or any 
court. Sul^xtrt (e) also notes that nottilng 
in the proposed rule constitutes author¬ 
ity to withhold Information from Con¬ 
gress. 

Accordingly, 17 CFR 10.10 and 17 CFR 
12.9 are hereby proposed to be revised to 
read as follows: 

PART 10—RULES OF PRACTICE 

§10.10 Ex parlo rommunications. 

(a) Definitions. For purposes of this 
section: 

(1' “Commission decisional employee” 
means employees of the Commission who 
are or may reasonably be expected to be 
involved in the decisionmaking process 
in any proceeding, including, but not 
limited to; 

(1) Membei-s of the personal staffs of 
the Commissioners: 

(ii) Members of the staffs of the Ad¬ 
ministrative Law Judges; 

(iii) The General Counsel, and the 
(Jhief and members of the Opinions sec¬ 
tion : 

(iv) Membere of the staff of the Of¬ 
fice of Hearings and Appeals: and 

(V) Other Commission employees who 
may be assigned to hear or to participate 
in the decision of a particular matter: 

(2) “Ex parte communication” means 
an oral or written communication not on 
the public record with respect to which 
reasonable prior notice to all parties is 
not given, but does not include requests 
for status reports on any matter or pro¬ 
ceeding covered by this part: 

(3) “Interested person” includes par¬ 
ties and other persons who might be ad¬ 
versely affected or aggrieved by the out¬ 
come of a proceeding: their officers, 
agents, employees, associates, affiliates 
attorneys, accountants or other repre¬ 
sentatives: and any other person having 
a direct or indirect pecuniary or other in¬ 
terest in the outcome of a proceeding: 

(4) “Party” includes a person or agency 
named or admitted as a party, or prop¬ 
erly seeking and entitled as of right to 
be admitted as a party, to a proceeding, 
and a person or agency permitted limited 
participation or to state views in a pro¬ 
ceeding by the Commission. 

(b) Prohibitions against ex parte com¬ 
munications—(1) No interested person 
outside the Commissicm shall make or 
knowingly cause to be made to any Com¬ 
missioner. Administrative Law Judge or 
Commission decisional employee an ex 
parte communication relevant to the 
merits of a proceeding. 

(2) No Commissioner, Administrative 
Law Judge or Commission decisional 
employee shall make or knowingly cause 
to be made to any interested person out¬ 
side the Commission an ex parte com¬ 
munication relevant to the merits of a 
proceeding. 

(c) Procedures for handling ex parte 
communications. A Commissioner, Ad¬ 
ministrative Law Judge or Commission 
decisional employee who receives, or who 
makes or knowingly causes to be made, 
an ex parte communication prohibited 
by paragraph (b) of this section shall: 
(1) Place on the public record of the 
proceeding: 
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‘ a) All such written conunxinications; 
(ii) Memoranda stating the substance 

of all such oral ccHnmunications; and 
< iii) All written responses, and memo¬ 

randa stating the sutetance of all oral 
responses, to the materials described In 
paragraphs (l)(i) and (l)iii) of this 
subsection (c); and 

(2) Promptly give written notice of 
such communication and responses 
tliereto to all parties to the proceedings 
to which the communication or responses 
relate. 

(d) Sanctions—(1) Upon receipt of an 
ex parte communication knowingly made 
or knowingly caused to be made by a 
party in violation of the prohibition con¬ 
tained in paragraph (b)(1) of this sec¬ 
tion, the Commission, Administrative 
Law Judge or other Commission em¬ 
ployee presiding at the hearing may, to 
the extent consistent with the interests 
of justice and the policy of the Act, re¬ 
quire the party to show caxise why his 
claim or interest in the proceeding should 
not be dismissed, denied, disregarded, or 
otherwise adversely affected on account 
of such violation. 

(2) Any attorney or accountant who 
knowingly makes or knowingly causes to 
be made, or who knowingly solicits or 
knowingly causes the solicitation of, an 
ex parte communication which violates 
the prohibitions contained in paragraph 
(b) of this section may. on that basis 
alone, be deemed to have engaged in 
unprofessional conduct of the type pro¬ 
scribed by 17 CFR 14.8(c). 

(3) Any Commissioner, Administrative 
Law Judge or Commission decisional em¬ 
ployee who knowingly makes or 
knowingly causes to be made, or who 
knowingly solicits or knowingly causes 
the solicitation of, an ex parte commu¬ 
nication which violates the prohibitions 
contained In paragraph (b) of this sec¬ 
tion may, on that basis alone, be deemed 
to have engaged in conduct of the ts^ 
proscribed by 17 CFR § 140.735-3 (b) (3). 

(e) Applicability of prohibitions and 
sanctions against ex parte communica¬ 
tions—(1) The prohibitions of this sec¬ 
tion against ex parte communications 
shall apply 

(1) To any person who has actual 
knowledge that a proceeding has been 
or will be commenced by order of the 
Commission; and 

(11) To all persons after public notice 
has been given that a proceeding has 
been or will be commenced by order of 
the Commission. 

(2) The prohibitions of this section 
shall remain in effect until a final order 

^ has been entered in the proceeding which 
is no longer subject to review or recon¬ 
sideration by the Conunlssion or to re¬ 
view by any court. 

(3) Nothing in this section shall con¬ 
stitute authority to withhold informa¬ 
tion from Congress. 

PART 12—RULES RELATING TO 
REPARATION PROCEEDINGS 

§ 12.9 Ea parte eommiiniralionii in rep¬ 
aration proceedings. 

(a) Definitions. For purpose.s of this 
SMtion: 

(1) “Commission decisional employee” 
means employees of the Commission who 
are or may reasonably be expected to be 
Involved in the decisionmaking process 
in any proceeding, including, but not 
limited to; 

(1) Members of the personal staffs of 
the Commissioners: 

(ii) Members of the staffs of the Ad¬ 
ministrative Law Judges; 

(iii) The Gieneral Counsel, and the 
Chief and members of the Opinions sec¬ 
tion; 

(iv) Members of the staff of the Office 
of Hearings and Appeals; and 

(V) Other Commission employees who 
may be assigned to hear or to participate 
in the decision of a particular matter; 

(2) “Ex parte communication” means 
an oral or written commimicatlon not 
on the public record with respect to 
which reasonable prior notice to all par¬ 
ties is not given, but does not Include 
requests for status reports on any mat¬ 
ter or proceeding covered by this part; 

(3) “Interested ijerson” includes par¬ 
ties and other persons who might be 
adversely affected or aggrieved by the 
outcome of a proceeding; their ofScers, 
agents, employees, associates, afSllates 
attorneys, accountants or other repre¬ 
sentatives; and any other person hav¬ 
ing a direct or indirect pecuniary or oth¬ 
er interest in the outcome of a proceed¬ 
ing; 

(4) “Party” includes a complainant, 
respondent and any other person or 
agency named or admitted as a party, 
or properly seeking and entitled as of 
right to be admitted as a party, to a 
reparation proceeding, and a person or 
agency permitted limited participation 
or to state views in a reparation proceed¬ 
ing by the Commission. 

(b) Prohibitions against ex parte com¬ 
munications—(1) No interested person 
outside the Commission shall make or 
knowingly cause to be made to any Com¬ 
missioner, Administrative Law Judge or 
Commission decisional employee an ex 
parte communication relevant to the 
merits of a proceeding. 

(2) No Commissioner, Administrative 
Law Jxidge or Commission decisional em¬ 
ployee shall make or knowingly cause to 
be made to any interested person out¬ 
side the Commission an ex parte commu¬ 
nication relevant to the merits of a 
proceeding. 

(c) Procedures for handling ex parte 
communications. A Commissioner, Ad¬ 
ministrative Law Judge or C(xnml8slon 
decisional employee who receives, or 
who makes or knowingly causes to be 

made, an ex parte commmiication pro¬ 
hibited by paragraph (b) of this sec¬ 
tion shall: 

(1) Place on the public record of the 
proceeding: 

(1) All such written commmiications; 
(ii) Memoranda stating the substance 

of all such oral ccnnmimlcations; and 
(iii) All written responses, and mem¬ 

oranda stating the substance of all ora) 
responses, to the materials described in 
paragraphs (l)(i) and (l)(ii) of this 
subsection (c); and 

(2) Promptly give written notice of 
such c(Hnmunication and responses 
thereto to all parties to the proceedings 
to which the communication or responses 
relate. 

(d) Sanctions—(1) Upon receipt of an 
ex parte commimicatlon knowingly 
made or knowingly caused to be made by 
a party in violation of the prohibition 
contained in paragraph (b)(1) of this 
section, the Commission, Administrative 
Law Judge or other Commission em¬ 
ployee presiding at the hearing may, to 
the extent consistent with the interest-' 
of justice and the policy of the Act, re¬ 
quire the party to show cause why his 
claim or interest in the proceeding 
should not be dismissed, denied, disre¬ 
garded, or otherwise adversely affected 
on account of such violation. 

(2) Any attorney or accountant who 
knowingly makes or knowingly causes to 
be made, or who knowingly solicits or 
knowingly causes the solicitation of, an 
ex parte communication which violates 
the prohibitions contained in paragraph 
(b) of this section may, on that basis 
alone, be deemed to have engaged in un¬ 
professional conduct of the type pro¬ 
scribed by 17 CFR S 14.8(c). 

(3) Any Commissioner, Administrative 
Law Judge or Commission decisional em¬ 
ployee who knowingly makes or know¬ 
ingly causes to be made, or who know¬ 
ingly solicits or knowingly causes the 
solicitation of, an ex parte commimica- 
tion which violates the prohibitions con¬ 
tained in paragraph (b) of this section 
may, on that basis alone, be deemed to 
have engaged in conduct of the type pro¬ 
scribed by 17 CFR § 140.735-3(b) (3). 

(e) Applicability of prohibitions and 
sanctions against ex parte communica¬ 
tions—(1) The prohibitions of this sec¬ 
tion against ex parte communications 
shall apply: 

(1) To any person who has actual 
knowledge that a proceeding has been or 
will be commenced by order of the Com¬ 
mission; and 

(il) To all persons after public notice 
has been given that a proceeding has 
been or will be commenced by order of 
the Commission. 

(2) Hie pn^iibltitms of this section 
shall remain In effect until a final mrder 
has been entered In the proceeding which 
Is no longer subject to review or reooo- 
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sideration by the Commission or to re¬ 
view by any court. 

(3) Nothing in this section shall c(hi- 
stitute authority to withhold informa¬ 
tion from Congress. 
(Sec. 4. Pub. L. 94-409. 90 Stat. 1246. 124T 
(6 n.S.C. 551(14). 556(d) and 557(d)); sec. 
101(a) (11). Pub. L. 93-463. 88 Stat. 1391 (7 
U.S.C. 4a(J) (Supp. V. 1975))) 

Interested persons are invited to ex¬ 
press their views and comments on 
whether the foregoing proposed rules 
should be adopted either in the form 
proposed or as modified in some respect. 
To be considered, written statements of 
views and cconments should be submitted 
to the Commodity Futures Trading Com- 
missicm, 2033 K Street. N.W., Washing¬ 
ton, D.C. 20581. Attn; Secretariat, on or 
before March 4, 1977. All such ccwnmuni- 
cations will be available for public in¬ 
spection. 

Issued in Washington, D.C., on Jan¬ 
uary 27, 1977. 

William T. Baglev, 
Chairman, Commodity Futures 

Trading Commission. 

(FR Doc.77-3124 Piled 2-1-77:8:46 am] 

FEOcRAl REGISTER, VOl. 42, NO. 22—WEDNESDAY, FEBRUARY 2, 1977 


