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life 
o F 

The Right Honourable 

Sir JOHN HOLT, Knight, 
Lord Chief Juftice of the 

Court of King’s-Bench; 
CONTAINING 

Several Arguments touching the Rights and Liberties 
of the People, delivered by his Lordlhip, with 
great Realon and remarkable Courage, upon moft 
important Occafions, during the Reigns of their 
Majefties, King William the third, and Queen 
Anne •, taken from the Report of the Lord Chief 
Jullice Raymond, &c. 

AND 
An Abstract of Lord Chief Juftice Holt’s Will 

Codicils, &c, 
ALSO 

Points of Law, refolved by bis Lordlhip, on Evidence, at 
Nifi Prius. 
WITH 

A Table of References to all his Lordlhip’s Arguments and 
Kefolutions in the feveral Volumes ofReports. 

Never before publiflitd. 

Libertatis, ac Lecum Anglicarum 
Assertor, Vindex, Custos, 

__ Vigilis, Acer, et intrepidus. 

By a Gentleman of the Inner-Temple, 

LONDON: 
Printed for the Author and fold by J. Worrall, at the Daw. 

in bell-lard, near Lincoln's-lnn, 1764. 
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THE 

NTRODUCTION. 
ORD a Bacon fays, of all Hidory, Bio* 
graphy is the moil profitable and ufeful: 
And we may add, that of all Lives, thofe 

of Lawyers, are not lead interefting: And of 
all Lawyers, that of the Lord Chief Juftice 
Holt, is, perhaps, mod worthy to be tranfmitted 
to Poderity, 

Sir John Fortefcue, Chancellor to King Henry 
thefixth, told that Prince, u That b he thought 
it a peculiar Bleffing, that from amongd the 
Judges and their Offspring, more Peers and great 
Men of the Realm had arifen, than from anv 
other Profefiion or Edate of Men whatsoever, 
who had rendered themfelves wealthy, illudrious, 
and noble, by their own Application, Parts, and In- 
duftry.” And Lord c Coke has given us an alpha¬ 
betical Lid of near two hundred Families, who 
have advanced themfelves by the Law. 

There never was an abler, more unbiaffed, 
and upright Judge, fince England was a Nation,- 
than the Lord Chief Judice Holt. His Life is 
intereding to every Individual, who fets the lead 
Value on the Security of his Liberty or Pro- 

A z perty; 

a Lord Bacon $ Works, fol. Edit. 1753, 1 Vol. P. 38. 
Fortefcue, de Laudibus Id gum An ghee. fol. Edit. 1741, P. 123. 

c Lord Goh\ Preface to his fecond Report, 
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perty; his Lordfhip was always remarkably ftre- 
nuous in nobly afferting and as vigoroufly fup- 
porting the Rights and Liberties of the Subjedt, 
to which he paid the greateft Regard upon all Oc- 
Gallons, and never fuffered the leaft Reflection 
tending to depreciate either to pafs uncenfured, 
or indeed, without the fevered Reprimand; in 
Confirmation of which, we have inferted the fol¬ 
lowing mofi; extraordinary Infiance. 

t£ Mrs. Stout, d Mother of Mrs. Sarah Stout, 
feed a Writ of Appeal out of Chancery again ft 
Spencer Ccwper, Efq; youngeft d Son of Sir Wil¬ 
liam Cowper, Baronet, Barrifter e at Law, Juft ice 
of Peace, Captain of the Militia, [and afterwards 
King’s f Council, and one of the g Juftices of the 
Court of Common Pleas] for the fuppofed h Mur¬ 
der of her Daughter, in the Name of an Infant, 
who was a Relation to the faid Sarah Stout, and 
her Heir; and before the Writ was returnable, 
procured himfelf to be admitted Guardian to the 
Infant in the faid Appeal by the Lord Chief Ju- 
ftice d Holt, at his Chambers. After this, the 
Friends and Mother of the Infant, being d influen¬ 

ced 

d Lord Raym. Rep. P. 555. 
e Mod. Rep. 12V0L P. 372. 
f Id. P. 478. 
g Lord Raym. Rep. 2 Vol. P. 1510. Append, to Cbron. Juri- 

dicial. P. 17. 
h See his Trial in Salmon's critical Review of the State Trials, 

P. 717. where you will find his Obfervations upon that Trial. -He 
fays, it was one of the moft memorable ones in the Age, and the 
World, to this Day, divided in their Opinions, concerning the In- 
nocency- cf the Prifoner. Id. Ibid. It is the fi^fi Trial in the ! 
Cohesion, publifhed in 1734, in four Volumes folio. 
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ced by the 1 Cowpers, went to the Under-fheriff 
with the Infant, and demanded of him the Writ 
of Appeal, who delivered it accordingly, where¬ 
upon the Writ was burnt, and fo loft.” 

<c In this k Cafe, the Year being expired, they 
could not have a new Writ of Courfe, and there¬ 
fore, afterwards, in the Vacation before 1 Trinity 
Term, 1701, 13 Will. 3. a Petition was prefer¬ 
red to Sir Nathan Wright, 1 lately made Lord 
Keeper of the Great Seal of England, to have a 
new Writ of Appeal granted. Bat upon the 
Hearing of Council on both Sides, more than fix 
Hours before him, affifted by Lord Chief jufiice 
Treb\\ the Lord Chief Baron Ward, and Mr. 
Jufiice Powel, (whom my Lord Chief Jufiice, 
Holt fent in his Place) and Sir John Trevor, the 
Matter of the Rolls; by the unanimous Opinion 
of them all, the Petition was rejected. Some, 
k efpecially Treby, alledging for Reafon, that an 
Appeal was a revengeful odious Profecution, and 
therefore deferved no Incouragement, upon which 
Qccafion Holt, with great Vehemence and Zeal, 
faid, “ he wondered that any Engliflman fhould 
brand an Appeal with the Name of an m odious 
iProfecution, for his Part, he looked upon it 
to be a noble 11 Remedy, and a true Badge of the 
Englifh Rights and Liberties,, and referred to the 
Statute ofGloucefler, Chap. 9. [6 Edw. 1. 1278.J° 

and 
1 Mod. Rep. 12 Vol. P. 373. 
k Mod. Rep. 12 Vo]. P. 375. 
1 Lord Raym. Rep. P. 537. 
m Lord Raym. and Mod. as laffc above? 
n Lord Raym. as lait above. 
* 2 Injf. 279. 
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and the Comment thereupon, in 2 Inji. 3140 
which p Statute has provided, That an Appeal 
{hall not be abated fo lightly as before it has been ; 
but if the Appellant declares the Fad, the Year, 
the Day, the Hour, the Time of the King, and 
with what Weapon, the Appeal {hall be main¬ 
tained. And 3 Hen. 7. Chap. 1. which gives 
Power to proceed at the Suit of the King within 
the Year, does yet fave the Appeal to the Party 
after Acquittal. And therefore, fince this Reme¬ 
dy has been favoured by Ads of Parliament, and 
tends to the Support of Families, and is of evi¬ 
dent Neceffity in fome Cafes (to fay nothing of 
this prefent Cafe, but only that a very odd Me¬ 
thod has been taken, and that too publicly avow¬ 
ed, for withdrawing this Appeal) the Judges 
ought to encourage Appeals.” 

No Chief Judice, perhaps, ever continued in 
that Foft fo long as Lord Chief Judice Holt 
did; his Lordfhip having maintained it twenty 
<1 two Years fucceffively, with great Reputation 
for his Courage, Integrity, and corn pleat Know¬ 
ledge in his Profeffion ; he applied himfelf with 
great Affiduity to the Functions of his important 
* Office; he was a perfed Mader of the Common 
Law, and as his judgment was mod folid,'his 
Capacity vad, and Underdanding mod clear, foi 
had he a Firmnefs of Mind, and fuch a Degree: 
of Refolution, as could never be brought to fwerve: 

* ' in: 

P Lord Raym. as laii above. 
q Le Neve's Monument. Anglican. I Vcl. P. 16S. 

? Burnet's Hilt, of his own Times, 2 Vol. P. 543. ' 
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in the leaf!: from what he thought to be Law and 
Juftice ; he had s upon great Occafions fbewed 
an intrepid Zeal in afferting the Authority of the 
Law; for he ventured to incur the Indignation of 
both Houfes of Parliament by Turns, when he 
thought the Law was with him : Thole who had 
the Happinefs of living in his Time, were more 
immediately fenfible of his Juftice, Wifdom, and 
Integrity. His Advancement to the honourable 
Station which he fo long and fo well filled, is an 
unerring Proof that real Merit will make it's own 
Way without any Affiftance, without any little 
mean Arts and Affiduities, and that the only cer¬ 
tain Method to obtain true Honor, is to deferve 
it. To his Juftice and unfhaken Integrity, and 
the univerfal Suffrages of Praife of a whole 1 Na¬ 
tion for fuch a Behaviour, we may poffibly, in a 
great Meafure, be indebted for fuch a Series of 
great Men fince his Time, in the Profefllon of the 
Law, not be equalled in any former Period of 
Hiftory, and not likely to be exceeded in any fu¬ 

ture. 
Great and good Men, who dare do Right, 

without Regard to the Strength ofOppofition, or 
the Clamours of a Multitude, are not only a 
Bieffing to the Age in which they live, but even 
to fucceeding Generations alfo, by the Influence 
which their glorious Condudb has in exciting Po- 
fterity to imitate their Virtues. 

A 4 Hear 
* Burnet's Hift- of his own Times, 2 Vol. P. 543. 
1 Nothing gave a more general Satisfaction than the naming Sir 

John Holt Lord Chief Juftice. This Nomination was generally 
well received over the Nation. Burnet, Boyer, TindaL 



V. 

viii INTRODUCTION. 

Hear the Sentiments of the celebrated Addifon 
on this Subjedt. 

“ There is no Virtue (fays uhe) fo truly great 
and God-like as Juftice; moft of the other Vir¬ 
tues are the Virtues of created Beings, or accom¬ 
modated to our Nature as we are Men. Juftice is 
that which is pradtifed by God himfelf, and to be 
pradtifed in its Perfedlion by none but him. Om¬ 
ni fcience and Omnipotence are requifite for the 
full Exertion of it. The one, to difcover every 
Degree of Uprigbtnefs or Iniquity in Thoughts, 
Words, and Addons. The other, to meafure 
out and impart fuitable Rewards and Punifti- 
ments. 

As to be perfedtly Juft is an Attribute in the 
divine Nature, to befo to the utmoftof our Abi¬ 
lities, is the Glory of a Man. Such an one who 
has the public Adminiftration in his Hands, adts 
like the Reprefentative of his Maker, in recom- 
pencing the virtuous, and punifhing the Offen¬ 
ders. By the extirpating of a Criminal, he averts 
the Judgments of Heaven, when ready to fall 
upon an impious People ; or, as my Friend Cato 
expreffes it, much better in a Sentiment conform¬ 
able to his Charadter. 

- t 

When by juft Vengeance impious Mortals peri(h, 
The Gods behold their Puniftment with Pleafurey 
And lay thy uplifted Thunder-bolt ajide. 

Wheq 
'■* Guardian, No. 99, 
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When a Nation once lofes its Regard to Juftice 5 
.when they do not look upon it as fomething vene¬ 
rable, holy, and inviolable; when any of them 
dare prefume to leflen, affront, or terrify thofe 
who have the Diftribution of it in their Hands; 
when a Judge is capable of being influenced by 
any Thing but Law, or a Caufe may be recom¬ 
mended by any Thing that is foreign to its own 
Merits, we may venture to pronounce that fuch. 
a Nation is haftening to its Ruin. 

For this Reafon, the beft w Law that ever paff- 
ed in our Days (fays Addifon) is that which con¬ 
tinues the Judges in their Pods during their good 
Behaviour, without leaving them to the Mercy 
of fuch, who, in ill Times might, by an undue 
Influence over them, trouble and pervert the 
Courfeof Juftice. 

Able and upright Judges are to be reckoned a- 
mong the greateft national Blefllngs, and fhould 
have that Honor paid them whilft they are yet 
living, which will not fail to crown their Memo¬ 
ry when dead. 

I always rejoice (fays he) when I fee a Tribunal 
filled with a Man of an upright and inflexible 
Temper, who in the Execution of his Country's 
Laws can overcome all private Fear, Refentment, 
Solicitation, and even Pity itfelf. Whatever Paf- 
fion enters into a Sentence or Decifion, fo far will 
there be in it a 1 indture of Injuftice, In fhort, 
Juftice difcards Party, Friendfhip, Kindred, and 
is therefore always reprefented as blind, that we 

•w Stat. 12 & 13 Will. 3. Chap. 2, 

may 
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may fuppofe her Thoughts are wholly intent on 
the Equity of a Caufe, without being diverted or 
prejudiced by Objects foreign to it.5’ 

If the Awhich continued the Judges in their 
Ports during their good Behaviour, was deemed 
by that difcerning and judicious Writer Addijbn, 
the beft Law that ever parted in his Days, how 
ought we to efteem that x which fecures our 
Judges in the Enjoyment of their Offices, during 
their good Behaviour, notwithftanding the De- 
mife of the Crown, and which eftablifhes their 
Salaries during the Continuance of their Commif- 
fions, but more efpecially, his Majefty’s moil 
gracious y Speech to his Parliament on that great 
Occafion, wherein he was pleafed to declare, that 
he looked upon the Independency and Upright- 
nefs of Judges as efiential to the impartial Admi- 
nirtration of Jurtice, as one of the bert Securities 
to the Rights and Liberties of his loving Subjeds, 
and as moil conducive to the Honor of his Crown: 
Can we, as a grateful and loyal People, fufficient- 
ly admire or revere his Majefty for thefe his con¬ 
vincing Proofs of a noble and determined Refolu- 
tion to preferve the Conftitution, and the Rights 
and Liberties of the People inviolate ? Can we, 
as Subjeds, be infenfible of the Bleffings we enjoy 
when we refled on his Majefty’s Goodnefs, in 
having vouchfafed to appoint Perfonsof the great- 
eft Integrity and Abilities, to adminifter Juftice 
in the feveral Courts of Judicature of this King¬ 

dom,, 

* Stat. i Geo. 3. Chap. 23. 

7 On Tuefday, 3d March, 1761. 
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dom, Perfons feduoufly careful of the Rights and 
Liberties of the People, and who would not, on 
any Confideration, either by Hope or Fear, Re¬ 
wards or Threats, be induced to aCt contrary to 
what is Right ? How fincere then mull be the 
Satisfaction of every Individual, if he does but 
eonfider for a Moment, that by this happy Means 
his Life, his Liberty, his Property, his Reputa¬ 
tion, and every Thing in the lead: dear and valu¬ 
able, is fully and effectually fecured from all In- 

Ffy- . 
During the Time Lord Chief Juftice J3?//prefided 

in Court, feveral Cafes of the utmoft Importance, 
and highly affeCting the z Lives, a Rights, b Liber¬ 
ties, and c Properties of the People came in 
Judgment before him. There was a remarkable 
Clearnefs and Perfpicuity of Ideas in his Lord- 
fhip’s Definitions; a diflinCt Arraingement of 
them in the Analyfis of his Arguments; and the 
real and natural Difference of Things was made 
moft perceptible and obvious, when he diftin- 
guifhed between Matters which bore an untrue 
Refemblance to each other. Having thus right¬ 
ly formed his Premises, he fcarce ever erred in 
his Conclufions; his Arguments were inftruClive 
and convincing, and his Integrity would not dif¬ 
fer him to deviate from Judgment and Truth in 
Compliance to his Prince, or as obferved before, 
to either Houfe of Parliament: And they all paid 

that 
z Plummer's Cafe, P. 47, 48. Mawgridges's Cafe, P.950 
a Ajhly and White, P. 74. 
^ The Queen 2gainft Paty, P. 90. 
£ C°ggs and Barnard, P. 60. e 
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that Regard to Juftice in the Perfon of Lord Holt, 
as not to be offended at his Decifions • feveral of 
which feemed to crofs their own Interefts or De¬ 
terminations. There is an Inftance of each Sort 
in the following Pages, viz. Lord Banbury's 
Cafe, and the Queen againft Paty. 

That his Lordfhip’s Arguments therefore are 
well worth the Perufal of every Englijhman, need 
not, we prefume, be much infilled on at this 
Time of Day, efpecially as moft of them are 
now fo faithfully and judicioufly reported by 
that eminent Lawyer, the Lord Chief Juftice 
Raymond. 

The Reader will find the following moft re¬ 
markable ones (for all would fill Volumes 
of themfelves) inferred at large in the enfuing 
Sheets, viz. 

1. Lord Banbury's Cafe, P. 8. 
2. The Banker’s Cafe, P. 20. 
3. Lane againft Cotton, P. 37. 
4. The King againft Plummer, P.47, 48. 
5. H is Lord (hi p’s Speech to Boucher, P. 58. 
6. Coggs againft Barnard, P. 60. 
7. Ajhby againft White, F. 74. 
8. The Queen againft Paty, P. 90. 
9. The Queen againft Mawgridge, P. 95. 

After what has been faid of the Character of 
Lord Chief Juftice Holt, and of the Authority 
of his Lordfhip’s Arguments, it will, we pre¬ 

fume, 
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fume, be needlefs to apologize for inferting the 
Points of Law refolved by him, upon Evidence in 
Trials, at Niji Prhis, or the Table of References 
to his Arguments and Refolutions. 

As his Lordihip’s Family is but little known 
to the World in general, for the Satisfaction of 
the Public, an Abftradt of his Will, Codicils, 
(tfc. extracted from the Regiftry of the Preroga¬ 
tive Court of Canterbury is fubjoined. It is 
obfervable, that not a Syllable concerning this 
confummate Judge, or any of his Family, is to 
be found, either in the ten Volumes, folio, of 
the General Dictionary; the five of the Bio- 
graphia Britannica ; or, the eleven large octavo 
of the Biographical Diblionary* 

Trinity Vacation* ^ 
*763. J* 

r 





THE 

LIFE and CHARACTER 

O F 

Sir JOHN HOLT, Knight, 
LATE 

Lord Chief Juft ice of the King s -Bench. 

TH E Right Honourable Sir John Holt\ 
Knt. Lord Chief Juftice of the Court of 
King s-Bench, in the Reign of their late 
Majefties King William and Queen Mary, 

mo ft eminent for his Abilities, Integrity, and Cou¬ 
rage, in the Execution of his high and important 
Office, at a T ime when his Prince and Country flood 
much in Need of an able and upright Judge, was the 
eldeft Son of Sir Thomas Holt, Knigbt,a Serjeant at Law 
In King Charles the Second’s Reign, by Sufan his Wife, 

B Daugh- 

a Sir Tho. Baytn. Rep. P. 238. Dugdale s Chronica Series. P. 12O 
Chronica Juridicialia. P. 205. He received his Writ on the 16th 
Bay of Odtoher, 1.677, 29 Char. 2. It may not feem totally fo¬ 
reign to our Subject to infert in this Place the Serjeant’s Writ and 
Oath, the Writ is as follows, 

44 Charles the fecond, by the Grace of God, of England' Scot- 

<£ land, Trance, and Ireland\ King, Defender of the Faith, 
[which means, (fays the learned Docftor Burn) “ and of the Church 

of England, and alfo of Ireland in Earth, the fupreme Headf 

Barns Ecclefiaftical Law, 2 Vol. P. 172, 354. Stat. 35 Hen. 8. 
Chap. 3 ] To our beloved and faithful Thomas Holt, Efq; Greet¬ 

ing, Inafmuch as We have, with the Advice of our Council, or¬ 
dained, That you fhall take upon you the State and Degree of a 

Serjeant at Law, from the Day of St. Michael, in three Weeks, 
We 
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Daughter of John Peacock, of Chawley, near Comnor<f? 
in the County of •, he was b born in the Year 1642, 
17 Char. 1. in a Market-town called Phame in Oxford- 

jhire, and educated in Abingdon School, while his Fa¬ 
ther was Recorder of that Town. He became a Gem 
tleman Commoner of c Oriel College, Oxford, under 
the Tuition of Mr. Francis Barry. In the Year 1658, 
10 CW. 2. he entered himfelf of d Gray’s-Inn be¬ 
fore he took a Degree, fometime after which he was 
called to the Bar, where applying himfelf with great 
Induftry to the Study of the Common Law, he arrived 
at fo great Knowledge therein, that he foon became a 
very eminent Barrifter, infomuch, that when the Earl 
of Dan by (great Grandfather to his prefent Grace the 
Duke of Leeds) was, in the Year 1678, 30 Char. 2. 

im- 

We Command, and firmly injoin you to fettle and prepare your- 
felf for taking upon you the aforefaid State and Degree, in Form 
aforefaid, and this you are in no wife to omit, under the Penalty 
of 1000/, Witnefs Myfelf at Wefiminfter, the thirdJday of July, in 
the twenty-ninth Year of our Reign. 

The Label was indorfed, “ To our beloved and faithful Thomas 

Holt, Efq; to take the State and Degree of a Serjeant at Law, 
“ returnable in three Weeks of St. Michael." Barker. 

Sir Tho. Raym. Rep. P. 238. 
The Serjeant’s Oath is. 
That you fhall fvvear, that well and truely you fhall ferve the 

King’s People as one of the Serjeants at Law, and you fhall truely 
counit] them that you fhall be retained with, after your Cunning, 
and you fhall not differ, tradl, or delay their Caufes willing for 
Love of Money, or covetous of any Thing that may turn to your 
Profit; and you fhall give Attendance accordingly, as God you 
help, by the Contents of this Book.” Show. Rep. 2 Yol. P. 102, 
103. 

Note ; the Motto to his Serjeant’s Ring was Gratia Regis, non 

Operibus Legis; intimating, That his Preferment was owing to- 
the Ring's Favor, not to his Merit. Freem. Rep. P. 233. Sir Fha. 
Raym. Rep. P. 238. 

b Wood's Athene Oxonienfes, Vol. 2. Column 964. 
c Wood as above. 

& Lord Raym, Rep. P. 604. Mod. Rep. 3 Vol. P. ico. 



( 3 ) 
impeached In Parliament by the Commons, the Lords 
appointed Serjeant Raymond, (Father of that eminent 
Lawyer, the late Lord Chief Juftice Raymond), Mr. 
Saunders, afterwards Chief Juftice of the e King's Bench\ 
and Mr. Holt, to be of his Council; but the f Com- 
mons, by a Vote, which was pofted round IP eftminfier- 
Hall, and the Parliament-Houfe, prohibited the fame 
upon the fevereft Penalties. 

On the 13th Day of February, 1685, 2 'James IL 
he was made g Recorder of London, by Letters Patent, 
by h Commiffion, in the Place of Sir Thomas Jenner, 
made one of the Barons of the 1 Exchequer, in the 
Room of Sir Edward Neville, and a k Knight by the 
Favor of King 'James the fecond. 

Plaving difcharged the Office of Recorder with much 
Candor and Applaufe for about a Year and an half, 
he was removed thence, becaufe he would not give his 
Hand towards the taking away the l eft,1 but M ano¬ 
ther gives us this Account of it, “ and though King 
James the fecond had no other Wars, but againft the 
Laws and Conftitutions of the Nation, yet he would 
have the A£fn which makes it Felony without Be¬ 
nefit of Clergy, for any Soldier taking Pay in the 

B 2 • Ring9s 

e Show. Rep. Vol. 2. P. 252. pi. 260. Sir Tbo. Raym. Rep. P. 

478. Fortefc. Rep. P. 383. 
f Boyer s Annual Lift of the Deaths‘of eminent Perfons, at the 

End of his Hiftory of Queen Anne, P.52. 
g Wood's Athen. Oxon. Vol. 2. Col. 964. Show. Rep. Vol. 2. 

P. 466. 
h Maitland'' s Hiftory of London, Vol. 2. P. 1206. 
* Show. R.ep. Vol. 2. P. 466. 
k Wood's Athen. Oxon. Vol. 2. Col. 964. 
‘ Wood, Ibid. 
m Coke's Detection of the Court, and State of England, Vol. 2. 

Lib. 5. P. 4^5. 
' n 2 & 3 Edw. 6. Chap. 2. Se£t. 6. which is repealed as to the 

Felony, by Stat. 1 Mar. Soft*. 1. Chap, i, and revived by Stat. 4 

! & 5 Phil, Sc Mar. Chap. 3, Se6t. 9. \ 
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King’s Service, in his Wars beyond Sea, and upon Sea* 
or in Scotland, to defert his Officer, to extend to this 
Army, thus raifed by King James the fecond, in Time 
of Peace, to inflave the Nation, in the Year 1687, 
4 Jam. s2. (or about the latter End of the Year 1686,) 
and becaufe the Recorder of London, Sir John Holt, 
would not expound this Law to the King’s Defign, 
he was put out of his Place, and fo was Sir Edward 
0 Herbert from being Chief Jufiice of the King's Bench, 
to make Room for Sir Robertp Wright to hang a poor 
Soldier upon this Statute, and afterwards this Statute 
did the Work without any further Difpute. On the 
twenty-fecond Day of April, in the Year 1686, 3 Jam 2. 
or thereabouts, he was called to the Degree of a Ser¬ 
jeant q at Law with many others.” 

r Being chofen a Member in the Convention Parlia¬ 
ment, called by the Prince of Orange, to fettle the 
Nation, upon King James his withdrawing into France, 
in the Year 1688, 5 Jam. 2. he was appointed to be 
one of the Managers for the Commons, at the Confe¬ 
rences held with thofe of the Lords, about the Abdi¬ 

cation, and the Vacancy of the Throne 3 he had 
an Opportunity to ffiew his great Abilities and Inclina¬ 
tions upon that folemn Occafion ; and it is not at all 

un- 

0 Mod, Rep. 3 Yol. P. 125. Show. Rep. Vol. 2. P. 511. pi. 
475. Wcod\ A then. Oxon. 2 Col. Col. 992. When King "James 
a iked him to vote for the Repeal of the Tell, lie anfwered, he could 
not do it in Honor or Confcience ; the Kingfaid, he knew he was 
a Man of Honor, but the Reft cf his Life did not look l:ke a Man, 
that had great Regard for Confcience ; (for he was indeed aban¬ 
doned to Luxury and Vice) ; he boldly replied, he had his Faults, 
but they were fuch that other People, who talked more of Con¬ 
fidence, were guilty of the like. TindaPs Continuation of Rapin's 
Hiftory of England, 3 Vol. P. 41. in Notes. 

p Show. Rep. 2 Vol. P. 511. pi. 477. Mod. Rep. 3 Vol.P. 125, 
s Mod. Rep. 3 Vol. P. ico. The Motto of his Ring was* Dens, 

Rex, Lex. 

r Royer's Remarkables of the Year, 1710, P 407. 
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unlikely, but that it forwarded his Advancement: For 
the Government being1 fettled, and King William and 
Queen Mary fixed upon the Throne, Sir John Holt was 
on the fourth Day of May, in the Year 1689, 1 Will. 
& ALzr. made Lord Chief Juft ice of the Court ofs King’s 
Bench ; Sir William 1 Dalien, Sir William u Gregory, and 
Gjy/oru Eyres^ Efq-, being the other three judges fo 
conftituted at the fame Time, as well as thofe of the 
w Common Pleas, and x Barons of the Exchequer. On 
Euefday the feventh Day of the fame Month of May\ 
he was at a Meeting of the Governors of the Charter- 
Houfe, at Whitehall, chofen y one in the Place of Lord 
Chancellor Jeffreys, and fome Time afterwards, viz. 
on the twenty fifth Day of z Augufi^ in the fame Year 

B 3 1689, 

s Lord Raym. R.ep. 2 Vol. P. 1309. Appendix to Chronica Juri- 

dicialia. P. 3. Wood's Athen. Oxon. 2 Vol. Col. 964. Bifhop 
Bumei fays, cc That though he was a young Man for fo high a 
Pod, yet he maintained it all his Time, with an high Reputation 
for Capacity, Integrity, Courage, and great Difpatch; fo that 
fmce the Lord Chief Juftice Hale, his Time, that Bench had not 
been fo well filled, as it was by him.” Burnet's Hi dory of his 
own Times, 2 Vol. P.3. 

1 Appointed, 20th of April, 1689. Appendix to Chronica Ju- 
ri dicialia. P. 3. 

u Appointed, 8th of May, 1689. Appendix to Chronica J'un¬ 

did alia. P. 3. 
w Viz. Sir Henry Pollexfen, appointed Chief Juftice the 6th of 

May, Sir John Powell, Sir Thomas Rokejby, 8th of May, Peyton 

Ventris, Efq; 9th of May, 1689. Appendix to Chronica Juridicia- 

lia. P. 3. 
x Sir Robert Atkins, appointed Lord Chief Baron, 17 th of April, 

Sir Edward Neville, Nicholas Lechmere, 8th of May, and Sir John 

Turton, 9th of May, 1689. Appendix to Chron. Juridicial. P. 3. 
Tind. Contin. Rap. Hiftory of England, I Vol. P. 41. in Notes, 

y Clarendon's State Letters, 2 Vol. P. 186, publifhed by Richard 

Powney, Efq; in the Year 1763. 
z Boyer's Remarkables of the Year 1710, P. 408. Mr. Wood 

fays, it was on the 26th Day of September, in the Year 1682. Wood's 

Athen. Oxon. 2 Vol. Col. 964. 
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j6Sg, He was admitted into his Majefty’s mod honour¬ 
able a Privy a ouncil, and fworn at b Hampton-Court. 

c The Revertion of the Place of Chief Clerk u for 
inrolling Pleas in the Court of King's Bench, having 
been granted by King Charles the Jecond, to his Ma¬ 
jefty’s natural Son the Duke of Grafton *, and the fame 
becoming vacant after the Duke’s Deceafe, in Sir John 
Holt's Time, there was a Conteft d at Law between 
him and the young Duke of Grafton about the 
Difpofal of it: But the Matter was at Length accom¬ 
modated by the Interpofition of the King himfelf; 
who, though my Lord Chief Juftice might have, and 
had the Right, engaged his Lordfhip to make an 
hand feme Allowance out of the Profits to an Orphan 

Country. My Lord gave the Place to his Brother Mr. 
Rowland Holt, who enjoyed it to the Time of his 
Death. 

O n the t'jjC ntieth Day of Juney in Trinity Term, 
1694, 6 Will. & Mar. Lord Chief Juftice Holt 
delivered his moil excellent f Argument, in Lord 
Banbury's Cafe. '1 he Cafe was, that an s Indidfment 
had been found at Hicks's■ Hail again ft the Defendant 

Lord 

* Wood as above. Beyer's Hiftory of Queen Anne, P. 357. His 
RemarkabTes of the Year 1710, P. 408. TindaFs Continuation of 
Rapin’1 s Hiftory of England\ 4 Voh P. 105. 

b Wood as above. 

c Boyer % Remarkables of the Year 1710, P. 409. 
d Sbonv. Pari. Cal. P. 111. 

f Lord Raym. Rep. 1 Voh P. 11. Mr. Serjeant Skinner fiys, 
that the Argument of Hole, Chief Jullice, more explicit than 
that of the other judges, and delivered with greater Reafon, Cou¬ 
rage,^ and Authority.. Skin. R.ep. P. 517,518. 

s Lord Raym. Rep. 1 Voh P. 10. Salk. Rep. 2 Vol. P. 510. 
Carth. Rep. P. 297. Salk. Rep. 3 Vol. P. 242. pi. 1. Cafes 
Tempore, Holt, Ch. Juft. P. 530. Comb. Rep. P. 273. Skin. Rep. 

?• 5!7* Mod. Rep. 12 Vol, P. 59. Lord Raym. Rep. 2 Voh 
P. 1115. 
£ r } - ' - 
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Lord .'Banbury, by the Name of Charles Knollys, Efq; 
for the Murder of Captain Lawfon, (who had mar¬ 
ried the Sifter of the Defendant) and this Indictment 
was removed by Certiorari into the King9 s-Bench * 
where the Defendant pleaded a Mifnomer m Abate¬ 
ment, viz. that William Knollys, Vifcount Wallingford, 
by Letters Patent under the Great Seal of England, 
(which he produceth in Court) bearing Date the eigh¬ 
teenth Day of Auguft, 2 Gsr. I. was created Earl of 
Banbury, to have and to hold the Dignity to him and 
the Heirs Male of his Body lawfully begotten, &c. 
that William had Iftlie Nicholas, who fucceeded Wil¬ 
liam in the Dignity, from whom the Dignity depend¬ 
ed upon the Defendant as Son and Heir to Nicholas, 
et hoc faratus eji verifcare, &c. The Attorney Ge¬ 
neral replies to this Plea, that the Defendant upon the 
Thirteenth of December, 4th William and Mary, pre¬ 
ferred a Petition to the Houfe of Peers then in Parlia¬ 
ment afiembled, that he might be tried by his Peers, 
and that after long Considerations and Debates, the 
Houfe of Peers difmiffed his Petition, fecundum Legem 
Parliament}, and difallowed his Peerage, and made an 
Order, that the Defendant ftiould be tried by the 
Courfe of the Common I aw, &c. To this Replica¬ 
tion the Defendant demurred, and the Attorney Ge¬ 
neral joined in Demurrer. 

The Cafe was argued feveral Times at the Bar by 
Sir h Edward Ward, Attorney General, Sir 1 Thomas 
Trevor, Solicitor General, Sirk William Williams, King’s 

B 4 Coun- 

h Afterwards Lord Chief Baron in the Room of Sir Edward /lt- 

hins. Lord Raym. Rep. i Vol. P 57. Append, to Chron. Juri- 
dkiat. P. 7. 

1 Afterwards Chief Juflice of the Common Pleas, Mod. Rep. 
12 Vol. P. 477. Lord Raym. 2 Vol. P. 748. Append, to Chron. 
j uri did alia. P. 7. 

k Afterwards Solicitor General to James the ficond, Mod. Rep. 
3 Vol. P. 143. 
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Council, for the King and Queen ; and by Serjeant 
1 Pemberton, Serjeant m Levinz, and Sir Bartholomew, 
Shower, for the Defendant. 

On the faid twentieth Day of June? the Court of 
King*s-Bench unanimously gave their Opinions for the 
Defendant, but becaufe the Reafonsof Sir Samuel Eyre5 
Sir Giles Eyre, and Sir William Gregory, Juflices, were 
comprehended in the Argument of my Lord Chief 
juftice Holt, they are omitted here, to avoid Repeti¬ 
tion. 

He faid at the Beginning, that fince this Cafe was 
of fo great Importance, that in feme Manner all the 
Nobility of England had fome Concern in it, and fince 
this Cafe had given Occafion to many Debates in the 

loufe of Lords, and fince there were many Perfons of 
great Quality, who had made Reflections upon the 
Judges'of the King's-Bench? for not having, before this 
Time, brought the Defendant to his Trial; he hoped 
that the Audience would give him their Pardon, if he 
examined the Queftions hereafter anfing a little at 

large- ’/ 
In this Cafe (he faid) two Queftions would arife: 
1. If the Plea be good ? 
2. Suppofing it to be fo, if the Replication confeftes 

and avoids the Plea ? 
To 

1 Afterwards Chief Juftice of the King's-Bench to Charles the fecond? 

in the Room of Sir William Scrdggs, who was difplaced. Show. 

Rep. 2 Vo). P. 155. Ventr. Rep. P. 354. Sir Pho. Jones's Rep. 
P. 141. Note, he was afterwards at his own Defire, made Ch. 
Juft, of the Common Pleas. 'Sir Pho. Raym. Rep. P. 478, in the 

. Place of Lord North, who was appointed Lord Keeper in the Room 
of Lord Nottingham, Lord High Chancellor, deceafed. Sir Pho. 

Jones's Rep. P. 231. Show. Rep. 2 Vol. P. 252. pi. 260. Sir 
Pho. Raym. Rep. P. 478. 

rn Afterwards one of the Juftices of the Common Picas, to James 

the fecond, Chron. Juridicialid. P. 209. Note, he was afterwards 
removed, Lev. Rep. 3 Vol. P. 257, and came to the Bar agaijv 
Show. Rep. 2 Vol. P. 471. pi. 437. 
i 4 v. \ : , 
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To the Plea (he Paid) the Council for the King had 

taken three Exceptions. 
1. That it does not appear that Banbury is in Eng¬ 

land. 
2. That Mr. Krtollys ought to have averred, that he 

is unus Parium Regni Anglia, for it may be that he is 
an Earl of Ireland, or of Scotland, and then he has not 
any Title to be tried by the Lords in this Realm. 

3. That he ought to have concluded his Plea with 
front potet per Recordum, or ought to have produced a 
Writ to certify that he was Earl of Banbury. Baron 
or not Baron being triable by Record. 

To give Anfwers to thefe Objections more effec¬ 
tually, he thought it much to the Purpofe to confider, 
what an Earldom was originally ; and he laid, that an 
Earldom confided in three Things heretofore. 

1. In Dignity. 
2. In Office. 
3. In diverfe Poffeffions. 
As to the firff, before the Time of Edward the 

third, there were but two Titles of Nobility, viz. 
Earls and Barons, Barons were originally created by 
Tenure, afterwards by Writ; and lallly, Richard the 
fecond, in the eleventh Year of his Reign, by Letters 
Patent under his Great Seal, created John Beaucham of 
Holt, Baron of Kidderminfter, and left a Precedent, 
which all his Succeffors have followed down to this 
Time, but Earls were always created by Letters Patent. 
The Emprefs Maud, created Milo of Gloucefter, Earl 
Ox Hereford, by her Letters Patent. 

As to the fecond, an Earldom confided in Office, 
for the Defence of the King and Realm. Earls {Comites} 
had not their Denomination from the County, but a 
comitando Regem. And becaufeit is an Office, it may 
be intailed within JVeftm. 2 Cap. 1. and although the 
Statute 26 Hen. 8. Cap. 13. had never been enabled. 
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an Earldom had been fubjedt to Forfeiture by the 
committing of High Treafon. 

As to the third, an Earldom con filled in Rents, 
PoffefTions, &c. but in Procefs of Time they decreafed 
to 20/. per Annum, and neverthelefs the Heir fhould 
pay ioo/. Relief within Magna Charta ; but at this Day 
it corffifts only in Dignity and Office, which extend 
over all the Land. 

2. He confidered, that the great Seal of England is 
appropriated to this Realm, and that which is done 
under it ought to bear Relation to England, and to no 
other Place. If the King of England, before the Con- 
quefl of Ireland, had, by Letters Patent, conferred a 
Title of Honour, the Patentee fhould have been an 
Engltfh Peer. It is true that the King may create an 
Irijh Earl under the Engli/h Great Seal. But then 
there ought to be exprefs Words; for where, by the 
Prerogative, a fpeeial A61 is done, there ought to be 
exprefs Words, and it fhal! not be taken by Implica¬ 
tion. And farther, an A6t of Parliament Hi all not ex¬ 
tend to Ireland, unlefs it be particularly named ; and 
therefore, to intend the Defendant in this Cafe, to be 
an Irijh Peer, is foreign, and ought to be rejected. 

3. He was of Opinion, that the Place from whence the 
Patentee takes his Title, is not neceffarilv to be in Eng¬ 
land \ nor in Reality is there any Neceffity, that there 
be any Place. Albemarle is not within England, and 
neverthelefs, at the Time of the making Magna Char- 
ta, there was an Earl of that Title, and there have 
been Dukes who have borne that Title very lately. 
A Man was an Earl, and he had no County. He faid, 
that he had often made Inquiry, if there were any fuch 
Place as Rivers, but he had never been able to find 
fuch Place, only that it was the Name of the Earls of 
.Devon,(hire in the 'l ime of King Stephen. Here is then 
a fufficient Anfwer to the firfl Objedtion to the Plea ; 

for 



( 11 ) 
for if in the Creation of an Earl, the Place is not necefV. 
fary (as by what he had been faying, it is apparent that 
it is not) it was not necefFary nor material, to make an 
Averment, that Banbury is within England; but the De¬ 
fendant being Heir to William who was created Earl 
of Banbury, under the Great Seal of England, fliall be 
an Englijh Peer. 

As to the fecond Objection to the Plea, that the 
Defendant ought to have averred, that he is unus pa- 
Hum regni Anglia, he anfwered, that what is apparent 
‘has no need to be averred, that he is an Earl, appears 
by the Letters Patent which he hath produced, and 
then, that he muft be of England, is fufficiently de- 
monftrated by what goes before. Befides that, he 
does not plead this Plea here, to make a Right or Title 
to the Earldom of Banbury, but only by Way of Mif- 
nomer in. Abatement of the Indidment ; and that Mif- 
namer is a good Plea. See 2 Lift. 595. if a Knight 
be indidled by the Name of Efquire, the indidment 
fliall abate. 

The third Objection to the Plea was, that the De¬ 
fendant ought to have concluded his Plea with prout 
patet per Recordum, Baron or not Baron being triable 
by Record. Or fecondly, he ought to have produced a 
Writ out of Chancery, to certify the Defcencs, and that 
he is Earl of Banbury. 

As to the fir ft Part of this Objedion, he confefTed, 
that if the Peerage of the Defendant had been created 
by Writ, it had then been triable only by Record, 
and it had been a fatal Exception •, but Letters Patent 
may be pleaded and (hewn to the Court (as in this Cafe 
is done) and they cannot be queftioned, but by plead¬ 
ing non concejjit \ and therefore in this Cafe there can¬ 
not be any Rich Iffue as Baron or not Baron *, more¬ 
over there being Deferents here, which are mere Mat¬ 
ters of Fad, and triable only by the Country, loch 

Con- 
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Conclufion had been ill; becaufe it cannot appear by 
the Record, if Nicolas was the Son of William, or 
Charles the Son of Nicolas, and the Books of 22 Jffis. 
24. Bro. Jffis. 240. ought to be underflood of Peer¬ 
age created by Writ, for there was no Baron created 
by Letters Patent until the eleventh Year of King Ri¬ 
chard 2. there is alfo Nobility gained by Marriage, 
and this is triable by Jury. 

And as to the fecond Part of this Objedlion, that the 
Defendant ought to have produced a Writ out of Chan¬ 
cery ^ &c. he anfwered, that thefe are only cautionary 
Writs, and Writs of Privilege, and were not of Ne- 
ceffity but for Expedition. And fuppofmg that the 
Defendant might have had one, yet it is no Confe- 
quence, that the Omiffion or it dial) be a Determina¬ 
tion of his Peerage. And further, in all the Prece¬ 
dents cited on the other Side, there were no Letters 
Patent pleaded (as in our Cafe) fo that it could not 
appear to the Court, without fuch Writ, that the 
Party was a Peer. So that he was of Opinion (and all 
his Brothers agreed with him in all thefe Points) that 
the Plea was very good. 

The Quefdon then will be, If the Replication con- 
fefifes and avoids the Plea ? Which is in Effedf, if the 
Defendant be concluded from his Peerage by this Or¬ 
der of the Houfe of Lords : And he was of Opinion, 
that he was not, for four Reafons. 

1. Becaufe this Order was not a Judgment by Par¬ 
liament. 

2. Admit that it was a Judgment, yet of an origi¬ 
nal Caufe, the Houfe of Lords has no Jurifdidtion. 

3. T here was no Plea depending in the Houfe of 
Lords, concerning the Right of the Earldom of Ban¬ 
bury. 

4. There is not here any Judgment to bar him of 
his T itle. 

As 
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As to the fird he faid, that the Parliament confided 

of the King, the Lords Spiritual and Temporal, and 
the Commons. The judicial Power is only in the 
Lords, but legally and virtually it is the Judgment of 
the King as well as of the Lords, and perhaps of the 
Commons too. Writs of Error to remove Records 
cut of the King s-Bench into the Houfe of Lords run, 
coram nobis in prafens Parliamentum \ but in this fup- 
pofed Judgment the King is excluded. If one may 
give Credit to an old Advocate, Fieta, Cap. ly. he 
lays, that ail Matters of Authority and Jurifdidion 
are derived from the King. 

The Houfe of Lords has a double Authority, as the 
Parliament, and the Courfe of the Lloufe ; between 
which we mud didinguidi by their Stile. And their 
Proceedings are of different Effeds in Law *, for jour¬ 
nals are not Records of Parliament, and therefore we 
cannot take Notice of them. 

Judgments ought alfo to be given in their proper 
Stile; and therefore if the King's-Bench, which is held 
■coram Rege, enter Judgment by the Judices of the 
King’s-Bench, it is void. But in the principal Cafe 
there is no mention made of the King ; therefore this 
Jud gment is not given in the proper Stile, as appears 
by what has deen faid before. 

As to the fecond he faid, that the Houfe of Lords 
has no Jurifdidion in an original Caufe, becaufe that 
fupreme Court is the lad Refort. Befides, that for the 
mod Part original Caufes are mixed with Matter of 
Fad, and it is unworthy of fo fupreme a Court, to try 
Matters of Fad, for which Reafon, Error of Fad in 
the King s-Bench, mud of Neceffity be brought before 
the fame judges of the King s-Bench. 

If the Parliament took Cognizance of original Caufes, 
the Party would lofe his Appeal, which the Common 
Law indulgeth in all Cafes, for which Reafon the Par¬ 

liament 
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liament Is kept for the laft Refort *, and Caufes come 
not there, until they have tried all ludicatories. With- 

J mO 

in thefe four "Years Judgment was given againft the 
Earl of Macclesfield in the Exchequer, he brought Er¬ 
ror in the Eloufe of Lords, and the Queftion was, If 
by 3 i Edw. 3. Stat. 1. Chap. 12. the Exchequer Cham¬ 
ber ought not to interpofe, and adjudged that it ought* 
and the Writ abated, 4 Infi. 21. The Cafe of the 
Bifhop of Norwich, to the fame Purport. 

3. He was of Opinion, that this Dignity differed 
not from an original Ertate at Common Law7, for it 
was granted under the Great Seal of England, and 
therefore defcendible according to the Courfe of the 
Common Law * and It wTas at Common Law, an E- 
rtate in Fee rtmple, but fince JVeftm. 2 Cap. 2. it is an 
Eftate tail. And if the Patentee be dirturbed of his 
Dignity, the regular Courfe is to petition the King, 
and the King indorfes it, and fends it into the Chan¬ 
cery ^ or the Houfe of Peers. For the Lords have no 
Power to judge of Peerage, unlefs it be given to them 
by the King. For as no Peer can be created without 
the King’s Confent, who is the Fountain of Honour, 
no more can any be degraded without his Confent, 
And an Ordinance of the Houfe of Peers cannot con¬ 
fer Peerage. 

1'he Houfe of Peers (he agreed) has Jurifdi&ion 
over its own Members, and is a fupreme Court •, but 
it is the Law which hath inverted them with fuch am¬ 
ple Authority, and therefore it is no Diminution to 
their Power, to fay, that they ought to obferve thofe 
Limits which this Law hath prefcribed for them, which 
in other Refpedts hath made them lb great. 

The Precedents which Mr. Attornev General hath 
* 

cited, are not to this Purport. That of the Lords 
Mount joy, Bdlafys, and Lovelace, 1628, was Matter 

The Lord Mount]oy claimed Preceden¬ ce iJ nvilege. 
cy 
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cy in the Houle of Peers of the Lords Lovelace and 
Beliafys, being created 5 June, 3 Gkr. 1. Baron of this 
Realm by Letters Patent, in which there was a Claufe 
to precede the two other Lords, for which he petition¬ 
ed the Houfe of Lords, but they would not allow it 
to him. For although the King might give Prece¬ 
dency by the Common Law, nevertheless, in this Cafe* 
he was bound by the 31 Hen. 8. Cap. 10. 

The Cafes of the Lords Pembroke, Stamford, and 
Mohan, were only Petitions by them for a Trial by 
their Peers. If a Peer commits Treafon, &c. he ought 
to be tried by his Peers, and therefore it is decent to 
fubmit his Trial to them, but he does not by that fub- 
mit his Title to his Peerage 5 befides that, if the Peers 
make an Order that the Petitioner lhall be tried by his 
Peers, and they make an Addrefs to the King to make 
an High Steward, the King may chufe whether he will 
or no, notwithftanding their Order and Addrefs.. 

The Cafe of the Lord Prefton is Ids to the Purpofe, 
for his Patent was void, being made by King James 
the Second, after the Revolution. 

The Cafe of James Percy was alfo a Cafe of Privi¬ 

lege. 
So that there is no Precedent to warrant the Proceed¬ 

ings in this Cafe. Therefore he concluded this Point, that 
the Cafe coming before the Lords originally, all Pro¬ 
ceedings were coram non Judice, for they have not Ju- 
rifdi&ion of an original Caufe; but, as is before fhewn, 
it might have been brought before the Lords regular¬ 
ly, and then their Determination had been final. 

3. Concerning the Right of the Earldom of Banbu¬ 
ry, there was no Plea depending before the Houfe of 
Lords; for the Defendant did not petition to enjoy 
the Earldom, but fuppofed himfelf in Poffeffion. 

4. There is not here any Judgment to bar the De¬ 

fendant of his Title to the Earldom , for no Court can 
give 
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give Judgment in a Caufe not depending, or whicfi 
comes not in a judicial Method before that Court y 
but here it is proved by what he had been faying, 
that the Title of the Earldom was not in Queftion be¬ 
fore the Peers. If Trefpafs be brought for a Trefpais 
done in the Land belonging to an Houfe, and it appear 
at the Trial that the Plantiff hath no Title to the 
Houfe, yet the Court cannot give judgment, to put 
the Party out of Poffeffion of the Houfe. 

2. A Judgment ought to be complete and formal; 
therefore, if quo Warranto be brought for ufurping 
royal Franchises, the Court give their Opinion, that 
the Defendant hath no Title to them ; unlefs they 
proceed and fay, ut abinde excludatur, it avails no¬ 
thing. In the fame Manner, in the Cafe between Le¬ 
vel and Hall, Cro. Jac. 284. where in Debt upon Bond, 
the Defendant pleaded acquittal by Verdidt in another 
A&ion upon the fame Bond, the Entry upon the Ver¬ 
dict was, that the Defendant fhould recover Damages 
againft the Plaintiff, et quod eat inde fine die, and be- 
caufe there was no Judgment quod Querens nil capiat'pet 
■Breve, it was adjudged ill. 

3. Difmiffion is no Judgment in Court of Law. 
And as to the Objection, that the Judgment was 

faid to be given n fecundum Legem Parliamenti, which 
the Defendant, by his Demurrer, hath confeffed. 

He 

n Mr. Skinner, and Mr. Comberhach, both add, that his Lord- 
Hiip, as to this, faid, that he did not know any Reafon for this 
Ob] eft ion, which the King’s Counfel had inferted, if it was not to 
frighten the Judges : Rut he faid, that he did not regard it, for 
though he had all Refpeft and Deference for that honourable Bo¬ 
dy, yet he fat there to adminifter Jultice according to the Law of 
the Land, and according to his Oath, and that he ought not to re¬ 
gard any Thing but the Difcharge of his Duty. Skin. Rep. P. 526, 
Comb. Rep. P. 278, 
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. Fie anfwered, i. That a Demurrer confeffes only 
Matter of Faft, and that only when it is well pleaded; 
but it never confeffes Matter in Law. 

2. Lex Parliamenti is to be regarded as the Law of 
the Realm ; but fuppofing it to be a particular Law, 
yet if a Queftion arife determinable in the King9s-Bench5 
the King’s Bench ought to determine it. The filing an 
Original againft a Member of Parliament, was adjudg¬ 
ed no Breach of Privilege* If a Man be committed by 
Parliament, and the Parliament is prorogued, the 
King’s-Bench will grant an Habeas Corpus. The Com¬ 
mon Law then does not take Notice of any fuch 0 Law 
of Parliament to determine Inheritance originally. If 
there is any fuch, it ought either to be by Aft of Par¬ 
liament, and there is no fuch Aft; or it ought to be 
by Cuftom, and no more is there any fuch Cuftom. 
But if Inheritance fhall be originally determinable in 
Parliament, where the Parliament, viz. the Houfe of 
Peers hath no Jurifdiftion, the Peers would have an 
uncontroulable Power, et ubi jus eft vagum, res eft mi- 
fera. For which Reafons he was of Opinion, that 
Judgment ought to be given for the Defendant. And 
accordingly, with the Concurrence of all the other 
Judges, for the fame Reafons the Indiftment was a- 
bated. 

C In 

° His Lordfhip laid, as to the Law of Parliament, lie did not 
know of any inch Law, and every Law which binds the Subjects 
of this Realm, ought to be either the Common Law and Ufage of 
the Realm, or an of Parliament ,* nee fuper eum ibimus, nec Juper 

euni mitt emus, nip per legale Judicium Par iumfitomim, aut per Legem 

Lerr re ; but if there were any fuch Law and Cuiiom of Parliament 
[the which Mr. Attorney faid was inter Arcana Imperii, which is a 
ftr&nge Notion of a Law, though it may be good in Politics % 

and i'or which the Lords would not thank him, when they confi- 
dered that the Law which governs the inheritance of their Digni¬ 
ties is inter Arcana.} Skin. Rep. P. 526. Comb. Pxp, P. 278. 
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In p Hilary Term, 1697, 9 Will. the Lord Chief 

Juftice Holt was fummoned to give his Reafons of this 
judgment to the Houfe of Peers, and a Committee was 
appointed to hear and report them to the Houfe, of 
which the Earl of Rochefter was Chairman. But the 
Chief Juftice Holt refufed to give them in fo extraju¬ 
dicial a Manner. But he faid, that if the Record was 
removed before the Peers by Error, fo that it came ju¬ 
dicially before them, he would give his Reafons very 
willingly ; but if he gave them in this Cafe, it would, 
be of very ill Confequence to all Judges hereafter in 
all Cafes. At which Anfwer fome Lords were fo of¬ 
fended, that they would have committed the Chief 
juftice to the Tower. But notwithftanding, all their 
Endeavours vanifhed in Smoak. 

Note ; Mr. Serjeant q Salkeld tells us, that the De¬ 
fendant, Lord Banbury, was not tried for this Murder 
at all. 

This Proceeding of the Houfe of Peers did not in 
the leaf!; intimidate the Chief Juftice, as will appear 
from a very remarkable Inftance which happened but 
a few Years afterwards: The Bifhop of St. David’s 
moved in the King’s-Bench for a Prohibition, which 
the Chief Juftice denied, whereupon the Bifhop peti¬ 
tioned the Lord Chancellor Somers, to have a Writ of 
Error upon this Denial of the Prohibition ; who hav¬ 
ing fome Doubt, whether it would lie or not, refer¬ 
red it to the Attorney General ; who certified his O- 
pinion to be, that a Writ of Error would lie in this- 
Cafe. Upon which the Suggeftion was entered upon 
Record, and the Denial of the Prohibition ; and the 
Writ of Error was granted, and the whole Record 
brought by the Chief Juftice into Parliament, and af¬ 

terwards 

P Lord Raym. iVol. P. 18. 
9 Salk. Rep. 2V0I. P. p2, 
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ienvards upon hearing of his Opinion, the Lords of 
Parliament were of Opinion, that a Writ of Error 
would not lie in this Cafe. However, Holt, Chief Ju- 
ftice, told Lord Chief Juft ices Raymond, that if the Lords 
had been of Opinion, that the Prohibition ought to have 
been granted, he never would have granted it. 

It « is well known in what Manner King Charles the 
fecond mortgaged the whole Revenue of the Crown to' 
the Bankers for an immenfe Debt, and paid them In- 
tereft at the Rate of 8 per Cent, while thofe, who in¬ 
truded the Bankers, received only 6 per Cent. In the 
Year 1672, the Exchequer Payments were hopped, 
and Multitudes ruined. About five Years after, his 
Majeffy granted his Letters Patent to all Perfons con¬ 
cerned for the annual Penfion of 6 per Cent, out of the 
Hereditary Excife, given by Parliament indead of the 
Wards and Liveries, 12 Char. 2. Chap. 24. and upon 
the principal Sums due to them, on delivering up their 
Securities, and accepting proportionable Affignments 

I in Satisfaction of their Debts. The Payments were 
j made regularly by Virtue of thofe Letters Patent^ down 

to Lady-Day, 1683, and then no more iffued for the 
,J Remainder of King Charles'"s Reign, the whole Reign 
of King James the fecond, and for three Quarters of a 
Year from after the Revolution ^ whereupon in Hilary 

C 2 Term, 

s Lord Rayin. I Vol. P. 545. 
1 Rind. Contin, Rap. Hilt. Engl. 3 VoL P. 403, in Notes. _ 
r Lord Sorters, his Argument on his giving judgment in thil 

1 Cafe, which he delivered in the Exchequer Chamber, June 23, 
1696. P. 6. This Argument- is much admired for the inimitable E- 

j; kgance of the Stile and Method, and for its Comprehenfion and. 
j! Learning. It may be added, that it is not only efleemed one of 
: the hnelt Performances in the Law, but has Satisfied very able 
1 Lawyers of the Legality of his judgment; fo that the Publication 

of it did as much Juftice to his Integrity, as Honor to his Parts, 
i It is faid, that in the making of it, the Search of Records and Pre- 
t cedents coil him feven hundred Pounds. Rind, Contin. Rap, Hi A 

j Engl, 3 Vol. P, 405, in the Notes. 



( 2° ) 
Term, i TV. & M. 1689, a Petition was exhibited by 
Jofeph Hornby f to the Treafurcrs and Barons of the 
Exchequer, for the Allowance of the faid Letters Pa¬ 
tent. The Attorney General demurred generally: 
The Court gave Jud gment for the Petitioner Hornby, 
whereupon the Attorney General brought a "VV rit of 
Error in the Exchequer-Chamber, where Lord Chief 
juftice Holt delivered the following Argument in Af¬ 
firmance of the Judgment, in Trinity Term, 1695, 

1 IV. 3. 
In this Cafe,x here have been two Points made : 
1. Whether this Grant be good ? 
2. Whether here be a proper Courfe taken by the 

Patentees ? 
There has indeed been a third Point ftarted by my 

Lord Chief juftice Treby, and that does refpeht the 

entering of the judgment. 
As to the Hrft Queilion, I hold the Grant to be good, 

and all that have argued here, have concurred in the 
fame Opinion. I do confefs this is the great Point of 
the Cafe •, but fo much has been faid to it, that little 
more can be added: But I mull fay fomething to ir, 

though I cannot but repeat. 
I hold that King Charles the fecond might charge this 

Branch of his Revenue, and my Reafon for my Opi¬ 

nion is but fhort. 
It is, becaufe the King was feized of an Eftate in 

Fee of this Revenue •, for to fuch an Eftate a Power 
of Alienation is incident. And I take it to be the In¬ 
tent and the exprefs Words of the A6I, That the King;; 
lhouid have a Right and Liberty of alienating and! 

charging this Eftate. 
It is no Objection, that this Revenue was given to 1 

the King under a Truit •, for notwithftanding that, he; 
might 

w Mod. Rep. 5 Vol. P. 29, 30. 
Mod. Rep. 5 Vol. P. 53. x 
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might alien it: So feveral Kings of England have found¬ 
ed Corporations of charitable Ufes, and yet thde Per- 
fons incorporated might, notwiihlanding fuch Truil, 
alien their Eftates ; fo may Dean and Chapter theirs ; 
fo may a Bifhop with the Con fen t of Dean and Chap 
ter; fo a Parfon with the Confent of the Patron and 
Ordinary, might have aliened the Land of which he 
was feized in the Right of his Church : But the King 
has Nobody required to confent to his .Alienations. 
To fay, that he may alien by Confent of the Eftates 
of the Realm, is as much as to fay, he cannot alien 
without an Ad of Parliament, which he may clearly 
do. 

And, indeed, this Revenue comes to the King by 
Purchafe ; for he gave a Recompence for it, viz. Part 
of his handing Revenues, it being the Profits that did 
arife from his Wards and Liveries. 

But it is objeded, that this Power in the King of 
alienating his Revenues, may be a Prejudice to the 
People, to whom he muft recur continually for Sup¬ 
plies. I anfwer, that the Law has not fuch difhonour- 
able Thoughts of the King, as to imagine he will do 
any Thing amifs to his People in thofe Things in which 
he hath Power fo to do. 

But that which I infift on is, that it is abfurd in its 
Nature to reftrain the King from a Power of aliening 
his Revenues of which he is feized in Fee : It is againit 
the Nature of the being of a King, that he fhould 
have Jefs Power than his People; for before' he was 
King he had Power to alien. Now when the Crown 
defended upon him, he is feized in jure Corona.?, and 
fhall he then have lefs Power over thofe very Lands 
than he had before the Defcent of the Crown ? Shall 
he now be difabled to alien by being a King? This 
would be againft a common Principle of Law, that 
the Defcent of the Crown takes away all Difability. 

C 3 When# 
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1 hen it is repugnant to the Conftitution of the Go¬ 

vernment, fuppofe a King fhould be under a preient 
Danger of being invaded, if the King could not raife 
Money by alienating his Revenue, the Nation might 
pernh ; for he cannot otherwife raife Money than by 
an Aft of Parliament, for which there might not be 
i ime : And therefore heretofore the Kings of England 

have borrowed ieveral Sums of Money by mormamno- 
their Lands. ° ° •=* 

And there ought to be a Power in all Governments 
to reward Perfons that deferve well, for Rewards and 

uninments are the Supports of all Governments-, 
anu it nas been the conftant Ufage of the Kings of 
pig,and to reward Perfons deferving of the Govern¬ 
ment out of the Crown Revenues, by Penfions, and 
giving Mates to fupport the Titles of Earl and other 
dignities. And this has been allowed of by Aft of 
Parliament, as appeareth by 34 Hen. 8. c. 20. 

rut l0™e PerliaPs will lay, I have been talking 

11" V° t:le ! VrPoie 5 for that they do not deny that 
t-.e King might alien his own Demefne, or any 
_.anas mat come to him by Defcent or Purchafe: 

-ty tiiey> this Revenue was fettled by Aft of Par- 
fanu n.t on the Crown, and therefore it cannot be a- 
iienea. But 1 do not find any fuch Diftinftion in our 
Taw-Rooks, nor any Authority from Common or Sta- 

■;Jt - d'", ty1Jt reftrains the Kings of England from a- 
lien mg any bort of their Revenues. 

ns for the Lands in antient Demefne, they feemed 
moit appropriated lor the King’s Ufe of any of his 
kevenues : Por they had feyeral Privileges all relating 

' hPL!"gV ¥ n°r t0 be 'mpkaded out of the Manoiy 
- <ice of loll ror all 'filings concerning their Suf- 

tenance and Hufbandry, not to be impanelled on any 
inqueft; and yet, notwithftanding all this, thofe 
Lands were always alienable s and if thefe Lands are 

alien- 
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alienable, what Eftates in the Crown are not alienable ? 
And our Books do take Notice that thefe Eftates are 
alienable. 

Then what Reafon can be given why fome Eftates 
Ikould be aliened, and others not ? Why may not the 
King as well alien thefe Eftates as he may the Flowers 
of his Crown, as appears in the Abbot of Strata Mar¬ 
cellas Cafe ? Fpr he may grant a County Palatine, 
which has jura Regalia ; fo he has granted a Power to 
pardon Treafon or Felony, &c. and indeed thefe Pre¬ 
rogatives are reaffurned to the; Crown by the Statute 
H. 8. but the Grants were not void. 

Then if an Eftate be fettled on a Subject by A61 of 
Parliament, it will not be denied but that he may a- 
lien fuch Eftate ; and why ftiall not the King have the 
fame Privilege ? It appears, in Fade, that he has al¬ 
ways done it; fo all the Lands that belonged to the 
Abbies and Monafteries were aliened by the King, and 
yet they were given to him by A6t of Parliament, and 
by genera] Words, as it is here: So the Cuftoms have 
been always granted and charged by the King, and 
yet they were granted to him by A 61 of Parliament. 
The Authorities in our Books are full to this Pur- 
pofe. 

But it is objedled, that this Revenue was given in 
lieu of Inheritances that were unalienable, viz. the 
Wards, Liveries, Purveyances, &c. 

Though how the Nature of thefe Inheritances can 
effedf Inheritances of another Nature I cannot fee ; but 
even thefe Inheritances were always in Effedf alienable, 
for they might have been releafed. The King’s Grant 
to be free of Prifage, and fo were Services in Capite, 
and Purveyances, CtV. 

Some Opinions have been urged, which Gy, that 
the Crown Revenues could not be aliened, as Fleta and 
Bratton \ but thefe Books are only Ornaments to the 

C 4 Law i 
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Law •, they are not looked on as authentic, efpeciahy 
where the Pradtice has been always to the Contrary 
But Brit. 87. is otherwife, and fo is Selden 549 and 
552. And Bratton himfelf, in his fecend Book, C. 57. 
feems to be of another Opinion, where he faith, that 
even Res Sacr^e are alienable by the Common Law, 
though, perhaps, by the Canon Law they are not to 
be aliened. So the Statute of Bigamis, Cap. 7. alfo 
admits, that the King may grant away his Revenues; 
Forte [cue, in his Book de Laudibus Legum AnglU, that 
the Government is not only regal, but legal and polk 
tica>, and then difcourles or the Particulars wherein 
the regal Power is reftrained : And if our Conftitution 
had been fo that the King could not alien his Lands or 
Revenues, it cannot be imagined but that he would 
have mentioned a Thing fo remarkable, efpecially in 
a Time when there were fo many Grants made by the 
Crown, though, indeed, at that Time, there were 
many Acts or Refumption made, as there were before 
and after, as in 6 Hen. 4. 14. and in the Time of 
King Henry the eighth, &c. which are a great De- 
monfuation tnat thole Grants could not be revoked or 
avoided, but by Act of Parliament. 

It is objedled, that the Fee-Farm Rents, in the 
Fime ot King Charles the fecond, were granted by Adi: 

of Parliament; but they might have been granted 
without tnat Act ; it was only made to encourage Pur- 
chafers, to make good the Letters Patents beyond all 
Sciuple, and to give Power to iue for the Arrears of 
Rent, and to diftrain, £sh\ 

When it is objected, that if this Grant of the Re¬ 
venue fhould be alienable to the Subjects, that then 
the King’s Officers of Lxcife would be the Subjedt’s 
Officers. 

But that does not follow, they are only a Means to 
convey to their Pellow-Subjedts their Right, and that 

which 
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which is granted to them by the King’s Letters Pa¬ 
tents. So the Juitices in Eyre, and of Oyer and Ter¬ 
miner, &c. are the King’s juitices j and yet they con¬ 
vey juftice to the People. 

As for thefe Letters Patents themielves, it is plain, 
by the whole Tenor of the Patents, that the King was 
rot deceived in his Grant; and the Confideration be¬ 
ing executed, though it be falfe, yet that will not avoid 
the Grant. 

So that I conclude this Point, that thefe Letters Pa¬ 
tent which charge this Branch of the Revenue, are 
good and firm in I,aw. 

I come now to the fecond Point, and that is, con¬ 
cerning the Remedy taken by the Patentees. 

And I hold they have taken a very proper and legal 
Remedy. We are all agreed that they have a Right; 
and if fo, then they mull have fome Remedy to come 
at it too. 

The Remedies, at Common Law, to recover againft 
the King, were by Petition, or Monfirans de Droit. 

Indeed, there is a new Remedy now given by Stat. 
2 Edw. 6. Cap. 8. and that is by Way of Traverfe 
to the King’s Title. 

But firft, a Pe tition of Right is not necdTary in this 
Cafe: Not but that a Man may proceed in this Way, 
and admit himfelf out of Poffeffion if he pleafeth. But 
it is not neceffary for two Reafons : 

i. Becaufe a Petition of Right is grounded always 
upon a naked Matter of Fadt fuggeited, and not of Re¬ 
cord ; and upon fuch a Suggeiuon, there is a Corn- 
mi ffion iffucs out of Chancery. 

But here the Title is derived by Letters Patents, 
which are of Record j fo that here is no Matter of Fad! 
to be enquired of. 

2, The 
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^ The Patentees do not endeavour to deftroy the 

King’s Title: But Petitions of Right do fo, and are 
generally inconfiftent with the King’s Title. 

Then this Annuity is not turned to a Right, as if 
there haci been an Attainder, &c. therefore why ihould 
there be a Petition of Right ? 

I take this Remedy to be by a 7 Monftrans de Droit ; 
and this Remedy is to be fued at Common Law, when 
the Party s Title appeareth of Record. Monjlrans do 
Droit, or oujier le maine (which is all one in Effeft) 
always lies where the Title or Right of the King ap¬ 
pears, as well by Matter of Record as the King’s Ti¬ 
tle ; and this appears fully. Sadler’s Cafe, 4 Rep. 
and Hob. 334. 

Alio, it is plain, that a Monftrans de Droit lies in the 
Exchequer: I think there is no doubt of that. 

It is objected, that the Petition fhould be firfl fued 
to the King : But by the Records in Rylfs Placita,, 
Park 351, 257. Staundf. 72. it appears, that thefe 
Petitions of Right have been fued to the Court of 
King s-Bench. But, indeed, this Petition differs from 
thofe ; for this being only the Way of Complaint, 
there needs no Indorfement as in the other Cafes. 

The next Objection is, that in this Precedent there 
was a Liberate. 

1. Phis Writ is, in its Nature, a Writ of Allow¬ 
ance. But this W rit does not give any Manner of Ju- 
lifdidlion •, for the Court may hold Plea and proceed 
without it. 

2. But the next Anfwer that I give to this, and 
which may be lanstadtory to any Body, is the Statute 
of 5 R‘ 2,. Cap. g. which diredfs the Barons of the 
Exchequer to anfwer every Demand, without any Writ 
01 Letter from the King ; fo is 4 Inft. no. So that 

I 
> See Lord Keeper Sommers > his Anfwer to this in his Argu* 

ment, P. 72, &c. 0 
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J take it to be plain, that the Barons might proceed 
here without any Writ at all. 

But it is objected, that the Writ ihould have been 
directed to the Treafurer, &c. 

But this needs not be; for the Treafurer hath no¬ 
thing to do with Civil Fleas. 

Indeed, Fitz. N. B. 129. doth mention the Trea¬ 
surer : But this is a common Error, and the Writs 
peed not be fo directed. 

It is true, as my Lord Coke obferves, that the z Le¬ 
gitimation of any Cafe may be fufpedted that has no 
Cafe of Kin to it; and I agree tc that Rule : But I 
think I have found out fome Kindred to this prefent 
Cafe, and that is the Cafe in Coke’s Entries. 93. Tit. 
“ Claim of Liberties for there the Barons did allow 
certain Liberties, and alfo the Payment of a Rent-charge 
granted by the King to my Lord Hunfdon. So the 
Cafe of Margery Parker, in 9 H. 6. 13. is a confider- 
able Authority to this Point; fhe had an Annuity out 
of the Magna Cuftuma of London, granted by the 
Queen, out of a Sum affigned for her Dower, to re¬ 
ceive of the Cuftomers, but muff fue to the Barons of 
the Exchequer ; and Margery Parker may fue for it in 
the Exchequer, in the fame Manner as the Queen might 
for her Portion. Then there is my Lady a Broughton’s, 
Cafe, which happened in 25 Car. 2. my Lady Brough¬ 
ton forfeited the Keeper’s Place of the New Prifon to 
the King, who there upon made a Seizure ; upon this 
the Dean and Chapter of iPeftminfter came into the 
Court of Exchequer and claimed the Inheritance, and 
the King’s Hands were amoved. Indeed, this Matter 
was firlt ftirred in the King’s-Bench, for they gave 
Judgment to feize the Prifon. Now if the Court of 
King’s- Bench could hold Plea there, of a monftrans de 

droit ^ 

z See Lord Keeper Sommers > his Argument, P» 67. 

I Lord Sommers, his Argument, P. 70. 
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droit, becaufe the Seizure was there ; why may they 
not as well proceed in the Exchequer by monftrans de 
droit, becaufe the Money is there ? 

It is true, Money comes into and ifllies out of the 
Exchequer, without the Barons : But with Submiffion, 
the Rights of bringing it in, and iffuing out of the 
Money, belongs to the Barons, and if you make the 
Barons only Judges of the Right of coming in of the 
King's Money, you make them Judges but of half 
their Bufmefs which belongs to that Court; for the Ba¬ 
rons have judicial Power over the whole Court of Ex¬ 

chequer. And to fay that the Treafurer and his Offi¬ 
cers have no Correfpondence with the Barons, is not 
true ; for all the Books take Notice of them, as Per- 
fons that all belong to the Exchequer. 

Some have objected, that this Court ought regular¬ 
ly to hold Pleas only where the King is Party; and 
that this Court ufed to be prohibited to proceed in any 
Pleas that do not concern the King. 2 Inji. 551. there 
you may fee what Pleas they may hold. 

But here the Plea does not concern the King ; for 
here is the King’s Grant, and the Suit is to the King: 
And this Determination of the Barons in this Cafe, is 
not thus any Judgment of their own ; but the King 
himfelf, by Reafon of fuch his Letters Patents, hath o- 
bliged himfelf to make fuch Payments. As in the Cafe 
of an Obligation where Debt is brought upon it, and 
a Recovery is had ; it is not fo much the Judgment 
of the Court as binds the Property, as the Obligor 
himfelf, who by his Bond has fubjebted his Property 
to be determined by the Judgment. 

Now as to the Authorities winch feem directly 
to govern this Point, and the Objections againft 
them. 

i.. There 
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i. There is Sir Thomas b Wroth's Cafe in c Plowden, 

which I rely upon as a dear and full Authority in this 
Cafe, notwithftanding all the Objections that have been 
made againft it. 

King Henry 8. had appointed Sir Thomas Wroth, 
to be Gentleman Ufher of the Privy Chamber to Prince 
Edward, and that he granted to the (aid Sir Thomas , 
for the Exercife of the fame Offi.ce, an Annuity of 20 h 
to be had, and yearly taken to the faid Sir Thomas, 
from Lady-Bay then laft pad, during his natural Life, 
by the Hands of the Treafurer of his Court of Aug¬ 
mentations of the Revenues of the Crown for the Time 
being, of fuch his Treafure of the fame Revenues, as 
fhould remain in the Hands of the Treafurer at two 
Times in the Year, &V. 

The chief Objection againft this Cafe is, that there 
the Grant was under the Seal of the Court of Augmen¬ 
tations, which was incorporated with the Court of Ex¬ 
chequer ; but that I deny, for that Court was never le¬ 
gally united to the Court of Exchequer, as was adjudg¬ 
ed in Dyer, 216. So that the Objection, that Sir 
Thomas Wroth's Grant was under the Seal of the 
Augmentation Court, and under the Survey of it, is 
gone. 

Then it does not appear to me, that ever the Court 
■of Augmentations had any Power exprefsly given to 
relieve the Grantees of fuch Rents. I have looked 
over the ACc of Parliament, by which that Court is 
conftituted, but I cannot find any fuch Power; but I 
think, the Court of Augmentations did proceed in 
fuch Manner, that it might be alfo reputed a Court 
of Excheq uer \ and the Court of Augmentations is, by 
exprefs Words, made a Court for the new Revenues 
that fhould come to the Crown, which are exempted 

from 

b Lord ?ornmers, his Argument, P. 90, 
c Plo^ivd. Com. P. 452. 
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from the Jurifdidtion of the other Court: But that 
which I infer from hence is, that if this new Court of 
Exchequer did in fome Cafes relieve Grantees of Rents* 
&c. certainly the old Court of Exchequer fhall have 
the fame Privilege. 

There are other Courts which have alfo proceeded in 
the fame Manner ; as the Court of Wards did ufually 
hold Plea of thefe Matters. Queen Elizabeth granted 
to Allen, under her great Seal, an Annuity of 40/. per 
Ann. to be paid by her Receiver of the Court of Wards. 
This being payable by the Receiver, is in the Nature 
of a Rent-charge. So the Court of Surveyors, erec¬ 
ted by 33 H. 8. Chap. 39. did proceed in the fame 
Manner, and relieve Grantees of Rent-charges, (Ac. 

As to d Nevir s Cafe, alfo in e Plow den, I take it 
likewife to be a full Authority in Point. An yearly 
Rent-charge of 3/. ioj. was granted to Sir H. Nevil9 
and another for the Exercife of the Keeper of a Park, 
out of a Manor for their Lives; one is attainted, the 
Manor comes to the PolTeffion of the King ; the King 
fhall neither have the Office nor the Rent: And the 
Arrears of the faid Annuity were paid to Sir H. Nevil, 
at the Receipt of the Exchequer, by the Hands of the 
Treafurer and the Chamberlain. 

ririt, I grant that thofe Lands were alfo under the 
Survey or the Court of f Augmentations; but that I 
conceive makes nothing againft me for the Reafons be¬ 
fore mentioned. 

£ There are feveral other Records which have been 
already quoted, but I fhall not trouble you with the 
Repetition of them. I fhall only mention fome few, 
which I think have been omitted. As Erin, primo 

Mar* 

d See Lord Sommers, his Argument, P. 88. 
® Plow. Com. P. 377. 

f Lord Sommers, his Argument, P. g~. 

• See Lord Sommers Argument, P. 106. 
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Mar, Ret. 126. 2 EL Rot. 145. Mich. 13. Rot* 
347. Hill. 13 El. Rot. 143. P. i Rot, 108. In 
all thefe Records it alfo appears, that Money iffued out 
of the Exchequer, by Order of the Court of Exchequer; 
and it is highly reafonable that they fhould have fucha 
Power. 

Suppofe the King purchafeth Land that is charged 
with a Rent, the King muft take the Land together 
with its Burden *, but in fuch Cafe it wTould be too hard 
to drive the Grantee of the Rent to his Petition of 
Right to the King : No, certainly he may come to the 
Court of Exchequer, by Way of Petition to the Barons, 
who may give him Relief. 

It has been objected, that Money which once comes 
into the Exchequer, can never be taken out. But if 
this is true in a general Senfe, that none of the King’s 
Revenues that are brought into the Exchequer can be 
paid out, this would deftroy all Annuities, Rent-char¬ 
ges, and other Payments which the Crown is obliged 
dto make. 

h It is true, if a Man be outlawed in the King’s- 
Bench, and the Party’s Goods are feized in the King’s 
Hands, and then the Outlawry is reverfed, there can 
be no Reftitution. The Reafon of this is, for that 
the Court of King9s-Bench cannot fend a Writ to the 
Treafurer *, and the Court of Exchequer have no Re¬ 
cord before them to ififue out a Warrant of a Reditu- 
tion. So if an Attainder be reverfed, the mean Pro¬ 
fits taken into the Exchequer cannot be reftored for the 
fame Reafon; and alfo for that the King cannot be. 
made a Diffeifor, and the Statute gives a Remedy only 
as to Parliament. 

There remains, after all, a great Objection, had it 
any Weight, and that is, Cui bonof It the Patentees 

fhould 
I 

h See Lord Sommers, his Argument, P. 63. 
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fhould have judgment for them, what will it figniff 
if they cannot come at any Money ? 

As to this, I do think, that as foon as the Writs are 
delivered to the Officers of the Exchequer, I mean the 
Treafurer and Chamberlain, the Property is altered, 
and the Officers become Debtors to the Parties, as ap¬ 
pears by 2 H. 7. So as foon as a Fieri facias is deli¬ 
vered to the Sheriff, and upon it Goods are levied, 
the Property of the Goods is altered, and the Sheriff 
becomes a Debtor to the Plaintiff: So an AcPon of 
Debt will lie upon a Liberate, and fo it has been ad¬ 
judged. 

] fhall only obferve one Thing more, and fo con¬ 
clude, and that is in Anfwer to my Lord Chief Juftice 
Treby, for he ftuclc very hard at the judgment given 
by the Barons, he thought that it was very erroneous, 
and therefore void; but with Submiffion, I take this 
Judgment to be as well as it can be ; and whereas it is 
laid in the judgment, that the Money fhall be paid by 
the Com millioners and Chamberlain of the Treafury, 
it muff be underilood of the Receipt of the Treafury, 
and not of the Lord High Treaiurer, which Office is 
long fince expired. 

As for the Levying of the Tallies mentioned in the 
judgment, it does not hurt, it is at moil but Sur- 
piufage •, but that which I infiftonis, that though this 
judgment, in refpedl of Form, or any material Point 
of it, fhould be erroneous, yet if your Lorclfhip fhould 
be of Opinion in the two firfl Points with Me, you 
will then give a new judgment, fuch as the Court of 
Exchequer ought to have given, for that is the Law of 
this Place, as appears by 31 Ed. 3. and this laft Pont 
was fo ruled upon a Debate in the Houle of Lords, 
and was the Cafe of the King and Saint hilt, 30 
Car. 2. 

So 
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So that upon the Whole, I am of Opinion, that 

the Judgment given by the Barons, ought to be af¬ 
firmed. 

But afterwards, the Lord 1 Keeper was of Opinion 
to reverfe the Judgment, and accordingly it was re¬ 
verted. The Ground upon which he gave his Opi¬ 
nion was, that the Patentees had not taken a proper 
Remedy by Petition to the Barons, who have no 
Power or Control over the King’s Treafury, &c, and 
that their only Remedy was by Petition to the King 
himfelf. He infilled much upon the fame Reafons 
and Grounds which my Lord Chief Juft ice Treby men¬ 
tioned. 

The above Cafe had given Occasion to Clamour, 
becaufe of the extenfive Confequences following the 
Determination in Regard to the Property of large 
Numbers. 

No Liberate, or Warrant5"for Payment iffued upon 
this Reverfal; but in the fame Seffion, an i Adi palled 
to apply the Revenue of Excife as a Security for eight 
hundred and twenty thoufand Pounds, and a weekly 
Payment of three thoufand feven hundred Pounds, to 
the Civil Lift, on Account of the Neceffity of Affairs, 
fubjedt, at the fame Time, to the Charge of an annual 
Payment pf three per Cent. on the whole Principal due 
to the Bankers, from and after the twenty-fixtb Day of 

I December, 1705, which Principal was made redeema¬ 
ble on Payment of a Moiety. This Cafe in Rdpedt 
of the unhappy Perfons, who had intrufted the Ban¬ 
kers with their Money, deferved all that Companion, 
with which it was popular to treat it in thofe Times; 
but the Bankers had made an unjuft and extorfive Pro- 

D fit 

i Sommers', fee his Lorcllhip’s Argument, P. 128. 
1 k Eind. Contin. Rap. Hift. Eng. 3 Vol. P, 405, in the Notes. 

1 1 Stat. 12 & 13 IV. 3. Cap. 12. 
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fit from the Crown, and the iniquitous Extravagance 
of King Charles his Court had been the Source of the 

Calamity. 
When the Lord Chancellor Sommers parted with the 

Great Seal on Saturday the twenty-feventh Day of Jpril ft 
in the Year 1700, and the fame continued undifpofed 
of for feme Time, King William preffed the Lord Chief 
Juftice n Holt to accept of it; but he replied, “ 0 That 
he never had but one Chancery Gaufie in his Life, woich 
he loft, and confequently eculd not think himfelf fitly qualifi¬ 
ed for Jo great a Truft” whereupon, (it being Term 
Time, fo that a Vacancy in that Poft put Things in 
fome Confufion) a temporary p Commiffion was gran¬ 
ted on Sunday, the fifth Day of May, in the laid Year 
1700, toq Sir John Holt, Sir Thomas Trevor, Mailer 
of the Rolls, Sir George Treby, Chief Juftice of^ the 
Common Pleas, and Sir Edward IVard, Lord Chief Ba¬ 
ron of the Exchequer, to judge in the Court of Chancery 
and after a few Days the Seals were given to Sir Na¬ 

than r Wright. 
In Eafter Term, 168S, 10 W. 3. 9 Richard Lane 

brought an Adhon 4 upon his Cafe againft Sir Robert 
Cotton 

m Lord Raym. Rep. P. $66. 
n Mr. Prior, in a Letter to the Earl of Manchefter, dated at 

Hampton-Court, May 2, 1700, and printed among Mr. Cole's Me¬ 
moirs, P. 128, fays thus: “ My Lord Chief Juftice Holt, having 
been here to Day, and with the King in private, has given People 
Occafton to fay, that he has refufed the Seals; if it be io^or not, 
I cannot fay, but as yet the Seals are not diipoied of. lind. 
Contin. Rap. Hilt. Eng. 2 Vo!. P. 400. in Notes. 

0 Boyers Annual Lift of the Deaths of eminent Perfons, at the 
End of his Hiftory of Queen Anne, P. 52. 

p Burnet's Hiftory of his own Times, 2 VoL P. 242. 
s Lord Raymond and Burnet as above. 
r Lord Raym. P. 567, and Burnet as above, 
s Modus lntrandi. 2 Vol. P. Io8.- 
1 Lord Raym. Rep. P. 646. 
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Cotton and Sir Ehomas Frank!and, as Pollmafter Gene¬ 
ral, for that a Letter of the Plaintiff’s being delivered 
into the faid Office, to be fent by the Poft from London 
to Worcejler, by the Negligence of the Defendants iri 
the Execution of their Office, was opened in the Of¬ 
fice, and divers Exchequer Bills therein inclofed were 
taken away, ad damnum, &c. upon not guilty pleaded, 
this Caufe was tried before Holt, Chief Juftice at 
Guildhall in London, and a fpecial Verdi ft found 
there. 

The Jury found the A & of 12 Car. 2. Cap. 30. of 
the Execution of the General Poft-office, and that a 
General-Poft was eftablifhed purfuant to it, between 
London and Wore eft er: They find the A 61 of 1 Jac. 2. 
Cap. 12, which confolidates the Eftates in Fee and in 
Tail in the faid Office in the King, that the Defen¬ 
dants were conftituted Poflmafter General by Letters 
Patent of the King that now is, bearing Date the firft 
Year of his Reign, under the Great Seal of England, 
purfuant to the faid A6t of 12 Car. 2. And that by 
the faid Patent they had Power, to make Deputies, and 
to appoint Servants, at their Pleafure, and to take 
Security of them, but in the Name, and to the Ufe, 
of the King, and that the Defendants fhould obey fuch 
Orders as they fhould receive from Time to Time 
from the King, under the Sign Manual, and as to the 
Management of the Revenue, that they fhould obey 
the Orders of the Treafury, and farther, that the King 
granted to them, that they fhould not be chargeable, 
to account for the Mifmanagement or Default of their 
inferior Officers, but only for their own voluntary De¬ 
faults ; and farther, the King granted to them, a 
Salary of 1500/. per Annum, out of the Profits arifing 

i out of the Office, Gfc. that the Office was kept in Lon- 
don ; that the Plaintiff bfcing p'offeffed of eight Exche- 

il quer Bills, inclofed them in a Letter dire&ed to John 
D 2 Jones 
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7 ones at Wore eft er, and delivered it to Underhill Breeze, 
the Receiver of the Letters at the Port-office ; that 
Breeze was appointed by the Defendants, to receive 
the Letters at the Office, and was removable by the 
Defendants, but received his Salary out of the Reve¬ 
nue of the faid Office, by the Hands of the Receiver 
General j that the Letter was opened in the Office, 
by a Perfon unknown, and the Bills were taken away 3 

et fu &V- 
This Cafe was argued feveral Times at the Bar, by . 

Sir Bartholomew Shower, Mr. Northy*, and Mr. Pratt™, 
for the Plaintiff, and by Serjeant Wrightx, the Solicitor 
General Hawks7 ^ the i\ttorney General 2 ‘Trevor, and 
a Cowper\ for the Defendants. And in Eafter Term, 

J7°G 
u Afterwards Attorney General to their late Majeilies, King 

William the third, [Lord Raym. Rep. 2V0I. 1\ 748, 768,] and 
Queen Anne, Lord Raym. Rep. 2 Vol. P.768, 1261, 1317, and 
to George the fhft. Lord Raym. Rep. 2 Vol. P. 1318. 

w Afterwards conilituted Chief juflice of thz King's-Bench, to 
George the firft, viz. in Eafter Term, 1718. Stra. Rep. P. 86. 
Append, to Chron. Juridicial. P. 13. Note; He was Father to the 
prefent Chief juflice of the Common Pleas. 

* Afterwards, viz. 30 Dec. 1696, made Serjeant to King Wil¬ 

liam the third. Append, to Chron. Juridicial. P. 5. Mod. Rep. 
c Vol. P, 323, and by him knighted. Lord Raym. Rep. P. 135. 
Kis faid Majefty, on Fhurfday, the 21 ft May, 1700, 12 Will. 3. in 
Council, delivered the Great Seal to Sir Nathan Wright, with the 
Title of Keeper of the Great Seal, &c. Lord Raym. Rep. P. 566, 
567. Mod. Rep. 12 Vol. P. 478. Mod. Rep. 5 Vol. P. 323. 
Append, to Chron. Juridicial. P. 7. 

y Mod. Rep. 5 Vol. P. 24. Lord Raym. Rep. P. 57. 2 Vol. 

p-7 48- 
z Afterwards, viz. 5 July, 1700, conilituted Chief Juflice 

of the Common Pleas. Appendix to Chronica Juridicial. P. 7. Mod. 
Rep. 12 Vol. P. 477. Lord Raym. Rep. 2 Vol. P. 748. 

a Mod. R.ep. 12 Vol P. 478. 
b Afterwards, in Mich. Term, 1727, 1 Geo. 2. he was by Pa¬ 

tent, dated 27 OSiober, 1727, created one of the Judges of the 
Common Pleas, in the Room of Sir Francis Page, who fucceeded 
Mr. Juflice Forte [cue, in the Kings-Bench, whofe Patent was fuper- 
ceded. Lord Raym, Rep. 2 Vol. P. 1510. Appendix to Chronica 
Juridicial. P. I 7. 
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170i, 13 W. 3. the Judges pronounced their Opi¬ 
nions in folemn Arguments, viz. Fur ton, Poivys, and 
Goulds Juft ices, that Judgment ought to he given for 
the Defendants; and Holt? that judgment ought to be 
for the Pkintiff. 

c Holt, Chief Juftice, argued, That Judgment 
ought' to be given for the Plaintiff. And he faid. 
That he would not make it any Part of the Queftlon, 
if a Letter was broke open upon the Road, whether 
the Poftmafter General fhould be chargeable for it; 
but he would confine himfelf to the prefent Quell ion, 
where a Letter was delivered at the Office to the pro¬ 
per Officer appointed to receive it and there loft, whe¬ 
ther in fuch Cafe the Poftmafter General fhould be lia¬ 
ble. And he held, that he fhould, for thefe Rea- 
fons. 

1. Becaufe the Poftmafter is by this Adi intrufted 
with the Intereft and Property of the Subjedl, to the 
End that no Damage may accrue to him ; which is 
implied by the making him an Officer. The Adi ap¬ 
points one general Letter-office to be eredled in Lon¬ 
don, and the Care thereof is committed to the Pod- 
mafter General ; who, his Deputies and Servants, 
ought to have the Management foleJy of the Poll- 
office. So that all the Perfons concerned are as his 
Deputies. And by the Nature of the Truft, he ought 
fafely to keep all Letters there, at his Peril, in his 
Cuftody. This Cafe does not differ from the Cafe of 
the Marfhal of the King s-Bench, or Warden of the 
Fleet, who are obliged fafely to keep the Prifoners at 
their Peril; and it is no Plea for them, that Traitors 
broke the Prifon againft their Will. And the Law 
was fo, at Common Law, in Cafe of Damages reco¬ 
vered in Trefpafs, quare vi et armis, and when the 

D 3 Sta- 

c Lord Raym. Rep. P. 650. Com. Rep. P. 103. Caf, Temp, 
Help, P. 583. Mod, Rep. 12 Vol. P. 477. 
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Statute 25 Edw. 3. Cap. 17. made the Body liable tq 
Execution for Debt, the Gaoler ought to keep fuch, 
as Safely as Defendants condemned for Damages in 
Trefpafs, Vi et Jr mis. The fame Law, if Goods le¬ 
vied upon a Levari facias (which was the only Execu¬ 
tion before the Statute gave a Fieri facias) in Execu¬ 
tion were refcned from the Sheriff; he was liable to an 
Addon. The fame Law of a Man, in Execution up¬ 
on the Statute of 13 Edw. 1. de Mercatoribus. The 
fame Law, if upon an extendi facias, upon a Statute, 
merchant the Goods of the Conufor, taken by the She¬ 
riff’, were refcued from him. And there is no Diffe¬ 
rence between this Cafe of the Poftmafter General, 
and the Gaoler, Sheriff, &c. for he ought fafely to 
keep the Letters delivered to him, as the others ought 
fafely to keep their Prifoners, or Goods taken in Exe¬ 
cution. 

2, The Subject ought to pay a Premium for the 
Carriage, to him who makes it his Employment. 
And when a Man takes an Employment upon him, 
to receive the Goods of the Subjects, and receives a 
Premium for it, that is diffident, to charge him, to 
anfwer the Lofs at all Adventures, for fuch Loffes as 
happen within the Realm. 

Objection, by Gould, Juftice. That this Office is 
founded in Government. 

Anfwer. If he means, that it is founded by the 
Law, he could not agree his Inference, becaufe it is 
only founded by a different Sort of Law, viz. the one 
by Common Law, the other by Statute Law, which 
cannot make a Difference. And he did not fee in what 
Sort of Government it was otherwife founded, but 
only that a Truft is given for the Benefit of the Sub¬ 
ject. 

Objection, by Gould, juffice. That fuch Charge 

plight to be by feme Sort of Contract. 
Am 
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Anfwer. He denied that any Contradt was necefta- 

jy, to charge the Defendants; but it is like the Cafes, 
where Officers, by Courfe of Law, receive Goods for 
the Benefit of others, they are obliged to keep them 
fafely by them, fo that they may have the Benefit of 
them. 

Objection. The Defendants receive no Premium 
from the Plaintiff. 

Anfwer. The Plaintiff gives a Premium, which in¬ 
titles him to a Remedy *, and againft whom fhall he 
have it, if not againft the public Officer, againft the 
Poftmafter General, by whofe Negligence he fuffcrs. 
2. The Defendants receive a Premium, viz. a Salary 
of 1500/. per Annum (which is a fufficient Reward) 
paid out of the Profits of the Office. And, therefore, 
this Cafe is not diftinguifhable from the Cafe of Mors 
& Slue, Ventr. 190, 238. T. Raym. 220. in which 
Cafe the Objection was, that the Mafter of the Ship did 
not receive the Freight to his own Ufe ; but adjudged, 
that he washable for the Goods of which the Ship was 
robbed in the River: And the Reafons given were, i. 
Becaufe he was an Officer known. 2. Becaufe he re¬ 
ceived his Salary out of that which was paid for Freight; 
both which Reafons hold in this Cafe. 

Objection. The Mafter of the Ship might take 
Caution, ipc. the Poftmafter General cannot, 

Anfwer. Fie did not know how the Mafter of the 
Ship could Caution, CL*. It was faid, in the Cafe of 
Mors and Slue, that if a Man came to lade Goods at 
an unfeafonable Time, he was not obliged to take 
them in, as before he was ready to fail. But if he 
takes them in before, and they are loft, he will be lia¬ 
ble to an Ablion. So a common Carrier may refufe to 
admit Goods into his Warehoufe, before he is ready 
to take his Journey *, but yet neither the. one nor the 

D 4 other 
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ocher can refufetodo the Duty incumbent upon them, 
by Virtue of their public Employment. 

3. This Cafe is within the fame Reafon and Equity 
upon which the Cafes are founded, in which Men are 
chargeable for negligent keeping ; and this is the Rea¬ 
fon, that if they fhould not be charged without align¬ 
ing a particular Negledt, they might defraud any Man, 
and he would not be able to prove it; and that is the 
Reafon of the Cafes of Carriers, &c. And this Reafon 
is given in Jufiinian, Lib. 4. Tit. 5. Minfinger. com¬ 
ment. Fol. 5617. Such Matter is tranfaffed among a 
Multitude of People, and therefore no Particular of 
them can be charged ; and therefore the Officer ought 
to be charged, who chufes fuch inferior Officers. The 
Cafe of Mors and Slue was harder, becaufe there the 
Servants were overcome by a fuperior Force. 

Objeflion. The common Carrier may fue the Hun¬ 
dred, the Poftmafter General cannot fue any Body. 

Anfwer. That is no Reafon, becaufe a Carrier was 
chargeable before the Statute of Winton, at which 
Time he could not fue the Hundred. Befides, that he is 
liable, where he has no Remedy againft the Hundred; 
as for Goods loft out of his Warehoufe, or out of his 
Waggon in the Yard. 

Objection. The Inn-keeper is only chargeable for 
Goods in his Cuitody within his Inn, and not for a 
Horfe put to Grafs, and therefore it differs from this 
Cafe. 

Anfwer. Here the Letter was within the Walls of 
the Poft-houfe. But the Cafe of the Inn-keeper was 
ftronger, becaufe he is obliged, while he has Room, 
to let in all Travellers. But contra of the Poftmafter 
General, who may chufe his Deputies and Servants. 

Objection. The Inn-keeper has People up all the 
Night in the Inn. 

An? 
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Anfwer. And the Poftmafter General alfo in the 

Poll-office. 
Objection. The Cafe of Sir Henry Herbert and Mr. 

Paget. Sid.yy. T. Raym. 53. 
Anfwer. There prima facia they held the Defen¬ 

dant chargeable ; but afterwards they were of Opinion 
for the Defendant, that he was not chargeable, becaufe 
the Clerks of Mr. Henley had Liberty to enter into the 
Treafury without his Confent, and fo the Accefs to the 
Records was not confined to his Servant only. But 
here Nobody could enter into the Pofboffice but the 
Servants of the Defendants only. This Cafe differs from 
the Lofs of a Letter upon the Road, (but to that he 
gave no Opinion •,) for a Carrier receives Goods, fafe- 
ly to keep, and fafely to carry •, but the Poftmafter 
General receives the Letters, fafely to keep and fend ; 
fo that there may be a Queftion, whether the Poft¬ 
mafter fhall be chargeable, when he has fafely fent the 
Letters out of the Office. But admit that he fhould 
not be liable, when the Pod-Boy is robbed upon the 
Road ; yet it will not follow, that he is not chargea¬ 
ble for Letters taken out of the Office. In the Cafe of 
Mors and Slue, if the Ship had been at Sea, the Mailer 
would not have been liable; yet it does not follow, 
that he fhall not be chargeable for a Lofs at Land. If 
a Man comes to an Inn, and orders the Inn-keeper to 
put his Horfe into the Stable, being hot, and to let 
him cool, and then to put him to grafs *, becaufe the 
Inn- keeper fhould not be chargeable, if he were ftofe 
after he is put to grafs, it does not follow from thence 
that he fhall not be chargeable, if he be dole before he 
be turned to grafs, whilft he is in the Stable. 

4. It is the Duty of the Poftmafter to receive Ex¬ 
chequer Bills, and to fend them by the Mail. For he 
ought to receive fuch Packets as are proper to be fent 
by the Poll 5 and fuch are Exchequer Bills. 

1. if 
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1. If a Man takes upon him a public Employment* 

he is bound to ferve the Public as far as the Employ¬ 
ment extends *5 and for Refufal, an Adion lies, as a- 
gainir a Farrier refufmg to fhoe a Horie. Againft an 
Inn-keeper refilling a Gueft, when he has Room. A- 
gainft a Carrier refufmg to carry Goods, when he has 
Convenience, his Waggon not being full. Pie had 
known fuch Action brought, and a Recovery upon it* 
and never difputed. So an Adion will lie again ft a 
Sheriff, for refufmg to execute Procefs. The fame 
Reafon will hold, that an Adion fhould lie againft 
the Poftmafter, for refufmg to receive a Letter, £sfc. 

2. Exchequer Bilk are proper to be fent by the Port. 
The Ad does not coniine it to any fpecific I hing, but 
generally of Packets. It appears, that the Ad intend¬ 
ed that other Things fhould be fent by the Poft, as 
well as Letters. By the Words of the Ad, Deeds, 
and other Things. Alfo Exchequer Bills are light, and 
a Pearl Necklace, of 1000/. Value, may be fent by the 

Poft. 
Objedion. Exchequer Bills are new Things created 

by Ad of Parliament. 
Anfwer. A new Intereft, created by a fubfequent 

Statute, will be under the fame Remedy, as a I hing 
in ejfe before of the fame Nature. And one may as 
well fay, that Ercver, or Trelpafs will not lie for 
them, becaufe they are new Things. Bills of Exchange 
might have been fent by the Poft, and Exchequer Bills 
are like to them. A Bill of Exchange, payable to a 
Man, or Bearer, is a lawful Bill of Exchange, and 
may be fent by the Poft, as well as one payable to a 
Man or Order. 

Objedion. That the Poftmafter will not be charge¬ 
able for Bills of Exchange loft, becaufe they are ex¬ 
cepted out of the Ad, that nothing fhall be paid for 
them. 

Am- 
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Anfwer. That the Letter ought to be intended to 

be written for the Sake of the Bill, and therefore Pay¬ 
ment is Payment for the Bill. As where a Man comes 
to an Inn, he fhall pay nothing for the keeping of his 
Goods yet the Advantage which the Inn-keeper 
hath by the Prefence of the Guefts, makes him lia¬ 
ble. 

3. Exchequer Bills are not excepted, and therefore 
fhall pay Poifage. 

4. The Defendants, being public Officers, are charge¬ 
able, though they had no Benefit; as the Sheriff, tho5 
he has no Fees for fuing of Executions. Fqr where 
the Law gives a Man cuftody of a Thing, Virtute 
Officii, it obliges him to keep it fafely. And there¬ 
fore upon the Reafon of South cote s Cafe, 4 Co. 83. h. 
If Goods are delivered to a Man to be fafely kept, and 
he accepts them, he fhall be chargeable if they are 
loft ; and one cannot put a Cafe of a public Officer to 
the Contrary. The Opinion in 4 Co. 83. of a gene¬ 
ral Bailment, is not Law *, for upon a general Bail¬ 
ment, the Baillee ought to keep them only as his 
own. 

5. Before the 12 Car. 2. any one might have erec¬ 
ted a Pod-office, and fuch Eredor had been liable for 
Mifcarriage •, and therefore this Poftmafter is liable 
alfo ; for now the A61 having prohibited the Subjeds 
to employ any other but„this Poftmafter General, it 
would be hard to deprive them of the Remedy which 
they had before. 

Objedion. The Plaintiff has a Remedy againft 
Breefe. 

Anfwer. If it could be proved that Breefe took out 
the Exchequer Bills, he agreed that it was fo ; likewife 
any Stranger that took them out may be charged as a 
tort-feafor; but Breefe cannot be charged as an Officer 
for Negkd : For Misfeafance of a Deputy, an Adion 

will 
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will lie againft him, but that is not qua Officer, but 
qua tort feafor. And according to this, is the Diffe¬ 
rence between a negligent and a voluntary Efcape. 
A Gaoler is liable to an Action for the latter, but not 
for the former. This Office is manageable only by 
them, their Deputies and Servants, and what is done 
by a Deputy, is done by the Principal ; and reafon- 
able, becaufe the Principal may remove the Deputy 
at Pleafure, tho5 he puts him in for Life, for it is con¬ 
trary to the Nature of a Deputy, not to be removable. 

A Deputy may forfeit the Office of the Principal; 
as if he does fuch Aft as would be a Forfeiture in the 
Principal. * 

Objection. Bier 238. 
Anfwer. It is (by him) direftly contrary to the 

Purpofe, for which his Brother Gould cited it. 
Objeftion. This will be to make the Defendants 

refponfible here for the Servants of the Deputies. 
Anfwer. If a Deputy has Power to make Servants, 

the Principal will be chargeable for their Misfeafance, 
becaufe the Ad: of the Servant is the Ad: of the De¬ 
puty, and the Ad: of the Deputy is the Ad: of the 
Principal. But here Breefe is the Servant of the De¬ 
fendants themfelves. 

Objeftion. The Defendants are but Fellow-Ser¬ 
vants with Breefe, becaufe all receive their Salaries 
from the King. 

Anfwer. He is appointed by the Defendants, and 
is their Servant, and removable by them, though 
they do not pay him his Wages. But then fuppofe 
that Breefe is not a Servant of the Defendants, then it 
will be ftronger againft the Defendants, for then Breefe 
will be as a Stranger, and then they will be the rather 
liable, the Aft appointing them to manage the Office 
by their Servants. 

Ob- 
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Objection. Powys, Juftice, compared the Defen¬ 

dants to a Captain of a Company ; and he fhall not be 
chargeable for the Coward linefs of his Soldiers ♦, no 
more fhall the Defendants for the Negligence of Breefe, 
admitting him to be their Servant. 

Anfwer. If A received a particular Damage by the 
Cowardlinefs of the Soldiers of a Captain, he fhall be 
chargeable *, but in fuch Cafe the Prejudice is national. 
But the Mafter of a Ship is liable for the Negledl of his 
Mariners. 

Objection. The Adi did not intend that the Defen¬ 
dants fhould be chargeable. 

Anfwer. He was of a contrary Opinion, becaufe 
all the Power is placed in the Poftmaiter General. And 
when a Statute eredls a new Office, and places it under 
fuch Circumftances, as in Confequence of Law, make 
the Officer liable; it muff be prefumed to have been 
their Intent, that he fhall be chargeable. 

2. It appears by the Words of the Adtr, that they 
intended that the Difpatches fhould be fafe. 

3. It appears by the Adi, that it was the Judgment 
of the Parliament, that they were liable for the Fault 
of the Deputy. Par. 3. It is provided, that the Poft- 
mallers Genera], and their Deputies, &c. Then Par. 
10. a Penalty of 5/. is impofed upon the Poflmafter, 
if there be a Failure of furnifhing with Pofhhorfes 
from whence it appears, that the Parliament looked 
upon the Fault of the Deputy to be the Fault of the 
Poflmafter. 

Objection. This will ruin the Office. 
Anfwer. It will make them more careful. 
Objedlion. This will encourage Frauds. 
Anfwer. The Method to prevent them, is to make 

the Poflmafter liable. 
Objedlion. The Plaintiff might have lent his Ex¬ 

chequer Bills by feme other Means. 
An- 
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Anfwer. That will not excufe the Defendants, nti 

more than it will be an Excufe to an Inn-keeper, that 
his Gueil, who has loft Goods, might have gone to 
another inn. 

Objeddon. The Premium limited by the Aci is too 
fmali. 

Anfwer. The Defendants have accepted the Office 
upon thofe Terms. 

Objection. The Patent is, that they (hall obferve 
the Orders of the King, under the Sign Manual, and 
the Orders of the Treafury concerning the Revenue. 

Anfwer. Their Gbfervance of the Orders of the 
Treafury will not interrupt their Care of the Letters y 
and if a Prejudice happen by Obfervance of the King’s 
Orders, that will not excufe ; becaufe they are obliged 
to obferve the moft convenient Methods for the Exe¬ 
cution of the Office according to the Diredion of the 
Ad, and the Patent cannot excufe them in any Neg¬ 
lect of that. 

Objection. There is a Claufe in the Patent, that 
the Poftmafter fhall not be anfwerable for a Fault in 
their Deputy, but only for their own Ad. 

Anfwer. That is only intended of Imbezzlement of 
the Revenue by their Deputies, and as to that, the laid 
Claufe will excufe them ; but it will not excufe them 
from any Remedy that the Subject hath againft them 
for his Benefit by the Law. And no non obftante in 
fuch Cafe will avail, nor any Charter of Exemption. 
And for thefe Reafons he concluded, that Judgment 
ought to be given for the Plaintiff. But the other 
three Judges being of a contrary Opinion, Judgment 
was given for the Defendants. But however, the Plain¬ 
tiffd intending to bring, a Writ of Error upon the faid 

Judg- 

d A Writ of Error was brought and allowed on thefe Reafons of 
Holt, Chief Juftice. Mod. Rep. n Vol. P. 18. 
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Judgment, the Defendants feeing that, paid the Money 
to the riaintiff, as Lord Chief Juftice * Raymond was in- 
formed. 

In Eafter Term, 1701, 13 IVil. 3. the Chief Juftice 
Holt, gave hisReafbns of the Judgment of the Court of 
King s-Bench, in the Cafe of one Plunwier, which Mr 
Juftice f Fojier fays, his Lordfhip publifhed ; and aifo,' 
s that the learned Judge (Lord Chief Juftice Holt) 
entereth with great Learning and found Reafon, into 
the Point upon which the Cafe turned ; and as it 
feemed of very great Conftquence, it had been for two 
Vacations under the h Confideration of all the fudges of 
England, before whom it had been feveral Times argu¬ 
ed at Serjeant's-Inn, in Chan eery-Lane. & 

Plummerj the Prifoner, was indifted at the Affizes 
held for the County of Kent, twenty-ninth of July, 12 
Will. 3. The Indiftment fets forth, that John Glover, 
and Benjamin Plummer, the Prifoner, and others, thir¬ 
teenth of March, 12 Will. 3. did, of Malice fore¬ 
thought, make an Aftault upon John Harding, and 
that John Glover, having a certain Fuzee in his Hand, 
charged with Gunpowder and Bullet, did feloniously 
voluntarily, and of his Malice fore-thought, difeharge 
the fame againft the faid John Harding, and thereby 
gave him a mortal Wound, of which he inftantly died. 
And that Benjamin Plummer, the Prifoner, and others, 
did, of their Maiice fore-thought, aid, abet, and aflift 
the faid John Glover, in committing the Murder afore- 
faid. Benjamin Plummer, pleaded not Guilty, and the 
Jury did find this fpecial Verdift, viz. 

- hat Jofeph Beverton, was duly appointed to feize 
2nd apprehend all fuch Wool of the Growth of this 

King- 
f r0r„d£aj,rm- ReP- p- 6ss- Mod ReP- S Vo!. P. ac6. 

Fvt. Cr. Law, P. 204, 
£ Id. P. 296. Note*. 

h Mod. Rep. 12 Vol. P.627. 

1 Kelyng's Rep. P. 109. Mod. Rep. 12 Vol. P. 627, 
^r. Law, P. 352. 
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Kingdom, that fhould be carried to be tranfported in¬ 
to Farts beyond the Seas, and alfo all fuch Perfons as 
fhould carry the Wool in order to be tranfported. And 
that Benjamin Plammer, John Harding, and others, 
whofe Names are unknown, to the Number of eight 
Perfons, the faid thirteenth of March, about twelve. 
o’Clock at Night, about feven Miles from the Sea, 
did Load three Horfes with eight hundred Pound of 
Wool, of the Growth of England, in order to tranfport 
it in into France. And Jofeph Beverton having Notice 
thereof, came with divers other Perfons to his Affif- 
tance, to a certain Lane, about feven Miles diftant 
from the Sea, in order to flop and feize the Wool fo 
intended to be tranfported, and placed themfelves in 
divers Places about the Lane -, and Jofeph Beverton, 
with his Company, hearing the three Horfes Jaden 
■with Wool, pronounced a Watch-word agreed on be¬ 
tween him and his Affiftants •, and thereupon all of 
them ufed their utmoft Endeavours to feize the Wool, 
whereupon, one of the eight Perfons, in Company 
with Benjamin Plummer, whofe Name is unknown, 
did ihoot off the Fuzee, and thereby did kill the faid 
John Harding, being one of the eight Perfons, and a 
Partner with them in that Defign of tranfporting the 
Wool, of which Wound he died. 

The Queftion is, upon this fpecial Verdifi, whether 
Benjamin Plummer be guilty of the Murder as charged 
in the Indictment, or fo much as of the Death of John 

Harding ? 
To put the Cafe in as few Words as may be, lo as to 

bring it to a Point, it is no more than this, eight Perfons 
had loaded a Quantity of Wool, to carry it to be tranf¬ 
ported ; of which the King’s Officers having Intelli¬ 
gence, did, in the Night-time, as they were carrying the 
Wool, meet to oppofe, and to apprehend them, and 
they met in a Lane, and upon a Watch-word given by, 
? J .. • ■ . ‘ flap 

V* 
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|tHe King?s Officers, one of the eight Perfons ffiot off a 
Fuzee, and killed another of the eight Perfons, whether 
the others of the Eight (befides him that fhot off the 
.Gun) be guilty of the Murder of the Perfon (lain ? 

Upon this Queftion all the Judges have been con- 
fulted, and we are all of Opinion, that Benjamin Plum¬ 
mer is not guilty of the Murder of John Harding. 

1. It doth not appear, by the finding of this fpecial 
Verdidt, that Glover, or the Perfon unknown, that fhot 
off the Gun, did dilcharge it againft any of the King’s 
Officers, but it might be, for ought appears, for another 
Purpofe ; though upon the particular Circumftances in 
the fpecial Verdidt, there is Evidence that the Gun was 
difcharged againft the King’s Officers, and fo it might 
reafonably be intended, confidering they were all arm¬ 
ed, and in Profecution of an unlawful Adi in the Night, 
which they defigned to juftify and maintain by Force, 
efpecially when the Gun was fhot off upon the Watch¬ 
word given, the King’s Officers were endeavouring to 
feize the Wool; the jury thereupon might well have 
found that the Fuzee was difcharged againft the King’s 
Officers; but fince they have not found that Matter, we 
are confined to what they have found pofitively, and 
are not to judge the Law upon Evidence of a Fadl, 
but upon the Fadl as it is found. 

Therefore it is fit to confider in this Cafe, i. What 
Crime it is in the Party that fhot off the Gun that killed 
Harding ? 

2. Flow far the Reft of his Company that were with 
him fhall be concerned in the Guilt of it. 

i. He was upon an unlawful Defign, and if he had 
in the Purfuance thereof difcharged the Fuzee againi: 
any of the King’s Officers that came to refill him in 
that Defign, and by Accident had killed one of his 
own Accomplices, it would have been Murder in him. 
As if a Man, out of Malice to A? fhoots at him to kill 

E him. 
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him, but mifTes him, and kills B, it is no Jefs a Mur¬ 
der, than if he had killed the Perfon intended. 

But 2dly, it not appearing that he difcharged his 
Fuzee againft the King's Officer, it may be, that he 
difcharged it either out of fome Provocation from Hard¬ 
ings or wilfully out of fome precedent Malice againft: 
him. 

1. It feems to me hard upon a fpecial Verdidl to 
conftrue, that the Fuzee went off by Accident, but it 
mud be underftood to be voluntary ; though even in 
an Indidlment for Manflaughter it is requisite that it 
fhould be averred that he difcharged it voluntarily, but 
in a Verdidl it need not be fo alledged, but the faying 
he did it, muft be underftood to be with, and not a- 
gainft his Will * for where any one, upon any killing 
of a Man, is to be difcharged by an involuntary kill¬ 
ing, it muft be fo found, without which it muft be 
underftood to be voluntary •, for a Man being a free 
Agent, if he be found to do any Adi, it muft be fup- 
pofed to be with his Will, un-lefs it be fpecially, and 
particularly found to be againft his Will. Therefore 
when a Man is inclidfed for a voluntary killing, if he 
did kill the Man by Mifadventure, the fpecial Cir- 
cumftances of the Cafe muft be found, that it may ap¬ 
pear to the Court to be by Accident. 

2, But in the next Place, fuppofe that he that ffiot 
off the Fuzee did it out of Malice prepenfed againft: the 
Perfon (lain, whereby it would be Murder in him. 
Then the Queftion will be, whether the Reft of his 
Accomplices ffiall be adjudged to be Principals to him, 
as Aiders, Abettors, or Afiiflers to that Murder, and 
we all held that they would not be Principals. For 
though they are all engaged upon an unlawful Adi, and 
while they were actually in it, this Murder is commit¬ 
ted by one of the Company fo engaged •, yet it does 
not appear to be done in Profecution of that unlawful 
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Adf, but it may be upon another Account, and thofe 
who are in the unlawful Ad, not knowing of the De¬ 
fign of him that killed the other, his Companion can¬ 
not be guilty of it. . This Notion that hath been re¬ 
ceived, that if divers Perfons be engaged in an unlaw¬ 
ful Ad, and one of them kills another, it fhall be 
Murder in all the Reft, is very true •, but it muft: be 
admitted with feveral Qualifications. Firft, the Abet¬ 
tor muft know of the malicious Defign of the Partv 
killing. As for the Purpofe, A and B having Malice, 
engage in a Duel; C, a Stranger, of a fudden, takes 
Parc with who kills B. It is but Manftaughter in 
C, becaufe he knew not of the Malice, though it be 
Murder in A. 

If divers Men lie in wait to beat a particular Perfon, 
and one of them, while they are in Profecution of that 
unlawful Defign, out of Malice he had to another of 
his Companions, finding an Opportunity, kills him, the 
Reft are not concerned in the Guilt of the Fad. 

At the Sefilons at the Old Bailey, December, 1664, 
The Cafe upon the Evidence was, that the Secretary 
of State made a Warrant to apprehend divers fufpeded 
Perfons, which was direded to a Mefienger, who hav¬ 
ing Notice that they were in an Houfe, defired feveral 
Soldiers to affift him in the apprehending of them, but 
in the doing thereof, they broke open the Doors, and 
fome of the Soldiers ftole fome Goods. It was held, 
that the Warrant then produced, was not fufficient to 
break open the Doors of the Houfe without a Civil 
Officer. Secondly, though the breaking open the 
Door was an unlawful Ad, of which all were guilty ; 
yet was it Felony only in thofe that ftole the Goods, 
or knew of the Defign of Stealing, and confented to it 3 
but not in the others that were concerned in breaking 
open the Doors : No more in this Cafe can the Reft of 
the Company be faid to be guilty of the killing of 
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Harding, unlefs they knew of the Perfon’s Defign to 

kill him. , , . 
2. The Killing muft be in Purfuance of that unlawful 

Aft, and not collateral to it. As for the Purpofe ; if 
divers come to hunt in a Park, and the Keeper com¬ 
mands them to (land, and refitts them if one of the 
Company kills the Keeper, it is not only Murder in him, 
but in all the Reft then prefcnt, that came upon that 
Defign, for it was done in Purfuance or the unlawful 

Aft 
But fuppofe that they coming into the Park to hunt, 

before they fee the Keeper, there is an accidental Quar¬ 
rel happens amongft them, and one kills the other, it 
will not be Murder, but Manflaughter ♦, and in the 
Reft that were not concerned in that Quarrel, it will 
not be Felony. So if one kills his Companion upon a 
former Malice, the others will not be concerned in it, 
therefore cannot be Abettors, becaufe Grangers to the 
Defign. And that, for ought appears, might be this 
Cafe, for my Brother Gould, that tried this Caufe, in¬ 
forms us, that there was fome Realon to believe, that 
he that difeharged the Fuzee againft the Perfons flain, 
did it upon the Account, that he conceived that the 
other had betrayed their Defign ; and no Doubt it was 
Murder in him that fhot oft the Fuzee, but not in the 
others, unlefs privy to his Purpofe, for it was not 
done in Profecution of that unlawful A6t ; but if he 
had fliot off the Gun againft the King’s Officers, and 
by Accident had killed one ot his own Party, ail the 
Reft of them would have been Abettors and Princi¬ 

pals. 
A and B are fighting together out of Malice prepen- 

fed, C comes to part them, and A kills C, this, is Mur¬ 
der in 4, and fome laid in B alfo, but the major Num¬ 
ber were of a contrary Opinion , for though B was en¬ 
gaged in an unlawful A£t as well as 4> yet the killing 
00 of 



( 53 ) 
of C by A, was not in Purfuance of, but collateral to 
it, but the killing of C by A, was Murder, becaufe he 
killed one doing his Duty, which was endeavouring to 
keep the Peace ; and would have hindred him from kill¬ 
ing B, againftwhom he had Malice. 

3. There is another Qualification of this Rule, that 
the doing an unlawful Adi, whereby a Perfon is ilain, 
ihall make the Killer to be a Murderer; that the un¬ 
lawful Adi ought to be deliberate. For if it be hid¬ 
den, as upon an Affray that fuddenly falls out, and 
the Parties are divided amongfl themfelves, and fall to 
fighting, and one kills the other, it is but Manflaugh- 
ter. So if upon a fudden Affray, the Conftable, or 
other Perfon, comes to keep the Peace, and feme 
knowing him to be the Conftable, or Feifon coming 
to keep the Peace, ihall kill him, it is Murder in 
him, and all that aiiifted him in doing it; but in o- 
thers that continue the Affray, and knew not that the 
Conftable, or other Perfon was coming to keep the 
Peace, it will be no Crime : For firft, though the Con¬ 
ftable did come to keep the Peace, it is neceffary 
that the Parties engaged in the Tumult have Notice 
that he comes for that Purpofe, other wife the killing 
him will not be Murder, but only Manslaughter in him 
that kills him ; and in Confequence, no Crime in the 
Perfons that did not know him to be there, and did 
not contribute towards his Death. At the Seffions af¬ 
ter Hil. Term, 19 Car. 2. Thompson and his Wife were 
fighting together in the Houfe of Allen Daws, who 
feeing them fighting, came in, and endeavoured to 
part them, thereupon Thomas thruft away Daws, and 
threw him down upon an Iron in the Chimney, which 
broke one of his Ribs, of which he died ; this upon a 
fpecial Verdict, was held to be only Manflaughter, 
though the Peace was broke, and the Perfon ilain 
came only to keep the Peace ; and it is the fame if he 

E 3 ; had 
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fiad been Conftable. But then it was refolyed, that 
if the Conftable, or other Perfon, came to keep the 
Peace be killed, it is neceffary the Perfon that kills 
him do know, or be acquainted that he came for that 
Purpofe. Therefore he ought to charge them, in the 
King’s Name, to keep the Peace, for otherwife, the 
Party fighting, may think he cometh in Aid of the 
other with whom he is fighting. And Mackally s Cafe 
doth not oppofe this, but agrees with it in the Reafon 
there given, which is in thefe Words, viz. when an 
Officer, or Minifter of the King, corrects another in the 
Name of the King, or requires the Breakers of the Peace 
to keep the Peace in the King’s Name ; if any notwith¬ 
standing refill, and kill the Officer, it is Murder j but 
if he had not Notice that he was the Officer, it is only 
Manslaughter in him that killed ; but then, by the 
fame Reafon, the others that are in the Affray, which 
was hidden, did continue in the Affray, but did not 
refill the Conftable, it cannot be Murder or Manflaugh- 
ter in them, for their Ad cannot be extended farther 
than a Breach of the Peace. 

But fuppofe the Riot, or the Affembly had been de¬ 
liberate, and they defigned doing an unlawful Ad, in 
which they are oppofed by the Conftable or any other 
Perfon, and one kills the Perfon oppofing, it is Mur¬ 
der in all. George came with divers Perfons, in a 
riotous Manner, to the Houfe of B, upon the Account 
of feizing feme Goods, and ufmg there fome angry 
Speeches, a Kinfwoman of them both travelling 
indifferently between them to appeafe, was fuddenly 
ftricken in the Plead, with a Stone thrown over the 
Wall, by one of the Servants of George, whereof *fhe 
afterwards died, and by much the greater Opinion of 
the Judges and King’s Council, it was held to be Mur¬ 
der in all the Accomplices; and though fhe came as a 
Stranger, and was indifferent to all, yet they came 
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with Malice againft R, and in Furfuance, and in Exe¬ 
cution of that Riot, the Woman was killed. 

4. As the unlawful Ad ought to be deliberate to 
make the killing Murder, fo it ought to be fuch an 
Ad as may tend to the Hurt of another, either imme¬ 
diately, or by neceffary Confequence. If Ferfons are 
in a Riot, and go with ofFenfive Arms, or with Clubs 
and Staves, and in that Riot, one of the Company 
kills another, it is Murder in him, and in all the Reft 
that are engaged in the Riot, though but Lookers on. 
But if fuch unlawful Ad doth not tend immediately, 
or by neceffary Confequence to the Danger of another, 
though Death enfue hereby, it is but ManOaughter. 

Shooting at a Deer in another’s Park is an unlawful 
Ad: If the Arrow glanceth and kills a Man, this is 
but Manflaughter, which is contrary to 3 In ft. 56. that 
holds it to be Murder: But Lord Hale 31. faith it is 
but ManOaughter, and the Reft of the Company will 
be guilty, for they were all Abettors to the unlawful 
Ad. 

The Defign of doing any Ad makes it deliberate ; 
and if the Fad be deliberate, though no Hurt to any 
Perfon can be forefeen, yet if the Intent be felonious, 
and the Fad defigned, if committed, would be Felo¬ 
ny, and in Purfuit thereof, a Perfon is killed by Acci¬ 
dent, it will be Murder in him and all his Accompli¬ 
ces. As for the Purpofe: Divers Perfons defign to 
commit a Burglary, and feme of them are fet to watch 
in a Lane to hinder any from going to the Houfe to in¬ 
terrupt them, if any comes in their Way, and thofe 
that are to keep Watch kill him, thofe that are lent to 
rob the Houfe will be guilty of that Murder, though 
they do not commit the Burglary. 

So if two Men have a Defign to fteal an Hen, and 
one ftioots at the Hen for that Purpofe, and a Man be 
killed, it is Murder in both, becaufe the Defign is fe- 

E 4 Ionious. 
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Jonious. So is Lord Coke, 56. furely to be underftood, 
with that Difference •, but without this Difference, none 
of the Books quoted in the Margin, do warrant that 
Opinion ; nor indeed can I fay that I find any to war- 
rant my Opinion, but only the Reafon is Tubmitted 
to the Judgment of thofe Judges that may at any 
Time hereafter have that Point judicially brought be- 

fore them. 
Thefe Things I thought fit to mention, tho5 fomc 

of them are not fuch PremiiTes from which the Conou- 
lion to,this Matter in Quefdon may he drawn, yet they 
ail tend to illuftrate the Matter and Reafon that we 
rely upon, which is, that though the Per ton that Ihot 
off the Fuzee againft the Perf'on (lain, did it malici- 
oufly, and fo it would be Murder in him, yet the o- 
thers not knowing of his Defign againft that Perfon, 
cannot be adjudged to be Aiders and Abettors of that 

Murder. 
Secondly, if it had appeared upon the Verdidf, that 

the Fuzee had been difeharged againft the King’s Offi¬ 
cer, and by Accident, Harding, one of the Company, 
had been killed, it would have been Murder in the 
Reft, becaufe it was done in Purfuance of that Defign, 
which was deliberate, and in the Profecution whereof 
Hurt and Mifchief might enfue •, and their being to¬ 
gether, is an Evidence that they did intend to main¬ 
tain their unlawful Defign by Force, and that the 
fhooting the Gun was againft the Officer: But this 
Matter being only evidence of it, it ought to have 
been confdered by the jury, but we, as Judges, can¬ 
not take Notice of it. 

Upon the Acceffion to the Throne of her late Ma- 
jefty Queen Anne, there had been an f A6t made in 
the Reign of King William the third, empowering aft 
Perfons in Offices of Truft, to aft therein after his 
Deceafe as before, for fix Months, unkfs otherwife 

‘ * * ■ • dif 
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by the SuccefTor ; and particularly in the Of¬ 

fice of Chief Juflice, which wasquamdiu fe bene gejjerit, 
jyet his Lurdfhip held it to be determined by the Be¬ 
rn ife of the King, notwithflanding the above Adi, and 
therefore politicly declined exercifing the faid Office, 

I whereupon the Queen in Council gave Orders that he 
I fhould have a new Writ.s 

On the twenty-jirft of February, 1703, h 2 Anne, Jaynes 
f Boucher, formerly Aid de Camp, and Gentleman of the 

Horfe to the Duke of Berwick, was arraigned before 
the Lord Chief Juflice Holt, the Lord Chief Juflice 
!Trevor5 the Lord Chief Baron Ward, the Juflices 
Bowel, Fowls, Gould, and Pracy, and the Barons 
and Price, appointed by a fpecial Commiffion of Ojy^r 
and Perminer at the Queer?s Bench Bar, upon two In¬ 
dictments for High Treafon •, one, for being in Arms 
in the Service of the late King James in Ireland \ and 
the other, for returning from France into England 
without Licence, againit the Form of the Statute 
made in the eighth Year of King William. The Court 
being fat, and the Indictments read, Mr. Boucher plead¬ 
ed guilty : And then having obtained Leave to fpeak, 
he endeavoured to extenuate his Crime by feveral Alle¬ 
gations, [particularly mentioned by Mr. Boyer, which 
did not feem to require much Notice here, and 
therefore are omitted] the Prifoner concluded with 
hoping that his Lordfhip (the Lord Chief juftice Holt) 
would reprefent his Cafe favourably to the Queen. 

Then Dr. Sands begged Leave to fpeak in Behalf of 
the Prifoner ; but being told by the Lord Chief Juflice 
Holt, that all he could do now (the Prifoner having 
pleaded guilty) would fignify nothing ; and that if he 
had any Thing to fay, he muff apply himfelf elfe- 

where, 
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where, and the Attorney General demanding Judg-1 
ment againfl the Prifoner, upon his Confeflion of the I 
two Indictments: “ Mr. Boucher, (faid the Lord Chief i 
Juftice Holt) you are by your own Confefion, convic- 1 
ted of High Treafon ; for which, Judgment of Death 1 
is to be pronounced upon you, and which you are to 
fuffer, under thofe Circumftances which the Law has 
appointed. The Fa6l, of which you were accufed, 
and have now confeffed, is, that fince the eleventh Day 
of December, 1688, you went into France, either from 
the late King, or Queen, and have returned fince the 
fourteenth of January, 1697, without any Licence un¬ 
der the Privy Seal, either from the late King, or her 
Majefiy that now is *, which Fa<5t is made High Trea¬ 
fon by the 1 Statute of the eighth Year of the late King. 
The Wifdom and jufice in making that Law, will be 
evident to any one, that will but ref e<5t upon the Pof- 
ture of our Affairs at that Time. For in the Year 
preceding to that of the making thereof, there was an 
horrid Confpiracy formed, from among the Party of 
Men who had then left the Kingdom, to affaffinate the 
Jate King, to introduce a Popifh and French Power, 
for the Subverfion of the Proteftant Religion, and the 
Liberties and Properties of the People of England; 
which was managed with that Privacy, and carried on 
with that Secrecy, that it was not difcovered ^ nay, 
not fo much as fufpedled, until it. arrived to that Ma¬ 
turity, that it was come to the very Point of being put 
in Execution, In the following Year, the Peace of 
Refwick was made, whereby the Intercourfe was re- 
llored between England and France j from whence it 
was evident, that divers of that Party of Men would 
return into the Realm, and thereby have an Opportu¬ 
nity to revive and carry on that horrid Defign, in the 
Succefs whereof they had been fo difappointed •, for 

which^ 
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which, no doubt, they were not a little enraged: And 
it could not be otherwile expebted, but they would 
make ufe of it; for thofe of the fame Principles will 
be guilty of the fame Practices. Therefore it was ne- 
ceffary to make a Returning into England, by any of 
thofe who were under thefe Circumftances, to be very 
penal; unlefs they {liquid firft give Satisfablion to the 
Goverment, either of their Innocence, or Repentance, 
and obtain a Licence and Approbation for their Re¬ 
turn, under the Privy Seal. For their returning in 
any other Manner, is a Danger to the Queen’s Perfon 
and her Kingdom. This Treafon, though it feems, 
and is new in the Form, yet it is compounded of an 
old Treafon, known in the antient Law of the King¬ 
dom ; which is, that of adhering to the King’s Ene¬ 
mies. For. what can be thought of thofe, who, in 
Time of War, fhall abandon their own Country, be 
harboured and protected in any Enemy’s Country, for 
being of an Intereft inconfiftent with, even repugnant 
to that of their own ? What your Defigns might be in 
returning in this Manner, whether to revive and pur- 
fue thefe wicked Practices, your own Confcience is 
your Witnefs, and will be your Judge: And if that 
fhall acquit you, it will be for your Advantage in the 
World to come. But you are an Offender againft the 
Law of this Land, which has made this your Offence 
to be High Treafon.” And thereupon his Lordfhip 
pronounced the Judgment appointed for one guilty of 
thatCrime: Which done, the Prifoner was remanded 
to Newgale. 

In Trinity Term, 1703, 2 Anne, Lord Chief Juftice 
Holt delivered his Argument in another Cafe, and as 
tuy Lord k Raymond fays, of great Confequence, it was 
after a Verdibt for the Plaintiff, upon a Motion in Ar- 
feft of Judgment. 

His 
$ Lord Raym. Rep. 2 Vol. P. 909, 
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HisLordffiip faid, the Cafe was fhortly this. cc The 

Defendant, [William 1 Bernard,m] undertakes to remove 
Goods from one Cellar to another, and there lay them 
down fafelv, and he managed them fo negligently, 
that for want of Care in him fome of the Goods were 
fpoiled. Upon not guilty pleaded, there has been a 
Verdict for the Plaintiff [John 1 Coggs and that upon 
full Evidence, the Caufe being tried before me at 
Guildhall. There has been a Motion in Arrefl of 
Judgment, that the Declaration is inefficient, becaufe 
the Defendant is neither laid to be a common Porter, 
nor that he is to have any Reward for his Labour. So 
that the Defendant is chargeable by his Trade, and a 
private Perfon cannot be charged in an Adion without 
a Reward. 

I have had a great Confideration of this Cafe, and 
becaufe fome of the Books make the Adion lie upon 
the Reward, and fome upon the Promife, at firfl I 
made a great Queftion, whether this Declaration was 
good. But upon Confideration, as this Declaration is, 
I think the Adion will well lie. In order to ffiew the 
Grounds, upon which a Man fhall be charged with 
Goods put into his Cuflody, I muft ihew the feverai 
Sorts of Bailments. And there are fix Sorts of Bail¬ 
ments. I he firfl Sort of Bailment is, a bare naked 
Bailment of Goods, delivered by one Man to another, 
to keep for the Ufe of the Bailor; and this I call a De- 

pfitum, and it is that Sort of Bailment which is men¬ 
tioned in South cote s Lale. X he fecond Sort is, when 
Goods or Chattels that are ufeful, are lent to a Friend 
gratis, to be ufed by him, and this is called commoda- 
turn, becaufe the Thing is to be reflored in Specie. The 

third 

1 Salk. Rep. 2V0I. P. 735. 
m Lord Raym. Rep. 2 Vol. P. 912. Com. Rep. P. 153. Salk 

Rep. P. 26. pi 12. Salk. Rep. 3 Vol. P. 11, 268. Caf. Temp. 
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third Sort is, when Goods are left with the Bailee to be 
ufed by him for Hire : This is called Locatio et Conduc¬ 
tion and the Lender is called Locator, and the Borrower 
Conductor* The fourth Sort is, when Goods or Chat-"4 
tels are delivered to another as a Pawn, to be a Secu¬ 
rity to him for Money borrowed of him by the Bailor : 
And this is called in Latin, Vadium} and in Englifh, a 
Pawn or a Pledge. The fifth Sort is, when Goods or 
Chattels are delivered to be carried, or fomething is to 
be done about them for a Reward to be paid by the 
Perfon who delivers them to the Bailee, who is to do 
the Thing about them. The fixth Sort is, when there 
is a Delivery of Goods or Chattels to fomebody, whq 
is to carry them, or do fomething about them gratis, 
without any Reward for fuch his Work or Carriage, 
which is this prefent Cafe. I mention thefe Things, 
not fo much that they are all of them fo necefTary, m 
order to maintain the Propofition which is to be proved, 
as to clear the Reafon of the Obligation, which is upon 
Perfons in Cafes of Truft. 

As to the firft Sort, where a Man takes Goods in 
his Cuftody to keep for the Ufe of the Bailor, I fhali 
confider, for what Things fuch a Bailee is anfwerable. 
He is not anfwerable, if they are ftolen without any 
Fault in him. Neither will a common Negledl make 
him chargeable, but he mull be guilty of fome grofs 
Negledt. There is, I confefs, a great Authority a- 
gainft me, where it is held, that a general Delivery 
will charge the Bailee to anfwer lor the Goods if they 
are ftolen, unlefs the Goods are fpecially accepted, to 
keep them only as you will keep your own. But my 
Lord Coke has improved the Cafe in his Report of it, 
for he will have it, that there is no Difference between 
a fpecial Acceptance to keep fafely, and an Accep¬ 
tance generally to keep. But there is no Reafon nor 
Juftice in fuch a Cafe of a general Bailment, and where 

the 
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the Bailee is not to have any Reward, hut keeps the 
Goods merely for the Lfe of the Bailor, to charge hitnv 
without home Default in him. for if he keeps the 
Goods in fuch a Cafe with an ordinary Care, lie has 
performed tne ft ruft repoied in him. But according 
to this Dodlrine, the Bailee muft anfwer for the 
Wrongs of other People, which he is not, nor cannot 
be, fufficiently armed againfc. If the Law be fo, there 
muft be fome juft and honeft Reafon for it, or elfe 
lome univerfal iettled Rule of Law, upon which it is 
grounded ; and therefore it is incumbent upon them, 
that advance this Dodlrine, to fhew an undifturbed 
Rule and Practice of the Law according to this Peti¬ 
tion. But to fhew that the Fenor of the Law was al¬ 
ways otherwife, I fhallgive an Lliftory of the Authori¬ 
ties in the Books in this Matter, and by them fhew, 
that there never was any fuch Refolution given before 
Southcote*s Cafe. 1 he 29 AJf. 28. is the firft Cafe in 
the Books upon that Learning, and there the Opinion 
is, that the Bailee is not chargeable, if the Goods are 
Stole: As for 8 Edw. 2. Fi/z. detinue, 59. where' 
Goods were locked in a Cheft, and left with the Bailee, 
and the Owner took away the Key, and the Goods 
were ftolen, and it was held that the Bailee fhould not 
anfwer for the Goods. That Cafe they fay differs, 
becaufe the Bailor did not truft the Bailee with them. 
But I cannot fee the Reafon of that Difference, nor why 
the Bailee fhould not be charged with Goods in a Cheft, 
as well as with Goods out of a Cheft. For the Bailee 
has as little Power over them, when they are out of a 
Cheft, as to any Benefit he might have by them, as 
when they are in a Cheft •, and he has as great a Power 
to defend them in the one Cafe as in the other. The 
Cafe of 9 E. 4. 40 b. was but a Debate at Bar. For 
Danby was but a Counfel then, though he had been 
Chief Juflnce in the Beginning of Edw, 4. yet he was 
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removed and reftored again upon the Reftitution of 
Hen. 6. as appears by Dugdale's Chronica Series. So 
that what he faid cannot be taken to be any Authority. 
For he fpoke only for his Client •, and Genney, for his 
Client, faid the Contrary. The Cafe in 3 Hen. 7. 4.* 
is but a fudden Opinion, and that but by half the 
Court, and yet that is the only Ground for this Opinion 
of my Lord Coke, which, befides, he has improved. 
But the Pradlice has been always at Guildhall, to difal¬ 
low that to be a fufficient Evidence, to charge the Bai¬ 
lee, and it was p radii fed fo before my Time, all Chief 
Juftice Pemberton s Time, and ever fince, againft the 
Opinion of that Cafe. When I read Southcote\ Cafe 
heretofore, I was not fo difcerning as my Brother Powys 
tells us he was, to difallow that Cafe at firft, and came 
not to be of this Opinion, till I had well confidered 
and digefted that Matter. Though I mud confefs 
Reafon is ftrong againft the Cafe, to charge a Man for 
doing fuch a friendly Adi for his Friend, but fo far is 
the Law from being fo unreafonable, that fuch a Bailee 
is the leaft chargeable for negledt of any, for if he 
keeps the Goods bailed to him, but as he keeps his own, 
though he keeps his own but negligently, yet he is 
jiot chargeable for them, for the keeping them as he 
keeps his own, is an Argument of his Honefty. A 
fortiori, he fhall not be charged, where they are ftolen 
without any Negledl in him. Agreeable to this, is 
Bradlon, Lib. 3. Cap. 2. 99. b. J. S. apud quern Res 
deponitur, Re obligatur, et de ed Re, quam accepit, refti- 
tuenda tenetur, et etiam ad id,Ji quid in Re depofitd DoJo 
commiferit *, Culp# autem Nomine non tenetur, fcilicet De- 
fidue vel Negligently, quia qui negligent Amico Rem cu[lc- 
diendam tradit, fibi ipfi et propriy Fatuitati hoc debet ini- 
putare. As fuppofe the Bailee is an idle, carelefs, 
drunken Fellow, and comes home drunk, and leaves 
all his Doors open, and by Reafon thereof the Goods 



( <4 ) 
happen to be ftolen with his own ; yet he fhall not bd 
charged, becaufe it is the Bailor’s own Folly to trull 
fuch an idle Fellow. So that this Soi t of Bailee is the 
lead refponfable for Negleds, and under the lead Obli¬ 
gation of any one, being bound to no other Care of 
the bailed Goods, than he takes of his own. This 
Bratton, I have cited, is, I confefs, an old Author, 
but in this, his Dodrine is agreeable to Reafon, and 
to what the Law is in other Countries. The Civil Law 
is fo, as you have it in Juftinians Irfi. Lib. 3. Tit. 
15. There the Law goes farther, for there it is faid, 
ex eo folo tenetur, ft quid Dolo commiferit: Culpce autem 
Nomine, id eft. Deft dice ac Negligent ice, non, tenetur. It- 
aque fe citrus eft qui parum dill gent er cuftoditam Rem Fur to 
amiferit, quia qui negligenti Amico rem cuftodiendam tradit, 
non ei, fed fuce Facilitati id imputare debet. So that a 
Bailee is not chargeable without an apparent grofs Neg- 
fed. And if there is fuch a grofs Negied, it is look¬ 
ed upon as an Evidence of Fraud. Nay, fuppofe the 
Bailee undertakes fafely and fecurely to keep the Goods, 
in exprefs Words, yet even that won’t charge him with 
all Sort of Neglects. For if fuch a Promife were put 
into Writing, it would not charge fo far, even then. 
A Covenant, that a Covenantee Tall have, occupy, and 
enjoy certain Lands, does not bind againd the Ads of 
wrong doers. So upon a Promife for quiet Enjoyment. 
And if a Promife will not charge a Man againd wrong 
doers, when put in Writing, it is hard it fhould do it 
more fo, when fpoken. F)ott. Stud. 130. is in 
Point, that though a Bailee do promife to redeliver 
Goods lately, yet if he have nothing for the keeping 
of them, he will not be anfwerable for the Ads of a 
wrong doer. So that there is neither fufficient Rea¬ 
fon nor Authority to fupport the Opinion in Soulbcote’s 
Cafe ; if the Bailee be guilty of grofs Negligence, he 
will be chargeable, but not for any ordinary Neglcd. 

As 
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As to the fecond Sort of Bailment, viz. cvmmodatnrf 
or lending gratis, the Borrower is bound to the itridteft 
Care and Diligence, to keep the Goods, fo as to re- 
ffcore them back again to the Lender, becaufe the Bai¬ 
lee has a Benefit by the Ufe of them, fo as if the Bailee 
be guilty of the ieaft Meglebt, he will be anfwerable % 
as if a Man fhould lend another an Horfe, to go vYeft- 
ward, or for a Month-, if the Bailee go Northward* 
or keep the Horfe above a Month, if any Accident 
happen to the Horfe in the Northern Journey, or af¬ 
ter the Expiration of the Month, the Bailee will be 
chargeable becaufe he has made Ufe of the Horfe 
contrary to the Truft he was lent to him under, and 
it may be, if the Horfe had been ufed no otherwife 
than he was lent, that Accident would not have be¬ 
fallen him. This is mentioned in Bratton, ubifupra: 
His Words are. Is ciiitem cut Res atiqua utenda datur, Re 
ohligatur, qua commodata eft, fed magna Differentia eft 

inter mutuum et comma datum \ quia is qui Rem mutu&m 
accept, ad ip [am reftituendam tenetur, vel ejus Pretium> 
Ji forte Incendio, Ruind, Naufragio, aut Latronum vel Ho- 
Jlium Incurju, conjumpta fuerit, vel deperdita, fubtrabfa* 
vel ablata. Et qui Rem utendam accepit, non (ufftcit ad 
Rei Cuftodiam, quod talem Ddigentiam adbibeat, qualem 
fuis Rebud propnis adbibere jolet, ft alius earn diligentius 
potuit cuftcdire ; ad Vim autem majorem, vel Cafus fortui- 
tos non tenetur quis, ntfi Cul a fua intervener it Ut Ji Rem 

Jtbi commodatam domi, fecum dernier it cum peregre profetius 
fuerit, non eft Dubium quin ad Rei Keftitutionsm ienedtw\ 
I cite this Author, though 1 conic is he is an old oncg 
his Opinion is reasonable, and very much to my pre¬ 
fen t Purpofe, and there is no Authority in the Law 
to the contrary. But if the Bailee put this Horfe m 
his Stable, and he were ftolen from thence, the Bailee 
fhaii not be anfwerable for him, but ir he, or his Ser¬ 
vants leave the Houfe or Stable Doors open, and the 
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Thieves take the Opportunity of that, and fteal the 
Horfe, he will be chargeable, becaufe the Negledt 
gave the Thieves the Occafion to ileal the Horfe. 
Bratton fays, the Bailee mull ufe the utmoft Care, but 
yet he fhall not be chargeable, where there is fuch a 
Force as he cannot refill. 

As to the third Sort of Bailment, fcilicet Locatio, or 
lending for Hire, in this Cafe the Bailee is alfo bound 
to take the utmoft Care, and to return the Goods, 
when the Time of the Hiring is exfpired. And here 
again, I muft recur to my old Author, Fol. 62. b. 
®ui pro Ufa Vefthnentorum, Auri vel Argenti, vel alterius 
Ornamenti, vel Jumenti, Mercedem dederit vel promiferit, 
talis ab eo dejideratur Cuftodia, qualem diligentijfimus Pa¬ 
terfamilias fuis Rebus adhibet, fi praftiterit^ et 
Rem aliquo Cafu amiferit, ^ Rem reftituendam non tenebi- 
tur. Nec fufficit aliquam talem Diligentiam adhiberey 
qualem fuis Rebus propriis adhiberet, nifi talem adhibue- 
nV, fuperius dittam eft. From whence it ap¬ 
pears, that if Goods are let out for a Reward, the 
Hirer is bound to the utmoft Diligence, fuch as the 
mod diligent Father of a Family ufes *, and if he ufes 
that, he fhall be difeharged. But every Man, how 
diligent foever he be, being liable to the Accident of 
Robbers, though a diligent Man is not fo liable as a 
carelefs Man, the Bailee fhall not be anfwerable in this 
Cafe, if the Goods are ftolen. 

As to the fourth Sort of Bailment, viz. Vadium, or 
a Pawn, in this I fhall confider two Things, firft, what 
Property the Pawnee has in the Pawn or Pledge, and 
fecondly, for what Neglects he fhall make Satisfac¬ 
tion. As to the firft, he has a fpecial Property, for 
the Pawn is a Security for the Pawnee, that he fhall be 
repaid his Debt, and to compel the Pawnor to pay 
him. But if the Pawn be fuch as it will be the worfes 
for ufing, the Pawnee cannot ufe it, as Cloaths, 
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but if it be fuch, as will be never the worfe, as if Jewels 
for the Furpofe were pawned to a Lady, die might 
life them. But then foe mud do it at her Peril, for 
whereas, if die keeps them locked tip in her Cabinet, 
if her Cabinet diould be broke open, and the Jewels 
taken from thence, die would be exctiled; if die wears 
them abroad, and is there robbed of them, die will 
be anfwerable. And the Reafon is* becaufe the Pawn 
is in the Nature of a Depofit, and as fuch is not liable 
to be ufed. And to this Effebt is Ow. 123; But if 
the Pawn be of fuch a Nature, as the Pawnee is at any 
Charge about the Thing pawned, to maintain it, as 
an Horfe, Cow, &c. then the Pawnee may ufe the 
Horfe in a reafonable Manner, or Milk the Cow, 
in Recompence for the Meat. As to the fecond Point, 
Bradton 99. b. gives you the Anfwer. Creditor, qui 
Pignus accept. Re obligatur, ei ad ilium reftituendam tene- 
tur \ et cum hujufmodi Res in Pignus data fit utriufque 
gratia, fcilicet Debitoris, quo magis ei Pecuma credereiur, 
et Creditoris, quo magis ei in into fit creditum, fufficit ad 
ejus Rei Cuftodiam Diligenliam exact am adhibere, quam ft 
profiler it, et Rem Cafu amiferit, [e cur us ejfe poffit, net 
impedietur creditum petere. In Eire6!, if a Creditor 
takes a Pawn, he is bound to reftore it upon the Pay¬ 
ment of rbe Debt; but yet it is diffident, if the Paw-* 
nee ufe true Diligence, and he will be indemnified in 
fo doing, and notwithftanding the Lofs, yet he diall 
refort to thd Pawnor for his Debt. Agreeable to this 
is 29 Aff. 28. and SoUihcote's Cafe. But, indeed, the 
Reafon given in Southcote's Cafe is, becaufe the Pawnee 
has a fpecial Property in the Pawn. Fail that is not 
the Reafon of the Cafe •, and there is another Reafon 
given for it in the Book of Affize, which is, indeed* 
the true Reafon of all thefe Cafes, that the Law re¬ 
quires nothing extraordinary of the Pawnee, but only 
that he lhall ufe an ordinary Care for restoring the 
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Goods. But, indeed, if the Money for which the 
Goods were pawned, be tendered to the Pawnee be¬ 
fore they are loll, then the Pawnee fhall be anfwerable 
for them ; becaufe the Pawnee, by detaining them af¬ 
ter the Pender of the Money, is a wrong doer, and it 
is a wrongful Detainer of the Goods, and the fpecial 
Property of the Pawnee is determined. And a Man 
that keeps Goods by Wrong, muft be anfwerable for 
them at all Events, for the detaining of them by him, 
is the Reafon of the Lofs. Upon the fame Difference, 
as the Law is, in Relation to Pawns, it will be found 
to hand in Relation to Goods found 

As to the fifth Sort of Bailment, viz. a Delivery to 
carry, or otherwife manage, for a Reward to be paid 
to the Bailee, thofe Cafes are of two Sorts •, either 
a Delivery to one that exercifes a public Employment, 
or a Delivery to a private Perfon. Firft, if it be to a 
Perfon of the firft Sort, and he is to have a Reward, he 
is bound to anfwer for the Goods at all Events. And 
this is the Cafe of the common Carrier, common Hoy- 
man, Mafter of a Ship, GT. which Cafe of a Mafter 
of a Ship wras firft adjudged 26 Car. 2. in the Cafe of 
Mors and Slew. The Law charges this Perfon thus 
intmfted, to carry Goods, againft all Events, but 
Acts of God, and of the Enemies of the King. For 
though the Force be never fo great, as if an irrefiftible 
Multitude of People fhould rob him, neverthelefs he 
is chargeable. And this is a politic Eftablifhment, 
contrived by the Policy of the Law, for the Safety of 
al! Perfons, the Necefiity of whofe Affairs oblige them 
to cruffc thefe Sort of Perfons, that they may be fafe in 
their Ways of Dealing; for elfe thefe Carriers might 
have an Opportunity of undoing all Perfons that had 
any Dealings with them, by combining with Thieves, 
&c. and yet doing it in fuch a clandeltine Manner, as 
would not be poffible to be difeovered. And this is 

the 
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the Reafon the Law is founded upon in that Point. 
The fecond Sort are Bailies, Factors, and fuch like.. 
.And though a Bailee is to have a Reward for his Ma¬ 
nagement, yet he is only to do the belt he can. And 
if he be robbed, &c. it is a good Account. And the 
Reafon of his being a Servant is not the Thing; for 
he is at a Diflance from his Mailer, and a6ls at Dis¬ 
cretion, receiving Rents and felling Corn, &c. and 
yet if he receives his Mailer’s Money, and keeps it 
locked up with a reafonable Care, he fhall not be an- 
fwerable for it, though it be flolen. But yet this Ser¬ 
vant is not a domeilic Servant, nor under his Maher’s 
immediate Care. But the true Reafon of the Cafe is, 
it would be unreafonable to charge him with a Trull, 
farther than the Nature of the Thing puts it in his 
Power to perform. But it is allowed in the other 
Cafes, by Reafon of the Meceffity of the Thing. The 
fame Law of a Factor. 

As to the fixth Sort of Bailment, it is to be taken, 
that the Bailee is to have no Reward for his Pains, but 
yet, that by his ill Management, the Goods are fpoiled. 
Secondly, it is to be underflood, that there was a Neg- 
le£t in the Management. But thirdly, if it had ap¬ 
peared, that the Mifchief happened by any Perfoti 
that met the Cart in the Way, the Bailee had not been 
chargeable. As if a drunken Man had come by in the 
Streets, and had pierced the Cafk of Brandy; in this 
Cafe the Defendant had not been anfwerable for it, 
becaufe he was to have nothing for his Pains. Then 
the Bailee having undertaken to manage the Goods, 
and having managed them ill, and fo by hisNcglecl a 
Damage has happened to the Bailor, which is the Cafe 
in Queftion, what will you call this ? In Bratton^ Lib, 
3. 100. it is called Mandatum. It is an Obligation 
which arifes ex Mandato. It is what we call in Englipj 
mi a&ing by Commiflion for another gratis, and: m the 
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executing his Com million behaves himfelf negligently^' 
he is anfwerable. Vinnius in his Commentaries upon 
Jufiinian, Lib. 3. Tit. 27. 684. defines Mandatum to 
be, Contractus, quo a liquid gratuito gerendum committi- 
tur et accipitur. This undertaking obliges the Under¬ 
taker to a diligent Management. Bratton, ubi /upra, 
fays, contrahitur etiam Obhgatio nonfolum Serif to et Ver¬ 
bis, fed et Confenfu. ficut in Contrathbus bonce Fidei; ut in 
Emptionibus, Venditicnibus, Locationibus, Condutiionibus, 
Societatibus, e/ Mandat is. 1 do not fit d this Word in 
any other Author of our Law, befides, in this Place, 
in Bratton, which is a full Authority, if it be not 
thought too old. But it is fupported by good Reafon 
and Authority. 

t T Reafons are fir ft, becaufe in fuch a Cafe, a 
Negiedi is a Deceit to the Bailor. For when he in— 
trufis the Bailee upon his undertaking to be careful, he 
has put a Fraud upon the Plaintiff by being negligent, 
his Pretence of Care being the Perfuafion that induced 
the Plaintiff to trull him. And a Breach of a Truft 
undertaken voluntarily will be a good Ground for an 
Action. Rol. Abr. 10. 2 Hen. 7. 11. a ffrong Cafe 
to this Matter. There the Cafe was an Adtion againft 
a Man, who had undertaken to keep an hundred Sheep, 
for letting them be drowned by his Default. And 
tneie the Reafon of the Judgment is given, becaufe 
wnen the Party has taken upon him to keep the Sheep., 
and after fuffers them to perifh in his Default; in as 
much as he has taken and executed his Bargain, and 
has them in his Cuilpdy, if after he does not look to 
them, an Adtion lies. For here is his own Act, viz. 
!]ls Agreement and Promile, and that after broke of 
Ins Side, that fhall give a fufficient Caufe of Adtion. 

But fecondJy, it is objedted, that there is no Confi- 
deration to ground this Promife upon, and therefore 
the Undertaking is but nudum Patium. But to this l 

an- 



71 ) 

anfwer, that the Owners trufting him with the Goods, 
is a fufficient Confideration to oblige him to a careful 
Management. Indeed, if the Agreement had been 
executory, to carry thefe Brandies from one Place to 
the other fuch a Day, the Defendant had not been 
bound to carry them. But this is a different Cafe, for 
HJJumpJit does not only fignify a future Agreement, 
but in fuch a Cafe as this, it fignifies an adtual Entry 
upon the Thing, and taking the Trufl upon himfelf. 
And if a Man will do that, and mifcarries in the Per¬ 
formance of his Truft, an Aflion will lie againfl him 
For that, though nobody could have compelled him to 
do the Thing. The 19 Hen. 6. 49. and the other 
Cafes cited by my Brothers, fhew that this is the Diffe¬ 
rence. But in the 11 Hen. 4. 33. this Difference is 
clearly put, and that is the only Cafe concerning this 
Matter, which has not been cited by my Brothers. 
There the Adtion was brought againfl a Carpenter, for 
that he had undertaken to build the Plaintiff an Houfe 
within fuch a Time, and had not done it, and it was 
adjudged the Adlion would not lie. But there the 
Queflion is put to the Court, what if he had built the 
Houfe unfkilfully, and it is agreed in that Cafe an Ac¬ 
tion would have lain. There has been a Queflion 
made, if I deliver Goods to and in Confideration 
thereof he promifes to redeliver them, if an Adlion will 
lie for not redelivering them, and in Teh. 4. Judg¬ 
ment was given, that the Ablion would lie, but that 
Judgment was afterwards reverfed, and according to 
that Reverfal, there was judgment afterwards entered 
for the Defendant in the like Cafe. Teh 128. But 
thofe Cafes were grumbled at, and the Reverfal of that 
Judgment in Teh. 4. was faid, by the Judges, to be 
a bad Relolution, and the contrary to that Reverfal 
was afterwards mofl folemnly adjudged in Cro. Jac. 
667, Tr. 21 Jac. 1. in the King s-Bench^ and that 

F 4 " Judg- 
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Judgment affirmed upon a Writ of Error. And yet 
there is no Benefit to the Defendant, nor no Confider- 
ation in that Cafe, but the having the Money in his 
PofTefilon, and being trusted with it, and yet this is 
in. Id to be a good Consideration. And fo a bare bein°" 
trufted \yith another Man’s Goods, muft be taken to' 
be a fuhicient Consideration, if the Bailee once enter 
upon the Truft, and take the Goods into his Poffeffion. 
The Declaration in the Cafe of Mors and Slew, was 
diawn by thegreateft Drawer in England in that Time, 
and m that Declaration, as it was always in all fuch 
C«ucs, it was tnought mod prudent to put in, that a 
Reward was to be paid for the Carriage, and fo it has 
been ufua! to put it in the Writ, where the Suit is by 
O.iginal. I have faul thus much in this Cafe, becauleit 
ss of great Confluence, that the Law Should be fettled 
in this Point. But 1 do not know whether I may have 
fettled it, or may not rather have unfettled it. But 
however that happen, I have ftirred thefe Points, 
which wifer Heads in Time may fettle. And Tudo-- 
ment was given for the Plaintiff, with the Concur- 
rence of the other three a Judo-es. 

b. There had been great Complaints long made, and 
which had encreafed much within thefe few Years, of 
gi eat Pai liality and Injuftice in the Eledlionsof Parlia¬ 
ment Men, both by Sheriffs in Counties, and by the 
letuining Officers in Boroughs. In Aylefbury, the Re¬ 
turn was made by four Conftables, and it was believed, 
that they made a Bargain with feme of the Candidates' 
and then managed the Matter, fo as to be fure, that 
the Majority fhould be for the Pcrfon, to whom they 
Lad engaged themfelves; they canvaffed about the 
1 own, to know how the Votes were fet, and they re- 
folved to find fome Pretence for difabling thole, who 

were 
3 Com. Rep. P, 134. 
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were engaged to vote for other Perfons than their- 
Friends, that they might be fure to have the Majority 
in their own Hands. And when this Matter came to 
be examined by the Houfe of Commons, they gave the 
Election always for him who was reckoned of the Party 
of the Majority, in a Manner fo barefaced, that they 
were fcarce out of Countenance, when they were char¬ 
ged for Injuftice in judging of Eledions. It was not 
eafy to find a Remedy, to fuch a crying Abufe, of 
which all Sides in their Turns, *as they happened to be 
deprefted, had made great Complaints; but when 
they came to be the Majority, feemed to have forgot 
all, that they had formerly cried out on. Some few 
excelled this, on the Topic of Retaliation ; they faid, 
they dealt with others as they had dealt with them, or 
their Friends. At laft, an Addon was brought againfl 
the Conffables of Aylejhury, at the Suit of one Ajloby^ 
who had been always admitted to vote in former Elec¬ 
tions, but was denied it in the laft Eledion. This was 
tried at the Affixes, and it was found there by the Jury, 
that the Conftables had denied him a Right, of which 
he was undoubtedly in Pofteftion, fo they were to be 
caft in Damages •, but a Motion was made in the 
Queen* s- Bench, in Arreft of judgment, fince no Adion 
did lie, or had ever been brought upon that Account. 
c Bowel, 4 Powis, and e Gould> were of Opinion, that 
no Hurt was done the Man ; that the judging of Elec¬ 
tions belong to the Houfe of Commons that as this Ac¬ 
tion was the firft of its Kind, fo if it was allowed, it 
would bring on an Infinity of Suits, and put all the Of¬ 
ficers, concerned in that Matter, upon great Difficul¬ 
ties : Lord Chief Juftice Holt, though alone, yet dif¬ 
fered from the Reft. His Lordfhip gave his Opinion 

in 

c Lord Raym. Rep. 2 Yol. P. 946. 
d Ibid. P. 943. 
f Ibid. P. 941. 



(' 74 ) 
m the Following excellent Argument ; it was delivered 
(after the Cafe having for the Difficulty been ordered 
to Hand in the Paper, and argued in 'Trinity Term, 
1702, 1 Anne/) in trinity Term, 1703* 2 Anne. 

s The fingie Queftion in this Cafe is, whether, if a 
free Burgefs of a Corporation, who had an undoubted 
Right to give his Vote in the Eledion of a Burgefs to 
ferve in Parliament; be refufed and hindered to give 
it by the Officer, an Adion on the Cafe will lie a- 
gainft fuch Officer ? I am of Opinion, that Judgment 
ought to be given in this Cafe for the Plaintiff. My 
Brothers differ from me in Opinion, and all from one 
another in the Reafons of their Opinion ; but notwith- 
ffanding their Opinion, I think the Plaintiff ought to 
recover, and that this Adion is well maintainable, 
and ought to lie. My Brother Gould thinks no Ac¬ 
tion will lie againft the Defendant, becaufe, as he fays, 
he is a Judge*, my Brother Powis? indeed fays, he is 
no Judge, but quafi a Judge ; but my Brother Powel 
is of Opinion, that the Defendant neither is a Judge, 
nor any thing like a Judge, and that is true: For the 
Defendant is only an Officer to execute the Precept, 
i. e. only to give Notice to the Eledors of the Time 
and Place of Eledion, and to affemble them together 
in order to eled, and upon the Conclufion to caff up 
the Poll, and declare which Candidate has the Majo¬ 
rity. But to proceed, 1 will do thefe two Things: 
Firll, I will maintain, that the Plaintiff has a Right 
and Privilege to give his Vote : Secondly, in Confe- 
quence thereof, that if he be hindered in the Enjoy¬ 
ment or Exercife of that Right, the Law gives him 

an 
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Aftlon againft the Difturber, and that this is the 

proper Adlion given by the Law. 
I did not at firft think it would be any Difficulty, to 

prove that the Plaintiff has a Right to vote, nor ne- 
ceffary to maintain it, but from what my Brothers have 
faid in their Arguments, I find it will be neceffary to 
prove it. It is not to be doubted, but that the Com¬ 
mons of England have a great and confiderable Right 
in the Government, and a Share in the Legiflature, 
without whom no Law paffes ; but becaufe of their 
vail Numbers this Right is not exercifeable by them 
in their proper Perfons, and therefore by the Condi- 
tution of England it has been diredled, that it fhould 
be exercifed by Reprefentatives, chofen by and out of 
themfelves, who have the whole Right of all the Com¬ 
mons of England veded in them : And this Reprefen- 
tation is exercifed in three different Qualities, either as 
Knights of Shires, Citizens of Cities, or Burgeffes of 
Boroughs ; and thefe are the Perfons qualified to repre- 
fent all the Commons of E gland. The Election of 
Knights belongs to the Freeholders of the Counties, 
and it is an original Right veded in and infeparable 
from the Freehold, and can no more be fevered from 
their Freehold, than their Freehold itfelf can be taken 
away. Before the Statute of 8 H, 6. Cap. 7. any Man 
that had a Freehold, though never fo fmall, had a 
Right of Voting, but by that Statute, the Right of 
Election is confined to fuch Perfons as have Lands or 
Tenements, to the yearly Value of forty Shillings at 
lead, becaufe, as the Statute fays, of the Tumults and 
Diforders which happened at Ele&ions, by the excef- 
five and outragious Number of Elediors; but dill the 
Rigiit of Election is as an original Right, incident to, 
and infeparable from the Freehold. As for Citizens 
ana Burgeffes, they depend on the fame Right as the 

Knights of Shires, and differ only as to the Tenure, 



( 76 ) 
but the Right and Manner of their Election is on the 
fame Foundation. Now Boroughs are of two Sorts ; 
firft, where the Eledors gave their Voices by Reafon 
of their Burgerfhip ; or, fecondly, by Reafon of their 
being Members of the Corporation. Littleton, in his 
Chapter of Tenure in Burgage 162. Co. Lit, 108. b, 
109. fays. Tenure in Burgage is, where an antient 
Borough is, of the which the King is Lord, of whom 
the Tenants hold by certain Rent, and it is but a Te¬ 
nure in Socage: And Sed. 164. he fays, and it is to 
wit, that the antient Towns called Boroughs, be the 
moft antient Towns that be within England, and are 
called Boroughs, becaufe of them come the Burgeffes 
to Parliament. So that the Tenure of Burgage is from 
the Antiquity, and their Tenure in Socage is the Rea¬ 
fon of their Eftate, and the Right of Eledion is an¬ 
nexed to their Eftate. So that it is part of the Con- 
ftitution of England, that thefe Boroughs fhall eled 
Members to ferve in Parliament, whether they be Bo¬ 
roughs corporate or not corporate ; and in that Cafe 
the Right of Eledion is a Privilege annexed to the Bur¬ 
gage Land, and is, as I may properly call it, a real 
Privilege. But the fecond Sort is, where a Corpora¬ 
tion is created by Charter, or by Prefcription, and the 
Members of the Corporation as fuch chufe Burgeffes to 
ferve in Parliament. The firft Sort have a Right of 
chufing Burgeffes as a real Right, but here in this laft 
Cafe it is a perfonal Right, and not a real one, and is 
exercifed in iuch Manner as the Charter orCuftom pre- 
fcribes; and the Inheritance of this Right, or the 
Right of Eledion ltfelf, is in the whole Body politic, 
but the Exercife and Enjoyment of this Right is in 
the particular Members. And when this Right of E- 
ledion is granted within Time of Memory, it is a 
Franchife that can be given only to a Corporation, as 
is refolved by all judges again ft my Lord Hobart, in 

the 
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the Cafe of Dungannon in Ireland, 12 Co. 120, 12 i, 
That if the King grant to the Inhabitants of IJlington# 
to be a free Borough, and that the Burge fifes of the 
fame Town may eledt two Burgefifes to ferve in Par¬ 
liament, that fuch a Grant of fuch Privilege to Bur- 
geiTes not incorporated is void, for the Inhabitants 
have not Capacity to take an Inheritance. See Hob. 
15. The principal Cafe there was, the King con ft i- 
tuted the Town of Dungannon to be a free Borough, 
and that the Inhabitants thereof fhould be a Body po¬ 
litic and corporate, confiding of one ProvoiT, twelve 
free Burge lies, and Commonalty, and by the fame 
Name might fue and be filed ^ et quod ipfi prafati Pres- 
pofiti, et liberi Burgenfes Burgi predict!, et Succejfores 
fui in perpetuum habeant plenum Poteftatem et Authority 
tem eligendi, mittendi, et reternandi duos diferetos et ido- 
neos Viros ad inferviendum, et attendendum in quolibet 
Parliamento, in ditto Regno nojlro Hibernia in pofterum 
tenendo, and fo proceeds to give them Power to treat, 
and give Voice in Parliament, as other Burgefifes of 
any other antient Borough, either in Ireland or Eng¬ 
land^ have ufed to do, and upon this Grant it was ad- 
jud ged by all the Judges of England, that this Power 
to debt Burgeffes is an inheritance of which the Pro¬ 
ved and Burgeffes were not capable, for that it ought 
to be veiled in the intire Corporation, viz. Proved, 
Burgeffes, and Commonalty, and that therefore the 
Law in this Cafe did ved that Privilege in the 
whole Corporation in Point of Intered, though the 
Execution of it was committed to fome Perfons, Mem¬ 
bers of the fame Corporation. 12 Co. 120, 121, Hob. 
14, 15. As to the Manner of Election, every Bo¬ 
rough fubfids on its own Foundation, and where this 
Privilege of FJedlipn is ufed by particular Per ions, it 
is a particular Right veiled in every particular Man ; 
for if we confider the Matter, it will appear, that the 

par- 
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particular Members and Electors, their Perforis, their 
Eftates, and their Liberties, are concerned in the 
Laws that are made, and they are reprefented as par¬ 
ticular Perfons, and not quatenus a Body politic; 
therefore, when their particular Rights and Properties 
are to be bound (which are much more valuable, per¬ 
haps, than thofe of the Corporation) by the Act of the 
Reprefentative, he ought to reprefent the private Per- 
fons. And this is evident, from all the Writs, which 
were antier.tly iffued for levying the Wages of the 
Knights and Burgeffes that ferved in Parliament. As 
46 Edw. 3. Rot. Pari. Memb. 4. in dorfo. For when 
Wages were paid to the Members, they were not af- 
idled upon the Corporation, but upon the Common¬ 
alty as private Perfons, as the Writ fhews, which, 
indeed, is diredfed to the Sheriff, or to the Mayor* 
&c. yet the Command is, quod de Communitate, Civi- 
tails, vel Burgi, habere faciat Miliiibus, Civibus, aut 
Rurgenfibus, 10L pro Expenjis fuis. But now if the 
Corporation were only to be reprefented, and not the 
particular Members of it, then the Corporation only 
ought to be at the Charge; blit it is plain, that the 
particular Members are at the Charge. And all this is 
no new 1 hing, but agreeable to Reafon and the Rules 
or Law, that a b ranchife fliould be vetted in the Cor¬ 
poration aggregate, and yet the Benefit of it to re¬ 
dound to the particular Members, and to be enjoyed 
by them in their private Capacity, as in the Cafe of 
Waller and danger, Mo, 832, 833, where the King 
granted to the Mayor and Citizens of London, quod 
nulla Prifagia fuit Joint a deVinis Civium et liberorum Ho- 
mitim de London. And there it was refolved, that al¬ 
though the Grant be to the Corporation, yet it fliould 
not enure to the Body politic of the City, but to toe 
particular Perfons of the Corporation, who fhould 
have the bruit and Execution of the Grant for their 

pri- 
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private Wines, and it fhouid not extend to the Wine& 
belonging to the Body politic •, and fo is the conflant 
Experience at this Day. So in the Cafe of Millor and 
Spateman, Saund. 343. where the Corporation of 
Derby claim common by Prefcription, and though 
the Inheritance of the Commons be in the Body poli¬ 
tic, yet the particular Members enjoy the Fruit and 
Benefit of it, and put in their own Cattle to feed on 
the Common, and not the Cattle belonging to the 
Corporation ; but that is not indeed our Cafe. But 
from hence it appears, that every Man that is to give 
his Vote on the Election of Members to ferve in Par¬ 
liament, has a feveral and a particular Right in his pri¬ 
vate Capacity, as a Citizen and Burgefs. And furely 
it cannot be laid, that this is fo inconfiderable a Right, 
as to apply that Maxim to it, de minimis non curat Lex. 
A right that a Man has to give his Vote to the Elec- 
tion of a Perfon to reprefent him in Parliament, there 
to concur to the making of Laws, which are to bind 
his Liberty and Property, is a moil tranfcendent 
Thing, and of an high Nature, and the Law takes 
Notice of it as fuch in diverfe Statutes : As in the Sta¬ 
tute of 34 & 35 H. 8. Cap. 13. intituled an Act for 
making of Knights and Burgeffes within the County 
and City of Chefter \ where in the Preamble it is faid, 
that whereas the faid County Palatine of Chefter is, and 
hath been always hitherto exempt, excluded, and fe- 
parated out, and from the King’s Courr, by Reafon 
whereof the faid Inhabitants have hitherto fuPained 
manifold Difnerifons, Lodes, and Damages, as well 
in their Lands, Goods, and Bodies, as in the good, 
civil, and politic Governance, and Maintenance of the 
Common Wealth of their faid County, &c. fo that 
the Opinion of the Parliament is, that the Want of 
this Privilege occafions great Lois and Damage. And 
the fame farther appears, from the 25 Car. 2. Cap. 9. 
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an Adt to enable the County Palatine of Durham to 
fend Knights and Burgeifes to ferve in Parliament. 
Which recites, whereas the Inhabitants of the County 
Palatine of Durham have not hitherto had the Liberty 
and Privilege of electing and fending any Knights and 
Burgeifes to the high Court of Parliament, &V. The 
Right of voting at the Election of Burgeifes, is a 
Thing of the higheft Importance, and fo great a Pri¬ 
vilege, that it is a great Injury to deprive the Plaintiff 
of it. Thefe Reafons have fatisfied me as to the firffc 
Point. 

If the Plaintiff has a Right, he muff of Neceffity 
have a Means to vindicate and maintain it, and a Re¬ 
medy if he is injured in the Exercife or Enjoyment of 
it; and, indeed, it is a vain Thing to imagine a Right 
without a Remedy ; for want of Right, and want of 
Remedy, are reciprocal. As if a Purchafer of an Ad- 
vowfon in Fee-fimple, before any Prefentment, fuffef 
an Ufurpation, and fix Months to pafs without bring¬ 
ing his quare impedit, he has loft his Right to the Ad- 
vowfon, becaufe he has loft his quare impedit, which 
was his only Remedy ; for he could net maintain a 
Writ of Right of Advowfon *, and though he after¬ 
wards ufurp and die, and the Advowfon defeend to his 
Heir, yet the Heir cannot be remitted, but the Ad¬ 
vowfon is loft for ever without Recovery. 6 Co. 50. 
Where a Man has but one Remedy to come at his 
Right, if he lofes that, he lofes his Right. It would 
look very ftrange, when the Commons of England are 
fo fond of their Right of fending Reprefentatives to 
Parliament, that it fhould be in the Power of a Sheriff, 
or other Officer, to deprive them of that Right, and 
that they fhould have no Remedy ; it is a 1 hing to 
be admired at by all Mankind. Suppofmg then that 
the Plaintiff had a Right of Voting, and fo it appears 
on the Record, and the Defendant has excluded him 

from 
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from it, Nobody can fay, that the Defendant has done 
Well; then he mud have done ill, for he has deprived 
the Plaintiff of his Right: So that the Plaintiff having 
a Right to vote, and the Defendant having hindered 
him from it, it is an Injury to the Plaintiff. Where a 
hew A61 of Parliament is made for the Benefit of the 
Subjedf, if a Man be hindered from the Enjoyment of 
it, he fhall have an Adtion again ft fuch a Per foil who fo 
obftrudted him. How elfe comes an Adtion to be main¬ 
tainable by the Party on the Statute of 2 Ric. 2. C 5. 
ideScandalis Magnatum, 12 Co. 134. but in Confequence 
of Law ? For the Statute was made for the Prefervation 
of the public Peace, and that is the Reafon that no 
Writ of Error lies in the Exchequer Chamber by Force 
of the Statute of 27 Eliz. C. 8. in a Judgment in the 
King’s-Bench, on an Action de Scandalis, for it is not 
included within the Words of the Statute; for though 
the Statute fays, fuch Writ fhall lie upon Judgments 
in Adtions on the Cafe, yet it does not extend to that 
Adtion, although it be an Adtion on the Cafe* be- 
Caufe it is an Adtion of a far higher Degree, being 
founded fpecially upon a Statute. If then, when a 
Statute gives a Right, the Party fhall have an Adtion 
for the Infringement of it, is it not as forcible when a 
Man has his Right by the Common Law ? This Right 
of Voting is a Right in the Plaintiff by the Common 
Law, and confequently he fhall maintain an Adtion 
for the Obftrudtion of it. But there wants not a Statute 
too in this Cafe, for by IVeft. r. Cap. 5. it is enadted, 
that for as much as Elections ought to be free, the 
King forbids, upon grievous Forfeiture, that any great 

I Man, or other, by Power of Arms, or by Malice or 
Menaces, fhall diffurb to make free Eledfion. 2 Inft. 
168, 169. And this Statute, as my Lord Coke ob - 

] ferves, is only an Inforcement of the Common Law \ 
: and if the Parliament thought the Freedom of Eledtion 
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to be a Matter of that Confequence, as to give their 
Sanction to it, and to enadt that they fhould be free *, 
it is a Violation of that Statute, to difturb the Plaintiff 
in this Cafe in giving his Vote at an Eledtion, and con- 
fequently adtionable. 

And l am of Opinion, that this Adtion on the Cafe 
is a proper Action. My Brother Powell indeed thinks, 
that an Adtion upon the Cafe is not maintainable, be- 
caufe here is no Hurt or Damage to the Plaintiff*, but 
furely every Injury imports a Damage, though it does 
not coff the Party one Farthing, and it is impoffible to 
prove the contrary, for a Damage is not merely pe¬ 
cuniary, but an Injury imports a Damage, when a 
Man is thereby hindered of his Right. As in an Ac^ 
tion for flanderous Words, though a Man does not 
lofe a Penny by Reafon of fpeaking them, yet he fhalt 
have an Adtion. So if a Man gives another a Cuff on 
the Ear, though it coft him nothing, no not fo much 
as a little Diachylon, yet he fhall have his Adtion, for 
it is a perfonal Injury. So a Man fhall have an Adtion 
again ft another for riding over his Ground, though it 
do him no Damage *, for it is an Invafion of his Pro¬ 
perty, and the other has no Right to come there. And 
in thefe Cafes the Adtion is brought Vi et Armis. But 
for the Invafion of another’s Franchife, Trefpals Vi et 
Armis, does not lie *, but an Adtion of Trefpafs on the 
Cafe *, as where a Man has Retorna Brevium, he fhall 
have an Adtion againft any one who enters and invades 
his Franchife, though he lofe nothing by it. So here 
in the principal Cafe, the Plaintiff is obftrudted of his 
Right, and fhah therefore have his Adtion. And it isr 
no Objedtion to fay, that it will occafion Multiplicity1? 
of Adtions *, for if Men will multiply Injuries, Adtionsi 
mufc be multiplied too *, for every Man that is injured I 
ought to have his Recompence. Suppofe the Defendant: 
had beat forty or fifty Men, the Damage done to each: 

one: 
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one is peculiar to himfelf, and he fhall have his Adlion. 
So if many Perfons receive a private Injury by a public 
Nufance, every one fhall have his Adlion, as is agreed 
in Williams' s Cafe, 5 Co. 73. a. and Weft bury and 
Powell, Co. Li. 56. a. Indeed, where many Men are 
offended by one particular Adi, there they mu if pro¬ 
ceed by Way of Indidlment, and not of Adlion ; for 
in that Cafe the Law will not multiply Adlions. But 
it is otherwife, when one Man only is offended by 
that Adi, he fhall have his Adlion ; as if a Man dig a 
Pit in a Common, every Commoner fhall have an Ac¬ 
tion on the Cafe, per quod Communiam fuam in tam am- 
plo Modo habere non potuit; for every Commoner has a 
feveral Right. But it would be otherwife, if a Man 
dig a Pit in an Highway, every Paffenger fhall not 
bring his Adlion, but the Party fhall be punifhed by 
Indidlment; becaufe the Injury is general and common 
to all that pafs. But when the Injury is particular and 
peculiar to every Man, each Man fhall have his Adlion. 
In the Cafe of Lurner againfl Sterlings the Plaintiff was 
not eledted, he could not give in Evidence, the Lofs 
of his Place as a Damage, for he was never in it, but 
the Git of the Adlion is, that the Plaintiff having a 
Right to fland for the Place, and it being difficult to 
determine who had the Majority, he had therefore a 
Right to demand a Poll, and the Defendant by deny¬ 
ing it, was liable to an Adlion. If public Officers 
will infringe Men’s Rights, they ought to pay greater 
Damages than other Men, to deter and hinder other 
Officers from the like Offences. So the Cafe of Hunt 
and Dowman, Cro. Jac. 478. where an Adlion on the 

l Cafe is brought by him in Reverfion againfl Leffee for 
} Years, for refufing to let him enter into the Houle, to 

fee whether any Wafle was committed. In that Cafe 
the Adlion was not founded on the Damage, for it did 

j not appear that any Wafle was done, but becaufe the 
G 2 Plain- 
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Plaintiff was hindered in the Enjoyment of his Right* 
and furely no other Reafon for the Adtion can be fup- 
pofed. 

But in the principal Cafe, my Brothers fay, we can¬ 
not judge of this Matter, becaufe it is a parliamentary 
Thing. O! by all Means be very tender of that. Be- 
fides it is intricate, and there may be Contrariety of 
Opinions. But this Matter can never come in Que- 
ftion in Parliament; for it is agreed, the Perfons for 
whom the Plaintiff voted were eledted, fo that the 
Adtion is brought for being deprived of his Vote : 
And if it were carried for the other Candidates againft 
whom he voted, his Damage would be lefs. To al¬ 
low this Adi ion, will make public Officers more care¬ 
ful to obferve the Conftitutions of Cities and Boroughs, 
and not to be fo partial as they commonly are in all 
Eledlions, which is indeed a great and growing Mil- 
chief, and tends to the Prejudice of the Peace of the 
Nation. But they fay, that this is a Matter out of our 
Jurifdiftion, and we ought not to inlarge it. I.agree 
we ought not to incroach or inlarge our Jurifdidtion *, 
by fo doing, we ufurp both on the Right of the Queen 
and the People: But fure we may determine on a 
Charter granted by the King, or on a Matter of Cu- 
ftom or Prefcription, when it comes before us, with¬ 
out incroaching on the Parliament. And if it be a 
Matter within our Jurifdidtion, we are bound by our 
Oaths to judge of it. This is a Matter of Property 
determinable before us. Was ever iuch a Petition 
heard of in Parliament, as that a Man was hindered 
in giving his Vote, and praying them to give him 
Remedy ? The Parliament would undoubtedly fay, 
take your Remedy at Law. It is not like the Cafe ot 
determining the Right of Eledtion between the Candi¬ 
dates. 

My 
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My Brother Powell lays, that the Plaint? fFs Right 

of Voting ought Hrft to have been determined in Par¬ 
liament, and to that Purpofe cites the Opinion of my 
Lord Hobart 318. that the Patron may bring his Adtion 
upon the Cafe againft the Ordinary after a Judgment 
for him in qaare impedit, but not before. It is indeed 
a fine Opinion, but I do not know whether it will bear 
debating, and how it will prove, when it comes to be 
handled. For at Common Law, the Patron had no 
Remedy for Damages againft the Difturber, but the 
Statute gives him Damages; but if he will not make 
the Bifhop a Party to the Suit, he has loft his Remedy 
which the Statute gives him. But in bur Cafe the 
Plaintiff* has no Opportunity to have a Remedy elfe- 
where. My Brother Powys has cited the Opinion of 
Littleton on the Statute of Merton, that no Action lay 
upon the Words, ft Parentes conquerantur, becaufe none 
had ever been brought, yet he cannot depend upon it. 
Indeed that is an Argument, when it is founded upon 
Reafon, but it is none when it is againft Reafon. But 
I will confider the Opinion. Some Queftion had arofe 
on the penning of that Statute on thofe Words, ft Pa¬ 
rentes conquerantur, &c. what was the Meaning of 
them, whether they meant a Complaint in a Court in a 
judicial Manner. But it is plain, the Word conqueran- 
tur means only, ft Parentes lamententur, that is, only a 
Complaint in Pais, and not in a Court *, for the Guar¬ 
dian in Socage fhall enter in that Cafe, and fhall have 
a fpecial Writ, de Ejeftione Cuflodia Terras et Hteredis, 
but this faying has no great Force, if it had, it would 
have been deftrudtive of many new Actions, which are 
at this Day held to be good Law. The Cafe of Hunt 
and T)Gwman before-mentioned, was the firft. Adtion 
of that Nature, but it was grounded on the Common 
Reafon, and the anfient Jyftice of the Law. So the 
Cafe of Turner and Sterling. Let us confider wherein 

G 3 the 



C 86 ) 
the Law confifts, and we fhall find it to be, not in 
particular Infcances and Precedents, but on the Reafon 

° . h, aw’ an A obi eadem Ratio, ibi idem Jus. This 
Privilege of Voting does not differ from any other 
Franchife whatfoever. If the Houfe of Commons do de- 
termme this Matter, it is not that they have an origi- 
nai Right, but as incident to Eledions. But we do 
not deny diem their Right of examining Elections, 
but we muft not be frighted when a Matter of Proper¬ 
ly comes before us, by faying, it belongs to the Par¬ 
liament ; we muft exert the Queen’s Jurifdidion. My 
^piHJon is founded on the Law of England. The 

ale of Mors and Slue, Ventr. was the firft Addon of 
that Nature, but the Novelty of it was no Objection 
to it. So the Cafe of Smith and Crajhaw, Cro. i c W. 
Jones ^ that an Adion of the Cafe lay for falfly and 
maiicioufly mdufung the Plaintiff of Treafon, though 

pS TerC ftr°r‘S ag31nft’ yet k was adJt'dged, 
.“C f tJ,e Profecution were without probable caufe, 

there was as much Reafon the Adion fhould be main¬ 
tained, as in other Cafes. So 15 Car. 2. C. B. be- 

SS a« Lon£' ic was adiudged by Bridgman, 
hi_ef Juftice, fee. that an Adion on the Cafe lay for 

a Riding, whenever the Plaintiff and his Wife fouo-ht 
tor it was a fcandalous and reproachful Thing. So in 
fhe C,ak °[ Hfrmg and Finch, 2 Lev. 2 50. Nobody 
erupled,_ but that the Adion well Jay, for the Plaintiff 

was deprived of his Right. And if an Adion is main¬ 
tainable agamft an Officer for hindering the Plaintiff 

E '“I * 2 C“P“. who cannot 
band Em m his Liberty nor Eftate, to fay, that yet 

pi • ^CJ,0n Wlil not ]ie ^ our Cafe, for hindering foe 
Plaintiff to vote at an Eledion of his Reprefentanve in 
larhament, is inconfiftent, therefore my Opinion is 
{hat the Plaintiff ought to have Judgment. * 

Fri- 
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Friday, thefourteenth of January, 1703, this Judg¬ 
ment was reverfed in tht Houfe of Lords, and Judgment 
given for the Plaintiff, by fifty Lords againft fixteen. 
Trevor, Chief Juftice, and Baron Price, were of Opi¬ 
nion with the three Judges of the King’s-Bench. Ward, 
C. B. and Bury and Smith Barons, were of Opinion with 
the Lord Chief Juftice Holt, Tracy dubitante, Nevill 
and Blencowe abfent. 

(Note, Lord Chief Juftice s Raymond had it from good 
Hands, that Tracy agreed clearly, that the Adion lay, 
but was doubtful upon the Manner of laying the Decla¬ 
ration.) 

Upon the Arguments of this Cafe, Holt, Chief Ju¬ 
ftice faicl, the Plaintiff had a particular Right vefted in 
him to vote, was it not then a Wrong and Injury to that 
Right, to refufe to receive his Vote ? So if a Borough 
has Right of Common, and the Freemen are hindered 
from enjoying it by Inclofure, or the like, every Free¬ 
man may maintain his Action. This Adioir is brought 
by the Plaintiff for the Infringement of his Franchife. 
You would have nothing to be a Damage, but what 
is pecuniary, and a Damage to Property. If a Man 
has a Retorna Brevium, although no Fees were due to 
him at Common Law, yet if the Sheriff enters within 
his Liberty, and executes Procefs there, it is an Invafi- 
on of his Franchife, and he may bring his Adion ; 
and there is the fame Realon in this Cafe, although 
this Matter relates to Parliament, yet it is an Injury 
precedaneous to the Parliament, as my Lord Hale faid 
in the Cafe of Bernardifton and Soame. The Parlia¬ 
ment cannot judge of this Injury, nor give Damage to 
the Plaintiff for it: They cannot make him a Recom- 
pence. Let all People come in, and vote fairly ; it is to 
lupport one or the other Party, to deny any Man’s Vote. 
By my Confenr, if fuch an Adion comes to be tried 

G 4 be~ 
? Lord Raym. Rep. 2 Vol, P. 958. 
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before me, 1 will direft the Jury to make him pay well 
for it, it is denying him his Englifh Right, and if this 
Action be not allowed, a Man may be for ever deprived 
pf it. It is a great Privilege to chufe fuch Perfons, as 
are to bind a Man’s Life and Property by the Laws they 
make. 

Patyh and1 four others, being committed by the Speak- 
er of the Houfe of Commons, by Virtue of an Order of that 
Houfe *, moved foran Habeas Corpus to bring them before 
the Court of Queen's Bench, the Warrant was returned, 
which follows in hrec Verba: Martis 5 die Becembris 
1704. By Virtue of an Order of the Houfe of Commons 
of England, in Parliament aflembled, this Day made, 
thefe are to require you forthwith, upon Sight hereof, 
to receive into your Cuftody the Body of John Paty\ 
who, as it appears to the Houfe of Commons, is guilty 
of commencing and profecuting an A&ion at Com¬ 
mon Law, again ft the late Conftables of Aylejbury, 
for not allowing his Vote in the Election of Members 
to ferve in Parliament, contrary to the Declaration, in 
high Contempt of the Jurifdi&ion, and in Breach of 
the known Privileges of this Houfe ; and him in fafe 
Cuftody to keep, during the Pleafure of the faid Houfe 
cf Commons \ for which this (hall be your Warrant. 
Given under my Hand this fifth of December, Anno 
Domini 1704. To the Keeper of his Majefty’s Gaol 
of Newgate, or his Deputy. The Warrant was fign- 
eel Robert Harley. This Habeas Corpus was moved for on 
the laft vAonday but one in Hilary Term, 1704, 3 Anne, 
and the Court granted the Writ returnable tht Saturday 
after. Some Perfons thought the Return too long, 
and the Court were much preffed to make it fhorter ; 
but the Court would not, but faid, that in a Cafe of 

this. 

h Lord Rayrn. Rep. 2 Vol. P. 1105, 1106. 
1 Vz, John Q'Uiat, J ohn Pat on, Jun. Henry Bajfe, and Danis! 

Horn of Ay,lejbury. Boyer's Hill, of Queen Anm^ P. 17 0. 
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jthis Confequence, they ought to give the Parties con¬ 
cerned Time to confider what Return to make, and if 
there were any Delay, the Parties were the Caufe of it 
themfelves, by not moving fooner. The Defendants 
were brought up upon the Saturday, and Mr. k Moun- 
tague, Mr. 1 Page, Mr. m Lecbmere, and Mr. n Benton, 
argued that they ought to be difcharged. There were 
no Council to maintain the Commitment. The Court 
put off delivering their Opinion till Monday, which 
was the laft Day of Hilary Term, 1704, 3 Anne> and 
then all Seriatim delivered their Opinions. 

Holt, 

k He was of Lincoln s-Inn, and afterwards knighted and ap¬ 
pointed one of Queen Anne's Council. Lord Raym. Rep. zVol, 
P. 1261. 25 Apr. 1707, 6 Anne, he was appointed Solicitor Ge¬ 
neral; and 21 Oft. 1798, Attorney General. Slif. Reg. P. 160, 
161. Burnet's Hift. own Times, 2 Vol. P. 553. QnTuefday, 

26 Off. 1714, 1 Geo. 1. he was made a Serjeant at Law, and 
gave Rings with this Motto ; plus quam fperavimus. Lord Raym. 
Rep. 2 Vol. P. 1261. Append, to Chron. Juridicial. P. 11. On 
Monday, Nov. 22(1 following, he was fworn a Baron of the Exche¬ 

quer, and his Salary encreafed from 1000/. to 1500/ per Annum, 

for which he had a diftinft Patent from that, by which he was ap¬ 
pointed a Baron. Lord Raym. Rep. 2 Vol. P. 1319. Append, 
to Chron. juridicial. P. 11. He took his Seat as Chief Baron of 

I the Exchequer, on the twenty fifth Day of May, in the Year 1722. 
i Bunhury's Rep. P. IIO. Append, to Chron. J uridicialia. P. 13. % 

1 He was afterwards knighted and made a Serjeant to Queen Anne„ 126 jan. 1714- He fucceeded Mr. Baron Fortefcue, who came down 
into the King's-Bench, in Eafter Term, y Geo. 1. 1716. Stra. Rep. 
P. 86. Bunb. Rep. P. 22. Append, to Chron. jurid. P. 13. On Fri¬ 

day, the fourth Day of November, 1 3 Geo. 1. 1726, he was fworn 
1 judge of the Common Pleas, in the Room of Mr. JufticeTracy* 

. Lord Raym. Rep. 2 Vol. P. 1420. Append, to Chron. 'juridicial, 

P. 15. as one of the Judges of the Court of King's-Bench, in Mi- 

; chaelmasEonn, 1 Geo. 2. 1728. Stra. Rep. 2 Vol. P. 781. Ap- 
1 jpend. to Chron. juridicial, P. 17. 

m Afterwards Solicitor [Lord Raym. Rep. 2 Vol. P. 1318.] 
tt ^nd Attorney General to his late Majefty King George the jirjl. 
<i Stra. Rep. P. 86. 

? He was conftituted one of the Juftices of the Common Fleas, 
' 2$ june, 1722. Append, to Chronica juridicial, P. 15. 
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Holt, Chief Juftice, argued to the following Effedt. 
0 He laid. That the Legality of the Commit¬ 

ment depended upon the Vote recited in the Warrant, 
and, for his Part, he thought the Prifoners ought to 
be difcharged, though in this, his Opinion, hewasfo 
unfortunate as to go contrary to the Houfe of Commons, 
and the Opinion of all the Reft of the Judges of Eng- 
land, whole Affiftance they had defired, and there had 
been a Meeting for that Purpofe. He faid, this was 
not fuch an Imprifonment as the Freemen of England 
ought to be bound by ; for that this, which was only 
doing a legal A6f, could not be made illegal by the 
Vote of the Houfe of Commons for that neither Houfe 
of Parliament, nor both Houfes jointly, could difpofe 
of the Liberty or Property of the Subject; for to this 
Purpofe the Queen muft join : And that it was the 
Neceffity of their fcveral Concurrences to fuch Adfs, 
that the great Security of the Liberty of the Subjedt 
confided. He faid, that the firfb Matter, which was 
laid as a Breach of Privilege was none: And to that 
Purpofe he cited Bitty on* s Cafe, where, in an Af[jumpjit, 
the Defendant pleaded the Statute of Limitations, and 
the Plaintiff replied, that the Defendant was a Parlia¬ 
ment Man, &c. and the Plea was over-ruled, becaufe 
one might hie an Original againft a Parliament Man, 
and continue it down, without Breach of Privilege. 
And that it fhould be fo is of ablolute Neceffity, in 
order to fave the Statute of Limitations ; for other- 
wife, as is held in that Cafe in Lev. hi. that Cafe 
not being provided for by an Exception, the Plaintiff 
would be barred of his Adlion, notwithftanding that 
he could not hie an Original. So a Man, whilft Mem¬ 
ber of Parliament, may alien his Eftate by Fine with 
Proclamations, and a Perfon that has Right may be 

ne- 

° Lord Raym. Rep. 2 Vol. P. 1112. Caf. Tem. Holt, P. 5 26, 
pi. 4. Salk. Rep, 2 Vol. P. 504. pi. 2. 
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neceffitated to commence an Adtion to fave the Bar 
that would incur againft him by the Statute of 4 Hen, 
7. So one may commence an Adtion againft a Mem¬ 
ber of Parliament, that is Executor ; and confequently 
the commencing an Adtion againft the Conftables of 
Aylejbury, is no Breach of Privilege. As to profecuting 
the Adtion, which was the fecond Matter ^ he faid, it 
was uncertain what Sort of profecuting they meant. 
For profecuting might be only continuing the Original, 
which, as was faid before, would be no Breach of Pri¬ 
vilege, though taking out a Capias, or a Diftringas 
would. The third Thing is, the Perfons the Adtion 
is brought againft, viz. the Conftables of Aylejbury \ 
now it does not appear, that the Conftables of Aylejbu¬ 
ry have any Privilege, and if they have any, it ought 
to have been fet out, becaufe as Conftables of Aylefbu- 
ry, they have no more Privilege than the Conftables of 
St. Martin’s in the Fields. The fourth Matter, he faid, 
was for bringing an Adtion at Common Law, for not 
allowing his Vote in the Eledtion of Members to ferve 
in Parliament. Now to bring an Adlion againft a 
Perfon, who is not privileged, he faid was no Offence, 
though no Adtion would lie in this Cafe, or though 
the Matter upon which the Adlion was grounded was 
falfe. And fo is 2 R. 3. 9. And if a Peer be charged 
with any falfe and fcandalous Matter, yet if it be by 
Way of Adlion, he cannot have Scandalum Magnatum. 
A Man who brings an Adtion againft another, who is 
not a privileged Perfon, is not to have his Adlion flop¬ 
ped, efpecially if he has a good Caufe of Adlion, 
which that the Plaintiffs in this Cafe have, appears by 
the Reverfal of the Judgment of this Court in Bomo 
Procerum, in the Cafe of AJhby and White. And this 
Adlion, which was brought in this Cafe, anpears by 
the Defcription of it in the Vote of the Houfe of Com- 
mousy to be for the fame Caufe of Adlion that that was. 
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I will fuppofe, that the bringing filch Actions was de¬ 
clared by the Houfe of Commons to be a Breach of Pri¬ 
vilege i but that Declaration will not make that a 
Breach oL Privilege that was not fo before. But if they 
have any fuch Privilege, they ought to fThew Precedents 
of it. The Privileges of the Houie of Commons are well 
known, and are founded upon the Taw of the Land, 
are nothing but the Law. As we all know they have 
no Privilege in Cafes of Breach of the Peace. And if 
they declare themfelves to have Privileges, which they 
have no legal Claim to, the People of England will 
rot be flopped by that Declaration. This Privilege of 
theirs concerns the Liberty of the People in an high De¬ 
gree, by fubjeding them to Imprifonment for the In¬ 
fringement of them, which is what the People cannot 
be fubjeded to without an Ad of Parliament. As to 
what was faid, that the Houfe of Commons are Judges of 
their own Privileges, he faid, they were fo, when they 
come before them. And as to the Inftances cited, 
where the Judges have been cautious in giving any 
Anfwer in Parliament in Matters of Privilege of Par¬ 
liament ; he faid, the Reafon of that was, becaufe the 
Members know probably their own Privileges better 
than the Judges. But when a Matter of Privilege comes 
in Queftion in IVeft m infer-hall, the Judges muft de¬ 
termine it as they did in Binyon s Cafe. Suppofe thefe 
Adions againft the Conftables of Aylefbury had gone 
pn, and the Defendants had pleaded this Privilege ; 
we mull have determined, whether there were any fuch 
Privilege or no. And we may as well determine it 
upon the Return of this Habeas Corpus, for the Defen¬ 
dants are in a proper Courfe of Law, and the Matter 
appears to us upon Record, as well this Way, as if it 
was pleaded to an Addon, We muft take Notice of 
the Lex Parliamenti: My Lord Coke, in his i Inf. 11. b, 
.enmerates the feveral that are within this Realm, and 

the 
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the Lex Parliament is one of them, and the Lex Parlia¬ 
ment is the Law of the Land. As to what my Lord 
Coke fays in the fame Place, that the Lex Parliament 

'eft a multis ignota, that is, becaufe they will not apply 
themfelves to underftand it. He gave a great encomi¬ 
um of my Lord Clarendon, and cited a Palfage out of 
his Hiftory, relating to the fame Doctrine with this, 
that was then fet up, that the Houfe of Commons were 
the only Judges of their own Privileges, and therefore 
whatever they faicl was their Privilege, was fuch : It is 
in his find Part, Fol. 310, &c. and is very applicable 
to the prefent Cafe, but too long to be tranfcribed. 
He faid, he would cite a greater Author than he, King 
Charles the firft, in his Anfwer to the Declaration and 
Votes of the two Houfes concerning Hull, Clarendon, ' 
1 Part, 399, 400, and RujhwortVs Collections, \_%Yo\. 
P.438, 725, 730.] wherein among other Things he 
fays, he very well knew the great and unlimited Power 
of a Parliament, but he knew as well, it was only in 
that Senfe, as he was a Part of that Parliament, with¬ 
out him, and againlt his Confent, the Votes of either, 
or both Houfes together muft not, could not, (fhould 
not if he could help it, for his Subjedt’s Sake as well 
as his own) forbid any Thing that was injoined by the 
Law, or in join any Thing that was forbidden by the 
Law. And the Chief Jufticefaid, if the Votes of both 
Houfes could not make a Law, by Parity of Reafon 
they could not declare Lav/. That the bringing this 
Adtion is no Breach of the Privilege of the Houfe of 
Commons, appears by the Judgment in the Cafe of Ajh- 
by and White, in the Argument of which Cafe before 
the Houfe of Lords, this Argument of Privilege of the 
Houfe of Commons was infilled on. Befides, if the bring¬ 
ing this Adtion was a Breach of the Privilege of the 
Houfe of Commons, why was not Afhby committed, 
when he firft brought the Adi ion ? But the buffering 
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§° on his Adtion is an Argument, that 

this 1 retence of Privilege is a new Thing. HJhb, re¬ 
covered in his Aftion, and thefe Men have followed 
his Steps, and yet they are here faid to have aided in 
Breach of the Privilege of the Houfe of Commons. I 
.hail lay nothing to the Cafe of /IJhby and White, be- 
caufe the Reafons upon which that Judgment was gi- 
ven are p printed. He faid, the bringing this Ac- 
tion is faid to be in high Contempt of the Jurifdiaiori 
of the Houfe of Commons ; but that he faid could not be 
becaufe neither Houfe of Parliament could hold Plea 
in any Adhonj and befidesf the Defendants might 
waive their Privilege. He faid, he made no Queftion 
of the Power of the Houfe of Commons to commit; 
they might commit any Man for offering an Affront 
to a Member, or for a Breach of Privilege ; nay they 
might commit for a Crime, becaufe they might im¬ 
peach. lie faid, my Lord Shaftefbury's Cafe differed 
from this, becaufe the Commitment there was for a 
Contempt done in the Houfe. He faid, the Caufe of 
the Prifoner s Commitment being exprefTed in the 
Warrant, excluded any Intendment, that they might 
be committed for any other Caufe than that exprelfed 
in the Warrant. He faid, both Houfes of Parliament 
were bound by the Law of the Land, and in their Ac¬ 
tions were obliged to prove it. He cited my Lord 
' Banbury s Cafe, which, he faid, would go a great 
Way m this. Though his Lordfhip’s ' Judgment 
was c ear, folid, ano convincing, yet the other Judges 

eing of a ‘ contrary Opinion, there was but one a- 

gainft 

1 in “* c*re’p- »■ 

v3" s *•••p- ««. 
3 Burnet as above. 
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gainft three, and the Majority prevailed, therefore the 
Prifoners were remanded to Newgate. 

This Affair made great Noife, and the heroical Re- 
folution of the Lord Chief1 Juftice was no lefs applaud¬ 
ed than his Integrity, Penetration, and Learning uni- 
verfally acknowledged. 

In Hilary Term, 5 Anne, 1706, the Chief Juftice 
gave the Opinion of the Court in another Crown 
Cafe, of very great Confequence, which Mr. Ju¬ 
ftice u Fofter fays, the Chief Juftice published, 
wherein, fays * he, the learned Judge (Lord Chief 
Juftice Holt,) after a fhort introductory Difcourfe, 
in which he cannot totally agree with him, entereth 
with great Learning and found Reafon, into the Point 
upon which the Cafe turned. He further x adds, that 
the Judgment in this Cafe was held to be good Law 
by all the Judges of England, in the Cafe of Major r 
Oneby. The firft mentioned Cafe was as follows : 

At the Seffions of * the Peace held at Guildhall, Lon¬ 
don, on the firft oCJuly, 1J06, in the fifth Year of Queen 
Anne, John Mawgridge of London, Gent, was indidled, 
for that on the feventh of June, in the fame Year, 
he did felonioufly, voluntarily, and of his Malice 
fore-thought, make an Aflault upon William Cope, 
Gent, and with a Sword, on the left Part of his Breaft, 
near the left Pap, did him ftrike and pierce, giving 
him thereby a mortal Wound, of which he, the laid 
William Cope, did inftantly die. Which Indictment 
being delivered to the Juftices of the Goal Delivery 
for Newgate, he was arraigned thereupon, and plead¬ 
ed not Guilty. 

* Boyer, lb. 
u Foji. Cr. Law, P. 204. 
▼ Id. P. 296. Note *. 
* Id. ib. 
y Lord Raym. Rep. 2 Vol. P. 1489. 
2 Kely, Rep. P. 119. 

The 
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The Jury found this fpecial Verdicft: 
That tVMiam Q0pe was Lieutenant of the Queen^ 

Guards in the Tower, and the principal Officer then 
commanding there, and was then upon Guard in the 
Guard-room ; and that John Mawgridge was then, and 
there, by the Invitation of Mr. Cope, in Company with 
the laid William Cope, and with a certain Woman of 
Mr. Cope s Acquaintance, which Woman Mawgridge 
did then r\ffiont, and angry Words palled between 
them in the Room, in the Prefence of Mr. Cope, and 
other Perfons there prefent, and Mawgridge there did 
threaten the Woman; Mr. Cope did thereupon defire 
Mawgridge to forbear fuch Ufage of the Woman, fay- 
ing, that he muff protedl the Woman, thereupon 
Mawgridge did continue the reproachful Language to 
the Woman, and demanded Satisfadion of Mr. Cope, 
to the Intent to provoke him to fight; thereupon Mr. 
Cope told him, it was not a convenient Place to give 
him Satisfaction, but at another Time and Place he 
would be ready to give it him, and in the mean Time 
deiired him to be more civil, or to leave the Compa¬ 
ny ; thereupon John Mawgridge rofe up, and was go¬ 
ing out of the Room ; and fo going, did fuddenly 
fnatch up a Glais-bottle, full of' Wdne, then Handing 
upon the 1 aide, and violently threw it at h m, the 
laid Mr. Cope, and therewith flruck him upon the 
Head, and immediately thereupon, without any In- 
termiffion, drew his Sword, and thruft him into the 
left Part of his Breaft, over the Arm of one Robert 
MLartin, notwithflanding the Endeavour ufed by the 
faid Mr. Martin to hinder Mawgridge from killing Mr. 
Cope, and gave Mr. Cope the Wound in the Indid- 
ment mentioned, whereof he inflantiy died. But the 
Jury do farther fav, that immediately in a little Space of 
Time, between Mawgridge's drawing his Sword, and 
the giving the mortal Wound by him, Mr. Cepe did 

rife 
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rife from his Chair where he fat, and took another 
Bottle that then flood upon the Table, and threw it at 
Mawgridge, which did hit and break his Head ; that 
Mr. Cope had no Sword drawn in his Hand all the 
While ; and that after Mawgridge had thrown the Bot¬ 
tle, Mr. Cope fpake not. And whether this be Mur¬ 
der or Manflaughter* the Jury pray the Advice of the 
Court. 

A Day being appointed for the Refolution of the 
Court, and the Marfhal required to bring the Prifoner 
to the Bar, returned he was efcaped •, which being re^ 
corded, the Chief a Juftice gave the Opinion of the 
Court in this Manner: 

This Record being removed into this Court, the 
Cafe hath been argued before all the Judges; and 
all of us, except my Lord Chief Juftice 'Trevor* 
are of Opinion that Mawgridge is guilty of Mur¬ 
der. 

This hath been a Cafe of great Expectation. 
This Diftindtion between Murder and Man (laugh ter 

Only, is occafioned by the Statute of 23 H. 8. Cap. 1. 
S. 3. and other Statutes that took away the Benefit of 
Clergy from Murder committed by Malice prepenfed. 
Which Statutes have been the Occafion of many nice 
Speculations. 

The word Murder is known to be a Term or a De- 
fcription of Homicide committed in the word Man¬ 
ner, which is no where ufed but in this Hand, and is 
a Word framed by our Saxon Anceftors, in the Reign 
of Ccmutus, upon a particular Occafion, which appears 
by an uncontefted Authority, Lamb. 141. In the 
Laws of Edward the Confeftbr : b Murdra quidem in¬ 
vent a fuerunt in Diebus Canuti Regis, qui poft acquifi- 

H tarn 
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tam An glia m £5? pacific at am, Rogatu Barcnum Angl'ue 
remifit in Daciam Exercitumfunm. Whereupon a Law 
was made, That if any Englijhman fhould kill any of 
the Danes that he had left behind, if he were appre¬ 
hended, he fhould be bound to undergo the Ordeal 
1 rial to clear himfelf; and if the Murderer were not 
found within eight Days, and after that a Month was 
given, then if he could not be found, the Ville fhould 
pay forty fix Marks, which if not able to pay, it fhould 
be levied upon the Hundred. Bratton 120, agrees 
with this Account. 

1 hough this Law ceafed upon the Expulfion of the 
Danes, yet William the Conqueror revived it for the 
Security of his Dormans, as appears by his Laws, after 
he had confirmed King Edward the ConfefTor’s Laws. 
Henry the firft, Anno primo Regni, afterwards by his 
Law (as appears in the Addition to c Lambert) efta- 
blifhes, That if a Man be found (lain, he fhould be 
taken to be a Frenchman, if it was not proved that he 
was an Englijhman, and the Country was bound to en¬ 
quire whether the Perfon (lain was an Englijhman, or a 
Frenchman. Thefe Inquifitions were taken before the 
Coroner, and returned to the juft ices in Eyre, and if 
the Jury found him an Englijhman, then the Country 
was to be difcharged, which Law was called Englijhire, 
and the Jufhces in Eyre were alfo bound to enquire 
thereof, until the Statute of 14 E. 3. Cap. 4. which, 
as it is mentioned in Stamford, was abofifhed. 

Hereby a Miflake, upon the Statute of Marlelridge% 
is rectified, which is Cap. 26. Murdrum csetero non ad- 
judicatur coram Jufticiariis, uhi per Infortunium adjudi- 
catum eft, fed Locum hah eat Murdrum de inter/eft is per 
feloniam tantum, & non aliter. 

_ This was not made upon a Suppofition, that he that 
killed the Perfon, flain by Misfortune, fhould be 

hang- 
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fiahged, but only to explain, or rather to take off thd 
Rigor of the Conquerour’s Law, that the Country 
fhould not be compelled to find out the Manflayer 5 
or if he were found out, he fhould not undergo the 
Penalty of that Law. For as the Law Food, or was 
interpreted before that Statute, if a Man was found to 
be flain, it was always intended* 1. That he was a 
Frenchman. 2. That he was killed by an Englijhman. 
3. That Killing was Murder. 4. If any one was ap¬ 
prehended to be the Murderer, he was to be tried by 
Fire and Water, though he killed him by Misfortune 5 
which was extended beyond Reafon and Juftice, in 
Favour of the Normans: But if an Engltfoman was kill¬ 
ed by Misfortune, he that killed him was not in Dan¬ 
ger of Death, becaufe it was not Felony. For faith 
Bratton^ (who wrote the latter End of H. 3.) Fol. 136, 
He that killed a Man by Misfortune, was to be dif- 
charged. 5. If the Malefadtor was not taken, then 
the Country was to be amerced. But by the Statute of 
Marlehridge, if it was known that the Prifoner flain 
was a Frenchman, and was killed by Misfortune, then 
the Country fhould not be amerced if the Manflayer 
was not taken ; or if he were taken, he fhould not 
be put to his Ordeal Trial. This fee ms to be the true 
Meaning of that Statute. 

But, fecondly, it will appear to a Demon fixation, 
that before that Statute, he that killed an Englijhman, 
per Infortunium, was never in Danger of Death •, for 
this Statute of Marlehridge, was made 52 H. 3. The 
Statute of Magna Chart a was confummate, 9 II 3, 
and that fuppofes. That every one imprifoned for the 
Death of a Man, and not thereof indi&ed, might of 
Right purfue the Writ, de Odio & Atia ; and if it 
was found that the Perfon imprifoned killed him, fe de- 
fendendo, or per Infortunium, and not per Feloniam* 
then he was to be bailed, which fhews, that he was 
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not in Danger of Death ; for if he had, he would not 
have been let to bail. 

f Hereby 1 have given a true Account of the Senfe of 
the Word Murder, that it was when (firfl in the Time 
oi Canutus) a Dane, and fince (in William the Con¬ 
queror) when a Frenchman was killed, for, as it was 
then fuppofed in the Time of Canutus, the Englijhmen 
hated tiie Fanes upon Account of their Nation that had 
fubdued them, and would, upon all Occafions, feek 
their Deflrudion, as they did of a confiderable Num¬ 
ber of them in the Time of Ethel-red the Saxon King, 
tnat preceded Canutus next, fave one ; io the Conquer¬ 
or had the fame Reafon to fuipeCt the Safety of his 
Normans. 

Afterwards, as appears by the ConfeTor’s Laws, 
Fame, 141. the fecret or infidious killing of* any other, 
as well as a Foreigner, was declared to be Murder. 
BraFon 120, 134, 135. Murder is thus defined, eft 
occulta Hominum extraneorum Cr notorum Occifio Manu 
Lominum nequitur perpetrata. With which a°rees the 
other old Books of Britton and Fleta : Only in Cafe of 
a foreigner it was penal to the Country, not of a 
Native/ 

Next, it may be necefiary to fliew what was to be 
underflood by Homicide or Manflaughter. Bratton 
120, 12 i. mentioning the word Part of it, which is a 
voluntary Homicide, defined in this Manner: Siquisex 
ccrta Scientid fcf in Affultu prameditato, Ira, vet Odio, 
xW Can fa Lucri, nequiter & in lelonid, ac contra Pa- 
cem Domini Regis ahquem interfecerit. If one unknow¬ 
ingly, and by a premeditated AfTault, by Anger or 
Hatred, or for Lucre-fake, fliould kill another, this was 
accounted Manflaughter; if it be done clanculo, faith 
Bratton, it is Murder: That was all the Difference 
there was between the one and the other. 

It 
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It appears, that fince that of Bratton^ the Notion of 

Murder is much altered, and comprehends all Homi¬ 
cides, whether privately or publicly committed, if done 
by Malice prepenfed, With this agrees Siam. PL Cor. 
18. b. At this Day (faith he) a Man may define Mur¬ 
der in another Manner than it is defined by Brabion, 
Britton and Fleta: If any one of Malice prepenfed doth 
kill, be he Engli/hman or Foreigner, if fecretly or pub¬ 
licly, that is Murder ; this was the Definition long 
before the making of the Statutes of 4 H. 8. Cap. 2. 
23 H. 8. Cap. 1. and the other Statutes that took a- 
way Clergy. To define Murder, there mu ft be Ma- 
litia pracogitata, as alfo murdravit : So that if an In- 
didlment be that the Party murdravit, and not ex Ma- 
lit id pr^ecogitata^ it is but Manfiaughter. So if it be 
ex Malitid pracogitata, omitting murdravit, it is but 
Manfiaughter. The Parliament complained, that Mur¬ 
derers, &c. were encouraged to offend, becaufe Par¬ 
dons of Manflaughterers were granted fo eafily •, the A 61 
therefore prohibits the Granting thereof. 13 R. 2. 
St. 2. Cap. 1. recites the fame Mifchief and great 
Damage by Treafons, Murders, CjV. becaufe Pardons 
have been eafily granted : Therefore the A61 doth pro¬ 
vide, That if a Charter for the Death of a Man be ai¬ 
led ged before any Juftice, in which Charter it is not 
fpecified, that he, of whofe Death any fuch is arraign¬ 
ed, was murdered or fiain by Await, Affault, or Ma¬ 
lice prepenfed, it fhall be enquired whether he was 
murdered, or fiain by Affaulr, Await, or Malice pre¬ 
penfed •, and if it be fo found, the Charter of Pardon 
Ihall be difallowed. This is a plain Defcription of 
-Murder, as it was taken to be according to the com¬ 
mon Underftanding of Men. 

Ever fince the killing of a Man by Affault of Ma¬ 
lice prepenfed hath been allowed to be Murder, and 
to comprehend the other two Inftances. But becaufe 
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that Way of Killing, by Poifon, did not come under 
the antient Definition of Brafiton, &c. which is faid to 
be Manu Hominum per pet rat a, or of this Statute of 13 
R. 2. St. 2. Cap. 1. Therefore, by the Statute of 
1 E. 6. Cap. 12. it was enabled, 7 hat wilful poifon- 
ing of any Perfon fhould be accounted wilful Murder 
of Malice prepenfed. 

One Thing more is fit to be obferved, that in all 
Indi&ments for Murder, a Man is not charged pofi- 
tively, that he did murder the Perfon fiain, but that 
he ^ Malitia pr<ecogitata^ in ipfum Inftillum fecit, ac 
cutn quodam Gladio, he gave him a Wound whereof he 
died : Et fie ex Maiitid pracogitatd ipfum murdravit, 
fo the Murder is charged upon him by Way of Con¬ 
dition, and as a Confequence from the antecedent 
Matter that is pofitively alledged. To come dole to 
a State of the prefent Queflion, it doth appear, that 
Mawgriage threw the Bottle at Mr. Cope, without any 
Provocation given him; for the Difference was be¬ 
tween him and the Woman that wras there in Compa¬ 
ny, and his Behaviour was fo rude and diftaftful, as 
did induce Captain Cope to defire him to leave the 
Kqom, where he was only a Gueft to him, and there, 
by his Fermi (lion ; this Cope might reafonably do, 
which could be no Caufe to provoke Mawgridge to 
make the lead Aflault upon him : Therefore I fiiall 
maintain thefe three Pofinons. 

T 1 ^at in this Cafe there is exprefs Malice by the 
.Nature and Manner of Mawgridge*s throwing the Bot¬ 
tle, and drawing his Sword immediately thereupon. 

2. ] hat Mr. Cope's throwing a Bottle at Maw- 
gridge, whereby he was hit and hurt before he gave 
Mr. Lope the mortal Wound, cannot make any Altera¬ 
tion in the Offence by reducing it to be of fo low a 
Degree as Manfiaughter. 

" ' 3-\ 
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3. I fliall confider what is fuch a Provocation as will 

make the Adi of Killing to be but a Manflaughter 
only. 

1. Here is exprefs Malice, that appears by the Na¬ 
ture of the Aclion, fome have been led into Miftake 
by not well confidering what the Pailion of Malice is; 
they have conftrued it to be a Rancour of Mind lodged 
in the Perfon killing, for fome confiderable Time be¬ 
fore the Commiffion of the Padl, which is a Miftake 
arifing from the not well diftinguifhing between Ha¬ 
tred and Malice. Envy, Hatred, and Malice, are 
three diftindt Paftions of the Mind. 

1. Envy properly is a repining or being grieved at 
the Happinels and Profperity of another, « Invidus al¬ 
ter ius macrefcit Rebus opimis. 

2dly, Hatred, which is odium, is as 7ully faith, Ira 
inveterata, a Rancour fixed and fettled in the Mind of 
one towards another, which admits of feveral Degrees. 
It may arrive to fo high a Degree, and may carry a 
Man fo far as to with the Hurt of him, though 110c 
perpetrate it himfelf. 

3dly, Malice is a Defign formed of doing Mifchief 
to another ; Cum quis data Opera male agit, he that 
defigns and ufeth the Means to do ill is malicious. 
Odium fignifies Hatred, Atia Malice, becaufe it 
is eager, fharp, and cruel. Pie that doth a cruel 
Adi voluntarily, doth it of Malice prepenfed. 
By the Statute of 5 H. 4. Cap. 5. if any one out 
of Malice prepenfed, fhall cut out the Tongue, or 
put out the Eyes of another, he fliall incur the Pain 
of Felony. If one doth fuch a Mifchief on a fudden, 
that is Malice prepenfed ; for faith my Lord Coke, if 
it be voluntarily, the Law will imply Malice. There¬ 
fore when a Man fhall, without any Provocation, flab 
another with a Dagger, or knock out his Brains with a 
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Bottle, this is exprefs Malice, for he defignedly and 
purpofely did him the Mifchief. This is fuch an 
that is malicious in the Nature of the Aft itfelf, if 
found by^a Jury, though it be fudden, and the Words 
ex Medina prtecogitatdzxz not in the Verdift, Cro. Car. 
131. Holloway's Cafe, who was Woodward of Aufter- 
h Park: A Boy came there to cut Wood, whom by 
Chance he efpying, and the Boy being upon a Tree, 
he immediately calls to him to defcend, which the Boy 
obeying, Holloway tied him to an Horfe’s Tail with a 
Cord that the Boy had, then gave him two Blows, the 
Horfe run away and brake the Boy’s Shoulder whereof 
he died. I his was ruled to be Murder by all the Ju- 
uices and Barons, except Juftice Hutton, who only 
doubted thereof; and that was a ftronger Cafe than 
this, for there was forpe Kind of Provocation in the 
Boy, who was ftealjng the Wood in the Park, of which 
Holloway had the Care 5 and it cannot be reafonably 
thought that he defigned more than the Chaftifement 
or the Boy, and the Horfe running away was a Sur- 
jprile to Holloway \ yet in Regard the Boy did not re- 
lift him, his tying him to the Horfe-Tail was an Aft 
of Cruelty, the Event whereof proving fo fatal, it was 
adjudged to be Malice prepenfed, though of a fudden, 
and in the Heat ot Paffion. This Cafe is reported in 
Jones 198. Pdim. 5^5* and there held, that the Court 
could determine it to be Malice prepenfed upon the 
fecial Matter found. Two playing at Tables, fall 
put in their Game, one, upon a fudden, kills the 
otner with a Dagger: This was held to be Murder, 
hy Bromley, a 1 Chefter AlTizes, 27 Eliz. So in this 
Gale, ii the Bottle had killed Mr. Cope, before he had 
returned the Bottle upon Mawgridge, that would have 
been Murder without all Manner of Doubt. 

in the fecond Place, I come now to confider, whe- 
cher Mr. Cope's returning a Bottle upon Mawgridge be¬ 
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fore he gave him the mortal Wound with the Sword, 
fhall have any Manner of Influence upon the Cafe : I 
hold not. Firft, becaufe Mawgridge, by his throwing 
the Bottle, hath manifefted a malicious Defign. Se¬ 
condly, his Sword was drawn immediately to lupply 
the Mifchief which the Bottle might fall fliort of 
Thirdly, the throwing the Bottle by Captain Cope was 
juftifiabie and f lawful •, and though he had wounded 
Mawgridge, he might have juftified it in an Adtion of 
Aflault and Battery, and therefore cannot be any Pro¬ 
vocation to Mawgridge to flab him with his Sword. 
That the throwing the Bottle is a Demonflration of 
Malice is not to be controverted; for if upon that 
violent Adi he had killed Mr. Cope, it had been 
Murder. Now it hath been held, that if Ay of his 
Malice prepenfed, aflaults By to kill him, and B draws 
his Sword and attacks A^ and purfues him, then A, 
for his own Safety, gives back, and retreats to a Wall, 
B flill purfuing him with a drawn Sword, Ay in his 
Defence, kills B. This is Murder in A9 for A having 
Malice againfl B, and in Purfuance thereof, endea¬ 
vouring to kill him, is anfwerable for all the Confe- 
quences, of which he was the original Caufe. It is 
not reafonable for any Man that is dangeroufly aflault- 
ed, and when he perceives his Life in Danger from 
his Adverfay, but to have Liberty for the Security of 
his own Life, to purfue him that malicioufly aflfaufted 
him ; for he that hath manifefted that he had Malice 
againfl: another, is not fit to be trufted * with a dan¬ 
gerous Weapon in his Hand, and fo refolved by all 
the judges, 18 Car. 2. when they met at Serjeanf s-lnn, 
in Preparation for my Lord Morley's Trial. If /i, of 
Malice prepenfed, difcharge a Piftol at B, and then 
runs away, B purfues him, and A turns back, and in 
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his own Defence kills B, it is Murder. This I hold 
to be good Law: For A had a malicious Intent a- 
gainft B, and his Retreat after he had difcharged his 
Piftol at B, was not becaufe he repented, but for his 
own Safety* 

In a fet Duel, there are mutual PafTes made be¬ 
tween the Combatants, yet if there be original Malice 
between the Parties, it is not the Interchange of Blows 
will make an Alteration, or be any Mitigation of the 
Offence of Killing. Therefore I hold, if Mawgridge had 
thrown the Bottle at Mr. Cope, andMr.C<?p£ had returned 
another upon him and hit him, and thereupon Maw¬ 
gridge had drawn his Sword and killed Mr. Cope, it 
would have been Murder. Some will fay, that there 
is a Difference between the Cafes, for that the Affault 
by the Piflol, and the fighting a Duel was exprefs Ma¬ 
lice, but this is only Malice implied. Surely there is 
no Difference, for Malice implied is prepenfed, as 
much as if there had been a Proof of Malice, or Ha¬ 
tred for feme confiderable Time before the Ad:; for the 
Stroke given, or an Attempt made by Malice implied, 
is as dangerous as a Stroke given upon Malice expreffed, 
therefore may be as lawfully refilled. This very Point 
was alfo confidered by the 12 Judges at Serjeant’s-Inn, 
and by them refolved to be Murder upon the Occafion 
of my Lord Morley’s Cafe. When a Man attacks a- 
nother with a dangerous Weapon, without any Provo¬ 
cation ; that is exprefs Malice from the Nature of the 
Ad, winch is cruel. The Definition of Malice im¬ 
plied, is where it is not exprefs in the Nature of the 
Ad, as where a Man kills an Officer that had Autho¬ 
rity to arrefl his Perfon : The Perfon who kills him in 
Defence of himfelf from the Arrefl, is guilty of Mur¬ 
der, becaufe the Malice is implied, for properly and 
naturally it was not Malice, for his Defign was only to 
defend himfelf from the Arrefl. 

3- 1 



( IO 7 ) 

3. I come now to the third Matter propofed, which 
is to confider what is in Law fuch a Provocation to a 
Man to commit an A£t of Violence upon another, 
whereby he fhall deprive him of his Life, fo as to ex¬ 
tenuate the Fa£t, and make it to be a Manslaughter 
only. Firft, negatively what is not. Secondly, pofi- 
tively what is. Firft, no Words of Reproach or In¬ 
famy are Sufficient to provoke another to fuch a De¬ 
gree of Anger as to ftrike, or aftault the provoking 
Party with a Sword, or to throw a Bottle at him, or 
ftrike him with any other Weapon that may kill him; 
but if the Perfon provoking be thereby killed, it is 
Murder. 

In the aftembly of the Judges, 18 Car. 2, this was 
a Point pofitively refolved. 

Therefore I am of Opinion, that if two are in Com¬ 
pany together, and one fhall give the other contume¬ 
lious Language (as fuppofe A and B) A, that was fo 
provoked, draws his Sword and makes a Pafs at By 
B (then having no Weapon drawn) but Unifies him. 
Thereupon B draws his Sword and paftes at yf, and 
there being an Interchange of Paftes between them, A 
kills B. I hold this to be Murder in A, for A9s Pafs 
at B was malicious, and what B afterwards did was 
lawful. But if A, who had been fo provoked, draws 
his Sword, and then before he paftes, B’s Sword is 
drawn, or A bid him draw, and B thereupon drawing, 
there happen to be mutual Paftes: If A kills 5, this 
will be but Manslaughter, becaufe it v/as hidden and 
A9s Deftgn was not fo abfolutely to deftroy B, but to 
combat with him, whereby he run the Hazard of his 
own Life at the fame Time. But if Time was ap¬ 
pointed to fight (fuppofe the next Day) and according- 
jv thev do fight-, it is Murder in him that kills the 
other. But if they go immediately into the Field and 
fight, then but Manflaughter. Suppofe upon pro¬ 
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voking Language given by B to A, A gives B a Box 
on the Ear, or a little Blow with a Stick, which hap¬ 
pens to be fo unlucky that it kills B, who might have 
fome Impoftume in his Head, or other Ailment which 
proves the Caufe of Bh Death, this Blow, though not 
juftifiable by Law, but is a Wrong, yet it may be but 
Mandaughter, becaufe it doth not appear that he de- 
figned fuch a Mi (chief, 

2. Secondly, as no Words are a Provocation, fo no 
affronting Geftures are fufficient, though never fo re¬ 
proachful ; which Point was adjudged in an Appeal of 
Murder. 

There having been a Quarrel between A and B, and 
3 was hurt in the Fray ; and about two Days after, B 
came and made a wry Mouth at A, who. thereupon 
(truck him upon the Calf of the Leg, of which he in- 
ffantly died. It was Murder in A for the affronting 
him in that Manner was not any Provocation to B to 
ufe that Violence to A. 

There hath been another Cafe, which I fear hath 
been the Occafion of fome Miftake in the Decifionsof 
Queftions of this Kind, Jones 432. D. Williams's 
Cafe, he being a Weljhman, upon St. David’s Day, 
having a Leak in his Hat, a certain Perfon pointed to 
a Jack of Lent that hung up hard by, and laid to him 
Jook upon your Countryman; at which, D. Williams 
was much enraged, and took a Hammer that lay upon 
a Stall hard by, and hung at him, which miffed him, 
but hit another and killed him : Pie was indidted upon 
the Statute of (tabbing. Refolved, he was not within 
that Statute, but guilty of ManOaughter at Common- 
Law. I concur with that Judgment, that it is not 
within the Statute of Stabbing, for it is not fuch a 
Weapon, or Adt that is within that Statute, neither 
could be found guilty of Murder, but only of Man¬ 
slaughter, for the Indictment was for no more. But if 
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the Indidlment had been for Murder, I do think that 
the IVelfhman ought to have been convicted thereof, 
for the Provocation did not amount to that Degree as 
to excite him defignedly to deftroy the Perfon that gave 
it him. 

3. Thirdly, if one Man be trefpaffing upon ano¬ 
ther, breaking his Hedges or the like, and the Owner, 
or his Servant fhall, upon Sight thereof, take up an 
Hedge-ftake, and knock him on the Head ; that will 
be Murder, becaufe it was a violent Ad', beyond the 
Proportion of the Provocation, which is fufficiently 
juftified by Holloway*s Cafe, who did not feem to in¬ 
tend fo much the Deftrudlion of the voting; Man that 
dole the Wood, as that he fhould endeavour to break 
his Skull, or knock out his Brains, yet ufing that vio¬ 
lent and dangerous Adtion of tying him to the Horfe’s 
Tail, rendered him guilty of Murder. 

If a Man (hall fee another Healing his Wood, he 
Cannot juftify beating him, unlefs it be to hinder him 
from dealing any more (that is) that notwithftanding 
he be forbid to take any, he doth proceed to take 
more, and will not part with that which he had taken. 
But if he delifts, and the Owner or JVoodward purfues 
him to beat him fo as to kill him, it is Murder. 

If a Man goes violently to take another Manss 
Goods, he may beat him off to refcue his Goods, but 
if a Man hath done a Trefpafs, and is not continuing 
in it *, and he that hath received the Injury (hall there¬ 
upon beat him to a Degree of killing. It is Murder, 
for it js apparent Malice ; for in that Cafe he ought 
not to ftrike him, but is a Trefpaffor for fo doing. 

4. Fourthly, if a Parent, or a Mailer be provoked 
1 to a Degree of Paffion by fome Mifcarriage of the Child 
t1 or Servant, and the Parent or Mailer fhal! proceed to 
| corredt the Child or Servant with a moderate Wea- 
i pon, and fhali by Chance give him an unlucky Stroke, 
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fb as to kill him, that is but a Mifadventure, but if 
the Parent or Mailer fhall ule an improper Instrument 
in the Corredlion, then if he kills the Child or Servant, 
it is Murder : And fo was it refolved by all the judges 
of the King s-Bench, with the Concurrence of the Lord 
Chief Jultice Bridgman, in a fpecial Verdict in one 
Gray s Cafe, found at the Old Baity, io Off. 18 Car. 2. 
and removed into this Court. Gray being a Smith, B 
was his Servant; he commanded B, his Servant, to 
mend certain Stamps belonging to his Trade •, after¬ 
wards, he and his Servant being at Work at the Anvil, 
Gray afked his Servant whether he had mended the 
Stamps, as he had defired him, but B, the Servant, 
having neglected his Duty, acknowledged it to his 
Mafter, upon which the Mailer was angry, and told 
him if he would not ferve him, he fhould ferve in 
Bridewell\ to which the Servant replied, that he had 
as good ferve in Bridewell as ferve the laid Gray; 
whereupon the laid Gray took the Iron Bar, upon 
which he and his Servant was working, and llruck his 
Servant with it upon the Skull, of which the Servant 
died. This was held to be Murder, yet here was a 
Provocation on a Sudden, as a Hidden Refentment, 
and as fpeedy putting it in Execution ♦, for though he 
might correct his Servant, both for his NegleCt and 
Unmannerlinefs, yet exceeding Mealure therein, it is 
malicious. Every one mull perceive that this lall is a 
much llronger Cafe than this at Bar. 

1. Firlt, Gray was working honellly and fairly at 
his Trade, and jultly calling to his Servant for an Ac¬ 
count of his Bufmefs; this Mifcreant was in the adluat 
Violation of all the Rules of Hofpitality. 

2. Secondly, Grays Adlion was Right, as to the 
{Liking his Servant by Way of Correction *, but the 
Error was in the Degree, being too violent, and with 

an 



an improper Weapon. This of Mawgridge was with a 
Refolution to do Mifchief. 

3. Thirdly, he had not the leaft Provocation from 
Mr. Cope^ until after he had made the firft and danger¬ 
ous Afiault, and then purfued it with the drawing his 
Sword to lecond it, before Mr. Cope returned the other 
Bottle. But Gray had a Provocation by the Disap¬ 
pointment his Servant gave him in negkdling hisBufi- 
nefs, and returning a fancy Anfwer. 

The like in obftinate and perverfe Children, they 
are a great Grief to Parents, and when found in ill 
Addons, are a great Provocation. But if upon fuch 
Provocation the Parent Shall exceed the Degree of 
Moderation, and thereby in chaftifing kill the Child, 
it will be Murder. As if a Cudgel, in the Corre&ion 
that is ufed, be of a large Size, or if a Child be thrown 
down and damped upon : So laid the Lord Bridgeman 
and Juftice Rwifden, and that they ruled it fo in their 
feveral Circuits. 

5. If a Man upon a Hidden Difappointment by ano¬ 
ther, Shall refort violently to that other Man’s Houle 
to expostulate with him, and with his Sword fnall en¬ 
deavour to force his Entrance, to compel that other to 
perform his Promife, or otherwise to comply with his 
Defire ; and the Owner dial! fet himfeif in Oppofition 
to him, and he Shall pafs at him, and kill the Owner 
of the Houfe, it is Murder, 2 Roll. Rep. 460. Clement 
againft Sir Charles Blunt, in an Appeal of Murder. 
The Cafe was, that Clement had promiled a Dog to Sir 
Charles Blunt, and being requeued accordingly to deli¬ 
ver him, refufed, and beat the Dog home to his Houfe 
at which Sir Charles Blunt fetched his Sword, and came 
to Clement's Houfe for the Dog, Clement flood at the 
Door, and refilled his Entry ; Blunt thereupon kills 
Clement. The Jury were merciful, and found this Fabt 
in Sir Charles Blunt% to be but Manflaughter. Dodde- 
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fidge was clearly of Opinion it was Murder. But the 
Lord Chief Juflice was a little tender in his Direction 
to the Jury. But Rolls makes this Remark, that it 
was not infilled upon by the Appellant’s Council, that 
Clements was in the Defence of his Houfe, and that 
Blunt attacked Clement to force it. It was without all 
Queflion Murder, though of a fudden Heat, for there 
was no A {fault made by Clement upon him, nor any of 
his Friends, but all the Violence and Force was on Sir 
Charles Blunt’s Side. 

Having in thefe Particulars fhewn what is not a Pro- 
vocation fufficient to alleviate the A 61 of Killing, fa 
as to reduce it to be but a bare Homicide. I will now, 
fecondly, give lome particular Rules, fuch as are fup- 
ported by Authority and general Confent, and ffiew 
what are always allowed to be fufficient Provoca¬ 
tions. 

i. Firft, if one Man upon angry Words (hall make 
an Affault upon another, either by pulling him by the 
Nofe, or filliping him upon the Forehead, and he that 
is fo alfaulted ffiall draw his Sword, and immediately 
run the other through, that is but Manfiaughter *, for 
the Peace is broken by the Perfon killed, and with an 
Indignity to him that received the Affault. Befides, 
he that was fo affronted, might reafonably apprehend, 
that he that treated him in that Manner might have 
fome further Defign upon him. 

There is a Cafe in Stiles 467. Buckner’s Cafe. Buck¬ 
ner was indebted, and B and C came to his Chamber 
upon the Account of his Creditor to demand the Mo¬ 
ney, B took a Sword that hung up, and was in the 
Scabbard, and flood at the Door with it in his Hand 
undrawn, to keep the Debtor in until they could fend 
for a Bailiff'to arreft him *, thereupon the Debtor took 
out a Dagger which he had in his Pocket, and flabbed 
B. This was a fpecial Verdidl, and adjudged only Mam 

(laughter* 
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daughter, For the Debtor was inlulted, and impriforied 
injurioufly without any Procefs of Law, and though 
Within the Words of the Statute of Stabbing, yet not 
within the Reafon of it. 

2. Secondly, if a Man's Friend be aflaulted by ano¬ 
ther, or engaged in a Quarrel that comes to Blows, 
and he in the Vindication of his Friend, fhali, on a 
Hidden, take up a mifchievous Inftrument and kill his 
Friend’s Adverfary, that is but Manflaughter. If two 
be fighting together, and a Friend of the one takes up 
a Bowl on a Hidden, and with it break the Skull of his 
Friend's Adverfary, of which he died, that is no more 
than Manflaughter. So it is, if two be fighting a Duel, 
though upon Malice prepenfed, and one comes up and 
takes Part with him, that he thinks may have the Dis¬ 
advantage in the Combat, or it may be that he is mo lb 
affebted to, not knowing of the Malice, that is but 
Manflaughter. 

3. Thirdly, if a Man perceives another by Force to 
be injurioufly treated, prefffd, and rdf rained of his 
Liberty, though the Perfon ahufed doth not complain, 
or call for Aid or A Hi (lance and others out of Com* 
paflion (hall come to his Refcue, and kill any of thofe 
that fhali fo reftrain him, that is Manflaughter, 18 
Car. 2. adjudged in this Court, upon a fpecial Verdidt 
found at the Old Baily, in the Cafe of one Hugett, 18 
Car. 2. A, and others in the Time of the Dutch War, 
without any Warrant, impreffed B to ferve the King 
at Sea, B quietly Submitted, and went off with the 
PreSs-mafters: Hugett and the others purSued them, 
and required a Sight of their Warrant; but they (hew¬ 
ed a Piece of Paper that was not a fufficient Warrant: 
Thereupon Hugett with the others drew their Swords, 

i and the PreSs-mafters theirs, and So there was a Com¬ 
bat, and thofe who endeavoured to refcue the Preft- 
man, killed one of the pretended Prefs-mafters. i his 

I was 
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was but Manflaughter, for when the Liberty of one 
SubjeCt is invaded, it affeCts ail the reft : It is a Pro 
vocation to all People, as being of ill Example and 
pernicious Confequence. All the Judges of the Kittg’s- 
Bench, viz. Keilyng, Twifden, Wyndham, and Moreion, 
were of Opinion, that it was Murder, becaufe he med¬ 
dled In a Matter in which he was not concerned: But 
the other eight Judges of the other Courts conceived^it 
only Manflaughter, to which the Judges of the King s- 
Bench did conform and gave Judgment accordingly.. 

4. Fourthly, when a Man is taken in Adultery with 
another Man’s Wife, if the Hufband fball ftab the 
Adulterer, or knock out his Brains, this is bare Mam 
daughter, for Jealoufy is the Rage of a Man, and 
Adultery is the higheft Invafton of Property. 

If a Thief comes to rob another, it is lawful to kill 
him. And if a Man comes to rob a Man’s Pofterity 
and his Family, yet to kill him is Manflaughter, fo is 
the Law, though it may feem hard, that the Killing in 
one Cafe fhould not be as juftifiable as the other. 20 
Leviticus, 10 Ver. If one committed Adultery with 
his Neighbour s JVife, even he, the Adulterer, and 
the Adult refs, fhall be put to Death, fo that a Man 
cannot receive an higher Provocation. But this Cafe 
bears no Proportion with thofe Cafes that have been ad¬ 
judged to be only Manflaughter, and therefore the 
Court being fo advifed, doth determine that Maw- 
gridge is guilty of Murder. More might be faid upon 
this Occafion •, yet this may at prefent fuffice to fet ther 
Matter now in Queftion in its true Light, to fhew how 
neceftary it is to apply the Law to exterminate fuch 
noxious Creatures. Upon this Conviction, the Court; 
did diredt that Procefs fhould be iflued againft Maw- 

gridge, and fo to proceed to Outlawry if he cannot be 

retaken in the mean Time. 
In 
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In the Year 1708, Lord Chief Juftice Holt » pub- 

lifhed the following Report, with fome Notes of his 
own upon them. 

“ A Report of divers Cafes in Pleas of the Crown, ad¬ 
judged and determined, in the Reign of the late King 
Charles the fecond, with Directions for Juft ices of the 
Peace, and others, collected by Sir John Keyling* Knt„ 
late Lord Chief Juftice of his Majefty*s Court of King5s- 
Rench, from the original Mdnufcript under his own 
Hand. To which is added, the Report of three modern 
Cafes, viz. Armftrong and Life ; The King andh Plum¬ 
mer ; The Queen and c Mawgridge.” 

Note; Thurfday, d 9 February, 1709, was the Jaft 
Time his Lordfhip fat in Court. 

He married e Anne, Daughter of Sir John f Cropley* 
of Clerkenwell, in the County of Middlefex, Baronet* 
whom he left without Iffue, and s departed this Life 
on the fifth Day of March, 1709, about 3 o5Clock 
in the Afternoon* at his Houfe in Bedford-Row, after a 
long lingering Illnefs, in the fix ty-eighth Year of his 
Age ; and was fucceeded by Sir Thomas h Parker, Knight* 
her Majefty’s youngeft Serjeant at Law, who was fworn 
into the Office the 13th of the faid Month of March, 
at the Lord Chancellor CowpePs. 

12 Lord 

a Toft. Cr. Law, P. 204. Boy. Rernarkables of the Year 1710. 
P. 410. 

b See it at large, in P. 47. 
c See it at large, in P. 93. 
d Mod. Rep. n Vol. P. 263. 
e She died, Jan. 25, 1712, and was buried at Redgrave in Sufi 

folk. Le Nerve's Monument a Anglic ana. P. 253. 
f He died in December 1713, Id. P.272. 
s Lord Raym. Rep. 2 Vol. P. 1309. Mod. Rep. 11 Vol. P. 276. 

Tind. Contin. Rap. Hilt. Engl. 4 Vol. P. 156. 
h Lord Raym. Gfc. Mod. Rep. as above. Collins's Peerage of 

England, 3 Vol. P. 493* Gazette. N°. 4665. Bifhop Burnet fays, 
that immediately upon Lord Chief Juftice Hold5 Death, Parker 

was 
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Lord Chief Juft ice Holt's Remains lie interred in 

the Parifh Church of Redgrave in the County of Suf¬ 
folk, under a moll fumptuous marble Monument, up¬ 
on which there is a Figure of his Lordfhip in full Pro¬ 
portion, in his Robes of Chief Juftice, fetting in a 
Chair, and under him the following Infcription : 

1 M. S. 
D JOHANNES HOLT, Equitis Aur. 

Totius Anglic, in Banco Regio, 
Per xxi Annos continuos, 

CAPITALIS JUSTITIARII, 
Gulielmo Regi, ilnn^q; Regina?, 

Confiliarii perpetui, 
Libertatis, ac Legum Anglicarum 

ASSERTORIS, Vindicis, Cuftodis, 
Vigilis, acris, et intrepidi, 

Rolandus Frater unicus, et Hseres, 
Optime de fe merito, 

Pofu it. 

DieMartii vro- MDCCIX, fublatus eft ex Oculis noftris. 
Natus xxx Decembris, Anno MDCXLII. 

But foon after a much more durable Monument than 
this was erected to his Memory ; for his Lord (hip’s 
Integrity and Uprightnefs as a Judge were celebrated 
by one of the belt Writers of the Age (an Age charac¬ 

terized 

was made Lord Chief Juftice. This great Promotion (fays Bur¬ 
net) feemed an evident Demonftration of Queen Anne's approving 
the Profecution againft Doftor Sacheverel; for none of the Mana¬ 
gers had treated him fo feverely as Parker had done; yet fecret 
Whifpers were very confidently fet about, that though the Queen’s 
Affairs put her on a&ing the Part of one that was pleafed with this 
Scene, yet fire difliked it all, and would take the ftrft Occafion to 
fhew it. Burnet's Hift. of his own Times, 2 Vol. P. 543. 

1 Le Ne-ve's Monument. Anglican. P. 168. 
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terized for inimitable ones) the Monument alluded to, 
is N°. 14 of the <Tatler; it has been obferved, and ve¬ 
ry judly too, that tnoft of the Papers publiflbed in the 
Tatters? Spectators? and Guardians? are written on Sub¬ 
jects which never vary, but are and will be for ever 
the fame in all Ages, and in all Countries; that the 
Reader therefore may judge, whether the Tatter refer¬ 
red to is not one of that Sort, it is here inferred at 
large, and is as follows : 

“ It would become all Men, as well as me, to lay 
before them the noble Charader of Verus the Ma&i- 
drate, who always fat in Triumph over, and in Con¬ 
tempt of Vice : He never fearched after it, or fpared 
it when it came before him : At the fame Time, he 
could fee through the Hypocrify and Difguife of thofe, 
who have no Pretence to Virtue themfelves, but by 
their Severity to the vicious. The fame Verus was, 
in Times long pad, Chief Judice (as we call it a- 
mongd us) in Felicia. He was a Man of profound 
Knowledge of the Lav/s of his Country, and as juft 
an Obferver of them in his own Perlon. He eonfi- 
dered Judice as a cardinal Virtue, not as a Trade for 
Maintenance. Wherever he was Judge, he never 
forgot that he was alfo Council. The Criminal before 

1 him was always fure he dood before his Country, and, 
in a Sort, a Parent of it. The Prifoner knew, that 
though his Spirit was broken with Guilt, and incapable 
of Language to defend itfelf, all would be gathered 

: from him which could conduce to his Safety ; and that 
: his Judge would wred no Law to dedroy him, nor 
conceal any that could fave him. In his Time there 
was a Neft of Pretenders to Juftice? who happened to 
he employed? to put Things in a Method for being ex- 

' amined before him at his ufual Seffions: Thefe Ani¬ 
mals were to Verus, as Monkies are to Men? fo like? 

1 that you can hardly difown them ? but fo bafe? that 

I 3 you 
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you are ajhamed of their Fraternity. It grew a Phrafe3 

who would do Juftice on the Juftices V That cer¬ 
tainly would Verus. I have Teen an old Trial where 
he fat Judge on two of them •, one was called Trick- 
Track, the other Tearjhift : One was a learned Judge 
of Sharpers, the other the Quickeft of all Men at fina- 
ing out a Wench. Trick-Track never fpared a Pick¬ 
pocket, but was a Companion to Cheats: Tearjhift 
would make Compliments to Wenches of Quality, but 
certainly commit poor ones. If a poor Rogue wanted 
a Lodging, Trick-Track fent him to Gaol for a Thief: 
If a poor Whore went only with one thin Petticoat, Tear- 
(hift would imprifon her for being loofe in her Drefs. 
Thefe Patriots in felled the Days of Verus, while they 
alternately committed and releafed each others Prifon- 
ers. But Verus regarded them as Criminals, and al¬ 
ways looked upon Men as they flood in the Eye of 
Juftice, without refpedting whether they fat on the 

Bench, or flood at the Bar.55 
His iiordfliip died, feized of a very confiderable real 

Eftate, Part of which he purchafed of the Barons of 
Redgrave in Suffolk, premier Baronets of England •, in 
what Manner his Lordfhip was pleafed to difpofe of it, 
and alfo of a very large perfonal Eftate may be feen in 
the following Abftrad of his Lordihip’s Will and 

Codicils. 

Abstract' 
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Abstract of Lord Chief Juftice 
HOLT’s Will and Codi¬ 
cils, &c. 

SIR JOHN HOLT, Knight, Lord Chief Ju- 
(lice of the Court of Queen's-Bench at JVeftminfter, 

to her late Majefty Queen Anne, by his laft Will and 
Teflament, bearing Date the 4th Day of September, 
1708* revoked all former Wills, and after reciting, 
that he had by Deed, out of his Manor of Redgrave, 
and other his Manors and Hereditaments in the Coun¬ 
ty of Suffolk, made one Demife to Truftees, to fecure 
for his Wife the yearly Sum of 700/. for fo long Time 
as fhe Ihould live •, he did, by his faid Will, ratify and 
confirm the faid Deed in as large a Manner as was 
therein expreflfed, and (fubjedt unto the Did Charge) 
he devifed all his Manors, Mefiuages, Lands, Tene¬ 
ments, and Hereditaments in the faid County of Stiff 
folk, and likewife in Bray, in the County of Berks, 
and of Royfton, and elfewhere, in the Counties of Hert¬ 
ford and Cambridge, and each of them, and in Tilby, 
or elfewhere, in the County of Norfolk, and in the 
City of Oxford, in the County of Oxon; and all other 
his Lands and Inheritance whatfoever and wherefoever^ 
to his Brother Rowland Holt, for, and during his Life, 
without Impeachment of Wafte, and from and after 
the Determination of that Eftate, to William Longue- 
vilkj of the Inner Temple, London, Efq* and Silvefier 
Petyt, of Barnard's-Inn, London, Gentleman, and 
their Heirs, during the Life of his faid Brother in Trull, 
to preferve the contingent Remainders therein, after 
devifed, from being barred, but to permit his faid Bro- 

I 4 ther 
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ther to take the Rents and Profits thereof, to his own 
IJ (e fqr his Life, and from and after the Deceafe of his 
kid Brother, to John Holt (his eldeft Son) for his Life, 
without Impeachment of Wafte, and from and after 
the Determination of that Eftate, to the faid William 
Longueyille and Silvejler Petyt, and their Heirs, during 
cQrw Life of the laid John Hat, m ft ruft, to preferve 
the contingent Remainders therein, after devifed, from 
being barred, but to permit the faid f ohn Holt, to take 
the Rents and Profits thereof to his own life for his 
Life, and from and after the Deceafe«of the faid John 
Holt, to the firil and every other Son and Sons of the Bo-' 
ey oHne faid John Holt, to be begotten fucceftively, and 
the Heirs male of the Body and Bodies of fuch frit and 
other Son and oons to be begotten feve'rally and refpec- 

elded: of fuch Sons, and the Heirs male of 
his Body, to be begotten, being always to be preferred 
before the younger of fuch Sons, and'the Heirs male of 
Ins and their Body and Bodies iffuing. And in Default of 
fuch I due, the Deflator devifed all his faid Eftates in like 
Manner to Thomas Holt (fecond Son of his faid Brother) 
and in Default of fuch Iffue, the faid Deflator further 
deviled ail his faid Effaces in like Manner to Rowland 
Holt (third Son of his faid Brother) and in Default of 
Men Iffue, lq Henry holt (fourth Son of his laid Bro- 
j„nei j and in Default of fuch Iffue, to all and every 
other the Sons of his Brother the faid Rowland Holt, 
and the Heirs male of their feveral and refpedive Bo¬ 
dies, lawfully iffuing the eider of fuch Sons, and the 

maie of his Body, being to be preferred before 
tne younger of fuch Sons, and the Heirs male of their 
bodies refpedively. And in Default of fuch Iffue, the 
laid Deflator further devifed all his faid Eftates in like 
Manner to Edward Leman (Son of his Sifter Leman) 
anCl in Default of flich Iffue, to John Levett (eldeft 
Son of his Sifter Levyrtt) and for Default of fuch Iffue, to 

Richard 
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Richard Levett (fecond Son of his Sifler Levett) and in 
Default of fuch Iffue, to his own right Heirs for ever. 
And if all his Brother’s Iffue male fhould fail, fo as 
the laid Suffolk Eftate, or the capital Meftuage of Red¬ 
grave, and the Manor of Redgrave (Part of the faid 
Suffolk Eftate) fhould come to and be veiled in the faid 
Edward Leman, or any his Iflue male, or in the faid 
John Levett, or any his Iffue male, then he willed, 
that when, and as he and they fhould come to and be 
in Pofteffion of the faid Suffolk Eftate, or the faid ca¬ 
pital Meffuage of Redgrave, and Manor of Redgrave^ 
by Virtue of his Will, fuch of them, who from Time 
to Time, fhould fo be in Pofteffion, fhould ufe the 
Name of Holt only, for his and their Sirname : The 
Teftator further willed, that his Brother, and each, 
and every other of the Perfons therein before made Te¬ 
nants for their refpedlive Lives, and who fhould, by 
Virtue of his faid Will, thereafter be made Tenants 
for their refpedtive Lives, of any other hereditaments, 
when, and as in Pofteffion of any of the Manors, Mef- 
fuages. Lands, and Hereditaments, of which they 
were to be but Tenants for their Lives refpe&ivelv, by 
Virtue of his faid Will, fhould, and might, by any 
Writing indented and executed before two or more 
Witneffes, from Time to Time, Leale all, or any Parts 
of the faid Hereditaments, for any Term or Terms 
of Years, not exceeding one and twenty Years, provid¬ 
ed that no fuch Leafe was made difpunifhable of Wade, 
nor made to commence in Remainder or Rcverfion, 
and fo as there was referved yearly, durfng the Conti¬ 
nuance of every fuch Leafe, the belt improved Rent, 
which at the Time of making thereof, could, or might 
be gotten for the fame, without taking any Fines for 
making thereof. And the Teftator willed, that every 
of his Brother’s Sons, and the faid Edward Leman, 
John Levett, and Richard Levett, when, and as they 

fhould, 
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fhould be in Poffeffion of any of the PremifTes limited 
to them for their Lives refpedlively as aforefaid, and 
when, and as they fnould be in Poffeffion of any other 
the PremifTes as thereafter might be limited to them 
refpeftively for their Lives, by Virtue of his faid Will 
might, and fhould have Power and Authority for, 
and in Refpedt of every one thoufand Pounds, which 
every Woman whom he and they refpectively fhould 
marry, fhould bring or fhould have brought as a Mar¬ 
riage Portion, to fettle* as, and for a Jointure, upon 
every fuch Woman, Lands, Tenements, and Heredi¬ 
taments, of the Value of one hundred Pounds per An¬ 
num, for, and during the Term of every fuch Wo¬ 
man’s Life, to commence from, and after the Deceafe 
of them who fhould fo fettle any fuch Jointure, and 
To for more and forlefs. The Teflator devifed to the 
faid William Longueville and Silvefter Petyt, (whom he 
made Executors of his Will,) their Heirs, Executors, 
and Adminiftrators, all fuch real and perfonal Eftates 
as were or fnould be in Mortgage to him, or to any 
Perfon or Perfons in Trull for him; and all Moneys 
which fhould be due and owing to him at his Deceafe, 
upon Securities by Bond, Mortgage, Judgment, or 
otherwife. The Teflator diredfed his funeral Char¬ 
ges, Debts, and Legacies, to be paid, and to be buried 
at Redgrave *, his Funeral to be ordered as his Wife 
fhould diredt, as privately as could be with Decency. 
And to his Wife he devifed two hundred Pounds of 
lawful Money of Great Britain, to be paid her out of 
the Arrears of Rents and Interefl that fhould be due 
to him when he died, and fo foon as might be after 
his Deceafe •, and he devifed to her alfo, the Sum of 
2100/. of like Money, fecured by the Mortgage of 
Mr. S. made to him and her *, and the Sum of 600/. 
of like Money, fecured to him and her by Sir P. B. 
on Mortgage, and 300// more of like Money, which 

he 
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he had put out as his own Money, and for which fhe 
had his Note. And he gave to her all her wearing 
Apparel, and Linen, and all the Jewels, Necklaces, 
Watches, Rings, Plate, Pictures, and Linen, and 
likewife the Houfhold-Goods, which he fhould have 
at the Time of his Death in the Houfe where he lived 
in Bedford-Row, or in any other Houfe which he fhould 
dwell in, except what fhould be in and about his Houfe 
at Redgrave *, and alfo fuch Coach and Horfes as fhe 
fhould have ufed during his Life. He directed his Bro¬ 
ther fhould be paid by his Executors and Truftees, fo 
vnuohper Annum, out of his perfonal Eftate, as during 
his Wife’s Life fhould, and might make up the Refi- 
due of the Rents and Profits of his Eftates in Suffolk, 
and elfewhere, deviled to him for his Life, the yearly 
Sum of iooo/. of like Money, over and above all Par¬ 
liament and other Taxes and Charges whatfoever. The 
Teftator further devifed to his Sifter Leman, 200/. a 
Year of like Money for her Life, to be paid her by 
half-yearly Payments, from the Time of his Deceafe, 
that is to fay, at the Feaft of St. Michael the Archan¬ 
gel, and of the Annunciation of the Bleffed Virgin, 
the ftrft Payment to be made at fuch of the faid Feafts 
as fhould firft and next happen after his Deceafe. To 
his Sifter Level L he devifed the Sum of 200/. of like 
Money, to be paid her within one Year after his De~ 
-ceafe. To his Executors he gave 50/. of like Money 
apiece. To the Poor of the Parifh where he fhould 
be buried, he gave 50/. of like Money. To Mr* 
John Ince, and to Robert Hyde, Jofeph Mafon, and 
Edward Ventris, he gave twenty Pounds of like Mo¬ 
ney apiece for Mourning ; and his Will was, that the 
Rents and Profits of all his Manors, Lands, and Te¬ 
nements, and all fuch intereft-Money as fhould be due 
when he died, (his Debts, Legacies, and funeral Ex- 
peaces being firft paid) and all Intereft-Money that 
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fhould accrue after his Death (Tver and above the 
i ooo/. per Annum, to be made up as aforefaid to his 
Brother) fhould be, by his faid Truflees, difpofed of, 
at Intereft, until, from thence, the Sum of 7000/. 
fhould be raifed for his Brother’s Daughters, and 
younger Sons, in Manner as was therein after exprefifed 
(that is to fay) the faid 7000/. fhould be divided a- 
mongft his laid Brother’s Daughters, and younger 
Sons, in equal Proportions, and be paid, and payable 
to the Daughters, at their refpedlive Days of Marriage, 
or Ages of 2 1 Years, which fhould firft happen. And 
to the younger Sons, when they fhould refpedtively 
attain their Ages of 21 Years, or fooner if his Execu¬ 
tors and Truflees, or the Survivor of them fhould 
think fit, for the Good of any of the younger Sons, to 
have his or their Portion or Portions, or Part of the 
fame to be paid fooner; as for placing any of them out 
A pprentices, or otherwife. And the Intereft or Pro¬ 
ceed of the laid 7000/. after fuch Time, as the laid 
Sum of 7000/. fhould be raifed, the Teftator direc¬ 
ted to be paid, to for and among the faid Daughters 
and younger Sons of his Brother, for their Maintenance, 
in equal Proportions, until their Portions refpe&ively, 
fhould become due and payable as aforefaid, and if 
any of his faid Brother’s Daughters, or younger Sons, 
fhould die before their Portions became payable, then 
he directed the Portion and Portions of her, him, or 
them, fo dying, to go and be together with Intereft 
thenceforth to be due for the fame, to the Survivors 
of the laid Daughters and younger Sons equally. Pie 
defired that his Executors and Truflees fhould be al¬ 
lowed all their Expences and Charges occafioned by 
their being his Truflees and Executors. He impow- 
ered them to make fuch Agents under them, from 
Time to Time, as they fhould fee needful, with rea- 
ibnable Allowances. And he willed, that they fhould 

not 
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not be anfwerable one for another, and by no Means 
for involuntary Lo fifes, or the Mifcarriages of any Per- 
fon or Perfons whom they, or either of them, fhould 
ufe or trufb in the receiving, returning, keeping, or 
Payment of any the Monies which fhould belong unto 
thofe Truth which he had repofed in them. The Ufe 
of the HoufhoJd Goods and Furniture which he fhould 
have in or about his Houfe at Redgrave, he direc¬ 
ted fhould, from Time to Time go with the laid 
Houfe, from his Brother to his Son, and Sons who 
was and were to Succeed in the Enjoyment of the faid 
Houfe ; and, likewife, to the laid Edward Leman, 
John Levett, and Richard Levett, as they, or any of 
them fhould Succeed in the Enjoyment of the faid 
Houfe. All his Books, whether manufcript or printed, 
he bequeathed to his Nephew John Holt, and defired 
the fame might be preferved in his Family. And he 
alfo defired, that all the Reft and Refidue of his Mo¬ 
nies and perfonal Eftate (which fhould be on Securities 
when he died) fhould be continued at intereft, until 
Purchafes were made, and as his Executors and Truf- 
tees aforenamed, or the Survivor of them fhould, from 
Time to Time, think good, and that the fame fhould 
be laid out and difpofed in the Purchafe of Lands and 
Tenements of Inheritance by his faid Executors, or 
the Survivor of them, as foon as convenient. And he 
dire&ed that the fame fhould be fettled on the fame 
Perfons, and to and for the fame Ufes, Eftates, and 
Purpofes, and with the fame Powers and Authorities 
as his Manor of Redgrave, and capital MefTuage of 
Redgrave, and other Lands and Hereditaments were 
therein before limited. 

The faid Teftator, by a Codicil to his Will, bearing 
even Date therewith, did further devife unto his Bro¬ 
ther, the abovenamed Rowland Holt, all the Profits of 
the Chief Clerk, for inrolling of Pleas in the Court of 

Queen' $- 
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Queen*s-Bench *, the Dutchefs of Grafton being firfl: 
paid, and after her Death, the whole Profits to the 
laid Rowland Holt's own Ufe, he allowing to Robert 
Coleman, Gent, fuch annual Sum as fhould be reafon- 
able for his Care and Pains. 

By a fecond Codicil to his Paid Will, dated 2cth of 
December, 1709, after reciting, that he had by an In- 
dorfement upon his faid Will, devifed unto his Bro¬ 
ther, Rowland Holt, all the Profits of the Chief Clerk* 
of inrolling of Pleas in the Court of Queen's-Bench? the 
faid Rowland Holt, allowing to Robert Coleman, Gent, 
fuch annual Sum as might be reafonable for his Care 
and Pains; and alfo reciting, that the faid Robert 
Coleman was joint Clerk with his faid Brother for in¬ 
rolling of Pleas, and the faid Robert Coleman had fur- 
rendered his Intereft therein, and Edward Ventris, Efq*, 
was admitted into the Place of the faid Robert Coleman ; 
the faid Sir John Holt, did revoke, difannul, and 
make void the Allowance to\be by his faid Brother 
made to the faid Robert Coleman ; and he did thereby 
order, that his faid Brother fhould allow unto the faid 
Edward Ventris, fuch annual Sum of Money as might 
be reafonable for his Care and Pains, in and about the 
Execution of the faid Office of Chief Clerk. 

The abovenamed Sir John Holt, by a third Codicil 
to his faid Will, dated 23d of February, 1709, did 
further devife unto his faid Brother, the abovenamed 
Rowland Holt, his Executors and Affigns, all the Pro¬ 
fits of the Chief Clerk, of inrolling of Pleas in the 
abovementioned Court of Queen s-Bench (he and they 
paying and allowing as abovementioned) for and dur¬ 
ing the Lives of his faid Brother, and of the above- 
named Edward Ventris, and of the Survivor of them 
and he did thereby republifh his Will. 

The faid Sir John Holt, did, by a fourth Codicil^ 
dated 24th of February, 1709, appoint, that out of 

his 
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his perfonal Eftate, fhould be paid for fuch Mourning as 
his Wife fhould think fit to give to any of his Relations, 
not exceeding Nephews and Neices. He did thereby, 
give to the Parifh of Sc Andrew Hclborn, wherein he 
dwelt, twenty Pounds, to be paid to the Church- 
Wardens of the fame Parifh, for the Benefit of the 
Poor therein. And he willed, that his Wife fhould 
befpeak and difpofe of fo many Mourning Rings to 
fuch Perfons, and of fuch Value fuch Rings fhould be, 
as fhe fhould think fitting, which, with the faid 20/. 
fhould alfo be paid by, and out of his perfonal Eftate, 
And he did thereby, give unto k Knightly Danvers, 
Efq; to be paid out of his perfonal Eflate, twenty 
Guineas, as a Token of his Refpebl to him, which 
he would fooner have done, had he had an Opportuni¬ 
ty. He willed, that the Agreements, if any, made by 
R. B. Efq; or which fhould be made by him, with any 
of his Tenants in Suffolk, fhould hand and be per¬ 
formed j and that the laid Writing fhould be taken as 
Part of, and a Codicil to his Will. 

The faid Sir John Holt, by a fifth Codicil, dated 
1 ft of March, 1709, to be added to his Will, and 
which he defired might be taken for, and as Part of 
it; to all fuch Servants as attended him in his Sicknefs 
he gave Legacies, which he diredled to be paid foon 
after his Deceafe ; and to each of them he gave five 
Pounds apiece for Mourning. His Will was, that for 
one calendar Month, next after his Deceafe, his do- 
meftic Servants might be maintained at the Executor’s 
Charge. To T. P. he gave five Pounds, and five 
Pounds for Mourning. To R. B. Efq; he devifed 
ten Pounds for Mourning. To Mr. J. H. he gave 
ten Pounds. To his Executors he left Mourning. 

N.B. 

k He was the Author of the Abridgment, which he dedicated 
to the Chief Juftice, 
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K. B. His Lady, and one of his Truftees and EMU* 

tutors, were the only two Witnefjes to this Codicil 
Octavo Lie Menfis Julii Anno Lni milleftmo feptin- 

genteftmo decimo emanavit Commiffto Roberto Raymond* 
Arm. Solicit at or i Generali Lnce noftr^e Regina et Ed- 
wardo Ventris, Arm. ad adminiftrandum Bona, Jura, 
Credita, f/rashonorandi Viri Lni Johannis Holt, 
dVJilitis Capitalis Jufticiarii Domini noftra Regina ad 
Placita cor An ipfd Regina tenenda afftgnati Lefti haben- 
tis> &c. juxta Tenorem et EfteSlum Teftamenti et quinqm 
Codicillorum ejufdem Lefundi eo quod Guillielmus Lon- 
gueville, Arm. et Silvefter Petyt, Generofus, Executores 
in dido Teft ament o didi Lefundi nominat. Oneri Ex ecu- 
tionis eorundm Teftamenti et Codicillorum expreffe renun- 
ciaverint de bene et fideliter adminiftrando eadem ad fanc- 
ta Lei Evangelia jurat a Lna Anna Flo It, Vidua Re- 
lida didi Lefundi et Legal aria in dido Teftamento nomi- 
nata ncftris Admnis. cum dido Teftamento annexe prius 
renunciante prout ex Adis Curiae liquet. 

On the fifth Day of March, 1745, Adminiilration 
(with the Will and five Codicils annexed) of the Goods, 
Chattels, and Credits of the faid Sir John Holt, de- 
ceafed, left unadminiftred by Robert Raymond, E% 
her late Majefty Queen Anne s Solicitor General (af¬ 
terwards Robert Lord Raymond, late Lord Chief Ju- 
fticeof his Majefty’s Court of King's-Bench) and Ed¬ 
ward Ventris, Efq*, now alfo refpe&iively dcceafed, was 
granted to Thomas Thurfton, Efq-, the lawful Attorney 
of Rowland Holt, Efq} the great Grand Nephew and 
Heir at Law of the laid Sir John Holt, deceafed ; and 
as fuch the refiduary Legatee fubflituted in the faid 
Will, for the Ufe and Benefit of the faid Rowland 
Holt, now at Rome (for that William Longueville, Efq; 
and Silvefter Petyt., the Executors, named in the faid 
"Will, formerly renounced the Execution of the faid 
Will and Codicils, and Dame Ann Holt, Widow, the 

Relifc 
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Relief of the faid deceafed and Legatee, named lit 
the faid Will; alfo formerly renounced Letters of Ad- 
miniftration (with the faid Will and Codicils annexed) 
of the Goods of the faid deceafed ; the faid Thomas 
Thurfton being firft fworn duly to adminifter. 

On the fecond Day of December, 1762, Ad mi fixa¬ 
tion, with the Will, [as before] of the Goods, 
Chattels, and Credits of the Right Honourable Sir 
John Holt, Knight, late Lord Chief Juftice of her late 
Majefty Queen Ann9s Court of Queen* s~ Bench ± decea¬ 
fed ; left unadminifired by Robert Raymond, Efq; (af¬ 
terwards Robert Lord Raymond) and Edward Ventris, 
Efq; now alfo refpedfively deceafed, was granted to 
Rowland Holt, Efq; the Grand Nephew, Devifee in 
Tail, and as fuch the refiditary Legatee, fubftituted in the 
faid Will, having been firft fworn duly to adminifter; 
(for that William Longueville^ &c. [verbatim as before] 
and the Letters of Adminiftration (with the faid Will 
and Codicils annexed) of the Goods unadminiftred of 
the faid deceafed, granted to Thomas Thurfton, Efq*, 
as the lawful Attorney of the faid Rowland Holt> then 
at Rome, being ceafed and expired by Reafon of the 
Death of the faid Thomas Thurfton. 

The laft mentioned Rowland Holt, one of the pre- 
fent Knights of the Shire for the County of Suffolk, 
enjoys the Chief Juftice’s Eftate at this Day, being 
his Lordfhip’s own Brother’s third Son’s eideft Son 
and Heir. 

K Points 
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Points of Law, refolved by HOLT\ 
Chief Juftice, upon Evidence in Tri¬ 
als at Niji Prius. 

N. B. The Cafes are inferred in Order of Time. 

Lent Affizes, 1693, 5 Wil. & Mar. at Cambridge. 

THE Difpute a was between the Lord of the Manor 
and the Devifee of a Copyhold of the fame Ma- 

nor. And he ruled, c , 
That the Recital of the Will, m the Copy of the 

Admittance, was good Evidence of the Devife again 
the Lord or any other Stranger. But if the Suit ha 
been between the Heir of the Copyholder and the De¬ 

vifee, the Will itfelf ought to have been produced. 
2. That the foul Draught of the Steward of the 

Manor of the Admittance was good Evidence. 

* At the Sittings for Middlefex, Mich. 5 WIL & Mar. 

In Debt upon Bond, brought by J. S. Sheriff of 
the County of, CL.b The Defendant pleaded, that 
the faid Bond was acknowledged by J. N. to the Plain¬ 
tiff for the Office of Under-flieriff, and that he was 
Surety in the laid Bond-, and then he pleaded the 
Star, of 5 & 6 Edw. 6. Cap. 16. againff buying and lei - 
ing Offices, 13 c. and upon the Trial, A was produced 
as°a Witnefs, to give an Account, upon what Occa- 
fion this Bond was acknowledged, 13 c. and the Chier 

* Tuftice refilled to admit A to be a Witnefs, becaule it 
4 ap * 

a Lord jRaym. Rep. P. 735. 
* Lord Ro.jm. Rep. P. 733- 
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appeared, that he was privately intruded by both Par¬ 
ties, to make the Bargain, and keep it Secret. And 
a Truftee fhall not be a Witnefs, in order to betray 
the Truth. 

Nifi Trius, Eafier, 6 WiL & Mar. 1694. 

Where ^c purchafed the Intereft of a Leafe for 
Years, and the Writings were left in the Hands of B 
an Attorney, to draw an Alignment of; B drew it, 
and it was fealed, but B refufed to deliver it, until A 
paid for it; upon which A brought Trover againft B 
for the Deed : It was ruled, that the Addon well lay ; 
becaufe B might have an Adion for what he deferved, 
but he could not detain for it. 

At Guildhall^ Trin. 7 JVil. 3. 1695. 

In Cafe of d foreign Bills of Exchange, the Cuftom 
is, that three Days are allowed for Payment of them ; 
and if they are not paid upon the laft of the laid Days, 
the Party ought immediately to protefl the Bill, and 
return it, and by this Means the Drawer will be char¬ 
ged : But if he does not protefl; the laft of the three 
Days, which are caller the Days of Grace ; there, al¬ 
though he upon whom the Bill is drawn fails, the 
Drawer will not be chargeable ; for it lliall be reckon¬ 
ed his Folly, that he did not proteif, &c. but if it 
happens, that the laft of the faid three Days is a Sunday, 
ora great Holiday, as Chriftmas Day, &c. upon which 
no Money ufed to be paid, there the Party ought to 
demand the Money upon the fecond Day ; and if it is 
not paid, he ought to proteft the Bill the faid fecond 
Day ; otherwife it will be at his own Peril, for the 
Drawer will not be chargeable. Merchants in Evi- 

K 2 dence, 

c Lord Rajm, Rep. P. 73S. 
* Lord Raym. Rep. P. 743, 
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dence, fwore the. Cuftom of Merchants to be fuch, 
which was approved by the Chief Juftice. 

2. There is no Cuftom for the Proteft of inland Bills 
of Exchange, nor any certain Time aftigned by the 
Cuftom for the Payment of them ; therefore the Mo¬ 
ney ought to be demanded in reafonable Time, after 
it is payable ; and then if it is not paid, the Drawer 
will be charged. See the Statute of 9 Will. 3. Cap. 

*/• 

3. If the Indorfee of a Bill accepts but two Pence 
from the Acceptor, he can never after refort to the 
Drawer. 

4. The Notes of Goldfmiths (whether they be pay¬ 
able to Order or to Bearer) are always accounted among 
Merchants as ready Cafh, and not as Bills of Ex¬ 
change. 

5. The Time of receiving Money upon a Gold- 
fmith’s Note is immediately, or elfe it will be at the 
Peril of him who has the Note. Ele who delivers over 
the Note will not be charged, if the Goldfmith fail, 
as the Drawer of a Bill of Exchange would be ; but the 
Receiver is fuppofed to give Credit to the Goldfmith, 
and the Note is looked upon as ready Money, payable 
immediately ; and if he does not like it, he ought to 
refufe it; but having accepted it, it is at his Peril, 
(But note, if the Party to whom the Note is delivered, 
demands the Money of the Goldfmith, in reafonable 
Time, and he will not pay it, it will charge him who 
gave the Note. Hopkinse & Geary, Hill. 1 Ann. B. R. 
Guildhall.) 

6. A Goldfmith’s Note, indorfed, is as a Bill of 
Exchange againft the Indorfor. L'ajfel & Lee againfl 
Lewis. 

Lord Raym. R.ep. P. 744, Mod, Rep. Vol. 7. P. 139. 

At 
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At Guildhall, Eajler, 8 Wil. 3. 1696. 

A Creditor was f admitted to prove his Bond, and 
the Debt due upon it, upon plene adminiftravit plead¬ 
ed, he having before received it of the Adminiftrator, 
and delivered up the Bond. Kingfton againft Grey. 

At the Sitting at Weftminfter, Hil. 9 Wil. 3. 1697. 

In an ? Indidfment for a Nufance, it was ruled, that 
the Building of an Houfe in a largerManner than it was 
before, whereby the Street became darker, is not any 
public Nufance, by Reafon of the darkening. The 
King againft Webb. 

At Lent Aftizes at Winch eft er, 1697, 9 Wil. 3. 

If B, C and A, claim h Common in a Place called 
Dale, exclufively of ail other Perfons, and the Com¬ 
mon of Peonies in Difpute, B may be a Witnefs to 
prove that .Thas Right of Common there ; becaufe in 
Effedt it charges himfelf, viz. he admits another to 
have Common with himfelf*, but if the Prefcription be, 
that all the Inhabitants of Blackacre ought to have 
Common there; one of the Inhabitants cannot be a 
Witnefs, to prove that another of the faid Inhabitants 
ought to have Common there, becaufe in Effedt he 
would fwear to give himfelf Right of Common there. 
Hockley againft Lamb. 

At fame Lime and Place. 

Upon a Trial at Nifi Prius, it was ruled, 
1. That if A % plants a Tree upon the extreme!! Li¬ 

mits of his Lands, and the Tree growing, extends its 
Root into the Land of B next adjoining, A and B are 
Tenants in Common of this Tree. But if all the Root 

K 3 
f Lord Raym. Rep. P. 74^. 

Lord Raym. Rep. P. 737. 
h Lord Raym. Rep. P. 73* 9 

grows 



( i34 ) 
grows into the Land of A, though the Boughs over- 
ihadow the Land of A, yet the Branches follow the 
Root, and the Property of the Whole is in A. 

2. If there be two Tenants in Common of a Tree, 
and one cuts the whole Tree ^ though the other cannot 
have an Abtion for the Tree, yet he may have an Ac¬ 
tion for the fpecial Damage by this cutting •, as where 
one 1 enant in Common deftroys the whole Flight of 
Pigeons. Waterman againft Soper. 

At Niji Prius, at Guildhall, Puefday, Jan. 31, Hit, 
10. W. 3. 1698. 

It was ruled upon Evidence in Trial, 
1. That if the Goods of be feized upon a Fieri 

facias ifilled upon a Judgment obtained againfc A, and 
after the Seizure, A become Bankrupt •, this Act of Ban¬ 
kruptcy cannot affedt the Goods levied in Execution as 
aforefaid. But if A was a Bankrupt before the Seizure, 
and after the Bankruptcy, the Sheriff, upon a Writ of 
Fieri facias to him directed upon a Judgment obtain¬ 
ed againft A, feizes the Goods and fells them, and a 
Commiftion of Bankruptcy is granted, and the faid 
Goods affigned by the Commiftioners, the Afiignee of 
the Commiftioners may maintain Proven againft the 
Vendee of the Goods ^ but no Aftion will lie againft 
the Sheriff, becaufe he obeyed the Writ. 

2. If a Trader, hearing that a Writ of Fieri facias 
was ififued againft him, to the Intent to preferve his 
Goods.from being levied in Execution, clandeftinely 
conveys them out of his Houfe, and conceals them 
privately *, that does not amount to an A<ft of Ban¬ 
kruptcy. 

3. That a Seizure of Part of the Goods in an Houfe, 
by Virtue of a Fieri facias^ in the Name of the Whole, 
is a good Seizure of all. 

4. R 

fc Lord Raytn. Rep. P. 724, 725. 
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4« It was refolved in this Cafe, that if Goods of A 
<*are feized upon a Fieri facias, and fold to B, bond Fide, 
upon valuable Consideration; though 5 permits A to 
have the Goods in his Poflefiion, upon Condition that 
A Shall pay to B the Money, as he Shall raife it by the 
Sale of the Goods, this will not make the Execution 
fraudulent. And in fuch Cafe a fubfequent Adi of 
Bankruptcy by A will not defeat the Sale. But though 
the original Debt was juft, yet if the Execution was 
fraudulent, viz. upon any Truft, a fubfequent Adi of 
Bankruptcy will defeat it. Cole againil Davies. 

At Wejiminfter, 14 February, 1698, 1 o Wil. 9. 

A Conftable 1 may execute the Warrant of a Juftice 
of Peace, &c. out of his Liberty, but he is not com¬ 
pellable to execute it there. --— againft Norman 
and others. 

At Winch eft er. Lent Aflizes, 10 Wil. 3. 1698. 

It was ruled, 1. That a Man m may prefcribe for 
Common, for Cattle, levant and couchant upon a Mef- 
fuage. And the Chief Juftice faid, that he knew Hale, 
Chief Juftice, to have been of the fame Opinion at 
Norfolk Aftizes. 

2. By him a Man cannot prefcribe for common ap¬ 
purtenant to a harm ; becaufe it is uncertain, of what 
a Farm confifts, perhaps, of ten Acres, or of an hun¬ 
dred Acres ; but the Prefcription ought to be laid, to 
a Mefluage and fo many Acres of Land. But if there 
is an antient Farm, and the fame Lands always occu¬ 
pied with it; a Man may have Common of Pafture, 
to departure his Cattle tilling that Farm. Hockley a- 
gainft Lamb. 

1 Lord Raym. Rep. P. 736. 
® Lord Raym. Rep. P. 726. 

At 
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At the fame Affizes. 

A makes his Will in thefe n Words, viz. I De- 
vife to J. S. all thofe my Lands in Bramfted, in the 
County of Surrey, in the Foffeffion of John Ajkley \ - 
whereas, in Fad, A had not any Lands in Surrey, but 
he had Lands in Bramfted in Hampfhire, in the Poffef- 
jfion of John Afhley. And in an Ejedment brought by 
the Heir of A, for thefe Lands in Hampfhire, againft 
the Devifee \ it was ruled, that thefe Lands in Hamp¬ 
jhire would pais by this Devife, and the Plaintiff was 
Nonfuit. Haftead againft Searle. 

At Hertford^ Lent iodizes, 1698, 10 Will. 3. 

In Trefpafs 0 brought againft the Sheriff for Goods 
taken, upon not guilty pleaded, he gave in Evi¬ 
dence, that he levied them in Execution, by Virtue of 
a Fieri facias. The Plaintiff made Title to the Goods 
by a prior Execution, but fraudulent, and by Bill of 
Sale made of them to him by the Officer, viz. the 
Sheriff, Predeceffor to the Defendant. And upon 
this Trial, it was ruled, after Argument of the 
Council of both Sides, that the Defendant, though 
Sheriff, ought to give in Evidence, a Copy of the 
Judgment, but it would have been otherwife, if the 
Trefpafs had been brought by the Perfon againft 
whom the Fieri facias iffued. Lake againft Billers and 
others. 

At Dorchefter, Lent Affizes, 10WU. 3. 1698. 

At a Trial at Nifi Prius> it was ruled, that if a Man 
F pteicribes for Common for a certain Number of Cattle, 
as appurtenant, E5V. it is not neceftary, nor material 
to fhew that they were levant and couchant, becaufe it is 

riQ 
n Lord Raym. Rep. P.728. ‘ 1 
0 Lord Raym. Rep. P.733. 
j? Id. 726. 
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no Prejudice to the Owner of the Soil, for that the 
Number is afcertained. Richards againil Squibb. 

At fame Rime and Place. 
* 

It was ruled, that if A poftfeffed q of a Term for an 
hundred Years, grants the Land, habendum for forty 
Years, to begin after his Death ; it is a good new 
Leafe; And a Man poffefTed of a Term for twenty 
Years, may grant the Lands for nineteen Years, to 
commence after his Death, and it will be good for fo 
many of the twenty Years, as fhail be unexpired at the 
Time of his Death. 

At Guildhall, 1698. 10 Wil. 3. 

A Bank r Bill was payable to A, or Bearer, A gave 
it to B, B loft it, C found it, and afftgned it over to 
D for valuable Conftderation. D went to the Bank 
and got a new Bill in his own Name *, A brought Pro¬ 
ven againft D for the former Bill, and ruled, than an 
Addon did not lie againft D, becaule he had it for va¬ 
luable Conftderation. 

At Guildhall, May 31, in Eajler Term, 10 Wil. 3. 
1698. 

In an Adlion brought 5 upon a Policy of Infurance 
qf a Ship, if it appears upon the Evidence, that the 
Ship wras condemned by Procefs of Law, and feized ; 
by this Sentence the Property and Ownerfhip are 
deft roved, and there is no Remedy upon the Policy of 
Infurance. 

At fame Rime and Place. 

That in an Action 1 upon a Policy of Afturance of a 
Ship, if the Plaintiff’s Witnefs fwears, that the Ship 

was 
? Lord Raym. Rep. P. 73 7. 
r Lord Raym. P.ep. P. 738. 
s Lord Raym. Rep P. 724. 
\ Lord Raym. Rep. P, 732. 
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was condemned by Procefs of Law, it is good Evi¬ 
dence to prove it *, but if the Defendant had offered 
that Matter in Evidence by his Witneffes, it would not 
have been fufficient without producing the Sentence of 
Condemnation. 

At Brentwood* Summer AfTizes, io JVil. 3, 

It was ruled, upon Evidence at Nifi Prius, u that if 
Copyhold Land be furrendered to the Ufe of a Will, 
&c. and afterwards the W ill devifes this Land to By 
and his Heirs, upon Condition that he pay 100/. with¬ 
in fix Months after the Death of the Devifor to J. S. 
If the Money is not paid, J. S. ought to be admitted, 
and then he muil make an adtual Entry before he can 
furrender, and therefore in. the prefent Cafe, a Surren¬ 
der made by J. S. before adual Entry was held ill. 

Clerke againft How. 

At Rygate in Surry y in Summer AfTizes, 10 Wil. 3. 

It was held, u upon Evidence at a Trial, that Co¬ 
parceners may join in Ejedtment. And that the Cafe 
in Moor, 682, n. 939, was not Law. Boner againft 

Juner. 

At fame Time and Place. 

It was ruled, upon x the Evidence, that becaufe in 
the Spiritual Court, after Probate of a Will, 6 Months 
are allowed to regifter it, and when it is regiftered, it 
is regiftered by the Original, but the Probate is figned 
by the Regifter only upon the Atteftation of the Proc¬ 
tor, and the Examination of him-, therefore a Will 
proved in 1666, in the Archdeacon’s Court' of Londony 
and the Office was burnt in the Fire of London loon 
after, and the Probate was produced in Evidence to 

prove 
“''Lord Raym. Rep. P. 726. 
x Lord Raym. Rep. P. 732. 
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prove the Will with all thefe Circumftances •, it was 
denied to be good Evidence to prove the Will. 

At fame Time and Place. 

It was ruled, that the Service of an Apprenticefhip 
feven Years beyond the Sea, though the Defendant 
was not bound, excufes from the 5 Eliz. Cap. 4. 
Frith y again!! For in. 

At Summer Affizes, 1 o Wil. 3. 1698, at Canterbury 
in Kent. 

At at a Trial in Ejedhnent, upon the z Evidence it 
appeared, that a Will was made by William Horn, in 
1647, of the Lands in Queftion, which Will was loft, 
but Mention was made of it in the Calendar (which is 
the Index of the Regifter of the Spiritual Court) and 
alfo in the Seal-Book. A Commiffion iffuecl in Aprils 
1648, to examine the Executors upon their Oaths, &c. 
and that being returned. Probate was granted the ele¬ 
venth of May, 1648, which Probate was produced in 
Evidence. And the Chief Juftice, allowed it to be 
good Proof of the Will, but he referved it for his fur¬ 
ther Confideration. Afterwards the Parties agreed. 
But he afterwards, as well in the King’s-Bench, as at 
Nifi Prius, upon other Trials declared, that he held it to 
be good Evidence, and that he continued of his former 
Opinion. And he then faid, that without Doubt the 
Regifter’s Book is good Evidence to prove a Will. St. 
Leger again ft Adams. 

At Hertford^ Summer Affizes, 10 Wil. 3. 1698. 

In Cafe for Popping the Plaintiff’s Lights, the De¬ 
fendant a pleaded, not guilty *, and gave in Evidence, 

that 
y Lord Raym. Rep. P. 738. Caf. Temp. Holt, P. 675. pi. 2, 

Salk. P.67, pi. 5. 
z Lord Raym. Rep. P. 731. 
* Lord Raym. Rep. P. 732. 
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that the Corporation of Hertford, were Lords of the 
Soil where, CtV. and prefcribed to fet up Stalls there, 
being near the Market-place. And it was admitted 
to be given in Evidence upon the general Iffue, 
becaufe this is to claim Property in the Soil; but 
where the Defendant, or he under whom he claims, 
claim only a particular Benefit, as Common, or Eafe- 
ment, as a Way, and not the Property in the Soil ; 
he ought to plead it fpecially, and cannot give it in 
Evidence upon the general Iffue pleaded. Kent againft 
Wright\ 

At fame Time and Place. 

Juftices b of Peace make a Warrant to levy a Poor’s 
Rate upon J. S. which was diredted to the Conftables 
of the Parifli of A. J. S. had Land in A, upon which 
he had no Chattels; but his Houfe flood in the adjoin¬ 
ing Parifh of B, in the fame County, in which J. S. 
had Goods. The Conftables of A levied thefe Goods 
by Virtue of the faid Warrant, and ruled upon Evi¬ 
dence, at the Trial, that the Goods were well levied. 
Hampton againft Lammas. 

\ 

Mich. 10 Wil. 3. 

The c Inhabitants of every Parifh of common Right, 
ought to repair the High-ways ; and, therefore, if par¬ 
ticular Perfons are made chargeable to repair the faid 
Ways, by a Statute lately made, and they become in- 
folvent, the Juftices of Peace may put that Charge up¬ 
on the Reft of the Inhabitants, 

Same Term. 

He faid, d that if a Man deftroys a Thing that is de¬ 
fined to be Evidence againft himfelf, a fmall Matter 

will 
b Lord Raym. Rep. P. 735. 
c Lord Raym. Rep. P. 723. 
A Lord Raym. Rep. P. 731. 
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will fupply it; and therefore the Defendant having 
tore his own Note figned by him, a Copy fworn was 
admitted to be good Evidence, to prove it. 

Same Term. 

If a Man e be hung in Chains upon my Land ; after 
the Body is confumed, I fhali have the Gibbet and 
Chain. Said upon a Motion for a new Trial. 

At Guildhall, fame Term. 

It was ruled, that if A being a Pawn broker, im- 
ploys B his Servant, in the Way of his Trade, and B, 
upon Pawn of Goods, lends Money to C, C tenders 
the Money to B at the Day, and demands the Goods, 
B fays that the Goods are fold *, Trover will lie for C 
again ft A. Jones f againft Hart. 

At Nifi Prius at IVeJlminfter, the firft Sitting after Mi¬ 
chaelmas Term, i o Wil. 3. 1698. 

It was ruled, that every Man s of common Right 
may juftify the going of his Servants, or of his Horfes, 
upon the Banks of navigable Rivers, for towing Barges, 
&c. to whomfoever the Right of the Soil belongs. 
And if the Water of the River impairs and decreafes 
the Banks, &c. then they fhall have reafonable Way 
for that Purpofe in the neareft Part of the Field next 
adjoining to the River. And he compaired it to the 
Cafe, where there is a Way through a great open 
Field, which Way becomes founderous; the Tra¬ 
vellers may juftify the going over the Outlets of the 
Land not inclofed next adjoining. Young againft- 

At 

* Lord Raym Rep. P. 738. 
f Lord Raym. Rep. P. 738, 739. Caf. Temp, Holt, P. 642. pi. 

3. Salk. 441. pi. 2. 
£ Lord Raym, Rep. P, 725. 
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At Lent Affizes at Thetford, 11 Will. 3. 1699. 

Depositions sin Chancery, referred to be admitted in 
Evidence, after the Bill was difmiffed. But it was 
referved as a Point for further Confideration ; and af¬ 
ter Confederation, and Conference had with the Prac- 
ticers in Chancery, Holt gave his Opinion, that not¬ 
withstanding fuch Difmiffion of the Bill, the Depofi¬ 
tions were good Evidence. Smith againft Veale. 

At the Sittings for Middlefex, 14 Feb. u W. 3. 1699. 

In indebitatus ajfumpfit upon a Taylor’s Bill, upon 
non ajfumpfit pleaded, and Trial, the-Plaintiff produ¬ 
ced in Evidence his Shop-book, written by one of his 
Servants, who was dead. And upon Proof of the 
Death of the Servant, and that he ufed to make fuch 
Entries of Debts, GSV. It was allowed to be good E- 
vidence, without Proof of the Delivery of the Goods, 
&c. and this was faid to be as good Proof, as the Proof 
6f a Witnefs’s Hand (who was dead) fubfcribed to a 
Bond, &c. And notwithflanding the Statute of 7 Jac. 
1. Cap. 12. fays, that a Shop-book (hall not be Evi¬ 
dence after the Year, yet the Chief Juftice did not hold 
fuch Book to be good Evidence within the Year alone. 
Pitman againft h Maddox. 

At Lent A Sizes at King ft on, 1699, n Wil 3. 

It was ruled, that fuch Leafe for three Years of 
Lana, as 1 will be good without Deed, within the 29 
Car. 2. Cap. 3. mud be for three Years, to be com¬ 
puted from the Time of the Agreement, and not for 
three Tears to be computed from any Day alter. Raw¬ 
lins againft Turner. 

At 
g Lord Raym. Rep. P, 73 
« Lord p. 732, 733. 2 Salk. 690. pi. 2. Caf. Temp. 

Bolt, 298. pi. 24. r 
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f n 

At Lent AffiZes at Eajl Grinfiead, in Sujfex, 1699, 
11 Wil. 3. 

t 

In 1 indebitatus ajfumpjit upon an infimul computaffei, 
and non ajfumpjit pleaded, it appeared- upon the Evi¬ 
dence at the Trial, that the Debt for which the Ac¬ 
count was made, was in Right of A, to whom the 
Plaintiff was Executor. And Holt feemed to be of 
Opinion, that it was againft the Plaintiff •, but ordered 
that it fhould be faved as a Point for his Opinion, and 
that, in the mean Time, the Plaintiff fhould have a 
Verdidt fubjedt to his Opinion. 

At fame Time and Place. 

It was ruled, that if an Anfwer to Interrogatories 
in ^Chancery be given in Evidence at a Trial, they 
ought to be proved by the Examiner himfelf, to have 
been taken the fame Day that is mentioned upon them'. 
Goring againft Evelin. 

At Derby, Summer Affizes, 1699, 1 x Wil. 3. 

Debt s againft the Heir upon the Bond of the An- 
ceftor, £sfc. Riens per difeent was pleaded. The Eleir 
gave in Evidence, an Extent againft him upon a Debt 
owing by his Father upon Bond to the King. And it 
was ruled, that a Copy of the Bond fworn, or the Bond 
itfelf, ought to be given in Evidence, the Suit being 
by a Creditor, otherwife the Extent fhould be allowed. 
And for want of this, fuch Extent was difallowed, and 
next Morning, in another Trial between Horne and 
the faid Defendant Adder ley, the Bond acknowledged 
by his Anceftor to the King, was produced in Evi¬ 
dence, the Iffue being the fame as in the other Action. 
Sherwood againft Adder ley. 

L . At 
1 Lord Raym. Rep. P. 733. 

m Lord Raym. Rep. P. 734. 

1 Lord Raym. Rep. 734, 735. 
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At Summer Affizes at Warwick, 1699, 11 Wit. 3. 

It was ruled, s that if A be feized of the Manors of 
B and C, and during his Seifin of both, he caufes a 
Survey to be taken of the Manor of By and afterwards 
the Manor of B is conveyed to A, and after a long 
Time there are Difputes between the Lords of the 
Manors of B and C about their Boundaries ; this old 
Survey may be given in Evidence *, and fo it was done 
in this Cafe. Contra, if the two Manors had not been 
in the Hands of th 5 fame Perfon at the Time of the 

! 

Survey taken. Sir John Bridgman againft Jennings. 

At fame dime and Place. 

A Deed s was produced, to which there were two 
Witneffes, one of whom was blind. It was ruled, 
that fuch Deed might be proved without proving that 
this blind Witnefs is dead, or without having him at 
the Trial, proving only his Hand 3 and fo it was done 
in this Cafe. Wood againft Drury. 

At fame Dime and Place. 

Upon a Trial at NifiPrius, it was ruled, £ that if A* 
not having any Thing in certain Land, demifes it by 
Indenture to A, and afterwards A purchafes the Land, 
this will be a good Leafe by Efioppel. But if it ap¬ 
pear by Recitals in the Leafe, that A had nothing at. 
the Time of the Dernife, and afterwards he purchafes 
the Land as aforefaid, that will not enure by Eftoppel. 
Hermitage againfl: Tomkins. 

At fame Time and Place. 

If the u Sheriff upon an Extent for the King againfl 
Ay feizes the Goods of By B cannot have Drover againft 

the- 
5 Lord Raym. Rep. P. 734. 
t Lord Raym. Rep. P. 729. 
u Lord Raym. Rep. P. 736, 
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the Sheriff, becaufe by the Seizure, the Property veil* 
ed in the King. The King againft Woodward. 

At fame Time and Place. 

An w Extent in Aid, found Andrews Debtor to the 
King, and Thomas Woodward Debtor to Andrews ; 
upon which the Goods of Thomas Woodward were feiz- 
ed in the Hands of John Woodward *, John Woodward 
came in, and traverfed the Inquifition, that they were 
not the Goods of Thomas Woodward, but of himfelf, 
and the Verdidf v/as for Part for the King, and for 
Part for the Defendant. And the Queftion was, who 
fhould pay the Fees in Court, &c. becaufe the Defen¬ 
dant is Adtor, for if it were found for the King, no 
Judgment fhould be given •, but if, &c. for the De¬ 
fendant, an amoveas Manus muff be awarded. And it 
was ruled, that the Defendant ought to pay the Fees, 
Same Cafe. 

At Summer Affixes at Lincoln, 1699, 11 Wil. 3= 

Ruled in Evidence, at a Trial, in an Adlionof falfe 
Imprifonment *, 

If Ax has a Chamber adjoining to the Chamber of 
B, and has a Door that opens into it, by which there is 
a Paffage to go out; and A has another Door which C 
flops, fo that A cannot go out by that, that this is no 
Imprifonment of Ay by C, becaufe A may go out by 
the Door in the Chamber of Z?, though he be a Tret 
paffer by doing it. But A may have a fpecial Addon 
upon his Cafe againPc C; the Plaintiff was nonfuit. 
Wright againft Wtlfon. 

L 2 

w Lord Ray?n. Rep. P. 736. 
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At tbs fame Time and Place, and at Aylejbury, 

If /i y has Pofieffion of Land for twenty Years un¬ 
interrupted, and then B gains Pofieffion, upon which 
H brings Ejectment *, though H is Plaintiff, yet his 
PoiTeffion for twenty Years will be a good Title foil 
him, as well as if H had been then in Pofifeffion ; be- 
caufe PoiTeffion for twenty Years now, by Virtue of the 
Statute, 21 Jac. i. Chap. 16. is like a Defcent at 
Common Law, which tolls the Entry. Stocker againft 
Berny. 

* 

At Lent Affizes at Thetford, 16 Marche 12 IViL 3, 
1700. 

It was ruled, upon Evidence, at a Trial at Nifi Pri- 
tts, y that a Ship-Carpenter is within the Statutes of 
Bankrupts •, but a Cafe was made of it; for the Chief 
Juftice’s farther Confideration. 

2. He held, that if A becomes Bankrupt, and then 
fells Goods to 4?. B fells them to C, which is a Con- 
verfion •, then a Commiffion of Bankrupt is fued, and 
an Affignment made by the Commiffioners to A, wdio 
brings Proven againft C, the Action well lies; but that 
Point was alfo referved for his Conftderation. 

3. If the Petition to the Lord Chancellor, mention¬ 
ed in the Declaration recites, that the Bankrupt was 
indebted in 300/. and the Petition produced at the 
Trial recites, that he was indebed in 150/. yet that is 
no material Variance. 

4. There is no need to produce, at the Trial, the 
Petition made to the Lord Chancellor, becaufe it may 
have been by Parol, though the Practice hath been o- 
therwife. Kirne againft Smith and others. 

; < > . .... ’ A; 

y Lor.d Raym, Rep. P. 741. 
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At the Affizes at Bury, in Lent^ 12 Jffi//. 3. 1700, 

yf n demifed Ground to A, which was Failure, ex¬ 
cept the Trees ; B put in his Cattle to feed, which 
barked the Trees *, A cannot have 0 Trefpafs againft B. 
Glenham againft Hanby. 

. * 

At Affizes, 12 Wil. 3. 1700, at Bedford* 

In p Cafe upon a fpecial Promife, to deliver good 
merchandifable Wheat, upon non afjumpfit pleaded ; at 
the Trial, the Plaintiff’s Witnefs fwore, that it was a- 
greed, that he fhould deliver good fecond Sort of 
Wheat3 and held this a Variance, and the Plaintiff' 
was nonfuited. 

At Norwich, Summer Affizes, 12 Wil. 3. 1700. 

It was ruled, upon Evidence, at a Trial at NifiPri- 
tiSy that if in indebitatus ajfumpjit for Goods, z fold and 
delivered, upon non affumpfii pleaded, the Defendant 
gives in Evidence, that the Debt was attached by fo¬ 
reign Attachment in London, upon a Plaint levied by 
yf. S. (to whom the Plaintiff was indebted) againft the 
Plaintiff, the Defend ant.will be driven to prove, 
that the Plaintiff was indebted to J. S. becaule the 
Plaintiff has no Notice of the foreign Attachment; and 
therefore it may be only a Contrivance by the Defen¬ 
dant and J. S. to bar the Plaintiff of his prefent Adtion. 

2. In inch Cafe, the Plaintiff may fhew in Evi¬ 
dence, that the Suit in London was after an Original 
filed by ffe Plaintiff in fome one of the fuperior Courts ; 
and that will avoid the Operation of the foreign At¬ 
tachment. 3. If 

n Lord Raym. Rep. P. 739. 
0 This was ruled upon a Point, made and referred to the Chief 

Juftice, upon hearing Council feveral Times; Note, at firit he was, 
of a contrary Opinion. Lord Raym* Rep. F. 739, 

p Lord Raym. Rep. P. 735. 
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3. If the Original did not iflue before the Plaint 

was entered in London, but only was antedated, and 
bore Tefie before, and no Arreft was made before upon 
it; that will not avoid the foreign Attachment. But 
this latter Point Holt referved for his farther Confider- 
ation. But (as Lord Chief Jnftice z Raymond heard) he 
was afterwards of the fame Opinion. Palmer againft 
Hooke or Gouche. 

$ 

At fame Time and Place. 

Ruled upon Evidence, at a Trial in falfe Imprifon- 
ment, that the h Officer cannot juftify the Imprifon- 
ment of a Man for Non-payment of Taxes under the 
general printed Warrant, which the Collectors have, 
figned by two Juftices of Peace ; but they ought to have 
a fpecial Warrant. Majlers againft Butcher. 

Ax Bury^ Summer Affizes, 12 Wil. 3. 1700. 

In an Indictmentc for Forgery at Common Law, tho* 
it is not fhewn, that the Party was prejudiced, yet the 
Indictment is good. Contra, in an Action of forger 
des faux Baits. Therefore where the Indictment was 
for Forgery of a Surrender of the Lands of J. S. and it 
was not fhewn in the Indictment, that J. S. had any 
Lands; yet upon Motion in Arreft of Judgment it 
was held good ; and Judgment was given againft the 
Defendant, being an Attorney, that he (hould ftand 
in the Pillory. Another Exception was, that the In¬ 
dictment was, quod falfo conirafecit Scrip turn ^ which 
is repugnant ; yet held good. The King againft 
Go ate. 

June 

a Lord Raym. Rep. P. 727. 
b Lord Raym. Rep. P. 740. 
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June 4, 1700, at Guildhall, at Nift Prim. 

If a 1 Ship be bound for the Eaft-Indies, and frohl 
thence to return to England, and the Ship unlades at' 
a Port in the Eaft-Indies, and takes Freight to return 
to England, and in her Return fhe is taken by the E- 
nemies *, the Mariners ihall have their Wages for the 
Voyage to the Eaft-Indies, and for half the Time that 
they flayed there to unlade, and no more. 

At the Sittings at Weftminfter* 13 February, 12 Wil. 3, 
1700. 

Mr. R. Vaughan e fent a Box with an hundred Gui¬ 
neas, GT. in it, by Eiiey ^ the Carrier, to London, 
upon which Box, the Direction was only, 66 To Mr. 
Vaughan, Member of Parliament'5. carried the 
Box to London, and upon his Arrival, Cowling, an 
Inn-keeper in Piccadilly, came to Eiiey's Inn for Goods 
directed to be left at Cowling's Houle. Afterwards^ 
this Box being loft, Eiiey pretended that it was deli¬ 
vered to Cowling among other Goods, upon which Eiiey 
brought an A&ion of Erover againft Cowling ; and a£ 
the Trial, Mrs. Vaughan, the Wife of Mr. Vaughan, 
was produced to be a Witnefs, to prove what was in the 
Box, and Holt refufed to admit her to be a Witnefs ; 
becaufe, whether Eiiey recovered or not, this Verdidt 
might be given in Evidence by Mr. Vaughan, in an 
Action to be brought by him againft Eiiey, withOatft 
made of what was fworn for Eiiey in this Trial. Eiiey 
againft Cowling. 

At Guildhall, Nos. 23. Mich. 12 IVil. 3. 1700. 

In Cafe * upon a Bill of Exchange, upon the Evi¬ 
dence at the Trial, the Cafe was thus.. A drew a Bill of 

Ex- 
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Exchange Upon B± payable to C, at Paris -, B accepted 
the Bill, C indorfed it, payable to D -9 D to E E to 
F-, F to G *, G demanded the Bill to be paid by B, 
and upon Non-payment, G pro celled it within the 
Time, &c. and then G brought an A£lion againft D, 
and it was well brought, and he recovered. After¬ 
wards, D brought an Addon againft B, and though D 
produced the Bill and the Protect, yet, becaufe he 
could not produce a Receipt for the Money paid by 
him to G upon the Proteft, as the Cuftom is among 
Merchants, as feverai Merchants upon their Oaths af¬ 
firmed, he was nonfuit. But Holt feemed to be of 
Opinion, that if he had proved Payment by him to 
G, it had been well enough. Mendez againft Carre- 
roon. 

At Maidftone. Lent Aflizes, 13 WiL 3. 1701. 

William Denne, f poffefled of a Farm for a thoufand 
Years, afligned it to Ralph Philpot, for a collateral Se¬ 
curity, againft a Bond in which Philpot was bound joint¬ 
ly with Denne for the Debt of Denne, in 1655. Phil¬ 
pot died, leaving R. Philpot, his Son, his Executor. 
William Denne died, leaving Katherine Denne, his Wife, 
his Executrix, and Katherine Denne, his Daughter, his 
Heir. In 1674, R. Philpot, Executor of Ralph Phil¬ 
pot, and Katherine Denne, the Executrix of William 
Denne, and Katherine Denne, the Heirefs of William 
Denne, afligned this Term of a thoufand Years to John 
Harrifon, with Condition, that upon Payment of 20c/. 
the Con fide ration of the laid Aflignment, by Katherine 
Denne, the Executrix, &c. Katherine Denne received 
the Profits till 1691, and flie paid the Intereft to the 
fame Time. And it was ruled, in an Ejectment 
brought by the Executor of Harrifon. 

1. That 

{ Lord Raym. Rep. P. 74o. 
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i* That he was not barred by the Statute of Limi¬ 

tations, becaufe the Statute did not prejudice at the 
Time of the Affignment, there being but nineteen 
Tears elapfed *, and then the joining of him in the 
Affignment, who had the Title to take the Advantage 
of the Statute, gives a new Title. 

2. If a Man makes a Mortgage for collateral Secu¬ 
rity, although the Mortgagee is not in Poffeffion for 
twenty Years and more ; yet, if the In ter e if be paid 
upon the Bond, according to the Agreement of the 
Parties, it fhall not be barred by the Statute of Limita¬ 
tions. Hatcher againft Fineux. 

i 

At fame Time and Place. 

Debt for Rents Upon nil dehit pleaded, the Plain¬ 
tiff gave in Evidence, a Note in Writing, by which 
the Defendant was to hold for one Year, rendering Rent 
of 15/. and, in Faff, he was Grantee of a Reverlion 
expectant upon an Eft ate for Life, which Life was 
dead at the Time of the giving of the Note, which 
Grant was forty Years before, and he was never in 
Poffeffion, but the Tenant for Life was all the Time in 
Poffeffion during his Life. The Defendant gave in 
Evidence, a Prior Grant of the faid Reverlion. And 
if was ruled, that the Defendant, in this Cafe, may 
give in Evidence, nil habuit in tenementis, the Plaintiff 
having never been in Poffeffion, notwithftanding the 
Note figned by the Defendant, by which he agreed to 
hold, &c. but if the Plaintiff had been in Poffeffion, 
though but Tenant at Will, (Ac. then the Defendant 
could not have given this in Evidence, without having 
been evi&ed. Plaintiff was nonfuit. Chettle againft 
Pound. 

M At 

§ Lord Rajm, Rep. P. 74.6. 
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At the Sitting in Middlefex, after Eafter Term, 13: 

£Fz7. 3. 1701. 

A Jewel h cannot be an Heirloom, but only Things 
ponderous, as Carts, Tables, &c. Ruled, in Trover? 
for a Chain of Pearl. See Co. Lit. 18. b. That the 
antient Jewels of the Crown are Heir-looms. Lord 
Pel re again!! Rene age. 

Trinity, 13 WiL 3. 1701, Guildhall, London, 

In Debt k upon Bond, brought again!! the Defen¬ 
dant, as Heir to his Father, &c. Riens per difcent plead¬ 
ed, the Plaintiff replied Affets, and Iffue thereupon. 
And the Evidence was, that the Obligor, the Defen¬ 
dant’s Father, devifed to the Defendant, his Son and 
Heir, certain Meffuages in Ex chequer-alley in Fee, but 
chargeable with an Annuity, or Rent-charge, payable 
to the Defendant’s Mother. And it was held, that 
thefe Meffuages defcencled to the Defendant, and were 
Affets. For the Difference is, where the Devife makes 
an Alteration of the Limitation of the Effate, from that 
which the Law would make by Defcent; and where 
the Devife conveys the fame Efface, as the Law would 
make by Defcent, but charges it with Incumbrances. 
In the former Cafe, the Heir takes by Purchafe, in the 
latter by Defcent. Emerfon againft Inchbird. 

> • 

At Brentwood, Summer Affizes, i^ Wil. 3. 1701. 

In Cafe for Words, 1 which imported the commit¬ 
ting of Adultery by the Plaintiff, with Jane at Sliley 
the Defendant, in Mitigation of Damages, may give 
in Evidence, that the Plaintiiff committed Adultery 

N with 
h Lord Raym. Rep. P. 728. 
k Lord Raym. Rep. P. 728. 

1 Lord Raym. Rep, F, 727. 
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With Jane at Stile, but not with any other Womafr, 
Smithies againft Dr. Harrifon. 

At the Summer Aftizes at Horjham in Suffix, 13 Wil. 3. 
1701. 

Claxmore « brought an Ejectment againft Searle, Field, 
and Falkner appeared, and confeffed Leafe, En¬ 
try, and Oufter. Searle and Falkner did not appear, 
nor confefs Leafe, Entry, and Oufter. Upon which, 
by the Direction of Holt, Verdict was given by the 
Jury for the Plaintiff againft Field generally ; and Ver- 
di£t was given againft the Plaintiff fox Searle and Falk¬ 
ner •, and Indorfement was made upon the Poftea, that 
this Verdidt was for Searle and Falkner, becaufe they 
did not appear and confefs Leafe, Entry, and Oufter : 
And for this Reafon, that they fhoufd not have Cofts 
againft the Plaintiff, and that the Plaintiff fhould have 
Judgment againft the cafual Ejebtor, for fuch Land as 
were in the Poffeffion of Searle and Falkner. Claxmore 
againft Searle, Field, and Falkner. 

At Guildhall, the Sitting after Hilary Term, 1 Anne, 
1702. 

Depofitions 0 in Chancery, admitted in Evidence 
after the Bill was difmiffed. Smith againft Veale. 

At Hertford, Lent Aftizes, Mar.i$, 1702, 1 Anne. 

In ajfumpjit p upon non aft imp ftt infra [ex annos plead¬ 
ed, the Evidence was, that after the fix Years the De¬ 
fendant affumed to pay, if the Plaintiff would come 
to Account. And it was ruled, that this did not re¬ 
vive the Promife, becaufe it was not an abtual Promife. 
Sparling againft Smith. 

At 
m Lord Raym. Rep. P. 729. 
0 Lord Raym. Rep. P. 735. 

? Lord Raym. Rep. P. 741. 
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At Lent AfTizes at Maidftone, in 1702, 1 ^00*. 

In Ejedlment upon the Trial, q the Copy of the Re¬ 
gister of a Will was produced in Evidence, to prove a 
Pedigree, and not to derive any Title by the Will; 
and alfo the Probate of the fame Will was offered for 
the fame Purpofe. But they were refufed to be admit¬ 
ted. For, 

1. As to the Probate, it is only Evidence of a Will 
as to Chatties. 

2. Holt faid, that there was the fame Reafon to ad¬ 
mit the Copy of the Regifter to be Evidence, as the 
Copy of Court-rolls, or of a Regifter of a Church * 
but the Practice has been always otherwife, which he 
would not fubvert; and therefore the Copy of the Re¬ 
gime r not being Evidence to prove the Will, it can¬ 
not prove the Pedigree, becaufe that depends upon 
the Credit of its being a Will, which is not proved 
by the Copy of the Regifter; therefore the Evidence 
was denied to be admitted by him. Dike again it Pol- 
hill. 

At Guildhall. 

The n Servants of a Carman run over a Boy in the 
Streets, and maimed him by Negligence; and an A&ion 
was brought againft the Matter, and the Plaintiff reco¬ 
vered. The Servants of yf, with his Cart, run againft 
the Cart of R, in which there was a Pipe of Wine, viz. 
Sack, and overturned it, whereby the Sack was fpoil- 
ed and run into the Street; and an Aft ion was brought 
againft the Mafter, and held good. 

s Lord Raym. Rep. P. 744, 745. 
P Lord Rajtti. Rep. P. 739. 

F I N I S. 
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PREFACE. 
LORD Chief Juftice Holt*s Arguments and Relb- 

lutions, were the Glory and Happinefs of the 
Age in which they were pronounced, they have 

been the Guide and Imitation of fucceeding ones, and 
will continue to be fo to all future ones. England is 
as much obliged to his Lordfhip’s Adminiftration, as 
to the Law itfeif: For though the Law is projected 
upon the fined Polity in all the known World ; yet, 
without a Magiftrate, it is but a dead Letter : Let ids 
Excellency be what it will, it’s good Influence and Ef¬ 
fects will entirely depend upon the Integrity and Abi¬ 
lities of thofe who are to carry it into Execution. 

The following Table is calculated to refer the Rea¬ 
der to innumerable Infiances of that Integrity, and of 
thofe Abilities. The Plan, the Author confeffes, he 
took from the Table at the End of Jacob's Law Dicti¬ 
onary, which he flatters himfelf he has much improv¬ 
ed. The Books having an Afteric before them, were 
either not published when Jacob wrote, or omitted 
by him. The Account of the refpeClive Authors in 
the Notes, it is hoped, will be ufeful as well as amu- 
fing. 

C. > 
Garth. (a) - 
* Cafi Ferny. Holt, (b) 

Comb. (c) —* 
* Com. Rep. (d)- 

F. 
% Fortefc. Rep. (e) — 
* Freem. (0 ——* 

Cartbew’s Reports, 1728, 
Cafes determined’ while Holt 

was Chief Juftice. 1738. 
ComberbacF s'Reports. 1724. 
Comyns Reports. 1744. 

FortefcuCs Reports. 1748. 
Freeman9s Reports, 1742. 

A 2 H. 
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iv PR 

Kel. (*) E— 
L. 

Lev. (h) —— 

M. 

3? 4”> 5* MIod. ' — 
6. Mod. (0 ——- 
7. Mod. (*) — 
* 11. Mod. (!) — 
* 12. Mod. (f) — 

E FACE. 

Kelyng's Reports. 170$. 

Levinz9s Reports. 1702. 

Modern Reports. 1757. 
Modern Cafes. 1757. 
Modern Cafes by Farrejley. 1757. 
Cafes in the King9s-Bench. 1737. 
Cafes in King William the third9% 

Reign. 1741. 

R. 

2* Cord Raym. (K) Lord Chief Juftice Raymond's 
Reports. 1743. 

S. 

1, 2. Salk. (]) — Salkeld’s Reports. 1742. 
*3. 6WC _ Id. 1724. 
* Set. and Rem. -— Cafes of Settlements and Remo¬ 

vals. 1742. 
Show. Rep. (n) - Shower's Reports. 1708. 
Skin.-^ —r Skinner9s Reports. 1728. 
*Stra. Sel. Caf.Evid.(F) Select Cafes of Evidence, by Sir 

John Strange. 1754. 

W. 
* /W/. Rep. --- Peeve William's Reports. 1740. 

.Af R. No books are referred to, but fuch wherein 
the Reporter exprefsiy fays, that the Argument or Re¬ 
solution was the DiStum of the Chief juftice. 

O He was called to the honorary Degree of a Serjeant at Lawr 
1 03. ijoi, 13 Wil. 3. Append. to Chron. Jztridicial. P. y. 

( b) Jacob, who wrote the Law Dictionary, is reputed the Col¬ 
lector, or at lead the Publilher of it. 

(c) He was Recorder of the City of Chefter, and one of the ju¬ 
ices of North-Wales. See the Title Page of his Reports. 

(d) He 



(rf) He was called to the honorary Degree of a Serjeant at Law, 
8 'June, 1705, 4 Anne. Append, to Chron. Juridicial. P. 7. On 
Monday, 7 AW. 1726, 13 Geo. 1. he vv^is fworn a Baron of the 
Exchequer, in the Room of Mr. Baron Page, who on Friday, Nov. 
4, preceeding, was fworn a judge of the Common Pleas, in the 
Room of Mr. Juftice Tracy, (who refgned his Office byReafon of 
his ill State of Health, and his Majefty, as a Reward for his pad; 
Services, granted him a Penfton of 1500/. per Annum.) Lord Raym, 
Rep. 2 Vol. P. 1420. Bunb. R.ep. P. 221. Append, to Chron 
Juridicial. P. 15. In January, 1735, 8 Geo. 2. he was made one 
of the Judges of the Common Pleas. Bunb Rep. P. 341 Ap¬ 
pend. to Chron. Juridicial. P. 19. On 7 July, 1738, 11 Geo. 2. 
before Mich. Term, he received the Lord the King’s Letters Pa¬ 
tent, dated the lame Day, appointing him Chief Baron of his 
Exchequer. Com. Rep. P. 587. Bunb. Rep. P, 343. Append, 
to Chron. Juridicial. P. 19. 

(e) On Friday, 03. 22, 1714, 1 Geo. 1. he was appointed So¬ 
licitor General to his Royal Highnefs the Prince of Wales. Lord 
Raym. Rep. 2 Vol. P. 1318, 1319. Sira. Rep. P. 1. January 
24, 1716, 3 Geo. 1. he was made a Baron of the Exchequer. Bunb. 
Rep. P. 10. Append, to Chron. Juridicial. P. 13. May 15, 
1718, 5 Geo. 1. he was *made a judge of the King's-Bench, Bunb. 
Ren. P. 22. Stra. Rep. P. 86. Append, to Chron. Juridicial. 
P. 1 3. His Patent was fuperfeded by his late Majefty, King George 
Paefecond. Lord Raym. Rep. 2 Vol. P. 1510. 27 Jan, 1728, 
2 Geo. 2. he was conftituted one of the juftices of the Common Pleas. 
Append, to Chron. Juridicial. P. 17. Lift of Chief Juftices, OV, 
in P. 260. of 4 Vol. of Find. Rap. Hift. Engl. Edit. 1747. 

(f) He was Lord Chancellor of Ireland, in the Year 1706, 5 
Anne. See Preface to his Reports. 

(g) Mr. Juftice Fofler tells us, that Lord Chief Juftice Holt pub- 
lifhed thefe Reports. Foft. Cr. Law, P. 204. Kelyng was of the 
Inner-Femple, and called to the honorary Degree of a King’s Ser¬ 
jeant at Law, [6 Nonj. Ditgd. Chron. Ser. P. 113. Chron. Juridicial. 
P. 20.] in Michaelmas Term, 13 Chav. 2. 1661. He gave Rings 
with this Infcription, aDeJl CaroLVs MagnVs, the large Letters 
[MDCLVV] made the Year [of the Reftoration] 1660. Sid. Rep. 
P. 4. Show. Rep. 2 Vol. P. 102. pi. 99. He was made one of 
the Judges of the Kings-Bench, 18 June, 1663. Ditgd. Chron. 
Ser. P. 1 14. Chron. Juridicial. P. 201. in the Room of Sir Fho. 
Mallet, who retired from Town to bis Country Seat; having firft 
petitioned the King to difpenfe with his Attendance, by Realon of 
his great Age, which the King granted, and alfo continued to him 
his Patent and Salary, and fo there were five Judges, tho’ but four 
attended. Sid. Rep. P. 150. pi. 15. He was conftituted Chief Ju¬ 
ftice of the King's Bench, 21 No-v. 1665, 17 Car, 2. Dugd. Chron. 

Ser. 
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Ser^ P. ii6„ Chron. Juridicial. P. 201. Sid. Rep. P. 275. pi. rV 
la ditch. Perm, 1669, 21 Char. 2. Mr. Serjeant Powys coming to 
the King s-Bench Bar, who was the Junior of 17 who had been 
made a Day or two before in that Term ; the Lord Chief Juftice 
Kelyng told him, that he had fomething. to fay to him, viz. That 
the Rings, which he and the Reft of the Serjeants had given, 
weigned but eighteen Shillings apiece, whereas in his Book 
^ De Laudibus Legum Anglia:" [Chap. 50, P. 114, Edit. 1741 ] 
jays, ii That the Rings given to the Chief Juft ices, and to the Chief 

Aaron, ought to veeigh twenty Shillings apieceAnd that he fpake 
JQQL this expecting a P-ecompence, but that it might not be drawn 
into a Precedent; and that the young Gentlement there, might 
take Notice of it. Mod. Rep. P. 9. pi. 30. He is faid to have 
prepared the Ad of Uniformity. [Stat. 13 & 14 Char. 2. Cap. 4 J 
Burnet's Hift. own Times, P. 184. 

_ About the \ ear 1666, the Lord Chief Juftice Kelynge was que- 
ftioned in Parliament for over-awing and putting a Reftraint upon 
Julies 7 and the Lloafe came to feveral Refolutions upon his Cafe, 
and ordered him. to be profecuted ; but by Rpafon of the Houfe’s 
being prorogued, and ne himfelf, not long after, dying in Difcon- 
tent, we do not find there were any further Proceedings made 
therein. Pref. to Fortefc. de Laudibus, &c. XIII. Triumphs of 
juftice. Fob Land. 1681, P. 29, 3-6. 

Siderfin fays, the Complaint was for Mifdemeanots done in his 
Oiiice, as fining Juries, Cyc. that there was an Inquiry made into 

them, and the Chief juftice appeared in Perfon before the Com¬ 
mittee, and abo in the Houfe of Commons, and afterwards he was 
di (charged. Sid. Rep. P. 338."pi. 1. 

Lord Chief J uftice Kelyng was obliged to make Denzel, Lord 
Holies, Satisfaction tor the Affront put upon his Lordfhip by him, 
at the Trial of . certain French Gentlemen, (for a Robbery) in the 
Court of King’s-Bench, in E after Term, 1670, 22 Char. 2. The 
Affront was, that when Lord Holies attempted to fpeak to the Cha¬ 
racters of the brenchmen, the Chief Juftice flopped him, faying, he 
nmu not interrupt the Court; and Lord Holies replying, that it was 
neithei to interrupt the Court nor to do them any Wrong, to in¬ 
form them as much as poffible of all Paftages, Cfc. The Chief Ju- 
ftiw. anfwci ed again, very angrily. My Lord, you wrong not the 

Court, hut you wrong yourfelf ; and it is not the firjl lime you have 

'ft1 ohjerved to appear too much for Strangers. “ So, fays Lord 
holies, I was fnubbed and fet down again, but 1 muft fay it was 
Language I had not been uled to, nor, 1 think, any of my Condi¬ 
tion, that had the Honour to ferve the King, in the Quality I do, 
01 a Privy Councellor.’ 1 he Lord Chief Juftice alfo, upon Wal- 

W’s Evidence, declared (looking fully at Lord Holies, whence 
the whole Court underftood it to be meant of him) that there had 

been 
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been fome foul doings. Upon thefe Injuries, he petitioned the Houle 
of Lords, who on Triday, March io, 1670, made the following 
Order. <e This Day the Lord Holies produced feveral Witneffes 
to be examined concerning his Complaint on his Petition of feveral 
Indignities put upon him by the Lord Chief Juftice of the King's- 

fench, at the Trial of fome French Gentlemen in the laid Court of 
King's-Bench, who were there falfely accufedof a Robbery by four 
Butchers in Eafer TermlalL After the Hearing of which Wit- 
neffes, the Lord Chief Juftice made his Defence, and denied, that 
he intended any Thing againil the Lord Holies, when he fpoke 
htofe Words at the faid Trial, that it was a foul Contrivance, iAc. 

as in the Petition is fet forth ; to which Defence the Lord Holies 

made a fhort Reply, and then voluntarily withdrew himfelf, and 
the Lord Chief Juftice withdrew himfelf alfo. Upon which the 
Houfe took the whole Matter into ferious Confideration, and or¬ 
dered, that the Lord Chief Juftice fhould be called to his Place as a 
judge ; and openly (in the Prefence of the Lord Holies) the Lord- 
Keeper fhould let him know, that this Houfe is not fatisfted, with 
his Carriage toward the Lord Holies in this Bufinefs, and therefore 
has ordered, that he fhould make this .Acknowledgment, which is 
to be read by the Clerk as folioweth, that he did not mean it of the 
Lord Holies when he fpoke thefe Words (that it was foul Contri¬ 
vance) and that he is forry, that by his Behaviour or Expreffions, 
he gave any Occafion to interpret it otherwife, and afks the Par¬ 
don of this Houfe and the Lord Holies. Then the Lord Chief Ju- 
iliceofthe Court of Kings-Bench was called to his Place, and (the 
Lord Holies being alfo prefent) the Lord Keeper performed the 
Directions of the Houfe, and the Lord Chief Juftice read the Ac¬ 
knowledgment aforefaid, only changing the Stile into the firft 
Perlon.” 

John Brown, Cleric. B arli ament or nm. 

Journal-Book of the Houle of Peers, Anno 1671. See “ A true 

Relation of the uvjuf Accufaiion of certain French Gentlemen charged 

with a Robbery (of which they were moft innocentJ and the Proceed¬ 

ings upon it, with their Trial and Acquittance in the Court of King’s- 
Bench, in Eafter Term laf, puhlijhed by Denzel Lord Holies, partly 

for a further Manifejlation of their Innocency (of which, as he is in¬ 

formed, many da yet doubt j and partly for his own Vindication, in Re¬ 

gard of fome Pajfages at that Trial, which feemedfuery frongly to refiedl 

upon him.” Lond. 1671, Quarto, 44 Pages. The Chief Juftice 
died in Eafer Term, 23 Char. 2. Sir Tho. Jones's Rep. P. 42. 
Ventr. P. 113. 

(h) He was 23 Oft. 1679, 31 Char. 2. appointed his Majefty’s 
Attorney General. Sir Tho. Raym. Rep. P. 312. 2 Show. Rep. 
P. S5. 12 Feb. in Hil. Term, 32 & 33 Char. 2. 1680-1. he was 
called to the honorary Degree of a Serjeant at Law, and gave 

Rings 
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Kings with this Infcription, “ Regi fervire, Jura fervareSir Tho, 

Raym. Rep. P. 430. 7 Feb. 1684, 1 Jam. 2. he was conflituted 
one of the Juftices of the Common Pleas. C&w*. Juridicial. P. 209. 
he was afterwards removed, Ley. Rep. 3V0I. P.257, and came 
to the Bar again. Show. Rep. 2 Vol. P. 471. pi. 437. He died 
59 7an- ^ Hil Term, 1700-1, 12 & 13 Wil. 3. at Serjeant's-Inn 
in Fleet -fir eet. Lord Raym. R.ep. P. 622. 

0) Thefe are efteemed good Reports. 

(k) They are the beft Reports extant in civil Cafes. The Au¬ 
thor of them was fworn Solicitor General on Saturday, May 13, 
9 Anne, 1710, at the Lord Chancellor Cowpers. Lord Raym. Rep. 
2 Vol. P. 1309. On Thurfday, 0$. 14, 1714, 1 Geo. 1. a $»- 
perfedeas palled the Great Seal, to remove Sir Robert Raymond from 
being Solicitor General. Lord Raym. Rep. 2 Vol. P. 1318. On 9 
May, 1720, 6 Geo. 1. he was declared Attorney General. Gazette, 
N°. 5849. On Friday, 31 7«». 1723, 10 Geo. 1. he was called 
to the honorary Degree of a Serjeant at Law. Append. to Chron. 

Juridicial. P. 15. The Motto of his Ring was “ Salas a—Liber- 
taie'potens. LucanR He was the fame Evening, fworn one of the 
Juiuces. of the Court of King s-Bench, at the Lord Chancellor’s 
Houfe in Lincoln s-lnn Fields ; in the Room of Sir Robert Eyre, who 
m the Mich. Vacation before, had been made Lord Chief Baron of 
the Exchequer, in the Room of the late Lord Chief Baron Monta¬ 

gue, who died in Mich. Term. Sir Robert took his JPlace on Mon¬ 

day, February 3, 1723. Lord Raym. Rep. 2 Vol. P. 1331. Ga- 

zette, N°. 6239. The Earl of Macclesfield furrendering the Great 
Seal into his Majefly’s Hands, 7 January, 1724-5, 11 Geo. 1. 
He was pleafed to deliver it in Council, at St. James s, to Sir Jo- 

7H/4 Knight, Mailer of the Rolls, Sir GzVHr/, Knight, 
one of the Barons of the Exchequer, and to Sir Robert Raymond, 

Knight, one of the Juftices of the King s-Bexch, where they took 
their Oaths of Office, as Lords Commiffioners for the C'ultody of 
the Great Seal. Stra. Rep. P. 619. Gazette, N°. 6363, 

Note; there is a Chafm in Sir Robert's Reports of Hilary Term, 
1724-5, he attending all that Term in Chancery, as one of the 
Commiffioners of the Great Seal, Lord Raym. Rep. 2 Vol. P. 
1380. 

Sir Robert was created Lord Chief Juflice of the King's-Bench, 
(in the Room of Sir John Pratt, Knight, deceafed. Father of the 
prefent Chief juilice of the Common Pleas) by aWr.it, bearing Fefte, 
March 2, 1725, 11 Geo. 1. Gazette, N°. 6351, and was fworn into 
the Office, March 3, following, before the faid Sir Jofeph Jekyll, 
and Sir Jeffery Gilbert, then two of the Lords Commiffioners of the 
Great Seal, at the Rolls: notwithflanding which, I was, (fays Sir Ro- 

bert) continued one of the Lords Commiffioners. Lord Raym. Rep. 

2 Vol* K and on 25 April, 1725, was fworn at St. James's 

of 



ft his Majeity’s moll honourable Privy-Council. Gazette, N°. 

6363* ... 

Sir Rob. Raymond Teeming to remark it as fomething extraordinary 
that he Ihould be continued, one of the Commiftioners of the Great 
Seal, after his being created Chief Juftice of the King's-Bench, it 
was thought proper to give the Readers feme Xnftances of the like 
Kind. 

Sir John Knenoet, Knight, was Chief Juftice of the Kings-Bench, 

and Chancellor together, in Edward the third's Time. Spelm, 

Gloff. P. in, 342. Dngd. Chron. Ser. P. 48, 50. Fortefc. Rep. 
P. 382, 383. Chron. Juridicial. P. I01, 105. Dy. P. 139. in 
Marg. Co. Rep. P. 58. 

Humphry Star hie held the Places of Chief Baron of the Exchequer, 

and Juftice of the Common Pleas, both together, in the Reign of 
Henry the fenjenth. Spelm. Gloff. P. 344- Dugd. Chron. Ser. P. 
74. Chron. Juridicial. P. 141. Fortefc. Rep. P. 382. Dy. P. 
259. 'Year-Book, 1 Hen. 7. P. 10. pi. 13. 

Sir Richard Brooke, Knight, was both Chief Baron of the Ex¬ 

chequer, and a Jultice of the Common Pleas at the fame Time, to 
Henry the eighth, Spelm. Gtoff. P. 344. Dugd. Chron. Ser. P. 80. 
Chron. Juridicial. P. 153, 135. Fortefc. Rep. P. 382. 

Six James Dyer, Knight, was made Judge of the King's-Rench, 

in Eafter Term, 4 & 5 Phil. & Mar. being then a Judge of the 
Common Pleas ; and the Queftion was, whether by the Acceptance 
of this laffc Patent, the Force and Effedt of the former was not 
ceas’d ? And held by the Majority of the Judges, it was gone, 
becaufe an inferior Authority is taken away and funk by the fu- 
perior Authority, as a Benefice becomes void by the Incumbent’s 
taking a Bifhoprick, [Latch. Rep. P. 32.] fo the Authority of the 
King's-Bench drowns all other inferior Authority ; befides, it is ab- 
furd and impertinent for a Man to reverfe his own Judgment, as 
he fhould do in this Cafe, if a Writ of Error was brought in the 
King s-Bench of a Judgment in the Common Pleas. Dy. P. 158 b. P. 
I59. a. Fortefc. Rep. P. 382. Dugd. Chron. Ser. P. 90. Chron. 

Juridicial. P. 163. 
Sax Edward Saunders, Knight, Chief Joffice of England, in the 

fame Reign, was made fo from a judge of the Common Pleas, but 
did not furrender his Patent, yet it was a Surrender in Law, 
otherwife he would be intitled to the Fees of both Places. Dy, 

P. 139. Fortefc. Rep. P. 383. Spelm. Gloff. P. 343* Dugd. Chron o 
Ser. P. 90. Chron. Juridicial. P. 163. 

Sir Edward Littleton, Chief juftice of the Common Bench, to 
Charles thQ 'firfi, was made Lord Keeper of the Great Seal, and 
yet, notwithftanding he continued Chief juftice of the Common 

Bench, and the faid Lord Keeper fat in the Common Bench, as Chief'' 
juftice there, not in his Robes, but in his long Gown and Ha*, 

B • as 
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as the Lord Keeper ufeth to fit, and fvvore a Philacer there, which 
Office he gave as Chief Juftice of the Com?non Bench, and after¬ 
wards went into Chancery. Ore, Car. Rep. P. 600. pi. 2. Dugd. 

Chron. Ser. P. Iio. Chron. Jurididal. P. 193. Cro. Car. Rep. 

P. 368. 
Sir Orlando Bridgman, Knight and Baronet, Chief Juftice of the 

Common Pleas, to King Charles the feccnd, was made Lord Keeper 
of the Great Seal of England, and yet he continued Chief Juftice 
of the Common Pleas: And it was laid, that thefe two Places were 
not inconfiftent. Sid. Rep. P. 338. pi. i., His Lordffiip took 
Fines, &c. in his Chamber, and received the Profits, but did not 
fit in Court. Sid. Rep. P. 365. pi. 2. Foriefc. Rep. P. 392. Sid. 

Rep. P. 3. Dugd. Chron, Ser. P. 114, 116. Chron. Juridicial. 

P. 199, 203. 
The Earl of Hard-udcke was Lord High Chancellor, as well as 

Chief Juftice of the King's-Bench, and his Lorclfnip came into the 
Kind's-Bench Court, 29 April, in Eajler Term, 1736, 10 Geo. 2. 
took the Oaths, and heard Mr. Solicitor Stranges's Motion. Stra. 

Rep. 2 Vol. P. 1071. Kel. Rep. P. 134. An dr. Rep. P. 1. 
Append, to Chron. "Juridicial. P. iO. 

To conclude, it is recent in every Body's Memory, that on the 
Pvefignation of the Earl of Hardvdcke, and Appointment of the late 
Lord Chief Juftice Willes, Mr. Juftice Wilmot, and Mr. Baron 
Smythe, Lords Commiffioners for the Cuftody of the Great Seal of 
Great-Britain, they continued Jufticesof their refpefitive Courts all 
the Time they were Commiffioners. 

It is not doubted, but that upon diligent Search, many more 
Precedents might be produced, and, perhaps, more pertinent to 
the Subjefit, and more in Point than the above; however, thefe 
already mentioned, may be generally thought fufficient. 

bir Robert Raymond was advanced to the Dignity of Peerage, by 
the Stile and Tide of Lord Raymond, Baron of Abbots-Lan^ley, in 
the County of Hertford, by Letters Patent, dated 15 January, 

1730, 4 2. [This Title is now extincL ''Addenda to 5 Vol. 
Collins's Peerage] 5 Vol. P. 365. On the 29th of June following, 
his Lordffiip was defiled one of the Governors of the Charter- 
Houfe, in the Room of Thomas Lord Trevor, deceafed. 

His Lordlhip departed this Life [2 Stra Rep. P. 948. Kel. Rep. 
P. 243.] at his Houfe in Red-Lyon Square, in the 60th Year of his 
Age, on the 15th of April, 1732, and was buried at Abbots Langley 

in Hertj'ordjhire, where a Monument is erefited to his Memory. 
Note; the Inlcription thereon is too long to be inferted here, but 
may be feen in Col. Peer. P. 365. 

C) Thefe are efteemed exceeding good Reports; the Collector 
of them was made a Serjeant at Law, 2Q Decembert 1714, 1 Geo. 1. 
Append, to Chron. Juridicial. P. 11. 

(*) Sir 



(r‘) Sir Bartholomew Shower was Deputy Recorder under Sir 
John Holt, and held the Seffions often, as he tells* us, in 2 Vol. 
of bis Reports, P. 466. He was chofen Recorder two Years af¬ 
terwards, viz. 20 February, 1687, 4 Jam. 2. Malt. Hift. Lord, 

2 Vol. P. 1206. 
(p) He was King’s Council, and appointed Solicitor General' 

about Hilary Term, 10 Geo. 2. 1737. Stra. Rep. 2 Vol. P. 1068. 
And on 13 November, 1739, 12 ^eo. 2. he was chofen Recorder 
of the City of London, \_Mait. Hift. Land. 2 Vol. P. 1206.] in 
which Offices he continued till Muhaclmas Term, 16 Geo. 2. 1743, 
when having; received a confiderable Addition to his Fortune, and 
fome Degree of Eafe and Retirement, being judged proper for his 
Health ; he refigned his Offices of Solicitor General, King’s 
Council, and Recorder of the City of London, and left off his Prac¬ 
tice at the Houfe of Lords, Council Table, Delegates, and all the 
Courts in Wejhmrjier- Hall, except the King s-Bench, and there alfo, 
at the Afternoon Sittings. His Majefty, when at a private Audi¬ 
ence, Sir John took Leave of him, expreffed bimfelf with the 
greateft Goodnefs towards him, and honoured him with his Patent 
to take Place for Life next to his Attorney General. Stra. Rep. 
2 Vol. P. 1176. 

By Patent, dated 11 January, *749? 22 Geo. 2, Sir John was 
created Mailer of the Rolls, and fworn into Office 12th of the 
fame Month, in which his Honour died about May 1734, 27 

Gyo. 2. 
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