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PKEFACE TO VOLUME III.

The editor has to acknowledge the continued assistance

in this volume of Mr. A. E. Randall.

It will be observed that the original paging of the re-

ports of the Ruling Cases is now noted as mentioned in

the prefcice to Volume II.

Readers are again reminded that any suggestions lor

correction or addition sent either to the publishers or the

editor will be carefully considered.

E. CAMPBELL.
January, 1895.





TABLE OF CONTENTS.

VOLUME III.

PACK

ANCIENT LIGHT 1-75

No. 1

.

Tapling v. Jones ) .... 1

No. •_'. Aynsley v. Glover >

No. :). Yates v. Jack
' 36

No. 4. Ivelk V. Pearson 48

Xo. 5. Newsoii v. Pender 57

ANIMAL 76-150

No. 1. Blades I'. Higgs 76

No. 2. Gundry i\ Feltham 87

No. 3. Aberdeen Arctic Co. v. Sutter 92

No. 4. May v. Bnrdett 108

No. 5. Ward />. Hobbs 121

No. 6. Blower f. Great Western Ry. Co l^^^

No. 7. Murphy v. Manning 11-^

ANNUITY 151-214

Section I. — Duration.

No. 1. Houghton v. Franklin 151

No. 2. Blewitt «. Roberts ^

No. o. Stokes ('. Heron |- .' 155

(Heron v. Stokes) )

Section H. — Abatf.mknt.

No. 4. Long )•. Hughes 18'>

Section III. — Devohttiox by Descent.

No. 5. Earl of Stafford r. Buckley 189

Section IV.— Wiiethku charged on Corpus ok not.

No. 6. Phillips V. Gutteridge 197

No. 7. Carmichael v. Gee 202

ANTICIPATION (Eestraint on) 214-242

Tullett r. Annstrnn'JT 214



yj TABLE OF CONTENTS.

PAGF

APPEAL 243-281

Section I. — Conditions under which Appeal is entertained.

No. 1. Hope V. Carnegie 243

No. 2. Gardner r. Jay 248

No. 3. Harlock v. Ashberry 255

No. 4. Dagnino v. Belletti 259

Section II. — Execution pending Appeal.

No. 5. Merry v. Nickalls 262

No. 6. Wilson v. Church 2Go

Section III.— Appeal by way of Rehearing.

No. 7. In re St. Nazaire Co 272

APPORTIONMENT 282-309

Section I. — Of Income.

No. 1. Jones c. Ogle 282

Section II. —Between Incoimk and Capital.

No. 2. Beavan v. Beavan > ogy

No. 3. In re Earl of Chesterfield's Trusts i

Section III.

—

Of Sale INIonkv u.ndek Joint Contract.

No. 4. Rede i-. Oakes 300

APPROBATE and REPR0P>ATE 310-328

No. 1. Ker I'. Wauchope ? .,j,,

No. 2. Gandy v. Gandy >

APPROPRIATION (of Payments) 329-350

Devaynes v. Noble. Clayton's Case 329

ARBITRATION 357-522

Section 1.

—

Nature of Arbitrator's Authority.

No. 1. Vynior's Case 357

Section II. — Where the Court will order (or indirectly com-

pel) A Reference.

No. 2. Filmer r. Delber .371

No. 3. Willesford v. Watson 373

No. 4. Caledonian Ry. Co. v. Greenock } .>^(k

and Weniyss Bay Ry. Co. )

No. 5. Hoch r. Boor 399

Section III. — Exrcctiox ok the Award.
No. 6. Wade r. Dowlinc: > .«„=>> 40G
No. 7. Aiming v. Hartley >

Section IV. — Requisites of a Good Award.
No. 8. Randall v. Randall }

No. 9, Hewitt r. Hewitt ^
•



I 455

TABLE OF CONTENTS. VU

ARBITRATION (continued).

Skction IV. — Requisites of a Good Award.
Xo. 10. Bourke /•. Lloyd } .^jq

Xo. 11. riiillips c. Higgins \

No. V2. Pope j;. Brett 435

-\'o. 1.) Lee c. Elkiiis 441

Xo. 14. Candler c. Fuller 450

Xo. 15. The Duke of Buccleuch i'.

Metropolitan Board of Works

Section V. — Fi.vality of the Award.

No. 16. Henfree c. Bromley 504

No. 17. Smith v. Johnson 508

Section VI.

—

Setting aside Award.

No. 18. Pedley o. Goddard 512

ASSIGNMENT 523-556

Hopkinson c. Uolt ) p.;,.,

Rolt r. Hopkinson >

ASSIGNS 556-557

Hogg V. Brooks 556

ATTACHMENT 558-568

Levy V. Lovell 558

ATTORNMENT 569-582

No. 1. Stanleys. Grundy ,569
No. 2. Biddie v. Bond 572

AUCTIONEER .• . . . 583-586

Williams v. Millington 583

BANKER 587-779

Section I.— General Lien.

No. 1. Davis v. Bowsher > ^^^

No. 2. Brandao v. Barnett

)

Section IL — Duty ok Custody.

No. 3. Giblin v. M'MuUen 613

Section III. — Bank-notes

No. 4. ]\Iiller v. Race

No. 5. Solomons v. Bank of England

No. 6. Suffell v. Bank of England 640

Section IV.— Notice of Equitable Rights.

No. 7. ShefBeld (Earl of) v. London }

\
"="

Joint Stock Bank >
660



viii TABLE OF CONTENTS.

BANKER (continued).

SkCTION V. — How AFFECTED BY FORGERY. PAGE

No. 8. Robarts v. Tucker "^

(Tucker v. Robarts) i

^ ggQ
No. 9. Bank of England c. Vagliano f

(Vagliauo v. Bank of England) J

Section VI. — Duty and Liability generally.

No. 10. Marzetti c. Williams \ ,,.0

No. 11. Hopkinson r. Forster \

No. 12. Mackersy v. Ramsays, Bonars & Co e - 762



TABLE OF EjSTGLISH CASES.

VOL. III.

Note.— The Ruling Cases are shown by distinctive type.

PAGE

Aberdeen Arctic Co. i\ Sutter 93
Abraliat o. Braiidou 448
Acasou V. Greenwood, Ee Grey's

Settlement

Acton V. White . . .

Adams v. Boughtou .

Adainson v. Armitage
V. Jarvis

Addis V. Knisiht . .

Addison v. Gray . .

V. Howe . .

Aitcliesou V. Cargey .

Aitkeu V. Bachelor

Aldous V. CornwcU
Allan V. Backhouse .

Allen V. Ay res . . .

V. Lowe .

Alsbury, la re, Sugdeii v

Alston V. Herring- . .

Amies f. Stevens . .

Anderson v. Anderson
V. Wallace .

Andrew Baker's Case

.

Andrews v. Palmer .

Angell ». Davis .

Anning v. Hartley .

Aniiot Lyle, The
Aimu

Applebee v. Percy .

Armitage, la re, Armitage
nett

Ai-mitage v. Coatcs

Armory v. Delamirie .

Armstrong v. Marshall
Arnold v. Cheque Bank

V. City Bank .

Ashwortli V. Outram .

Astley V. Earl of Essex
Aston V. George . .

Attenborougl* v. London
Katherine's Docks Co.

Alsb

19,

69S

. 237
232, 236

. 327

. 242

. (ill

. 438

91, 106

. 422

. 367

. 642

. 201

. 56

. 435

irv 287
'. 140

. 141

222, 232
.

'

426
. Ill

<,., 360 n.

. 244
. 409
. 264
. 340
359 a.

. 628
116

Gnr-

. 287

. 427

. 629

. 501

745, 758

. 758

247, 253

. 153
359 ii.

St.

. 581

PAOB

Att.-Gen v. Davey 305
V. Earl of Clarendon . . 305
V. Emerson 264
V. Johnson 479
0. Nichol 25, 39
/. Pavne 305
V. Poulden 199
('. Queen Anne's Mansions 35,47

Aubert v. Maze 502
Audslev I'. Horn ISO ;/.

Auriolr. Smith 423
Aynsley v. Glover . 19, 33, 54, 74

Back V. Stacpy 25

Backe v. Billingham 520
Baggett V. Meux 236

Baglehole v. Walters .134
Bailev's Case 475
Baker v. Baker . . 201, 205, 210, 213

V. Bradley 236

c. Hunter 410 ;/.

Baker's Case (Andrew) .... Ill
Baldwin v. Casella 116
Banco di Portugal, .SJ.r ;w/A' . . 281

Bank of England r. Vagliano 695,
745

Bank of Ireland v. Evaii^' Trustees 69S,

699, 702, 720

Banner, Ex parte 561

Bargrave ?'. Atkins . . .138,452-'/.

Barker v. Eurloug 585

c. Lavcry 26 !

V. Kiehardson 4, 34
Barnard c. Wainwriglit . . 410 «., 507

Banied's Banking Co., lie, Massey's

Case '•
. 759

Barnfatlier v. Barrow 559

Barriugton v. Summers .... 118

Barton i'. Briscoe . 219, 222, 227, 241

Baspole's Case 415

Bates V. Cooke 413

V. ^lackinlev 283



TABLE OF ENGLISH CASES.

PAGE I

Battye v. Gresley 407

Baxeudale v. Bennett ''98

Bavley v. Bisliop 152

Beable v. Dodd 2ol

Beadel v. Penv 49

Beal V. South Devon Kv. Co. 614, 619

Beavaii v. Beavan . . . 288, 299

Beck and Jackson, Li re . . . . 412

Beck V. Dyson 116

V. Sargent 413

Beckett v. Midland Ry. Co. . 473, 503

V. Tasker 238

Beckford v. Wade 210

Beddoe, I/i re, Downes v. Cottain . 247

Bennet v. Davis 231

Bennett v. rarnell . 69S, 712, 731, 743

Beiniison v. Cartwriglit .... 36

Benson v. Benson 222

Berry's Trustees v. Cox's Truslees 212

Betteley v. Reed .... 576, 579

Betts, i/i re. Ex parte Harrison 570, 571

Bliear v. Harradine 425

Biddell v. Dowse 372

Biddle v. Bond . . . 573, 579. 581

Bircli V. SUerratt 201, 206

Birks V. Trippct 439

Bishop V. Church 3-18

Bishop of Bath and Wells . . . 372
Blackhurn Building Society v.

Cunliffe 355

Blades v. Higgs 76
Blagrave v. Bristol Waterworks Co. 521

Blair v. Street 557
Blansliard v. Bridge 5

Blewitt V. Roberts 155, 169, 184, 185

Bloss V. Cutting 340
Blower v. Great 'Western Ry.
Co 139

Blundell v. Brettargh . . 359 )i., 361 //.

Blunden v. Desart . . 528, 537, 5i7
Bodeuliam v. Purchas , . 351, 356
Bodger v. Nichols 130
Bois V. Craniield XV.)

Bolland v. Bygrave . . . 600, 603
Boodle V. Davies 435
Booth t'. Blnndel 201
Bosanquet v. Anderson .... 692

V. Dudinan .... f)03

Bouch, hi re, Sproiile r. Bouch . 2S7
Bouchard, Bx parte, Li re Moojen 561
Bourke v. Lloyd . . . 429. 433
Bourkc V. Lloyd 431
Bouttilier v. Thick 502
Bowen i;. Bowen 522
Bowes, In re. Ex parte Jackson 570, 571

, In re, Strathmore (Earl of)
t?. Vane • fill

Bowes V. Femie .... 424, 440
V. Lucas 340

Bown, Re, O'Halloran v. King . . 237

Boyd V. Dubois 140
Braddick v. Thompson .... 520

Bradford Banking Co. v. Briggs . 554
Bradford v. Bryan .... 415, 421

v. Young, /// re Falconer 271
Bradley c- Tunstow .... 452 n.

Brady V. .McArglc .... 147, 149
Braiidao v. Barnett .... 592
Brandon v. Robinson . . . 217, 227

Brass i». Maitlaud liO

Brear v. Harradine 425

Bretton v. Pratt 447
Brew V. llarcn 86)

Bridge r. Parsons 147
Bridgwater Navigation Co., In re . 287

Briggs V. Jones 664
Briglit V. Walker 4

Brigiiton Marine, &c. Co. v. Wood-
house 380

Bristow r. Binns 359 ».

Brodie »'. Barry 313

Bronuige v. Prosser 751

Brooke v. Kavauagli 257
Bro])hy v. Holmes . . . 475, 482. 48S

Br. wn V. Bamford 236
V. Marsden .... 452 >/.

'-

c. Pocock 218, 220, 222, 228,

231, 235

V. Vawser 505

Browne v. Collins .... 283, 285
Buccleuch (Duke of) r. Metro-

politan Board of Works 455,

426, 490, 50.S

Buckton V. Hav, Re Ridlev . . . 237
Bull'ar?;. Bradford. .

.' . . . 168

Bulwer r. Astley 201

Burehiield v. Moore 642
Burdicls v. Garriok 263
J^nrgess i\ Eve 554
Burnard ?>. Wainwright .... 507
Burnett c. Lynch 751

Bury V. Pope 33

Caerleon Tinplate Co. v. Hughes . 367
Caldwell v. Parker 642. 649. 6.")5, 65(i

Caledonian Ry. Co r. Gree-
nock & "Wemyss Bay Ry. Co. 389

Caledonian Kv. Co. /•. Lockliart . 426
V. Ogilvy . . 479, 483

Callaghan v. Society for Prevention
of Crueltv to Animals . . 147, 148

Calvert v. Baker 642
Campbell v. Royal Bank of Scot-

land ..."... 769, 772, 773
V. Twemlow .... 502
V. Wilson 33

Candler v. Fuller . . # . . . 450
Caucpa V. Larios 260
Capron v. Capron 280



TABLE OF ENGLISH CASES. XI

PAGE

Card V. Case 112

Cardinall v. Cardiuall .... 252

Cargey o. Aitcliesuu 422
(.'arleton v. Earl of Dorset. . . . 231

(!arlislo. In re, Clogii; v. Clegg . . .'5s6

Carmichael i\ Gee 202
Carr v. Griffith, /// re Gritfith . . 2b6

V. Laucasliire & Yorkshire

Ky. Co. 139

V. Living 320

Carvicic v. Vickery 692

Cassell, 111 the matter of. . . . 370
Cattou V. Simpson (542

Cavendish v. Cavendish .... 309

Chamberlain v. West of London
Ry. Co. .^ 484

Chandler v. Thompson .... 5

Chappell V. Purday 244

Charles v. Blackwell 758
V. Jones 247

Charnley v. Wiustanley . . . 359 n.

Cheesman v. Exall . . 575, 577, 579
Clierrington v. Ahney 5

Chesterfield's Trust, In re Earl
of 293

Chew V. Ilolroyd 1'74

Churchward u.' Studdy ... 79, S6

Citizen's Bank of Louisiana v. Bank
of New Orleans 267

V. First National Bank
of New York 759

City Discount Co. v. McLean . . 354

City of Glasgow Union Ry. Co. *'.

Hunter . 479, 480, 496, 498, 499

City of London Brewery Co. i'.

tennant . . . .
.'

. .
• 47, 48

Clapham v. Higham .... 358 n.

Clark V. Seymour ...... 304
Clarke v. Clark .... 39, 49, 51, 59

Clayton's Case. Devaynes o.

Noble 329. 336, 554
Clayton v. Gresliam 219

Clegg V. Clegg, 1)1 re Carlisle . . 386
Clive V. Carew 23S

('. Clive 283, 2^6

Clough V. Wynne 157
Clow V. Harper 400
Cochraue v. Rymill . . . . 585 «.

Cockburn v. Newton 435

Cocks V. Mastermau 693
Coggs V. Bernard .... 615, 619
Coiget p. Norrish 116
Collins, Ex parte. Re Ross's Trust 236
Collins V. Lock 398

V. Martin . . .598, 603, 639
V. Prosser 643

Collis V. Emmett 696
Compagnie du Senegal v. Woods
& Co

''

383

Coneys' Case, The 7-'

PAGE

Consolidated Co. v. Curtis & Son . .)b5

Constable v. Constable .... 286
Cook V. Catchpole . . . 375, 384
Cooke V. Cooke .... 375, 393

V. Eshelby . . . 663, 664, 669
c. Waring 113, 137

Cooper & Ilarlecli, /// re . . . . 309
Cooper V. Cooper 264

V. Htibbuck .")

V. Johnson . . . 359 //., 369
v. Laroche 237
V. Meyer 692, 697, 700, 711,

724
V. Shepherd 327
V. Straker 35

Cope r. Cope 383
Copin V. Hiirnard 439
Cordwell i'. Martin 643
Cornman c. Eastern Counties

Ry. Co 615

Corporation of Hastings v. Ivall . 267
of Rochester c. Lee . 244

{/otterell v Grifiitlis 5

Cotton V. Wood 615

County Council of Kent, Ex parte 428
Couftauld V. Legh 35

(^owburn, In re. Ex parte Firth . S62
Co.\ (.-. Bennett 241

V. J)urbridge 113
r. Cox 299
V. Ijyne 233

Cox's Trusts, In re 286

Crafter r. Metropolitan Ry. Co. . 615
Crawsiiaw v. Holmes 348
Creswiek 7'. Harrison 434
(kroner. Odell 168

Crook V. Jadis 665

Crossley v. Clay 521

Crossley and Sons, Limited v. Light-

owler 34

Cupit ?'. Jackson 201

Curriers' Co. v. Corbett .... 27

Dagnino r. Bellotti .... 259
Daniel v. Ferguson 74

V. North 1. 3 L

Dansev v. Richardson . . . 614

Dare Valley Ry. Co. 477, 482. 501, 503

Davey v. Garrett 25 I-

Davidson v. Cooper .... 642, 646

Y)ii\\e?,,Exparte,Iiire'&?iA\e\'. . 5 SO

///. re. Ex parte Williams . 5 (JO

Davies v. Marshall 5

r. Pratt 519
— V. Thornycroft 222,230,232, 235

Davis V. Artingstall 584

Davis " Bowsher 588, 600, 602, 607,

612

D.ivis u. Hardy 622



Xll TABLE OF ENGLISH CASES.

PAGE

Davis V. Page ,
'^72

V. Starr 385

Dawe V. Holdswortli . . . 341, 351

Dawn V. City of Loudou Brewery

Co 553

Deaue v. Clayton US
i)e Bei-aales V. Fuller .... 759

De Crespigiiy v. De Crespigny . 319

Delver v. Barnes 502

Delves v. Newiugtou 188

Dent V. Auction Mart Co. . 23, 24, 47

Deutsclie Sprin^stoft", &c. v. Briscoe 386

Devaynes c. Noble. Claytons
Case 329, 336, 554

Diblen t'. Marquis of Auglesea . 431

Dicas c. Jay 430

Dicker v. Pophani .... 47, 55, 56

Diun I'. Blake 507

Dixon V. Haniond ..... 575

Dobson V. Groves 520

Doe V. Amy 522

V. Bradley 168

V. Horner 430
V. Morpeth (Bailifr, &c. of) . :-!72

V. Ricliardsou 44'.)

Doorman v. Jenkins . . . .614, 622

DoAier, Tiie Case of Miss . . . 195

Dougail V. Wilson 5

Downes v. Cotton, Lt re Beddoe . 247
Dowse V. Coxe 359 ;/.

Dresses v. Stausfieid 427
Dreyfus v. Peruvian Guano Co. . 54
Drinkwater v. Goodwin .... 598

Dubois V. Medlycott 514
Duckworth v. Harrison . . . 430, 431

Dunconibe v. Wiugfield .... 597
Dutton V. Thompson 247

Eades v. Williams 412
Eardlev v. Steer 435
Earle v. Bellingham . . . 199, 202
Earp V. Faulkner 137
East and West India Dock Co. r.

Kirk 367
Eastern Counties Ry. Co. v. Easf-

eni Union Ry. Co 426
V. Robertson 502

Easton v. London Joint Stock Bank 661
Ecclesiastical Commissioners for

England v. Kino .... 34, 35
Edmonds v. Denuingtoii .... 231
Edmunds v. Cox 359 ».

Edwards v. Carter 238
-| V. Davies 370
Ellis V. Johnson, Re Glanville . . 241

I'. Loftus Iron Co H;;
V. Saltan, Jolmson r. DuronV 477,

•181

Emanuel v. Bridger 500

PA6K

England v. Davison . . . 430, 431
European Bank, L/ re, Ex parfp

Agra Bank Claim (ill

Falconer's Trusts, Re, Bradford v.

Young . 271
Farebrother v. Ausley . . . . 576
Farley v. Turner 759
Farrer v. Lacy, Hartland, & Co. . 257

Faviell v. Eastern Counties Rv.

Co 3'; 2, 502

Fearns v. Young 152
Featherstonhaugh r. Feuwick . . 348

Fennings v. Grenville . . . 94, 106

Filburn v. Peojde's Palace, &c.

Aquarium Co 112

Pilmer v. Delber 371
Finch V. Squire 190 ii.

Fine Art Society Limited v. Union
Bank of London 639

Finucane I'. Small 615

Firth, E.r parte, hi n- Cowburn . 262
Firth and Howlett, /// ;y'

. . . 521

Firth V. Robinson 454
Fisher v. Pimbh'v 427
Fleming v. Orr 114

Flower r. Lloyd 281

Forbes r. Richardson . . . 201
Ford /•. H()i)kins . . . 628, 630, 633

V. Jones 370
c. Tvntc ..... 2S9, 294
V. Wiley 149

Forster v. Clements 691
Forster's Estate. In re ... . 184
Forth V. Chapman .... 193. 195

Forward v. Watnt y 3()7

Foster ». Essex Bank . . 6)1. cai
V. Pearson . . 663, 664. 669
V. Smith . H)8. 199. 202. 206

Fowler v. Hollins 585 u.

Fowlers v. Walker 59
Fox I'. Railway Passengers Assur.

Co. ... 385
V. Smith 438

France v. Clark 664
Freame v. J'inegar 5l(i

French v. Municipal Permanent
Building Society 395

Frowde v. Hengler, Li re Ilengler 300
Fuller V. Fenwiek 502

Gaffee's Settlement, Re ... . 237
Gainer v. Cunynghani .... 313
Gallop & Central Queensland Meat

ScQ. Co., T» rr ...... 519
Gandy r. Gandy 315, 324
(i.inn /'. ^Vllitstahl(• 479
Gardner r. Jay 248



TABLE OF ENGLISH CASES. XIU

Gardner v. Walsh 64'2

Garnett v. McKewau Gil
Garritt v. Sharp 5

Gaslight & Coke Co. *;. Holloway . 398
Gedge v. Mimie 90
Gee'u. Mahood 202, 2()i

Giblin v. M Mullen .... 614
Gibson y. Bolt . . . . 152,153,291

V. HiintKr . . . 696, 698, 700
r. Miuet 696

Gilbert, Lt, re, Gilbert v. Huddle-
stoue 245

Gill 0. Cubitt 664, 678
Gisbouruo v. Hart 427, 430
Gladmau v. Johnsoii 116
Glauvill, Re, Ellis v. Johnson . . 241
Glover V. Coleman 36
Goddard ». Cox .... 340, 350

0. Mansfield ... 42 A, 449
Godden, Li re, Teague c. Fox . . 300
Golding V. Wharton Saltworks Co. 253

... 509, 511
425

. .665, 678, 680
639, 661, 669, 677
527 «., 529, 530^^

acq., 537? 542 et seq.

575, 578

Golightly ('. Jellicoe

Goode V. Waters .

Goodman /'. Harvey
Goodwin v. liobarts

Gordon v. Graham

Gosling 0. Birnie

Gonlder v. Camm ....
Grabowski's Settlement, Li re

Graham v. D'Arcy....
v. Campbell . . .

r. Ewart ....
Grant o. Vaughan ....
Gray v. Wilson....
Great Western lly. Co. w. Water-

ford & Limerick Ry. Co. .

Green o. Belchier ....
V. Greenbank
0. Marsh
0. Taylor

Greeuhill v. North British &c
Greenwood v. Hornsey .

Gregory v. Howard .

Grey's Settlement, Re, Acason
Gr.'enwood

Griffith, 1)1. re, Carr v. Griffith

Griffith V. Blake ....
V. HuEfhes

Grill V. Iron Screw Colliery Co
Giieret v. Audony ....
Gundry i\ Feltham . .

Gurney, Li re, Mason o. Mercer

. 236

. 299

. 522

. 75

79. 84

635, 639
. 426

. 398

. 201

. 755

. 572
360 //.

Co. 238

55, 56
482 n.

V.

. 237

. 286

75

. 239

614, 619
. 510

87
. 240

Habershon v. Troby .... 482 n.

Hack V. London Provident Build-

ing Society 395

Hackett V. Baiss 4S

Haigli's Estate, In re, Haigh v. Haigh 520
Halifax Union, Guardians of, v.

Wheelwright 699,758
Hall and Hinds Arbitration, L/, re . 502
Hall y. Fuller 691

y. Wood 344
Halletr/s Estate, Li re, KnatchbuU

y. Halletl 354
Hamill v. Lilley 264
Hannnersley v. Knowlys .... 340
Hammersmith liy. Co. v. Brand . 480,

483, 485, 496, 498
Hancock v. Smith 355

Hanson v. Leversedge
Harbridge v. Warwick
Harding v. Holmes

V. Wickhain
Ilardman v. Willcock . 574,

Harlock y, Ashberry . .

Harper v. Nort h of Scotland Ry.
Harpham v. Shacklock
Harris v. Aaron ....

y. De Pinna ....
Harrison, Ex parte. In re Betts

Harrison v. Harrison . . .

V. , Iv. re Little

Hartley o. Allen

Harvey v. Ashley .

Hashick y Pedley .

Hastings (Corporation) v. Ivall

Hatfield v. Phillips . .

Hawes v. Watson .

Hawkes v. Hubback . .

Hawkins y. Colclough
Haynes v. Foster . . ,

Hearne v. Garton .

Heath v. Bucknall . . .—— y. Nugent
Hedges v. Harper .

Henderson v. Williamson
Hf'iieage y. Jjord Andover

20,

. 412
. 50
. 427
. 393

576, 579
. 255

Co. 1 14

. 246

. 246

33, 35

570, 571

. 236
241

283

372
28(5

267
596
578
237
515
663
140

21, 30, 71
. 188

184, 185

. 412

. 201
Henfree y. Bromley . 504, 643, 654
Hengler, In re, Frowde r. Hengler 300
Herbert v. Webster 237
Heron y. Stokes . 160, ISOw., 184
Hewisoii y. Guthrie 597

r. Negus 23S

Hewitt y. Hewitt 416
Heyward v. Lomax 339
Hickman v. Machin 576

w. Upsall 200
Hicks, In re 520
Higinbotham v. Holme .... 237
Hill V. Cooper 241

y. Spurgeon, In re Love . . 247
r. Thorn 447

Hirsch v. Im Thurn 381
Hoa re, /« ;r, ^.r^tfr^e Nelson . . 567
Hobbs V. Ferrars 521
Hol)S()n, /,/, re. Walker v. Appach . 300



XIV TABLE OF ENGLISH CASES.

riobson V. Stewart 433

Hoch V. Boor 399, 404

lludgkiiisoii y. Feriiie . . . 477,503

llodoso:! V. Railway Passengers

Assurance Co 3S3

1 lodsden y. Harridge . . .3(51//., 439

Hogg V. Brooks 556
Holdeniess v. CoUinsou .... 597

Holgate V. Killick. 503

Holland v. Brooks . . . 514, 515, 519

V. Worley 56

Holmes v. Higgins 502

Hooper v. Pierce ..... 44S

Hope V. Carnegie 243
Hopkiiisou c. Forster 755, 759

r. Rolt . . 523, 554, 555

Hopper, la re 370
Hopper, Barninghani, and Wright-

sou Arbitration, Lt re . . . . 521

Horn V. Coleman 214
Houghtou V. Franklin . . . 151
Howitt V. Clement 410 //.

Howse V. Chapman . . . . 190 •;;..

Hudson V. Roberts 113

Huguenin y. Baseley 271

Hunt V. Hunt 431

Hunter v. Potts 140
Huntig V. Railing 502
Hurlbatt v. Barnett & Co. ... 404
Hutchins V. Hutchins . . . 514,517
Hutchinson v. Copestake 5, 7, 13, 59,

64, 69, 72
V. Guion 140

Hyde v. Hyde 239

Ibbotson V. Elam 283
Indian Kingston, &c. Mining Co.,

In re 258
Ingram v. Milnes 422
Lines V. Mitchell . . . . 158, 184
Ireland v. Livingston (')99

Irvin V. Ironmonger 153
Irvine i\ Elnou 507
Isaacs, Ex parte 256

Jackson, Ex parte. In re Bowes 570,
Jackson v. Duke of Newcastle 22.

30, 39,

»?. Hobhonse . . . 217,
c. Smithsou

James ». James
V. Stevenson

Janson v. Brown
Jarmain ». Chatterton ....
Jay V. Robinson
Jeffryes v. Agra & Masterman's
Bank

Jenkins v. Busbby
' V. Harvey

571
23,

,
50

239
112
369
34

117
254

23S

FAGB

Jenkins i'. Ward 521
Jeuys V. Pawler 629
Johnson v. Bourne 640

V. Uurent, Ellis v. Saltan 477,
504

V. Preeth .... 230, 235
V. Latham . . . 426, 440
V. Wyatt 39, 49

Jolinstone v. Cheape 448
Jones V. Corry 475

V, Mason, In re Muffetl . . 201

Jones V. Ogle 282
Jones r. Peppcrcorne (ill

V. Perrv 11<>

V. Randall 159
V. Salter .... 218, 222, 227
V. Simcs 56
u. Williams 522

Joselync, Ex parte 559
Jourdaiu ''. Lefevre 603
Judge V. Cox 115

Kcarslcv v. Phillips 571
Keeue v. Beard 756, 757
Keightlev, Maxsted,& Co. v. Bryan,

Durant, & Co '.

. 507
Kelk V. Pearson 48, 47
Kendal, £.;-/«^m' .... 346,347
Kendall v. London & South West-

ern Ry. Co . . 142
Kennedy, Ex parte. In re Willis . 572
Kent r."Elstob 502
Ker V. "Wauchope 310
Kershaw v. Cox 642
Key worthj /« ;r, 2i>/;«;-/f Tate . 561
Khedive, The 264
Kilbnrn v. Kilburn 433
Kinir V. Joseph 359 n.

V. Milsom 639
Kingsman v. Kingsman .... 579
Kingwell v. Elliott 521
Kirby v. Duke of Marlborough 344, 347
Kirkleatham Local l^oard & Stock-

ton, &c. Local Board .... 428
Kitchen, /// re. Ex parte Punnett 570, 571
Knapp V. Williams .... 190 n.

KnatchbuU v. Hallett, In re Ilal-

lett's Estate 354
Kniirht's Will, /// re (Sarah) . . 247
Knight V. Ellis 165, 167

V. Tabernacle Permanent
Buildiuir Societv . . . 369, 427

Knill r. Wilbams". . . . 642,657

611
253
33

Krehl v. Burrell .... 54, 55, 56
Kruger v. Wilcox 598

Lacey v. Hill , . 354
Lambe v. Jones 522



TABLE OF ENGLISH CASES. XV

I

PAGE

Lane v. Williams 348
Larios v. Bonauy y Gurety . . . 758
Lariviere v. Morgan 757
Lawrence, Li re, Lawrence r. lydw-

reuce 28(5

Lawrence r. Ilorton 55
Lee V. Elkins 441, 424
Lee y. Kiley 113,121
Leedy & County Bank. Limited v.

Walker 050
Leese v. Martin (511

Leigli V. Brooks . . . 400, 401, 404
Leuckliart v. Cooper 596
Levy V. Lovell 558
Lewiu V. Holbrook 370
Lievesley v. Gilmore 373
Liggeus V. Inge 5

Little, Re, Harrison v. Harrison . 241

Little V. Newton 407
Littledale v. Scaith 100
Llanellv Ry. & Dock Co. v. L. &

N. W. Ky. Co 375

Llanover v. Honifray 240

Load V. Green 575

London Cotton Mills Co., Li re . 559
London & Blackwall Kv. Co. v.

Cross .' ... 399
London Chartered Bank of Aus-

tralia V. Wliite 611
London, Chatham, & Dover Ky. Co.

V. South Eastern Ry. Co. . 395, 396
London & County Banking Co. r.

London & River Plate Bank . 677
c. Ratcliffe . . . 354, 554
V. Terry, In re Sherry 355

London Docks Co v. Trustees of

Parish of Shadwell 503

London Joint Stock Bank v. Lon-
don (Mayor of) 500

• V. Simmons .... 677
London (Mayor, &c. of) v. Cox 473,

474, 560
London & Provincial Bank v. Bogle 237
London & South Western Bank v.

Wentwortli 697
Long V. Hughes ...... 186
Longman v. East .... 400, 404
Lonsdale (Earl of) v. Rigg . . 79, 84

Lord Advocate v. Lord Duglas . 244

Lord V. Lord 411, 412

V. Conim'rs of Sydney . . 479
Love, In re. Hill v. Spurgeon . . 247

Lowe V. Allen . . 435

Lucas V. Dorrien . . . 596, 004, 611

V. Wilson 519

Lundey v. Palmer 029

Luttrell's Case 1, 23

Lynch v. McDonald 253

Lyon V. Johnson 3S5

Lysaght v. Walker 356

PAOB

McCarogher v. Whieldon ... 309
Macdonald r. Poster 253
Macdougall c. Robertson . . . 369
Mcllemy c. DavirtS . . . . . 561
Macintyre v. Connell 283
Mackay, In re 424
McKenzie v. British Linen Co. . 745
Mackersy v. Ramsays. Bouars

«& Co 762
Mackintosh v. Haydon .... 642
McLean v. Clydesdale Banking Co. 760
Magdalen College Oxford v. Att.-

Gen 305
Malcolm i-. O'Callaghan . . 230, 235
Malone, Case of 507
Maugan v. Metropolitan Electric

Supply Co 253
Manning v. Weston 340
Manser r. Heaver 449
Marder v. Cox 453
Marsh, Li re 521
Marsh I'. Bulteel . . . 360«., 301w.

V. Lee ' 543
Marshall and Dresser, In the mat-

ter of 425
Marsou v. Petit 643
Martham v. Jemx 452
Martin '•. Goble .... 5, 24, 50

L\ Headon 47
V. Hendon 5

('. Tlidrntoii .... 482 n.

Marzetti r. Williams . 746, 093
Mason r. Keeluig . . . 110, 112,114

'•. Hill 479
i\ Mercer, Id re Gurney . 240

Massey's Case, hi re Barned's

Banking Co. ...... 759
Massev v. Parker 220, 222, 228, 230, 235
Master v. MUler 642, 644, 040, 654, 656,

658
Matthews v. Williams, Brown, & Co. 759
Matthiessen v. London & County
Bank ^ 759

Maxwell's Trust, L/ re . . 283, 285

May V. Bennett . 207, 210, 212, 213
May V. Burdett 108
Mayor, &(i. of London v. Cox 473, 474
Mead v. Young 697
Meggott V. Mills .... 340. 351
Mellin r. Monico .... 400, 404
Mellor V. S|)ateman .... 754 n.

Menzies v. Lightfoot 554
Mercliants of the Staple v. Bank

of England .... 698, 702, 720
Merry v. Nickalls 262
Metropolitan Board of Works v.

McCarthy. 503
Michael v. Alestree .... Ill n.

Middleton v. Weeks 415

Miles V. Williams 195



XVI TABLE OF ENGLISH CASES.

PAGE

Millor r. Huddleston . . . 206,210

Miller v. Race .... 626, (Vio

Miller V. Tbonison 692

Miller's Case 272

Mills v. Drewitt 199

Milne v. Gratiix . , .358 «., :3G0^».

Miner v. Gilniour 479

Miuifie r. Ry. Passengers Assur.

Co 383

Mitchell and Izard, In m ... 363

Mitchell V. Stavely . . . 473, 474

Moffat V. Cornelius . . : . . 3S6

Mollett r. Wackerbarth .... 643

Moojen, //(! re, E.p ^j«r^<? 'Bouchard .561

Moore v. Bushell ..-,.. 759
V. Hall 47

V. Johnson, Li re Moore . 300
V. Bawsou 34

Moore's Estate, In re .... 200

More and Bigle's Case .... 445

Morgan ;;. Elford .... 264, 267
V. Man 427
V. Smith 440

Morris, In re 410 n.

Morris v. Bethell 745
V. Debeuliam 309
V. Edgington 33
V. Nugent 117

Mortimer v. South Wales By. Co. 463,

478, 483
Mortlock V. Buller 305
Morton v. Woods 571
Moseley v. Simpson 521
Muffett, In re, Jones v. Mason . . 201
Mulkern v. Lord 395
Mullett V. Mason 138
Municipal Permanent Investment

Bdg. Society v. Kent . 394, 395, 396
V. Hichards . . . 396

Mnnt V. Glynes 241
Murphy v. Manning . . . .143
Musadee Maiiouied Cazuni Slierazee

V. Meerza Ally Mahomed Khan . 260

National Bank v. Rymill . . . 585 n.

National Provincial Plate Glass In-
surance Co. V. Prudential, &c. Co. 56

Naylor v. Mangles . . . 598, 600
Neale v. Lodger 370
Neate v. Harding 576
Neil V. Duke of Devonsliire . . 34
Nelson, Ex parte, In re Hoare . 567
Newbold V. Metropolitan By. Co. . 463
Newfoundland (Government of) r.

Newfoundland Ry. Co. . . . 555
Newgate v. Degelder .... 361
Newmarch v. Clay . . . 343^ 350
Newry & Enniskillen Ry. Co. v.

'

Ulster Ry. Co. . . ! . . . 397

PAOB

Newson r. Pender 57
Newton v. Beid 220, 222, 227, 230, 235

NichoUs V. Warren .... 410 n

Nickolson v. Knowles . . . . 575
Nobel Brothers Petroleum Co. v.

Stewart 385

Norfolk (Duke of) v. Arbuthuot 33, 35

Norris ?'. Daniel 430
North Eastern Rv. Co. v. Richard-

son . . .
. ' 1 42

North London Rv. Co. v. Great

Northern Ry. Co 399
Norton v. Cooper 244

V. Lakins 452 n.

Nugent V. Smith 142

Gates V. Jackson 169
Ogden V. Bcnas 758
O'llalloran w. King, /// re Bown . 237
Olney v. Gardiner 29

Oppcnheini v. Bussell . . 596, 598
Ormlad v. Coke 441
Orr V. Union Bank of Scotland 699, 744
Osborne's Case 413
Owen V. Griffith 244

Page V. Lcapingwell ....
Palmer v. Cranfurd . . .

Palmer, lie, Ex purie Biehdale
Parker i'. First Avenue Hotel Co.

V. Lees
V. Smith

Parry, Re, Scott v. Leak
Paul V. Sunnnerhayes
Payne v. Cook . . .

V. Massey . .

Peacock v. Rhodes
Pearson r. Arcliliold .

Pedley v. Goddard
Pemberton v. McGill
Pendarvos iK Munro .

Peninsular & Oriental Co
Pennv & South Eastern

Re ... . 464, 474, 47S, 483, 485
Perris v. Boberts
Perry v. Eames . . .

Perry Herrick v. Attwood
Pescod V. Pescod . . .

Peters v. Anderson . .

Peterson v. Ayre . . .

Philipps V. Chamberlaine
Pliillips I' Evans . . .

Phillips V. Gutteridge— V. Higgins . .

Phillips V. Im Thurn . .

V. Phillips . .

Piekard v. Sears . .

512

Shand
Co.,

. 206
, 188

, 760
47,

48. 55

358 ;/.

53

. 214

. 91

. 448
, 502
,

(•)35

, 433
519
238
36

614

339

34, 36
. 664
. 370

341, 350
. 411

157, 176
. 502
. 197

432
. 697
. 202

. 327



TABLE OF ENGLISH CASES. XVll

PAGE

Pickering v. Watson .... i52 u.

Piercy v. Young 386
Pigot's Case 500, 042, 6ii, 045, 055,

058
Pilinove v. Hood 502
Piiii V. Roncoroni :i6'6

Pniknv V. Bullock .... 439, 452 m.

Plews'i-. Baker 381
0. Middleton . . . 412, 520

Pluinstead Water Co. v. Davis . 272
Polini V. Gray, Sturla v. Freccia . 271
Pollock V. Pollock 2Si)

Ponsford c. Swaine 478
Pontifex w. Severn . . . 400, 404
Pope V. Brett 436
Popliain V. Batliurst 031
Presland v. Bingham 30

Price, Ih re, Ex parte Sear . . . 507
Price V. Neal 09S

V. Popkin 425

V. Price . .... 502
Prince y. Oriental Bulk Corpora-

tion Oil, 759, 770
Punnett, Ex parte, In re Kitchen 570,

571
Pyrke v. Waddingham .... 304

Kajniidcr Narain Rae u. Bijai

Govind Sing 2S1
Randall v. Randall .... 414
ilandegger v. llolmes . . 3S1
Randeli v. Thompson 303, 300, 380, 3S7

Ranger v. Great Western Ry. Co. 521

Ravee V. Parmer .... 509,511
Rawling v. Wood 412
Rawlings v. Jennings .... 157

Read '-. luhvards 110
V. Victoria Station & Pimlico

Ry. Co 463
Rede v. Oakes 301
Redhead v. WeUon . . . 559, 561

Reeve v. Gibson 247
Reg. V. All Saints Southampton . 474

V. Blackmore 125

V. Bolton 474
V. Brown 475
'•. Dayman 475
V. Eastern Counties Rv. Co. 479,

484
0. Keith 041
('. London Docks Co. . . 480
V. London & North Western

Ry. Co 464
V. McDonagh . . . 147, 148

V. Midland Ry. Co. . . . 398
V. Moate • . 454

Rennie v. Ritchie 236

Renshaw v. Bean 5, 7, 13, 59, 64, 72,

73

VOL. III. — b

PAGE

Renton v. Wilson 147, 148
Renwick v. Von Rothberg . . . 110
Rex V. Howel 149

c. Wait . . .^ . . . 358 n.

Rhodes V. Hargh ..'.... 359
Richardson v. North Eastern Rv-
Co \ 142

Riehdale, Ex parte, Re Palmer . 760
Richter o. Laxton 559
Ricket V. Metropolitan Ry. Co. 464,

480, 499
Ricketts V. Ricketts 23y
Rulley, Re Bucktou v. Hay . . 237
Rio Grande, &c. S. S. Co., Li re . 246
Risden v. Inglet 415
Robarts c. Tucker 681, 698, 699,

703, 70S, 720, 738, 744, 745
Roberts v. Macord 3:j— t^. Ogdby 575
Robinson V. Jenkins 581

('. Wheelwright ... 240
V. Yarrow 092

Robson V. Wliittiughaiu .... 49
Rochester (Corporation of) v. Lee 244
Rodgers v. Maw 576
Roe d. Wood v. Doe . . . . 452 n.

Roe V. Mutual Loan Fund . . . ' 326
V. Ireland 33

Roffe V. Roscoe 664
Rogers's Trust, In re .... 283
Rogers & Co. v. Lambert & Co. . 580
Rohl V. Parr 140
Roland r, Cassidy 427
Rolt V. Hopkinson .... 523
Ross's Ti-ust, Li re, Er parte Collins • 236
Rourke v. Wliite Moss Collierv

Co 256, 257
Rouse and Meier, In re . . 363, 366
Rovale v. Hamilton 167
Rushforth V. Hadfield .... 596
Russell V. Haukey 776

V. Harris" .... 404, 405
y. Pellegrini 381
V. Russell . . . 241, 381, 3S4

Ryder y. Wombwell 018

St. Nazaire Co., In re ... . 272
Saeker v. Ragoziue 404
Sadler, Iti re. Ex parte Davies . . 580
Salkeld and Slater, In re . . . . 521

Samon v. Pitt 452
Sampson /'. Hoddinott .... 479
Samuel v. Cooper 424
Sanderson y. Symonds . 643, 653, 656

Santa Cana v. Ardevol .... 260

Sarch v. Blackburn 110

Savery v. Dyer 158

Sawyer v. Sawyer 239

ScarVe v. ^^lor-au ....... 598



xvm TABLE OF ENGLISH CASES.

PAGE

Scott V. Avery . . . ... . . -^Q!^

1'. Leak, i2>? Parrv . . . . 214

c. Morloy .
."

. . . • 238
• V. Pape • 3.3

Scottish Widows'Tuiid y. Craig . 201

Sear £.i-/;«y^6', //</(? Price . . . 3U7

Sedilou V. Bank of Boltou ... 3()

V. Tutop 5U'J

Seligiiiaii V. Le Boutillier . . . 381

Sliaud V. Du Buissou .... 5(31

Shaw V. Nealc .... 528, 538, 547

SheflBeld (Earl of) v. London
Joint Stock Bank . . 661, 639

Shelbury v. Scotst'ord . . 578, 579

Sheridan v. New Quay Co. 575, 578, 579

SLerry, In re, London & County

Bank v. Terry 355

Shiells V. Blackburn (il4-

Simmonds v. Swaiiie . . . 4-4-8, 450
V. Tayk)r . . . (342, ()57

Simmons v. London Joint Stock

Bank 677
Simon v. GavQ 452 ii.

Simpson v. London General Omni-
bus Co 117

V. Yaughan 347

Simson v. Ingram 354
V. Jones '232

Sir Edward Turner's Case . • . 226

Small V. Wing 201

Smidt V. Ogle 564
Smith and Nelson, /// ir . . 364, 3S()

Smith V. Baker 326
V.Chester (91—— w. Cook 114, 117
V. Day 55

Smith V. Johnson . . 508, 511, 522
Smith V. Great Eastern By. Co. . 115

V. Liverpool London Globe
Insurance Co 370

r. Mercer ...... 691
— ?'. Nelson 370

V. Pelah. ..... Ill
t>. Troup ...... 372
«•• Union Bank of London . 758
»'. AVhitloek 238

Snelling v. Pulling ..... 246
SiK-.ok V. Ilcllyer ..... 'M]{) u,

Solomons v'. Bank of England 634
Somerset, lie. Somerset v. Earl

I'onlelt 239, 240
Sonday's Case '

] (',,5

South, Ex parte 757
South Wales Ry. Co. r. Wythes . 305
Spooner v. Payne 522
Sproule V. Boiach, In re Bouch . 287
Squire v. Grevett 44,S
Squires v. Whisken ..... 1 1')

Stafford (Earl of) v. Buckley 189
Staight V. Burn . . 21, 29, 32, 19, 71

PAOB

Stalworlh v. Inns .... 408, 411
Stanglord v. Green 373
Stanley v. Ayles 629
Stanley v. iS-iundy 569
Sianley v. Stanley 2oS

Suad'y. Salt . ' 372
Stello.x. V. Sugdeu 200
Stepliensoii v. Browning .... 514
Stevens v. Metropolitan District

Ry. Co 247
Stevtnson v. Blakelock .... 605

Stiles V. Cardiff Steam Navigation

C( '

. . 116
Stocki)ort Rv. Co., /// re, 464, 480,481,

483
Stockton Iron Purnace Co., /;/ re,

570,571
Stogden v. Lee 236
Stokes V. City OflSees Co. . . 39, 45

Stokes V. Heron . . . 160, 185

Stokoe V. Singe IS 5, 59

Stonard v. Dunkui 578
Stone v. Freeland . . 696,711,736

V. Phillips 424
Stonehewer r. Parrer 433
Storer r Prestage 152
Stott i\ llolling^sworth .... 152
Strange lu Lee 347
Strathmore (Earl of) /;. Yane, ///

re Bowes fill

Strathmore (Lady) r. Bowes 219, 231
Stretch v. A^ atkins 157
Strut I V. Rogers 454
Sturla V. Pn'ecia 271

Sufifell V. Bank of England 640, 660
Sugden v. Alsbiiry, /// re Alsbnry . 287
Sutton V. Moodv" .... 78,85.90
Swaine and Bovill r. White ... 522
Swan V. North British Australasian

Co 698
t'. Saunders 148

Swans, The Case of 82
Symes v. Goodfeliow 502

Tabernacle Permt. Bdg. Societv v.

Knight '

369, 427
Tandvand Tandy Arbitration, /// >r

410. 449
Tapling r. Jones 1. 21, 30, 31, 39, 50.

59.61, 64, 69, 73
Tarbotfom i". Earle 206
Tate, Ex parie. In re Key worth . 561
Taylor v. Martindale ..... 196

V. Southgate 244
?'. Taylor 154

Teague r. Fox, In re Godden . . 300
Theed v. Debeuhani .... 47, 48
Thomas v. Morgan . . . 110, 115

r. Thomas 5, 17



TABLE OF ENGLISH CAriKsJ. XIX

PAGa

Thomas v. Wliip (JU
Tboiiipson, /// rr, Ex parte Williams 5/1
Thonipsoii 0. BlacksLoue .... 3U.5

V. (Jhuruock .... oU.i

Tliorbiirii v. Banies 520
Tiioi-iK! V. Tilbury .j/iJ

"TlDinitoii V. Union Discount Co. ul'

L)iid:)ii 253

Tid.ini'sli c. Grover (ij.^

Tiil.r.tr. VV'anl 113
Tip ) -i-.'i, and Newbolt's Contract,

/e? 237

To liick V. W^ilsou .... 147, MS
T.)'si)ii V. Sliaud

Toniliii V. i'\>rdvvick (Mayor, &c.)

309
12(5,

13'J

015
. 154

612, 043

. 38S

. 043

. 200
681, OOS, 0!J9,

Tooincy v. Loudon, Brighton, & S
C. Ky. Co. . .

Torre v. Browne .

Trapp V. Spearman
Trcdweu V. Ilolman
Tr^jw V. Burton
Tronson «. Dent
Tucker v. Robarts

703, 70S, 720, 738, 741
Tucker V. New Brunswick. Trad-

iui^ Co 75
Tudor V. Sauiync .

TuUett V. Armstrong .

Tuuno and Bird, In re .

Turner's Case (Sir Edward)
Turner v. Hancock

»'. Hockey .

w. Turner
0. . .

Turiiock V. Sartoris .

Tweedale v. Twcedale
Twycross v. Dreyfus .

Tyler v. Jones . . .

221)

215
521

226

247
585 //.

190
423
385

157

759
359 //.

Union Bank of Scotland v. National
Bank of Scotland 555

United Service Co., Johnston's
Claim 623

Vagliano v. Bank of England

Vauderzee v. WiUis
Vaulore v. Tribb .

Van Wart v. Woolley
Vardon's Trust, Re
Veale r. Warner
Vcukata Narasimha Row

of Wards . . .

Vere v. Cawdor
Verrall v. Robinson
Viney t>. Bignold .

Vint V. Hudspeth .

"Vynior's Case

695,
745

. . 604
. 452 ;;.

752, 778
. . 238

439, 473
Court

. . 281

. . lis

561, 560

. . 398

. . 2S1

. . 357

PAGE

Waddeil r. Blockey 250
r. Dowiuiian 42.'^

"Wade V. Dowling 406
\v'iidt; c. Malpas :i[yi

Wadliurst c. Damme ilS
Waiiie r. Wdkins 5()l

Walburu v. iiigilby 271
VV'alker c. Appacli, /// /r llobson . 3(H)

;'. Frobisher oM
t\ General Mutual Bldg. So-

ciety 396
Wallis V. Hirsch 384
Walmj<ley c. Cliild G3t
\Varburton c. iStorr .... 362 //.

Ward c. Dean 507
V. Hall 419

Ward r. Hobbs 125
Warner, In re \m
Warren's Settlemeut, Re . . . 241
Warwick v. Roger.s ..... 759
Watson V. Rolliwell 253

V. AValson 421
Watts V. Christie Oil
Waugh v. Bussell ...... t)43

Weatherly v. Ross .... 5, 29

Webb V. Ingram 447
Weldon v. Maples 258
Weller v. Baker ...... 755 u.

Wells V. Watling 754
Wentworth v. Manning . . 345, 349
W^estern, &e. Bdg. Society v. Mar-

tin .' ... 396
Wetter v. Rucker 559
Wharton v. King . . . 373, 424, 449
Wheallev v. Westminster, Brymbo,

&c. Co 375
Wlieaton v. Maple & Co. ... 34, 30
Whieldon V. Whieldon .... 319
Whitaker v. Bank of England . . 694
White V. Bartlett ...... 574

V. Garden 575
Whitehead v. Firth 454
Whiteley and Roberts Arbitration,

In re 521
W^hitmore v. Smith 520
Whittaker r. Kershaw .... 257
Whitten v. Hanlon 184
Whitworth v. Hulse 426
Wioks i\ Cox 425

Wilcox V. Wilcox 433

Wild's Case 164 ^Z .w/.

Wilkins, In re 561, 564

Wilkins V. Rotherham, Re Wilkins 1S8

Wilkinson V. Duncan . . . 291, 298
^— IK Page 425— — V. Sterne . . . 344, 350

"Willesford v. Watson.... 374
Williams, Hx parte 167

, Ex parte ^ In re Davies . 560

, Ex parte, In re Thompson 571



XX TABLE OF ENGLISH CASES.

PAGE

Williams v. Everett 759

V. Jckyll ...... 192

"Williams v. Millington . 583, 584

Williams v. WiLsoii 153

V. 427

Willis, L/ re, E.V pa/id Kennedy . 572

WiUinott V. Barber 246

Willougliby V. Hicks 55

"VVillsou W.Brett 614,619

Wilson & Sou and The Eastern

Counties Nav. Co 367

Wilson V. Audertou .... 577, 579

Wilson V. Church 265
Wilson V. Cliurcli 268

V. Haliiley . . . .201, 202

y. King 502

V. Smith 256

V. Towuend 5

Wilton V. Dunn 575

Winch V. Sanders 516

Withams v. Lewis 597
Witt V. Corcoran 247— V. 376

Wood V. Adcock 424
V. Baxter 584
V. Lillies 399
V. Kobsou 375

Woodmestou t: Walker . 218, 222, 227,
230, 231, 235-

Wookey v. Pole 60$
Woolt' V. Home 584-

Woollen V. Bradford 519
Worlh V. Gilliug- 115
AV right V. Callender . . 205, 210, 21$

V. Graham .... 408, 411
V. Lambert 29i>

V. Monarch Bldg. Society

V. Pearson

.

V. Ramscot . . .

Wrightson v. Bywatcr
Wroughton v. Colqulioun

Wyld t'. Pickford . . .

Wylde V. Radford

Wvnn V. Nicholson

395
115
117
372
187
140
611

410 n.

Yates V. Jack 37, 22, 23, 24, 50
Yates I'. Maddan .... 183, 184^

V. Yates 201

Yonge V. Furse 201

Young V. Grote .... 694, 699, 720
V. Spencer 754 «.

V. Miller 370



TABLE OF AMERICAN CASES.

VOL. III.

Abeel v. Van Gelder . . .

Aclcermau v. Hunsicker .

Adkius V. Blake ....
Adhim V. Gard .....
^Etaa Ins. Co. ». Altou City Bk. 777
jEtaa Nat. Bk. v. I'ourtli 'Mat. Bk.

Asraewi;. Steamer Contra Costa

50 i

///

Aldricli 0. Jessimaii .

Allegre r, Maryland Ins. Co
Allien ('. Merchants' Bank .

I). Watson . . .

Ailing o. Muuson
American Accident Co. v. lleigart

American Ex. Co. v. Haire . . .

American Ex. Nat. Bank v. Grej;^g

Anthony v. Rogers .....
Appeal of Trustees

Apple t?. Allen ....*...
Aspinwall v. Tonsey
Astor V. Miller

Atlantic, &c. Tel. Co. v. B & C. Tc4

Co
Aubery r. Fiske

Averili C. & 0. Co. c. Verner . .

000

()79

U7
,

, 77S
7<iO,

70

1

U-2

, .50S

:5S7

, 778
;57i

'M7

778
7iri

573
188

2i2
371

572

•25 t

58-2

405

Bailey v. Smith
Baker v. Stackpole

Baldwin v. Bk. of Louisiana .

Baltimore, &c. R. C. v. Pollv . .

Bamberg r. So. Car., K'c R.' Co. .

Bancroft v. Grocer .... 428.

Bank v. Bank
V. Cnmmings
r. McClelland
p. Rider .

V. State of Georgia ....
V. Zent . .

'

Bank of Commerce v. Union Bk. .

Bank of Lindsberg v. Ober . . .

Bank of Louisville v. First N.nt.

Bk 777,

670
355

777
38 s

U3
429

7 1-5

777
r,70

679
746
f)35

745

777

778

Co.

ter

R. Co.

sin

Bank of Monroe v. Widner .-

Bank of Republic v. Millard

Bank of U. S. r. Macale
Bannister v. Rend . .

Bartlett v. Badd . .

Bates c. Stanton .

Baylor v. Baltimore, &c.

Bayne v. Morris . .

Bean v. Beau .

B.'rry v. Carter . .

Birdsall v. Russell . .

Bixby r. Whiting . .

Blackledge o. Sim|ison

P.lin V. Hay ....
Biiveu V. Hudson U. R.
Bolton 0. Gardner

.

Booth V. Ammerman .

Boston, &c. R. Co. v. N
R. Co

Botsford ('. AEurpIiy .

B3\vling V. xVrthur

Bowman v. Downer .

Boyee r. Anderson
Bradliurst v. Bradhnrst
Brady y. Hill . . .

Breeken ridge v. Lewis
Brice v. Bauer . . .

Brickhonse v. Hunter
Briggs V. Brewster .

Browor v. Kingsley .

Brown V. New Bedford 1

Btiokwalter ?'. Russell

Bulord V. Houtz .

Bulpit V. Matthews .

Bulson V. Lohnes .

Bumell V. Everson
Bnnnelp r. Pinto .

Burks V. Albert . .

Bnrnham i\ Strotlier .

Burton v. Wilkinson .

Butler V. Boyles . .

V. Tucker .

Byars i\ Thompson ,

760

&c.

IIJ

list.

PAOK

371
,761
612
413
lOS

582
121

50>

429
387

660
510
429
413
582
25 S

154

428
328

777
429
143
197
355

678
119

428
510
413
612
371

122
12'.

413
454
511
355
119
582
508
38S

428



xxn TABLE OF AMERICAN CASES.

Callaway v. Johnson . . . . . 327

Campbell v. American, &c. L. Ins.

Co 3S7

V. Chicago, &c. R. . . 25S

Canaioharie Nat. ]3ank v. Diefcn-

doi-r «80

Caruochaii v. Christie .... 428

Can- V. Nat. Securitv Co. . . . 760

Carroll v. l:5aiik .

' 612

Case ;;. Henderson .... 760, 761

Cass V. Maxwell 25

1

Cate 0. Cate 121

Caulfield v. Sullivau 328

Clianiberlaiu v. Coiiu., &e. K. Co. 387

(Miapiu V. Eoody ...... 451
I'liapliiie V. Overseers . . . . 510

(Chapman v. Ewing 504
Chase v. Ciiase 121

Chattahooche Nat. Bank v. Schlev 623,

621

777
678
328
660

Citizens' Bk. v. Howell . . .

Citizens' Nat. Bank v. Hooper
City of Jjurliiigton v. Gilbert .

City ot" Elizabeth r. Eoree .

Clarendon, &c.Co. v. McClelland 122, 12.S

Clark ('. Thayer . . . .

Clarke v. Rochester, &c. R. Co
Clay V. Hart
Clement v. Comstoek . . . .

I'. Rolu-bach . . .

Cobb V. Dorteh
Coggswell V. Baldwin . . .

Cogliill (, Horcl

Colcord V. Fhitclier ....
Cole V. Malcolm .....
Cole Maiiuf. Co. v. CoUier . .

Colorado Nat. Bk. v. Brrttcher

Colsoii V. Arnot
Comerford i'. Dnpuy ....
Commercial Bank of Albany v

tlugiies

Com. Union Ins. Co. r. Hocking
Commonwealth v. Emigrant Sav

Bank . .

r. Lewis
*'. Tilton ,. .

610
142
327

450, 454
508

501
118
42S

428
251

387
760
()78

121

V. lurner .

Comstoek ?J. Hannah . . .

Condon v. 11. Co
Connolly v. Kretz . . . .

Conrad p. Fisher . . . .

Coni. Nat. Bank v. Wcems
Conwav v. Grant . . .

Cook V. Holt ....'.
Copp V. Henniker . . . .

Conrt V. Snyder . . . .

Cowell V. Colorado Springs .

Cowles V. Whitman . . .

Cox V. Jagger
Craig V. Crais

612

3S7

f)60

150

149

149

678
387
254
582
612
119
582

405
13S
32 S

248
428, 449, 454

. . . 154

Creveliug v. Bloorasbury Nat. Bk
Crompton v. Pratt

Cross V. City of Kansas
Crow V. Stale .

Curly V. Dean .

Cushman v. Bruudctt

Daly V. Butchers', &c. Bk.

Danncr v. So. Car. R. Co.

Davenport v. Bank of Buffal

V, Tilton

Davis V. Cilley .

V. Davis

V. Havard

Bank

Court

Davis' Ap]>eal .

Dawson v. Drake .

V. Real Eslat

Decker v. Gammon
Degraw v. Clason .

Delaney v. Errickson
1'. Van Anion

De Long v. Stanton
Denver v. N. O., &e
Diekeison v. Tyner
Dickinson v. Coalcs
Dickson V. ]\lcCoy

Dockerty v. Hntson
Dodye iv Me\er .

V. Nal^ Bk.
V. Nat. Exch. Bk.

Doke V. James .... 4

Dolph V. Ferris

Doichester, &c. Bank v. N.
Dieyfous v. Adams
Dubs V. Dul)3 ,

Dugan V. Thomas .

Dundon v. Slaim .

Co

504,

Bk

Earl V. Van Alstinc . . .

East Haddam Bk. v. Scovil

.

Edward v. Thomas . . .

Edward's Ap|ieal ....
Edwardson r. Gamhart . .

Ellicott V. Coflin ....
Ellis V. Insurance Co.
Emmons v. Milwaukee .

Englenian's Ex'rs v. Englenian
Evans V. Fitchburg R. Co. .

V. McDermott .

Exctianffe Nat. Bk. v. Third Nat
Bk.

Fabens r. ^fercantile Bank
Fake v. Addicks .

Farrell v. Ijovett .

Faunee r. Burke .

Ff'nrs ?<. Braoks .

Fellows r. Tann .

760
35G
32S
254
510
254-

/ / /

121

612
568
504
123
510
202
572
61 it

lis
202
121

201

510
387
454
760

lis
586
761
745.

5OS
121

777
327
242
387
454

120
777
671^

327
405
510
745
32 S

51(»

143
119

778

777
118
678
388
241
241



TABLE OF AMERICAN CASES. XXlll

Ferguson v. Laudram .... 32S

V. Miller 87

First. Nat. Bauk v. Graham . 023, 624
V. Greenville Nat.

Bk .... 762
V. Johns . . . 079
I'Rex. . . . 623

V. Sprague . 777
First Nat. Bk. of Canton v. Du-

buque S. W. Ry. Co 760
Fisher v. Vose 567

Flanigan v. CruU 586

Fletcher v. Gillian • 350

Florence Mining Co. v. Brown . 700

Fogarties v. 8tate Bk 701

Ford V. Thornton 012

Fort V. B;ird 248

Foster V. Essex Bank . . . 023, 624

Foster, Ex parte 567

Fourth Nat. Bk. v. City Nat. Bk. 012

Fox V. Bank 07^

Frank v. Lilienfehl '')78

Franklin Bank v. l^achelder . 508

Frazier v. Nortinus 121

Freeman's Nat. Bank u. Savery . 078

Frizzle v. Rundlc & Co 580

Galbraith v. McCormick
Gardener c. Oden .

Garrett v. Lyle . . . .

Gatzwiller v. Lackman .

Gerber v. Monie . . .

German Nat. Bk. v. Burns
Giien V. Ricii ....
Giue ('. State ....
Glass, &c. Co. V. Meyer .

Glenn v. Kays ....
Glidden v. Moore . . .

(iodean v. Blood . . .

(joir ('. Kilts ....
Goode V. Martin . . .

(Tiiodman c Gay . . .

(iordon <? Ellison . . .

V. Muchler . .

Gould V. Stevens .

Grammel v. Carmer . .

Graves v. Am. Exch. Bank
Gray v. Merriam . .

Green c. Miller . . .

Greenly v. Brooks .

(jrecr v. Turner
(ireneaux v. Wheeler . .

(jriffitii V. Shipley . . •

(irim V. Norris ....
Griswold v. Griswold . .

Guelich v. Nat. State Bank

Haekett v. Reynolds . .

llasirart v. Murirau . .

405
511

327

327
581
778
107

149
413

92
118

119

87

119

118
258

701

079
760
745
625
413
138

572
679
079
405
154

777

613
3S7

Hale V. Huse . . ,

V. Vanier . . .

Hall c. U. S. Reflector Co
Hamilton v. Vouglit .

Hamraett v. Dudley .

Hanley v. Walker .

Hanson v. Webber
Harden c. Harden .

Harker v. Conrad .

V. Housifh .

Harris v. Social Mauuf. C
Harrison v. Johnston .

c. Wvse . .

Harrynian v. Harryman
Hart V. Johnson
Hartnell r. Hill . .

Hathaway c. Pinkham
Hawes v. Blackwell .

llawley c. James .

ilayucs i\ Nice . . .

Heckers v. Fowler . .

Henderson v. Buckley

Herriek v. Belknap's Estate

Herrington v. Robinson

Mersey v. Bennett

.

Hewson's Appeal . .

Hewitt V. Furman . .

Hills «. Home Ins. Co.

Hinckley v. Emerson .

Hinshaw v. Gilpin . .

Hobson V. McArthur .

Hodges 0. Hodges
HolT *'. Taylor . . .

HoUingsworth v. Pickerin

Holmes v. Rickett

Home V. Planters' Bank
Honry v. Eppinger

Hood 0. Hartshorn
Hoover v. Wise
Hopsou V. Doolittle .

Howard v. Conro . .

('. Emerson .

Howe c. Hutchinson .

Hud.sou V. McCartney
lluerstal v. Muir . .

Hnlbert v. Douglas .

Humphreys v. Oomlinc

Huntsman v. Nichols

Huston V. Wadswortli

Hyde v. Planters' Bank

PAGE

504
504
405
078
350

387
454
42!)

355
428
42S
.350

572
4i;5

328
450
119

760, 761
202
355
429
413
387
248

355
185
510
413
lis
121
413
510
413
428
387
356
678
387

777
510
413
137
248
388
254
679
137
504
4115

777

Idaho, The 582

Idol V. Jones 87

Indiana Nat. Bank v. Holtslaw . 745

Indiana. &e. R. Co. v. Bradley . 508

lugraliam v. PliilHps 568

Jackson v. Union Bank
Jacobs V, Miller . .

777
328



XXIV TABLE OF AMERICAN CASES.

.loliiison V. Noble . . .

V. Way . . .

Johnson & Miller v. Buck
.loliiiston V. Brackbill . .

Jones V. Hersey . . .

V. Welwood . . .

Kansas, &c. Rv. Co. v. Tsicliols

Keaton v. Mulligan ....
Kelley v. Whitney
Kelly V. Eichinau

King V. Savory

Kinney v. Baltimore, &c. Ass'u

Kitchen v. Loudenback .

Kittredge v. Elliott . . . .

Klenl)erg v. Russell ....
Knaus ik Jenkins

Knowles r. Muliler . . . .

510
679
586
429
327
429

143
510
678
327
510
387
G79
118

118
371
119

Lake V. Sunuiate ....
Lancaster Co. Bank v. Smith
Lawrence v. Stonington Bank
Leach v. Republic F. Ins. Co.

Leak v. Covington
Lee (•. Dolan

V. Tillotsou ....
Leonard v. House ....
Leslie v. Leslie

Lester v. Given
Liiidsley v. Chicago, &c. R. Co
Liiuielian v. Sainjison .

Little Rock, &c. R. Co. v. Finl
Liverpool, &c. Co. r. Creigliton

Long V. Fox
Lonsdale v. Kendall . . .

Loomis V. Newhall . . .

Tjouisiana Bank v. Bank of U.
Louisville, &c. R. Co. c. Iledg-e

Louvais /;. Leavitt

Lynch /;. First Nat. Bank .

Lvous t'. Merrick ....

-McCall V. McCall . .

McCaskell v. Elliott .

McClure v. Sliroyer .

McC'rearv v. Harrison
MeCuiloligh V. MeCuUoi
McDonald v. Arnont .

-McDowelh'. BankofWi
-Me 11 value r. Lantz .

McJimsey v. Traverse
McKay v. Draper . .

McKenna v. Bolger .

McKeiizie v. Nevins .

M'Lemore v. Blocker

.

McMartin v. Bingham
Mi-Nultv V. Sollev.

unigton .

.'
. 118

248
624

777
387
405
510
405
371

450
761
143

118

121

3S7

327
508

449
640
143

254
760
122

450
118
454
413

429
450
612
121

511

582
254
355
L54

405
511

Macon, &c. R. Co. v. Lester . .

McQuade v. Gamble
Males V. Lowensteiu
Mann v. Williamson
Manulacturers' Nat. Bank v. Conti-

nental Bank .......
March c. Eastern Railroad . .

Marietta, &c. R. Co. v. Stephenson .

^lark r. City of Buflah. ....
6. Nat' F. Ins. Co

Market Hank v. Pacific Nat. Bank .

Marseilles v. Kenton's Ex'rs

Martin v. 1 ves

v. Windsor Hotel Co. .

Masonic Sav. Bank i'. Bangs
Matter ol" Railroad Co
Matthews r. Memphis, &c. Co.
Maynant v. Frederick

Mayor r. Genet ......
Mead r. Walker
Mechanics' Bank v. Earp
Meibus r. Dodge
Meier v. Shrunk
Mentz f. Armenia F. Ins

^Merchants' Nal. Bank v.

Co.

Merritt i\ Duncan .

Michigan, &c. R.
Donough

]\Iiller r. Binsham . . .

V. Miller . . .

Millikin v. Shapleich . .

Mills V. Hildreth \ . .

V. Hunt ....-^ r. Miller ....
Minturn r. Main .

Mobile, &-C. R. Co. V. Willi:i

Montgomery v. Handy
r. Koester .

^loorc r. Ewiiig

Morgan v. Pope . . .

Morris c. Fraker .

Morrison i\ Bowman .

I". Buclianau
Moses r. Fiankliii Bank .

r. Mend ....
Moiilt.un r. Scarborough .

Miildrow r. Morris . .

Muller V. McKesson .

Murray v. Lardner . .

Mvers v. Dodd ....

Co. . .

Guilmai-

tiii

Hanson
State

B

35

Mynard v. Syracuse, &c. R. Co.

Nash V. Taylor
National Bank v. Burkhardt

>• Ills. Co. .

PAOK

121
327
32S
121

778
387
121

373
387
254
371

328
405
613
254
572
45 J

405
405

777
118

118

387

623

679

624
679

113

242
356

777
25 ^

5m;

405
586
121

121

119
4l:i

1S5

121

3;JS

454
7C)()

137
lis
450
119

678
12!

143

202
762
612



TABLE OF AMERICAN CASES. XXV

PAGE

National Bank v. Millard . 745, 7<i2

V. Ocean Bank . . 623
National Bank of Kockville r.

Second Nat. Bank 760
National Coniniercial Bank v. Mil-

ler 760
National, &c'. Trust Co. v. Mc-

Donald 762
Nettleton v. Gridley 413
Newman v. Wood 511
Newton ?'. Gordon IIS
Nichols V. Kens. Co. Ins. Co. . . 450
Norfleet v. Soiitliall 413
Northumberland Bank v. McMi-

chael 760
Nudd V. Powers 201

Oakes V. Spaulding .

Oakley v. Anderson .

Oddie'i;. Nat. City Bank
Orcutt V. Butler . .

Ormsbee v. Howe .

Orr V. Moses . . .

Osgood V. Nichols . .

OM v. Schroepcl .

Owens V. Clayton . .

P. W. & B. R. Co. V. Quigley
Paine v. Bergh . . .

V. Hibbard . .

Parks V. Ingram . .

Parmalee v. Allen . .

Patterson v. Leavitt .

Pattison v. Syracuse Nat. Bank
Paulison r. Halsey
Paulsen o. Mauske
Pearce v. Blackwell .

Peck V. Jenuess . .

People V. Murray . .

V. Nash . .

People, e;v rel. Walker v. Spe
Sessions ....

Peoria R. Co. v. Neill

Peter's Adm'r v. Craig

Plielau V. Moss . .

Phelps V. Culver .

Pliilbrick v. Preble

iMiillijis V. Dewald
V. Herndon .

Pickering v. Day .

V, Orange .

Pierce's Estate .

Pierson v. Post

Place V. Cheesebrougli

Planters' Bank v. Merritt

Plimpton V. Somerset
Plock V. Cobb . . .

Porter v. Buckfield, &c. R. Co

cial

. lis

. 454
. 762
. 450
. 679
. 188

582, 586
. 511

. 202

624
149

327
356
450
413
625

405

371
138

568
328

371

35

150

745

371
678
154
450
119
355
356
118
201

107
405
760
405

660
454

Power V. Power ....
Powers V. First Nat. Bank .

Pres't, &c. V. Peuna. Coal Co.

Preston v. Prather

Pulliam V. Burlingame
V. Pensoneau .

Putnam v. Russell ....

371

778
387
623
582
504
355

Quilty V. Battle 119

Railroad Co. v. McGraun
Rand o. Mather
Rapp r. National Bank
Ray ('. Wight . . .

Reitenbaugh v. Ludwick
Remelee v. Hall

Republic Bank v. Darrag
Reynes v. Dumont
Reynolds v. Hussey .

r. Roebuck .

Kexroth v. Coon .

Rider v. White . . .

Rixt'ord V. Nye
V. Smith . .

Roberts o. Noyes . .

c. Stuvvesant S
Robie V. Briggs

Robinson *'. Bird . .

I.'. Georges In

V. Morse .

Robinson-ReaManuf. Co
Rogers v. Carrothers .

Romeyn v. Cuplis . .

Rowc V. AVilliams . .

Rowland v. Fowler .

Runyan v. Patterson .

Ryder v. Neitge . .

D,

Co

Co

Mellon

St. Nicholas Bank v State Nat.

Bank
St. Paul, &c. R. Co. r. Gardner .

Sanl)orn v. Kittredge ....
Sanford v. Clark

Schell V. Stephens

Schoen v. Houghton
Scholey v Rew
Scott V. Nat. Bank of Chester 623,

Scribner v. Kelley

Seeley v. Peters

Sellick V. Addams
Seventh Nat. Bank v. Cook . .

Shackleford v. Parker ....
Sharp, Mat.ter of

Shaw V. IMcCreery
V. Railroad Co.

Sherfey v. Bartley

Shields v. Basrliolo

387
449
762
568

572
428
504
()12

118

328

87
119
454
143
581

582
355

586

387
510
507
508
254
387
678
121

137

778
405

248
3.56

586

678
328

624
120
121

510
745
510
328
119
67S

119

248



XXVI TABLE OF AMERICAN CASES.

Sliirley v. Shirley

SiiTipsou V. Waldby
biaclair v. Hathaway . . . .

V. Murphy
ykiles V. Watson
JSiuith V. Andrews

V. Boston, &c. li. Co- . .—— t'. Brady
V. Deiiiavest

V. Doiiohue
V. First Nat. Bank of West-

iield

t'. Guild

V. Jauseu . . .

('. Potter ....
r. Shaffer . . .

V. Sniitli ....
V. AVhiting . . .

Snyder v. Robinson . .

South C. K. Co. V. Moore
Stacy V. Dane Co. Bank .

Stanley v. ChappcU . .

Stark V. Huiiton . . .

Si ate V. Bogardus . . .

I'. C't)uncil

V. Giles ....
State Bank v. Armstrong
Stephens v. Milnor . .

V. State . . .

328,

Stephenson v. Piscataqua P. & M.
Ins. Co

Sterling v. Jackson
Stiles 1). Davis
Stipp V. Washington Hall Co. . .

Stoddard r. Locke
Stone r. Dunn's
Streissgutli v. Nat., &c. Bank
Strouse v. Leipf
Stuart, &e. ]>ank v. HollingsMorth
Studwell V. Rich . , .

".
. .

Swanson v. Taikington ....
Swift V. Gifford

Taher v. .Tonnv

Taylor v. Parkhurst . .

Temple V. Lawson . .

'I'harp V. Feltz ....
'I'lionias V. Kerr
Thompson v. Mitcliell

r. Thorn |)son .

Thrasher v. Ovcrby . .

Thurlough v. Kendall
Thurlow V. Gilmore . .

Tiernan v. Commercial Bank
Titus V. Mechanics' Nat. Bank
Tobey v. County of Bristol .

Tooiner v. Randolph . . .

Towle V. Swasey ....
Towne v. Jaquith ....

241

778
137
582
355

138

387
387
429
119

624
328
679
428
248
508
510
355

504

777
450
327
150
121

254
612
202
149

387

87

582
511
568

387
778
119
355
121
328

108

108

327
248

572
586
413
32 S

504
327
356

762,

777
778
371

572
1S8
413

rAOB

Tribon v. Strowbridge .... 405
Truett V. Rains 254
Truscott V. King 356
Trustees v. Hill 678
Tucker v. Page 504
Tudor V. Scovell 428
Tuite V. Stevens 328
Turner v. First Nat. Bank . 623, 624

V. Johnson 248
TwijTg V. Rviand 119
Tyson V. Robinson ..... 371

Union Nat. Bank v. Oceana Co
Bank

United States r. Babbit . . .

r. January . .

V. Rathbone . .

761
625
355
405

\ anderveer, JM alter of

Van Gelder v. Van (ielder

Van Hook v. Whitlock .

A an Leuven r. Lyke .

Van Winkle r. U'. S. M
Vredeiibnrg i\ Behan
Vreeland v. Brown

. . 454

. . 248
... 328

. . 118,121
S. Co. . 582

, . . . 120
... 568

Wnde V. Powell
Walker r. Herron

*?. Shannon
Walsh V. German Am. Bank

V. Gilnior

Ward r. Gould. . . .

Wareham Bank v. Burt .

Warfiehl r. Holbrook . .

Waring r. Pnreell .

Warner ^'. C!ollins . . .

\\ asliington Nat. Gas Co. v

son

Wasson r. Lamb .

Water \\itcli, The . .

Wat kins r. Roberts
Wrbstei- V. Lee . .

Wells V ]Wix\ ....
/•. IJraiider

V. MeCall ....
V. Sutton ....

Wendt V. Ross ....
Wheeler v. Van Houten .

Whitcher v. Whitcher
White V. Cont. Nat. Bank

V. Middlesex Railroad

Whitney v. Boardnian
V. First Nat. Bank

Whittemore v. Whitteniore
Whittington v. Farmers'
Wiggin V. Swett . .

^Vllev V. First Nat. Bank

Bank

122,

504,

510,

Jobn-

454
123
428
745
428
508
582
511

154
454

ilO,

510,

428,

'

387,

623,

623.

355

762
328
582
511

121

568
242
678
356
511

450
745
388
138
624
510
612
154
624



TABLE OF AMERICAN CASES. XXVll

Williams v. Drexel









RULING CASES.

ANCIENT LIGHT.

No. 1. — TAPLING V. JONES.

(H. L. 1865.)

No. 2. — AYNSLEY v. GLOVER.

(CH. 1875.)

RULE.

The absolute right to the enjoyment of light may (by

the Statute 2 & 3 Will. IV. c. 71 § 3) be acquired by twenty

years' uninterrupted enjoyment.

But the right to ancient light may also still be estab-

lished by proof of enjoyment from time immemorial, al-

though the proof of the twenty years' enjoyment under the

Statute is interfered with by a temporary unity of pos-

session during that time.

In either case, the fact that the windows in a new build-

ing are larger than, or that there are other windows besides,

those through which the ancient light was enjoyed, does

not destroy the right to enjoy the ancient light,

Tapling v. Jones.

34 L. J. C. P. 342-352 (s. c. 11 H. L. Cas. 290; 20 C. B. N. S. 1 ; 12 L. T. 555

;

13 W. R. 617).

This action was commenced in the Court of Common Pleas on

the 24th of February, 1858, and was brought for an alleged ob-

struction of the access of light and air to certain windows in the

west side of a warehouse, No. 107 Wood Street, Cheapside, in the

city of London, the property of the respondent, the defendant in

error, and the plaintiff below.
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The declaration consisted of two counts. The first count alleged

a right on the part of the defendant in error to the access of light

and air to certain ancient windows of a messuage and building in

that count mentioned, and stated, by way of breach, that the plain-

tiff in error, by wrongfully building and continuing a wall near to

such windows, prevented the light and air from coming to or enter-

ing the same. The second count alleged a right to the unobstructed

access of light and air to the said windows, and averred as a breach

that such access was obstructed by the wrongful continuance of a

wall, on a close opposite and near to such windows.

The defendant pleaded, first, not guilty ; secondly, a traverse of

the right alleged in the first count ; and, thirdly, a traverse of the

right alleged in the second count.

There was a replication joining issue on these pleas.

Upon these issues the cause came on to be tried, at the Sittings

at the Guildhall of the city of London, on the 16th of February,

1859, when a verdict was entered for the defendant in error, for

the damages claimed in the declaration, subject to a special case.

A special case was afterwards stated which, so far as it is material,

was to the following effect

:

" The plaintiff is a wholesale dealer in silk, and now carries on

his business at Nos. 107, 108, and 109 Wood Street. The plaintiff

had for several years prior to 1857 carried on his business at Nos.

108 and 109 Wood Street, but he acquired possession of the pre-

mises No. 107 Wood Street, for the first time in the year 1857,

having become the purchaser of them in the month of July in

that year. Up to the time when the plaintiff acquired possession

of the said premises No. 107, they were used and occupied as a

public-house, known by the sign of the ' Magpie and Pewter Plat-

ter,' and were, and are, in a line with and next adjoining Nos. 108

and 109. The said premises, Nos. 107, 108, and 109, abut, on the

rear or west side thereof, upon the east side of certain premises

fronting in Gresham Street West, and therein numbered 1 to 8,

hereinafter called the Gresham Street property. In the year 1852
the plaintiff pulled down his premises Nos. 108 and 109 Wood

Street, which were then old and dilapidated houses, and
[* 343] erected on their site new warehouses. In doing * so he

altered the position and enlarged the dimensions of the

windows previously existing, increased the height of the building,

and set back the rear or back line of those warehouses.
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" The defendant, who is a carpet-warehouseman, on the 23rd of

July, 1852, was tenant of the said Gresham Street property, and

now holds the same under a lease for a term of eighty-one years

since granted to him. In and about the year 1856 the defendant

pulled down the buildings then standing on the Gresham Street

property in order to erect thereon a warehouse.

"The plaintiff, in July, 1857, immediately after his purchase of

No. 107 Wood Street, made alterations in it by lowering the first

and second floors so as to make them correspond with his adjoin-

ing new warehouses, Nos. 108 and 109, and by lowering two of the

windows in such floors so as to suit the new position of the floors.

One of the lowered windows was about one foot longer than before,

and the other about the same size as the old one, and both occupied

parts of the old apertures. A small window on the first floor was

blocked up. He also built two additional stories to No. 107, in the

first of which, viz. the fourth story of the premises, he put out a new

window, and in the fifth or attic story he placed a window extending

across the entire width of the building. These new windows and

lights were so situated that it was impossible for the owners of the

said Gresham Street property to obstruct or block them without

also obstructing or blocking, to an equal or greater extent, that

portion of the said windows and lights which occupied the site of

the said ancient windows in No. 107.

"The said alterations and additions in No. 107 Wood Street, so

far as the windows are concerned, were completed by the plaintiff

in the month of August, 1857.

" After the alterations and additions to No. 107 Wood Street

had been so completed, the defendant proceeded to erect his said

intended warehouse and premises on the Gresham Street property,

and built up the eastern wall thereof to such a height as to obstruct

the whole of the windows and lights of No. 107 Wood Street.

"The defendant refused to remove the said eastern wall of his

warehouse and premises or any part of it.

" The question for the opinion of the Court is, whether the plain-

tiff is entitled to recover in respect of the obstruction of light and

air complained of. If they are of opinion that he is so entitled,

then the verdict entered for the plaintiff is to stand and the dam-

ages to be reduced to 40s. ; if they think the plaintiff is not so

entitled, then the verdict entered for the plaintiff is to be set aside

and a verdict entered for the defendant."
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The Judges of the Court of Common Pleas were equally divided

in opinion, the Lord Chief Justice and Mr. Justice Willi.vms

being in favour of the plaintiff below, Mr. Justice Keating and Mr.

Justice Byles being in favour of the defendant below. Mr. Justice

Keating thereupon withdrew his opinion, and judgment was given

in favour of the plaintiff below. 11 C. B. (N. S.) 283 ; 31 L. J.

C. P. 110.

The defendant below brought error upon that judgment, and the

Court of Exchequer Chamber affirmed the judgment. There was

a difference of opinion among the Judges ; Mr. Justice Wightman,

Mr. Justice Crompton, Mr. Baron Bramwell, and Mr. Justice

Blackburn being in favour of the plaintiff below, and the Lord

Chief Baron and Mr. Baron Martin being in favour of the de-

fendant below. 12 C. B. (N. S.) 826 ; 31 L. J. C. P. 342.

The Attorney-General and Archibald, for the appellant. The

right to an easement must rest on some presumed grant, and the

extent of the grant is always to be referred to and measured by

the user and the effect of it. The cases show that whatever may
be the origin of the right, such right is measured by usage. So, if

the effect on the property subject to the right is varied, the party

havinc; the right cannot claim the benefit of the right as to the

old part which has remained unaltered, so as to shield the user of

the new part. Such an alteration sets the owner of the servient

tenement free to protect himself. As to the origin of the right

being presumed to be in grant before the Prescription Act,

[* 344] — * Daniel v. North, 11 East, 372; Barker v. Richardson,

4 B. & Aid. 579, — the old theory of the law still remains.

Bright V. Walker, 1 Cr. M. & R. 211 ; 3 L. J. (N. S.) Exch. 250.

The effect of material alterations which, if acquiesced in, would
increase the servitude of the servient tenement, is to destroy the

servitude, unless the new encroachment can be shut out without

affecting the old right. The consent is to a different thing. The
old right cannot be used as a shield for fresh encroachment. The
continuance of what the servient tenant has done to protect him-
self from such encroachment cannot be prevented by the owner
of the dominant tenement restoring the property to its original

state. The servient tenant consented only to something of which
the dominant tenant has deprived himself of the right to insist

upon by altering the state of circumstances. L^UtrelVs Case, 4 Co.

Eep. 87 a. The first case having direct application to the present
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is Cherrington v. Ahney, 2 Vern. 646 ; and see Com. Dig., page 421,

5th ed., and Martin v. Gohle, 1 Camp. 320. The cases of Dougall

V. Wilson, 2 Wuis. Saund. 175 a; Cotterell v. Griffiths, 4 Esp. 69;

Chandler v. Thompson, 3 Camp. 80; 13 R R 756, and Thomas v.

Thomas, 5 Tyrw. 810 ; 4 L. J. (N. S.) Ex. 179, are not relied upon,

but merely mentioned in their order of date. The later cases on

which reliance is placed are Garritt v. Sharp, 3 Ad. & E. 325
;

4 Nev. & M. 834; Blanchard v. Bridge, 4 Ad. & E. 176 ; 5 L. J.

K. B. 78; Benshaio v. Bean, 18 Q. B. E. 112; 21 L. J. Q. B. 219;

Wilson V. Toionend, 1 Dr. & Sm. 324 ; 30 L. J. Ch. 25 ; Davies v. Jlar-

shall, 4 L. T. (N. S.) 105 ; Cooper v. Huhhuck, 30 Beav. 160 ; 31 L. J.

Ch. 123 ; and Hutchinson v. Coyestake, 9 C. B. (N. S.) 863 ; 31 L. J.

C. R 19. The opinion of the majority of the Judges in the present

case has been approved of by Vice-Chancellor Wood in Weatherlg

V. Boss, 1 H. & M. 349 ; 32 L. J. Ch. 128. The respondent abandoned

his old rights ; he had no intention of resuming them when he made

the alterations, and he cannot resume them now. Liggens v. Inge,

7 Bing. 632 ; 9 L. J. C. R 202 ; Stokoe v. Singers, 8 El. & B. 31

;

26 L. J. Q. B. 257 ; Gale on Easements, pp. 500, 483-4 ; and Martin

V. Hendon, 11 R T. (N. S.) 590.

Sir H. Cairns and Cleasby, for the respondent, were not called

upon.

The Lord Chancellor. By the 3rd section of the Act 2 & 3

Wm. IV. c. 71, intituled "An Act for shortening the time of pre-

scription in certain cases," it is enacted, " that when the access and

use of light to and for any dwelling-house, workshop, or other

building shall have been actually enjoyed therewith for the full

period of twenty years without interruption, the right thereto shall

be deemed absolute and indefeasible, any local usage or custom to

the contrary notwithstanding, unless it shall appear that the same

was enjoyed by some consent or agreement expressly made or given

for that purpose by deed or writing."

Upon this section it is material to observe, with reference to the

present appeal, that the right to what is called " an ancient light

"

now depends upon positive enactment. It is matter juris positici,

and does not require, and therefore ought not to be vested on any

presumption of grant or fiction of a license having been obtained

from the adjoining proprietor. Written consent or agreement may

be used for the purpose of accounting for the enjoyment of the

servitude, and thereby preventing the title which would otherwise
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arise from uninterrupted user or possession during the requisite

period. This observation is material, because I think it will be

found that error in some decided cases has arisen from the fact of

the Courts treating the right as originating in a presumed grant or

license.

It must also be observed, that after an enjoyment of an access

of light for twenty years without interruption, the right is declared

by the Statute to be absolute and indefeasible ; and it would

[* 345] seem therefore, that it cannot be lost or defeated by a * sub-

sequent temporary intermission of enjoyment not amount-

ing to abandonment. Moreover, this absolute and indefeasible right,

which is the creation of the Statute, is not subjected to any condition

or qualification; nor is it made liable to be affected or prejudiced

by any attempt to extend the access or use of light beyond that

which, having been enjoyed uninterruptedly during the required

period, is declared to be not liable to be defeated.

Before dealing with the present appeal, it may be useful to

point out some expressions which are found in the decided cases,

and which seem to have a tendency to mislead. One of these

expressions is the phrase, " right to obstruct." If my adjoining

neighbour builds upon his land, and opens numerous windows
which look over my gardens or my pleasure-grounds, 1 do not

acquire from this act of my neighbour any new or other right tluin

I before possessed. I have simply the same right that I before

possessed,— I have simply the same right of building or raising

any erection I please on my own land, unless that right has been,

by some antecedent matter, either lost or impaired, and 1 gain no

new or enlarged right by the act of my neiglibour.

Again, there is another form of words which is often fouiul in

the cases on this subject, namely, the phrase, " invasion of privacy,

by opening windows." That is not treated by the law as a wrong
for which any remedy is given. If A. be the owner of beautiful

gardens and pleasure-grounds, and B. is the owner of an adjoining

piece of land, B. may build upon it a manufactory with a hundred
windows overlooking the pleasure-grounds, and A. has neither
more nor less than the right which he previously had, of erecting

on his land a building of sucli height and extent as will shut out
the windows of the newly erected manufactory.

If in lieu of the words, " the access and use of light to and for
any dwelling-house," in the 3rd section of the Statute, there be
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read, as there well may, " any window of any dwelling-house," the

enactment (omitting immaterial words) will run thus, " when any

window of a dwelling-house shall have heen actually enjoyed

therewith for the full period of twenty years without interrup-

tion, the right to such window shall be deemed absolute and

indefeasible."

Suppose then that the owner of a dwelling-house with such a

window, that is, with an absolute and indefeasible right to a cer-

tain access of light, opens two other windows, one on each side of

the old window, does the indefeasible right become thereby defeas-

ible ? By opening the new windows he does no injury or wrong

in the eye of the law to his neighbour, who is at liberty to build

up against them, so far as he possesses the right of building on

his land ; but it must be remembered that he possesses no right of

building so as to obstruct the ancient window ; for to that extent

his right of building is gone by the indefeasible right which the

Statute has conferred.

Believing this to be the sound principle, I cannot accept the

reasoning on which the decisions in Rcnshaw v. Bean, 18 Q. B.

112, 21 L. J. Q. B. 219, and Hutchinson v. Copestake, 9 C. B.

(N. S.) 863, 31 L. J. C. P. 19, were founded. The facts of those two

€ases were not exactly the same as in the present ; for in neither

was any ancient window preserved unaltered, but the old windows

had been enlarged and new ones added ; in which state of things

it was held, that inasmuch as it was not possible for the adjoining

proprietor to obstruct the new windows, and the access of the

ancient lights, without at the same time obstructing the original

apertures, the owner of the house must be considered as having

lost his ricjlit to the ancient licrhts, at all events until he restored

his house to its original condition.

According to these cases, the law must be thus stated ; namely,

if the owner of a dwelling-house with ancient lights, opens new

windows in such a position as that the new windows cannot be

conveniently obstructed by an adjoinhig proprietor without ol)-

structing the old, he, the adjoining proprietor, is entitled so to do,

i\t all events so long as the new windows remain. UpOn examin-

ing the judgments, it will be seen that the opening of the new

windows is treated as a wrongful act done by the owner of the

ancient lights, which occasions the loss of the old right he pos-

.sessed ; and the Court asks whether lie can 'complain of the natu-

ral con?t'quence of his own art.
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I think two erroneous assumptions are involved in or underlie

this reasoning : first, that the act of opening the new win-

[*346] dows *was a wrongful one; and, secondly, that such

wrongful act is sufficient in law to deprive the party of his

right under the Statute. But, as I have already observed, the open-

ing of the new windows is in law an mnocent act, and no innocent

act can destroy the existing right of the one party, or give any

enlarged right to the other, namely, the adjoining proprietor.

In the present case, an ancient window in the plaintiffs house

has been preserved, and remained unaltered during all the altera-

tions of the building, and the access of light to that window is

now obstructed by the appellant's wall. A majority of the Court

below have held, that the obstruction was justified whilst the new

windows which the plaintiff some time since opened remained^

but was not justifiable when those new windows were closed, and

the house, so far as regards the access of light, was restored to its

original state ; but, on the plain and simple principles I have

stated, my opinion is, that the appellant's wall, so far as it ob-

structed the access of light to the' respondent's ancient unaltered

window, was an illegal obstruction from the beginning; and I

have great difficulty in acceding to the reasoning that this perma-

nent building of the appellant was a legal act when begun and

completed, but has subsequently become illegal through a change

of purpose on the part of the respondent. On such a principle the

person who opens new lights might allow them to remain until

his neighbour, acting legally according to these judgments, has at

great expense erected a dwelling-house, and then by abandoning

and closing the new lights, might require his neighbour's house to

be pulled down. I think the judgment ought to be affirmed, but

not on the ground or for the reasons given by the majority of the

Judges in the Courts below. I therefore move, your Lordships,

that the judgment of the Court below be affirmed.

Lord Cranworth. My Lords, the question raised by the spe-

cial case is, whether the plaintiff in error was justified in erecting,

opposite and near to the house of the defendant in error, a build-

ing which prevented the access of light and air through several

ancient windows, through which light and air had been accus-

tomed to pass to the house in question without interruption.

Previously to the erection by the plaintiff in error, of the build-

ings complained of, the defendant in error made extensive altera-
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tions in his house, and in so doing, opened new— and enlarged

.several of the old— windows ; and it was not disputed that the

plaintiff in error was justified in obstructing the new and the en-

largements of the old windows. He effected this obstruction by

erecting a pernianeut building on his own land, so near to the

house of the defendant in error as to obstruct the whole of his

lights, the old as well as the new. The special case finds as a

fact, that it was impossible for him to obstruct or block the new

windows without at the same time obstructing or blocking that

portion of the windows and lights which occupied the site of the

ancient windows ; and his counsel argued, on the authority of

Rensliaio v. Bean, that under these circumstances he had a right

to erect the building in question. After it had been so erected,

the defendant in error caused the altered windows to be restored

to their original state, and he also filled up with brick-work the

spaces occupied by the new windows, and having done this, he

called on the plaintiff in error to remove the building which

thus blocked up the ancient, and only the ancient windows. This

application was not complied with, and thereupon the defend-

ant in error brought his action in the Court of Common Pleas

against the plaintiff in error for obstructing his ancient lights.

At the trial, a verdict was found for the plaintiff in error, sub-

ject to a special case ; which was afterwards argued before the

Court of Common Pleas ; and the Court being equally divided in

opinion, the junior Judge, following the usual practice, withdrew

his opinion, and judgment was there given for the now defendant

in error, according to the opinions of what was then the majority

of the Court. The case was then brought to the C'ourt of Error,

where the judgment below was afiirmed, four of the six learned

Judges who heard the case concurring in opinion with the Court

of Common Pleas in favour of the defendant in error, and two dis-

senting. The case was then brought by writ of error to

this House, and the plaintiff in * error was heard at the [* 347]

bar. We did not call on the defendant in error to sup-

port his case, being of opinion that the plaintiff in error had laid

no ground for disturbing the judgment below ; though our opinion

was not founded on the same ground as that on which the major-

ity of the Judges below seem to have proceeded.

The case raised two questions: First, whether the plaintiff in

error was justified in erecting the building whereby the access of
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lioht and air to the house of the defendant in error was obstructed
;

and secondly, if he was, then whether he was bound to remove it

after the windows of the defendant's house had been restored to

their ancient condition. The second question does not arise, and

I will therefore proceed to state shortly the grounds on " which my
opinion rests.

The right to enjoy light through a window looking on a neigh-

bour's land, on whatever foundation it might have rested previ-

ously to the passing of the 2 & 3 Wm. 4 c. 71, depends now on the

provisions of that Statute.

The special case finds that the windows of the house of the de-

fendant in error, previously to the alterations made by him in

1857, were ancient windows , by which we must understand win-

dows through which he had enjoyed access of light without inter-

ruption for twenty years. His right, therefore, to that light was

by the express provision of the Statute absolute and indefeasible.

It is not disputed that when the plaintiff in error erected his wall,

he obstructed the light to which the defendant in error was so

entitled, and that so he -prevented him from enjoying what the

Statute declares was his absolute and indefeasible right. The

plaintiff in error, in justification of tlie course he took, relies on

the fact that, before lie raised his wall and so caused the obstruc-

tion complained of, the defendant in error had made material alter-

ations in his house, enlarging the old windows and adding new
ones. There was nothing to make it unlawful for the plaintiff in

error to obstruct the access of light to these new windows, and to

so much of the altered old windows as did not occupy the old site

through which light had formerly passed ; and as it was impos-

sible to do this without at the same time obstructing the light

which had previously passed through the old windows (so at least

we must take the fact to be), the plaintiff in error contends tlial

he had a right to obstruct the whole.

I am unable to comprehend the principle on which such a claim

can rest, where a person has wrongfully obstructed another in thu

enjoyment of an easement, as, for instance, by building a wall

across a path over which there is a right of way, public or private,

any person so unlawfully obstructed may remove the obstruction ;

and if any damage thereby arises to him who wrongfully set it up.

he has no right to complain. His own wrongful act justified what
would otherwise have been a trespass. But this depends entirely
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on the circumstance that the act of erecting the wall was a wron^r-O to

ful act ; whereas the opening of a window is not an unlawful act

;

every man may open any number of windows looking over his

neighbour's land ; and on the other hand, the neighbour may, by

building on his own land within twenty years after the opening of

the window, obstruct the light which would otherwise reach it.

Soraii confusion seems to have arisen from speaking of the right of

the neighbour in such a case, as a right to obstruct the new lights.

His right is a right to use his own land by building on it as he

thinks most to his interest, and if by so doing he obstructs the

access of light to the new windows he is doing that which affords

no ground of complaint. He has a right to build, and if thereby

he obstructs the new lights he is not committing a wrong. But

what ground is there for contending that, because his building so

as to obstruct a new light would afford no ground of complaint,

therefore, if he cannot so build without committing a trespass, he

may commit a trespass ? I can discover no principle to warrant

any such inference.

I will put this case.— Suppose the owner in fee simple of close

A. were to build a house at the edge of close A. with windows

overlooking close B., held by himself, as tenant for life, or by a

tenant for life, who, from feelings of kindness, would not object to

the opening of the windows of the new house : at the end

of twenty years he would, * according to the 3rd and 7th [* 348]

sections of the Act, have acquired an absolute and inde-

feasible right to the access of light across close B. It surely can-

not be contended that the remainderman, because he could not

otherwise prevent the owner of the house from acquiring this

right, might, before the expiration of twenty years, come on the

land of the tenant for life, and there erect a building to obstruct

the light of the new windows. And yet the argument of tlie

plaintiff in error must go this length, for there is no difference in

principle between a trespass on the soil and any other trespass.

In the case under discussion the new windows were opened by

the same person who had a right to access of light through the old

windows; but this might have been otherwise. Suppose the

owner of an ancient window on a first floor not to be the owner of

the second floor, and that the owner of that floor should open a

window which the owner of the adjoining land could not obstruct

without at the same time obstriicting the ancient light ; no one.
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I suppose, would argue that in such a case the owner of the land

overlooked could obstruct the ancient light, and yet I can see no

difference in principle between the two cases. It may be said

that, in the case I have just put, the owner of the ancient light

was in no default, and could not be affected by the act of a

stranger. But neither is he in any default when he opens a new

window himself. He does what he lawfully may do, and if the

act done is lawful, I do not understand how the consequence can

be different when it is the act of the party himself and when it is

the act of a stranger. If after the owner of the second floor had

opened a new window, and within twenty years the owner of the

first floor had purchased the second floor, would the continuance

by him of the new window authorise the neighbour in obstructing

the old light if he could not otherwise obstruct the new one ?

This will hardly be contended. So, again, suppose the owner of

the first floor to have demised the second floor to a tenant, and

that he, without the license of his landlord, put out the new win-

dow ; this might entitle the landlord to complain of his tenant as

having been guilty of waste, but it can hardly be contended that

it would justify the neighbour in obstructing the ancient light

enjoyed by the landlord. So, again, if the landlord had given his

permission to the tenant to open the window, I cannot see any

difference which this would make ; the tenant would, quoad hoc,

be unimpeachable of waste ; but it would be lawful to the land-

lord to make such a demise, which could not in any respect affect

the relative rights of the landlord and his neighbour.

Suppose the owner of a house has a right of way to the door

of his house over his neighbour's land, a case put by Mr. Justice

Blackburn in his judgment, the argument of the plaintiff in error

would go to show that if the owner of the house should j)ut a

pane of glass in his door, his right of way would or might be at an

end. For it would be lawful for the neighbour to obstruct it if he
could not otherwise obstruct the light.

I will not, however, multiply illustrations. The plain principle

seems to me to be, that no one can interfere with the absolute and
indefeasible right of another, unless where such interference is

made necessary by the wrongful act of the party possessing the
right.

I do not attempt to disguise from myself that, unless the facts

of this case can be distinguished from those in JRenshaw v. Bean,
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the conclusion at which I have arrived is directly at variance

with the decision of the Court of Queen's Bench in that case.

But I own I think that the facts there were substantially the

same as those now before us, and the Court decided there that the

obstruction of the ancient light was in such a ^ease justifiable.

Lord Campbell, in delivering the judgment of the Court in that

case, stated that the Court did not proceed on the ground that the

plaintiff, whose ancient lights were obstructed, had lost the right

which he had previously enjoyed of having light and air through

such portions of the new windows as had formed portions of the

ancient windows ; but his Lordship added, " If, by the alterations

which the plaintiff made, he exceeded the limits of that right, and

so put himself into such a position that the access could

not be obstructed by the defendant without * at the same [* 349]

time obstructing the former right of the plaintiff, he has

only himself to blame." The observations I have already made,

sufficiently indicate the reasons on which I cannot assent to thi.^

reasoning ; and unless that reasoning be sound, the judgment can-

not be supported.

The case of Renshaiv v. Bean was followed by that of Hutchin-

son V. Coipestahe, not only in the Court of Common Pleas, where

the decision of the Court of Queen's Bench was considered to be

binding, but also in the Exchequer Chamber, though there some

of the Judges seem to have proceeded on the special facts of that

case. It is, however, the duty of this house, as the ultimate Court

of Appeal, to lay down the law on what they consider to be cor-

rect principles, and though we should be slow to decide contrary

to the decisions of the Courts of Westminster Hall, where they

have been long received and acted on, even if we see cause to

question the grounds on which they were supposed to rest, yet no

such principle ought to restrain us from correcting what we con-

sider to have been an erroneous decision pronounced only thirteen

years ago ; more especially when we have, as in this case, the

opinions of two very learned Judges, expressing their very decided

dissent from it, and when we think we can discover in the judg-

ments of the Chief Justice of the Common Pleas and of Mr. Jus-

tice Williams great doubts, to put it no higher, of the soundness

of the decision which we are overruling.

My clear opinion is that the judgment below ought to be

affirmed.
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Lord CheLxMSFORD. My Lords, I agree with the judgment of

the Court of Exchequer Chamber, but on different grounds from

those on which it proceeded.

The only facts of the special case which are necessary to be

noticed are. That in making the alterations in his house, which

originally consisted of three stories with one window in each story,

the respondent altered the windows in the two lower stories, but

so as to make them both occupy part of the old apertures, and re-

tained the window in the third story unaltered, and built two

additional stories, in each of which he put out a new window.

That after these alterations were completed, the appellant, who
had previously made preparations for erecting a warehouse on the

site of some old buildings which he had pulled down, built up a

wall to such a height as to obscure the whole of the lights in the

respondent's buildings; it being impossible (as the special case

states) for the appellant to obstruct or block up the upper win-

dows without obstructing or blocking up the portion of the win-

dows or lights which occupied the site of the ancient windows.

The special case also states that the new upper windows could not

have been obstructed in a more convenient manner (by which I

understand more convenient for the appellant) than by building

up a wall of sufficient height on his premises. After the appel-

lant's wall was finished, the respondent caused the altered win-

dows in his building to be restored to their original state, and the

new windows in the upper stories to be blocked up, and then

called upon the appellant to pull' down his wall and restore to the

respondent's premises their former light and air. The appellant

refused, and thereupon the action was brought.

Upon this state of facts two questions have been raised : First,

whether the appellant can justify the obstruction of the ancient

lights in the respondent's house, on the ground that it was otherwise

impossible for him to obstruct the new lights. Secondly, supposing

him to have this right, whether it continued after the necessity for

its exercise ceased, by the discontinuance of the new lights.

The first question brings directly into review before this house
the decision of the Court of Queen's Bench in the case of Renshaw
V. Bean, which in its circumstances (as stated by Lord Campbell
in his judgment) closely resembled the present case. The Court
there held that " the plaintiff having, by the alterations which he
made, exceeded the limits of his former rights and put himself
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into such a position that the access could not be obstructed by the

defendant in the exercise of his lawful rights, on his own land, with-

out at the same time obstructing the former right of the plaintiff,

he had only himself to blame for the existence of such a state

of things, and must be considered to lose the former

* right which he had, at all events until he should, by him- [* 350]

self doing away with the access, and restoring his windows

to their former state, throw upon the defendant the necessity for so

arranging his buildings as not to interfere with the admitted right."

In this statement of the grounds of decision the word "right"

does not appear to be used with appropriate precision and accuracy.

It is not correct to say that the plaintiff, by putting new windows

into his house, or altering the dimensions of the old ones, "ex-

ceeded the limits of his right," because the owner of a house has a

right at all times (apart, of course, from any agreement to the con-

trary) to open as many windows in his house as he pleases. By

the exercise of the right he may materially interfere with the com-

fort and enjoyment of his neighbour, but of this species of injury

the law takes no cognisance. It leaves every one to his self-

defence against an annoyance of this description, and the only

remedy in the power of the adjoining owner is to build on his own
ground, and so to shut out the offensive windows. But as it

would be hard upon the owner of a house to which the free access

of light and air had been permitted for a long period to continue

forever indebted to the forbearance of his neighbour for its enjoy-

ment, the courts of law, upon the principle of quieting possession,

formerly held that where there had been an uninterrupted use of

lights for twenty years, it was to be presumed that there was

some grant of them by the neighbouring owner, or, in other words,

that he had by some agreement restricted himself in the otherwise

lawful employment of his own land. The Prescription Act (2 & 3

Will. IV. c. 71) turned this presumption into an absolute right,

founded upon user on one side, and acquiescence on the other.

It was argued, on behalf of the appellant, that under this Act

the right to the enjoyment of lights was still made to rest on the

footing of a grant. I do not see what benefit his case would de-

rive from the establishment of this position ;
but it appears to me

to be contrary to the express words. of the Statute. By the Pre-

scription Act, after twenty years' user of lights, the owner of them

acquires an absolute and indefeasible right, which so far restricts
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the adjoining owner in the use of his own property, that he can

do nothing upon his premises which may have the effect of ob-

structing them. The right thus acquired must, necessarily, be

confined to the exact dimensions of the opening through which

the access of light and air has been permitted. As to everything

beyond, the parties possess exactly the same relative rights which

they had before. The owner of the privileged window does

nothing unlawful if he enlarges it, or if he makes a new window

in a different situation. The adjoining owner is at liberty to build

upon his own ground so as to obstruct the addition to the old

window, or to shut out the new one ; but he does not regain his

former right of obstructing the old window, which he had lost by

acquiescence, nor does the owner of the old window lose his

former absolute and indefeasible right to it, which he had gained

by length of user. The right continues uninterruptedly until

some unequivocal act of intentional abandonment is done by the

person who has acquired it, which will remit the adjoining owner

to the unrestricted use of his own premises.

It will, of course, be a question in each case whether the cir-

cumstances satisfactorily establish an intention to abandon alto-

gether the future enjoyment and exercise of the right. If such

an intention is clearly manifested, the adjoining owner may build

as he pleases upon his own land ; and should the owner of the

previously existing window restore the former state of things, he

could not compel the removal of any building which had been

placed upon the ground during the interval ; for a right once aban-

doned, is abandoned forever. But the counsel for the appellant

carried their argument far beyond this point. The part of the case

which was the most difficult for them to encounter, was that

which relates to the unaltered window in the third floor. As to

this, they contended that the alteration of the windows below, and
the addition of the windows above, so changed the character of

the previously acquired right to light and air as entirely to destroy

it. But it is not easy to comprehend how this effect can

[*351] be produced by acts wholly unconnected with an * ancient

window, which the owner has carefully retained in its origi-

nal state. And the learned counsel did not seem to expect much
success from their argument in its application to the unaltered win-
dow, but directed it, with more plausibility, to the alterations of the
windows on the lower floors. As to these, they contended that the
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owner of ancient windows is bound to keep himself within their

original dimensions ; and that if he changes or enlarges them in

any way, although he retains the old openings, in whole or in part,

he must either be taken to have relinquished his right or to have

lost it. But upon what principle can it be said that a person, by

endeavouring to extend a right, must be held to have abandoned it,

when, so far from manifesting any such intention, he evinces his

determination to retain it, and to acquire something beyond it ?

If, under such circumstances, abandonment of the right cannot be

assumed, as little can it be said that it is a cause of forfeiture.

It must always be borne in mind that it is no unlawful act for

the owner of a house to break out a window, or to enlarge an

ancient window, although in the latter case some diiSculty may
be thrown upon an adjoining owner to distinguish the old part

from the new. and so to ascertain which part he has a right to

obstruct, and which is privileged from his obstruction. The alter-

ations may be of such a nature (as in the present case) as to make

it impossible for him to prevent the further restriction of his lib-

erty to build on his own premises, without at the same time inter-

fering with the right previously acquired against him. Yet it

would be a very strange extension of the law of forfeiture, to hold

that the owner of an ancient window, doing nothing but what he

may lawfully do, loses his existing right, because it stands in the

way of the means of interfering with an act against which the

owner of the adjoining land would otherwise have been able, and

would have been entitled to defend his property. Even supposing

what was done by the respondent amounted to an unlawful en-

croachment, the question put by Mr. Baron Alderson in Thomas v.

Thomas, appears to be unanswerable,— " How does the plaintiff,

by claiming more than he lawfully may, destroy his title to that

which he lawfully may claim ? " But the Court of Queen's Bench,

in the case of Renshaw v. Bean, held, that " Ijecause the respon-

dent, in the exercise of his lawful rights on his own land, could

not obstruct (what they called) the excess of the plaintiff's former

right, without obstructing that former right, he had only himself

to blame for the existence of such a state of things, and must be

considered to lose the former right which he had." This doctrine

appears to me to be founded neither upon principle nor upon

authority. It amounts to this. The plaintiff having acquired an

absolute right to ancient windows against the defendant, does an

VOL. III. — 2
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net which it was lawful for him to do, subject to the right of the

defendant to render it useless ; but because he has contrived his

measures so as to prevent the defendant hindering the attempt to

obtain a new right without destroying or at least suspending the

exercise of the old, therefore the old right may be lawfully inter-

rupted, if indeed it is not altogether lost.

It may be said (and this was urged in argument at the bar),

that unless such is the law, a person who has an ancient window

may acquire a right to any number of additional windows by so

contriving their position as to place them completely under the

protection of the ancient window, and thus effectually prevent the

adjoining owner's interference with them. Undoubtedly, this is a

very possible case ; and yet there does not appear to be anytliing

unreasonable or unjust in denying, even under such circumstances,

a power over the ancient lights which did not previously exist

;

for consider the case upon the presumption of a grant as it stood

before the Prescription Act. The rights of the parties would, of

course, be taken to be regulated by such grant, and it would have

been contrary to principle to permit the grantor to derogate from

his own grant, merely because he could not otherwise prevent an

act which might prejudicially affect him, but which the grantee

was not prohibited from doing by law. And precisely the same

consequences seem to follow from the right being now acquired by

user and acquiescence— while the user is ripening into a

[* 352] right the adjoining owner has the power completely * in

his own hands. If he has no objection to the particular

window, but is desirous of preventing any enlargement or altera-

tion of it, or any new window being opened, he may inform hia

neighbour of his determination to build up against the window
unless he will enter into an agreement not to enlarge or alter it.

nor to open any new one without his permission.

The adjoining owner can therefore always protect himself by a

little vigilance, and if he allows rights to be acquired under shelter

of which he is prevented using his land for the purpose of defence

against the acts of his neighbour, he must blame his own want of

foresight and precaution, and not the law, which will not permit

an ancient right to be invaded upon any such assumed ground of

necessity.

I am, therefore, of opinion that the case of Renshaw v. Bean
cannot be supported, and that the appellnnt cannot justify the
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erection of his wall and the consequent obstruction of the ancient

lights on the respondent's building.

The determination of the first question in the respondent's

favour renders it unnecessary to consider whether the respondent

liad a right to insist upon the removal of the appellant's wall,

iifter he had restored his windows to their original state. In the

view whicli I have taken, it is impossible for me to deal with

the second (piestion in the way in which it has been treated in

the Court of Common Pleas and in the Exchequer Chamber. If I

had been of opinion that the acts of the respondent conferred upon

the appellant the power of interfering, for however short a time,

with the right of the respondent, I should have been compelled,

fis a consequence, to hold that the obstruction could not be ren-

dered temporary by any subsequent act of the respondent, because

a right once lost can never be revived. But it is unnecessary to

dwell upon this point, because it is obvious that after the decision

of this case, the question can never again be raised. I am of

opinion that the judgment of the Court of Exchequer Chamber

ought to be affirmed. Judgment affirmed.

Aynsley v. Glover.

4.3 L. J. Ch. 777-783, 44 L. J. Ch. 52.3-526 (s. c. L. K., 18 Eq. 544, 10 Ch. 283, 31

L. T. 219, 23 W. K. 147, 32 L. T. 345, 23 W. R. 459).

On this case coming on, upon a motion for an interlocutory

injunction—
The Master of the Eolls (Sir G. Jessel), after hear- [777]

ing arguments for the defendants, said :
—

It is very greatly to be lamented that the views of the various

branches of the Court of Equity have differed so immensely upon

this question of ancient lights.

I wish to state my own views clearly, so that if they are wrong

they can be corrected elsewhere, and if they are right they may

serve as a guide for the future.

Now first of all this case is a simple one as regards the facts.

The defendant is about to build opposite some windows
* of the plaintiffs, which for this purpose at the moment I [* 778]

will assume are ancient lights, a wall at a distance of three

feet, which will be thirty-six feet high. The sills of the windows

in question, or at least the most important of them, being eleven

feet above the ground, of course it is obvious, and it has not been
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denied by counsel for the defendants, that such a wall as that must

seriously and materially impede the access of light to these win-

dows. Upon that point we are fortunately in this case not subject

to any conflict of evidence or to any dispute whatever.

The next point that is raised by the defendant is this, that the

title of the plaintiffs to these ancient windows, or alleged ancient

windows, is not clearly proved. I think it is sufficiently proved

for the purpose of an interlocutory injunction, that is, I do not hold

it to be as conclusively proved as that the defendants may not be

able to disprove it hereafter ; but upon the present evidence it is

proved to my mind, and if no further evidence is adduced at the

hearing I shall hold it clearly proved at the hearing. That is what

I mean by saying it is sufficiently proved for the purposes of an

interlocutory injunction. As regards the smaller windows,' the ones:

below, they appear to be ancient windows, but they appear to have

been severally enlarged, I should think nearly doubled in size-

The question remains whether the material portion of them, about,

half, is not ancient lights. Upon this there is the evidence of a

man who proves most conclusively, if he is worthy of credit, that

they are. The only objection raised by the defendant is that front

some period, from 1842, giving them the earliest time, there has

been a joint occupation of a piece of land, upon which the defend-

ant is about to build, with the public-house or inn belonging to

the plaintiffs. That is disputed. The plaintiffs say that that joint

occupation only began in 1861. Whether it began in 1861 or in

1842, there is an old witness on the part of the plaintiffs who says

that these windows were there before that. Therefore the antiquity

of the lights does not depend vipon this disputed question of joint

occupation.

That being so, I hold it proved that the plaintiffs have ancient

lights, but altered no doubt as regards the material lights in a very

substantial manner.

Now the first question I have to decide is whether by reason

of this alteration the plaintiffs are deprived of their right to an
injunction.

No doubt if the case of Heath v. Buchnall, L. E., 8 Eq. 1, 38 L. J.

Ch. 372, were well decided, and there were no other cases upon
the subject, I should still have great difficulty in holding that the
plaintiffs are not so entitled. The principle of that case appears to
me to be this, that when the plaintiff hns altered his ancient lights^



a. C. VOL. III.] ANCIENT LIGHT. 21

No. 2. — Aynsley v. Glover, 43 L. J. Ch. 778, 779.

materially and in such a manner that the defendant cannot obstruct

the additional or new lights without to some extent obstructing the

ancient lights, so that by reason of the alteration the plaintiff must

in time, that is, in twenty years, gain a right to the new lights or

additional lights similar to that which he enjoyed as regards the

ancient lights, then it is said the Court of Equity will not interfere

at the instance of the plaintiff to grant an injunction which will

in effect not only preserve the ancient lights, but enable him to

acquire a title to the new lights. That is the principle as I under-

stand it of Heath v. Bucknall. But Heath v. Bucknall was in my
view of the case overruled by the case, which came before Lord

Justice GiFFARD, of Staight v. Burn, L. R, 5 Ch. 163, 39 L.'J. Ch. 289.

In the case of St tight v. Biorn, Lord Justice Giffard says this

:

" But if this case," that is. Heath v. Bucknall, " is supposed to lay

down the proposition that a plaintiff', who according to Tajding v.

Jones, 11 H. L. Cas. 290, 34 L. J. C. P. 342 {ante, p. 1), has clear

legal rights, cannot come to this Court and g<^t protection for those

rights, I entirely demur to such a conclusion. If, for instance, there

is a house with these ancient windows, and it is desirable to add at

JIG ":reat distance from those three ancient windows two other win-

dows, is it to be said that because those two other windows are to be

placed in that position, the plaintiff' is not to come into Court to pre-

serve what has been decided in Tajyling v. Jones to be his

clear legal right? Such a conclusion would not be * either [* 779]

according to principle or to the course of this Court. I take

the course of this Court to be that when there is a material injury

to that wliich is a clear legal right, and it appears that damages from

the nature of the case would not be a complete compensation, this

Court will interfere by injunction." (L. E., 5 Ch. 167.) That amounts

in my view of .the case to a decision to this effect, that althougli by

alteration of the windows themselves, that is, by adding new lights

close to the old windows, the plaintiff" has altered the quantity of

access of light, yet according to tlie decision in Tapling v. Jones,

lie is still entitled to damages at law for any injury done to the

ancient lights ; and being so entitled, if his case is otherwise one in

which a Court of Equity would grant an injunction, his title to that

injunction is not affected by the circumstance either that he has

added to the windows, that is, the ancient lights themselves, or

made new windows in close proximity to the ancient windows.

Therefore following the decision of the Lord Justice, which indeed



22 ANCIENT LIGHT.

No. 2. — Aynsley v. Glover, 43 L. J. Ch. 779.

I am bound to follow, and considering, whatever he said, that he

meant to overrule Heath v. Bucknall, and that the principle which

he has enunciated is not reconcilable with the principle upon which

I consider Heath v. Bucknall, to be decided, I consider the defence

which has been urged upon me, arising from the case of Heath v.

BiichnaU, cannot be sustained. That disposes of the first objection.

The next objection is one which does not, I think, arise upon the

evidence as it stands. It may arise hereafter. The only evidence

I have got really is the description on the plan which calls it a

" smoke room," which I am told means a smoking-room, but there

is no distinct evidence as to the use to which the room has been

put. It is said, however, that if it is used as a smoking-room the

injury to the light, great and material though it be, will not be

such as to interfere with the comfort of those who use the rpom

as a smoking-room. That may or may not be the case ; as I said

before, there is no distinct evidence upon the subject, but even if

there were, I do not think it would make any diflerence. Here

again we have a great conflict of authority. There is no doubt

that in the case of Jackson v. The Bnke of Newcastle, 33 L. J. Ch.

698, Lord Wkstbury decided, upon an interlocutory application,

that if you did not interfere with the use of the room for the

purpose for which it was then being used, that is, did not interfere

materially, no injunction ought to be granted by this Court, and

that the Court could not look at any future use to which the room

might be applied. That, I may observe, was a case of a tenant ;,

the reversioner does not seem to have been a defendant to the suit.

If Jackson v. Hie Bnke of Newcastle were law, and if it had been

proved satisfactorily in this case that this room was used as a

smoking-room, and the comfort of those using it would not be

materially interfered with, then I should not be able to grant an

injunction. But I must express my decided opinion that Jackson

V. Tltc Bnke of Newcastle is not law. Of course I should have no

right to say so if there had been no other decision of equal juris-

diction, but there is such a decision, and it is a decision of Lord

CkanWORTH subsequent in point of date. Yates v. Jack, L. \l,

1 Ch. 295, 35 L. J. Ch. 539, 'post, p. 37, was entirely in conflict witli

the decision of Lord Westbury in Jackson v. Tlie Bnke of New-
castle. What Lord Cranworth says is this :

" The right conferred

or recognised by tlie Statute 2 & 3 Will. IV. c. 71, is an absolute

indefeasible right to the enjoyment of the light without reference
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to the purpose for which it has been used. Therefore, even if the

evidence satistied nie, which it does not, that for the purpose of

their present business a strong light is not necessary, and that the

plaintiffs will still have sufficient light remaining, I should not

think the defendant had established his defence, unless he had

shown that for whatever purpose the plaintiffs might wisli to

employ the light there would be no material interference with it."

That, I think, is a correct interpretation of the law, and, if indeed

I thought otherwise, it being a later decision of the Lord

Chancellor, I should be bound * to follow the later de- [* 780]

cision. I may mention, although it is not conclusive, that

Loid Hatherley, when Vice-Chancellor, had occasion to consider

the decisions both of Jackson v. The Duke of Neivcastle and of

Yates V. Jack, and he certainly adhered, and so far of course as

Vice-Chancellor he was bound to adhere, but he expressed an opin-

ion in favour of the view taken by Lord Cranworth in Yates v.

Jack, Dent v. Tlic Auction Mart Company, L. E., 2 Eq. 238, 35

L. J. Ch. 555. If the authority wanted to be strengthened in

order to be binding upon me, which it does not, I might refer to

the view expressed by Vice-Chancellor Wood. That disposes of

the second ground.

I might mention that that very point of Jackson v. The Duke of

Newcastle is actually in Coke's Reports. It is LuttreVs Case, 4 Co.

liep. 87 A, and there are some remarks in it upon easements gen-

erally, and upon the mode of their destruction, which l^ear upon all

these cases. The real point there was that fulling-mills could be

altered so that they would retain the same rights, whether it was

a fulling-mill or a grist-mill or anything else. " So that the mill

is the substance and thing to be demanded, and the aildition of

grist or fulling are but to show the quality or nature of the mill,

and therefore if the plaintiff" had prescribed to have said water-

course to his mill generally (as he well might), then the case would

be without question that he might alter the mill into what nature of

a mill he pleases, provided always that no prejudice should thereby

arise either by diverting or stopping of the water as it was before

;

and it should be intended that the grant to have the watercourse

was before the building of the mills, for nobody would build a mill

before he is sure to have water, and then the grant of a water-

course being generally to his mill, he may alter the quality of the

mill at his pleasure as is aforesaid ; so if a man has estovers either
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by grant or prescription to his house, although he alter the rooms

and chambers of his house as to make a parlour where it was the

hall, or the hall where the parlour was, and the like alteration of

the qualities and not of the house itself — that means the qualities

of the rooms and not of the house itself— and without making

new chimneys by which no prejudice occurs to the owner of the

wood, it is not any destruction of the prescription, for then many

prescriptions will be destroyed ; and although he builds a new

•chimney or makes a new addition to his old house, by that he shall

not lose his prescription, but he cannot employ or spend any of

his estovers in the new chimneys or in the part newly added ; the

same law of conduit and w^ater pipes, and the like ; so if a man

has an old window to his hall and afterwards he converts the hall

into a parlour or any other use, yet it is not lawful for his neigh-

bour to stop it, for he shall prescribe to have the light in such part

of his house." It appears, therefore, in Coke's time that they took

that view of the alteration of a room Now in the case of Dent v.

The Auction Mart Company, the Vice-Chancellor had to consider

what might possibly be the result of that, and he says this at p.

249 (L. E., 2 Eq.): "I observe also that in Yates v. Jack the Loiii)

•Chancellor considered that it was no answer to a plaintiff com-

plaining that his light had been obstructed to show that other

persons had been able to carry on trade successfully with less light

than would remain to the complaining party after the obstruction

had been set up. Further than that, he says (which, perhaps, if I

may be allowed to say so, is going a little beyond what, as far

as I am aware, any previous case has decided) that the plaintiffs

right to an injunction does not depend on the obstruction being

injurious to them in the trade for which they actually used the

premises, but is an absolute indefeasible right to the enjoyment of

the light without reference to the purpose for which it had been

used. Now that observation certainly goes further than any case

has gone since it was decided in Martin v. Gohlc, 1 Camp. 320, that

property which has been used for a malt-house could not claim the

•same privilege as if it had been used for a dwelling-house But the

two authorities may be easily reconciled by saying that the

[*781] Lord * Chancellor's observations may apply to the user

of a house as it stands for any purpose for which it may
be used in that condition, not to the user of a house when its whole
character has been changed, and it has been rebuilt leaving the old
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windows untouched as in the malt-house case." So that without

going into it, the Vice-Chancellor has taken the same view as

was taken in Coke's Reports, that you may certainly alter the

use of the rooms. He then continues :
" But the doctrine has an

application to the case before me on the contested question of

the sample room. Although I think upon the evidence there is

very little doubt that the room in Messrs. Dent's case has been

occasionally used as a sample room, the observations of the Lord
Chancellor would apply to this, that if the Messrs. Dent were

minded to use it as a sample room it is immaterial whether they

have been so using it for the last several years or not." Therefore

T think it must be settled, or considered settled, at all events in

a case when the reversioner is a party, that the change of use of

a room will not deprive the party complaining of his right to the

access of light, and conversely, in considering the injury to the

light, the Court is bound to consider that the room may be used

for some other purpose than that for which it is used at the

moment when the injunction is applied for.

Now the next point is a serious one — In what cases is the

Court to grant an injunction at all ? It has been argued before me
that no case of irremediable damage has been shown, and nothing

for which pecuniary compensation will not be sufficient That of

course is a very important point. I have upon previous occasions,

and I shall for the future, unless my decision upon this point is

reversed by the Court of Appeal, follow the decision of Vice-

Chancellor Wood in Dent v. The Auction Mart Coni'pany.

It must not be forgotten that whatever observations fell from

Lord Eldon in the case of The Attorney-General v. Nichol, 16 Ves.

.'538, 10 R R. 186, or from Lord Westbury in Jackson v. The. Duke

of Newcastle, it is now settled law, as laid down in Bach v. Staceji,

2 C. & R 465, with the slight alteration of the single word " or
"

into " and." " In order to give a right of action and sustain the

issue, there must be a substantial privation of light sufficient to

render the occupation of the house uncomfortable, and to prevent

the plaintiff from carrying on his accustomed business (that of a

grocer) on the premises as beneficially as he had formerly done."

Now that is necessary in order to get damages at law. Whether

it was always so I am by no means sure. If that is necessary to

get damacfes at law, those are the verv circumstances which entitle

the plaintiff to an injunction in equity, subject to this, that the
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damages must be substantial, though one can hardly conceive a

case in which, if the doctrine of Back v. Stacey is well founded,—
and I believe it is, and it has been followed,— the tenant in pos-

session would not get substantial damages. The only case in

which I conceive there would be damages not substantial would

be the case of a reversioner, who wouM not sustain any immediate

damage, and who might bring an action to try the right. Then

Vice-Chancellor Wood says (L. K., 2 Eq. 246) :
" Having arrived at

this conclusion with regard to the remedy which would exist at

law, we are met with the further difficulty that in equity we must

not always give relief (it was so laid down by Lord Eldon and by

Lord Westbury) wlien there would be relief given at law. Having

considered it in every possible way, I cannot myself arrive at any

other conclusion than this,— that where substantial damages would

be given at law, as distinguished from some small sum of X5, £10,

or £20, this Court will interfere ; and on this ground, that it can-

not be contended that those who are minded to erect a building

that will inflict an injury upon their neighbour, have a right to

purchase him out, without any Act of Parliament for that purpose

having been obtained."

Therefore it seems to me that that gives you a reasonable rule,

and that rule is reasonable whatever the law may have been in

former times. An action could have been maintained at

[* 782] law for a bare obstruction, but since the ca.se of Back *v.

Slacaj it can no longer be maintainable, as I understand it

now. I shall so decide, unless their Lordships ultimately decide

differently, that whenever an action can be maintained at law, and

really substantial damages— consideral)le damages ; some peoj)le

may say that £20 is substantial damages— can be recovered at

law, then the injunction ought to follow, generally, iu equity; not

universally, because I have something to add upon that subject.

In this case I do not think that anybody would doubt the damages

would be substantial. It would, in fact, destroy the use of the room

altogether ; it would so darken it that perhaps it might be used for

a cellar or a similar purpose, where no light was required, but for

ordinary purposes it would destroy the ordinary use of the room.

The next point urged by the defendants was this : they said,

" At all events, this being an interlocutory application, let us con-

tinue our building, and we will undertake to pull down, if the

Court shall so think fit." That is a very specious argument to
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address to the Court, but we must have regard to the effect of

allowing such a proceeding. Supposing a defendant erects a build-

ing at great cost; when he comes to the hearing he will say to this

Court, " Compare the injury to me in pulling down the building

-with the injury to the plaintiff in allowing the building to remain."

Ought or ought not the Court to give weight to such a suireres-

tion ? I think upon this point the observations of Vice-Chancellor

KiNDERSLEY, in the case of The Curriers' Comimmj v. Corhett, 2

Dr. & Sm. 355 ; s. c. on appeal, 13 L. J. (N. S.) 154, are very im-

portant. The ViCE-CiLVNGELLOR says :
" If the defendants' buildings

liad not been completed, there would have been ground for inter-

ference by injunction ; but as they have been completed, the

<][uestion is whether the Court ought to or would order the pulling

down of the buildings, or give compensation in damages. The

<lefendants' new buildings are of considerable magnitude and im-

portance, while the two houses of the plaintiffs are comparatively

of small value and importance ; and it lias been decided that in

such a case the Court will not, as a matter of course, order the

defendant to pull down his new buildings, but will give to the

party injured by the erection of those Iniiklings compensation in

damages. It appears to me that this is precisely one of such cases."

Consequently the learned Vice-Chancellor considered that the

buildings being erected, the difference of the comparative value of tlie

defendants' buildings and the plaintiffs' was sufficient to induce him

to refrain from granting an injunction in a case wliere, if the build-

ings had not been erected, he would have granted the injunction.

Well now, if that is so, and if those considerations are to weigh

with the Court upon the question of damages or injunction, I

ought not to allow the defendant to proceed with his building,

which will put him in such an advantageous position as regards

the plaintiffs when the case comes to a hearing. , I may mention

that in this particular case I have an additional reason ; the plain-

tiffs gave notice to the defendant in October of last year, but he

chose, for some reason or other, to begin building on the 18th of

July of this year. Therefore, if he can wait from October to July

before he commences to build, he can very well wait till November

!)efore he cjoes on with the buildings.

There is only one other point remaining,— that is this : I was

strongly urged by the defendant to say that this was a Qase of

injury of such a nature that the Court would at the hearing (T
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suppose that is what he meant) not grant an injunction, but

give damages. It is necessary to consider a point which I have

previously considered, and on which I know I have expressed pre-

viously an opinion ; namely, the effect of the Act commonly called

Lord Cairns's Act as to the jurisdiction of this Court. Now it

appears to me that the second section of that Act gave a new
power to the Court of Chancery. The words are these: "In all

cases in which the Court of Chancery has jurisdiction to entertain

an application for an injunction, it shall be lawful for the said

Court, if it shall think fit, to award damages to the party injured,

either in addition to or in substitution for such injunction.'*

[* 783] Now the first remark upon that is this : it only * arise.^

when the Court of Chancery has jurisdiction to grant an

injunction. It can only apply to those cases in which the Court

could have granted an injunction at all events, at the time of the

passing the Act ; and if the Court could have granted an injunction,

it ought to have granted the injunction. Therefore it must apply

to cases in which, before the passing of the Act, the Court would
have granted an injunction ; and it gives, therefore, a new power to

the Court, purely discretionary. The words are, " if it shall think

fit," to substitute damages in some one or more cases in which,

before the passing of the Act, this Court would grant an injunction.

No doubt this power was only to be exercised at the hearing, and
not upon interlocutory application, from the nature of the case ; and
it will deserve the most serious consideration hereafter as to what
class or classes of cases this enactment is to be held to apply.

Although in terms so wide and so large, it never could have been
meant, and I do not suppose it will be ever held to mean, that in

all cases the Court, of its own will and pleasure, at its own mere
caprice, will substitute damages for injury sustained. That cannot
be. It must b^ for the Court to decide, upon consideration, to

what cases the enactment should be held to apply. In the case
of Tlic Curriers Company v. Corhett, we have an instance in which
a Judge has said the Act ought to apply. In some cases— I had
one before me in which, there being a very comparatively trifling

injury, although sufficient, perhaps, to maintain an injunction,
comparing the injury inflicted upon the defendant, I thought,
under the special circumstances of the case, damages should be
given, instead of granting an injunction. I am not now going, and
I do not suppose that any Judge will ever do so, to lay dmvn a

i
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rule which, so to say, will bind the hands of the Court. The dis-

•cretion being a reasonable discretion, I think it should be reason-

iibly exercised; and it must depend upon the special circumstances

•of each case whether it ought to be exercised. The power has

been conferred, no doubt usefully, to avoid the oppression which

is sometimes exerted, and the purpose to which suits are put, by

which a plaintiff is enabled, I do not like to use the word " extort,"

l)ut to obtain a very large sum of money from the defendant,

merely because the plaintiff has a legal right to an injunction. I

think it was meant, in some sense or another, to prevent that

•course being successfully adopted. But there may be some other

special cases, in addition to those mentioned by Vice-Chancellor

KiNDERSLEY, and those I have myself mentioned, to which the Act

may be safely applied. I do not intend to lay down any rule upon

the subject. If I had found by the evidence that there was in this

•case a clear instance of a very slight damage to the plaintiff, that is

something over £20, £30, or £40, but still very slight, and a very

large material substantial damage to the defendants, I should be

<lisposed to hold that that was a case in which this Court would

•decline to interfere by injunction, having regard to the new power

•conferred upon me by Lord Cairns's Act to substitute damages for

it. As I do not, however, consider such a case proved now, what-

-ever may happen at the hearing, I shall simply grant an injunction

in the usual terms until the hearing or further order, and I will,

upon the application of either party on or after November, advance

the hearing of the cause.

Afterwards, at the hearing, the Master of the [44 L. J. Ch. 524]

JRoLLS granted a perpetual injunction in accord-

ance with his former decision ; and the defendants appealed.

Counsel for the appellant contended that the plaintiffs' prem-

ises and the land on which the defendant's building was proposed

to be erected having been from the year 1849 till a short time

before the filing of the bill in the same occupation, the plaintiffs'

Tight to the easement was defeated by unity of possession. Olnej/

V. Gardiner, 4 M. & W. 496, 8 L. J. (N. S.) Ex. 102 ; 2 & 3 Will.

IV. c. 71 § 3.

The plaintiffs had altered the dominant tenement by increasing

the size of some of the windows, and they must reduce those win-

•dows to their original size before they could complain of the light

l)eing obstructed. Staight v. Burn, L. E., 5 Ch. 163 ; 39 L. J. Ch.

289 ; Weatherly v. Ross, 1 Hem. & M. 349 ; 32 L. J. Ch. 128.
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They commented on Tajpling v. Jones, 11 H. L. Cas. 290 ; 34

L. J. C. P. 342.

They further contended that the case was not one for an injunc-

tion, but for damages. Jackson v. The Duke of Newcastle, 3 De Gex,

J. & S. 275 ; 33 L. J. Ch. 698 ; Heath v. Bucknall, L. R, 8 Eq. 1

;

38 L. J. Ch. 372.

The counsel for the plaintiffs were not called upon to support

the decree.

Mellish, L. J. This is an appeal from a decree of the Master

OF THE Rolls in a suit for the interruption of ancient lights.

The suit appears to have been brought originally by a bill for

the interruption of eight ancient lights, but the plaintiffs have

only succeeded in getting a decree as to four of them. The first

question is, whether the plaintifis have made out their right to the

light in respect of those four windows. The objection that is

made to them is that, although they liave been erected more than

twenty years, yet there has been a unity of possession at any rate

from the year 1849, if not before, up to within a very short time

of the time when the bill was filed. In my opinion it is not

necessary to consider whether the plaintiffs could have made out

their right under the Prescription Act, because I am of opinion

that, under the circumstances of the case, the plaintiffs have

clearly made out a right from time immemorial. The Statute

2 & 3 Will. IV. c 71, has not, as I apprehend, taken away any

of the modes of acquiring easements which existed before that

Statute. Indeed, as the Statute requires the proof of twenty years'

or forty years' enjoyment (whichever is necessary to give the

right) to be a proof of enjoyment for the twenty years or forty

years next immediately before some suit or action is brought with

respect to the easement, there would be a variety of valuable ease-

ments altogether destroyed if the plaintiffs were not entitled ti>

resort to those means of acquiring an easement which were in

existence before the Act passed.

Now, in this case there is an old man about eighty years

[* 525] old, who says that he * recollects these windows all his life ;

that before the cottages, in which the windows in question
are, became part of the inn to which they now belong, they were
occupied as separate cottages

; that he was born in one of them, and
as far as he knows there always were lights, subject to this, that
two of them had been considerably enlarged in the year 1846. It
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also appears that the cottages were in existence in the year 1808

;

because in that year they are recited in a deed as being in exist-

ence ; and I quite agree with the Master of the Rolls that it must

be inferred that the windows were also then in existence. Beyond

that we know nothing about them, and therefore the proof is that

the cottages, with the lights in them, have existed as far back as

living memory goes, and we have no evidence as to when they

were not in existence ; and although there is clear evidence of

unity of possession certainly in the year 1849, and there is a ques-

tion as to whether it did not begin earlier, yet it is quite clear that

before that unity of possession commenced there were a great

number of years during which there was no unity of possession,

and during which the windows existed, and there is no evidence

that there ever was any unity of title at all. Under those circum-

stances there is, I apprehend, clear evidence, independently of the

Statute, of a right to the light from time immemorial, which is not

in any way taken away by the Statute. I am, therefore, of opinion

that the plaintiffs have proved their right to these four lights.

Then the next question is, whether the plaintiffs are bound to

reduce the two lights out of the four which were enlarged by the

roof being raised and the windows being raised with it, whether

they are obliged to bring those old windows to their old size as

a condition for obtaining the injunction. I am of opinion that

they are not. That appears to me to be clearly decided by the

case of Tapliny v. Jones, which I think governs the Courts of

Equity quite as much as Courts of law. The principle of that

case is perfectly plain, that opening a new window, or the enlarge-

ment of an old window in the wall of your house, is no injury or

wrong at all to your neighbour. It is one of the natural rights of

property which any man is entitled to exercise, and he cannot by

exercising that right lose any other right he may have acquired.

Therefore, having got a right to the entry of light into a window

of certain size, he does not by making that window larger lose

that right which . he has acquired. I do not understand upon

what principle this Court can say, " We will not give you relief in

Equity against what is a wrongful act, inasmuch as it deprives you

of the right to which you are entitled, unless you do something

which you are not bound to do, or block up windows which you

are perfectly entitled to open if you please." That result appears

to me to follow necessarily from the case of Tapling v. Jones. I
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do not think there is any authority against it. The only case

cited was the case of Staight v. Burn, before Giffard, L. J.,

which appears, I think, to have depended upon its own circum-

stances; at any rate, it is a case on an interlocutory injunction

which cannot bind this Court in determining what is the final

decree to be made. I am of opinion that the plaintifis cannot be

put under terms to reduce their windows to their old size.

Then the next point that was raised is this. It is said that this

Court ought not to grant an injunction, but ought merely to give

damages. Now I am of opinion that this is a case for an injunc-

tion. I think that the plaintiffs have proved their right to the

ancient windows. Here are rooms in an inn which is used and

enjoyed for the purposes of an inn, and the defendant proposes

to erect a building within five feet of them. Of course that would

altogether obstruct the light coming to them. The defendant pro-

poses to build on a waste piece of ground, and the plaintiffs have

filed their bill before the building is even actually commenced. It

is fortunate that the building proposed to be erected is so near to the

plaintiffs' house that they are not in the difficulty in which ordinary

plaintiffs are ; namely, as to its being doubtful whether

[* 526] the proposed building would block the liglits or * not. It

is so near that it is absolutely certain that it would block

the lights, and therefore the plaintiffs very properly filed their bill

at once. I cannot understand why the defendant is to be allowed

to build upon a mere bit of waste land so as altogether to block

up the rooms which are necessary to the enjoyment of this public-

house. It appears to me that this is properly a case for the inter-

ference of this Court by injunction.

The only other point which was raised was about costs. I do

not see any reason to object to the decision of the Master of the

Rolls about the costs, because practically the whole case as to

the four windows and the eight windows all depended upon the

same evidence, and in my opinion the costs would not have been

materially lessened if the bill had been filed respecting the four

windows only. I do not think that there is any reason to suppose

that the defendant would have yielded respecting the four win-

dows, because he has fought it all out respecting the four windows
as well as the others. He might have made an offer to do it. I

am of opinion that the decision of the jMaster of the Rolls is

right, and that this appeal should be dismissed with costs.

James, L. J., concurred.
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ENGLISH NOTES.

Prior to the passing of tlie Prescription Act, 1832 (2 & 3 Will. IV.

c. 71), it was customary to rest the case of the person claiming an

ancient light upon the ground of prescription; or by having. recourse

to the fiction of a lost grant. Prescription theoretically required proof

of enjoyment during legal memory, which was fixed by the Statute of

Westminster (3 Edw. I. c. 39) at the commencement of the reign of

Richard I. ; and of enjoyment during this period, enjoyment during

actual living memory afforded sufficient ^;/Y*»i« facie evidence. Per

Parke, B. JeMkinsv. Havre,j (1835), 1 Cr. M. & Pv. 877, 894; 5 L.

J. Ex. 17, 20. The owner of the servient tenement could defeat any

claim on the ground of prescription, if he could sliow that the easement

did not or could not exist since the commencement of legal memory.

Bury v. Po^^e "(1568), Cro. Eli. 118; DultQ of Norfolk v. Arbuthmt

(C. A. 1880), 5 C. P. D. 390, 49 L. J. C. P. 782, or that there had been

unity of possession and title of the dominant and servient tenement.

Morris v. Edginrjton (1810). 12 R. R. 579, 3 Taunt. 24; Aynsley v.

(Hover (the second principal case, p. 19, strpra).

The fiction of a lost grant was supported by e\idence of 20 years'

enjoyment, which was held to justify the jur}' in presuming a grant.

Campbell v. Wihon (1803), 3 East, 294, 7 R. R. 462. In that case

the grant of a right of way must have been made within 26 years, as

all former waj's were at that time extinguished b}^ the operation of an

Inclosure Act. The Court has allowed, upon proper evidence, a pre-

sumption of enfranchisement of a copyhold to be made against the

Crown. Roe d. Johnson v. Ireland (1809), 11 East, 280, 10 R. R. 504.

The right to light and air could not be gained in respect of an open

space of ground. Roberts v. Macord (X. P. 1832), 1 JM. & Rob. 230.

In that case to an action of trespass for breaking down a wall erected by

the plaintiff the defendant sought to justify under a claim to a right to

light and air in respect of an open space which he had used as a sawpit

and timber yard. Pattersox, J., before whom the case was tried, in-

timated his opinion that .such a plea was one which could not be sup-

ported in point of law, but that the question in the then stage of the

proceedings was whether the plea was proved m point of fact; and he

left it to the jurj^ to say whether the defendant had in fact used the

sawpit and timber j^ard for 20 years; and whether during that time

the light and air had been really necessary for the purpose stated in the

defendant's plea. See a recent decision upon a claim of this nature in

Harris v. De Pinna (C. A. 1886), 33 Ch. D. 238, 5Q L. J. Ch. 344,

and referred to under ''Air," 2 R. C. 566.

VOL. III. — 3
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The presumption can only be made against the owner of the fee, and

will not, without proof of knowledge and acquiescence, be made against

the owner of the fee, where the servient tenement was in lease, Daniel

V. North (1809), 11 East, 372; or against a remainderman, Barker v.

Richardson (1821), 4 B. & Aid. 579. The easement must be absolute,

and cannot be acquired for a term of years. Wheaton v. Maple & Co.

(C. A. 1893), 1893, 3 Ch. 48, 62 L. J. Ch. 963.

The right is lost by discontinuance of the enjoyment, unless the

party who ceased to enjoy the same does some act to show an intention

to resume the enjoyment within a reasonable time. Moore v. Raivson

(1824), 3 B. & C. 332.

It has been said that an easement may be abandoned, and that aban-

donment is a question of intention to be decided ujion the facts of each

case. Crossleij & Sons {Limited) v. Lightoti'ler (C. A. 1867), L. R., 2

Ch. App. 478, 36 L. J. Ch. 584; James v. Sterenson (P. C. 1893),

1893, A. C. 162, 62 L. J. P. C. 51. In neither of these cases did the

plea of abandonment succeed; and in Ecclesiastical Comviissioners for

England v. Kino (C. A. 1880), 14 Ch. D. 213, 49 L. J. Ch. 529, the

lapse of about 18 months was not considered a sufficient objection to

the granting of an interlocutor}' injunction, by reason of abandonment.

In Neil v. Duke of Devonshire (H. L. 1882), 8 App. Cas. 135, 31

W. R. 622, it was held by the House of Lords that an incorporeal

hereditament, such as a several fisher^^, which could only pass by deed,

cannot be abandoned.

Where the right is rested upon the Prescription Act (2&3 Will. IV.

c. 71), it is governed exclusively^ by section 3 and the subsequent ancil

lary sections. Perry v. Eames (1891), 1891, 1 Ch. 658, 60 L. J. Ch.

345; Wheaton v. Majjle & Co. (C. A. 1893), 1893, 3 Ch. 48, 62

L. J. Ch. 963. Section 3 is as follows: Where the access and use of

light to and for any dwelling-house, workshop, or other building, shall

have been actually enjoyed therewith for the full period of 20 years

without interruption, the right thereto shall be deemed absolute and

indefeasible, any local usage or custom to the contrary notwithstanding,

unless it shall appear that the same was enjoyed by some consent or

agreement, expressly made by some deed or writing. B}"^ section 4 it

IS in effect enacted that the period of 20 j'ears shall be deemed and

taken to be the period next before some suit or action wherein the claim

or matter shall have been or shall be brought into question, and no

Act or other matter shall be deemed to be an interruption, unless the

same shall have been or shall be submitted to or acquiesced in for one

year after the party interrupted shall have had or shall have notice

thereof, and of the person making or authorising the same to be made.
Section 5, in effect, provides that a party may allege his right generally
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as he could before the Act; and that if the other party shall intend to

rely on any matter of fact or of law not consistent with the simple fact

of enjoyment, the same shall be specially pleaded, and shall not be

received in evidence on any general traverse or denial. Section G, in

effect, provides that no less period shall be sufficieat to support a

claim provided for by the Act,

In order to obtain the right to the access of light under the Act, it

is only essential that there should be a building in existence in respect

of which it can be claimed; and it is not essential that there should

have been actual daily enjoyment of the light by some person. Thus

in Courtauld v. Lejjh (18G0), L. R., 4 Ex. 126, 38 L. J. Ex. 45, the

owner was allowed to maintain an action for the obstruction of light

claimed under the Act in respect of a house structurally completed, with

the roof finished, floors laid, and windows put in; but which was not

internally completed, nor lit for habitation, and so remained until

within a period of 20 years before action brought. Again in Cooper v.

Straher (1888), 40 Ch. I). 21, 58 L. J. Ch. 26, the plaintiff claimed

the right in respect of a house with windows, fitted with shutters which

were only opened from time to time as he required light for the pur-

pose of his business; and he succeeded in obtaining an injunction.

It has been said that the right cannot be acquired in respect of a

church under the Act. Per Bramwell, L. J. Duke of Norfolk v.

Arbuthnot (C. A. 1880), 5 C. P. D. 390, at p. 392; 49 L. J. C. P. 782.

But such a right could be maintained upon the fiction of a lost grant.

Ecclesiastical Commissioners for Ent/lnid v. Kino (C. A. 1880), 14

Ch. D. 213, 49 L. J. Ch. 529. A timber stage or structure for storing

timber is not an ''other building" within sect. 3 of the Act. Harris

V. De Pinna (1885), 33 Ch. D. 238. Per Chitty, J.

In the case of the Guards" Memorial Chapel which was unconsecrated.

and used as a lecture hall and picture gallery, it was decided by

Kekewich, J., that the building was within the protection of the Act.

Attorney-General \. Queen Aiine Mansions (1889), 60 L. T. 759.

The right acquired under the Act is a right to the access and use of

the whole or a substantial part of the particular ''cone" (soil, bundle

of parallel ra_ys) of light which has passed for the statutory period OAor

th(; servient to the dominant tenement. Scott v. Papc (C. A. 1886), 31

Cli. D. 554, 55 L. J. Ch. 426; Harris v. De Pinna (C. A. 1886), 33 Ch.

D. 238, 56 L. J. Ch. 344.

The right thus obtained may be claimed in respect of a new building

substituted for a former one, provided the same " cone " of light, wholly

or in part, strike the openings in the new building. This condition

being fulfilled, it is not necessary that the position of the old and ww
windows should coincide, or that the buildings should be structurally
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identical, or that the windows of the two buildings should be in the

same plane. Scott v. Fape, supra. The onus of showing that the

"cones " wholly or in part strike the windows in the new building is

f)n the person asserting that the\' do. Fendarves v. Mnnro (1892),

1892, 1 Ch. 611, 61 L. J. Ch. 494.

In the case of Presland v. Bingham (C. xV. 1889), 41 Ch. D. 268, the

defendant pleaded and proved that he had been in the habit of obstruct-

ing the plaintiff's lights by means of packing cases piled up against

and rising above the defendant's wall, the raising of which was com-

plained of. The height of this obstruction varied from time to time,

and it was held that an obstruction of such a fluctuating character could

not be set up so as to defeat the plaintiff's right under the Act.

In order to negative submission to an interruption within the excejv

tion contained in sect. 4 of the Act, it is not necessary to bring an

action, or actively to interfere to remove the obstruction. Glover v.

Coleman (1874), L. R., 10 C* P. 108, 44 L. J. C. P. 66. The <iuestion

of acquiescence is for the jury. Bennhnn v. Cartwrifjlit (1864), 5 \\.

& S. 1, 33 L. J. Q. P). 137; Glover v. Coleman, supra. And it is ne-

cessary that the owner of the alleged dominant tenement should have

notice who the person is who is obstructing the light. Scddon v.

Bank of Bolton (1882), 19 Ch. D. 462, ol L. J. Ch. 542.

The right cannot be claimed under the Act as against the Crown,

which not being named in the Act is not bound. Perry v. Eames
(1891), 1891, 1 Ch. 658, 60 L. J. Ch. 345; Wheaton v. Maple & Co.

(C. A. 1893), 1893, 3 Ch. 48, 62 L. J. Ch. 963.

The right cannot be obtained under the Act for a terra of years.

Wheaton v. Maple & Co., supra.

AMERICAN NOTES.

The doctrine of ancient lights does not prevail generally in the United
States. See notes under Air, Vol. II., ante, p. 567.

No. 3. — YATEvS v. JACK.

(CH. 1866.)

RULE.

The owner of ancient light is entitled not only to suffi-

cient light for the purpose.s of the business carried on by
him at the time of complaint ; but to all the light which
he has anciently enjoyed.
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Yates V. Jack.

35 L. -L Ch. 539-544 (s. c. L U., 1 Ch. 295); 12 Jur. N. S. 305; 14 L. T. 151,

14 W. R. 618.

In this case tlie plaintiffs were bonded store merchants and [539]

wholesale export merchants, carrying on business in copart-

nership, under the style or firm of G. B. Yates & Son, at and upon a

messuage and warehouse Nos. 3 and 4 Lower East Smithfield, in the

city of London, of which the plaintiff G. B. Yates was the owner

in fee. These premises were on the north side of the street, to

which they had a frontage of 29 feet 3 inches, and were rebuilt in

their present condition about the year 1837, since which time the

external elevation thereof had remained unaltered. Lower East

Smithfield was a narrow street, 25 feet 2 inches wide in the place

where the premises of the plaintiff's were situated, and on the op-

posite side of the street were certain premises known as Downe's

Wharf, having a frontage to the street of 90 feet 8 inches. Upon

one end of this wharf, and adjoining the street, formerly stood a

building 53 feet 10 inches wide, of the height of 31 feet 6 inches

as alleged by the plaintiffs, but according to the evidence of the

defendant 34 feet 6 inches to the top of the parapet, and then slop-

ing backwards to the height of 40 feet 9 inches* to the top of the

roof. A part of this last-mentioned building was immediately

opposite the greater part of Nos. 3 and 4 Lower East Smithfield.

and opposite the residue of the plaintiffs' premises was an open

way 12 feet 3 inches wide, dividing the last-described building from

another building, which was 24 feet 7 inches wide, and only 19

feet 5 inches high to the top of the parapet on eacli side ; but the

front sloped upwards from each side towards the centre until it

attained an additional central height of 5 feet 6 inches.

The defendant, having recently become possessed of Downe'.>^

Wharf, had pulled down these buildings and begun to erect on tlie

site thereof, and of the open way, a new building, which he in-

tended to build to the height of 68 feet, immediately opposite the

premises of the plaintiffs, but placed back so as to leave the width

of the street 30 feet instead of 25 feet 2 inches. The plaintiffs

thereupon filed their bill for an injunction to restrain the defend-

ant, his agents, &c., from proceeding with his said works, and

from erecting any building upon the site of the open way described,

and from erecting any buildings upon the other part of Downe's
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Wharf of a greater height respectively than that of the ancient

buildings respectively which formerly stood thereon, and from

erecting any building whatsoever in Lower East Smithfield afore-

said, so or in such manner as to darken, injure or obstruct any of

the ancient lights or windows of the said messuage and warehouse,

Nas. 3 and 4 in the same street, as the same ancient lights and

windows were enjoyed previously to the taking down of the said

ancient buildings which formerly stood opposite the same messuage

and warehouse, or some part thereof, and from erecting any buikl-

ing whatsoever in Lower East Smithfield aforesaid whereby the

free access of light and air to the said messuage and warehouse,

Nos. 3 and 4 in such street, as enjoyed previously to the taking

down of the said ancient buildings, might be in any way

[*540J
* obstructed or prejudiced. And, further, that if the de-

fendant should, before the granting of such injunction, have

erected any such buildings, he might be ordered to take them down.

The defence was, that no material injury would be done to the

business of the plaintiffs by tlie proposed new buildings.

The case came before Wood, V. C, upon motion for a decree

when his Honour declared that the plaintiffs were entitled to the

free access of light and air to the windows of their messuage and

premises to sucli an extent as would enable them to use and enjoy

the said messuage and premises for the purposes of their lousiness

without any material diminution of the use and enjoyment which

the plaintiffs had thereof for the same purposes immediately before

the pulling down of the ancient buildings opposite to the said mes-

suage and premises. And, it appearing to his Honour that the

building proposed to be erected by the defendant would materially

affect such use and enjoyment, the defendant was to be at liberty

to adduce further evidence as to the possibility of altering his pro-

posed erections so as not to interfere with the rights of the plain-

tiffs. And he directed an inquiry in chambers whether any and
what alterations in the designs proposed by the architect of the

defendant were necessary or proper and sufficient for the purpose
of preventing the buildings proposed to be erected by the defendant
from interfering with any right of the plaintiffs. And, in the
mean time, and until the further order of the Court, he granted an
injunction to restrain the defendant from erecting any building to
a greater height than 35 feet opposite the plaintiffs' premi.ses.

The plaintiffs appealed from this decree, as not giving tliem all

the relief to which tliev were entitled.
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A great deal of evidence was gone into on both sides as to the

interception of the direct rays of the sun by the proposed new
buildings, and the compensation that would be afforded by the

widening of the street, and also as to the amount of light and air

necessary for the purposes of the plaintiffs' business. The effect of

this evidence is stated in the judgment of the Lord Chancellor.

Mr Eolt and Mr. G. N. Colt, for the plaintiff's. The declaration

of the ViCE-CHANCELLORcloes not go far enough. We are entitled to

as much light and air as we enjoyed before, without reference to

what our present business requires. We also object to so much of

the decree as gives liberty to, the defendant to adduce further evi-

dence. Jackson v. The Duke of Nctvcastle, 33 L. J. Cli. 698 ; I'ajjliuf/

v. Jones, 34 L. J. C. P. 342; Clarke v. Clark, 35 L. J. Ch. 151, L. R,

1 Ch. 16 ; Siokes v. The City Offices Company, 11 Jur. (N. S.) 560.

The Attorney-General (Sir E. Palmer), Mr. G. M. Giffard, and

Mr. Horton Smith, for the defendant, referred to The Attorney-

General V. Nichol, 16 Ves. 338, 10 R. li. 186.

Mr. Rolt, in reply. Johnson v. Wyatt, 2 De Ge.x, J. & Sni. 18,

33 L. J. Ch. 394.

The Lord Chancellor (Lord Cranworth, March 24), after

stating the position of the premises and the alterations proposed

to be made by the defendanf^. proceeded as follows : There has

been a great deal of evidence adduced on both sides. The plain-

tiffs were bound to make out that the proposed new buildings would

materially interfere with them in the enjoyment of the light and

air which they had previously enjoyed. Part of the evidence con-

sisted of plans and drawings made to a scale, showing the width of

the street and the height, as well of the old as of the intended new

building. The plans of the plaintiffs do not in all respects accu-

rately agree with those of the defendant, but the differences are not

important. Both sides agree that the width of the street, while

the old buildings were standing, was only 25 feet 2 inches, and

that the new buildings are to be carried back so as to make the

street 30 feet wide. There was a parapet running along the top of

the old building, and projecting over the street, so as to narrow the

street for the purpose of the access of light. The defend-

ant represents the height of this parapet * to have been [*541]

34 feet 6 inches, and its width such as to reduce, for the

purpose of light, the width of the street from 25 feet 2 inches to

22 feet 5 inches. The plaintiffs say the height was only 31 feet
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6 inches, but the defendant may have had better means of knowing

the dimensions, and 1 shall assume his measurement to be correct.

It appears from the evidence and the plans, which are made on

scales stated on the face of them, that the shop or ground-floor

room of the plaintiffs is 11 feet high, and the window occupies the

whole front from the height of 3 feet 9 inches from the ground to

the ceiling. A line drawn from the centre of this window, i. e. from

a point about 7 feet from the ground to the top of the parapet, if

it had remained in existence, would cut the intended new building

at a height of 44 feet from the ground. If, therefore, the new build-

ing did not exceed 44 feet in height, jexactly the same quantity of

direct rays of light would reach the centre of the plaintiffs' ground-

floor windows as reached it during the existence of the old buildings.

In other words, a building 44 feet high, at a distance of .30 feet,

would obstruct direct light at the same angle as a building of 34

feet 6 inches at a distance of 22 feet 5 inches. All this, though not

stated in words, is manifest from the diagrams in evidence. The

proposal of the defendant, however, is to erect a building not 44

feet, but 67 feet high, and the first question therefore is, whether the

addition of 23 feet in height to a building 44 feet high, opposite the

plaintiff's' shop at a distance of 30 feet, will cau.se such an obstruc-

tion of the light previously enjoyed as materially to interfere with

their comfort and enjoyment of light, either for domestic purposes

or for the purposes of their business.

Numerous witnesses were examined on both sides, and it is on a

comparison of their testimony, corrected or modified by common
observation and common sense, that the case must be decided. On
the part of the plaintiff's seven architects were examined, and on

the part of the defendant five. Those examined on the part of the

plaintiffs say confidently that the erection of a building 67 feet

high at a distance of 30 feet from the plaintiffs' shop will cause

very serious diminution of light as compared with what they pre-

viously enjoyed. Those examined for the defendant deny this,

and say that the proposed new building will cause no injury at all

to the plaintiffs. I pay no attention to the circumstance that the

number of witnesses thus examined for the plaintiffs is somewhat
more than that of those who were examined for the defendant. It

is a rule of common sense, which commends itself to the under-
standings of all, that witnesses pondcrandi sunt, non numerandi.
I will assume that these gentlemen are all equally experienced in
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the profession, and are speaking with no other bias than that which

experience shows us always operates on the minds of professional

or scientific persons, when called on to give evidence in the way of

opinion as to matters relating to subjects in which they are skilled.

What, then, so far as we can collect, are the data on which the

opinions on the one side and on the other are founded ? And first,

as to the plaintiffs, Mr. Hesketh, an architect and surveyor, tells

us that the whole depth of the plaintiffs' shop is 22 feet, and that

where the old building stood direct light entered over it into the

plaintiffs' shop to the depth of 13 feet on the floor, whereas when

the proposed new buildings are erected it will only enter to the

depth of 6 feet. But, further, it is to be observed that, though the

height of a great part of the old building was, as I assume, 34 feet

6 inches, yet this certainly was not true as to the whole of it. The

extreme east portion was separated from the west by an open pas-

sage 12 feet 8 inches in width, and had a frontage towards the

street of 24 feet 7 inches, the height of the roof being only 25 feet.

The whole of the open passage was directly opposite to the extreme

east part of the plaintiffs' premises, and though the low building to

which I have referred was not directly opposite to any part of the

plaintiffs' premises, yet a great deal of direct light reached the shop

diagonally over it, and the evidence of the plaintiffs' architects

goes to show that the raising of the new building over this eastern

portion of the old premises will intercept a great deal of valuable

direct light. These are the principal grounds on which the archi-

tects examined by the plaintiffs formed their opinions.

The architects who gave * evidence for the defendant do [* 542]

not dispute the allegations as to the direct light being

intercepted to the extent stated by the witnesses for the plaintiffs.

Indeed, that was impossible. The facts spoken to were mathe-

matically demonstrable. But they say that the setting back of the

face of the building so as to widen the street from 25 feet 2 inches,

or, taking the parapet into account, from 22 feet to 30 feet, will be

of immense advantage to the plaintiff's, and one of them, Henry

Baker, is of opinion that it will more than compensate the loss of

light from the increased height of the new building. They seem

to think that the increased width of the street will give a large

increase of reflected light, more than in proportion to the increased

width ; and one of them, Arthur S. Newman, says that the open

space to tlie east on the opposite side of the street, will afford a

large supply of light.
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Now, contrasting this evidence on the one side and on the other,

I cannot hesitate to say that the evidence for the plaintiffs greatly

preponderates. The comparison of the extent to which direct light

will reach the floor of the plaintiffs' shop after the erection of the

new building, with that which they have heretofore enjoyed, is

evidence of very great force, and cannot be treated as mere evi-

dence of opinion. Besides, I must remark that on such a question

as this every one must be allowed to bring his own observation and

experience to bear. And I own that, even if there had not been a

single witness examined, I should almost be inclined to say it

required no proof to satisfy me that in a narrow street, only 30

feet wide, when the opposite building was already 44 feet high, the

raising of that building by rather more than half its former heiglit

must cause a serious diminution of light to the opposite side of the

street. i?cs ipsa loquitur. Still more obvious is it, that this in-

jurious consequence must result from the proposed erection of the

new building at its eastern extremity, when, instead of a building 25

feet high, and an open passage on which there was no building, there

is to be a uniform obstruction of light by a building 67 feet high.

With respect to the evidence of Mr. Newman, as to the light

which will be supplied diagonally from the east side of the street,

it is to be observed that there are, in that direction, private build-

ings over which light to the same extent certainly reaches the

.plaintiffs' shop. But if it is lawful to the defendant to raise his

buildings to the height of 67 feet, the plaintiffs can have no secur-

ity that the same thing may not be done by their neighbour to the

east. The evidence as to the value of this light to the plaintiffs

shows forcibly how much they are likely to suffer from the build-

ing over the eastern extremity of the defendant's premises. On
the wliole, therefore, the evidence of the architects called on be-

half of the plaintiffs appears to me far to outweigh that adduced
by the defendant.

But there was a great deal of evidence besides that of the archi-

tects, consisting mainly of persons engaged in trade the same as

that of the plaintiffs, or in which there is the same necessity for

light. The object of this evidence was to show that, even after

the erection of the new building, there will still be ample light to

enable the plaintiffs conveniently to carry on their trade. The
plaintiffs are bonded store merchants and wholesale export mer-
chants, engaged principally in the colonial trade, and they say
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that, for such a trade, a good supply of light is indispensable, par-

ticularly for the purpose of sampling ; and they say that the former

condition of the defendant's buildings permitted the access of

sufficient light, enabling them conveniently to sample their goods,

but that this will not be the case if the new buildings are carried

to the height proposed, and on this point they are confirmed by

several witnesses engaged in the same or similar trades, who give

it as their opinion that if the new buildings are carried up to the

height proposed, the plaintiffs will no longer be able to carry on

their business with advantage. On the other hand, on behalf of

the defendant, there are a great number of witnesses, merchants

and traders engaged in business similar to that of the plaintiffs,

who give it as their decided opinion that even after the erection of

the proposed new buildings there will be ample light for enabling

the plaintiffs to conduct their business as well as they did formerly.

Some of them go so far as to say, that, for the purpose of sampling,

a strong direct light is not desirable, and that the erection of the new

building, by screening the sun's rays, will improve the qual-

ity of the light * admitted to the plaintiffs' windows. [* 543]

The evidence satisfies me that, for some purposes of

trade, it is necessary at times to exclude the direct rays of the

sun ; that, in what is called sampling, a subdued light, if sufficient,

may be better than direct sunlight. But this is not the question.

It is comparatively an easy thing to shade off a too powerful glare

of sunshine, but no adequate substitute can be found for a deficient

supply of daylight. And an attentive consideration of the evi-

dence of the witnesses, whom I will call trade-witnesses, on the

one side and on the other, has led me to the conclusion, as did th(^

evidence of the architects, that the erection of the new buildings

will materially interfere with the quantity of light necessary or

desirable for the plaintiffs in the conduct of their business.

I desire, however, not to be understood as saying that the plain-

tiffs would have no right to an injunction unless the obstruction of

light is such as to be injurious to them in the trade in which they

are now engaged. The right conferred or recognised by the statute

is an absolute and indefeasible right to the enjoyment of the light,

without reference to the purpose for which it has been used ; and.

therefore, even if the evidence satisfied me, which it does not, that

for the purpose of their present business a strong light is not neces-

sary, and that the plaintiffs will =-^'^1 have sufficient light remain-
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iiifT. I should not think the defendant liad established his defence,

unless he had shown that for whatever purpose the plaintiffs might

wish to employ the light, there would be no material interference

with it.

The defendant examined several witnesses to show that in other

shops and warehouses in the crowded streets of the metropolis

there is sufficient light for carrying on such a business as that of

the plaintiffs, where the obstruction to the light is equal to or

greater than that which will be occasioned by the buildings of the

defendant, particularly in two houses, Nos. 25 and 26, in the same

street (Lower East Smithfield), in which the shop of the plaintiffs

is situate, and in the shop of a house-decorator, No. 51 Tooley

Street, the back of which opens on Counter Street. The two shops,

Nos. 25 and 26, in Lower East Smithfield, were unoccupied when
visited by the witnesses who spoke as to their condition in point

of light. But there are many witnesses who visited them, and

who say that, comparing the obstruction from the opposite build-

ings to the light of these shops with that wliich will be occasioned

to the plaintiffs by the proposed buildings of the defendant, they

are satisfied these proposed new buildings will not injuriously affect

the plaintiffs' premises for the purposes of their trade. These wit-

nesses say that they brought with them samples of sugar and other

articles of commerce, and that, in spite of the obstructions caused

by the opposite buildings, there was ample light to enable them to

judge of the quality of the samples ; and so they came to the con-

clusion that the defendant's new buildings will cause no practical

evil to the plaintiffs. With respect to the Tooley Street shop, Mr.

Brighton, the house-decorator who occupied it for twenty years and

upwards, says that for the purpose of examining colours he was in

the habit of resorting to the window at the back of his premises

opening to the north upon Counter Street, though that street is

under 25 feet wide, and though the building on the opposite side

of the street is 72 feet high. He adds that, until about ten years

ago, the opposite building was only about 22 feet high ; but it was
then pulled down, and a new building was erected 72 feet high ; but
he did not find that this new building at all injuriously affected him
with reference to his trade.

To all this evidence I can only say that, even if it is perfectly
accurate, still it proves no more than that for many puri)Oses, even
where a good supply of light is desired, yet experience has taught
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persons engaged in trade to do with much less than by those who
reason a 'priori on the subject would have been thought essential.

It is, however, to be observed that the witnesses, except Mr. Brigh-

ton, who speak to this part of the evidence all form their opinions

on observations made at the end of May or beginning of June ; and

therefore, though some of them say their visits were made on very

dull days, yet I cannot think the conclusions at which they arrived

would enable any one to form a correct judgment as to what would

be the supply of light in the dark months of winter. I do not,

however, feel it necessary to prosecute any inquiry on this

point, for I am clearly * of opinion that it is no answer to a [* 544]

plaintiff complaining that his light has been obstructed to

show that other persons have been able to carry on trade success-

fully even with less light than will remain to the complaining party

after the obstruction has been set up.

I need not further investigate the evidence. The result of it is

to convince me that the new building proposed to be erected by the

defendant cannot fail to inflict a serious injury on the plaintiffs by

materially obstructing the light which they have heretofore enjoyed.

The consequence is, that they are entitled to an injunction restrain-

ing the defendant from erecting any building so as to darken, injure,,

or obstruct any of the ancient lights of the plaintiffs in their mes-

suage and warehouse numbered 3 and 4 in Lower East Smithfield, as

the same lights were enjoyed previously to the taking down by the

defendant of his buildings on the opposite side of the street, and

also from permitting to remain any buildings already erected which

will cause any such obstruction. •

Whether the buildings already erected not actually opposite to

the plaintiffs' messuage will have that effect when the whole of the

defendant's buildings are finished, is a matter on which the evidence

does not enable me to come to any satisfactory conclusion ; and I

am therefore obliged to frame the decree in this general form, leav-

ing it to the plaintiffs to apply by motion in case the terms of the

injunction are violated. I shall, liowever, be willing to introduce a

proviso into the order similar to that adopted in the case of Stakes

v. Tlie City Offices Company, enabling the parties to come before the

Chief Clerk in order to have it ascertained whether any proposed

addition to the building will or will not be a violation of the injunc-

tion ; and it must also in like manner be left open to the plaintiffs

to show, if they can, that the buildings already erected materially

interfere with the light heretofore enjoyed by them.
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In deciding that what the defendant proposed to do would cause

material injury to the plaintifls, I am only arriving at the same con-

clusion at which the Vice-Chancellor arrived. But I cannot concur

with him in thinking that the Court ought to make any declaration

narrowing, or appearing to narrow, the right of the plaintiffs to the

quantity of light heretofore used by them for the purpose of their

business. Nor can I think that the state of the evidence was such

as to make it proper, instead of finally disposing of the case, to

authorise the parties to go into further evidence. The case was, I

think, ripe for a decree in the terms which I have indicated. The

issue raised on the pleadings is, whether the defendant by raising

his new buildings to the height of 67 feet will or will not cause

material injury to the plaintiffs. On that point the Vice-Chancel-

lor thought, as I think, that the anticipated injury certainly would

result. In such circumstances I do not think it open to the Court

to refuse to make a decree, leaving it to tlie parties to raise what

would be substantially a new issue, i. e. whether, by altering his

original intention, the defendant may not be able to take a course

not likely to cause injury to the plaintiffs. That would in truth

be a new suit. The defendant must pay the costs of the cause up

to and including the motion for decree. I cannot part with this

case without saying that I have come to the conclusion at which I

have arrived with great reluctance. It was stated at the bar, and I

believe correctly stated, that up to the passing of the Act of 2 & 3

Wm. IV. c. 71, there was a local custom in the city of London,

according to which the owner of a house in any street was per-

mitted to raise it to whatever height he might think fit. All such

local customs were abolished by the Act I have alluded to. I sup-

pose, therefore, that the legislature thought that the custom was

one which was productive of inconvenience. But considering that,

assuming the existence of the custom, all persons who were owners

of houses in narrow streets must have known when they purchased

them to what liabilities they were exposed from the buildings of

their opposite neighbours, I cannot but think the advantages derived

from the custom probably exceeded its evils. The growing necessity

for lofty buildings is shown by the great multiplication of them in

all parts of the metropolis ; and I cannot but fear that serious in-

convenience may be felt by the abolition of the alleged custom,
assuming that I am rightly informed as to its existence prior to the
Statute. With all this, however, sitting here to administer the law,
I have no concern.
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ENGLISH NOTES.

The principle, of which the ruling case is an illustration, has been
recognised in many subsequent cases, among which ma}^ be cited the

following: Dent v. Auction Mart Company (1866), L. R., 2 Eq. 238,

35 L. J. Ch. 555; Martin v. Headon (1866), L. R., 2 Eq. 425, 35 L. J.

Ch. 602; Kelk v. Pearson (C. A. 1871), L. R. 6 Ch. App. 809; Post,

p. 48; City of London Bretvery Go. v. Tennant (C. A. 1873), L. R.,

1) Ch. App. 212, 43 L. J. Ch. 457; Theed v. Debenha^n. (1876), 2 Ch.

1). 165 ; Moore v. Hall (1878), 3 Q. B. D. 178, 47 L. J. Q. B. 334;

Parker v. First Avenue Hotel Co. (C. A. 1883), 24 Ch. D. 289; Attor-

ney General v. Queen Anne^s Mansions (1889), 60 L. T. 759; Dicker \.

Popham (1890), 63 L. T. 379.

Of these cases that of Moore v. Hall is worthy of separate notice, as

the Court had to specially consider the direction of the judge at the

trial. CocKBURX, L. C. J., left it to the jury to say whether any sen-

sible diminution of light to the plaintiff's premises had been occasioned

by the erection of the defendant's premises so as to make them less

available either for the purposes of occupation or business to which they

were then or might thereafter be made applicable. If so, he directed

them that the plaintiff was entitled to the verdict; but if they should

be of opinion that there was no probability that the premises would

ever be applied to other than tlieir present purpose, and that conse-

quently there was not, practicalh', any diminution in their value, the

damages should be nominal only. If the jury were of opinion that

there had been any sensible diminution of light sufficient to lessen or

interfere with the use of the premises, or any part of them, for the pur-

{)ose of occupation or business, then the damage should be substantial

according to the estimate of the jury of the diminution in value of the

])remises. The jury found for the plaintiff with substantial damages;

and a rule 7ilsl having been obtained for a new trial on the ground

that the ruling amounted to a misdirection, it was argued in support of

the rule that the Lord Chief Justice was wrong in telling the jury that

they might take into consideration the purposes for which the premises

might be thereafter made available; and that the true measure of

damages must be the actual enjoyment that there had been of the

light. The Court (Cockburn, L. C. J., Mkllor and Manisty, JJ.)

rejected this contention and discharged the rule.

The doctrine that there is a difference between town and country

houses in considering the question of the quantum of light to which

the dominant tenement is entitled is now exploded. De^it v. Auction

Mart Co. (V. C. Wood, 1866), L. R. 2 Eq. 238, 35 L. J. Ch. 555;

Martin v. Headon (V. C. Kinderslf.y, 1866), L. R. 2 Eq. 425, 35

L. J. Ch. 602.
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In connectiou with the subject of obscuration is the much vexed

question of the 45 degree angle, i.e., Whether a straight line drawn

from the sill of a window enjoying a right to an ancient light, at an

angle of 45 degrees with the perpendicular does or does not intersect a

point in the new building immediately opposite the window. There is

a dictum of Lord 8elborne, L. C., in the City of London Brewer// Co.

V. Tennant (1873), L. R., 9 Ch. App. 212, 220, 43 L. J. Ch. 459, that

'*if the buildings to be erected opposite to them {i.e., the ancient win-

dows) have not a greater angular elevation than forty-five degrees, the

fact that fortj^-five degrees of sky are left unobstructed may, under or-

dinary circumstances, be considered js/'iwia /awe evidence that there is

not likely to be material injury; and of course that evidence apjjlies

more strongly where only a lateral light is partially affected and all

the lights are not obscured."

In Hackett v. Baiss (1875), L. R., 20 Eq. 495, 45 L. J. Cli. 13,

where the new building already exceeded a height which would allow

of a 45 degree clear uninterrupted sk}', the Master of the Rolls (Sir

George Jessel), holding this to be prima facie evidence of undue in-

terference wdth the light, granted an injunction. Upon Lord Sel-

borke's dictum and this decision of the Master of the Rolls it has

been frequently argued that the owner of the dominant tenement in

order to obtain an injunction must show that there would be less than

45 degrees of sky left him; but since the decision of Bacox, V. C, in

Theed v. Debenham (1876), 2 Ch. D. 165, and that of the Court of Appeal

in Parker Y. First Avenue Hotel Co. (1883), 24 Ch. D. 282, such a con-

tention can be no longer supported.

No. 4. — KELK V. PEARSON,

(cii. 1871.)

RULE.

The owner of an ancient light is entitled to restrain

his neighbour by injunction from obstructing the access

of light so as to render the house which enjoyed the

ancient light substantially less fit for occupation.

Kelk V. Pearson.

L. R., 6 Ch. 809-814 (s. c. 24 L. T. 890 ; 19 W. R. 655).

[809] G. Kelk, the plaintiff in this case, was the owner and
occupier of a leasehold house called Ness Cottage, situate
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at Notting Hill, and built soon after the year 1829. The principal

windows of the plaintiff's house were to the north ; and the plain-

tiff's house had a garden to the north, bounded on the east by a wall

six feet high. To the east of the plaintiff's house and garden was
open garden-ground. The defendants, in September, 1870, began

to build on the garden-ground to the east of the plaintiffs house

a row of houses, one of which Aras oblique to the east side of the

plaintiff's house, almost touching it at one end, and would, when fin-

ished, show a dead wall about forty feet high, being higher than the

roof of the plaintiff's house. The plaintiff', as soon as the ground

was laid out for ]>uilding, wrote to complain to the defendants,

who answered that they should not affect the adjoining property.

Much correspondence passed, and the defendants began to build.

On the 5th of October, 1870, the plaintiff filed his bill to restrain

the defendants from building, and from allowing the buildings to

remain, so as to interfere with the access of light and air to the

plaintiff"s house. The defendants, however, proceeded with their

building, and completed the side of their house.

There was contradictory evidence as to the amount of interfer-

ence. The plaintiff and his family deposed that a scullery was

made quite dark, that the light to the kitchen and dining-room

Wcis materially diminished, and that the principal bedrooms were

made dark, gloomy, and uncomfortable. The defendants' witnesses

deposed that the rooms in the plaintiff's house were low

*and naturally badly lighted, all facing to the north ; but [* 810]

that, having the garden open, they had still such an amount

of exposed sky area as was seldom seen in the suburbs of London, and

that the light was not substantially or perceptibly interfered wuth.

The Vice Chancellor Bacon granted an injunction, and the de-

fendants appealed.

Mr. Amphlett, Q. C, and Mr. Crossley, for the defendants. The

damage is too slight to justify the interference of the Court. Clarke

v. Clark, L. R., 1 Ch. 16, .35 L. J. Ch. 151 ; B.ohson v. Whittingham,

L. R, 1 Ch. 442 ; Johnson v. Wyatt, 2 D. J, & S. 18.

Moreover, the obstruction here is lateral, and the Court in such

case interferes with great reluctance. Staight v. Burn, L. R, 5 Ch.

163, 39 L. J. Ch. 289 ; Beadcl v. Perry, L. R., 3 Eq. 465. The

rooms are sufficiently lighted for the purposes for which they are

used, and the plaintiff" has no right to more than sufficient light.

Mr. Kay, Q. C, and Mr. Nalder, for the plaintiff. The injury

VOL. III. — 4
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is material. Tapling v. Jones, 11 H. L. C. 290 ;
Jackson v. Duke

of Newcastle, 10 Jur. (N. S.) 688, 810, 33 L. J. Ch. 698 ; Yates v.

Jack, L. R, 1 Ch. 295, 35 L. J. Ch. 539. Martin v. GoUe, 1 Camp.

320, is not now law. The plaintiff has had the enjoyment of free

light and air for more than twenty years, and has now an absolute

right under 2 & 3 Will. IV. c. 71 §§ 3, 7 ; Harhruhje v. Warwick,

3 Ex. 552.

The Lords Justices said that they found great difficulty in

ascertaining from the evidence the amount of injury, and wished

a surveyor to be agreed upon, who should report to the Court ; if

the parties could not agree on the surveyor, then the Court would

appoint one ; and the motion was to come on again as a motion for

decree.

A surveyor accordingly was appointed, and made a report. The
motion for decree then came on, and the surveyor was examined by
the Court and by counsel for each side. The effect of his report and

evidence appears in the judgments of the Lords Justices.

[• 811] * Sir W. M. James, L. J. : This bill is based upon the

power which is possessed by every man, who has by suffi-

ciently long use acquired a right to the access of light and air, to

ask this Court in a sufficiently grave case to prevent any new build-

ing being made which wull obstruct that light and air.

On the part of the plaintiff it was argued before us that this

was an absolute right,— that now, under the Statute 2 & 3 Will. IV.

c. 71, he had an absolute and indefeasible right by way of property

to the whole amount of light and air which came through the

windows into his house ; and that he could maintain an action at

law or a suit in equity upon that absolute legal right ; and the

only question as to the effect or extent of his right would be with

regard to the discretion of this Court in considering whether it was
a case for damages, or to be interfered with by way of injunction.

Now I am of opinion that the statute has in no degree whatever
altered the pre-existing law as to the nature and extent of this

right. The nature and extent of the right before that statute was
to have that amount of light through the windows of a house
which was sufficient, according to the ordinary notions of mankind,
for the comfortable use and enjoyment of that house as a dwelling-,
house, if it were a dwelling-house, or for the beneficial use and
occupation of the house, if it were a warehouse, a shop, or other
place of business. That was the extent of the easement,— a right
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to prevent your neighbour from building upon his land so as to

obstruct the access of sufficient light and air, to such an extent as

to render the house substantially less comfortable and enjoyable.

Since the statute, as before the statute, it resolves itself simply

into the same question, a question of degree, which would be for a

jury, if this were an action at law, to determine, but which it is

for us, as judges of fact as well as law, to determine for ourselves

as best we may, when we are determining it in Chancery.

That being the law which really appears to me to have been

laid down in all the cases since the Act, whatever expressions may
be found in one or the other of them comparatively enlarging or

exaggerating it,— that being the law, we have to apply it to this

<;ase. The plaintiff says :
" I have a house which did enjoy a con-

siderable amount of light to several of the rooms before

the defendants * erected this building. That light is now [*812]

substantially and materially diminished and affected, so as

substantially and materially to affect my comfort as an inhabitant

<jf that house." [His Lordship then said that with regard to the

plaintiff^s bedroom, which might be taken as a test room, being an

important part of the dwelling-house, those who lived in the house

stated that it w\as formerly a light and cheerful room, and that the

light had been taken from it to such an extent as to make it not

only less light, but to make it substantially gloomy and uncomfort-

able ; and the scientific witnes.ses agreed with them in that state-

ment. There had been also scientific evidence on the other side, and

the evidence of the surveyor appointed by the Court.] I am bound

to say that, as a question of fact, the evidence to my mind on behalf

of the plaintiff predominates far over the evidence, such as it is, on

the part of the defendants ; and that there is in this case a material

diminution of light, and such a material diminution of light as

substantially to affect the comfort of the residents in the house.

With regard to the interference of this Court, I am not at all

prepared to say that a good deal of what is said in Clarke v. Clark,

L. li., 1 Ch. 16, is not very good sound sense, which we may have

occasion to apply, that is to say, if there be the right interfered

with so as to give a ground for an action at law, and an action at

law which could be repeated, I think it is very fit for this Court,

taking into consideration all the surrounding circumstances, to con-

sider whether the interference of the Court will be productive of

more or less inconvenience to the parties. It may be that we should
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interfere more readily in a case of this kind than if it had been a

case of a street in London, where a person was employing his house

for city purposes. But in this case I cannot help noticing that to>

the defendants it is the mere loss of a piece of building-land, the

site of one house, which they will have to convert into a garden

or keep as a piece of pasture-land, instead of making it the site

of a house ; whereas on the part of the plaintiff it is a very

serious deprivation of the comfort of his house, and a very serious-

diminution of the lettable value of his house as a residence.

That being so, I have no hesitation in saying that I think it is a

case in which the legal right ought to be enforced by the

[*813] equitable * remedy, and that this Court ought to interfere

and grant an injunction ; and there must now be a man-

datory order to restore that which now exists in the shape of a.

brick wall, or building of bricks and mortar, to the height at which

it stood before the building was commenced.

Sir G. Mellish, L. J. I am of the same opinion. I entirely

agree with the opinion expressed by the Lord Justice, that the

Prescription Act, 2 & 3 Will. IV. c. 71, has not altered the nature

of the right to light and air. It has altered most materially the

mode in which that right can be gained, but I am of opinion that

it has not altered the right itself. Besides the words of the 3rd

section, which point to the enjoyment and use of the house, there

is a consideration which appears to me almost conclusive, namely,

that the right to light and air at the present time by no means
depends exclusively upon the statute. A right to light and air

may be gained, and in many instances is gained, by implied grants

from persons who were the owners of houses upon land adjoining.

Before a house had been erected twenty years, or even if it had
been erected twenty years, no right could be gained so long as the
land on which any obstruction could be occasioned to the house
was the property of the same owner; but it is perfectly settled that
if the owner of a house sells land on which an obstruction might
be erected, or sells the house and reserves to himself the land on
which the obstruction may be erected, the right to light and air
is gained by implied grant from what is called the disposition of
the owner of the two tenements. It would be most inconvenient
if the right to light so gained were different from the right which
IS gained under the statute, and I am of opinion that there is not
the least reason to suppose that the Legislature intended to make
those rights different.
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Now, what the right to light was previously to the statute, and

is still at common law, I apprehend to be perfectly well established.

No doubt it is principally in Nisi Prius cases that we find the rules

laid down, but they all substantially agree. The first rule stated

by Mr. Gale (Gale on Easements, 3rd ed. p. .57.5) is, that

" to maintain an action for * obstructing light it is sufficient [* 814]

to show that the easement cannot be enjoyed in so full and

ample a manner as before, or that the premises are to a sensible

degree less fit for the purposes of business or occupation
,

" and he

cites the case of Farker v. Smith, 5 C. & P. 438. That was, I pre-

sume, a case where the light was used for the purposes of business.

When it is used for the purposes of residence I apprehend the rule

to be the same. The question is, whether tlie house is rendered

substantially less fit for the purposes of occupation than it was

before. That is the right at law.

Now, no doubt, when you come into equity, the cases appear to

show that it must be a diminution (»f a substantial amount of

light, so as substantially to make the liouse less comfortable.

But I cannot think that it is possible for the law to say that there

is a certain quantity of light which a man is entitled to, and

-which is sufficient for him, and that the question is, whether he

has been deprived of that quantity of light. It appears to me that

it is utterly impossible to make any rule or adopt any measure

of that kind. It is essentially a question of comparison, whether

by reason of deprivation of light the house is substantially less

comfortable than it was before.

Much of the evidence of the scientific witnesses was given in

support of what I think to be a mistaken view of the law, sup-

posing that there is a certain quantity of light to which a man
was entitled, and no more ; and the witnesses seem to have made

comparisons with what would be enough liglit in London, and to

have considered that that was sufficient. But, in my opinion,

there is no sucli rule.

[His Lordship then stated that the evidence showed a sub-

stantial diminution of comfort to the plaintiff, and expressed his

opinion that the Court ought to interfere, instead of leaving the

plaintiff to bring action after action, and that it would be wrong-

to attempt merely to assess damages.] The defendants had notice

from the first, and all they would have been deprived of would be

the ground-rent of the land.
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There would be a mandatory injunction to pull the building

down to the level of the plaintiffs garden-wall.

ENGLISH NOTES.

The provisions of section 2 of 21 & 22 Vict. c. 27 (commonly

called Lord Cairns' Act) are frequently, and sometimes successfully,

invoked in opposition to an application for an injunction. The mate-

rial words of the section are as follows: "In all cases in which the

Court of Chancery has jurisdiction to entertain an application for

an injunction . . . against the commission or continuance of any

wrongful act ... it shall be lawful for the same Court, if it shall

think fit, to award damages to the party injured, either in addition to

or in substitution for such injunction, . . . and such damages may be

assessed in such manner as the Court shall direct." In the recent

case of Dreyfus v. Peruvian Guano Co. (C. A. 1889), 4o Ch.

316, the Lord Justices of Appeal, Cotton, Bowex, and Fry were

unanimously of opinion that this jurisdiction to substitute dam-

ages for an injunction onlj^ arises where an actual wrong has been

committed, and that it cannot be invoked m (jiiia timet actions.

When the case of Aijnsley v. Glover (No. 2 imte) was before the

Master of the Rolls upon an application for an interlocutory in-

junction, he entered fully into the circumstances under which the

Court w^ould give damages in lieu of granting an injunction (see ante,

pp. 25 et seq.). The same learned Judge had occasion to consider

the question again in a right of way case, Krdil v. Burrell (1877),

7 Ch. D. 551, 47 L. J. Ch. 353. At 7 Ch. D. p. 554, he is reported,

"The question I have to consider is, whether the Court ought to

exercise the discretion given by the statute, by enabling the rich man
to buy the poor man's property without his consent; for that is really

what it comes to. If with notice of the right belonging to the plain-

tiff, and in defiance of that notice, without any reasonable ground, and
after action brought, the rich defendant is to be entitled to build up a

house of enormous proportions, at an enormous expense, and then to

say in effect to the Court, 'You will injure me a great deal more by
pulling it down than you will benefit the poor man by restoring his

right,' — of course that simply means that the Court in every case, at

the instance of the rich man, is to compel the poor man to sell him his
property at a valuation. ... It could never have been meant to invest
the Court of Chancery Avith a new statutory power, somewhat similar
to that with which railway companies have been invested for the public
benefit under the ianf7.s- Ck?/se.s Jr/, to com])el people to sell their prop-
erty without their consent at a valuati.^n. "' This case came twice before
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the Court of Appeal, but it was only on the second occasion that the

(iffect of Lord Cairns' Act had to be considered. The Lord Justices then

held, that where the right was clear, the Court had no power under the

statute to oblige the owner of the dominant tenement to accept dam-

ages in lieu of an injunction, especially in those cases where the defend-

ant had proceeded to do the wrong after action brought. Krehl v.

Burrell (C. A. 1879), 11 Ch. D. 146, 48 L. J. Ch. 252. Where a

defendant has given an undertaking to abide by what is conventionally

termed a ''pulling down " order, the Court will only in an extreme

case substitute damages for an injunction : Greenwood v. Hornsci/

(1886), 33 Ch. D. 471, 55 L. J. Ch. 917. A very recent case in

which the Court refused to exercise the discretion vested in it under

Lord Cairns' Act is Dicier v. Popham (1890), 63 L. T. (X. S.) 379,

a case which contains a review of the authorities. It is no objection

to the granting of a "pulling down " order that the building which

obstructs ancient lights was completed before the writ was issued, the

material point for the Court to consider is what is the state of the new

building when the plaintiff first complains : Smith v. Dcvf (C. A. 1880),

13 Ch. D. 651; Lawrence v. Ilorton (1890), 59 L. J. Ch. 440. In the

latter case Mr. Justice Chitty treated a defendant, who had run up a

building in a hurr}', with wholesome severity.

Where the Court grants an injunction at the hearing, it is generally

in the form conventionally known as a "pulling down" order, an

object which is attained hy granting an injunction, restraining the

defendant from permitting the obstruction to remain so as to darken,

injure, or obstruct the ancient lights. The words "so as to darken,

injure, or obstruct'^ were settled as a correct expression by the Master
OF THE Rolls (Sir G. Jessel) in Willoughhij v. Hicks, 25 Nov. 1875,

Reg. Min. The i^laintiff is entitled, where an injunction is the proper

remedy, to have the order made without any qualification. Parker v.

First Avenue Hotel Co. (0. A. 1883), 24 Ch. D. 282. In that case

North, J., had granted an injunction against the raising of a new

building above a named height; with the additions, that the injunction

was not to prevent the defendant from putting on a sloping roof of

greater height, so long as the angle of incidence of light over such

sloping roof to the centre part of the plaintiffs' windows should be not

less than 45° from the perpendicular at the point of incidence. The

Court of Appeal determined that such a qualification must be struck

out, and still further varied the order by adding the words : "And it

being alleged that the defendants have since the judgment . . .

erected buildings, which are in violation of the judgment as now
varied, grant an injunction to restrain the defendants from continuing

or permitting to remain any buildings erected in violation of the judg-

ment as now varied."
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There are four reported cases in which the Court held that damages

should be given in lieu of an injunction. The first is National Provin-

cial Plate Glass In&urance, t&e. Co. v. Prudential Assurance Co. (1 877),

6 Ch. D. 757, 762, 46 L. J. Ch. 871. In that case Fry, J., awarded

substantial damages (£200) in lieu of an injunction, and considered it

material that the room lighted by means of the ancient light was, before

the obstruction complained of, dark; that the building scheme in some

respects benefited the plaintiffs; and that there had been delay on the

part of the plaintiffs although not such as to afford a defence against the

<;laim to an injunction.

In Holland v. Worleif (1884), 26 Ch. D. 578, 54 L. J. Ch. 268,

Pearson, J., took into consideration the facts that the injur}- would

not be so great as to render the property useless, e\en for tlie j)urpose

fur which it was emploj^ed ; and that it was situate in the heart of a

great city (London). These he considered sufficient reasons for awarding

£150 damages in lieu of an injunction. And in the later case of Allen v.

Ai/res, W. l!>r. (1884) 242, Pearsox, J., following his former decision

in Holland v. Worley (^supra cit.), referred the matter to Chambers to

assess the damages. The grounds upon which he proceeded were tliat

if, after taking all the circumstances into consideration, the Court

arrived at the conclusion tliat a money payment would be adequate

<;ompensation to the plaintiff, the Court ought to be very slow in

granting an injunction. And upon the evidence he came to the con-

clusion that the obstruction would not bo such as to prevent the plaiu/-

tilf from carrying on his trade, with the aid of gas liglit, substantially as

he was then doing. These decisions, however, of ^Mr. Justice Peausox
seem contrary to the principles laid down by the Master of the Rolls
sind the Court of Appeal in Krehl v. Burrcll, and they are adversely com-
mented upon in the more recent cases of Green u-ood v. Hornsc// and
Dicker v. PopJiam (p. 55, supra). The present bearing of the Courts
is in favour of allowing the plaintiff to enjoy his rights and to protect his

enjoyment by injunction.

^\here a sole plaintiff died pending action fur an injunctiun an<l

damages, Mr. Justice Chitty held, upon motion to discharge an order
substituting B., the sole executor and devisee, that although in his
character of executor he could only recover damages limited in respect
of the wrong committed six months before the late plaintiff's death, yet
in his character of devisee he was entitled to the remedy by injunction
to the same extent as the testatrix, and dismissed the application : Jones
V. Simes (1890), 43 Ch. D. 607, 59 L. J. Ch. 351.
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No. 5. — NEWSON v. PENDER

(c. A. 1884.)

RULE.

Where upon an interlocutory application the Court,

upon the materials before them, form the opinion that the

plaintiff has shown a prima facie case of right to ancient

light, and that the works of the defendant, if carried out,

will unduly obstruct the light, it is a question, on the bal-

ance of convenience, whether to grant the injunction until

the hearing (upon the plaintift"'s undertaking as to dam-

ages), or to allow the defendant to proceed with his build-

ing upon his undertaking to pull it down, if required.

Where the defendant has commenced his operations after

fair warning, and the injury to the plaintiff's property would

be considerable, the former course appears preferable.

Newson v. Pender.

2" Ch. 1). 4.3-65 (s. c :r2 L. T. 'J, :]3 W. R. 243.)

The plaintiffs in this action were lessees, for a long term [43}

of years, of a block of buildings four stories high, known as

Great Winchester Street Buildings, in the city of London. A por-

tion of the buildings faced Little Winchester Street towards the

east, and were let to bankers, merchants, solicitors, and others.

In the front, facing Little Winchester Street, were numer-

ous * windows, some being on the ground floor, some on the [* 44]

tirst floor, and some on the second floor.

Little Winchester Street is a narrow street, only about twelve

feet wide, and the plaintiffs complained that the defendants threat-

ened and intended to build a lofty pile of buildings on the opposite

side of the street, which would obstruct the light coming to the

above-mentioned windows in the plaintiffs' building.

The plaintiffs' building had been recently erected, not having

been constructed till the year 1867, but the building on the site-

of which it was erected had ancient windows looking into Little

Winchester Street. There were forty-four windows in the old

building, and fortv-two in the three lower floors of the new build-
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ing Photographs had been taken of the old building before it

was pulled down, as well as of the present building, from which

it appeared that a few of the new windows on the ground floor

were substantially in the same position as the old windows,

although they covered a larger space; but by far the greater

number of the new windows occupied only part of the spaces

covered by the old windows, and extended considerably beyond

them on one side or the other. Some of the new windows were

in entirely different positions from any of the old ones, and some

of the old windows were altogether built up.

Annexed is a sketch of two of the new windows most nearly

identical with the old windows, and one of the others, the position

of the old windows being shaded.

i!_J

J
The foundations of the defendants' proposed building had been

laid, but the walls had not been raised above the surface.

The plaintiffs moved, on the 8th of February, 1884, before Vice

Chancellor Bacon, for an injunction till the hearing.

Hemming, Q. C, Byrne, and C. J. H. (Jorbett, for the plaintifls.

Upon the plaintiffs' premises there used to staml a number of

buildings of very various heights, to which there was a

[*45] large * access of light; and some of these lights, and parts

of many others, are preserved in the plaintiffs' new build-

ings. The defendants mean to raise their new buildings to the

height of the highest of the plaintiffs' old buildings.

The defence is practically this :
" No doubt we are darkening

your lights, but as you have enlarged your windows you are

getting a great deal more light than you had in 1867-1870 ; and the

old light of yours which we are obstructing is more than compen-

sated for by the new light you are getting." The defendants also

say that when we, the plaintiffs, pulled down in 1867, the houses,

opposite to the sites of which the defendants are now building,

a gentleman named Gregg, an architect employed as a surveyor

by the defendants' predecessors in title, looked over the plaintiffs'

premises, and "concluded" that the plaintiffs meant to abandon
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their ancient lights. This the plaintiffs deny, and say that so far

from abandoning, they did their utmost to preserve plans showing

the position and size of those ancient lights. Tapling v. Jones, 11

H. L. C. 290, 34 L. J. C. P. 342.

Marten, Q. C, and Joseph Beaumont, for the defendants.

This is not a case for an interlocutory injunction.

What the plaintiffs have done amounts, as a matter of law and

fact, to an abandonment of their ancient lights. Of the old light

area, only a small portion is coincident with the new light area.

The character of the plaintiffs' building has been totally changed.

Having themselves blocked out many of their old lights, though

they have opened new ones, and having made their building of

a uniform height, thay could not have intended to rely on their

old lights.

Tapling v. Jones, 11 H. L. C. 290, 319, merely decided that the

opening out of new lights did not take away the right to old lights.

Eenshaiv v. Bean, 18 Q. B. 112, 21 L. J. Q. B. 219, was rectified

to this extent, but only to this extent. The doctrine as to aban-

<lonment still remains, and was supported in Stokoe v. Singers, 8

E. & B. 31, 26 L. J. Q. B. 257. Hutchinson v. Copestake, 9 C. B.

(N. S.) 863, 31 L. J. C. P. 19, was not overruled by Tapling v.

Jones.

* Fowlers v. Walker, 49. L. J. Ch. 598 ; S. (1 on app. 51 [* 46]

L. J. Ch. 443, shows not only that there must be sufficient

evidence of what the alleged ancient lights were, but also evidence

that the plaintiffs have sustained substantial damage. That is to

say, the Court has refused to act on the circumstance that a frag-

mentary portion of the new light was old, when it cannot be proved

that the new erection will seriously interfere with that portion of

the plaintiffs' light which is privileged. Clarle v. Clark, L. R.,

1 Ch. 16, 35 L. J. Ch. 151.

Bacon, V. C. The question l»efore me is simply one of law;

there is no difference between the witnesses as to the facts.

The owners of a building having certain windows looking into

n narrow street, pull them down and erect a very much larger

building ; but they take care to preserve the evidence of that

Avhich was perhaps of more value to them than the building which

they pulled down, namely, the access of light ; and they preserve

and adduce this day evidence of the fact that upon the eastern

wall looking into Little Winchester Street they had certain win-
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(lows, the enjoyment of which they retain, and will continue

to retain, unless the defendants block thein out, as long as they

remain the owners of the property. When they cease to be the

owners, then somebody else will be the owner of similar rights.

Mr. Gregg no doubt says that when he inspected the plaintiff's'

building, he looked it all over very carefully, measured it, corrected

the measurements, added to the drawing the roof, and what was.

above the parapet ; and no doubt he did his duty like an ingenious^

clever, scientific man, but he does not say one word about any

agreement between the parties about the lights. He says he
" concluded," but it is impossible that he could have concluded

anything in point of right reason. I do not mean to contradict

his statement that he did conclude, but wlien a man is rebuildinji

an external wall in place of one wjiicli had windows in it, can any-

body safely "conclude" that because he is going to deal with that

wall he means to give up his right to the window lights ? It

[*47] is out of the question. If there had been any agreement * at

that time, Mr. Gregg would not have been slow to say so. If

there had been any suggestion that new windows were to take the

place of the old ones, that would have been stated ; Imt nothing of

the kind is said, and the evidence is all one way. The maps and

plans before me have been used as freely by the defendants as

they were used by the plaintiffs. They are referred to in the state-

ments in the affidavits and in the arguments of counsel ; and
there is no dispute that the })laintiffs were entitled to many
windows in their old house, although in the erection of their new
house they acquired a much greater degree of light. But how
does that lead to the conclusion that they meant to part with
what they had ? (.'ould the defendants at any time have supposed
tliat if no new building of the plaintiffs had been erected, and the
old building had remained, they could then do what they propose
to do ? They could not. Enjoyment for more than twenty years
of the old windows is proved, and not disputed. Can the defend-
ants build up a wall which will exclude the light in the old win-
dows ? On the facts before me with which I have to deal here,

1 come to the clear conclusion that the plaintiffs are entitled, by
means of an injunction, to be quieted in the possession they have
liad for so many years. The injunction goes no farther. I am
told that there may be other questions raised. If they are raised
they will be discussed. If the good sense of the parties had pre-
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vailed, instead of wasting their time, and something besides, in

<liscussing the question of the injunction, they should have agreed

to make this motion the hearing of the cause, and at once had a

judicial decision on the point which is said to remain for disposition

when the case is heard.

Then as to the abandonment, as it is called, T have dealt with

the first part of tlie case ; and I am happy to say since the case of

Taplinij v. Jones, 11 H. L. C. 290, that which was a disgrace to

English law has been abolished, and now good sense prevails, and

:a man who is entitled to a certain light does not lose his right to

•enjoy it, because he makes the opening bigger. The notion of the

plaintiff's giving up any right rests solely on Mr. Gregg's state-

ment. Mr. Gregg says he " concluded " without mention-

ing any one fact *on which I can say he concluded rightly, [* 4<S]

or that that was the whole transaction. I am bound, there-

fore, to grant the injunction. I am told, if I were to balance the

injury which will be done to the defendants by an injunction, it

will be greater than that suffered by the plaintiffs, if no injunction

is granted. I do not think so. I think if I were to refuse the

injunction, and the defendants were to go on and build, and if at

the hearing it was found they had gone on in their own wrong,

it would be a much greater injury to them to have to pull down
their new house, than it is now to be asked to stay their hands (for

that is all the injunction does) until the question of law— for

there is no question of fact — can be decided between the parties.

I grant the injunction.

From this order the defendants appealed. The appeal came on

for hearing on the 30th of April, 1884, and was argued by Sir F.

Herschell, S. G., Marten, Q. C, and Joseph Beaumont, for

the appellants, and by * Hemming, Q. C., and Byrne [* 51]

(C. J. H. Corbett with them), for the plaintiffs :
—

The following judgments were delivered :

—
* Baggallay, L. J. In this case the plaintiffs and the [* 52]

•defendants are owners, for unexpired terms of different

lengths, of properties on the opposite sides of a narrow street, about

twelve feet wide, in the city of London, known as Little "Winchester

"Street. The street runs in a direction north and south, and the

plaintiffs' property is upon the western side and the defendants'

property on the eastern side of this narrow street. At the present

time the plaintiffs' property consists of a very fine range of build-
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ings approaching 200 feet in length, of fifty feet or thereabouts in

height, with good architectural proportions, and uniform throughout

as far as the fagade is concerned. The defendants' property is

upon the other side of the street, opposite the plaintiffs' premises,,

facing about 120 feet of them. At the southern end of the street,

and for about twenty-four feet from the southern end of the defend-

ants' property, as it existed before it was recently pulled down, it

was about the same height from the ground as the plaintiffs', and

for a space of about forty feet of the defendants' property, only

stood at a height of something like twenty feet. The defendants

are about to rebuild their property according to the proposed plans

to a uniform height quite as high as, or higher than, the existing

buildings of the plaintiffs ; and the plaintiffs have commenced

this action for the purpose of obtaining an injunction to restrain

the erection of the buildings so as to interfere with what they have

alleged to be the ancient lights of the plaintiffs. Tlie plaintiffs'

buildings as they at present exist were constructed in the year

1867, and prior to their reconstruction there were certain windows

in the building which were acknowledged to be windows in respect

of which they were entitled to protection as ancient lights.

[* 53] Upon the reconstruction of the building, when put into * its

existing form, the position of the windows in the building

was very materially altered, but at the same tiuie to a certain

extent the existing windows comprise portions of what I may call

the area of the old windows. In one or two instances it would

appear that the new windows to a great extent correspond with the

ancient windows, but in other cases the area of the ancient windows

was more or less blocked up, but nevertheless in several windows the

area of the ancient windows forms part of the present windows, and

it is in respect of the portions of the said windows (using a term

not strictly correct, but sufficient to express my meaning), which are

comprised in the area of the new windows that the plaintiffs claim

their right to protection. If this case ever comes to be heard upon
a trial of the action, it appears to me that there will be proper]}-

three questions to be determined by the Court. The first will ho.

whether the alterations which were made by the plaintiffs in 1867
amounted to an abandonment of their right to the ancient lights

of which they were then possessed, or whether they continued

after that period of time to retain those rights to any appreciable

extent. Of course if tlio latter question is answered in the nega-
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tive upon the hearing of the cause, the plaintiffs' case is gone, but

assuming that this question is answered in the affirmative, then

the next question will be whether, if the building which the de-

fendants purpose to erect, is erected in accordance with its present

scheme and design, there will be a substantial interference with

the access of light through their windows ; and the third question

will be, assuming that the Court should arrive at that conclusion,

that is to say, that there was no abandonment of the ancient lights,

and that what is proposed to be done by the defendants will inter-

fere with the access to ancient lights to which the plaintiffs are

still entitled, then whether the injury which will be occasioned to

the plaintiffs should be compensated by damages, or whether there

should be a perpetual injunction restraining the defendants from

interfering with the plaintiffs. Those will be the three questions

to be determined at the hearing if nothing be done in the mean-

time. But now we have to deal with the question of an applica-

tion for an interim injunction. When the action was commenced

and an application made to Vice Chancellor Bacon for an

interim injunction, the Vice * Chancellor thought it right [* 54]

to grant that injunction, and this appeal has been brought

and has been supported and opposed by able arguments.

The argument in support of the appeal amounts substantially

to this. In the first place, it was said that the case is so clear

that there w^as an abandonment of the right to ancient lights in

1867, that the plaintiffs have no right whatever to come into this

Court at all, and therefore the injunction ought to be discharged

and nothing else done. The practical result of that view would

be that at the hearing of the action the plaintiffs' claim must be

dismissed. Then it was argued, in the second place, that if there

was no abandonment of right, and if the right to *light still re-

mained, it would not be interfered with by the defendants' build-

ing to any substantial extent, and certainly not to such an extent

as would authorize the interposition of the Court to prevent the

continuance of such interference. Then the third argument is that

upon the hearing of the cause the only remedy to which the plain-

tiffs would be properly held entitled to even if they succeeded

upon the other points, would be a right to damages and not a per-

petual injunction restraining the erection of the building. Upon
that view of the case, of course, as regarded the first two portion.s

of the argument, if well founded, we ought simply to discharge
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the order which was made by the Vice ChanceUor ; but supposing

we should be adverse to taking that view, then there woukl remain

the question whether we ought to accede to the suggestion of the

defendants, that instead of granting the interim injunction we

should discharge the order of the Vice Chancellor, allowing the

defendants to go on with their buildings, upon an undertaking by

them to take them down again to such an extent, if any, as the

Oourt should direct at the hearing of the cause, and that they

would be answerable for any damage caused to the plaintiffs by

reason of the works going on until sucli time as they should be

removed.

Now, I do not think it necessary to state in anything like detail

ray views upon the several points to which T have adverted, as the

matter will be for the consideration of the Court upon the hearing;

but if I were satisfied upon the evidence now before us

[* 55] * that there had been in 1867 an abandonment of the right

of the plaintiff's to the lights, which down to that period

they had possessed, I should have felt it my duty to act upon the

opinion so formed ; but I cannot say I have arrived at that conclu-

sion. Certainly, the balance of my mind at present, although there

may be additional materials brought before tlie Court at the hearing

of the action, is that there was not an abandonment, and I am very

much influenced in arriving at thai conclusitm by the great care that

seems to have been taken at the time of erecting the new buildinjis

to make a record of the exact position occupied by all the ancient

lights before the alteration was made, and to show to what extent

they would be interfered with or modified by the new windows
;

and evidently, to some extent, the efforts which were then rnade to

secure a correct record of v^diat the ancient lights were, were com-
municated to the other side, though not to an extent from wliich

it could be inferred that there was a recognition of tlie right of

the plaintiffs to retain such lights as they previously possessed.

However, as I said before, there may be additional materials before

the Court when the cause comes on for final hearing, which may
induce the Court to come to the conclusion that there was an
abandonment of the right. Upon this point I will make an observa-
tion upon the cases of Rcnsliaw v. Bean, supra, and Hutch-
inson V. Copestake, supra, which have been adverted to in
the course of the argument, and without going so far as to say
that the decision in Hutchinson v. CojJcstake was at variance
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with the decision in the House of Lords in Tapling v. Jones,

siupra, I am bound to .say that if the true construction of Hutchin-

son V. Copestake is such as the Solicitor-General contended for

here (which I do not think it is), namely, that in no case unless

you preserve the old windows unaltered, can there be any right

retained to the access of light, then such a decision has been inter-

fered with and overruled by Tapling v. Jones. In HutcJiinson v.

Copestake in the Exchequer Chamber, Mr. Justice Crompton and

Mr. Justice Hill had previously given their judgments, entirely bas-

ing them upon the decision in Renshaw v. Bean, but Mr. Justice

Blackburn, speaking for himself and Mr. Baron Channell,

said, 9 C. B. (N. S.) at pp. 870, 871 :
" We * consider this a [* 56]

very different question, on which, if it was raised by the

facts, we should be bound to deliver an opinion. As it is, without

doing so, we rest our concurrence in affirming the judgment on the

ground that, comparing the tracings, which are part of the case, we

find that no one of the plaintiff's present windows substantially cor-

responds with an ancient window ; and we draw the inference of fact

that no one of the present lights claimed is a continuation of one

of the ancient lights. We perfectly concur in the reasoning of my
Brother Crompton, by which he shows that the new and the old

window may occupy in part the same space, without the right to

light claimed through the new window being the same right as

that enjoyed for twenty years without interruption through the

old one." That being the view of Mr. Justice Blackburn and

Mr. Baron Channell, Mr. Baron Bra.aiwell added these words

:

" I concur in this judgment, solely on the ground that no one of

the existing windows occupies the same position as any one of the

ancient windows did, and consequently that by no one of them

have the light and air been enjoyed for twenty years, and so no

right has been acquired in respect of any of them against the

plaintiffs." In the course of the argument tlie Solicitor-General

drew our attention to the sketch of the old and new windows

as they existed in that case of, Hutchinson v. Copestake, and cer-

tainly it would be quite accurate, as Mr. Baron Bramwell put

it, to say that no one of the existing windows exactly coincided

with one of the ancient windows. There were some very closely

approximating, but some of those most closely approximating to

the ancient windows were slightly added to in the new^ windows,

and that to some extent, no doubt, supported the argument of the

Vol. hi. - - 5
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Solicitor-General as regards the true effect of the decision in

Tapling v. Jones, supra.

Well, then, the next question that would appear to come under

the consideration of the Court upon the hearing of this action,

would be whether, assuming there has been no abandonment of

the right in regard to such portions of the ancient windows as

now form a portion of the area of the new windows, there will be

by the construction of the proposed building of the defend-

[* 57] ants, a substantial * interference with the access of light, and

in point of fact, a deprivation of that light which unless such

addition were made to the buildings the plaintiff's would otherwise

enjoy. No doubt we have had evidence given by a gentleman of

very considerable experience, as regards experiments he has made,

and from which he has come to the conclusion that there will not

be a substantial deprivation of light, but, as I observed before, in

cases of this kind you really hardly want the assistance of expert

evidence to tell you what will be the effect of raising a wall imme-

diately opposite a window. The upper portions of the windows of

the ground floor are very nearly ten feet above the level of the

floor, and at present there is an existing wall twenty feet high

opposite, and if you raise that wall and make it fifty feet instead

of twenty feet, it appears to me very difficult to say that these

windows upon the ground floor will not be interfered with to a

substantial extent by the raising of the opposite wall. That will

apply so far as there is any right to ancient lights in respect of

the windows upon the ground floor to a greater extent, because as

the building at present exists there will be a horizontal access of

light which will be interfered with by the raising of the wall ; nor
am I at present certain what will be the effect upon the lateral

access of light, because there are windows both upon the right

hand and upon the left, and it would appear that at the later part

of the day a considerable amount of light must come to these

windows. But however, that is a question to be discussed more
fully at the hearing of the cause. At any rate, it appears to me
that there is a question to be tried as far as regards the alleged

abandonment of the ancient lights, and a question to be tried as
far as regards the substantial interference with the ancient lights,

if they do exist, to tlie present day.
Then comes the question whether now, at the present time, the

plamtiffs shall be protected by a continuance of the injunction
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which the Vice Chancellor granted, or whether the real justice of

the case would not be sutficiently met by ordering the injunction

to be discharged, and allowing the defendants to go on with their

building upon giving an undertaking to pull it down again if the

Court should direct that it should be pulled down again to such

an extent as the Court should think fit. At one time I

* must say I was disposed to think an undertaking of that [* 58]

kind on the part of the defendants would sufficiently meet

the merits of this case, and more especially so when the defendants

offered to give in addition to that an undertaking not to raise any

portion of their building higher than the existing buildings of the

plaintiffs. But upon a more mature consideration of the case, hav-

ing had the advantage of the arguments which have been addressed

to us upon the part of the plaintiffs, I have arrived at a different

view, and in my opinion I think the balance of convenience shows

that the best course to pursue will be to allow the injunction to

continue. If the defendants should ultimately turn out to be right,

they will be damaged by the continuance of the injunction, but

there is an undertaking on the part of the plaintiffs to meet any

damages which the defendants may sustain to such an extent as the

Court may direct; and it appears to me that it will be a less incon-

venience to the defendants than that they should be allowed to

continue their building upon an undertaking to pull it down again,

because there would be always a considerable doubt hanging over

them which might materially interfere with the dealing with the

property. And I do not altogether disregard the argument which

has been addressed to us, that though probably if the present Court

had thought it right to impose such an undertaking upon the

defendants it would have enforced that undertaking if the ulti-

mate result of the decision should be against the defendants
;

j'et

one cannot feel with confidence that upon the facts coming before

the Court the result might not happen which has happened upon

other occasions where the Court has felt the destruction of prop-

erty very undesirable, and a view has been taken, which the

plaintiff has been unable to resist, that he should accept compen-

sation in the form of damages instead of the pulling down of the

premises. Nor do I forget the last argument addressed to us by

Mr. Byrne, that it is really the defendants who have brought the

matter about, and have done that which has given rise to the

litigation ; therefore, bearing all these circumstances in mind^ I
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think that the order of Vice Chancellor Bacon was right, and that

the appeal should be dismissed, and I see no reason why being

dismissed it should not be dismissed with costs.

[* 59] * Cotton, L. J. In this case the Vice Chancellor has

granted an injunction to restrain the defendants, whose

building was opposite the building of the plaintiffs, from raising

their building so as to obstruct or interfere with the lights of the

plaintiffs. The case has been fully argued, although only an inter-

locutory injunction was granted, and I must confess I regret that

we are unable to do now that which might have been done with

consent by the Court of Appeal in former days ; namely, to turn

the motion for an injunction into the hearing of the action and to

decide it with, if necessary, such additional evidence as either party

might have desired to bring. But that we cannot do, and there-

fore we can only deal with this which is an appeal against an in-

terim injunction. What we have to consider is this, whether the

materials that are before us show a probability that at the hearing

the plaintiffs will get an injunction, and the balance of convenience

or inconvenience of granting or refusing an injunction. One point,

and a very material question, involving a matter of law, and one

which must very much influence our decision upon the question

whether an injunction should be granted, was in respect of what
windows, or rather in respect of what parts of windows, the plain-

tiffs are entitled to any protection, and whether they are entitled

to protection in the way of injunction. Tliat is the material

question. Upon the one hand it was contended upon the part of

the defendants that the plaintiffs had, when they rebuilt their

premises, entirely abandoned all their ancient lights, and some
^communications that had taken place between the surveyors of

the plaintiffs and the surveyors of the owners of the defendants'
property were relied upon. Whether the defendants have any
fresh evidence and will be able to make out an intention on the
part of the plaintiffs to abandon their old lights is. a question not
to be determined now, and all I will say is that, upon the evidence
before us, in my opinion, there is no probability that the plaintiffs

intentionally abandoned their right to the ancient lights, but as
far as one can see upon the evidence they did their best, whether
successfully or not, to construct the building so as to retain the
protection which the use of tlie liglit through the old windows
would give them. Of course it is an entirely different question
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whether by what the * plaintiffs have done they have lost [* 60]

in respect of any or all of the windows the right to ancient

light. I may state this generally ; it is a building of four Hours,

and as regards the different floors there are portions of the area

occupied by the new windows which comprise the area of the old

lights, and in some cases in very insignificant dimensions. As
regards the second and first floors, there are undoubtedly windows

which do contain portions of the area occupied by ancient windows,

and with respect to those upon the ground floor it is shown that

although none of the new windows are coincident in area with the

ancient lights in the old building, yet there are windows which

include the wliole of the area occupied by windows in the old

building, and some others which contain a more or less substantial

portion of the area of the ancient windows in the old house. It

was contended on behalf of the defendants, as I understand the

argument, that there was authority which showed that in respect

to all these windows which were not coincident with the windows

in the old house, the plaintiffs had lost their right, and HutcJiin-

son V. Ckipcstahe, was the case relied upon; whereas, upon the

other hand, the plaintiffs contended that TapUiig v. Joncft, 12

C. B. (N. S.) 826, 11 H. L. C. 290, in the House of Lords, over-

ruled altogether what was laid down in Hutchinson v. Copcsfah',

and that according to the decision of the House of Lords in Taplitu/

V. Jo7ies the plaintiffs remained entitled to their legal right, and

to the protection of an injunction in respect of all those portions

of their present windows which were coincident with any portion

of the old lights in the old house and corresponded with any por-

tion of the old lights. In my opinion Tapling v. Jones did nut

decide that. That case is reported both in the House of Lords

and in the Court of Exchequer Chamber; and it was remarked l)y

the Judges that there the plaintiff had one window in his new

building which was entirely coincident with — except that it lind

been reconstructed — the ancient light in the ancient building,

and in my opinion all that Tapling v. Jones decided was this,

that where there is a modern light in a reconstructed building

coincident with an old light there, the right to be protected was

not lost by putting other lights in the building which were not

entitled to any protection from being ancient lights,— that

is to say, *a neighbour could not under the guise of these [*61j

new lights bavins: been added claim to obstruct the win-
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(lows in respect to which the right to an ancient light could be

claimed. But that was not overruling the principle to be found

in Hutchinson v. Copestake, as laid down by Lord Blackburn aud

Lord Bramwell. In that case, what they decided was— the pas-

sages have been read by Lord Justice Baggallay, and I will not

repeat them — that there was no wnidow in the new building

which was coincident with the old windows, and therefore there

was no light in the new building which could be considered as a

continuation of any ancient light. TajMng v. Jones, decided that

by constructing new windows, either by the side of or above or

below the ancient light in a reconstructed building, the right in

respect of it was not lost, and I can see no reason why, when

a window is reconstructed, which has within its area the entire

area of an old ancient light entitled to protection, if the build-

ing is reconstructed, with that in its exactly former position, the

addition to the area of a new window which included the area

of the old would destroy the right which would have existed if

instead of being within the same mullions it had been an addition

of a window just by the side of the old window. I understand the

ruling to be that although there is a portion of the ancient light

coincident with a portion of the new light, yet if the new light

does not include the area of the old light, or if there is not sub-

stantially the area of the ancient light included in the new, it

cannot be said to be a continuance of the ancient li<iht, and a

plaintiff cannot seek protection in respect of the existing windows

simply because he has got a little bit of the area of the ancient

light included in the area of the new, which is not a continuance

of the ancient light. There would be a question as to whether

the plaintiffs here have at law a right in respect of a great many
of these windows, but undoubtedly there are some of their win-

dows which do include the entire area of the old lights, and in

my opinion, having regard to Tapling v. Jones, they are entitled

in respect of the area of the old ancient lights included, substan-

tially, in the area of the new lights, to protection.

I do not think it necessary, as regards this case, to decide

[* 62] * whether or no the right at law may or may not exist in

respect of a good many of these windows. The plaintiffs

have contended that they are entitled to legal protection and pro-

tection in equity in respect of all these windows, which include any
portion of the area of tlie ancient windows, and at any rate to pro-
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tectioii as regards the portions of their windows which do include

or coincide with any portion of the area of his ancient windows.

But it is a very difticult question, to my mind, whether, although

they may have their legal right of action in respect of windows

which include in their area any suhstantial portion of their ancient

lights, they are entitled to an injunction ; because an injunction

is only granted where there is a substantial interference with the

access of light ; and where the portion of the ancient window
area which is retained in the area of the new windows is compar-

atively small, it may well be, and in my opinion would be the

case, that even if the plaintiffs were entitled to maintain an action

at law, the damage to them by blocking up the only portion of

the new window in regard to which they would be entitled to

protection at all, must be so immaterial as not to entitle them

to the protection of a Court of Equity by injunction in respect of

that portion of the window, even although it may be legally con-

sidered as an ancient light. That was apparently the view taken

by Lord Justice Giffard in Staight v. Burn, L. E., 5 Ch. 163, 166,

when referring to the case of Heath v. Bucknall, L. R., 8 Eq. 1, he

says :
" I cannot take it as having been decided otherwise than

upon its particular circumstances ; those particular circumstances,

as I gather them, being, that a very small and almost inappreciable

proportion of the ancient window was preserved, and the rest was

new ; so that there would have been no material damages at law."

Therefore, in my opinion, we must disregard those windows in the

first and second floors, when one comes to consider what proba-

bility there is of the jilaintilfs establishing at the hearing a right

to an injunction. But there are certainly some which do contain

the entire or substantial area of the old lights, and as the plaintiffs

press that there should be a continuation of the injunction, I

think we ouglit not to disturb the order. That is my view, not

because I doubt the efficacy of undertakings to pull down ;

for * in my opinion it ought to be at least as advantageou.'^ [* 63]

to the plaintiffs to have such an undertaking as for the de-

fendants to give it ; and I repeat again what I have said before in

other cases, that where the defendant says that his building when
completed will do no damage, and if he is not restrained he will

undertake to pull it down, if it is found at the hearing that it will,

I think it would be wrong if the Court were to take such an under-

taking, and then when it comes to a hearing not to enforce it, just



ANCIENT LIGHT.

No. 5. — Newson v. Pender, 27 Ch. D. 63, 64.

as much as it would grant an injunction if the building had not

been put up. I therefore do not decide in favour of granting a

continuance of the injunction upon the ground that the Judge

upon the hearing would decline to enforce the undertaking

offered by the defendants in order to avoid an interlocutors-

injunction, but because upon the whole I think it is better here

to continue the injunction. Of course if it turns out that the

defendants are right, loss may be occasioned to them, and as to

that the plaintiffs have given an undertaking for w^hich they will

be answerable. It certainly would be more difficult to ascertain

what was the injury to the plaintiffs, if during the continuance

of this action the defendants were allowed to go on with their

building, and therefore, having regard to the fact that the plain-

tiffs will have to account to the defendants if they are wrong for

whatever damages they may have sustained, I think, as I have

said, the proper thing is to grant a continuance of the injunction-

Of course the defendants may go on and put up their building

to the height of their ancient building, so as not to interfere

with the plaintiffs' lights, and the plaintiffs will be answerable

in damages to the defendants if they are w^rong, and the amount

can be ascertained without more difficulty than usually occurs in

most questions of damages.

Then as we continue the injunction, of course the defendants

w^ill be anxious that the case should be brought on as speedily

as possible, and that is not without infliience upon my mind in

considering what ought to be done. The injunction being con-

tinued, I think the plaintiffs ought to undertake to speed the

action, that is, to prosecute the action with due diligence, and if

there be no delay on either side, probably the action will be

decided, and judgment obtained one way or the other without any

very great delay.

[* 64] * LiNDLEY, L. J. I am of the same opinion as to the

result. The case to my mind presents several questions of

difficulty which wnll have to be encountered, but we cannot upon
the present materials go the length of saying that the plaintiffs

have lost all their rights and are entitled to no relief— that would
certainly be going too far upon such materials as we have got before

us. I do not propose to discuss with any exactness or in any detail

what their rights may be ; I will merely mention that in respect to

the cases of Renshmv v. Bean, 18 Q. B. 112, and Hi'tchinson v. Cope-
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stake, 9 C. B. (N. S.) 863, it appears to me that the Courts ought to

be careful not to reinstate and revive Benshaiv v. Bean by inferring

abandonment, upon the method of reasoning which was condemned

by the House of Lords in Tapliiuj v. Jones, 11 H. L. C. 290. Ben-

ahav) V. Bean was not decided upon the ground that the rights

were abandoned, but upon another ground ; and it would be only

to revive that which the House of Lords condemned to shift the

ground, and say that a plaintiff conducting himself as in Benshaw

V. Bean had lost his rights by abandonment instead of by the more

circuitous process, as pointed out by the Court of Queen's Bench.

With regard to the greater part of these windows, I must say I do

not see very strong evidence of abandonment— there is evidence

from which I sliould think no_ Court or Judge would say that the

great bulk of tlie lights had been abandoned, but as to some there

is very considerable evidence the other way. I do not at all take

the view that the preservation of the lower lights was accidental,

I take it that it was intentional, and done on purpose to preserve

if possible tlie right to the old lights, and by preserving the right

to the old lights to in fact gain a right of access of light to all the

new ones. That is what the plaintiffs were intent upon doing,

but whether they succeeded in doing it is another matter. As

regards the old lights there will be and must be a considerable

diminution of light if the defendants' building is carried up as

intended— that is tolerably obvious, but whether that will enable

the plaintiffs to maintain or obtain an injunction, or whether, on

the other hand, at the hearing the proper method of dealing with the

case will not be to refuse to grant the injunction and let the

* defendants complete their building without prejudice to the [* 65]

plaintiffs' right to damages, or to have compensation, is an-

other matter. We do not decide that now. What we have to decide

is what ought to be done under the circumstances as they e.xist. The

circumstances as they exist are these : the defendants have pulled

down their old building but not begun to erect their new building,

and they will if they choose, notwithstanding the injunction, still

])e at liberty to do a groat deal; they can go on building up to

the extent to which they had the building before without any

risk, and if they go higher of course they do so at their peril —
if they go higher they must take precautions not to interfere

with the ancient lights, but at all events the injunction will not

]irovent thorn from restoring their building in the new form in
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accordance with the old height if that suits their convenience.

Upon the whole it seems to me to be best that we should give

them hberty to do no more than that. One can see plainly

enough tliat if the building is completed before the trial, and if

the question of abandonment should then go before a jury, the

jury would be very apt— I do net say they ought— to infer an

abandonment in order to avoid the consequences of pulling down

handsome buildings, such as the defendants propose to build. I

do not think that that risk ought to be run. The defendants have

the option to build up to the original height of their old building

or leave it alone, and considering the really serious questions that

arise, and the extreme difficulty of doing justice if the buildings

are put up, it appears to me upon the whole that the best thing to

do is to maintain the injunction.

Cotton, L. J. I should have added that I thought upon the

evidence that there was at least a probability that the plaintiffs

would show substantial injury to those lights, in regard to which

they were entitled to protection, but I do not think it necessary to

go into that.

The injunction was continued accordingly.

ENGLISH notes.

The observations of tlie Master of the Kolls iu Aynslei/ v. Glover

as to the circumstances under which tlie Court will grant an inter-

locutory injunction, will be found, ante, pp. 25 et seq.

There was formerly a prevailing impression (not without some
ground) that the Courts entertained a strong disinclination to grant a
mandatory injunction upon an interlocutory application. The case of

Da7iiel v. Ferguson (C. A. 1891), 1891, 2 Ch. 27, is a salutary ex-

ample of the power and will of the Courts to defeat any high-handed
attempt to take advantage of this supposed disinclination. The defend-

ant in this case was about to build upon land, adjoining that of the

plaintiff. The plaintiff caused the plans to be inspected on his behalf,

and came to the conclusion that the proposed erection would materially
:iffect the access of light to his houses. The i)laintiff, on Saturday.
29th November, 1890, served a writ, and, by special leave, notice of

motion for an injunction for the 5th December. About an hour after

being served, the defendant put on a large gang of men, who went on
working all through the night and until 2 p. m. on Sunday. On Mon-
day they resumed work, and ran up the wall about thirty-nine feet.

On 111.. Monday an e.r iwrte, interim, injunction until the 5th December
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was obtained, and notice of it served on the defendant, who thereupon

ceased buihling. Upon the hearing of the motion, which took place

on the 19th December, it appeared doubtful whether the plaintiff's

lights were ancient. Mr. Justice Stirling granted an inter'uii injunc-

tion against further building; and from permitting the wall which the

defendant had erected to remain on his land. From this order the

defendant a})pealed ; and, with respect to the second point, it was urged

that it was against the practice of the Court to make a ''pulling down "

order upon an interlocutory application. The Court of Appeal, without

calling upon the counsel for the respondent, affirmed the order in both

particulars upon the grounds that the plaintiff had made out a case

entitling him to an injunction to keep matters in statu quo till the trial;

and that a building, run up under the circumstances stated above, could

not be allowed to remain.

An interlocutory injunction should only be granted upon an under-

taking as to damages : Graham v. Campbell (C. A. 1878), 7 Ch. D.

490, 47 L. J. Ch. 593. The defendants, in whose fav'our the undertak-

ing is given, will be entitled to the benefit of it. even if the injunction

did not extend to them, and although the undertaking was ^Je/' incuriaiii

omitted in the order as drawn up : Tucker v. New Brunswick Trad'nKj

Co. (C. A. 1890), 44 Ch. D. 249, 59 L. J. Ch. 551. But if the injunc-

tion has been granted, in the presence of a defendant or those repre-

senting him, without an undertaking having been given, the Court

has no further jurisdiction to compel the plaintiff to give the under-

taking (S. C).
If the undertaking has been giv'en. and if the plaintiff fails at the

hearing, the defendant is entitled to an inquiry as to damages ; and it is

immaterial that the plaintiff has not been guilty of any misrepresenta-

tion, suppression, or other default in obtaining the interlocutory injunc-

tion : Griffith V. Blake (C. A. 1884), 27 Ch. D. 474, 53 L. J. Ch. 9G5.

Where, however, it is obvious what the amount of damage is, the Court

will assess the damages without directing an inquiry: Grahamx. Camp-

hell (C. A. 1878), 7 Ch. D. 490, 47 L. J. Ch. 593.
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RULE.

If a trespasser starts game in the land of A. and hunts

it and kills it there, the property in the game so killed

vests in A., and not in the trespasser.

Opinion expressed by Lord Westbuky. C, and by Lord

Chelmsfoed, that the property vests in the owner of the

land where the game is killed, althongh it is started by

a trespasser on the land of a third person.

Blades v. Higgs.

11 H. L. Cas. 621-641 (s. c. 34 L. J. C. V. 286-i'1)l', 11 .lur. X. S 701,

12 L. T. 61-5.)

[621] This was an appeal under the Coninion Law Procedure

Act, 1854. The case stated the following facts :
—

In October 1850, the appellant brought an action against the

respondents for converting the plaintiff's goods, that is to say,

rabbits and dead rabbits. A second count charged them with

assaulting him, and taking from him his goods, that is to say.

rabbits and dead rabbits. The defendants pleaded, first, not

guilty. Secondly, that the goods were not the plaintiff's as

alleged. Thirdly, that the plaintiff, at the time when &c., had
wrongfully in bis possession certain dead rabhits of and belong-

ing to the Marquis of Exeter, without the leave and license,

[*622] and against the will of the said marquis,* that the plain-

tiff was about to carry tliem away, and convert them to

his own use, whereupon the defendants, as servants of the said
marquis, after request and refusal, took them. The plaintiff took
issue on all the pleas, and also demurred to the third plea. The
third plea having been held good, the case came on for trial
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before Mr. Justice Willes, at the summer assizes for Leicesler,

in 1861. It was then proved that the plaintiff was a licensed

dealer in game at Stamford ; the defendants were in the service

of the Marquis of Exeter. On the 16th October, 1860, the plain-

tiff bought of a man named Yates, two bags containing about

ninety rabbits, and ordered them to be conveyed to him at the

Midland Station at Stamford. These rabbits had been started,

chased, and killed, on the land of the Marquis of Exeter, by per-

sons who were strangers to him, and who, on killing the rabbits,

at once put them into bags and carried them to the railway station

at Ketton. They were sent thence to Stamford, and on their

arrival at the latter place, the plaintiff paid the carriage, and

was about to take away the rabbits, when they were claimed by

the defendants as the property of the Marquis of Exeter, and were

forcibly taken from the plaintiff. In his charge to the jury, Mr.

Justice Willes said that property in the land did not give a man
property in animals of a wild nature upon it, after they had be-

come old enough to escape from it. A verdict was found for the

plaintiff. A rule was afterwards obtained for a new trial, on the

ground of misdirection, the learned judge having told the jury

that, assuming the facts stated by the plaintiff to be proved by

the evidence, there was nothing to show that the right of posses-

sion of the rabbits was in the Marquis of Exeter. This rule was

made absolute ; and on appeal to the Exchequer Chamber

the * decision was affirmed (12 Com. B. N. S. 501, 13 Com. [* 623]

B. N. S. 844). The present appeal was then brought.

The case having been argued,

The Lord Chancellor (Lord Westbury) : [631]

My Lords, when it is said by writers on the common
law of England, that there is a qualified or special right of

property in game, that is, in animals /cr«? naturce, which are fit

for the food of man, whilst they continue in their wild state,

I apprehend that the word " property " can mean no more than

the exclusive right to catch, kill, and appropriate such animals,

which is sometimes called by the law a reduction of them into

possession.

This right is said in law to exist rationc soli or ratione privileyii,

for I omit the two other heads of property in game which are

stated by Lord Coke, namely, propter industriam, and ratione im-

jpotentice, for these grounds apply to animals which are not in the
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proper sense feroe naturce. 'Pro^ertj rationc soli is the common-

law right which evgiy owner of land has to kill and take all such

animals /crtc naturce as may from time to time be found on his

land, and as soon as this right is exercised, the animal so killed

or caught becomes the absolute property of the owner of the soil.

Property ratione privilegii is the right which, by a peculiar

franchise anciently granted by the Crown, by virtue of its pre-

rogative, one man had of killing and taking animals ferce naturce

on the land of another, and in like manner the game when killed

or taken by virtue of the privilege, becomes the absolute property

of the owner of the franchise, just as in the other case it becomes

the absolute property of the owner of the soil.

The question in the present case is, whether game
[* 632] * found, killed, and taken upon my land by a trespasser be-

comes my property as much as if it had been killed and

taken by myself, or my servant by my authority.

Upon principle there cannot, I conceive, be much difficulty. If

property in game be made absolute by reduction into possession,

such reduction must not be a wrongful act, for it would be un-

reasonable to hold that the act of the trespasser, that is of a

wrong-doer, should divest the owner of the soil of his qualified

property in the game, and give the wrong-doer an absolute right

of property, to the exclusion of the rightful owner.

But in game when killed and taken, there is absolute property

in some one, and therefore the property in game found and taken
by a trespasser on the land of A., must vest either in A. or the

trespasser, and if it be unreasonable to hold that the property
vests in the trespasser or wrong-doer, it must of necessity be vested
in A., the owner of the soil.

This view of the case is supported by a series of decisions. In
the case of Sutton v. Moodij, 1 Lord Raym. 250, Lord Chief Justice
Holt deduced several conclusions from the Year Books on the
subject of property in game. Among these are the following
propositions: "If A. stai'ts a hare in the ground of B., and hunts
It and kills it there, the property continues all the while in B."

In the case thus put, it must, of course, be taken that A. has
hunted and killed the hare without the leave or license of B.,
and therefore that it is a wrongful act by A. which enures for the
benefit of the true owner, viz. B. the owner of the soil.

Another proposition is, that if A. starts game in the forest
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or warren of B., and hunts it into the ground of * C, and [* 633]

there kills it, the property is in B., the proprietor of the

chase or warren, because the privilege continues ; and consequently

B. is entitled to the absolute property in the dead game so chased

and killed by A., who from the statement of the case must be

taken to have acted without the license of B., and therefore to

have been a trespasser,

A third proposition is, that if A. starts a hare in the ground of

B. (who is entitled ratione soli only, for that is plainly implied),

and hunts it into the ground of C, and there kills it, the property

is in the hunter; for it cannot be in B., who is entitled ratione

soli only, and not I'atione 'p'l^ivilegii, for the hare is not killed

upon his land ; and it cannot be in C, for the game was not origi-

nally found in his possession, but was only driven upon his ground

by the chase and pursuit of the hunter.

These propositions appear to me to prove clearly that game,

found killed by a trespasser under such circumstances as that

it would be the absolute property of the owner of the soil, or of

the owner of right of free warren, if it had been found and killed

by such owner instead of by the trespasser, does in law become

the absolute property of the proprietor of the soil or privilege,

immediately on its being so caught and killed by the trespasser.

The law, so laid down in Sutton v. Moody, is consistent with

several earlier cases decided subsequently to the Year Books, of

which I will mention one, The Coneys' case, Godb. 122, which has

been recognized and acted upon in several subsequent decisions.

Of these I may mention Churchward v, Studdy, 14 East, 249, 12

E. R. 513; Graham v. Ewart, 11 Ex. 326, 25 L. J. Ex.

42; and, lastly. The* Earl of Lonsdale v. Riyg, in the [* 634]

Court of Exchequer, 11 Ex. 669, 25 L. J. Ex. 73, and Ex-

chequer Chamber, 1 Hurl. & N. 923, 26 L. J. Ex. 196, on which

so much reliance was placed by the Courts of Common Pleas and

Exchequer Chamber in their decision of the present case.

With respect to this case of Lonsdale v. Rigg, I entirely con-

cur in the observations of Mr. Justice Blackburn, and consider

that case as a conclusive authority upon the point before us, which

it is not desirable to question or disturb.

The case when properly considered amounts to this
;
grouse were

shot and taken away by a trespasser upon and from the land of

the plaintiiT, who brouoi>t trover for the dead grouse, and it was
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clearly held by the Judges of the Court of Exchequer, and after-

wards by all the Judges in the Court of Error, that the grouse, as

soon as they were killed and fell upon the land of the plaintiff,

became and were his absolute property, in respect of liis ownership

of the soil.

This conclusion would not be affected, even though it be true

that an indictment at common law will not lie against the tres-

passer for kilHiig and carrying away of game, if it be one continu-

ous act, inasmuch as the ownership of the game is considered as

incident to the property in the land. But this consequence is the

result of a peculiarity in the law of larceny, which holds that the

act of severing and taking away things attached to the freehold is

not a felonious taking,— a result which does not affect the exist-

ence of the rights of property.

I am therefore of opinion that the learned counsel for the de-

fendants on the trial at Nisi Prius were right in requiring the evi-

dence to be admitted, which they proposed to give, in order

[* 635] to prove that the property in the rabbits was * in Lord

Exeter; and that the learned Judge was wrong in his

direction to the jury that such evidence was immaterial.

I am therefore of opinion, that tlie order making the rule nisi

for a new trial absolute was right, and that the present appeal

ought to be dismissed with costs.

Lord Cranworth.

My Lords, I think it is safe and just to adhere to the law as

laid down by Lord Holt. He had evidently considered the subject

carefully, and according to his view of the law, the rabbits killed

by a trespasser on the lands of Lord Exeter certainly belonged to

his Lordship.

Lord Holt's opinion was followed in Churchward v. Studdy, 14

East, 249, 12 E. E. 513. There the hunter (who was a poacher)

was eventually held to be entitled to the hare, but that was because

he had started in on the land of a third person, and followed it on

to the ground of the defendant, and there caught and killed it. It

was in strict conformity with Lord Holt's view of the law to hold

that, in these circumstances the hare belonged to the hunter. The
rule nisi was granted by the Court of King's Bench, on the suppo-
sition that the hare had been caught on the land of the defendant
by his servant, acting as his agent, in which case the Court clearly

thought it would have been the property of the defendant,



R. C. VOL. III.] ANIMAL. 81

No. 1. —Blades v. Higgs, 11 H. L. Cas. 635-637.

whereas in fact the defendant's servant was assisting the hunter

and his dogs.

This case was followed by that of Lord Lonsdale v. Bigg, after-

wards affirmed in the Exchequer Chamber, where the subject was

carefully considered. It was there decided that grouse

killed by a poacher belong to the * owner of the soil on [* G36]

which they are killed, strictly applying Lord Holt's doc-

trine. There was not a formal plea in that case traversing the

property in the l)irds; but it was agreed to waive that objection

in point of form, and to dispose of the case as if such an issue

had been expressly raised.

It was argued before the House that if game killed by a

poacher is the property of the owner of the soil, then every

poacher is guilty of larceny. But that is a fallacy. Wild ani-

mals, whilst living, though they are, according to Lord Holt, tlie

property of the owner of the soil on which they are living, are

not his personal chattels so as to be the subject of larceny. They

partake, while living, of the quality of the soil, and are, as growing

fruit was, considered as part of the realty. If a man entered my
orchard, and fills a wlieelbarrow with apples, which he gathered

from my trees, he is not guilty of larceny,^ though he had cer-

tainly possessed himself of my property ; and the same principle

is applicable to wild animals.

It was further said, that the late Game Act, which authorizes

the stopping of a poacher having game in his possession, and the

selling of the game for the benefit of the parish, shows that the

Legislature could not have understood the game to be the property

of the person on whose land it was killed, for in that case, it was

said, it would have been an unjust appropriation of the property

of another ; but this provision in the statute was probably made

because it might often be impossible to know on whose land every

particular head of game had been killed, and was considered to be

on the whole an arrangement beneficial to the landowner.

On the whole, I see no reason for disturbing the * deci- [* 637]

sion of the Court below, and think that there ought to be

a new trial.

Lord Chelmsford.

My Lords, the question to be determined on this appeal is,

whether animals ferce naturce killed or reduced into possession

1 See DOW the Statutes 24 & 2.5 Vict., c. 96, s. 36.

VOL. HI.—
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by a trespasser on the land of another become the property of the

owner of the land.

The case was very learnedly argued on both sides, and all the

authorities with respect to property in wild animals, either in a

state of nature or reclaimed, were fully examined, and both the

civil and the common law were referred to for doctrine on the

subject.

By the civil law the person who took or reduced into possession

s.ny auimalferce nuturce, aUhongh he might be a trespasser in so

doing, acquired the property in it. This appears clearly from the

following passage in the Institutes (lib. IT. tit. 1, s. 12) cited in

the argument: " Ferte igituv bestiw et volucres et pisces, et omnia

animalia qua? mari, coelo et terra nascuntur, simulatque ab aliquo

capta fuerint, jure gentium, statim illius esse incipiunt; ()Uod

enim ante nuUius est id naturali ratione occupanti conceditur;

nee interest feras bestias et volucres utrum in suo fundo quisque

capiat an in alieno." If the same rule prevails in our law, then

the rabbits in question were not the property of Lord Exeter, but

of the poacher who took and killed them upon his lordship's

land.

This doctrine, however, as to the right of property in wild ani-

mals captured seems never to have prevailed in our law to its

full extent. With respect only to live animals in a wild and unre-

claimed state there seems to be no difference between the Eomau
and the common law.

A distinction was suggested in argument between wild animals

which are unprofitable, and regarded as vermin, and those which
are fit for food, and therefore profitable ; and it was said of the

latter, that by the law of England there is always a property in

game, whether alive or dead, in somebody.

[* 638] But this is not reconcileable with the authorities. In * the

Case of Swans, 7 Co. Rep. 86, 90, Lord Coke says, " A man
hath not absolute property in anything which is /era; natures.

Property qualified and pos.sessory a man may have in tliose which
Kxeferm naturcB ; and to such property a man may attain ])y two
ways, by industry, or ratione impotentice et loci." ..." But when
a man hath savage beasts ratione privilegii, as by reason of a park,
warren, &c., he hath not any property in the deer, or conies, or
pheasants, or partridges, and, therefore, in an action, quare parcum
warrennum, &c. fregit et intravit et tres damas lepores cuniculos
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phasianos, perdices cepit et asportavit, he shall not say suos, for

he hath no property in them, but they do belong to him ratione

privilegii for his game and pleasure, so long as they remain in the

privileged place
;

" cl/or^ioW, therefore, where a person is merely

the owner of land without any other privilege attached to it than

that which the ownership confers, he can have no property in the

wild animals upon the land so long as tliey are in a state of

nature and unreclaimed. Indeed, this notion of the existence of

property in wild animals is inconsistent with the whole current

of the nutliorities from the Year Books downwards, which almost

invariably show that ^lo action lies merely for taking away hares,

conies, pheasants, and partridges ; and that where the taking

animals of this description is stated in the writ, in addition to

the trespass upon the land, the plaintiff shall not say " lepores,

&C. suos."

With respect to wild and unreclaimed animals, therefore, there

can be no doubt that no property exists in them so long as they

remain in the state of nature. It is also ecjually certain that

when killed or reclaimed by the owner of the land on which they

are found, or by his authority, they become at once his

property absolutely * when they are killed, and in a quali- [* 639]

fied manner when they are reclaimed.

So far everything is clear, and the only difficulty which arises

upon the subject of property in wild animals is that which the

present case presents.

As SLnimah ferce naturce, when killed or reduced into possession

by the owner of the land where they are found, or by his author-

ity, become instantly his property, does the unauthorized act of a

trespasser by the very fact of killing them convert them at once to

the use of the owner of the land ?

To this question Lord Holt, according to the case which he

puts in Sutton v. Moody, would have given a distinct answer, that

provided the game was both started and killed on the ground of

the same owner, the property would be in him.

I think Lord Holt must have been of. opinion that as long as

the game continued upon the land there was a species of property,

or rather, perhaps, a right to take it, existing in the owner of the

land which was sufficient to make it his, the instant, by being

killed or taken, it became the subject of property. But I cannot

so easily discover the principle upon which he proceeds when he
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said that, " If A. starts a hare in the ground of B., and hunts it

into the ground of C, and kills it there, the property is in A., the

hunter, but A. is liable to an action of trespass for hunting in

the grounds as well of B. as of C."

I have some difficulty in understanding why the wrong-doer is

to acquire a property in the game under the circumstances here

supposed. If the animal had left the land of B. and passed into

the land of C. of its own will, and had been, immediately it crossed

the boundary, killed by C, it would unquestionably have

[* 640] been his property. * Why then should not the act of a

trespasser, to which C. was no party, have the same effect

as to his right to the animal as if it had voluntarily quitted the

neighbouring land ? And why, not only should B. lose his right

to the game, and C. acquire none, but the property by this acci-

dent of the place where it happened to be killed be transferred to

the trespasser ? It would appear to me to be more in accordance

with principle to hold, that if the trespasser deprived the owner-

of the land where the game was started of his right to claim the

property, unlawfully killing it on the land of another to which

he had driven it, he converted it into a subject of property for

that owner and not for himself.

But the first proposition stated by Lord Holt with respect to

game started and killed on the land of the same owner is free from

all difficulty, and is sufficient to dispose of the present question.

The case of Sutton v. Moody, has always been regarded as an au-

thority upon this point, and as far as I can ascertain has never
been questioned. It was recognized in Clmrcliward v. Studdy, 14
East, 249, 12 R. E. 51.3, in Graham v. Euxcrt, 11 Ex. 326; 1 Hurl.

& N. 550, 7 H. L. Cas. 331, 25 L. J. Ex. 42 ; by Baron Martin in

Lord Lonsdale v. Rigrj, 11 Ex. 654, 25 L. J. Ex. 73; and in this

last case, when before the Court of Error, 1 Hurl. & N. 923, 937,

26 L. J. Ex. 196, Mr. Ju.stice Coleridge said, '' The grouse shot
{i. e. shot by the defendant, a wrong-doer) " on tlie land of the plain-

tiff belonged to him according to all the authorities."

It certainly would not.be right to disturb a principle of law so.

long established unless it could be clearly shown to be errone-
ous. And it appears to me not only to be well founded, but that

very strange consequences would follow from adopting thc^

[* 641] view contended for by the * appellant. If he is right in

saying that the owner of the land lias no property in game
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Tiiiless it is killed by him or by his authority, it will necessarily

follow that a poacher reducing the game into possession, and

thereby as possessor, though a wrong-doer, having a right to it

•against all the w^orld, there being no one entitled as owner to

challenge his possession, might maintain an action against the

owner of the land for taking the game from him, even upon the

land itself where it was killed. It is much more reasonable to

hold that the trespasser having no right at all to kill the game,

he can give himself no property in it by his wrongful act; and

that as game killed or reduced into possession, is the subject of

property, and must belong to somebody, there can be no other

owner of it, under these circumstances, but the person on whose

ground it is taken or killed.

This view of the case will render the distinction suggested in

the course of- the argument, between killing and carrying away

the rabbits, as parts of one and the same continuous act, and kill-

ing them and leaving them upon the land, and coming back for

them, wholly immaterial. For the act of killing being at once

that w^hich made the rabbits the subject of property, and reduced

tliem into possession, whether they were for an instant, or for

hours upon the land, they ei|ually belonged to the owner of tlie

land.

For these reasons I think that the judgment of the Court of

Exchequer Chamber, affirming the judgment of the Court of

Common Pleas, was right, and ought to be affirmed.

Judgment affirmed, and appeal dismissed ivith costs.

Lords' Journals, 13 June, 1865.

i:X(UJSII NOTES.

Tlie case of Sutton v. Mood// so mucli commented on in tlie above

judgment was an actioii of trespass brouglit b}'^ the owner of tlie ground

for hunting and killing liis vahbits. The question turned upon tlie

word his (siios). it being argued for the defence that fhe rabl)its being

wild by nature could not be liis. althongli tliey might b(> his if he had

"the franchise or privilege of a warren. T'lis argument did not prevail:

*'for (per HoLT. Chief Justice, as reported hy Lord Raymond, p. 250)

a warren is a privilege to iise his land to such a ])nrpose; and a man

may have warren in his own land, and he may alien the land and retain

the privilege of warren, I'ut this gives no greater property in the

conies to the warrener, for the pi'operty arises to the party from the

possession; and therefore if a man kee[ts conies in his close (as he
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may), he has a possessory property in them so long as they abide there;

but if they run into the Land of his neighbour, he {sciL, the 'owner of

the former close) may kill them, for then he has the possessory prop-

erty. If A. starts a hare in the ground of B. and hunts it, and kills

it there, the property continues all the while in B. But if A. starts a

hare in the ground of B., and hunts it into the ground of C, and kills it

there, the property is in A., the hunter, but A. is liable to an action,

of trespass for hunting in the ground of B. as well as of C. But if A.

starts a hare, &c. in a forest or warren of B., and hunts it into the

ground of C, and there kills it, the property remains all the while

in B., the proprietor of the warren, because the privilege continues.

And these distinctions Holt, Chief Justice, took upon the authority

of 12 Ren. 8, c. 9. And by the whole Court judgment was given for

the plaintiff, because he had a property by the possession." Tlie

propositions of C J. Holt are stated in the report of Comyns (p. 'S'A)

somewhat differently: " If a man start a hare in his own ground, and

course it to the close of another person, and there takes.it, the hare

belongs to the owner of the ground where it was first started ; but if it

was started in the close of another man and there killed, it is the hare

of the owner of the close where it was killed ; but if the hare starts in

another man's ground, and is coursed out of it, it is the hare of the

captor, for the property rests in the owner of the soil, ratlone loci; but

if she runs bej^ond his (the captor's) ground 'being fe^-m naturce), he

loseth the property ; thus during the ' ime they are in his soil the

plaintiff may call them his conies; and it is the same thing wliere

conies are in a warren, or deer in a park, as where they are in a man's

field or close; for warrens and parks are privileges, but do not give anj'

property."

It is not \^ry easy to gather from the above reports what was Lord

Holt's exact view in each of the cases supposed. But the judgment of

the Court is quite clear, and is in accordance with that,of the House of

Lords in the principal case. It is also to be noted that if it was Lord

Holt's view that the right of a captor, being a trespasser, is to prevail

against the right of the owner of the ground into which the animal has

run, this view is not countenanced by the House of Lords in the principal

case, and is expressly questioned, if not repudiated, by Lord Westbukv
and Lord Chelmsford. The decision therefore of Churchward v.

Studdy (K. B. 1811), 14 East, 249, 12 R. R .51.3, which carries that

view into effect, must now be regarded as of doubtful authority.

Upon the point that the taking of a thing which is nuUiits in bonis

may vest the property in the owner of the soil where it is taken, tlie

principal case is followed (in regard to wrongful removal of sea-weed)

by the Irish Court of Exchequer and Exchequer Chamber in Brew v.

linren (1874. 1877). Ir. Rep. 9 C. L. 29, and 11 C. L. 198.
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The doctrine of the principal case has lieen held in this country in respect

to bees. Thus in the recent case of liexroth v. Coon, 15 RViode Island, ;>"> ;
'2

Am. St. Rep. 8(J3, it was held that a trepasser who puts in a ti"ee on anotliei's

land a box for bees to hive in, cannot maintain trover against a third person

for taking bees and honey from the box. The Court said: " Bees are /t'/vc

natune, and the only ownership in them until reclaimed and hived is ratiune

noli. This qualified ownership, however, although exceedingly precarious,

cannot be changed or tterminated by the act of a mere trespasser. That is to

say, the act of reducing a thing ferce naturce into possession, where title is

created, must not be wrongful. And if such an act is effected by one who is

at the moment a trespasser, no title to the property is created; " citing the

principal case. " We understand that the law in this country with regard to

property in animals /er« naturce is substantially in accord with that of Eng-

land, excepting of course all game laws and statutory regulations, which are

now very numerous upon this subject. See Idol v. Jones, 2 Devereux, 162."

This is also the doctrine of Goffv. Kills, 15 Wendell (New York), 550, a bee

case. The Court say :
" The natural right to the enjoyment of the sport of

hunting and fowling, wherever animals ferce naturce could be found, has given

way in the progress of society to the establishment of rights of property

better defined and of a more durable character. Hence no one has a right to

invade the inclosure of another for that purpose. He would be a trespasser,

and as such liable for the game taken."

So in Ferguson v. Miller, 1 Cowen (New York), 243 ; 13 Am. Dec. 519, it

was held that wild bees in a bee tree belong to the owner of the soil where

the tree stands; and in Gillet v. Mason, 7 Johnson (New York), 16, it was held

that finding such a tree on another's land, and marking it with the finder's

initials, does not work a reclamation. See note, 70 Am. Dec. 260; 18 id. .5.53.

In Sterling v. Jackson, 69 ^lichigan, 488; 13 Am. St. Rep. 405, the court

said: ''Since every person has the right of exclusive dominion as to the law-

ful use of the soil owned by him, no man can hunt or sport upon another's

land but by consent of the owner." Citing the principal case. This was a

case of shooting wild duck from a boat in a bay, the soil of which was in

private ownership, and it was held that the navigability of the water made na

difference. Two judges dissented.

No 2.— GUNDRY v. FELTHAM.

(K. B. 1786.)

RULE.

If a person finds a noxious animal on his land ; and, in

order to kill it, and as the onh/ means and ivay of so doingy

hunts it out of his land and follows it over land of others.
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doing as little damage as possible, he is not liable for the

trespass.

Gundry v. Feltham.

1 T. K. 334-338 (8.C. 1 R. R. 215-219).

[:')34] Trespass for breaking and entering the plaintiff's closes,

with horses, dogs, &c., and for beating and hunting for game

therein, and for breaking down, trampling do\vn, and destroying

the hedges of the plaintiff.

Pleas. 1st, The general issue, on which issue was taken ; 2dly,

And for a further plea in this behalf, as to the breaking and enter-

ing the said closes of the said plaintiff, in the said declaration

mentioned, at one of the said several days and times when, &c. in

the said declaration mentioned, and with feet in walking, and with

the said horses in the said declaration mentioned, and with the

said hounds, greyhounds, and other dogs, in the said declaration

mentioned, treading down, consuming, and spoiling a little of the

grass then and there growing and being ; and as to the breaking

down, trampling down, treading down, prostrating, and destroying,

a little of the hedges and fences in the said declaration mentioned,

there then standing, growing, and being, in and upon the

[* .'•)'35] said closes in the said * declaration mentioned, by the said

defendant above sup})osed to have been done, he the said

defendant, by leave of the Court, &c. says, that he the said plaintiff

(uight not to have or maintain his aforesaid action thereof against

liim the said defendant, because he says that before and at the said

several days and times when, &c. the said hounds, greyhounds, and

dogs, in the said declaration mentioned, were the hounds, grey-

hounds, and dogs, of one Humphry Sturt, Esq., and that the said

Humphry Sturt was then a person qualified by the laws and statutes

of this realm to keep and use the said hounds, greyhounds, and

dogs, in the said declaration mentioned. A-nd that the said H.

Sturt, before the said several days and times when, &c. to wit, on

tlic first day of September, 1785, aforesaid, at the parish aforesaid,

in the said county of Dorset, had retained and employed the said

defendant as his huntsman and servant, to hunt and take care of

the said hounds, greyhounds, and dogs, in the said declaration

mentioned
; and that the said defendant, from that time until and

at the said several days and times when, &c. had remained and
continued, and then was such linntsman and servant of tlie .''aid H.
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Sturt as aforesaid ; and that just before each of the said several days

and times, when, &c., he the said defendant had started and found

one of those destructive and hurtful vermin and beasts of prey na-

turally inclined to do mischief, called foxes, in and upon certain lands

near to the said closes in which, &c., to wit, at the parish aforesaid in

the said county of Dorset ; and that he the said defendant, being-

such huntsman and servant of the said H. Sturt as aforesaid, a little

before each of- the said days and times when, &c. by the leave and

license of the said H. Sturt, in order to hunt, pursue, take, kill, and

destroy, the several respective foxes so started and found as afore-

said, and to hinder and prevent the said foxes from doing any

mischief in the neighbourhood, had caused the said hounds, grey-

hounds, and other dogs, in the said declaration mentioned, being

the hounds, greyhounds, and dogs, of the said H. Sturt, to hunt,

follow, and pursue the said foxes ; and that because each respective

fox of the said foxes so respectively started and found as aforesaid,

a little before each and every one of the said several respective

days and times when, &c. had, during the said pursuits, fled and

run out of and from the said lands where they had been so as

aforesaid respectively started and found, into and over the said

closes in which, &c. in the said declaration mentioned, he

*the said defendant, being such huntsman and servant of [* 336]

the said H, Sturt as aforesaid, did, at the said days and

times when, e^c. in the pursuit of, and to hunt, take, kill, and

destroy, the said several and respective foxes, and as the only way

and mean for so doing, with one of the said horses in the said

declaration mentioned, at each time when, &c. and witli the said

hounds, greyhounds, and other dogs, in the said declaration men-

tioned, follow and go after the said respective foxes into the said

closes in which, &c. with an intent to kill and destroy tiie same,

and did take, kill, and destroy the same ; and, in so doing, he the

said defendant, at the said days and times when, &c. did break and

enter the said closes of the said plaintiff in the said declaration

mentioned, and with his feet in walking, and with the said horses

in the said declaration mentioned, and with the said hounds, grey-

hounds, and other dogs, in the said declaration mentioned, did

tread down, consume, and spoil a little of the grass then and there

growing and being, and did a little break down, trample down,

prostrate, and destroy the said hedges and fences in the said decla-

ration mentioned, then and there standing, o;rowing, and being in
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and upon the said closes in the said declaration mentioned, as he

lawfully might for the cause aforesaid, doing as little damage to the

said plaintiff as he the said defendant possibly could ;
which are

the said several trepasses in the introduction to this plea men-

tioned, and whereof the said plaintiff hath above complained

sigainst him the said defendant ; and this he the said defendant is

ready to verify ; wherefore he prays judgment, &c.

To this there was a general demurrer, and joinder in demurrer.

Lawrence, for the plaintiff. The question upon this record is,

whether a person hunting has a right to follow foxes upon the

ground of another ? The qualification of the person is entirely

out of the question. By the general law, no person can go over

the land of another without his permission ; and in Sutton v. Moody,

1 Lord Raym. 250, Lord Holt said, " If A. start a hare in the

ground of B. and hunt it into the ground of C. and kill it there,

the property is in A. the hunter ; but A. is liable to an action of

trespass for hunting in the grounds as well of B. as of C." But the

distinction which may be attempted to be taken betw^een that case

and the present is, that a fox is a noxious animal, and

[* 337] therefore that every person is at liberty to * pursue and

kill it wherever it is found. If it is so determined, it must

be upon the principle, that it is for the public good to destroy the

animal, and that the convenience and rights of individuals must

lOjive way : but this will equally give a right to destroy fences, to

jTO into standing corn, or gardens and nurseries, let the mischief to

the owner be ever so considerable. The principle applies as well

to searching for those animals in the grounds of another, as to the

pursuit of them: but such a right is denied by every law-book on

the subject.

In the case of Gedge v. Minne, 2 Bulstr. (>0, it was determined

that the defendant could not justify digging for a badger. Anil

though Croke, J., .said in that case, that, upon a pursuit, the defend-

ant might follow and kill noxious animals over the grounds of a

third person, without being sul)ject to an action of trespass, yet

that did not form a part of the case, and was merely founded on a

dictum of Brooke J., in 12 Hen. 8, 10, where he said, a man might
justify entering into the lands of another to kill a fox, gray, or an
otter, because they are beasts injurious to the commonwealth. But
the principal question there arose concerning the property of a

stag, which had been killed in hunting. And upon this have all
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the subsequent decisions been made, without regarding the occa-

sion which gave rise to it. So that this dictum in Bulstrode was

merely founded on a dictum.

But in 2 Rol. Abr. 558, there is an express authority against such

a doctrine ; for it is there said, " that the defendant could not

justify the trespass on account of hunting a fox ;" and in the same

case, as reported in Brownl. 224, Fennek, J., held, " that it was not

lawful to break hedges in the pursuit." And breaking hedges in

the present case constitutes a part of the trespass, which is con-

fessed by this plea. These authorities are recognized in Com. Dig.

title, Pleader, 3 M. 37, .where it is said, the defendant cannot justify

-either entering or digging for a fox.

Gibbs, for the defendant, was stopped by the Court.

Lord Mansfield, Ch. J. By all the cases as far back as in the

reign of Henry 8th, it is settled that a man may follow a fox into

the grounds of another. It is not necessary in this case to entei

into the exceptions which have been made to that general rule,

because this demurrer disputes the general proposition.

Willes, J., said, that the case in Popham 162 was much stronger

than the present.

* Buller, J. The question on this record is, whether the [* 338]

ilefendant be justified in following the fo.x at all over an-,

other man's grounds. The demurrer admits that which is averred

in the plea, nnmely, that this was the only means of killing the

fox. This case does not determine that a person may unnece.ssarily

trample down another person's hedges, or maliciously ride over his

grounds : if he do more than is absolutely necessary, he cannot

justify it ; and such circumstances are a proper subject for a new

assignment.

Judgment fur the defendant.

ENGLISH NOTES.

A [lerson is not, for the purpose of fox-hunting, a.s the .sport is now

carried on in England, justified in entering the land of another against

his will. Pmd V. Sum.merha>jcs (1878), 4 Q. B. D. 9, 48 L. J. M. C. 33.

It is obvious that tliere is nothing in the last mentioned case to

detract from the authority of Gtindvij v. Feltharn, which was decided

on demurrer, and where the judgment was rested on the essential aver-

ment that what was done vofi the only means of killiny the fox.
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AMERICAN NOTES.

Judge Cooley say.s (Torts, p. 328) :
" The very general acquiescence of

owners of lands in the pursuit by others of ^Yild beasts and game upon then»

establishes no law, and is to be looked upon rather as a waiver of a right ta

complain of a trespass than as a license to make use of their lands for this-

purpose." It would seem that having got r'd of the noxious animal fi-om his

own land tlie pui'suer should leave the pursuit to the choice of the owner of

the lands to which he had chased it.

The principal case is not cited by Bigelow, Cooley, or Waterman in their

respective treatises on Trespass. Mr. Bigelow however says an entry on an-

other's land may be justified (citing Year Books) to succour a beast, or to

escape a savage animal or those in pursuit of him. .

The only American case in point which we have been able to find is Glenn

v. Kays, 1 Bradwell (Illinois Appellate Court— intermediate the trial Couil

and the Supreme Court), 470. The plaintiff was a farmer and dealer in cattle,

and the defendant, who kept hounds •' and frequently indulged in the sport of

hunting," chased a w-olf on the lands of the plaintiff, in spite of his objection.

In an action of trespass there was a verdict for the defendant, but this was

reversed on the appeal. The Court observed : -We shall not enter upon the

assumed difficult task proposed by appellees to the opposite counsel, of pro-

ducing ' some authority against the riglit of any person to pursue wolves or

other animals ye?Te iiatune, and dangerous to mankind, foi' the purpo.se of tlieir

destruction, across the enclosed fields of another,' — although it is said to

have been ' one of the main legal questions mooted before the jury,' and it

appears was the idea acted upon by the defendants in their treatment of the

plaintiff's possessions ; but shall rest content with a single observation upon
the subject, that wlienever the law .«hall be so construed as to permit parties

to trespass witli impunity on the enclosures of their neighbours under such a
plea, the fundamental principles upon which it is based should be so changed
as to read that eveiy man shall be protected in the enjoyment of his property,

except in cases where hunters, with their liounds, may desire to make use of
it in the pursuit of game that is considered dangerous." The principal case
was not cited by counsel nor by the Court, nor wei-e any others strictly in
point cited.

No. .3.— ABERDEEN ARCTIC Co. v. SUTTER.

(H. L., from SCOTL.VND, 1862.)

RULE.

By the general custom of the Northern Whale Fisliery,

the rule is that of '•' fast and loose " — that is to say. the
person who first harpoons a fisli and retains his hold until

the fish is finally captured, is regarded as the proprietor,
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although the fish is actually killed by the assistance of

other persons.

A local custom alleged to exist in Cumberland Inlet, —
whereby, a fish having been harpooned, and a drog(or large

iloat) attached to the harpoon line and all let go, the fish

while followed up is regarded as if it were a fast fish— held

not established by any general assent so as to be binding

on persons not having agreed to be bound by it.

Aberdeen Arctic Co. (Appellants) v. Sutter (Eespoiident).

-4 Macqueeu, 3,55-373; s. c. G L. T. 229, 10 W. K. 51G. (The report of the case iu

the Court below will be found iu the 2nd series of Court of Session Cases (.Scot-

land), vol. 23, p. 470.)

On the 13th October, 1856, in Cumberland Inlet, an Esqui- [35'ij

maux fisher named Bullygar, employed by the re.spondents,

^jwners of the ship Clara of Peterhead, harpooned a whale

;

letting go the line with an inflated sealskin attached to it. The

"wounded animal dived instantly, and reappeared at a distance

of some miles ; but, before the Clara covdd come up, the men of

-unother vessel, the Alibi of Aberdeen belonging to the appellants,

liarpooned and secured it.

Under these circumstances the sole question was one of prop-

erty, namely, who became entitled to the whale, — the owners of

the Clara, or the owners of the Alihi ?-

* The owners of the Clara, brought their action in the [* 356]

Court of Session against the owners of the Alihi for pay-

ment of £1,200, "in name of compensation and damages," which

they attributed to this, as they alleged, illegal seizure and subse-

quent retention of the whale. Insisting in this action, the owners

of the Clara, by their pleas in law, maintained that the whale had

become their property from the moment it was first struck.

The owners of the Alihi, on the other hand, by their defence

•and pleas in law relied on the general laws of whale fishing iu

the Greenland seas, which give the property not to the first har-

pooner of the whale, but to the owners of the boat which finally

-secures it.

The Lord Ordinary (Lord Kinloch) decided in favour of the

ultimate captors, in other words, in favour of the Alihi ; but the

First Division of the Court of Session, on the 8th of February, 1861,
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altered the Lord Ordinary's Interlocutor, and gave judgment in

favour of the first harpooner, that is to say, in favour of the Clara.

Against this judgment the owners of the Alibi appealed to the

House, and were represented at the bar by the Solicitor-General

(Sir lioundell Palmer) and Mr. Monro, who cited Scoresby's

Arctic Regions, edit. 1820, p. 518 ;. Addison v. Rowe, 3 Paton^

334, and Fennings v. Grenville (1808), 1 Taunton, 241 (also in

9 R R. 760).

[*357] *Sir Hugh Cairns and Mr. John Skelton appeared for

the respondents.

On the motion for judgment, the following opinions were ex-

pressed by the Law Peers :
—

The Lord Chancellor (Lord Westbury). My Lords, in this

appeal a question has been raised and argued, both in the Court

below and in this House, at a degree of length very disproportionate

either to the value of the subject or to the difficulty of the

question.

There has prevailed in the northern whale fishery for a consid-

erable period of time, probably ever since the time when these

fisheries came into the possession of this country, a rule with

regard to the property in whales that are harpooned and captured,

which rule has received the technical denomination of " fast and

loose " among the parties engaged in the fishery, and has become

the subject of various decisions in English Courts of justice. The
object of the rule was to prevent disputes and quarrels among per-

sons engaged in the capture of whales. The rule is that the person

who first harpoons a fish and retains his hold of that fish until it

is finally captured, is to be regarded as the proprietor of the fish,

although the actual capture and killing of the whale may be

accomplished by the assistance of other persons.

But the rule also involves this condition, that if the fish, after it

has been harpooned, breaks away from the person who first har-

poons it, or if the fish is subsequently abandoned, that fish, though
dying in consequence of the wound originally inflicted by the

harpoon, is a " loose " fish, and becomes the property of

[* 358] the person who first finds it and takes possession of * it.

Nay, to such an extent has the rule been carried, that

supposing a whale or any number of whales to be killed, and the
captors of those whales are driven by stress of weather to abandon
them, and to moor them to the ice, or (as the evidence here goes)
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even to the land, if another ship which has had no part in the

capture, comes up and finds the whales in that position, that other

ship's party may take possession of them, and appropriate them as

the captors.

The area of the fishing grounds in the Northern seas, has of

course varied from time to time with the progress of the Arctic

discoveries, and according as the whales disturbed by being pursued

in one particular part of the sea have abandoned that portion of the

sea or coast, and taken refuge in other parts, whither of course the

ships pursue them.

A little to the south of Davis's Straits there is an inlet, a large

piece of water, sometimes called Cumberland Inlet, sometimes

Cumberland Sound, lying on the south side of Cumberland Island.

The first question that arises in this cause is whether that portion

of the sea called Cumberland Inlet is or is not included within the

area of the northern whale fishery,

I see no reason whatever for. arriving at the conclusion that that

portion of the Northern Sea is not comprehended within the area

of the northern whale fishery. It was incumbent on the plaintiffs

in the Court below to prove that it was not ; but I find nothing

leading to the conclusion that that ought not to be considered as

pait of the northern fishing ground to which of course, the rule

thut I have mentioned of "fast and loose" would be prima fa cie

applicable.

The next point is, whether ships resorting for the purpose of

whale fishing to Cumberland Inlet have or have not by any

kind of common consent among * themselves abandoned [* 359]

the rule of " fast and loose " in order to adopt some different

rule.

Now it was contended on the part of the respondent that the

rule of " fast and loose " was applicable only to that peculiar mode

of fishing which is adopted in the other portions of the northern

whale fishery, namely, the practice of fishing by the harpoon and

line. And it is asserted that in Cumberland Inlet another and a

different mode of fishing has prevailed by common consent, which

has been adopted from the native Esquimaux either dwelling there

or resorting to that district, that this different mode of fishing has

superseded the fishing by harpoon and line, and that as a necessary

consequence the rule of " fast and loose " introduced to govern the

practice of harpoon and line fishing is not applicable to the differ-
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ent mode of fisliing which it is asserted has prevailed in Cumberland

Inlet.

That mode of fishing is commonly called " drog " fishing. Your

Lordships have had it described to you several times in the course

of the argument. It appears to be a mode of fishing used in cap-

turing seals by the Esquimaux, who, after they have harpooned a

seal, attach to the end of a short line which is fastened to the har-

poon an inflated seal skin which is called a " drog," in the nature

of a large bladder. This is intended to weary the fish, and conse-

quently to facilitate its being afterwards captured. It is asserted

that a similar practice has prevailed among the natives with regard

to whale fishing; and the case of the respondent depends upon

the allegation that this peculiar mode of native fishing has been

adopted and used by the English ships resorting for the purpose of

whale fishing to the Cumberland Inlet.

I have examined with great care the great mass of evi-

[* 360] dence which has been taken in this case with * reference

to several allegations, and I am unable to find any satisfac-

tory proof that whale fishing prevailed among the native Esquimaux

in this locality through the medium of this drog fishing. It is, I

think, abundantly shown that the weapons, the implements, and

the boats of the natives were utterly inadequate for the purposes

of whale fishing previously to the arrival of the European ships in

Cumberland Inlet. I have also examined the evidence for the

purpose of testing the accuracy of the allegation that the English

ships resorting to Cumberland Inlet, by express or tacit agreement
or understanding among themselves, abandoned the practice of

harpoon and line fishing in order to adopt this drog mode of fishing

in capturing whales.

The present action arose out of the taking of a whale at a time
when there were three Englisli ships in Cumberland Inlet. The
three ships were the Clara, which is the ship of the respondents

;

the Alibi, which is the ship of the appellants , and another ship

called the Sophia. I do not find it anywhere alleged, much le.ss do
I find it proved, that there was anything like an agreement between
those three ships when they entered Cumberland Inlet, or that
there was any such agreement among other ships that preceded
them in Cumberland Inlet, to abandon the mode of harpoon and
line fishing in order to adopt this othor and different mode of

fishmg. If there was not, then T think it follows of necessity thaf
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the ships going to the Cumberland Inlet for the purpose of engaging

in the northern whale fishery are bound by this custom of " fast

and loose."

But upon the subject of the mode of fishing adopted in Cumber-

laud Inlet, it is further alleged on the part of the respondents,

that if the ships themselves did not by their own crew

practise this new * and different mode of fishing, yet that [* 361]

they practised it through the medium of the native

Esquimaux, who were engaged by the ships for that work. If that

allegation were supported by the evidence it would still be very

difficult to say that because they employed native fishermen to fish

in that manner, they thereby intended by that employment to

abandon the rule which bound themselves as to their own mode of

fishing, and to adopt or establish inter se any rule or custom that

might prevail among the native Esquimaux in fishing which they

themselves for their own benefit might carry on.

But upon an examination of the evidence, I find that these

things are put, I think, beyond the possibility of doubt. I find it

established that the Clara is the only ship which, according to the

evidence now before us, appears to have engaged a boat's crew of

native Esquimaux. The Clara appears to have employed a boat's

crew of five or six natives, and the principal man among them, the

harpooner, was a man of the name of Bullygar.

The first question that arises upon the evidence is whether

Bullygar and his crew were employed by the Clara for the purpose

of drog fishing. The decision of tliat question depends upon the

inquiry what is the distinctive characteristic of drog fishing. Upon

that point I will confine myself entirely to the evidence adduced on

behalf of the Clara. It appears upon that evidence that the pecu-

liar characteristic of drog fishing was to attach a short line with

the drog to the harpoon, and the moment the fish was struck the

line was thrown overboard with the drog attached to it. But so

far from its being proved that that mode of fishing was the mode

which Bullygar and his crew were engaged to use, I find it dis-

tinctly stated in his testimony by the captain of the

Clara * himself, that Bullygar liad a boat which he had [* 362]

obtained from some American whalers, and that this boat

was wholly provided with fishing tackle according to the European

practice of whale fishing with harpoon and line. I find that

Bullygar was provided with three lines, each of which is described

VOL. III. — 7
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as being one hundred fathoms long ; whereas, according to the testi-

mony of Captain Penny and other witnesses for the respondent,

the ordinary line used by the Esquimaux in drog fishing was about

thirty-five feet, or six fathoms long. I find it clearly established by

the evidence that Bullygar went out with the other boats of the

Clara for the purpose of fishing in the ordinary European manner,

and that Bullygar, having struck the whale in question, ran out

the whole of his three lines and held fast to the fish, expecting the

assistance of the other boats, until (in the language of the log-book

of the Clara) he was obliged to cut away his lines.

Now it is established by the evidence that when the European

fishers became acquainted with the use of the drog, it occurred to

them that the drog might be employed for another purpose, pecu-

liar to the harpoon and line fishing, and which might obviate one

of the inconveniences that sometimes occurred in that mode of

fishing. It appears that in the _bay in Cumberland Inlet the

water is very deep. It is said that in some places tlie water

exceeds four hundred fathoms in depth. It frequently, therefore,

happened, when fishing in that bay, that the whale, in descending

or sinking down almost perpendicularly to very near the bottom,

ran out the whole line, and that the fishermen were compelled,

either to cut the line, or to submit to the boat beinc; dra<med under

water. It seems therefore to have occurred to Captain Penny,

and to other persons engaged in the fishing that whenever they

were reduced to that extremity, and compelled to cut

[* 363] * the line, it would be a good thing to attach one of the

drogs to the end of the line, which would facilitate the ob-

servation of the place where the fish afterwards appeared. The use

of the drog by Bullygar and his crew appears to have been in con-

formity with that suggestion, and the drog does not appear to have
been used by Bullygar at all for the primary and original purpose
of drog fishing, as it is described by the respondents.

I am therefore obliged to answer the several inquiries in the
negative. I mean by inquiries the following questions : Did the
vessels, in resorting to Cumberland Inlet, arrive at an understand-
ing among themselves that the rule of " fast and loo.se " should not
be applicable ? I answer that question, upon the evidence in the
cause, decidedly in the negative. Next, I inquire, whether the ships
resorting to Cumberland Inlet have been in the habit of adopting a
different mode of fishing, to which the rule of "fast and loose "was
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never applicable ? I am obliged to answer that question also in

the negative. There appears to be no indication that, so far as

Europeans were concerned, any other mode of tishing was practised

by them in Cumberland Inlet than the old mode of harpoon and

line fishing. I ask, in the third place, whether there is any evi-

dence that the English and Scotch ships resorting to Cumberland

Inlet were in the habit of employing native Esquimaux to fish for

them according to the alleged native custom, that is, the usage of

drog fishing ? And I answer that question by observing that the

Clara alone, in the present case, appears to have employed an

Esquimaux boat's crew, but to have furnished that crew with Eng-

lish implements for the purpose of pursuing the general mode of

fishing by harpoon and line which had been commonly prac-

tised. * I answer it further by observing that it does not [* 364]

appear from the evidence that either the Alibi or the

Sophia had any native boat's crew in the employment of either

vessel." One Esquimaux, a man of the name of Tessuin, appears to

have been in the employment of the Alibi, but he seems to have

been employed in his character of harpoon er, as the Esquimaux

are more expert in the practice of harpooning than the English

fishermen generally are considered to be.

I find, therefore, that the answers to these questions entirely

exclude the possibility of this action being maintained. There is

nothing at all to warrant the notion which was entertained in the

Court below, either that in the whale fishing practised in the

Cumberland Inlet the English and Scotch ships have adopted a

different mode of tishing from that which is practised in other

parts of the northern whale fishery, or that these particular ships

were in the practice of another mode of fishing, or that this whale

was killed by the operation of a mode of fishing subject to a differ-

ent rule from that which regulates the mode of fishing adopted in

other portions of the northern whale fishery.

Upon these grounds, therefore, I must advise your Lordships to

concur with the conclusion of the Lord Ordinary, and with the

reasoning of the Lord Ordinary, rather than with the reasoning

of the majority of the Judges of the Inner House.

There is a further question in this case which this view of the

subject renders it unnecessary to consider, namely, supposing the

rule of fast and loose to be superseded by the peculiar practice

prevailing in Cumberland Inlet, whether the right of property in



100 ANIMAL.

No. 3. — Aberdeen Arctic Co. v. Sutter, 4 Macq. 365, 366.

the whale would not be governed by the ordinary rule of law,

[* 365] namely, the law of occupancy. It would * become a matter

of inquiry whether, according to the expression of that law

as found in the best Scotch institutional writers, the fish should

be considered to have been so far captured by what Bullygar had

done in wounding and entangling it as to give a right to Bullygar's

employers to pursue and claim the fish, although the actual death

was attributable to the harpoons from the boats of the Alihi.

If it were necessary to decide that question, I should be of

opinion that there is not enough to show that by the law of occu-

pancy, as interpreted in the law of Scotland, this fish belonged to

the Clara ; but I think it unnecessary to decide or enter into

that, because I have arrived at the conclusion, which I submit to

your Lordships as the proper one, that there is nothing to exempt

these ships fishing in the Cumberland Inlet from the application

of the ordinary rule of fast and loose. And if that be so, there is

hardly an attempt to dispute that this was a loose fish • at the

time when it was taken possession of by the ])oats of the Alihi.

I must therefore advise your Lordships to reverse the judgment of

the Inner House, and to affirm the Interlocutor which was pro-

nounced by the Lord Ordinary. \

Lord Chelmsford :

—

My Lords, a majority of the Judges of the First Division of the

Court of Session agreed upon three points in this case. First, that

the custom in whale fishing, commonly called the law of " fast

and loose," must be excluded. Secondly, that there is no settled

usage prevailing in Cumberland Inlet which can take the place of

this custom. And, therefore, thirdly, that the only law applicable

to the dispute which has arisen is the law of occupancy prevailing

in Scotland.

[* 366] The importance of having a settled rule, and of * adhering

to it in all cases where it can properly be applied, is obvious.

It governs the rights, not of whalers from one country only, but
of rival nations upon fishing ground common to them all ; and it

prevents the violent collisions and contests which would inevitably

arise out of conflicting claims to the possession of the same object

of pursuit. Perhaps a better illustration of the danger of permit-
ting a doubt to break in upon this general rule of the northern
whale fisheries could not be afforded than by the present case, in

which the question whether it had not been superseded by aa



R, C. VOL. III.] ANIMAL. 101

No. 3. — Aberdeen Arctic Co. v. Sutter, 4 Macq. 366, 367.

usage peculiar to a limited part of the seas in which it prevailed,

produced imminent danger of a tierce struggle between the crews

of the two vessels claiming the prize, and led, though to a slight

extent, to bloodshed.

The custom which regulates the rights of parties engaged in

whale fishing in the North Seas is one which has been lonu estab-

lished, and which has been recognized in decisions of the liighest

authority. A majority of the Judges of the First Division, how-

ever, whilst admitting the existence of the custom throughout the

North Seas generally, held that it was inapplicable to the present

case,-'because in Cumberland Inlet where the dispute arose, a new
and peculiar kind of fishing is carried on which was employed in

the capture of the whale in question. This mode of fishing, which

is shortly described as " drog fishing," was derived by the whalers

from the Esquimaux who, when the intercourse between them

and Europeans commenced, appear to have applied it almost en-

tirely to seal fishing. This they carried on in their light boats,

capable of holding only one man, using lines of about thirty-five

feet long, with drogs at the end, consisting of inflated seal skins

of about five or six feet in length, and about three feet in cir-

cumference. The object of using drogs * is to impede the [* 367]

way of the fish after it has been struck, and, probably, also

to indicate its position when it rises to the surface during the

pursuit. It is obvious that the Esquimaux could not with the

boats and gear which they employed in fishing even for seals,

keep their lines attached to the boat. The small extent of their

lines would be insufticient to give scope to the fish to exhaust

itself before the whole length was run out, and their light boats

would have been instantly upset if the lines had been retained

on board. This species of fishing by the natives was, therefore,

almost a matter of necessity ; and there is no reason to suppose

(to use the words of one of the witnesses) that they were ever in

the habit "of fishing with long lines, and keeping the lines attached

to the boat."

The Esquimaux were first employed by the whalers in 1844.

Captain Penny, who has longer experience in these seas than any

of the other witnesses, says that originally he did not engage them

as seamen, but merely put them on board the boats to instruct

his seamen in the habits of the whale. He first employed them

as seamen in 1853, but never anywhere else than in Cumberland
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Inlet. From that time the practice of making use of the services

of the natives became so well established that the whaling vessels

proceeded on their outward voyages shorthanded, reckoning upon

bein" able to fill up the complement of their crew from the natives

in the event of their fishing in Cumberland Inlet. In this manner

drog fishing was first introduced amongst the whalers resorting

to this inlet.

The usage of the Esquimaux with regard to the property in a

captured fish appears to have been that the first person v/hoso

harpoon struck, and remained in the fish, with the lines r.nd

[* 368] drogs attached, was * entitled to it, although it mighfc be

afterwards killed and taken possession of by another. I do

not find any proof that this native rule was ever accepted by the

whalers visiting Cumberland Inlet. The time during which drog

fishing has been practised was, of course, much too short to admit

of any new usage tacitly growing up and supplanting the old-

established one; but there was nothing to prevent the adoption of

the native rule or of any other, by a general agreement amongst

the persons engaged in fishing in this part of the North Seas. An
agreement of this kind might have been expressly entered into,

or it might be implied from circumstances. That no agreement

can be implied is evident from the fact that the witnesses d'ifer

amongst themselves as to the period during which the use of

drogs secures the right to the first harpooner. One witness thinks

tliat the fish would continue a "fast" fish so long as there was a

pursuit of it, but that it would be a " loose " fish after the cr-ew

had lost sight of it for two hours ; another, that it would remain
n fast fish for any length of time so long as the drogs were at-

tached to it, although the pursuit had been abandoned; and a

third, that even if the drogs had been detached from the coll of

tlie lines, the fish would belong to the party who first drogged it.

The existence of an express agreement on the subject is dis-

tinctly negatived, for it is stated by one of the witnesses that
" an attempt was made by the masters of some vessels, other than
British, to have the Esquimaux custom agreed to by the British

whalers, as the law or usage for fi.shing in those seas;" tliat

Captain Stewart of the Alihi was the only person wlio opposed
it and no agreement of the kind was ever entered into. The law

of " fast and loose " must therefore prevail in Cumberland
369] Inlet, as in the * rest of tlie North Seas, unless the fishing

* o.
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carried on there is so peculiar and so essentially different from

the mode of fishing previously practised as to render the custom

altogether inapplicable.

This is the opinion of the majority of the Judges of the First

Division, and holding, as they do, that no other usage has been

-substituted, they consider (to use the words of the Loud Pkesi-

dent) "that the question must be solved by the principles of their

own laws of occupancy." I cannot forbear the remark, that al-

though the application of the Scotch law of occupancy created no

difficulty in this case, as both the contending parties belonged to

Scotland, yet if the fishery in Cumberland Inlet is governed by no

usage, but is left to the general law, many perplexing questions

may hereafter arise between the natives of different countries, in

which different principles as to rights acquired by occupancy may
prevail.

But I think it may be fairly questioned whether the drog fish-

ing carried on in Cumberland Inlet is so essentially different from

the former method of fishing as necessarily to exclude the estab-

lished custom. The respondents not only assert this to be the

case, but also endeavour to distinguish Cumberland Inlet from the

rest of the North Seas, as an entirely separate and distinct fishing

ground. To a certain extent they have succeeded in giving it

something of a distinctive character from the rest of the fishings.

It appears from the evidence that when it first became known to

the whalers it was not resorted to, except at the end of the season

when they had failed to make a good fishing in the north. And
" that it is so distinct that some regular whaling vessels have

written orders not to go there, and others with a smaller crew go

to that fishing alone to obtain the assistance of the natives."

The drog fishing carried on in Cumberland Inlet, *;ind [* 370]

apparently not in other parts of the North Seas, is also

alleged to be a totally different mode of fishing from that previ-

ously employed, because the object of the old method is, if pos-

sible, to keep the whale fast, and the essence of drog fishing is to

part with the lines and drogs, leaving the fish, after being struck,

to carry them off for the purpose of retarding its flight.

Had the whalers, resorting to this fishing-ground, which is

nominally at least distinguished from Davis's Straits and the rest

of the North Seas, confined themselves exclusively to the peculiar

mode of fishing which tliev learned from the natives, there might
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have been some opening for a presumption that a new usage was

to prevail amongst them. But this is not the case. For it clearly

appears that clrog tishing has not excluded the old method of fish-

ing in Cumberland Inlet, but that both are carried on together at

the same time. Now it is hardly possible to conceive anything

much more inconvenient or more likely to lead to endless disputes

than in a comparatively narrow range of fishing-ground to have

two modes of fishing going on simultaneously, and subject to two

different rules which must be continually conflicting with each

other. But happily the two methods of fishing are not separate

and independent of each other ; but the drog fishing carried on in

Cumberland Inlet only forms part of the general fishing operations

there. The ordinary method is employed, but drog fishing with

the assistance of the natives is added to it. The natives appear

to be retained not merely for drog fishing, but for whale fishing

generally, and no distinction can be made between them and the

other seamen engaged in the service.

The evidence in this case clearly shows the general em-

[* 371] ployments of the natives, and that their services * were

not confined to their own peculiar mode of fishing. The

boat used by Bullygar, the native employed by the captain of the

Clara was supplied with long lines similar to those in the other

boats, lines of a length never used by the Esquimaux in their

fishing, nor capable of being used together with their boats. The

whale in question having been harpooned by Bullygar, the lines

were paid out for about ten minutes before they were parted with.

The entry in the log-book of the Clara gives in a few words the

description of Bullygar's proceedings. This log-book, it must be

remembered, was made up on the very day on which the whale

was killed, and no doubt after the dispute had arisen as to the

property in it. It is in these words :
" Bullygar was obliged ta

drog his lines according to native custom." Now, I collect from

this entry and from the evidence, that Bullygar intended, if pos-

sible, to keep the whale fast, and paid off his lines with that

intention ; but when they were entirely run out he could no

longer safely retain them in the boat, and he was therefore com-

pelled to part with them and throw them overboard with the

drogs at the end. If Bullygar's boat was engaged solely in drog

fishing there would have been no more occasion to mention the

necessity of using his drogs than to stnto that he struck the whale
Avith his harpoon.
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These circumstances appear to me to conclude the question, and

to render any further observations unnecessary. But 1 must add

that assuming drog tishing to be essentially different from the

former method of fishing (upon which a doubt may be fairly

entertained) it must be remembered that when the whalers a very

few years ago adopted it from the natives and introduced it

as a part of their operations, they were * governed by the [* 372]

established custom of whale-fishing in the North Seas.

They knew that according to that custom a drogged fish would be

a loose hsh, and the prize of anyone who could afterwards secure

it. They carried with them into Cumberland Inlet their old

method of fishing, and with it the custom which attached upon it.

They might, if they pleased, have excluded, by common consent,

this custom from the novel mode of fishing which they introduced,

or have substituted some other rule for it within the inlet, and an

endeavour seems to have been made to regulate their rights by

an agreement confined to that part of the seas. This having

failed, and it being admitted that there is no local usage to take

the place of the general custom, there seems to me to be nothing in

the character of Cumberland Inlet, or in the peculiar nature of

drog fishing which is necessarily incompatible with the prevalence

of the custom within these limits, and that it must therefore attach

upon the fisliery operations carried on there in the same manner

as throughout the whole fisheries in the rest of the North Seas.

For these reasons I agree in the opinions of the LoKD Ordixarv

23 Sec, Ser. 470, and Lord Currieiiill, ib., and difier with the

Interlocutor of the First Division of the Court of Session, which 1

think ought to be reversed.

Lord Kingsdown :

My Lords, I agree with the noble and learned lords who have

addressed your Lordships, that the Interlocutor complained of

should be reversed. I think it due to the Lord Ordinary to state

that the real question to be decided and the true grounds

of the * decision are stated by him with perfect clearness [*" 373]

and accuracy in his very able Note appended to the Inter-

locutor which he pronounced.

The Interlocutor (or judgment) of the Inner House (or Appellate

Court) in Scotland was accordingly reversed, and that of the Lord

Ordinary (or Judge of first instance) affirmed, with consequential

directions.
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ENGLISH NOTES.

The general custom of tlie Greenland whale fisheiy appears to have

been established as a custom recoguised in the English Courts by a

number of cases tried at Guildhall in the time of Lord Mansfield.

The custom is described in the note of a case of Llttledale v. Sea it/i,

York Lent Assizes, 1788, Thursday', March 13, printed in a note to

Fennings v. GrenvUle (1808), 1 Taunt. 243 n., 9 R. R. 762 n., as

follows :
—

"In an action of trover for a whale, which had been struck first

by an harpooner of the plaintiff's ship, and afterwards by an harpooner

of the defendant's, the counsel on both sides, and all the parties con-

cerned, agreed the law to be, both by the custom of Greenland, and

as settled by former determinations at Guildhall, London, as follows:

While the harpoon remains in the fish, and the line continues attached

to it, and also continues in the power or management of the striker, the

whale is a fast fish; and though during that time struck by a harpooner

of another ship, and though she afterwards breaks from the first har-

poon, but continues fast to the second, the second harpoon is called a

friendly harpoon, and the fish is the property of the first striker, and

of him alone. But if the first harpoon or line breaks, or the line

attached to the harpoon is not in the power of the striker, the fish is a

loose fish, and will become the property of any other person who strikes

and obtains it."

The same custom was })roved in the evidence in the Scotch case of

Addison v. Roive (1794, cited in the argument of the principal case),

which went to the House of Lords. The Lords appear to have treated

it as a custom of which the Courts might take judicial notice. Lord

Thurlow said (3 Paton, 339): " It is a settled point that a whale be-

ing struck, and afterwards getting loose, it is the property of the next

.striker who continues fast till she is killed." And the Lokd Chan-
cellor (Lord Loughborough) concurred in this judgment.

In the case of Fennings v. Grenville (1808), 1 Taunt. 241, 9 R. R.

760, mentioned in the arguments of the principal case, a custom was
alleged, and appears to have been established by the evidence, relating

to whale fishing in the Southern seas, similar to that unsuccessfully

attempted to be set up in the principal case, as the local custom of

Cumberland's inlet. Numerous witnesses deposed that a custom had
universally prevailed m the Southern seas, from the origin of the fish-

ery until within a few years then past, that the party who first struck

the fish with the drog should receive one half of it from the party who
killed it. But it also appeared that since the year 1792 many cap-

tains of ships employed amongst the Gallipagos Islands (including one
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American) liad usually agreed that the striking a fish with the drog

should not entitle the striker to a share. The jury had found for the

plaintiff, but the Court directed a non-suit on the technical ground that

one tenant in connnon could not maintain trover for a chattel, or for the

produce into wiiich it is reduced, according to the usual methods of

treating it. The only judge wlio deals specifically with the question of

the custom was Chambrp:, J., who said: "I should have been very

unwilling to grant a new trial (which had been moved for on the

ground that this was not such a custom as was binding in law, and that

the finding of the jury was against evidence), if the only question had

been on the custom. There must of necessity be a custom in these

things to govern the subjects of England, as well amongst themselves

as in their intercourse with the subjects of other countries. The
usage of Greenland is held to be obligatory not only as between British

subjects, but as between them and all other nations. I remember the

first case upon that usage, which was tried before Lord Mansfield, who

was clear that every person was bound b}' it, and said that, were it not

for such a custom, there must be a sort of warfare perpetually subsist-

ing between the adventurers; and he held it stx'ongl}'^ binding from the

circumstance of its extending to different nations. The same necessity

must prevail in the South seas, although the fishery has not been so

long in use, in order to regulate our intercourse with the French,

Americans, and others who resort thither. A few persons ma}^ by com-

pact among themselves for a particular season, renounce any advantages,

and subject themselves to any disadvantages that they please ; and this

would bind all those who assented to it ; but Luce [the captain of the

plaintiff's ship] was no party to this compact."

AMERICAN NOTES.

It was held in Pierson v. Post, 3 Caines (New York), 175; 2 Am. Dec. 264,

that piu'suit alone gives no right of property in animals /eroE naturce, and so no

action lay against one who killed and took a fox, pursued by and in view of

the starter. So of merely wounding a deer. Buster v. Newkii-Jc, 20 Johnson

(New York), 75.

But the doctrine of the principal case obtains here. In Ghen v. Rich, 8

Federal Reporter, 159, it appeared that in the early spring montlis the eastern

part ot' ]Massachusetts l>ay is frequented by finback whale. Fishermen from

Provincetown pursue them in open boats from the shore, and shoot them witli

bomb-lances fired from guns made expressly for the purpose. AVheu killed

they sink at once to the bottom, but in the course of from one to three days they

ri.se and float on the surface. The person who happens to find them on the

beach usually sends w^ord to Provincetown, and he receives a small salvage for

his services. The business is of considerable extent, but is engaged in but by

few people. Each boat's crew engaged in the business has its peculiar mark
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or device on its lances, and thus it is known by whom a whale is kiUed. The

iisai^e on Cape Cod for many years has been that the person who kills a whale,

in the manner and circumstances described, owns it. Held, that the usage is

rea^5onable and valid. The Court also queried, whether " without regard to

usa'-'e, the common law would not reach the same result." "If the fisherman

does all that is possible to make the animal his own, that would .seem to be

.suflicient."

In Taber v. Jetiny, 1 Sprague (U. S. Circ. Ct.), 315, it was held that wb.en a

whale has been killed, and is anchored and left with marks of appropriation,

it is the property of the captors ; and if it is afterward found, still anchored,

by another ship, there is no usage or principle of law by which the property

of the original captors is diverted, even though the whale may have b-^en

dragged from its anchorage.

In Bartletl v. Budd, 1 Lowell (U. S. Circ. Ct.), 223. the first officer of tlie

Jibellant's ship killed a whale in the Okhotsk sea, anchored it, attached a waif

to the body, and then left it and went ashore at some distance for the niglit.

The next morning the boats of the respondent's ship found the whale adrift,

the anchor not holding, the cable coiled round the body, and no waif or irons

attached to it. Held, that as the libellants had killed and taken actual pos-

session of the whale, the ownership vested in them.

In Sicift V. Gifford, 2 Lowell, 110, it was held that a custom among whale-

men in the Arctic seas, that the iron holds the whale, was reasonable and

valid. In that case, a boat's crew from the respondent's shij) pursued and

struck a whale in the Arctic Ocean, and the harpoon witli the line attached to

it remained in the whale, but did not remain fast to the boat. A boat's crew

from the libellant's ship continued the pursuit and captured the whale, and

the master of the respondent's ship claimed it on the spot. Held, that the

whale belonged to the respondent.

No. 4. — MAY V. BURDETT.

(q. b. 1846.)

RULE.

A PERSON who keeps a mischievous animal with knowl-

edge of its propensities, is bound to keep it secure cd his

peril ; and if it does mischief, negligence is presumed with-

out express averment. The negligence is in keeping such

an animal after notice.

May V. Burdett.

9 Q B (Ad. & El. N. S.) 101-113 (s c. 16 L. J. Q. B. 64-67, 10 Jur. 692)

[101] Case. The declaration stated that defendant, "before
and at the time of the damage and injury hereinafter men-
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tioned to the said Sophia, the wife of the said Stephen May, wrong-

fully and injuriously kept a certain monkey, he the defendant well

knowing that the said monkey was of a mischievous and ferocious,

nature and was used and accustomed to attack and bite mankind,,

and that it was dangerous and improper to allow the said monkey

to be at large and unconfined : which said monkey, whilst the de-

fendant kept the same as aforesaid, heretofore and before the

commencement of this suit, to wit, on the 2nd of September 1844,

did attack, bite, wound, lacerate and injure the said Sophia, then

and still being the wife of said Stephen May, whereby the said

Sophia became and was greatly terrified and alarmed, and became

and was sick, sore, lame and disordered, and so remained and con-

tinued for a long time, to wit from the day and year last aforesaid

to the time of the commencement of this suit ; whereby, and in

consequence of the alarm and fright occasioned by the said monkey

so attacking, biting, wounding, lacerating and injuring her as afore-

said, the said Sophia has been greatly injured in her health," &c.

Plea, Not guilty. Issue thereon.

*0n the trial, before Wkjhtman, J., at the sittings in [* 102]

Middlesex after Hilary term, 1845. a verdict was found

for the plaintiff with £50 damages. Cockburn, in the ensuing

term, obtained a rule to show cause why judgment should not be

arrested.

The rule having been argued,

Lord Denmax, C. J., delivered the judgment of the [110]

Court.

This was a motion to arrest the judgment in an action on the

case for keeping a monkey which the defendant knew to be accus-

tomed to bite people, and which bit the female plaintiff. The dec-

laration stated that the defendant wrongfully kept a monkey,

well knowing that it was of a mischievous and ferocious nature,

and used and accustomed to attack and bite mankind, and that it

was dangerous to allow it to be at large ; and that the monkey,

whilst the defendant kept the same as aforesaid, did attack, bite,

and injure the female plaintiff, whereby &c.

It was objected, on the part of the defendant, that the declara-

tion was bad for not alleging negligence or some default of the

defendant in not properly or securely keeping the animal ; and it

was said that, consistently with this declaration, the monkey

might have been kept with due and proper caution, and that the
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injury might have been entirely occasioned by the carelessness

and want of caution of the plaintiff herself.

A great many cases and precedents were cited upon the argu-

ment : and the conclusion to be drawn from them appears to us to

be that the declaration is good upon the face of it ; and that who-

ever keeps an animal accustomed to attack and bite mankind, with

knowledge that it is so accustomed, is prima facie liable in an

action on the case at the suit of any person attacked and

[* 111] injured * by the animal, without any averment of negligence

or default in the securing or taking care of it. The gi.ct of

the action is the keeping the animal after knowledge of its mis-

chievous propensities.

The precedents, both ancient and modern, with scarcely an ex-

ception, merely state the ferocity of the animal and the knowledge

of the defendant, without any allegati(m of negligence or want of

care. A great many were referred to upon the argument, commen-

cing with the Eegister Brev. and ending with Thomas v. Morgan, 2

C. M. & R. 496 ; 5 Tyr. 1085, and all in the same form, or nearly

so. In the Register, 110, 111, two precedents of writs are given,

one for keeping a dog accustomed ta bite sheep, and the other for

keeping a boar accustomed to attack and wound other animals.

The cause of action, as stated in both these precedents, is the pro-

pensity of the animals, the knowledge of the defendant, and the

injury to the plaintiff; but there is no allegation of negligence or

want of care. In the case of Mason v. Keeling (12 Mod. 332 ; 1

Ld. Ray. 606), reported in 1 Ld. Ray. and 12 Mod., and much relied

upon on the part of the defendant, want of due care was alleged,

but the scienter was omitted ; and the question was, not whether
the declaration would be good without the allegation of want of

care, but whether it was good without the allegation of knowledge,

which it was held that it was not. No case was cited in which it

had been decided that a declaration stating the ferocity of the ani-

mal and the knowledge of the defendant was bad for not averring

negligence also : but various dicta in the books were cited to show
that this is an action founded on negligence, and therefore

[*112] not * maintainable unless some negligence or want of care

is alleged.

In Comyns's Digest, tit. Action upon the case for Negligence
(A 5.), it is said that " an action upon the case lies for a neglect in

taking care of his cattle, dog, &c.
;

" and passages were cited from
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the older authorities, and also from some cases at nisi prius, in

which expressions were used showing that, if persons suffered ani-

mals to go at large, knowing them to .be disposed to do mischief,

they were liable in case any mischief actually was done ; and it was

attempted to be inferred from this that the liability only attached

in case they were suffered to go at large or to be otherwise ill se-

cured. But the conclusion to be drawn from an examination of

all the authorities appears to us to be this : that a person keeping

a mischievous animal with knowledge of its propensities is bound

to keep it secure at his peril, and that, if it does mischief, negli-

gence is presumed, without express averment. The precedents

as well as the authorities fully warrant this conclusion. The neg-

ligence is in keeping such an animal after notice. The case of

Smith V. Pelah 2 Stra^ 1264, and a passage in 1 Hale's Pleas of the

Crown, 430,^ put the liability on the true ground. It may
*be that, if the injury was solely occasioned by the wilful- [* 113]

ness of the plaintiff after warning, that may be a ground

of defence, by plea in confession and avoidance : but it is unnecessary

to give an opinion as to this ; for we think that the declaration is

good upon the face of it, and shows a prima facie liability in the

defendant.

It was said, indeed, further, on the part of tlie defendant, that,

the monkey being an animal ferce naturce, he would be answerable

for injuries committed by it, if it escaped and went at large with-

out any default on the part of the defendant, during the time it

liad so escaped and was at large, because at that time it would not

be in his keeping nor under his control : but we cannot allow any

weight to this objection : for, in the first place, there is no state-

ment in the declaration that the monkey had escaped, and it is

^ After stating that " if a mau iiave a the owner is liable to an action for the

beast, as a bull, cow, horse, or dog, used damage, and so I knew it adjudged in

to hurt people, if the owner know not Andrew Baker's case, cited in Keble's re-

his quality, he is not punishable," &c., port of Michael v. Alestree, 3 Keble, 6.50,

Hale adds (citing authorities) that "these whose child was bit by a monkey that broke

things seem to be agreeable to law. his chain and got loose.

"1. If the owner have notice of the "3. And therefore in case of such a wild

quality of his beast, and it doth any body beast, or in case of a bull or cow, that doth

hurt, lie is chargeable with an action for it. damage, where the owner knows of it, he

" 2. Though he have no particular notice must at his peril keep him up safe from

that he did any such thing before, yet if it doing hurt, for though he use his diligence

be a beast, that is ferce naturce, as a lion, to keep him up, if he escape and do liarm,

a bear, a wolf, yea an ape or monkey, if the owner is liable to answer damages."

he get loose and do harm to any person, 1 Hale's P. C. 430, Tart 1, c. 33.
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expre.ssly averred that the injury occurred whilst the defendant

kept it : we are besides of opinion, as already stated, that the de-

fendant, if he would keep it, was bound to keep it secure at all

events.

The rule therefore will be discharged. Mule discharged.

ENGLISH NOTES.

In Jackson v. Smlthsoa (1846), 15 M. & W. 5^A 15 L. J. Ex. 311.

a case of injury to plaintiff's wife by a ram, a declaration alleging that

the defendant wrongfully and injuriously kept the animal, knowing it

to be prone and used to attack mankind, wa.s after verdict held good,

although there was no averment that the defendant negligently kept the

ram. Alderson, B., observed; "I can see no distinction between the

case of an animal which breaks through the tameness of its nature, and

one that is ferce naturce.''^ The same principle is applied in the case

of a dog known to be ferocious: Card v. Case (1848), 5 C. B. 622, 17

L. J. C. P. 124.

In Filhurn v. People's Palace, &c. Aquariwni Co. (C. A. 1890), 25

Q. B. D. 258, 59 L. J. Q. B. 471, it was held by the Court of Appeal

that an elephant does not come within the class of animals known to be

harmless by nature or found by experience to be harmless in this

country; and consequently falls within the class of animals that a man
keeps at his peril. Consequently the Court confirmed a judgment for

injury to the plaintiff by an elephant exhibited by the defendants, al-

though the jury found that the defendants did nut know the elephant to

be dangerous.

In Mason v. Keeling, 12 Mod. 332, 1 Ld. Kaym. 606, Holt, C. J.,

draws the following distinction: " The difference is between things in

which the party has a valuable property, for he shall answer for all

damage done by them; but of things in which he has no valuable prop-

erty, if they are such as are naturally mischievous in their kind, he
shall answer for any hurt done by them without notice; but if they are

of a tame nature, there must be notice of the ill quality, and the

law takes notice that a dog is not of a fierce nature, but rather the

contrary."

It is difiicult to see the reason for any distinction on the ground of

the animal being "valuable property," unless it means that where the
value of the animal is sustained by the land on which it feeds, the
owner is bound at all events to restrain his animals from trespassing on
the land of another; and that the person damaged by the trespass is not
bound, as against the owner of the animal, to go into evidence of the
motive or occasion of the trespass which is (or might be) so obviously
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to his advantage. In the case of Cox v. Bwbridge (C. P. 1863), 13

C. B. (N. S.) 830, 32 L. J. C. P. 89, 92, Willes, J., suggests that what

Lord Holt meant was "control," and not property. This was tlie

case of a liorse (not known to be vicious) straying on a higlnvay and

kicking a child, for which the owner of the horse was held not respon-

sible. At all events (as Willes, J., there observes), the dictum of Lord

Holt "exhausts itself in the case of an animal straying upon lands

in pursuit of its ordinary instincts." This liabilit}'' of the owner of

the animal for an ordinar}^ trespass is stretched to a great extent in

Lee V. Riley (1865), 18 C. B. Qs. S.) 722, 34 L. J. C. P. 212, where

a horse trespassed in a neighbour's field, — through defect of fences

which the owner of the horse was bound to repair, — and kicked and

Jcilled a horse belonging to the owner of the held; and this damage was-

held not too remote a consequence of the trespass. And an extreme

case perhaps is that of Ellis v. Loftns Iron Co. (1874), L. K., 10 C. P.

10, 44 L. J. C. P. 24, where the defendant's horse (a stallion) had

injured the plaintiff's mare by kicking and biting through the fence

separating the plaintiff's land from the defendant's, and the defendant

was held liable apart from any question of negligence. But where the

damage complained of was that the defendant's sheep which had got

into the plaintiff's lield were infected with scab, and communicated the

disease to the plaintiff's sheep, it was held that, this not being the na-

tural consequence of a mere trespass, it was necessarj" to prove that the

defendant had notice of the condition of his sheep. Cooke v. Wariiif/

(1863), 2 H. & C. 332, 32 L. J. Exch. 262.

In TiUett V. Ward (1882), 10 Q. B. D. 17, 52 L. J. Q. B. 61, an ox

of the defendant driven by his servants through the streets of a country

town, entered the plaintiff's shop through the open doorway, and dam-

aged his goods. No negligence was proved against the drovers either

in not preventing the beast entering, or in getting him out. The Court

held the defendant not liable.

The bull, being a tame animal with certain very commonly known

occasional dangerous propensities, has given rise to peculiar questions

as to the evidence necessary to bring home to a defendant the knowledge

of such propensities.

In Hudson v. Eoberts (1851), 6 Ex. 697, 20 L. J. Ex. 299, the

plaintiff, while walking along the public street wearing a red handker-

chief, was attacked and injured by the defendant's bull, which was

being driven along the street. The defendant stated, after the acci-

dent, that the red handkerchief was the cause of the injury, for he

knew that the bull would run at anything red; and on another occa-

sion that he knew that a bull would run at anything red. By the judg-

ment of the Court, delivered by Pollock, C. B., it was held that either

VOL. m. — 8
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expression was some evidence to go to the jiiiy that this animal was a

dangerous one. An interlocutory remark of Aldekson, B., indicates

that he might have been disposed to put the case on a wider ground.

^'U all hulls (he said) have a propensity to run at red objects, I am

not prepared to say that an action would not lie in respect of an injury

done by a bull driven through the public streets." The remark how-

ever is hardly supported by the general tenour of the English author-

ities. In the Scotch case of Harper \. North of Scotland Railway Co.

(1886), 23 Scottish Law Reporter, p. 814, 817, the Lord Justice

Clerk expressed an opinion carrying the imputation of common knowl-

edge, and its consequences, still further. " When the animal is a bull,

which is always known to be subject to paroxysms of sudden fury, and

when furious so much more dangerous than the animals in these ';ases.

(referring to Scotch cases in which damages were recovered for in-

juries by a dog and a cow respectively known to be vicious), I a-Ji of

opinion that, when allowed to go into the streets and crowded thorough-

fares, it can be considered in no other light than that of a wild animal,

and that the person who brings it there is responsible that the condi-

tions under which it is so brought shall render it absolutely safe."

This view was however overborne by the majority of the Court, who

held that the facts in the case were evidence of such care as to avoid

imputability. The facts were that the bull was led secured by a ring

in its nose attached to a rope, and by a halter upon its head. The bull,

being irritated by boys, struggled and escaped,— the ring having broken

through a latent defect. There is another case of damage by a bull in

Smith V. Coolc (1875), 1 Q. B. D. 79, 45 L. J. Q. B. 122; but this

turned upon a question of contract. See i!so. 3 of '' Agistment," Yi. C.

Vol. 2, p. 551.

The natural disposition of the dog has given rise to some controversy^.

Maso7i V. Keeling (1710), 12 Mod. 332, 1 Ld. Kaym. 601, — in whicli

Holt, C. J., makes the observation already cited, that "the law

takes notice that a dog is not of a fierce nature, but rather the con-

t'rarj' " — was an action on the case for injury by the defendant's dog

biting the plaintiff; and the majority of the Court, consisting of

Holt, C. J., and Turtox, J. (against Gould, J., who at first had

agreed with the majorit^^, but afterwards changed his mind), decided in

favour of the defendant on the ground that the plaintiff had failed to

show that the defendant knew the dog to be ferocious. It appears from
the report of Lord Raymond that the case was adjourned without any
formal judgment being given, and that afterwards the parties agreed.

But the principle has since been treated as settled law in England.
The principle was pushed to an extreme length by the House of

Lords in a Scotch case {Fleming v. Or?-), 1855,. 2 Macq. 14, arising out
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of a claim of damage against the owner of a fu.xhound for sliee[) worried

by the dog at night. The sheriff who tried the case found that tlie

jsheep had been worried by dogs, and that one of them was the foxhound

in question; and on tliis bare ground they held the owner liable. In tlie

•Court of Session, Lord Cockbukn considered that the tendency to worry

.slice]) was a natural tendency in such dogs, and that for neglecting to

guard against it the owner was responsible. The Court m Scotland so

•decided. The House of Lords, on the advice of the Lord Chaxcellok

-(Lord Craxworth), reversed the decision, on the ground that negli-

gence on the part of the defendant was not expressly or by necessary

implication to be inferred from an^'thing in the Sheriff's findings of

fact. Stripped of verbiage, this is Lord Holt's proposition applied to

the natural propensity of a fox-hound towards sheep; and seems to jus-

tify the remark afterwards made by Lord Cockbukx that, on this deci-

sion, ''every dog is entitled to one worry." But this was intolerable

to the Scotch sheep-farmers, who had an important voice m the legis-

lature; and in 1863 an Act was passed for Scotland (26 & 27 Vict.

«. 100), declaring it unnecessary, in an action against the owner of a

•dog for damages in consequence of injury by the dog to any sheep or

cattle, to prove a previous propensity in the dog to injure sheep or

•cattle. In 1865, a similar Act (28 & 29 Vict. c. 60) was passed for

England, in language which expressly negatived the necessity of prov-

ing scienter or neglect on the part of the owner. These statutes also

contained a provision for a presumptive liability of the occupier of

premises where a dog is usually kept or permitted to remain. It has

been held that horses are "cattle" within the protection of the last-

mentioned Act.' WHffht V. Pearson (1869), L. R., 4 Q. B. 582, 38

L. J. Q. B. 312. The occupier has been held to discharge himself

from liability under the latter provision of the Act, by proving that

his servant used reasonable efforts to drive the dog (a strange one) off

the premises. Smith v. Great Eastern Rij. Co. (Nov., 1866), L. R., 2

C. P. 4, 36 L. J. C. P. 22.

In an action for negligently keeping a ferocious dog, it is sufficient

to show that the disposition has been evinced by attempts to bite, and

that the owner knew it; although it is not show'n that the dog had

actually bitten anyone. Worth v. Gill'mg (Nov., 1866), L. E,., 2 C. P.

1. In Jiid(/e V. box (1816), 1 Stark. 285, Abbott, J., left it to the

jury to say whether a caution not to go near a dog was sufficient to

infer knowledge of its ferocious disposition, and in Thomas v. Morgan

(1835), 2 Cr. M. & R. 496, 4 L. J. (N. S.) Exch. 362, Parke, B., held

an offer of a compromise was evidence to be left to a jury. As to

whether the keeping of a dog usually tied up is evidence of its previous

disposition, there is a ruling of Lord Ellexborough at nisi priiis in
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Beck V. Dijson (1815), 4 Camp. 198, 16 R. R. 774, that it was not.

This may be compared with the ruling of Lord Kenyox in Jones v..

Ferry (1796), 2 Esp. 482, holding that, coupled with a general report

of the dog being mad, it was evidence. In the former case also LordI

Ellenbokough held that a promise of compensation after the bite was

not evidence for the jury.

In a Scotch case it has been held evidence that the dog was of a

ferocious disposition, and that the owner knew it, where— the dog (a

Spanish bloodhound) being tied up in a place accessible to the public:

— tlie defendant (the owner) said to some one, "You need not be

afraid of the dog, if you call him hy his name he will not harm any-

body." Renivick v. Vo)i Rotlibevy (1875), Court of Session, 4th serieS;,

vol. II. 855.

A formal complaint of a dog having bitten a person made to a wife

for the purpose of being communicated to the husband, has been held

evidence to go to a jury of the husband's knowledge of the dog's pro-

pensity to bite. Gladman v. Johnson (1867), 36 L. J. C. P. 153.

The knowledge of a servant emplo^'ed by the master to keep a dog;

has been held imputable to the master. Baldwin v. Casella (1872),^

L. R., 7 Ex. 325, 41 L. J. Ex. 167. And complaints to the barmen iit

a public house were held by Lord Coleridge, C. J., and Keating, J.

(Bkett, J., dissenting), evidence of scienter by the master. Applebee

V. Percy (1874), L. R., 9 C. P. 647, 43 L. J.C. P. 365. With these

maj'^ be compared the case of Stiles v. Cardiff Steam Navigation Co,

(1864), 33 L. J. Q. B. 310, where there was evidence that some of the

servants of the company had on a former occasion seen the dog bite a

person; but there was nothing to show any dut}? of these servants in

relation to the dog, or anything in the position of the servants or in

the former complaints from which a duty could be inferred to inform

the responsible officials of the company; and a verdict for the plaintiff

was accordingly set aside. In Colget v. Norrish (C. A. 1886), 2 Times
L. R. 471, where a dog had bit the postman, notice to a domestic ser-

vant was held insufficient.

Where a dog is known by his owner to have a particularly mis-
chievous disposition — as for hunting game — the owner, allowing the

dog to go at large, is responsible for any mischief of that kind which
he does. Read v. Edwards (1864), 17 C. B. (N. S.) 245, 260, 34 L.
J. C. P. 31.

As to the right of a person to keep a ferocious dog for the protection

of his premises, the ruling of Tindal, C. J., at nisi prius in Sarch
V. Blackburn (1830), 4 C. & P. 297, 300, is as follows: " If a man puts-

a dog in a garden, walled all round, and a wrong-doer goes into that
garden, and is bitten, he cannot conn^lain m a Court of Justice of that
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which was brought upon him by his own act. . . . Undoubtedly, a

man has a right to keep a fierce dog for the protection of his property;

l)ut he has no right to put the dog in such a situation, in the way of

-access to his house, that a person innocently coming for a lawful pur-

pose ma}'' be injured by it. I think he has no right to place a dog so

near to the door of his liouse that any person coming to ask for money,

or on other business, may be bitten. And so with respect to a foot-path,

though it be a private one, a man has no right to put a dog with such a

length of chain, and so near that })ath, that he could bite a person going

along it."

The burden of proof may be quite different where there is a relation

of contract. See Smith v. Cook (1875), 1 Q. B. D. 79, 45 L. J. Q. B.

122, R. C, Vol. II., p. 551, N^o. 3 of "Agistment." And see Simpson

V. London Gejieral Omnibus Co. (1873), L. R., 8 C. V. 390, 42 L. J.

€. P. 112.

" The circumstance of a dog being of a ferocious disposition, and

being at large, is not sufficient to justify sliooting him; to justify such

a course, the animal must be actually attacking the party at the time."

Ruling of Lord Dexmax, C. J., in Morris v. Nu(/e7it (1836), 7 Car. &
V. 572. On this ruling the jury found a verdict for the plaintiff the

owner of the dog which the defendant had shot, the evidence being that

the dog had attacked him, but was running awa\' as lln- dcfeMidant shot

liim.

In Janson v. Broiini (18<>7). 1 Camp. 41, 10 R. R. ()2(), the defence

to shooting a dog had been that the dog was worrying the defendant's

fowl. The evidence offered was that the dog was accustomed to chase

the defendant's fowls, and that just before he was shot he was worrying

the fowl in question, and had not dropped it from his mouth an instant

when the defendant shot him. Lord Ellexborough said this would

not make out the justification; to which it was necessary that when

the dog was shot he should have been in the act of killing the fowl,

and could not be prevented from effecting his purpose by any other

means. The reporter (afterwards Lord ('ampbell) in his note to the

«ase cites Wrir/ht v. Ramscot (1668), 1 Saund. 84, where the defend-

ant killed the plaintiff's mastiff, and pleaded that the mastiff was

attacking his master's dog, and that he killed him to prevent further

mischief, and the plea was held bad for want of showing that he could

not otherwise take off the mastiff from worrying the other dog. The

Tcporter, as to the case of Janson v. Brotcn, proceeds: " It seems that

if the transaction had taken place in the defendant's poultry-yard, it

would have been enough to have stated in the plea that the dog was

pursuing the fowl; as it is not necessary to allege that the defendant

could not otherwise prevent tin- dog from killing conies in a warren;
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but it is sufficient to state that the dog was iu the warren pursuing the

conies tliere, and therefore he killed hiui. Wadhurst v. Damme, Cro.

Jac. 44. And it is the same if a dog runs after deer in a park, Bar-

rington v. Summers, 3 Lev. 28 ; 1 Sid. 336; Com. Dig., tit. Pleader

(3 M. 33)." In Vere v. Cawdor (1809), 11 East, 568, 11 R. R. 268,

it was ])ointed out that these latter cases depended upon the circuni-

stance that the rabbits in a warren or deer in a park were subjects of

property. And it was held that a gamekeeper was not justified in

shooting a dog merely because it was running after a hare in his mas-

ters ground.

In the case of Deane v. Claijton (1816), 7 Taunt. 489, 2 Marshall,^

o77, there was an elaborate argument as to whether a landowner in au

action for the death of a dog could justify the act of placing dog-spears

in his covers; and the Court of Common Pleas were equally divided

upon the question.

AMERICAN NOTES.

The" monkey case " has been frequently cited in the United States, and its

doctrine has been universally accepted there. See Pickerhifi v. Oranye, 1

Scamnion (Illinois), 492 ; 32 Am. Dec. 8.") ; Hinckley v. Emerxon, 4 Cowen
(Xew York), 351; 15 Am. Dec. 383 (dog); Coggswell v. Baldwin, 15 Ver-

mont, 404; 40 Am. Dec. 086 (cow); Kittredge v. Elliott, 16 New Hampshire,

77 ; 41 Am. Dec. 717; Laverone v. Mangianti, 41 Calil'ornia, 138; 10 Am. Rep.

269, and note, 270, citing- principal case ; MeUmsf v. Dodge, 38 Wisconsin, 300

;

20 Am. Rep. 6, citing principal case (dog) ; Mnulton v. Scarborough, 71 Maine,.

267; 36 Am. Rep. 308; Oakes v. Spaulding, 40 Vermont, 317; 94 Am. Dec.

404 (ram); Glidden v. Moore, 11 Nebraska, 84; 45 Am. Rep. 98 (bull);

McCaakell v. Elliott, 5 Strobhart Law (South Carolina), 196 ; 53 Am. Dec.

706 ; Wnolfv. Chalker, 31 Connecticut, 121 ; 81 Am. Dec. 175, citing principal

case, and note, 183; Brice v. Bauer, 108 New York, 428; 2 Am. St. Rep. 454;

Fake v. Addick.f, 45 Minnesota, 37 ; 22 Am. St. Rep. 716; Dockerty v. Hutxouy

125 Indiana, 102 ; Neioton v. Gordon. 72 ^Michigan, 642 ; Reynolds v. Hussey,

64 New Hampshire, 64 (horse) ; Klenberg v. Russell, 125 Indiana, 532 ; Meier v.

Shrunk, 79 Iowa, 17 (bull); Linnehan v. Satnpson, 126 Massachusetts, 506; 30

Am. Rep. 692 (bull led through street) ; Glidden v. Moore, 14 Nebra.ska, 84 ; 45

Am. Rep. 98 (bull tied within reach of a public pathway).

It appears from the cases above that the scienter is implied from the intrin-

sic natural proy)ensity of the animal, even though not vicious, without proof

that it has actually injiu-ed any one previously. As in Dickson v. McCoy, 39

New York, 400, where the owner of a horse in a city allowed it to run out on
the sidewalk, temporarily loose, and it playfully kicked, and in so doing in-

jured a boy, the owner was held liable without other proof. Precisely so in

Goodman v. Gay, 15 Penn. St. 188 ; .53 Am. Dec. 589. So of a stallion in a field

near a highway : Mcllvaine v. Lantz, 100 Penn. St. 586 ; 45 Am. Rep. 400 ; and
of a straying hog : Van Leuve.n v. Lyke, 1 New York, 515; 49 Am. Dec. 346 ;

and a straying horse, Dec/jt;- v Gamiwm, 41 Maine, 322; 69 Am, Dec. 99

;
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and of a horse left unfastened in a public street, Phillips v. Dewald, 79 Geor-

gia, 732 ; 11 Am. St. Rep. 458. See Hathaway v. Pinkham, 148 Massachusetts,

85, where the injury was done by a dog in mere play ; and to the same effect,

Evans v. McDermott, 49 New Jersey Law, 103 ; (30 Am. Rep. G0"2. The neces-

sary knowledge of viciousness may be implied from precautions taken by tlin

owner, as where he chains up a watch-dog by day and looses liim at night.

Montgomery v. Koesler, 35 Louisiana Annual, 1091 ; 48 Am. Rep. 253, citing tjie

principal case; Goode v. Martin, 57 Maryland, 606; 40 Am. Rep. 448; Godeau

V. Blood, 52 Vermont, 251 : 36 Am. Rep. 751 ; Midler v. McKesson, 73 New
York, 195; 29 Am. Rep. 123; Rider v. White. ()5 New York, 54; 22 Am. Rep.

600. In Godeau v. Blood, the Court said :
•' The formula used in text-books

and in forms given for pleadings in sucli cases, ' accustomed to bite,' does not

mean that the keeper of a ferocious dog is exempt from all duty of restraint

until the dog has effectually mangled or killed at least one person. . . . The

savage and vicious nature of the dog, and the fact that he was kept chained

and nmzzled by his keeper, are evidence," etc. The owner of a domestic

animal, such as a dog, may be chargeable with notice of its viciousness

through his neglect to take notice of its vicious habits. Knoicles v. Muhler,

74 Mich. 202 ; 16 Am. St. Rep. 627, and note, 631. The keeper is an insurer

against harm that might reasonably be expected to ensue from such vicious-

ness. Ibid. See Comoay v. Grant, 88 Geoi'gia, 40; 30 Am. St. Rep. 145; 14

Lawyers' Rep. Annotated, 196.

But knowledge will not be implied unless there is some implication or some

previous exhibition of vice. Smith v. Donohue, 49 New Jersey Law, 548 ; (!(

Am. Rep. 652, case of a dog lying on a sidewalk, and not shown vicious.

The owner or keeper is answerable in these cases even to a trespasser. Sher-

fey V. Barlley, 4 Sneed, 58 ; 67 Am. Dec. 597 ; WoolJ v. Chalker, 31 Connecti-

cut, 121 ; 81 Am. Dec. 175 ; Conway v. Grant, supra, and note ; 14 Lawyers*

Rep. Annotated, 196.

The agent's knowledge of the vicious propensity is attributable to the prin-

cipal. Brice v. Bauer, 108 New York, 428 ; 2 Am. St. Rep. 454 ; but not unless

the animal is put in the charge and keeping of the agent. Twigg v. Ryland.

62 Maryland, 380 ; 50 Am. Rep. 226.

The liability attaches to one who merely harbours and does not own tho

vicious or dangerous animal. Burnham v. Strother, ()C> i\Iicliigan, 519. Even

where the animal was owned by the husband and kept by him on the wife's

premises,, it was held that it was a question of fact whether she was not liable

as harbouring it. Shaw v. McCreary, 19 Ontario, 39 ;
Quilty v. Battle, 135 New-

York, 201 ; 17 Lawyers' Rep. Annotated, 521. But contra, Slrouse v. LeipJ

(Alabama), 23 Lawyers' Rep. Annotated.

Of the principal case Judge Cooley (Cooley on Torts, p. 349) remarks :
" lu

Comiecticut this case has been cited to tlie point that the keeping of a vicious

dog, after notice of his evil disposition, is wrongful and at the peril of thn

owners, ' and therefore prima facie the owner is liable to any person injured

by such a dog, without any averment or proof of negligence in securing or

taking care of it.' (Woolf-v. Chalker, supra.) But admitting the prima facie

case, may not the keeper show that the animal was kept by him with due care

and for some commendable purpose, and that he escaped under circumstances
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free from fault in him? The keeping of wild animals for many purposes has

come to be recognized as proper and useful ; they are exhibited through the

country with the public license and approval
;
governments and municipal

<!orporations expend large sums in obtaining and providing for them ; aiul the

idea of legal wrong in keeping and exhibiting them is never indulged. It

seems therefore safe to say that the liability of any owner or keeper for any

injury done by them to the person or property of otliers nmst rest on the doc-

trine of negligence, A very high degree of case is demanded of those wlio

have them in charge ; but if notwithstanding such care they are enabled to

•commit mischief, the case should be referred to the category of accidental in-

juries, for which a civil action will not lie." Citing Earl v. V'an Alstine, 8

Barbour (New York Supreme Court), 630, an action against the owner of bees

which stung the plaintiff's horses as they were passing along a highway, and

where it was held that no action would lie without proof that the owner knew
that they were accustomed to do such mischief. But the distinction between

such a useful domestic animal not innately \icious and that of a useless

iind indomitable wild beast is manifest, and in the case last cited the Court

Iffid it down " that proof that the animal is of a savage and ferocious nature is

equivalent J^o proof of express notice. In such cases notice is presumed;"
citing the principal case with approval.

Judge Cooley continues (note, p. :349) :
" As to the law respecting the keep-

ing of wild beasts, we should say that the higher cultivation of the intellect

of tiie mass of the people as compared with two or three centuries ago, and
the recognition of wants in Imnuxn nature then ignored, must have woi-ked

some changes, aiul that we nuist take up tlie common law of that period, in

this as in many other particulars, more to locate accurately our point of de-

parture than to fix definitely a stake to which we must tie and adhere. When
wild animals are kept for some purpose recognized as not censurable, all we
can demand of the keeper is that he shall take that .superior precaution to

prevent their doing mischief which their ])ropensities in that direction justly

demand of him." Citing Scribnerv. Kelley. :}8 Barbour (Xew York .Supreme
Court), 14, holding that where a horse is frightened by the ineie ai>pearanc(!

of an elephant in a caravan on a highway, and mischief ensues, his owner is

not responsible. But in that case the Court conceded that the owner or keeper
of fierce wild beasts " is required to exercise such a degree of care in regard to

them as will absoluleb/ prevent the occurrence of an injury to others thruugli
such vicious acts of the animal as he is naturally inclined to commit," and that
though " the elephant is of a savage and ferocious nature, it does not neces-
sarily follow that his appearance inspires horses with terror," and in short,
that the injury which resulted from the horse's fright " is more fairly attri-

butable to a lack of ordinary courage and discipline in himself than to the fact
that the object which he saw was an elephant."
Waterman (2 Trespass, § 860) cites the principal case with approval.
A case very much in point is Vredenhurg v. Belmn, 33 Louisiana Annual,

627. There members of an unincorporated club kept a bear on their premises,
and it slipped its collar and fatally injured a man. All the members of the
club were held liable, including one who was absent, and knew nothing of
the beai-.
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In this country the question of the responsibility of the owner of animals

for injuries done by them while straying, and his duty to maintain fences on
enclosures sufficient to confine them, has been greatly mooted.

The English rule is declared in Lee v. Riley (see p. 113, ante), and mav be

expressed as follows : If through neglect of the owner to maintain proper

fences, a horse strays into the field of a neighbour and there kicks the neigh-

bour's horse, the owner is liable for the daiviage.

This doctrine prevails in some of the United States. The owner of an

animal is liable for an injury done by it while trespassing, without regard

to his knowledge of its propensities. Vein Leuven v. Lyke, 1 New York,

515; 49 Am. Dec. 346 (straying hog killing a lying-in cow and her new-

born calf) ; Woolf v. Chalker, 31 Connecticut, 121 ; 81 Am. Dec. 17c ;.

DoIi)h V. Ferris, 7 Watts & Sergeant (Penn.). 367; 42 Am. Dec. 246 (bull

escaping and killing horse). This extends to the case of a defective par-

tition fence which both parties are equally bound to maintain, Myers v.

Dodtl, 9 Indiana, 290; 68 Am. Dec. 624, the Court observing: "The com-

mon-law rule, in the absence of any statute controlling it, is that the owner
of cattle is bound to confine them upon his own lands." It is said, how-

ever, in ]Voolf V. Chalker, supi-a, that " a dog cannot, l)y entering alone on

the land of another and doing mischief, subject his owner to the action

of trespass quare clausinu, as cattle and other animals which are naturally

inclined to rove."

Where a young stallion was put in a lot surrounded bj^ a fence .such

as was "considered among farmers and usually considered safe," and

leaped the fence and injured a person driving on the highway, his owner

was held to be liable if the jury considered the fence insufficient. Mcllvaine

v. Lantz, 100 Penn. St. 586; 45 Am. Rep. 400. And wliere a stallion

broke a fence and got with foal a mare in the lot of an adjoining pi-emises,^

an action was sustained. Cate v. Cate, 50 New Hampshire, 144; 9 Am.
Rep. 179.

But in most if not all of the Western and Southern States the common-law

rule has been so far modified or abrogated as to allow cattle to range at will,

without liability of their owners to actions of trespass unless the lands tres-

jvissed on were enclosed by good fences. Morris v. Fraker, 5 Colorado, 425

;

Comerford v. Dupuy, 17 California, 308; Seeley v. Peters, 10 Illinois, 130;

Frazier v. Noi'tinus, 34 Iowa, 82 ; Wells v. Beat, 9 Kansas, 597 ; Ritnyan v.

Patterson, 87 North Carolina, 343; Mann v. Williamson, 70 INIissouri, 661;

Chase v. Chase, 15 Nevada, 259; Hinshnw v. Gilpin, 64 Indiana, 116; Little

Rock, §-c. it. Co. V. Finley, 37 Arkansas. 562 ; Montgomery v. Handy, 62 ]\lis-

sissippi, 16; Marietta, Src R. Co. v. Stephenson, 24 Ohio St. 24 ; Banner v. So.

Car. R. Co., 4 Richardson Law (So. Car.), 329 ; 55 Am. Dec. 678 ; Studwell v.

Rich, 14 Connecticut, 292 ; Baylor v. Baltimore. Src. R. Co., 9 West Virginia,

270; Delaney v. Errickson, 11 Nebraska, 533; State v. Council, 1 Tennessee,

305; Mobile, Sfc. R. Co. v. Williams, 53 Alabama, 595. In Macon, Sec. R. Co.

V. Lester, 30 Georgia, 914, the Court said :
" Such a law as this would require

a revolution in om- people's habits of thought and action. A man could not

walk across his neighbour's imenclosed land, nor allow his horse or his hog or
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his cow to range in the woods nor to graze on the old fields or the ' wire

o-rass,' without subjecting himself to damages for a trespass. Our whole

people with their present habits would be converted into a set of tres-

passers."

A very extreme case, illustrating the common-law rule, is Lynns v. Merrick,

105 Massachusetts, 71. The mule of the defendant escaped from his tield

through an insufficient fence into the field of A., thence into the field of B.,

and thence into the field of plaintiff, and injured his mare. Defendarit was

held liable, although A. was bound to keep in repair the fence between him

and defendant, and the fence between B. and the plaintiff was insufficient,

and defendant did not know that his mule was vicious. The Court said

:

" At common law the tenant must keep his cattle upon his own land at his

peril. The defendant, as against the plaintiff', is subject to this common-law

duty, the parties are not adjoining owners, and their obligations are not

affected by the Statute in this respect. It was negligence to turn the animals

into a lot insecurely fenced, for which tlie defendant is responsible if any

injury ensued, without regard to tlie obligations existing between the defend-

ant and the tenant of the next lot. It may be that the defendant would not

be liable in trespass for their escape into that lot, if the tenant of it was in

fault, for no one can recover for an injury to which his own negligence con-

tributed. And yet as to the plaintiff", while the animals were in that lot they

were unlawfully there, and no obligation rested upon him to fence his lot against

them. It was therefore innnaterial what the condition of the fence around the

plaintiff's pasture was."

In Clarendon, ifc. Co. v. McClelland (Texas Ct. Civ. App.), it was held that

where defendant's animals entered on plaintiff's lands, which were enclosed

with a fence sufficient to exclude ordinary cattle, and communicated a dan-

gerous disease to plaintiff's cattle, defendant is liable for the damages, though

he did not know that his cattle were infected ^\ itli such disease. The Court

said :
" In such case the negligence of the owner in permitting nis animal

to thus trespass upon his neighbour is sufficient to create the liability. Bish.

Noncont. Law, 1220-1227 ; 1 Thomp. Neg. 206; id. 18!): Cooley Torts (2d

ed.), 400. If however in such case the owner of the land is also guilty of

negligence, which proximately contributes in causing the injury, he cannot

recover. Walker v. Herron, 22 Tex. 5.5 ; Cooley Torts (2d ed.). oiJ!) ; id. f!2.

There is however great diversity in the decisions in this country as to when a

<lomestic animal is to be considered a trespasser upon land that does not be-

long to its owner. Perhaps in a majority of the States, unless changed by
statute, the rule of the common law which requires the owner of animals to

fence them in, and makesany entry by them upon the land of another without

consent a trespass, even though it be not enclosed, will be found to be in force.

Cooley, Torts (2d ed.), ;j97. In several of the States, and by the Supreme
Court of the United States, however— as we think with better reason— it has

been held that this rule of the common law is so ill adapted to our condition,

and is so in conflict with the practice of our people, indulged for time im-
memorial, that it should not be considered as adopted by us, even in the
absence of statutory provisions abrogating it. Buford v. Ilnutz, \nn U. S. 320 ;



B. C. VOL. III.] ANIMAL. 123

No. 4. — May v. Burdett. — Notes.

Davis V. Davis, 70 Tex. 128. It must be considered as settled in this State

that the failure of the owner of land to construct around it the exact kind of

fence prescribed by the statute does not throw it open to whosoever sees

proper to drive his cattle thereon ; these statutes being regarded as intended

to prescribe an easy remedy for those who do so enclose their land, leaving

those who do not to settle their rights independently of the statute. Davis v.

Davis, supra, Worthington v. Wade, 82 Tex. 26. What then is the iaw ap-

plicable to such cases in this country, in the absence of a statute V We, hav-

ing decided that the common law upon this subject is not applicable in this

State, believe it follows that the owner of an animal is not guilty of negli-

gence simply by permitting it to run at large, unrestrained,* unless he has

notice of the danger attending this ; and if such animal strays upon the unin-

closed land of another, it is not to be considered a trespass. If however the

owner has notice that his animal is liable to communicate disease', or inflict

injury upon others, it would be actionable negligence for him to allow it upon

the commons. See authorities above cited, especially Walker v. Herron, 22

Tex. 55. We also believe that if the owner of land evidences a desire to ex-

clude others therefrom, by erecting a fence around it, his enclosure should be

respected; but unless his fence be such as is reasonably sufficient to exclude

ordinary animals of the kind complained of, his contributory negligence in

failing to provide and keep in repair a proper fence will be a bar to his re-

covering for damages caused by animals entering thereon through such insuf-

ficient enclosure. Cooley Torts, and Davis v. Davis, supra. The Court below

made the liability of appellant dependent entirely upon the finding of the

jury that its cattle were trespassers upon the land of appellees, and while so

trespassing communicated the disease complained of to their cattle ; and it

will therefore not be necessary for us to consider the law applicable to a case

-where the owner of an animal has notice of its liability to communicate dis-

ease, and does not restrain it."

In Bufpit V. Matthews, 145 Illinois, 345 ; 22 Lawyers' Hep. Ann. 55, it was

held that the owners of domestic animals are liable at common law for dam-

ages committed by them in trespassing, without regard to the negligence of

the owner in permitting them to escape, or to the fact of enclosure, or lack of

enclosure, of premises on which they are trespassing, and that the common-

law rule as to the duty of the owners of domestic animals to keep them from

trespassing exists in Illinois, under the Act of 1874, except in districts where

a vote taken under the statute has established the contrary rule, although for

a. long period of time the common-law rule was rejected in tliat State as in-

applicable to its conditions. See note on the general subject, 22 La\-\vei-s' Rep

.\nn. 55.

The wide statutory departure in this country from th;^ common law on this

subject is illustrated in Clarendon Land, Investment, and Agenci/ Co., Limited,

V. McClelland Bros., Texas Supreme Court, 22 Lawyers' Reports Annotated,

lO.'j, holding that the exceptionally small size of young cattle, such as calves

and yearlings, on account of which they are able to pass through or under

l)arbed wire fence, will not excuse the owner of the fence for its insufficiency,

where the statutes allow cattle to run at large, so as to give him a right of

action for their trespass, although when the fence was built all cattle in the
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neiohbourhood were of a larger kind, against which the fence was sufficient.

The Court observed :
" If the fact that all the cattle in the neighbourhood of

his pasture were of large breeds when his fence was constructed would re-

lieve the owner of the necessity of making his fence sufficiently close to keep

out small cattle that might be brought into the country, why should he be

not relieved of the necessity of fencing against hogs, provided there were no

hogs within reach when he made his enclosure i The owner of the little

' dogies ' (as the witness calls them), such as crawled or walked so freely un-

der the wires of plaintiff's fence, had precisely the same right to permit thein

to Croat large as his neighbours had who owned Herefords or Shorthorns

;

and it could nfeke no difference who came first with his cattle in the neigh-

bourhood. It is equally unimportant whether others in the same section or

neighbourhood kept the same kind of cattle or not. It is the right of every

owner of domestic animals in this State, not known to be diseased, vicious,,

or ' breachy,' to allow them to run at large, and this without reference to the

size or class of such animals kept by others in the same neighbourhood." (See

same case on appeal, supra, p. 122.)

No. 5. — WARD r. HOBBS.

(H. L. 1878.)

RULE.

If a person sends pigs to a public market, and there sells

them stating that no warranty is given, and that the lots

are taken with all faults ; there is no implied warranty or

representation that they are, so far as the vendor knows,

free from infectious disease.

So that although the animals were, to the vendor's knowl-

edge, suffering from an infectious disease, and although the

vendor incurred statutory penalties by so bringing them to

market ; he is not liable to the purchaser for the loss, either

of the pigs so bought, or of other pigs which became infected

by those pigs after they had been taken away from the

market.

Quaere whether, if the pigs had been sold without any
express conditions, there would not have been an implied

representation by conduct of the vendor in bringing them
to market, that the pigs were, so far as he knew, free from
infection.
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Ward V. Hobbs.

4 App. Cas. 1.3-29 (s. C. 48 L. ,J. Q. B, 281-289, 40 L. T. 7.",, 27 W. K. 1 14).

Ill' tlii.s case the Court of Appeal had reversed a judgment [14]

•<riveii by the Queen's Bench in favour of the plaintift' in the

•action, now the appellant here.

In August, 1875, Hobbs was possessed of a herd of about ninety

pigs, forty of which were sold to a Mr. Farmer, a miller, residing

near Thatchain in Berkshire. Farmer afterwards, on the 9th of

September, complained to Hobbs that the pigs purchased from

liim scoured, and it was alleged that scour and want of appetite

were symptoms of typhoid fever in pigs ; Hobbs denied that he

knew anything about the pigs being ill or affected in any way.

On the 9th of September Hobbs sent to the Newbury market

thirty-two of his pigs, to be there sold by auctiim : Hobbs would

not give any warranty with them. Among the conditions of sale

were the following :
—

"4. The lots, with all faults and errors of description (if any),

to be paid for and removed at the buyer's expense immediately

.after the sale.

" 6. No warranty will be given by the auctioneer with any lot,

and, as all lots are open for inspection previous to the commence-

ment of the sale, no compensation shall be made in respect of any

fault, or error of description, of any lot in the catalogue.

" 7. If the purchaser shall neglect or fail to comply with the above

conditions his deposit money shall be forfeited, and any lot or lots

that may be unclaimed by the time limited shall be resold by pub-

lic or private sale, and the deficiency (if any), together with the

charges attending such resale, shall be made good by the defaulter

at this sale."

There was an inspector of the market at Newbury, whose duty

it was to report to the justices of the borough the state of the

animals brought into the market. The inspector made his report

in the usual way, saying that he had not observed anything objec-

tionable in the pigs. Ward bought the thirty-two pigs at the

auction, and paid £44 for them, which was a fair price at

that * time and place for healthy pigs. They exhibited [* 15]

symptoms of illness on being driven to the plaintiff's farm,

and all but one of them afterwards died of typhoid fever, and the
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plaintiff also lost some other pigs which he had bought of other

people, and which he asserted had been infected with disease from

Hobbs' pigs. He thereupon brought an action for. damages to

recover compensation for the loss he had thus suffered, and in his

statement of claim suggested a warranty,^ and alleged that the

pigs had been sent for sale at an open and public market at

Newbury.

The cause came on for trial before Mr. Justice Brett at the

Berkshire Summer Assizes in 1876, when the above facts were

proved in evidence, and it was also proved that the pigs showed

symptoms of disease as they were being driven from the market

to Ward's farm. On the part of the defendant Hobbs there was-

the most positive denial that he knew or even suspected that the

pigs were tainted with disease, and the sickness of the pigs shewn

on the way from Newbury market to the plaintiff's farm, was

attributed to their being driven a considerable distance without

food being supplied to them on the road. It was also urged that

no veterinary surgeon had been called in to attend the pigs, nor

had seen them until after death, so that he could form no idea as

to the time at whicli the disease had first attacked them. Some

evidence was given with a view to .show that the defendant had

been aware, before he sent the pigs to Newbury on the 9th of

September, that they were infected with the disease. On the

other hand the defendant's son was called as a witness, and swore

that it was his duty to look after these pigs, that he had done so,

and that he never had any reason to believe that they were

suffering from any disease. The defendant's counsel relied upon

the absence of any evidence of warranty, or of fraud, or deceit, or

of false representation, or of the fact that the pigs were diseased

at the time of the sale. The learned Judge left the whole evidence

to the jury, stating that in his opinion there was some evidence

that the pigs had a disease at the time of the sale by auction,

and that the defendant knew it ; that he must take the ver-

[* 16] diet of * the jury as to the cause of the death of the thirty-

one pigs, and of the other pigs which died on the plaintifT.s

premises
; and he asked the jury whether the defendant knew

that his pigs had a dangerous and infectious disease. The jurors

1 The words were
:
" The plaintiff says, sold thirty-two of such pigs to the plaintiff

that by warranting certain pigs to he free at and for the sum of X44."
from any infectious disease, tlie defendant
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returned a verdict for the plaintiff, and assessed damages in respect

of the loss of the thirty-one pigs and of the sixteen other pigs at

£66. Leave to move to enter a verdict and judgment for the

defendant was reserved. The motion was made in the • Queen's

Bench and the rule discharged. 2 Q. B. D. 331 ; 46 L. J. Q. B. 473.

The case was taken to the Court of Appeal, where the decision of

the Court below was reversed and judgment entered for the defend-

ant. 3 Q. B. D. 150 ; 47 L. J. Q. B. 90. This appeal was then

brought.

After argument for the appellant, counsel for the respondent were

not called on.

The Lord Chancellor (Earl Cairns) :

—

[19]

My Lords, in this case the respondent sold a certain num-
ber of pigs by auction at Newbury market, and the appellant became

the purchaser of those pigs at the auction. There were conditions

of sale under which the pigs were sold, and the fourth and sixth of

those conditions ran in these words : [His Lordship read them,

see ante, p. 122.] My Lords, it turned out that almost immediately

after the sale the pigs, in the hands of the purchaser, showed

unmistakable symptoms of being affected with a contagious and

infectious disease, viz., typhoid fever ; they rapidly died off,

and nearly all * of them ultimately died. Your Lordships [* 20]

have not heard the counsel for the respondent in this

case, and therefore all that I shall say upon this head is this :

that if the finding of the jury is a correct inference from the

facts of the case, that the pigs were infected with this disease

at the time of the sale, and the respondent knew it, then beyond

all doubt the respondent was, both morally and legally, higlily

culpable.

But the question is : Is there a right of action on tlie part of tlie

appellant ?

Now the appellant in his claim puts the case in this way : he

says that by warranting the pigs to be free from any infectious

disease the defendant induced him to buy them ; and then he

alleges that " even if the defendant did not warrant the pigs, the

plaintiff says that the defendant either knowingly, or having good

reason for believing that the pigs were suffering from an infectious

disease, offered them for sale at a certain open and public market

held at Newbury, and sold thirty-two of them to the plaintiff for

£44;" then he says that " the defendant knew that the plaintiff
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was a farmer, and that the pigs would be placed with other pigs,

and would also be turned into certain stubble fields."

Now with regard to the allegations in the statement of claim,

undoubtedly there was no warranty, and the case in that respect

is unsupported. As to the other allegation in the claim that.

sirivpliciter, from the fact of his sending the pigs when they were

in this state to the market, a right of action arises, that was not

mainly, if at all, the ground upon which the case was rested at

your Lordships' Bar. The counsel for the appellant contended that

from what took place at the trial, and afterwards, any technicality

founded upon the claim was out of the question, and that the

appellant might succeed, if he could, by shewing that on the facts

as they were proved there was any riglit of action on his part on

any ground whatever.

The great contest at your Lordships' Bar was this : the appellant

contended that the respondent had made a representation which

was untrue in point of fact, and that the action lay as in the nature

of an action for deceit. Now, my Lords, there can, I apprehend, be

no doubt of this proposition, that if a man expressly states

upon a sale, that he gives no warranty, and that tlie

[* 21] goods *sold must be taken with all tlieir faults, but if

he goes on expressly to say, in addition to that, that so

far as he knows, or believes, or has reason l<i belii've, the uoods

are free from any particular fault, and that the animals (if it

be animals that are sold) are free from any disease, if I say he

expressly states that, and if it can afterwards be proved that to

his knowledge the animals' were tainted with the disease to which
he referred, then there can be no doubt, that notwithstanding

the negation of warranty, an action would lie for deceit for the

false representation. There is no difficulty in reconciling these

two express statements, viz., the one express statement that he

does not warrant, and that the property must be taken with its

faults, and the other express statement that so far as he knows
or believes, the article sold is free from a particular fault. Upon
that part of the case, even if your Lordships had heard the

counsel for the respondent, there would, I think, liave been no
controversy.

But, my Lords, the question here is, not how two express state-

ments of the kind that I have described are to be made to stand
together, l)ut whether in addition to the express negation of war-
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Tanty which I have described, there was any other representation

s.t all.

Now, my Lords, any representation in words there clearly was

not in this ease. The statement, and_ the only statement, actually

made was the one contained in the two conditions of sale which I

have read. Beyond that not a word was said or is alleged to have

been said on the part of the auctioneer, and the respondent never,

in any way, came in contact with the appellant. But what was

contended at your Lordships' Bar was this, that although there

was no express representation made in words, yet there was conduct

€n the part of the respondent which amounted to a representation,

and it was endeavoured to make that out in this way : It was said,

There is an Act of Parliament, the Contagious Diseases (Animals)

Act, which enacts that any person (I am stating the efl'ect of the

<ilause) who sends an animal liaving, at the time, upon it an infec-

tious or contagious disease, to any public or open place, shall be

guilty of an oftence under the Act, unless he shall prove that he was

not aware that the animal was so tainted with disease ; and it was

said, therefore, that the respondent here from the mere fact

of sending his pigs into a public market must be * taken, [* 22]

being of course held to be aware of the law upon the sub-

ject, to. be representing that he was complying with, or at all

events not infringing the law, and that the animals were not tainted

with any infectious or contagious disease.

Now, my Lords, I think it always desirable to abstain as far as

possible from expressing an opinion upon a case which is not

actually the case under consideration, and I desire here to be held

free from expressing any opinion as to what, in a case in which,

there being no negation of warranty, no statement such as I have

read from the two conditions of sale in this case, ought to be the

law as to a man who sent his pigs to a public market knowing

them at the time to be tainted with disease, I observe that in a

case in the Court of Queen's Bench, Bodgcr v. Nichols, 28 L. T. 441,

coming on appeal I think from a decision of a County Court Judge,

my noble and learned friend Lord Blackburn" (or, as he then was,

Mr. Justice Blackburn), seems to have thrown out an opinion that

in a case of that kind, there being nothing upon one side in the

shape of statement or negation, and there being simply the fact of

a man sending diseased animals to a public market to be sold,

that must be held to be a representation by conduct that the

vot.. in. —
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animals were free from disease, and that the person so sending

them mi^rht be liable for the consequences of that representation,

if it turned out to be untrue. My Lords, I repeat that T desire,

so far as I am concerned, to hold myself unpledged if such a case

had to be considered. But that, as it seems to me, is not the case

which your Lordships have now to consider. Your Lordships

have here to consider an actual, clear, unqualified statement, in

writing, on the one hand, and no statement whatever, even in

mere words upon the other hand, but an attempt to raise a conclu-

sion as to an implied statement from conduct. The words of the

statement on the one side are perfectly clear ; they are that the

vendor will not warrant the goods, — that they are open to inspec-

tion, that the purchaser might inspect them, and that the purchaser

must take them with all their faults. Now, my Lords, I hold that

in order to countervail or qualify that, and to cut it down, there

must be something as clear in statement in an opposite direction.

If there had been that representation in words which I began

[* 23] by supposing, namely, that notwithstanding that * negation

of warranty the vendor said that he believed the animals

were free from disease, that might be the foundation of an action

for deceit ; but it seems to me that there is no authority and no

principle upon which, in the face of a clear and unqualified

statement on the one hand, such as I have described, that the

purchaser must take the articles with all their faults, you are

to raise, from the mere circumstance of his sending the animals

to the market, the implication of a representation on the other

hand that the animals were in the belief of the vendor free from

disease.

I, therefore, my Lords, on this part of the case entirely agree

with that which was the unanimous conclusion of the Court of

Appeal in this case.

But, my Lords, there were some minor points in the case sug-

gested as arguments upon which the appeal might be sustained,

and I will refer to them very shortly. Your Lordships have not

heard the counsel for the respondents, and possibly there might

be some question whether some of those points ware onen, but I

will take them as they were urged.

The first of these, which I call the subsidiary points in the case,

was this : it was said that there was here a breach of a statutory

duty, and tliat wherever you have a breach of a statutory duty
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and any person wronged by it, the person wronged has a right of

action. Now I do not stop to consider how far that proposition

can be supported as a general proposition ; a good deal might be

said upon that subject ; but it is sufficient in the present case to

point out to your Lordships tliat the statutory duty here is of this

kind ; it is a duty not to send infected animals into a public

place ; for an obvious reason, lest they should by contact or

neighbonrhood taint other animals and thereby occasion injury to

the public. If in that state of things some person had come for-

ward and said, "You" [the respondent] "sent tainted animals

into this public place, and my animals, in that public place, by

contact or neighbourhood were infected, and I suffered a loss,"

then I could understand the argument. But that is not what

occurred here. What occurred in the public place was the buy-

ing and the selling, and no tainting of other animals, although it

is said that after the pigs became the property of the purchaser

and were taken to his farm they tainted other animals

which were * there. But that is not the gist of the enact- [* 24]

ment, and therefore it appears to me that this argument

altogether fails.

The next of the subsidiary points was this : it was said that

that which was sold here (this I think was rather a figurative

expression than a serious argument) was not really a lot of pigs

but a mass of disease — of typhoid fever. My Lords, to that all I

can say is, that a pig having typhoid fever appears to me not to

lose its identity any more than a man having typhoid fever ceases

to be a man ; and therefore the thing sold was that which it was

professed to sell.

Then again it was said, and this was the last of the minor

points, that what was sold here was not merely infected by disease,

but was a noxious and dangerous thing, certain not only to be

useless in itself but to be a source of evil and danger wherever it

might be carried, and it was likened to the case of a person selling

explosive substances without any warning being given to the pur-

chaser, and without its being known or being made clear that the

possession of the substances was attended with danger. My Lords,

there again I should not wish to express any opinion as to how
far that argument might be urged in a case where there was no

express statement upon the subject of the thing sold ; it is sufli-

cient to say that it seems to me that where you have an article
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sold with a statement, not merely that the vendor does not warrant

it, but that the purchaser must take it with all its faults, this

point really becomes a branch of the first point to which I have

referred ; and you cannot therefore contend that the purchaser is

afterwards to be at liberty to turn round and say, " There was

this fault in the article which I bought which makes it a dangerous

article for me to become the possessor of."

My Lords, those were the arguments which your Lordships

heard urged with great skill and ingenuity by the learned counsel

on the part of the Appellant, but it appears to me that they all

failed, and that the decision of the Court below ought to be

affirmed. I move your Lordships, therefore, that the appeal be

dismissed with costs.

Lord O'Hagan ;
—

My Lords, I do not regard this case as free from difficulty,

[* 25] * That it is not, the conflicting judgments we are recj^uired to

consider make that very plain ; but, on the whole, I see

no sufficient reason for declining to concur with the Court of

Appeal.

The matter, as presented for the appellant, is of the first im-

pression. No authority supports his contention. And its success

Avould involve the establishment of a new principle, and the recog-

nition of a legal presumption heretofore unknown.

The statement of claim relies upon a warranty, but makes no

<;ase of deceit or fraud, or failure of consideration, and contains no

averment that the plaintiff was misled by any representation of

the defendant. Warranty there was none ; but, on the contrary,

the conditions of sale expressly declined the giving of any ; and
purchasers were informed that they might make what inspection

they pleased before the commencement of the sale, and that no
compensation would be given " in respect of any fault or error of

description of any lot in the catalogue." The very ingenious and
exhaustive argument of Mr. Mathews addressed itself to several

points which, as I observe, were not made in the pleadings, and
with which the Lord Chancellor has dealt sufficiently ; but the

real question is that which alone seems to have been raised and
considered in the Courts below, whether the offer for sale in open
market, of itself, under the circumstances proved in evidence,
amounted to a representation of soundness, imposing responsibility
on the defendant for the loss which the plaintiff undoubtedly
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incurred ? I assume, for the purpose of the argument— according

to the verdict of the jury— that the defendant knew of the dis-

eased condition of the pigs when he sent them to market; although,

for my own part, having looked through the report of the trial, 1

am more than doubtful of the correctness of the finding in that

respect. The positive testimony of the defendant to the contrary

has strong corroboration in that of the inspector (a veterinary

surgeon) under the Contagious Diseases (Animals) Act. He examined

the pigs in the discharge of his official duty, and believed them to

be perfectly sound. But taking it as proved that the animals were

known by the respondent to have disease, I should not be prepared

to say, even in the absence of the conditions of sale on which he

relies, that the non-disclosure of the fact would, without more, have

cast liability for loss upon him.

* We must deal with the law as we find it, even though [* 26]

we might desire, in cases of bargain and sale, to compel

more full and candid statements on peril of grave responsibility
;

and that law is stated thus by Judge Story in his book on Con-

tracts, p. 511- "The general rule both of Law and Equity, in

respect to concealment is, that mere silence with regard to a

material fact which there is no legal obligation to divulge, will not

avoid a contract, although it may operate as an injury to the party

from whom it is concealed." And again, at p. 551 : "Although a

vendor is bound to employ no artifice or disguise for the purpose

of concealing defects in the article sold, since that would amount

to a positive fraud on the vendee ; yet, under the general doctrine

of caveat emptor, he is not ordinarily bound to disclose every

defect of which he may be cognisant, although his silence may

operate virtually to deceive the vendee."

I take it that this is a correct statement ; and, if so, as there was

not in the present case any " legal obligation " to divulge the knowl-

edge assumed to belong to the defendant, his simple failure to

divulge it did not nullify the contract ; and could not be taken, as

the appellant insists, either as a representation of the soundness of

the animals, or as a representation that he did not know them to be

unsound. If the vendee bought at his own risk and in reliance on

his own inspection without requiring a warranty, which he might

have made the condition of his purchase, and if there was not —
and no one says there was — any artifice or disguise on the part of

the vendor, for the purpose of concealment, then I should be dis-
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posed to hold, if it were necessary to decide upon such a state of

facts, that the mere silence, which he was not asked to break, did

not impose responsibility. However, the case of the respondent is

different and stronger, and we are not required to pronounce such a

decision.

The argument of the appellant restc upon implication and infer-

ence arising from conduct ; and, no doubt, conduct may amount to

representation as clearly as any form of words. But the express

declaration made in the conditions of sale, in my opinion, forbade

the implication and repelled the inference. The purchaser was

informed that he would have no warranty, and that he was not to

expect compensation for any fault. He was told to inspect

[* 27] for * himself and to judge for himself, and warned that he

must take the consequences of any error he might commit

in making a bad bargain. He had the clearest intimation that the

vendor, whatever might be his state of knowledge, expressly refused

to give any help to a right decision or make any disclosure of

any kind.

The legal result is stated very plainly by Lord Ellenborough
in the familiar case of Baglelwle v. Wn Iters, 3 Camp. ,154, 13 \l.

R 778, the authority of which has never, so far as I know, been

called in question: "Where an article is sold with all faults I

think it is quite immaterial how many belonged to it within the

knowledge of the seller, unless he used some artifice to disguise

them, and to prevent their being discovered by the purchaser.

The very object of introducing such a stipulation is to put the

purchaser on his guard, and to throw upon him the burden of

examining all faults, both secret and apparent. I may be pos-

sessed of a horse I know to have many faults, and I wish to get

rid of him for whatever sum he will fetch. I desire my servant

to dispose of him, and instead of giving a warranty of soundness,

to sell him with all faults. Having thus laboriously freed my.seli

from responsibility, am I to be liable if it be afterwards discovered

that the horse was unsound?" Now the defendant in this case

did precisely what was held by Lord P^llenborouoh to protect a
vendor against liability for all faults, " secret or apparent." And
I repeat, it has not been pretended that he was guilty of any con-
trivance to conceal or to deceive. The condition of sale, by de-
clining to compensate, suggested that there existed, or might exist,

a state of things which, but for it, would entitle to compensation.
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It at once challenged inspection, and aroused attention to the

probable necessity of making it, and so left the purchaser without

reason to complain.

How is the force of this authority sought to be evaded ? Only,

so far as I understand the argument, by reliance on the Contagious

Diseases (Animals) Act. It is said that this Act, making the ex-

posure in a market of animals affected by contagious disease a

criminal offence, warrants purchasers in presuming that persons

so exposing them intend to represent them, and represent them in

fact, as free from such disease ; and that, therefore, responsibility

attaches as on a warranty created through a representation

by * conduct. This is very subtle and not very tangible [*28]

reasoning, and it has failed to satisfy my mind.

In the first place, the condition of sale, by its express refusal of

warranty or compensation appears to me to negative the existence

of any representation of the kind. It is distinct notice to all the

world that there may be faults which the vendor does not choose

to disclose, and for which he will not be accountable. Next, the

assumption, and the gratuitous assumption is, that vendors and

purchasers generally know not merely of the existence, but also

of the terms of the Act, and of its penal operation, and of its

effect in probably deterring the owners of unsound cattle from

bringing them to sale. There may be no such knowledge, and

even if it exists, what reason have we for supposing that men
will not violate the law and brave its penalties, taking the risk

of discovery and the chance of escape ? What right or reason

has anybody to presume that the dealer, by the fact of his

offers to sell, demonstrates, or intends to demonstrate, his com-

pliance with the Act, and consequently affirms the soundness of

the animal ?

In this case, if the jury's finding was correct, the defendant,

knowing he would be guilty of a breach of the statute, subjecting

liim to punishment, ventured on it notwithstanding, and got off

scot-free, for his pigs passed the inspector, and were pronounced

to be without disease. Many similar transactions may and must

take place, for obedience to the law cannot always be expected

when evasion of it may be the source of profit; and I find it

impossible to hold that the mere appearance of animals in a

market can be reasonably presumed to imply their immunity from

contagious illness in anv case, and certainly not in a case in which
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the owner negatives any such implication by refusing to warrant

and insisting on an acceptance " with all faults."

I cannot see any real relation between the penal statute and the

contract we are considering, and I agree with Lord Justice Brett

that the attempt to connect them is "illusory." The Act was

passed for the benefit of the general public; it has nothing to do

with the bargains of particular persons.

Under such circumstances as are now before us, the presump-

tion on which the appellant rests his claim to recover the com-

pensation which the condition of sale forbade him to expect.

[* 29] seems to me to * have no foundation in fact or law, and 1

concur with my noble and learned friend that the appeal

should be dismissed with costs.

Lord Selborne :

—

My Lords, 1 feel compelled to agree in the judgment moved by

my noble and learned friend on the woolsack, though I confess I

do so with some reluctance.

Upon the question of implied representation I have never felt

any doubt. Such an implication should never be made without

facts to warrant it, and here I find none, except that in sending

for sale (though not in selling) these animals, a penal statute was

violated. To say that every man is always to be taken to repre-

sent, in his dealings with other men, that he is not, to his knowl-

edge, violating any statute, is a refinement which (except for the

purpose of producing some particular consequence) would not I

think appear reasonable to any man.

The argument which, for some time, most weighed with me
was, that for a man to sell to another, without disclosing the fact,

an article which he knows to be positively noxious, and which the

other man does not know to be so (even though he expressly

negatives warranty, and says that the purchaser must take his

bargain with all faults) is an actionable wrong. I confess I should

not be sorry if the law were so; but I know no authority for the

proposition that such is the law, even with respect to the particu-

lar case of infectious disease in animals sold. The very nature of

the cond.ition that the buyer is to take the animals with all faults

implies that they may be diseased, without any distinction between
infectious and non-infectious disease ; and I cannot think that the

legislation, which has recently taken place in the public interest,

against particular acts tending to propagate such disease, can make
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that an actionable wrong, as between the parties to a private con-

tract, which would not be so without it.

Judgment of the Court below a^lrmcd, and appeal

dismissed with costs.

Lords' Journal, 12tli November, 1878.

ENGLISH NOTES.

The ca.se of Cooke v. Waring, where sheep trespassed and communi-

cated scab— the defendant not being proved to have knowledge of their

condition— has been mentioned under No. 4, p. 113, supra. There

the defendant clearly would have been liable for an}' ordinary con-

sequence of the trespass, but he was not liable for this special damage

without notice.

It does not follow from tlie princi[)al case tbat, if the result of the

sending the pigs to market had been that pigs of the plaintiff in the

luarket were then and there infected, he would not have been entitled

to a remedy on the presumed intentional injuiy. See per Lord Caikns,

p. 126, s^ipra. And in the case of Envp v. Faullnier, where the de-

fendant placed infected sheep, irltJi knowledge of tlielf condition, in a

tield the fences of which were out of re])air, he was held liable for the

damage by infection to tlie plaintiff's sheep in an adjoining field into

which the former sheep had strayed. Eatp v. Foidkncf (1876), 34

L. T. 284.

And where the defendant on the sale of a cow bad warranted it

sound and (as the jury found) fraudulently represented it to be free

from infectious disease, though he knew at the time that it was suffer-

ing from an infectious disease; he was held liable for the death of five

other cows of the plaintiff, to which the disease had been communicated,

as the direct and natural consequence of his act. MuUett v. 3Iason

(1866), L. R., 1 C. P. 559, 35 L. J. C. P. 299.

AMERICAN NOTES.

The American rule as to implied warranty of provisions is that a wan-auty

of wholesomeness is implied on a sale for immediate consumption as food by

the purchaser himself, but not so where the sale is to a dealer, either at whole-

sale or retail, to sell again. Benjamin on Sales, 6th Am. ed., Bennett's notes,

p. 647; Browne on Sales, p. 144; Howard v. Emerson, 110 Mass. 321; 14

Am. Rep. 608; Moses v. Mead, 5 Denio (Xew York), 017 ; 43 Am. Dec. 676;

Humphreijs v. Comline, 8 Blackford (Indiana), 516 ; Ryder v. Neitrje, 21 ]\Iin-

nesota, 70 ; Sinclair v. Hatliaway. 57 ]Michigan, 60 ; 58 Am. Rep. 327. See note,

73 Am. Dec. 165, citing principal case.

There seem to be no American decisions exactly parallel with the principal

case, but thei'e can be no doubt of the soundness of its doctrine. There could
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not be a clearer case not only of the applicability of the maxim caveat emptor,

but of putting the buyer on his guard by a refusal to warrant and the an-

nouncement that the animals are sold " with all faults."

Two cases in inferior courts of this country may however be referred to.

In Greenly v. Brooks (Kentucky Superior Court, 1892), 13 Ky. Law Reporter,

207, it was held that one who sells animals affected with a contagious disease,

knowing the fact, but failing to disclose it to the buyer, is liable for the con-

sequent infection of other animals of the buyer. And in Cotirt v. Snyder, 2

Indiana Appeals, 440, it was held that the seller's mere concealment of the

existence of the disease will not amount to fraud unless he made some

statement or did some act calculated to suppress inquiry or deceive the

buyer.

Mr. Bennett says (note to Benjamin on Sales, 6th Am. ed., p. 452) :
" If the

sale is * with all faults,' the vendor is not bound to disclose any defects, hidden

or otherwise, though he must not resort to artifice to conceal them." Citing

Smith V. Andrews, 8 Iredell (North Car.), 6 : Pearce v. Blackwell, 12 id. 49
;

Whitney v. Boardman, 118 Massachusetts, 242.

No. 6. — BLOWER v. GREAT WESTERN RY. CO.

(c. p. 1872.)

RULE.

The carrier of an animal, though generally subject to the

liabilities of a common carrier, is excused for injury caused

by the inherent vice of the animal, without negligence, or

want of fitness in the means of conveyance furnished, on

the part of the carrier.

Blower v. Great Western Ry. Co.

L. R., 7 C. P. 6.55-66.5 (s. c. 41 L. ,J. C. P. 268-272).

The points of the case sufficiently appear from the judgments
which were as follows :

—
[*662] *WiLLES, J. This was an action brought in the county

court of Monmouthshire against the Great Western Railway
Company for the non-delivery of a bullock which was delivered to

them at Dingestow Station to be carried by them to Northampton.
The bullock was received by the company under the terms of a

notice which is assailed by the plaintiff. It is unnecessary to con-
sider whether or not the notice was a reasonable one. The ques-
tion for our decision is whether the defendants, upon the facts and

I

I
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findings of the county court judge, are liable as common carriers for

the loss of this animal. Whether a railway company are common
carriers of animals is a question upon which there has been much
confiict of opinion, and although there may be difiicuities in deter-

mining that question, such as induced Lord Wensleydale, in Carr

V. Lancashii'e and Yorkshire Railway Co., 7 Ex. at pp. 712, 713;

21 L. J. Ex. 261, to make the observations which have elicited

remarks from some learned judges apparently to the contrary, it

may turn out after all to be a mere controversy of words. The

question as to their liability may turn on the distinction between

accidents which liappen by reason of some vice inherent in the

animals themselves or disposition producing unruliness or phrensy,

and accidents which are not the result of inherent vice or unruliness

of the animals themselves. It comes to much the same thing

whether we say that one who carries live animals is not liable in

the one event but is liable in the other, or that he is not a common
carrier of them at all, because there are some accidents other than

those falling within the exception of the act of God and the Queen's

enemies, for which he is not responsible. By the expression " vice,"

I do not, of course mean moral vice in the thing itself or its owner,

but only that sort of vice which by its internal development tends

to the destruction or the injury of the animal or thing to

be carried, and which is likely to lead to * such a result. If [*663]

such a cause of destruction exists and produces that result

in the course of the journey, the liability of the carrier is neces-

sarily excluded from the contract between the parties. Tliis

becomes more clear when we consider the reason why a common
carrier is liable for a loss though happening without any negli-

gence at all on his part, unless in the case of the act of God or tlie

Queen's enemies. The reason is so well known and so well

explained by Lord Wensleydale in Wyld v Pickford, 8 M. & W.

443, that it is unnecessary to add anything, or to heap up authi)r;-

ties on the subject. A common carrier is liable as an ordinaiy

bailee for neoliaence ; and he is liable for a loss occasioned l)y

negligence, even tliough the act of God or of the Queen's enemies

conduce to the loss. But he is further liable as an insurer for

losses which occur through no negligence on his own part. It is only

necessary, therefore, to observe that an insurer is not liable for acci

dents happening through the inherent vice of the thing insured, but

only for such as happen through adventitious causes. This is well
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explained in Smith's Mercantile Law, 8th ed. 354, where it is said

:

"The underwriters are not liable for a loss which is necessarily

incidental to the property rather than occasioned by adventitious

causes, such as loss by worms, RoU v. Parr, 1 Esp. 444 ; o R. E. 741
;

or rats. Hunter v. Potts, 4 Camp. 203, 16 R. R. 776 ; or the self-ignition

of damaged hemp." Boyd v. Dubois, 3 Camp. 133. So, in Brass

V. Maitland, 6 E. & B. 470 ; 26 L. J. Q. B. 49, goods of a dangerous

nature were delivered to a ship-owner to be carried, but were so

packed as to conceal their real character, and in consequence of

the insufficiency of the packages, other parts of the cargo were

injured, and it was held by a majority of the Court of Queen's

•Bench that an action lay against the shippers. That case was fol-

lowed by HutcJiinson v. Guioii 5 C. B. (N. S.) 149 : 28 L. J. C. P.

63, and Hearne v. Garton, 2 E. & E. 66 ; 28 L. J. M. C. 216, and

the same law was laid down in Alston v. Herrhuj, 11 Ex. 822 ; 25

L. J. Ex. 177, with regard to goods causing corruption to them-

selves. The rule is very accurately laid down to the same efiect

in Story on Bailments, § 492 a, where the authorities are all col-

lected :
" Although the rule is thus laid down in general terms at

the common law, that the carrier is responsible for all losses

[*664] not occasioned by the * act of God or the King's enemies
;

yet it is to be understood in all cases that the rule does not

cover any losses not within the exception wliich arise from the

ordinary wear and tear and chafing of the goods in the course of

their transportation, or from their ordinary loss, deterioration in

quantity or quality in the course of the voyage, or from their inherent

natural infirmity and tendency to damage, or which arise from the

personal neglect, or wrong, or misconduct of the owner or shipi)er

thereof. Thus, for example, the carrier is not liable for any loss or

damage from the ordinary decay or deterioration of oranges or

other fruits in the course of the voyage, from their inherent infir-

mity or nature, or from the ordinary diminution or evaporation of

liquids, or the ordinary leakage from the casks in which the

liquors are put, in the course of the voyage, or from the spontaneous

combustion of goods, or from their tendency to effervescence or

acidity, or from their not being properly put up and packed by the

owner or shipper; for, the carrier's implied obligations do not
extend to such cases." It is clear, therefore, that the key to the
correct decision of the question raised in this case is given by con-
sidering the defendants as insurers who have not been guilty of
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negligence. And see Angell on Carriers, § 214 a ; Kedfield on

Eailways 3rd ed. 129.

Was, then, what liappened in the course of the journey the

result of negligence on the part of the company's servants ? or was

it attributable to some inherent vice in the bullock which led to its

own destruction ? The facts found in the case seem to me to be

conclusive in favour of the latter view. It is found that the bul-

locl; in question was put into a proper and sufficient truck ordina-

rily used by the company for the conveyance of similar cattle along

their railway, and was loaded in the proper and usual way. That

could not have been found unless the truck was sufficient to secure

the cattle from injury from the ordinary incidents of a railway

journey, including fright occasioned by their novel position and

pas.fiing objects. The company are clearly bound to provide trucks

thac are sufficient to retain cattle under the ordinary incidents of a

railway journey ; but their liability in this respect extends no

further: Amies v. Stevens. 1 Stra. 128. The case expressly find.s

that " the truck was in every respect proper and reasonably

sufficient for the * conveyance of the bullock and cattle [*66r)]

loaded therein," and that " there was no actual negligence

wli atever on the part of the company or their servants with refer-

ence to the bullock, or in the receiving or forwarding the same by

th(.;m." Mr. Bosanquet says it is not found that the company

mi.ght not have provided such trucks that no bullock could escape

unierany circumstances during the journey. The judge finds that

th(; truck was reasonably fit for the conveyance of the animal. We
cannot be led away from that finding by a suggestion that some

possible form of truck might be devised which vrould prevent the

recurrence of such an accident. I think the finding excludes the

notion of negligence on the part of the company, or of the escape

of the bullock arising from anv other cause than its own inherent

vice or restiveness or phrensy ; and for such an injury the com-

pany are not responsible. I think, therefore, that the judgment

should be in favour of the plaintiff for lO.s. only.

Keating, J. I am quite of the same opinion. It is found in

the strongest terms that the escape of the bullock was wholly attri-

butable to the efforts and exertions of the animal itself, and that

its escape was not occasioned by or attributable to the negligence

of the company ; and, further, that the truck was in every respect

proper and reasonably fit for the conveyance of the bullock. It
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would be extremely difficult, upon that finding, to soy that the

escape of the animal could fairly be attributable to anything but its

own inherent vice, which induced it to make violent exertions to

free itself, such as no care or vigilance on the part of the company

could have guarded against.

Judgment accordinglij, tvithout costs.

ENGLISH NOTES.

A similar result was arrived at by the decision of a majoritj' of the

Court of Exchequer (Bramwell. B., and Martin, B., against Pigott,

B.,) in the case of Kendall v. London and South Western Railway

€o. (1872), L. K., 7 Ex. 373, 41 L. J. Ex. 184, where a saddled horse

properly placed in a horse-box m the usual manner was found at the

end of the journey to be injured in the forearm :ind fetlock. T/iere

was a condition in the contract that if any injury hap[)en(!d to the horse

by kicking or plunging, the company were not to be liable. The evi-

dence given on the one side was that the horse was free from vice and

accustomed to travel quietly on a railway journey; and, on the otlier,

that the train travelled without disturbance or interruption, and that

there was nothing to excite the horse. Bramwell, B., and Martin,

B., thought the plaintiff on this evidence not entitled to recover;

Pigott, B., thought he was, on the ground that it lay upon the defend-

ants, in order to excuse themselves, to give affirmative evidence that the

damage occurred through the proper vice of the horse.

The last-mentioned judgment, as well as that in the principal case,

is mentioned with approval in the judgments of Mellish, L. J., and

Mellor, J., in the Court of Appeal in Nugent v. Smith (C A. 1876),

K. C, Vol. I. p. 218, No. 4 of ''Accident." (1 C. P. D. 423, 45 L.

J. Q. B. D. 697.)

In connection with these cases may he mentioned the case of North
Eastern Raihoay Co. v. Richardson, or Richardson v. North Eastern

Raihvag Co. (1872), L. R., 7 C. P. 75, 41 L. J. C. P. 60, where a valu-

able greyhound was delivered to the company with a collar and strap,

and during a change of trains a servant of the company secured that

strap to a fixture on the platform. The dog slipped the collar, and was
run over by a train. It was held that, as the owner by delivering the

dog with the collar and strap had indicated them as the proper means
of securing him, the company were not responsible.

AMERICAN NOTES.

The rule of the principal case undoubtedly obtains in this country univer-
.sally. Agnew v. Steamer Contra Costa, 27 California, 425 ; 87 Am. Dec. 87 :

Clarke v. Rochester, Sfc. R. Co., 14 New York, 570 ; 07 Am. Dec. 205, and note.
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208 ; Mijnard v. Syracuse, &^c. R. Co., 71 New York, 180 ; 27 Am. Kep. 28

;

Michigan, &rc. R. Co. v. McDonough, 21 Mich. 165 ; 4 Am. Rep. 466 ; Kansas,

Sfc. Ry. Co. V. Nichols, !J Kansas, 235 ; 12 Am. Rep. 494 ; Louisuille, Sfc. R.

Co. V. Iledger, 9 Bush (Kentucky), 645 ; 15 Am. Rep. 740 ; Bamberg v. South

Car. §-f. R. Co., 9 S. C. 61 ; 30 Am. Rep. 13 ; Evans v. Filchburg R. Co.,

Ill Massachusetts, 142; 15 Am. Rep. 19; Lindsley v. Chicago, Sfc. Ry. Co.,

SQ Minnesota, 539; 1 Am. St. Rep. 692; Rixford v. Smith, 52 New Hamp-
shire, 355 ; 13 Am. Rep. 42 ; citing and largely quoting from the principal case.

See note, 13 Am. Rep. 53. In Clarke v. Rochester, Sfc. R. Co., supra, Denio,

Ch. J., observed :
—

" But the carrier of animals, by a mode of conveyance opposed to their

habits and instincts, has no such means of securing absolute safety " — as in

the case of inanimate freight— " they may die of fright, or by refusing to eat,

or they may, notwithstanding every precaution, destroy themselves in attempt-

ing to break away from the fastenings by which they are secured in the

vehicle used to transport them, or they may kill each other. In such cases,

supposing all proper care and foresight to have been exercised by the carrier,

it would be unreasonable in a high degree to charge him with the loss. The

reasons stated by Marshall, Ch. J., in pronouncing the judgment of the

Supreme Court of the United States, in Boyce v. Anderson (2 Reters, 150),

have considerable application to this case. It was held that the carrier of

slaves was not an insurer of their safety, but was liable only for ordinary

neglect ; and this was put mainly upon the ground that he could not have the

same absolute control over them that he has over inanimate matter."

No. 7. — MUEPHY v. MANNING.

(Ex. D. 1877.)

RULE.

The cutting of cocks' combs for the purpose of exhibit-

ing the birds as fighting-cocks— cock-fighting being un-

lawful, and. the operation not tending to make the animal

more serviceable to man— is cruel ill-treatment and tor-

ture within the Act for prevention of cruelty to animals,

12 & 13 Vict. c. 92, s. 2.

Murphy v. Manning^.

2 Ex. D. 307-314 (s. c. 46 L. J. M. C. 211-214, 36 L. T. 592, 25 W. li. .540),

Case stated under 20 & 21 Vict. c. 43. [307]

At a petty sessions at Sittingbourne, in Kent, on the

17th of * January, 1876, two informations were preferred [*308]

by the appellant Murphy, inspector to the Eochester and
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Chatham Branch of the Royal Society for the Prevention of

Cruelty to Animals. Pirst, against Manning, veterinary surgeon,

for having, on the 20th of November, 1875, at Eainham, unlaw-

fully and cruelly illtreated three cocks ; and, second, against Saver,

the owner of the cocks, for unlawfully causing them to be so ill-

treated, contrary to 12 & 13 Vict. c. 92, s.
2.i

The appellant stated that on the 27 th of November he went to

Sayer's house, and saw three bantam cocks. Their combs had

been cut off as closely as it could be done, and there were un-

healed scabs, the effect of a wound, on their heads. Sayer said he

had been told at the Crystal Palace that unless the combs were

off he could obtain no prizes, which was the only reason for

having it done. The next day the appellant saw Manning, and

asked him as to the cutting of the combs, and he said he did it at

Sayer's request for the purpose of exhibition. The appellant

asked Manning if he did not consider it caused pain. Manning
replied that there was a measure of pain, but he did not think it

very great, it was soon over ; the birds winced their heads during

the cutting, and bobbed them two or three times when cut. He
mentioned that he had been in the habit of doing it more or less

for forty years past. On cross-examination, appellant said he

could not say whether the birds were cocks or cockerels ; he took

them to be full-grown birds.

The police-constable stated that they looked as though they had
been just recently cut. They were full-grown birds, duck-winged.

James Broad, a member of the Council of the Ptoyal College of

Veterinary Surgeons, stated that in his opinion great pain was
caused to cocks in cutting their combs. The removal did not pre-

vent the cock from suffering disease ; the only object was for

fighting purposes, he knew of no otlier cause for cutting

[*309] them. * On cross-examination, he admitted that he had
never done it himself nor seen it done ; that it might be

done in a minute. There was no portion of the comb without a
nerve which communicated with the spinal cord ; it was a tissue

of blood-vessels.

W. H. Jones, a member of the College of Veterinary Surgeons,

1 12 & 13 Vict. c. 92, s. 2: "n any over-driven, abused, or tortured, any ani-
person shall, from and after the passing mal, every such offender shall, for every
of this Act, cruelly beat, ill-treat, over- such offence, forfeit and pav a penalty
drive, abuse, or torture, or cause or pro- not exceeding five pounds.

"

cure to be cruelly beaten, ill-treated,
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stated that in Ins opinion the cutting would cause pain. There

were nerves separated in the cutting off the comb. The fact of

their wincing showed this. On cross-examination he admitted

that he had never cut a comb or seen it done, and that blood was

no proof of pain. He had studied the habits of fowls.

Frederick Crook, one of the judges of the Crystal Palace poultry

show, stated that it was detrimental to a cock to cut its comb.

It depended upon the class in which a bird was entered, whether

or no it would disqualify the bird. There were exhibition classes

in which it was the practice to " dub " birds, and there were also

classes in which it was the practice not to have them " dubbed."

Harrison Weir, an animal painter and artist, said he had spent

a good deal of time in studying the habits of birds and animals,

.and, in liis opinion, "dul^bing" spoiled the look of the bird, and

must be very painful. He would not interfere with nature.

For the respondents it was contended that the combs were cub

for the purpose of the birds being exhibited, and that it was clear,

from the evidence of Mr. Crook, that the practice was for game-

cocks to be dubbed ; that so far from the operation of dubbing

being cruel, it was for the real benefit of the birds themselves^

inasmuch as in case they quarrelled or fought in the fowl-pen or

yai'd they could not pull one another by the comb, in which way
they often injured themselves ; and that such an act did not come

within the statute.

George Barker, who was a veterinary inspector to the corpora-

tion of Gravesend, and had had sixteen years' exoerience in veter-

inary matters, said, that cutting the comb of a game-cock would

decidedly not create nnich pain. He called a comb a tieshy ex-

crescence, and said it had never been proved that it contained

nerves communicating with the brain. He considered it an ad-

vantage to game birds to have their combs cut, as it prevented

their fighting with one another. He said it was an ordi-

nary * practice to do it in farmyards in Lincolnshire, where [* 310]

he had cut hundreds ; it took a quarter of a minute, and

the bird would eat directly, and did not appear to suffer. The

comb, in his opinion, did not contain a nerve-vein, there were

blood-vessels. In frosty weather the comb gets frost-bitten. He
did not consider it cruelty.

The justices being of opinion that the offences charged were not

of the class contemplated by the statute, dismissed the informations.

VOL. III. — 10
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The question for the Court is, whether their decision was right.

[After argument,]

r* .')12] * Kelly, C. B. I do not hesitate to say that I am most

clearly of opinion that the decision of the magistrates was

wholly incorrect, and that the respondents ought to have been

convicted. The first question is— Is it cruel to cut the combs of

these cocks? Now I admit there are some acts which are cruel

in the extreme, and no legislation can make them otherwise, yet

they are perfectly lawful and not wdthin the Act, because they are

done for some lawful purpose,— as, for instance, the cutting of

horses. The purpose and object may be such as to legalize acts

which would otherwise be within the statute. So as to the much

milder operations upon sheep and dogs, and many other cases

which might be put. But I do not enter into those questions

now. It is enough to deal with cases wlien they arise.

[* 313] The present case, with which alone * I deal, is one which

causes not only pain, but torture.' No one can doubt that

to do it is to "cruelly abuse, torture and illtreat the animal." One

witness treats it as a light matter. I disregard his evidence alto-

gether. I entirely believe the evidence of the member of the

Eoyal College of Veterinary Surgeons, who said it gave great pain.

In cross-examination he asserted, and, I should say, was proud to

assert, that he had never himself done it. The excision of the

nerves from the animal's head must cau.se harrowing pain. We
cannot define the measure, but it must be very severe. There is

the obvious and visible effect of the operation on the bird. He
winces, and throws his head up and down. The fact that it is

quickly done does not make any difference. Let anyone try to

hold his hand over a flame for two seconds, and I think he would
say that half a minute, not to say a minute, was a long time for

an operation of this kind. Then the question is. Is there any
purpose or reason which can legalize or justify an act of such
extreme barbarity ? To my mind the object, as shown by the

whole of the evidence, is that the animal may be used for cock-

fighting. This, which was once legal, is now illegal. Taking off

the combs makes them more fit for fighting. It is cruelty, and an
abuse and ill-treatment, the very words in the Act. As it does
not better fit the animal for the use of man, or for any other law-
ful or proper purpose, it is wholly unjustifiable, and is a criminal
act which comes within the statute.
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Cleasby, B. The magistrates have, as I understand, found

the facts and referred to us as a matter of law whether the case

is within the statute. If, instead of stating the case in that way,

they had found as their conclusion of fact that pain was not in-

flicted under such circumstances, or to such an extent as to

amount to cruelty, there would have heen no case for us to con-

sider. But they have not so stated the case ; therefore I think

they have not drawn that conclusion. They thought, however,

that the purpose for which the act was done, was such that it was

one of a class of cases not within the statute, and upon this they

ask our opinion. I did not agree in that conclusion.

Undoubtedly every treatment of an animal which inflicts pain,

even the great pain of mutilation, and which is cruel in the

* ordinary sense of the word, is not necessarily within the [* 314]

Act. Many cases were put in the course of the argument

in wliich it is clearly not so. Whenever the purpose for which

the act is done is to make the animal more serviceable for the

use of man, the statute ought not to be held to apply. As was

said by Wightman, J., in Bridge v. Parsons, .3 B. & S. 382 at

\^. 385 ; 32 L. J. M. C. 95, " the cruelty intended by the statute is

the unnecessary abuse of the animal." Neither cock-fighting nor

the chance of prizes at a show, nor a prize at an exhibition, is such

a purpose as prevents the word " cruel " as used in the Act, from

applying.

Case remitted to the rtiagistrates with this opinion.

ENGLISH NOTES.

Both in Scotland and in Ireland the question has been raised as to

whether the practice of dishorning cattle, as commonly done in certain

districts, is cruelty within the Statute; and in both countries it has

been held that the operation if performed with due skill and care is not

cruelty within the statute. The Scotch cases are : Renton v. Wilson

<1888), White Justiciary Rep. Vol. II. p. 43, and Todrick v. Wilson

(1891), p. 636 of the same volume. The Irish cases are: Callaghan

V. Society for Prevention of Cruelty to Animals (1885), 16 L. R., Ir.

.325, — in which a similar decision was arrived at, notwithstanding a

former case of Brady v. McArgle (1884), 14 L. R. Ir. 174,— and The

Queen v. McDonagh (1891), 28 L. R. Ir. 204. In the former Scotch

case {Renton v. Wilson) Lord Maclaren says (White Justiciary Rep.

Vol. II., at p. 51 of the report) :
*' The case here is that of a customary

operation, — customary as to a considerable district of the country, and
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performed with a view to a rational purpose, and under the belief that

it is necessary for the well-being and control of the animals. A case-

combining these features cannot be regarded as one of cruelty withiit

the. Act." In the Irish case of Callaghan v. Society for Prevention

of Cruelty to Animah, Morris, C. J., quotes (16 L. E. Jr. at p. 330)-

the language of Baron Cleasby in the principal case, as well as the-

remark of Mr. Justice Wightman in Bridge v. Parsons (1863), 3 B. &
S. 382, 385, 32 L. J. M. C. 95: " The cruelty intended by the statutt^

is the unnecessary abuse of any animal," and of Mr. Justice Grovk in

Sivan V. Scmnders (1881), 14 Cox Crim. Cas. 566, " unnecessary ill-

usage by which the animal suffers; " and prefers the latter definition^

He thought in the operation in question the pain, though temporary,,

was substantial, but that it could n(jt be considered unnecessar}-; for

the object was reasonable and adequate.

In England, however, it was held by a Divisional Court of the-

Queen's Bench Division (Coleridge, C. J., and Hawkins, J.,) on a

case stated by Justices in Norfolk, that the practice is inexcusable.

Ford V. Wile// (1889), 23 Q. B. D. 203, 58 L. J. M. C. 145. The evi-

dence in that case was very strong and detailed as to the amount of

suffering inflicted; and it was stated that the practice had been gen-

erally discontinued in Norfolk, and was not practised in other counties

in England. It was fui-ther pointed out that the purpose might be

substantially attained by other means which inflicted much less,

suffering.

The question was again (in 1891) raised in Scotland in the above-

mentioned case of Todrick v. Wilson by an appeal from a judgment of
acquittal pronounced by the Sheriff-Substitute at Haddington, on tin-

ground of the conflict of opinions in Scotland and England. The case-

was heard by a full Court. It is reported in 2 Wliite Justiciary Rep.,,

p. 636. The case described the operation with minuteness, — the mode
not substantially differing from that adopted in the English case. But
it also found that the operation was skilfully performed; that it effec-

tually prevents the animals from injuring each other, and is for the

benefit of the cattle; and that the other remedies suggested do not so

effectually prevent cattle from injuring each otlier. On these findings
the Court unanimously afiirmed the acquittal. The question was also

(and subsequently to the last-mentioned Scotch case) considered in the-

above-mentioned case of The Queen v. McDonagh (May 4th, 1891, 28 L.
R., Ir. 204) by a full Divisional Court in Ireland consisting of O'Brien,
C. J., O'Brien, J., Johnson, J., Holmes, J., and Gibson, J.; and
on a review of all the cases, the Court followed the case of Callaghan
V. Society for Prevention of Cruelty to Animals, supra, and the Scotch
cases of Eenton v. Wilson, supra, and Todrick v. Wilson, supra, and
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not those of Brady v. McArgle, supra, and Ford v. Wiley, supra.

It is suggested in some of the judgments that the requirements of the

Irish cattle trade may make some difference; and O'Briex, C. J., par-

ticularly observed that the circumstance of the practice having been dis-

<>ontinued, or not being used, in England might be evidence that it

did not serve an}- useful purpose there; whereas there was evidence

that its suppression in Ireland would cost the country half a million

of money.

AMERICAN NOTES.

It was held in Commonwealth v. Tifton, 8 Metcalf (Mass.), '232, that cock-

fighting is an milawful game or sport. The court declined to pass on the

contention that gauie-cocks are not *' implements " used in gaining, but they

said : " The game or sport of cock-fighting is unlawfid because it is a violation

alike of the prohibitions of a statute " (against " unlawful games or sports "
)

" and of the plain dictates of the law of humanity, which is at the basis of

the common law, and specially recognised in the Constitution, which makes
it the duty of the legislatiu'e to ' countenance and inculcate the principles of

humanity.' "' "The Revised Statutes luxve prohibited cruelty to animals, un-

der penalty of fine and imprisonment. But we thiidc it is prohibited by the

principles of the common law as a ci-uel and barbarous sport," citing Souires

V. Whisken, 3 Camp. 141 ; Bex v. Howe!, 3 Keb. .310. '• As being barbarous

-a,nd cruel, and tending to deaden the feelings of humanity, both in those who
participate in it and those who witness it, it appears to us to stand on the

same footing with bull-fighting, bear-baiting, and prize-fighting with fists or

dangerous weapons, all of which, we think, would be considered as unlawful

games or sports." In the same .State it was held that loosing a captive fox

to be hunted by dogs is " cruelty to animals." Commonwealth v. Turner, 1 !.">

Massachusetts, 200.

Many of the United States have statutes against cruelty to animals, among
which is one in Massachusetts against mutilating live lobsters by severing

their tails; one in Illinois against docking horses; one in Vermont against

trap-shooting of live pigeons. On the other hand, in New York it is a mis-

demeanour to feed sparrows! See ' Have Animals Rights?" 38 Cent. Law
Journ. IGO, citing the principal case ;

" The Animal Kingdom in Court."

Brow^ne's "Humorous Phases of tlie Law," 84; Stephens y. State, Go iNIississippi,

4J29. Some of the statutes prohibit cruelty to '' any living creature

;

and in considering a case of needlessly killing a trespassing hog {Grixe v. State,

iM Arkansas, 456), the court said : These statutes " are the outgrowth of

modern sentiment. They spring originally from tentative efforts of the New
England colonies to enforce imperfect but well-recognised moral obligations.

. . . Society could not long tolerate a system of laws which might drag to the

criminal bar every lady who might impale a butterfly, or every man who might

drown a litter of kittens."

There does not .seem to be any .\merican adjudication directly in point.

As to shooting pigeons from a trap for sport, it was lield in Paine v. Bergh,
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1 City Ct. Rep. (N. Y.) 160, to be within the statute against cruelty to ani-

mals ; but the contrary was held in State v. Bogardm, 4 Missouri Appeals, 215,

and vei-y recently in Commonwealth v. Lewis, 140 Penn. St. 261. In the last

case the court said that if the defendant had killed instead of merely wound-

ing the bird, there would have been no doubt that he would not be liable ;

and as he was convicted he was " punished merely for his want of skill ;
" and

they continued : " Skill in shooting upon the wing can only be gained by

practice. It is not so with inanimate objects. There accuracy of aim can be

acquired by shooting at a mark. It is conceded that the sportsman in the wood.s

may test his skill by shooting at wild birds. Why then may he not do the

same with a bird confined in a cage and let out for that purpose ? Is the bird

in the cage any better, or has it any higher rights than the bird in the woods 't

Both were placed here by the Almighty for the u.se of man." The Court seemed

to forget that the purpose can be and is often answered by shooting at glas.s

balls flung or shot into the air.

The use of a dog on a treadmill (it does not appear for what purpose) wa.s^

held not cruel. People ex rel. Walke)- v. Special Sessions, 4 Hun (New York
Supreme Court), 441.
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ANNUITY.

Section I. Duration.

Section II. Abatement.

Section III. Devolution by descent.

Section IV. Whether charged on corpus or not.

Section I. — Duration.

No. 1. — HOUGHTON v. FRANKLIN.

(CH. .1823).

RULE.

An annuity given by will begins to run from the death

of the testator ; and, ordinarily, the first yearly payment

is due at the end of the year from the death. But, if the

annuity is directed to be paid monthly, the first monthly

payment is to be made at the expiration of a month after

the testator's death.

Houghton V. Franklin.

1 Sim. & St. 390-392.

Admiral Graves made two codicils to his will. In the [* .390]

second codicil was contained the following bequest ;
—

" I give and bequeath unto Rebecca Houghton and her mother,

the sum of £160 per annum, clear of all expenses ; they are to be

paid £13 6s. M. monthly. In case her mother should die first, the

same to be continued to the daughter
;
provided that she remains

single." The testator bequeathed the residue of his personal estate

to the defendants, Maria Franklin and Elizabeth Edwards.

The bill was filed by Rebecca Houghton and her mother, for

the usual accounts of the testator's personal estate ; and to have

a sufficient part of the residue appropriated for securing the

annuity of £160.
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In the course of the cause, a question was made as to the time

from which the annuity was to commence ; and that question now

came on to be argued.

Mr. Pemberton for tlie defendants :
—

An annuity given by will does not become payable until the

end of a year after the testator's death. In Gibson v. Bott, (1802)

7 Ves. 89 ; 6 E. E. 87, the Lord Chancellor says :
" If an annuity

is given, the first payment is paid at the end of the year

[*391] from the death." The same point came on * again before

the Lord Chancellor in Fcams v. Young, 9 Ves. 549.

See p. 553, in which case the Lord Chancellor states, that it

was not very well settled whether the tenant for life was entitled

to interest from the death, or from a year afterwards ; but that,

at that time, the opinion of several of the masters was, that it was

not to be paid until two years. Your Honour decided the point in

Btott V. Hoilingworth, 3 Madd. 161 ; and from what your Honoiir

says in the beginning of your judgment in Storcr v. Prcstage, 3

Madd. 167, it must be inferred, that unless there are express

-directions for the commencement of the annuity, it is not to com-

mence until the end of one year after the testator's death.

Mr. Heald, and Mr. Swanston, for the plaintiffs :
—

There is something in the report of Fcarjis v. Young which did

not fall from the Lord Chancellor ; for his Lordship is made tn

say, that an annuitant is no more than tenant for life. But the

contrary was decided in Baglcij v. Bishop, 9 Yes. 6 ; 7 R. R. 132.

There it was held that the direction to lay out £500 in the pur-

chase of an Annuity for the life of the testator's son, was a gift of

the £500 ; and that, upon a bill filed, he might liave received the

money, and the court would not have comitelled the trustees t<»

lay it out in the purchase of an annuity. The cases cited on the

other side are cases of annuities charged upon the residue; but
here the annuity is prior to the residue. The expressions of the
will manifest an intention of immediate payment. The direction

that the annuity is to be paid by monthly jiayments, means
[* 392] * that the annuitant is to receive the first payment at the

end of the first month after the testator's death ; and it is

impossible that the testator could mean that the first payment
was to be deferred until the end of thirteen months after the
testator's decease.

:\Ir. Pemberton, in ro])ly. said, that there was no difference be-
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tween an annuity and a legacy ; for that it was as difficult to pro-

vide a fund for the payment of an annuity as it was for the

payment of a legacy.

The Vice Chancellor :
—

As a will speaks at the death of a testator, it must be intended

that the payment of an annual sum given by it is to commence
from that period, unless there be some circumstances or expression

in the will to control that intention. In this will there is no such

circumstance or expression ; and I am, therefore, of opinion, that

the payment of this annuity ought to commence from the testator's

death.

ENGLISH NOTES.

In the case of (Jlhson v. ]^>otf, 7 Ves. 89, 6 R. R. 87, cited in the

argument, there was a bequest of residue, which included a leasehold

farm and stock to be converted into money as soon as conveniently

might be, upon trust to pay the interest to J. D. for life, and after ber

death to pay tbe capital to ber children. Tbe farm and stock were

sold within a reasonable time (about six montbs from tbe death, during

wbicb time tbe value bad increased). As to tbe other premises a sale

could not be effected, from a defect of title. It was held that tbe ten-

ant for life sbonld have interest on tbe proceeds of tbe farm and stock

from tbe date of conversion; and, it being for the benefit of all tbat

tbe other property should not be sold, a value should be put on it,

and tbe tenant for life should have interest upon that value from tbe

deatb.

In Williams v. Wilson (I860), 5 New Rep. 267, wbere a testator

gave an annuity payable b}' four equal quarterly payments on the iisual

<piarter days; V. C. Stuart held tbat a proportional part onlj' of tbe

annuity was payable on tbe first quarter day after tbe -decease.

In Irvin v. Ironmonxjei- (1831), 2 Russ. & My. 531, tbe testator gave

an annuity of £300 to bis wife, '' tbe first 3'ear's annuity to be paid

within one month after my deatb." He gave other annuities *'])ayable

q^aarterly, tbe first quarterly payment to be made within eighteen cal-

endar months after my death." It was held by Sir J. Leach, M. R.,

tbat the annuity to tbe widow was to commence from tbe deatb, and

that she was to have tbe payment for one year made in advance at tbe

end of one month from tbe death, but tbat sbe was not entitled to have

the payments for subsequent years made in advance; and tbat the other

annuities did not commence to run until fifteen months from the testa-

tor's death, so tbat one (quarter's payment only became due at the end of

the eighteen montbs.

In Astloi/Y. Earl of Essex (1871), L. R.. 8 Cb. 808, a testator de
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vised real estate in trust to pay an annuity of £6000 to his daughter,

and subject thereto directed the accumulation of rents to pay off incum.

braiices, and subject thereto directed a strict settlement of his estates,

and directed that, as soon as the incumbrances were paid off, the annu-

ity of £6000 should be increased to £8000. He gave his residuary

personal estate in trust for payment off of the incumbrances, and to

upply the surplus in the same way as the accumulated rents. He di^d

leaving personalty amply sufficient to pay off the incumbrances. The

Lords Justices James and Mellish, reversing the judgment of Lord

RoMiLLY, M. K., held that, although the trustees did not in fact for

several years payoff all the incumbrances, the annuitant was entitled to

£8000 a year from the testator's death.

An annuitant is not, as a rule, entitled to interest upon arrears of his

annuity. Torre \. Browne (1855), 5 H. L. C. 555, 577. The claim for

arrears has been refused in a suit where the payment was suspended

during the progress of the suit, and although the income of the fund out

of which the annuity was payable was brought into Court, and made

l»roductive: Taylor v. Taylor (1849), 8 Hare, 120. lu this case the

Vice Chancellor observed that the annuitant, as soon as his right was

established by verdict, might have applied to have the sums accruing

due in respect of the annuity set apart and accumulated pending the

<lecree.

AMERICAN NOTES.

In Waring v. Purcell, 1 Hill Ch. (So. Carolina), \[)'d, a testator gave to A.

$500 annually to be paid out of the income of the estate oji the first of March
iluring her life. The testator died in September. Held, that " it accorded

best with the intention that she should be paid on tiie fir.st day of Marcli next

after his death a proportion of the annuity equal to the time that had run after

hi.s death." Follovyed in M'Lemoi-e v. Blocker, Harper Ch. 272.

In GriswnUl v. Griswold, 4: Bradford (N. Y. Surrogate Ct.). 21(5, the testator

directed the payment to his wife of a certain sum, during life, in equal quar-

terly payments on the first Mondays of January, April, July, and October,

such payments to commence immediately after his death. Held, that " in the

absence of any specific direction, tlie first payment would be at the end of a
year, and according to the intention of the testator no payment was to be
made on any day except those named, that they were required to be equal,"

and this excludes apportionment of the first instalment, and on the first Mon-
<lay of October a full quarter is due.

See Booth v. Ammerman, 4 Bradford, 216, sustaining the general rule: also

Craig v. Craig, -3 Barbour Chancery (New York). 70 ; 5 N. Y. Ch. Rep. (F.awy.
Co-op. Ed. 824).

When an annuity is given by will, with a direction for payment quarterly,
the first payment is to be at the end of three months from the testator's death.
Wifigin v. Sn-eii, G Mete. (Mass.) 194; Phelps v. Culcer, (5 Vermont, 4-30.
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No. 2. — BLEWITT /•. ROBEPwTS.

(CH. 1841.)

No. 3.— STOKES v. HERON. (HERON v. STOKES.)

(H. L. 1845.)

RULE.

An annuity given to a person by will is presumably (and

apart from other indications of intention) intended to be an

annuity for the life of that person.

But from the mode of gift, or context, the intention may
be inferred that an annuity is to be perpetual. Such an

inference may be drawn from the circumstance {a) that

there is a gift of property to produce a certain annuity

;

or (b) that the annuity is to be enjoyed longer than the

lifetime of the person to whom it is, in the first instance,

given.

No. 2. — Blewitt v. Roberts.

1 Cr. &riiillips, 274-284 (s. c. 10, L. .) Cli. 342, .344).

The will of Edward Blewitt, dated the 12th of October, 1830, was

partly as follows :
" I give to niy wife Racliael Blewitt, all my

plate, linen, and furniture ; and I appoint my said wife and my son

Edmund Blewitt and Wightwick Roberts executors and trustees of

this my will. And I give to ray said wife £600 per annum for her

life , but not to be liable to the controu] of any future husband
,

but to be paid (piarterly, from time to time, to her, on her receipt

only, and not to be subject to any debts or assignment ; and after

her death, the said annuity to be equally divided between Ann

Rogers Blewitt, Thomas Rogers Blewitt, Henry Blewitt, Georgiana

Blewitt, Byron Blewitt, and Oscar Blewitt, or the survivors or sur-

vivor. I also give to each of them, the said Ann Rogers Blewitt,

Thomas Rogers Blewitt, Henry Blewitt, Georgiana Blewitt, Byron

Blewitt, and Oscar Blewitt £100 per annum during their lives, to

be paid quarterly, with power to leave their said respective annui-

ties at their deaths to any persons they may marry, or any child or

children thev mav leave , Init in case of any of them dying without
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exercising such power, then to the survivors or survivor. I give alsa

to each of them, the said Thomas Rogers Blewitt, Henry Blewitt,

Byron Blewitt, and Oscar Blewitt, as they arrive at twenty-one

years of age, or before, if my said trustees shall think fit, X400 to

put them out in life. But if either of the said last-named

[* 27")] legatees * die before twenty-one years of age, or before

such money be paid to him, to the survivors or survivor.

All the residue of my property I give to my son Edmund Blewitt,

if he should survive me. But in case of his death, to my son

Reginald James Blewitt , and in case of his death also before me,

to my daughter Frances Mary Ann Blewitt.

The testator died on the 8th of March, 1832, leaving his widow,

Rachael, and the six other annui'tants mentioned in his will, who
were his illegitimate children by Rachael before tlieir marriage,,

surviving him.

Shortly after the testator's death, his son Edmund having died

in his lifetime, this suit was instituted by Reginald James Blewitt,

as residuary legatee, against the defendant Roberts and the widow,

who had proved the will, and the six illegitinuite cliildren, for the

purpose of having the rights of all parties declared, and the trusts

of the will administered under the direction of Court.

Pending the suit, Henry Blewitt died, unmanied ; then Rachael

died , and afterwards Oscar Blewitt died, also unmarried ; and Ann
Rogers Blewitt married Robert Stauffer. These circumstances were

stated in a supplemental bill.

Upon the hearing of the cause for fuitlier directions, before the

Vice Chancellor, his Plonour declared, that upon the death of

Rachael Blewitt an amount of stock in the three per cents, sufficient

to produce the annual sum of £600, bequeathed to her during her life,

became absolutely vested in and divisible in ecjual shares between

and amongst Ann Rogers Stauffer, Thomas Rogers Blewitt,

[* 276] Georgiana Blewitt, Byron Blewitt, and Oscar * Blewitt,

as being the survivors of themselves and Henry Blewitt,

living at the death of Rachael Blewitt : and that, upon the death
of Henry Blewitt, an amount of like stock sufficient to produce his

annuity of £100, became absolutely vested in the same parties, as

joint tenants
: and that, upon the death of Oscar Blewitt, he not

having done any act to sever the joint tenancy, his share of the
last-mentioned amount of stock, as well as tlie amount of like stock
sufficient to produce his (u-iginal aMiuiitvof £100, became abso-
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lately vested in Ann Eogers Stauffer, Thomas Rogers Blewitt,

Oeorgiana Blewitt, and Byron Blewitt, as joint tenants.

An appeal, presented by the plaintiff, from this decree, now
came on to be heard.

The appeal having been argued,

—

The LoKD Chancellok (Lord Cottenham) :
— [279]

The first gift is £600 per annum to the testator's wife, for her

life ; and, after her death, the said annuity to be equally divided

between six persons named, or the survivors or survivor. The

YiCE CiiAXCELLOii lias decided that these six persons are entitled

after the death of the widow, to so much three per cent, stock as

would produce £600 per annum. His Honour has decided the same

point in Tvjeedale v. Tivecdale, 10 Sim. 453 ; 9 L. J. 147, and is

there made to express his opinion thus :
" I have always thought,

that if there be a gift simply of £100 a year to A., it is a gift of

that sum which shall be sufficient to produce £100 a year." The

cases referred to in the argument before me of this case, do not

.support that proposition. In Cloiu/h v. Wynne, 2 Madd. 188, the

;gift was of the interest of the residue to A. for life, and at her

<lecease to the plaintiff'; and Sir Thomas PlUxMER held, that the

corjnts of the residue passed. Giving the interest of personalty

without limitation, passes the whole interest, unless there

are * words to confine it to a life interest. Stretch v. [* 280]

Watkins, 1 Madd. 253, decided by the same judge, was an

unlimited gift of the produce of stock. A very different principle

applies to that case ; for as the public funds consist only of perpetual

annuities an unlimited gift of the produce of stock necessarily

exhausts the whole subject-matter. In Philipps v. Chamherlainc,

4 Ves. 51, Lord Alvanley thought that the terms used in the

residuary clause were sufficient to carry the principal as well as

the interest. In Raidingsw. Jenninr/s, 13 Ves. 39 ; 9 E. E. 137, Sir

yV. Grant relied upon expressions showing an intention to give the

capital. Those decisions are founded upon the general principle,

that a gift, without limit as to time, of the produce of the fund,

amounts to a gift of the fund itself ; and when it is clear that the

gift of the produce of the fund is without limit as to time, it is

impossible not to adopt the conclusion that the fund itself is given
;

but if expressions are to be found showing an intention that the

gift of the produce should be limited as to time, such limit will be

the measure of the ccift.
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There is a marked distinction between the gift of the produce of

a fund without limit as to time, and a simple gift of an annuity.

An annuity may be perpetual, or for life, or for any period of years
;

but, in the ordhiary acceptation of the term used, if it should be

said that a testator had left another an annuity of £100 per annum,,

no doubt would occur of the gift being an annuity for the life of the

donee. It is the gift of an annual sum of £100 ; that is, of as many
sums of £100 as the donee shall live years. In Savery v. Dyer, Amb.

139, Lord Hakdwicke, says :
" If one give by will an annuity not

existing before, to A., A. shall have it only for life." In that

[* 281] case, the gift was of an annuity to A. during the * life of B.^

and B. having survived A., the question was, whether the

annuity had ceased, notwithstanding the express provision that it

should be during the life of B.

It is singular that no other case has been referred to, in which

this question distinctly arose ; but in Innes v. Mitchell, 6 Ves. 464 ;,

5 E. R 360, before Sir W. Grant, and before Lord Eldon,^ upon

appeal, the annuity was held to be for life only, although there-

were provisions leading more strongly than any thing in this case

to an inference that the capital was intended to be given, such as

the direction as to the £5000 ; without that direction the gift

would be of an annuity of £200 to the use of a mother and her

children, for her and their use, and the longest liver of her and her

children, subject to an equal division of the interest while more
than one of them should live , a gift not very dissimilar from the

present; and both those very able judges held that the annuity

determined with the life of tlie survivor. If the gift simply of an

annuity of £100 to A. is a gift of that sum which shall be sufficient

to produce <£100 a year, there was sufficient in Innes v. MitcheU
to give to the mother and her children such a sum as would be

sufficient to produce .£200 per annum, without reference to tlie

provision as to the £5000; and yet, notwithstanding that provi-

sion, it was held that there was no gift of any principal sum. It

seems to have been supposed, that the direction that there should

be an equal division of the annuity, implied that the principal

9 ves. 212 ; 7 R. R. 163. The bequest until it is convenient to my executors to
m that case was as follows: " I give to invest £5000 in the funds, in lieu thereof,
Mrs. Janet Innes, relict of my late nephew for her and their use, and to the longest
Alexander Innes, £200 per annum for the liver of her and her children, subject to
use of her.sclf and children

; whicli annuity an equal division of the interest while
is to be paid out of my general effects more tliau one of them alive."
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* producing the annuity was to be the subject-matter of [* 282]

the division ; but there was a similar direction in Innes v.

Mitchell, and in Jones v. Randall, 1 Jac. & Walker, 100 ; and yet,

in neither of those cases, was there any gift of the principal.

It does not appear to me that there is any inconsistency in the

cases. To hold that a simple gift of an annuity to A. does not give

an annuity beyond the life of A., is not inconsistent with holding

that a gift of the produce of a fund without limit as to time gives

the fund itself. In the former case, there is no allusion to any

principal sum. It is, indeed, the course of this court to secure an

annuity by investing a capital sum ; but a testator with an income

much exceeding the annuity given is not very likely to contemplate

.any such investment. He may, indeed, be without the immediate

means of making it ; as, for instance, if his whole property consisted

of long leaseholds. If a testator were minded to give .£10,000, can

it be supposed that he would set about effecting this object by giv-

ing £500 per annum to the intended legatee, without making any

mention of the £10,000, or of any other capital sum ? To carry

into effect the gift of an annuity of £500 by raising £10,000 out of

the estate, would, probably, be very foreign from the testator's

intention. I feel no disposition to question the doctrine laid down

by Lord Hardwicke, and followed in the cases I have referred to

;

and if I did, I should not feel at liberty to depart from a rule

established upon such authorit3^

The petition of appeal contains a claim, on the part of the resid-

uary legatee, to the sixth part of the annuities given to Henry

Blewitt, who died in the lifetime of the tenant for life ; but it

appears to me that as to the £600 per annum, the five

survivors are entitled to the * whole as tenants in common. [* 283]

The gift is to the mother for life, and after her death, to

the six children, equally to be divided between them, or the sur-

vivors or survivor. The subject-matter of the gift is an annuity of

£600, and the period of division was the death of the mother, and

to that period the survivorship refers, and at that time there were

but five living. The same result attaches to the £100 per annum
given to Henry, although for a different reason, for in that gift there

was no prior estate for life, but the survivorship is between the

eivi~^'t,'iii*^^Sj in case of any of them dying without exercising the

power (^iven.

The Vice Chancellor's decree must be reversed, and a declarn-

tion to the above effect substituted.
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No. 3. — Stokes v. Heron.

12 CI. &Fiu. lGl-20.3.

[161] William Heron, late of Dublin, Esq., deceased, on the

8th of June, 1815, made his will, which was throughout

in his own handwriting (executed so as to pass personal

[* 162] * estate), and which contained, among others, the follow-

ing clauses :
—

" My will is, that whatever I die possessed of, or any way

entitled to, together with whatever property my wife may be any

way entitled to, shall produce to my wife an annuity of £100 per

annum, — to each of my daughters £100 per annum, for them-

selves and their children, — to my wife's mother an addition to

any property she may possess, so as to make up to her during her

life an annuity of £100 per annum,— said annuities, after the

decease of my wife and her mother, to be equally divided among

my three children, William, Mary, and Julia Louisa, but my
will is that my wife and her mother shall enjoy their annuities

as above for their lives and the life of the survivor of them, so

that the survivor of them shall possess an annuity of £200 per

annum, to be after the decease of both equally divided between

my three children ; all the rest and residue of my property or

possessions I give and bequeath to my son William.

"

Mary Heron, one of the children of the testator, having died

after the making of this will, unmarried and without issue, the

testator, after her death, on the 24th May, 1817, made a codicil

in the following w'ords :
—

" It having pleased Almighty Providence to take away my
daughter Mary, it becomes necessary to alter the disposition of

my property, after my decease, as far as relates to her. I there-

fore now declare it to be my will, and I hereby direct that the

£100 per annum, &c.
,
provided as within directed for my daugh-

ter Mary, shall be divided equally between my daughter Julia

Louisa, and my son William, and that my will as within ex-

pressed shall remain in all other respects unaltered.

"

The mother of the testator's wife having died in the year 1822,

the testator, on the 4th of July, 1829, made another codicil in

the words following •—
" And in case my son William shall die without leaving

[* 163] * issue male, lawfully begotten, my will is, that, after the
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decease of my wife Mary, and my daughter Julia Louisa, my
remaining property shall then be equally divided between my
sister Anne Owen, and any daughters by George Taylor Owen,

her present husband, she may liave then living, and my sister-in-

law Charlotte Heron, widow of my late brother Edward, and any

children she may have by my late brother Edward, then living,

share and share alike.
"

On the 15th July, 1S!^9, the testator made a third codicil in

the words following :
—

•

" If under any circumstances the whole of the property I leave

should fail to produce to my son William an annuity equivalent

to that bequeathed to my daughter Julia Louisa,— viz., £150 per

year, it is my will that the actual amount of income, whatever

that may be, shall then be divided into ten equal parts, four of

which parts shall be paid to my wife Mary, and three parts to

my daughter Julia Louisa, and the remaining three parts to my
son William, this arrangement to continue until the income shall

afford the full annuities of £200 to my wife Mary, £150 per year

to my daughter Julia Lousia, and at least £150 per year to my
son William.

"

The testator died in October, IHol, without having altered or

revoked his will or codicils, leaving Mary Heron, his widow, and

William, and Julia Louisa Heron, his only children and next of

kin him surviving, and leaving only personal property which

exceeded in value £10,000.

Mary Heron, the widow of the testator, shortly after his death

proved his will and codicils in the Court of Prerogative in Ireland,

obtained probate, and possessed herself of all the personal estate

and effects of the testator.

In November, 1832, his son William died intestate, unmar-

ried, and without issue, and Mary Heron, the testator's

* widow, obtained administration of his goods and chattels. [* 164]

Anne Owen, the sister of the testator, and named in the

codicil of the 4th day of July, 1829, died in July, 1832, intestate,

leaving two children, Charlotte Owen, and Julia Owen, her sur-

viving, by George Taylor Owen, in the codicil named.

After the death of the testator William Heron, his daughter,

Julia Louisa Heron, intermarried with the appellant John Stokes,

previously to which a settlement, dated lltli November, 1831, was

executed, whereby the annuity devised to Julia Louisa Heron, by

VOL. III. — 11
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the testator, and all properties which she could have or claim under

the testator's will, were vested in trustees for her own and her

husband's use for life, and then to the issue of the marriage. The

appellant, Louisa Stokes, was the only issue of this marriage.

Mary Heron, the testator's widow, and Julia Louisa, his daughter

and the wife of John Stokes, both, died in October, 1834.

A bill was tiled in the Court of Chancery in Ireland, by the

respondents against the appellants, to carry into effect the trusts

of the will, the object of this suit being (among other things) to

obtain the opinion of the court on the question, whether the

annuities were to be considered, under the terms of the will and

codicils taken together, as perpetual or only as life annuities.

In February, 1841, Lord Plunket pronounced a decree, 3 Ir. Eq.

Rep. 163, to the effect that they should be considered perpetual

annuities. The cause was afterwards reheard before Lord Chan-

cellor SUGDEN, and on the 4th Feb., 1842, his Lordship pro-

nounced a decree, 4 Ir. Eq. , Rep. 284; 1 Connor and Lawson,

270 ; 2 Drury and War. 89, reversing the decree of Lord Plunket,

and declaring that the several annuities ceased and determined

on the death of Julia Louisa Stokes, and that the several

[* 165] chattels and other properties * of the testator had, by the

deaths of Julia Louisa Stokes and her mother, Mary Heron,

and the death of her brother, William Heron, without leaving

issue male, become distributable as part of the residuary property

of the testator. This was the decree appealed against.

The appeal having been argued,

[* 176] * Lord Brougham. — My Lords, in this case, which arises

upon the construction of a will not very artificially framed,

— apparently drawn without professional assistance, — the ques-

tion, and the only question before your Lordships, brought here

by appeal from the decision of the present Lord Chancellor of

Ireland, reversing a decree of the late Lord Chancellor of Ire-

land, arises upon the interests taken by certain legatees, annui-

tants under that will, with three codicils thereunto annexed.

The question is, whether or not the annuities taken under those

gifts in the will and codicils are in perpetuity, or for the lives

of the grantees (legatees) only.

My Lords, this case appears to have undergone great considera-

tion below ; to have been fully argued in the first place at the

Bar, upon the two several occasions in 1839 and 1841, when it
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came before the Court ; and to have received also great consider-

ation from the two learned Judges,— Lord Plunket in the tirst

instance, and Lord Chancellor Sugden .in the last. It therefore

became your Lordships (and accordingly your Lordships took that

course) to pause before giving your opinion, placed as you found

yourselves, which way soever you should decide, in the predica-

ment of negativing the conclusion at which one learned

Judge below, in very high station, had arrived. *If you [* 177]

affirmed the decision, and gave judgment for the re-

spondents, you concurred in a judgment negativing the doctrine

laid down, and refusing to adopt the conclusion arrived at by

Lord Plunket : if, upon the other hand, you reversed the deci-

sion, and gave your decision for the appellants, you equally

(though affirming the decision of Lord Plunket) reversed the

decision of a learned Judge of high station in the Court below,

the present Lord Chancellor. For these reasons the judgment

to be given became matter of anxious deliberation with your

Lordships, both during the argument and subsequently at its

close; and your Lordships naturally took time to consider which

of the two decrees you should pronounce, beset as each course

wai with considerable difficulty.

[ must say, however, that the difficulty which I have now
stated is the only one which, upon a full consideration of the

ma.tter, I have been able to find embarrassing our proceedings;

for when you come to construe this will, with its codicils, —
when you examine the instrument itself, and the authorities

which have been appealed to, — I really do not consider that it

is a doubtful matter which way the testator intended, and which

way you must conclude and decree, that the annuities should be

enjoyed by the legatees.

My Lords, when you look to the first position laid down in

both the judgments below, you find additional reason for holding

that it is clear and free from all reasonable doubt, which conclu-

sion you should adopt. Here there is no difference between those

learned Judges, except as to the grounds of their opinion ; for

both have arrived at the same conclusion upon that which I hold

to lie at the foundation of this case, and to be most important,

indeed to be decisive of the question,— namely, the interest given

by the will itself, which here, as in all such cases, is more

or less to be taken as the primary and governing * instru- [* 17S]
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ment. Both the learned Judges agree as to the interest given

by the will itself, and which would most undeniably have been

admitted to be taken by the legatees if the will liad stood

alone, no codicils being annexed to it. It is very material to

hnd, and very comfortable to those who have now to decide the

case, that both those learned Judges held that the will by its

constitution gave a perpetuity in the annuities ; both agree that

this perpetuity must have been taken under the will had there

been no codicil afterwards to alter or explain it. It is true that

the two learned Judges arrived at this conclusion by different

paths. Lord Plunket held that it rests mainly upon the rule

in Wild's Case, 6 Co. Eep. 17 ; whereas Lord Chancellor Sugden,

from whom the appeal immediately comes, though agreeing in

the conclusion, will not rest it upon the rule in IVild's Case, but

upon the first portion of the will, which lays down the constitu-

tion, according to him, of this annuity. The will says, " That

whatever I die possessed of, or in any way entitled to, together

with whatever property my wife may be any way entitled to,

shall produce to my wife an annuity of £100 per annum, — to

each of my daughters £100 per annum, for themselves and their

children, — to my wife's mother, in addition to any property she

may possess, so as to make up to her during her life an annuity of

£100 per annum, — said annuities, after the decease of my wife

and her mother, to be equally divided among my three children,

William, Mary, and Julia Louisa ; but my will is, that my wife

and her mother shall enjoy their annuities as above for their lives

and the life of the survivor of them, so that the survivor of them
shall possess an annuity of £200 per annum. " And then he dis-

poses of the residue.

Now this which I have read includes both the ground taken

by Lord Plunket and that taken by Sir Edward Sugden
,

[* 179] * Sir Edward Sugden, rejecting that which is founded

upon these words, "to each of my daughters £100 per

annum for themselves and their children. " Lord Plunket upon
these words applies the rule in Wild's Case. Sir Edward Sugden
rejecting that rule in its application to personalty, or feeling so

strong an inclination to refuse such application that he will not

rely upon it, rests his opinion in favour of the perpetuity upon the
words, " My will is, that whatever I die possessed of, or any way
entitled to, shall produce to my wife £100 a year, and to each of
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my daughters and their children £100 a year. " My Lords, this

makes it the less necessary to inquire which of tiie two grounds

is the safer whereupon to rest this inference, because qiutcunqiti:

via data there is the conclusion in favour of a perpetuity adopted

by both those learned Judges. But I think it right to state,

that having much considered this question, and looked into the

grounds of Lord Chancellor Sugden's refusal to extend the rule

in Wild's Case to personalty, I have not been able to follow him

in that opinion. In his very able judgment, — I mean the second

part of it, — that which he gave upon the 4th of February, after

he had more thoroughly considered the cases, — he says, 2 Dru. &
War. 106, " I should have felt a strong disinclination to apply

the rule in Wild's Case without necessity, to personal estate. In

later times, in the case of Knight v. Ellis, an example has been

set of a similar disinclination" Now wdien you look to Knight v.

Ellis, 2 Brown's Ch. Cas. 570, you find no such evidence of any

disinclination to extend the rule in WildJs Case. I have read it

with very great care ; I have spelt every part of the judgment. I

will not say that either that which is decided by Lord Thuklow,

or the words he uses in giving that decision, are inconsistent

with the supposition of his having felt the disinclination ascribed

to him, nor will I say that the case does extend the rule in

Wild's Case to personalty; but I cannot find, * from first [* 180]'

to last, in Lord Thurlow's judgment, — either in the

thing decided or the language used in deciding it, — anything

betokening a disinclination to apply the rule in Wild's Case to

personalty. On the contrary, lipid's Case is never actually

referred to in Knight v. Ellis ; it is not mentioned ; nor is any

reference made to the rule. The case may be consistent with such

a ilisinclination ; but the report in Brown, which is fuller perhaps

than is usual with that meagre and unsatisfactory reporter, gives

no such indication. In the argument at the Bar, undoubtedly,

there is a remark thrown out, with reference rather to Sonda//'s

Case, 9 Co. Rep. 127, than to Wild's Case, for Wdd's Case is not

even mentioned at the Bar ; there is something thrown out by the

counsel of a difference between real and personal property, but

not a word is to be found in the judgment, nor in the several

interruptions of the counsel by the Court during the progress of

the argument.

It is then said by Lord Chancellor Sl'GDKN that Lord Plunket
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had laboured under a misapprehension of Wild's Case. I must

really, in justice to that learned person, state that this is alto-

•-•ether a mistake ; for he laboured under no misapprehension what-

ever. Sir Edward Sugden states the mistake to be this, that

Lord Plunket appeared to have considered the cases to be per-

fectly analogous, while there is really a great distinction between

them. Here, says Sir Edward, the gift is to them and their

children, all in one sentence ; but in Wild's Case, he says, the gift

was to one and his wife, and after their decease to their children.

The mistake is Lord Chancellor Sugden 's, and not Lord Chan-

cellor Plunket's. The rule in Wild's Case, — not that part

which is the case then at bar, namely, where the children are

alive at the time, which is the only point actually decided, —
but the rule in Wild's Case, or what is called the rule in Wild's

Case, as regards unborn issue, is the resolution stated, not

[* 181] * respecting the case then at Bar, but respecting a case

which is put by the Court.

Now upon looking at that case so put, and to which alone the

rule applies, your Lordships will find that Lord Pluxket is per-

fectly accurate, — as accurate as it is possible to be, — in his

reference to the case. Sir Edward Sugden thinks that the reso-

lution respecting unborn issue (which is all we have to do with

here) was with respect to a gift to one and his wife, and after

their decease to their children. It is no such tiling; and I will

read to your Lordships what the rule in Wild's Case is. " It v.-as

resolved for good law," — this is the rule in question as regards

unborn issue, — " that if A. devise his lands to B. and to his

children or issues. " That is exactly the case now at Bar ; it is

not to B. first, and then to the children. It is perfectly true

that if you look to the margin, which goes upon the case before

the Court, and not upon the second resolution, it says, " devise to

A. for life, remainder to B. and the heirs of his body, remainder

to W. and his wife, and after their decease to their children.
"

That was the case then before the Court ; but it was not the case

upon which the rule respecting unborn issue was laid down.
Lord Plunket, not confining himself to the margin, which is

the work, not of Lord Coke, but of his editor, goes to the words
of Lord Coke himself, and finds it said, " It was resolved for good
law, that if A. devise his lands to B. " —not to his children after

his decease, but to B., — " and his children or issues," then so
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and so. Therefore it is quite clear that Lord Plunket is per-

fectly right in his statement of the rule in WihVs Case, and that

Sir Edward Sugden thought him wrong, probably by looking to

the margin instead of the case. Be the cause of his mistake,

however, what it may, it is he that has fallen into an error, and

not Lord Plunket ; nevertheless, it may very well be that the

rule is confined to land, because undeniably Wild's Case is one

arising upon real estate. But all I wished to add was,

that there * is no authority, either for saying that Lord [* 182]

Plunket mistook Wild's Case, or that Knight v. Ellis, 2

Brow. Ch. Cas. 510, betokened a disinclination of Lord Thurlow
to apply Wild's Case to personalty.

And, my Lords, it is remarkable, that not only the second reso-

lution in IVild's Case, but the case cited by Serjeant Bendloes,

Bendl. , Case 124, p. 30, which is quoted by the Court in Wild's

Case almost as an authority for the rule then laid down, is exactly

of the same kind with the one now before us, except as regards

the nature of the property; for the Serjeant's case was that of

one devising land " to husband and wife, and to the men children

of their bodies begotten ; " not after their decease, as Sir Edward
Sugden supposed JVild's Case to be, but precisely as in the present

will; and this fortifies my statement of Lord Plunket having

been quite correct in his statement of that old case.

It is remarkable that in those other cases, to which your Lord-

ships may refer, you will find that there is no disinclination ex-

pressed to extend the rule ; nay, I should say, that, taking the cases

altogether, — and I have carefully gone through them, as it was my
duty to do, out of respect for the learned Judge below, and the

great importance of the question generally, — I can find no reason

to doubt that they seem to have assumed, both at the Bar and

upon the Bench, generally speaking, — I will not say in every

instance, but generally, — they seem to have assumed that the

rule in Wild's Case was not confined to real estate. Your Lord-

ships will find, — for instance, in Ex parte Williams, 1 Jac. &
W. 89, — that no distinction is taken between real and personal

estate as to the application of Wild's Case. So in Moyale v.

Hamilton, 4 Ves. 437, no distinction is taken. The Master of

THE Polls argues there much in the same way a? we have

argued here, though personalty was in question, * on the [* 183]

application of the rule, — that is to say, upon the prin-
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ciple of the rule, — I don't recollect whether or not he mentions

the rule, but lie argues much in the same way as we do here, upon

the absurd and unjust consequences that would follow from not giv-

ing the absolute interest in personalty or the estate tail in land.

My Lords, another case, of Crone v. Odell, 1 Ball & B. 449 ; 3

Dow, 61, 15 E. Ft. 20, appears to have been much considered in the

Court below, where a bill was filed to establish the rights of

legatees to both real and personal property, and where the Lord

Chancellor, in 1811, had the assistance of the learned Lord Chief

Justice (DowNES), who went very fully into the question, and

gave a very distinct abstract, — and, I should say, an authorita-

tive abstract, — of the doctrine referring to WihVs Case ; and in

the whole of that argument I observe that no distinction whatever

is taken between realty and personalty ; it is true the attejition

of the Court was mainly directed to a disputed real succession

;

but no such distinction whatever was taken.

Then, my Lords, we were told that in the case of Buffar v.

Bradford, 2 Atk. 220, Lord Hakdwicke inclined to deny the

application of WiUVs Case to personal estate ; and that, I find in

one or two text writers, is the prevailing opinion, sanctioning Sir

Edward Sugden's notion that such a doctrine is to be extracted

from that case. When I look to that case itself, however, I

really cannot say that I think Lord Chancellor Hardwickk has

there clearly laid down any such thing. In the 3d paragraph of

the 222d page, no doubt, there are words that look like an indi-

cation of sucli opinion being held by his Lordship; but the

remarkable part of it is what follows in the next paragraph.
" It is the time of possession," says his Lordship, " in the present

case, which takes it out of the reasoning in IFild's Case ;

[*184] for here Mrs. Buffar and her children are to have * four-

eighths, and are to take at the same time as joint tenants.
"

Now, if Lord Hardwicke had been of opinion that the rule in

Wild's Case did not apply to personalty, he would not have given

this reason at all, but he would have said at once, " Why, this

case has no application here, because I am of opinion that it does

not apply to personalty. " Instead of which he says, " It is the

time of possession in the present case" (a totally different consid-

eration) " which takes it out of the reasoning in JFi/d's Case.
"

My Lords, I ought also to add, that there is a case of Doe d.

Gigy v. Bradle//, 16 East, 399, which arose upon leasehold. It
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was upon the limitation of a term to S. K. 's children, " share and

share alike, and the survivor thereof" (of those children) " and their

children," which are just the words now in question. It was

held " that the children took an absolute interest in the term," —
a chattel interest, — share and share alike, ^subject to survivor-

ship for lives. That does not, therefore, go at all against the

application of the rule ; on the contrary, it rather favours it ; and

I find that in one of the arguments at the Bar, Wild's Case is

referred to, though it is not referred to in the judgment given by

Lord Ellexborough. It is therefore quite clear that IFild's Case

was brought before the Court ; and I see nothing whatever in the

course of the argument upon the Bench to distinguish it, and to

take the case of personalty, or chattel interest, out of the applica-

tion of the rule; and the decision was in accordance with the

rule. There was cited also Oftcs v. Jackson, 2 Str. 1172, which

is another case upon the same point.

My Lords, with respect to Blcvntt v. lioberts, 10 Sim. 491 ; 1

Craig & Ph. 274, 10 L. J. Ch. 342, a7ite, p. 151, there were two

matters in that case disposed of. It does not at all decide

the question of the application of Wild's Case ; but * there [* 185]

were two matters disposed of. The Vice Chancellor

had taken a view of the subject whicli appeared to the Lord

Chancellor, my noble and learned friend near me, to be unten-

able, namely, that without those words an annuity was a jierpetual

interest. Now that is a very different thing from applying the

rule in Wild's Case, where the words exist, and the Lord Chan-

cellor (in which I should liave entirely agreed) says, " I do not

see how this could be a perpetuity ;
" but then the rest of the

decision, though it does not bear immediately and decisively upon

the present question, is mi^ch more in favour of the application

of the rule than against it. It certainly cannot be said that in-

reversing that decision of the Vice Chancellor his Lordship

at all broke in upon the principle, that the rule in Wild's Case

is of a general application.

For these reasons, therefore, I certainly agree with Lord Chan-

cellor Plunket, that the rule in Wild's Case of itself, is applica-

ble to personalty ; and this is enough to support his decision as

to the two daughters. But the terms of the will being sufficient,

independent of the rule, to support the conclusion that, had the

will stood alone, it would have given a perpetuity, and not a life
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interest, it becomes unnecessary for your Lordships to decide

whether the rule in Wild's Case applies to the present case or

not. I have thought it my duty, from the sincere and unfeigned

respect which I feel for that most eminent person Lord Plunket,

to state that my opinion agrees with his. But I agree also with

Sir Edward Sugden entirely, that even if the rule in Wild's

Case was out of the question, the words are sufficient in that

which forms the constitution of the annuity, — the first words of

the will, — to give a perpetuity of themselves.

Then, that being the case, we have made a very material step,

and we have by means of that step put our foot upon a ground of

great importance in disposing of the whole construction

;

[* 186] because our position amounts to this, that * but for some-

thing in the codicil the whole would be clear; and we

have the concurrence of both learned Judges, — confiicting upon

the ultimate conclusion they arrived at after construing the

codicils, — differing in the route by which they came at this first

or intermediate conclusion, —we, nevertheless, have them agree-

ing in the proposition, that the will standing alone gives a per-

petuity, and not a life interest.

Then I take leave to make another step. My opinion is, that

if you find the will so clear by itself, and the perpetuity so irre-

fragably established by that will, in order to restrict that per-

petuity to a life estate, — in order to alter the will, — in order

to revoke the gift of the perpetuity, the codicil must be found to

be clear and unincumbered with doubt, because the will, stand-

ing clear and unincumbered with doubt, cannot otherwise be

altered, — cannot otherwise be revoked. The interest by the will

given cannot be cut down to a life interest, unless by clear and
undoubted matter in the codicil, — " by indication plain," as was
said by the Court in a celebrated case, — " by indication plain

"

of a contrary intention to what prevailed at the time of making
the will. There must appear clearly to have been in the mind of

the testator, when he made the codicil, an intention opposite to

that which he had when he made the will. For I am entitled

to deny that tlie will is doubtful, when both those learned
Judges, though upon different grounds, held it clear. Moreover,
even if I admit that there is a doubt on the gift in the will,.

before I can hold the decision below to be right, I must see that
the codicil quite clearly explains tliat doubt ; otlierwise we are
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still in the doubt that the will left us in. But in truth no one

says there is a doubt ; all agree that, standing by itself, a per-

petuity was constituted by the will ; consequently the codicil

must be undeniably sufhcient to alter that original gift, and cut

it down to a life interest, else the gift as originally nuide must

stand. This is (^iiite plain and undeniable.

* We come now, therefore, to the codicil. He had given [* 187]

William his annuity and the residue by the will. Then,

passing over the first codicil, you come to the second, upon which

the decree below mainly rests. " And in case my son William

shall die without leaving issue male lawfully begotten, my will

is, that after the decease of my wife Mary and my daughter Julia

Louisa, my remaining property shall then be equally divided

between my sister Anne Owen and any daughters by George

Taylor Owen, her present husband, she may have then living,

and my sister-in-law Charlotte Heron. " In short, he gives it

away from his issue to his sisters. At first I thought there was

very little in the argument, and that it savoured of refinement,

which was raised upon the use of the word " and ;
" but u})on

further consideration I incline to go along with that view. I do

not t,hink it necessary for the case ; but still I think it aids it.

No doubt, having given a perpetuity in the will, if he meant t<>

alter and revoke it, cutting a perpetuity down to a life interest,

he would much more naturally, be he a learned or be he an

unlearned maker of an instrument, have begun with any other

word rather than the word " and ; " for " and" means besides— in

addition to— add this — not except this, or nevertheless, but add

what is to follow ; such is the use of the word in common par-

lance ; it is, " and moreover, " " over and above this, " or, " be-

sides ;

" I mean to give something more. It savours much more

of an intention to add to than to take away, — to enlarge rather

than to cut down, — to extend rather than to contract what hod

been given before. If a man had given at first a large estate, and

then meant to give a much less one, — if, having first given an

absolute interest, he afterwards chose to make it an interest for

life, he would be much more likely to say, " Whereas I have

given so and so by my will, observe, I only now mean to

give so much less." I therefore think the * observation [* 188]

upon the connecting word "and" aids the argument; I

think that it was properly made.
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But, my Lords, the thing does not rest upon that, because it is

not necessary to show, — and it is not upon those who maintain

the ajipellant's contention in this case to show, — that the codicil

meant to add or meant to contirm what was given in the will

;

for unless the codicil revokes,— unless the codicil retracts, unless

the codicil alters the will, the will shall stand; that is perfectly

clear. Now does it alter or retract ? It seems to me the most

forced construction that can be put upon it, the one which does

the greatest possible violence to the words used, and to the mani-

fest intention which they show forth, is to hold, as was done

below, that this is an alteration or a revocation of the will, and

changes the estate first given into a life estate. " After the

decease of my wife, if my son William shall die without issue

male lawfully begotten, and my daughter Julia Louisa shall also

die, my remaining property sliall be equally divided between my
nieces. " Can anything be conceived less likely than that a jjcr-

son, having given a perpetuity to provide for his own issue and

their descendants, should all at once cut it down to a life interest,

upon what event?— the death of one of the takers without issue

male. Why was the death of William, with issue male or with-

out issue male, — above all things Vv'ithout issue male, which

makes it still more inconceivable, — why was that event to make

an alteration in the gift already made to the others? The things

are totally unconnected. One does not see any possibility of

even coupling them, much less connecting them together; they

are events foreign to each other; they are interests utterly uncon-

nected one with another; and yet the construction is, that having

given a perpetuity to A. and B. , two of his children, he cuts that

down to a life interest, because C. , a third child, dies

[*189] without leaving issue male. It is a * thing perfectly

unintelligible; and that seems to have struck the Loi!i>

CiiAXCELLOR, for in going over it he refers to it, and says, " then

upon a certain contingency" (which he does not name, but it is

plainly the one I have mentioned, namely, the son William
dying without issue male), — " then upon a certain contingency,

not perhaps a very wise one. " That is an error of the reporter,

because of a contingency you cannot predicate wisdom or foolish-

ness
; but it means not a very wisely considered contingency.

His Lordship, in all probability, said, " upon the view of a

certain contingency, not perhaps a very wise view ;
" and that
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is quite intelligible. No doubt he might very v^^ell say that,

because it is very far from being a wise view, that I should give

my two daughters a perpetuity, but declare that it shall be cut

down to a life interest in pceimia, not of anything they shall do,

but in in 'pcenam of my son William, to whom I also give a per-

petuity, dying without issue male. This is really so far from

.being wise, that it seems to be perfectly unintelligible. Now
observe, the whole argument of the Lord Chancellor of Ireland

proceeds, and must of necessity proceed, upon the assumption,

that " my remaining property" means one thing, and one thing

only, namely, all that I have given, except what I have given

William ; all the rest of my estate already given ; because nothing

else will take it out of Julia Louisa and the other. Upon the

death of my wife and Julia Louisa all my property shall be

equally divided, including the residue, subject to their life inter-

est and that which I have given by my will to the two daughters.

If you can believe that the words " remaining property" mean
" everything beyond the life interest that I have given in my
will,"— if you can supply all those words, and say that he mean."?

thereby to give that excess to the collaterals, to the nephews and

nieces, — then you can understand that this revokes the grant in

the will. But if you do not believe that,, you do not

advance a hair's * breadth towards the conclusion at which [* 190]

the Court below arrived, namely, an alteration and revok-

ing of the gift in the will. Moreover, you must be quite sure

that such is the meaning, and that the words " my remaining

property " can have none other ; because the will is clear, and

you cannot revoke or alter it unless the codicil is a clear altera-

tion. Sir Edward Sugden considers " remaining property" to

include, not merely the residue given to William, for whose

death without issue male he was providing, but all that he had

before given in the will to the other children beyond their life

interest. How can the words " remaining property" possibly mean

any such thing ? How can words clearly residuary dispose of

particular gifts made, and made before you have any right to

talk of a residue at all ? Can anything be more clear than that,

having given a residue to William, when he is providing for the

event of William's decease, he disposes of that residue by the not

inappropriate words " remaining property " ?

My Lords, I ought to have mentioned, before I dismissed the
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consideration of Wild's Case, that the rule (which nobody dis-

putes, which Sir Edward Sugden expressly acknowledges him-

self, and which every lawyer must admit), the rule that words

which would give an estate tail in real property, if applied to

personalty, give an absolute interest, has always gone upon the

assumption that such words as are used in Wild's Case, and such

words as are used in this case, if they would convey an estate in

realty, would pass an absolute interest in personalty. That is

the common rule ; it is admitted upon all hands to be an undeni-

tible principle of law ; none of the cases wall ever be found to go

against it, and Sir Edward Sugden himself admits it to be the

law
;
yet this rule really appears to assume that Wild's Case

applies to personal as well as to real estate. I have here stepped

aside merely to add that which I had omitted to mention in its

right place ; nor was it necessary to the argument.

[* 191] * But now there is the third codicil. It is needless to

go into it further, because I am quite clearly of opinion,

that unless the second codicil cuts down the perpetuity to a life

estate which is given by the will, there is an end of the question,

and the will must stand giving a perpetuity. lUit the third

codicil appears to me materially to support the same conclusion.

It appears to me to be quite clear, that the testator meant not to

cut down what he had given, but to increase it. Upon the death

of William without issue male, he gives over— not very ration-

ally, I admit— the part become vacant, from the daughters to

the collaterals; but to carry that irrational provision one inch

further than he carried it, and to add the absurdity of cutting

down the perpetuity, which is given by the will, to a life interest

on account of those words in the codicil, is, in my humble ap-

prehension, a course utterly impossible for your Lordships to

pursue.

My Lords, upon the wbole, therefore, I am of opinion, — and
my high respect for both the learned Judges below is my reason

for trespassing so long upon your Lordships' attention in giving

that opinion, — I am of opinion, upon the grounds which I have

stated, that the codicils do not vary, except indeed they may be

thought rather to extend, the gift of the will, and consequently

that that gift is a perpetuity ; that the decree of Lord Plunket
being right, ought not to have been reversed upon rehearing ; and
that, consequently, your Lordships ought to reverse the reversing
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decree, which will have the effect— and only the effect— of

setting up the original decree in the cause.

Lord CoTTENHAM. Both Lord PlUxN'ket and Sir Edward
SUGDEN were of opinion that the annuities are perpetuities. The

different annuities, however, stand upon a somewhat different

footing. The two annuities given to the daughters have the

addition to them which raised the question in Wild's

Case, because the gift to them is to them "and * their [* 192]

children. " The gifts to the wife, and to the mother of

the wife, are for life ; but there are two grounds applicable to

them all,' which seem to me to leave no doubt as to all amount-

ing to a perpetuity. Now those two grounds are, first, that

which is relied on by Sir Edward Sugden, of this being a gift

of property producing the amount of the annuity. The exj)res-

sion is, that his property shall produce three several sums. The

other ground, which is equally effective for the purpose of show-

ing that these annuities are to be considered in their extent as

perpetuities, is that the testator deals with them as being in

existence, and operative beyond the period of the lives of those

who are first to enjoy them. Take the case of the daughters ; the

gift is of an annuity to themselves and their children, there being

no children in existence. Now, in what way the law would

operate so as to protect as far as possible the interests of the

children might become a question ; but it is quite obvious that

the testator did not intend the extent of the gift so given to be

limited to the lives of the daucjhters. Acjain, he gives to his

wife an annuity during her life of £100 a year, and to the mother

of his wife another annuity of £100 a year; but were those annui-

ties, those annual payments, to be terminated by the death of the

two persons who were thus to take ? So far from it, he says,

" The said annuities, after the decease of my wife and her mother,

to be equally divided between my three children. " Well then,

whatever it might be, it cannot be that the duration of the sub-

ject-matter of the gift was to be measured by the life of the first

taker; because he actually provides who shall enjoy this property

after the expiration of those lives. We have, therefore, not only

the property directed to produce the annuities, which annuities

are clearly to last longer than the lives of those who are first to

enjoy them, but we have a disposition of the interest in the sub-

ject-matter of the gift more extensive than the duration of those

lives.
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[* 193] *N'ow, both those circumstances occurred in a case

which has been referred to, of Fhilipps v. Chamherlaine, 4

Ves. 51 ; see p. 58. In that case the Master of the Rolls, Lord

Alvanley, thus expressed himself :
" Upon the residuary chause,

it is said, the legal import is to give nothing but the dividends

and interest of the surplus for the respective lives of these four

persons ; for there are words of severance. I am not prepared to

say that I ever heard, that, where a testator gives forever and

without limitation the dividends and interest to accure upon the

residue of his personal property, that would not carry the whole

interest. If the words ' for ever' were added, I suppose it w^ould

not be contended that it would not carry the principal also,

though without the word ' executors, ' for there would be nobody

who could ever claim the capital ; and if I was to rest upon the

first part of the clause only, I should apprehend that where the

dividends and interest of the residue are given absolutely to

the trustee and his heirs, upon trust to pay the interest and

dividends to A. from time to time without any limitation of

duration, it would carry the whole interest, even without the aid

of the subsequent part of this clause directing the shares to be

paid at the age of twenty-one, with benefit of survivorship in

case of the death of any of them before that age ; from which I

think a fair inference arises. It is impossible to suppose such an

absurdity as would result from the contrary construction. An
absurdity may be so great as to raise a necessary implication. A
Judge must divest himself of common sense to impute such an

absurdity to a testator as to suppose that he gives the interest to

them for their respective lives only, and that if any one shall die

under the age of twenty-one then that share given for life only

shall survive to the others ; and so if more than one die under

that age ; but if any of them should live to attain twenty-
[* 194] one, in that * case it should not go over to the survivors,

but be undisposed of. That part of the clause is perfectly

satisfactory to show that he did intend to give them the absolute

interest. If they were only to have an interest for life, of what
consequence would their deaths before the age of twenty-one be ?

If they had it only for their lives, there would be no part or share
for the survivor to have. It would be gone with their deaths.

Their living to the age of twenty-one would have no effect. It

is clear he meant to give an interest that would survive, even
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independent of the circumstance that it is given as a residue

:

and it must always be remembered, that when the residue is

given, every presumption is to be made that he did not intend

to die intestate. Add to that the concluding part, that if three

out of the four shall die during their minority, the survivor is to

be entitled ' to the whole residue and surplus aforesaid.' It is

said those words must be restrained to the whole surplus divi-

dends ; but that is not the usual sense.

"

Now this is a distinct decision upon a case very similar to the

present, so far as there is a gift of the interest of a fund to cer-

tain persons, and a direction that after the death of those persons

it should go to some other person. In the case before Lord

Alvanley, it was to go amongst the survivors, and here it is to

different individuals ; both showing that the duration of the sub-

ject-matter of the gift was not to be confined to the life of the

person who was to take, but that it was to have some further

duration, and if it was to have some further duration, no other

period can be fixed for that duration short of making it perpetual.

L'pon the face of the will, therefore, no doubt, I think, can

ariae, that all these annuities were perpetual annuities ; that is

to jay, they were gifts of so much property as should produce the

income which he prescribed as the amount of the gifts that lie

intended for these individuals.

* Now, in the events which have happened, of the death [* 195]

of Mary, and the death of the widow of the testator and

her mother, Julia Louisa had her own annuity of £100 a year,

and she had one-half of the annuity which Mary was intended to

have —-making £150 a year— and she had one-half of the two

annuities given to the widow of the testator and to the mother of

that widow, so that she had £250 a year, in perpetuity; or, in

other words, she had property ]3roducing £250 a j^ear, and that

in perpetuity. That was the provision which the testator very

anxiously provided for her by his will. He gives that as a provi-

sion which he intended that his daughter Julia Louisa should

possess. To the son he gives the residue ; and he provides by

the will, in certain events, that the son shall have also some part

of the annuity which he had before given. He was to take one-

half of the annuity of Mary on Mary's death, and he was also to

partake of the annuities given to the widow and the widow '.-^

mother; but as he was also entitled to the residue, the annuitie.s

VOL. III. — 12
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payable out of the residue would of course in his hands fall into

the residue, because he would be entitled to the fund out of

which those annuities were to be paid.

Then the testator makes the codicil upon which the decision of

Sir Edward Sugden is made to turn. He had given the residue,

he had given property producing a certain income, in the events

which have happened, to his daughter Julia Louisa ; having pro-

vided in the first codicil for the disposition of Mary's annuity,

she having died; and here I think the word " and" is of extreme

importance, because it does necessarily connect the provision

which he made on the actual death of Mary with the prospective

provision which he thinks proper to make on the possible df^ath

of the son. Now, reading those two codicils together, whif.h I

think is essentially necessary for the purpose of seeing wliPl is

the meaning of the testator in the codicil upon which the

[* 196] question turns, we find that he says, " It * having pleased

Almighty Providence to take away my daughter Mary, it

becomes necessary to alter the disposition of my property after

my decease as far as relates to her. I therefore now declare it to

be my will, and I hereby direct, that the £100 per annum, &c.

,

provided as within directed for my daughter Mary" (and that
" et ccetera " must clearly mean the interest she w^as to take in the

other annuities, in the event of the death of those who are first

to enjoy them), " shall be divided equally between my daughter

Julia Louisa and my son William, and that my will, as within

expressed, shall remain in all other respects unaltered. " He
then clearly, up to that period at least (for he so states in

express terms), did not mean that any other provision in the will

should be altered; but he did mean that upon Mary's death, and
her annuity therefore being released, it should be divided equally

between the two other children, namely, the son, and the daugh-
ter Julia Louisa. "And in case" — (I now take up the words
the testator has used in the next codicil, which was made a con-

siderable period of time after the first, and seeing what he had
done in the event of Mary's death, it is quite clear he intended
to carry on the same provision, and to provide for another event
which he thought might happen)— " And in case my son William
shall die without leaving issue male lawfully begotten, my will

IS, that after the decease of my wife Mary and my daughter Jnlia
Louisa, my remaining property shall then be equally divided
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between" the persons named. What is the natural and ol)vious

meaning of that provision ? What is the event which is to make
it necessary, — and which alone is to make it necessary, — for

Iiim to alter the disposition of his property ? It is not an altera-

tion of the intention as expressed in the will, and which con-

tinues to operate if William shall not die without issue male.

It is a provision to take place only if William shall die without

issue male ; that is, according to the intention expressed

in the * codicil, if William should die without issue male [* 197]

he would not become the object of his annuity. Then he

has to dispose of the part of his property which in that event,

and according to the intention he then entertained, would remain

to be disposed of. Why then he uses a word, though not identi-

cal, of the same meaning. The event in which this disposition

was to take place was the death of William. The death of

William would obviously make it necessary to dispose of that

which he had provided for William, because the death of William

had nothing to do with that which he had given to his daughter

Julia Louisa. But then is there any ambiguity in the expres-

sion ? The event he expressly refers to is the death of William

as the release of the property given to William. What is the

property given to William ? Why, in the will it is the residue

of his property, and in the codicil it is " remaining property.

"

What is the meaning of " remaining property "
? That which the

testator has not before disposed of. That is the technical mean-

ing. Nobody speaks of a residue in a will in any other sense

than as that which he has not specifically given. What he has

before disposed of forms no part of the residue. Now, can a gift

of a money legacy in a will be revoked or altered by a subsequent

gift of the residue? and if it cannot be revoked in a will by a

subsequent gift of the residue, how can it be revoked by a codicil,

all which constitute one testamentary disposition, and are to be

considered with reference one to the other ? With all the defer-

ence I feel for the opinion of a very learned and very distin-

guished Judge, I cannot entertain a doubt upon the construction.

I consider it perfectly plain that he was alluding only to that

portion of his property which on the death of William would,

according to his view of the interests of his children, be to be

disposed of, and that he is disposing of that, and of nothing else

;

that he is disposing of that which is residue, which residue he
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[* 198] had given to William, * and which residue in the event

of William's death he intended to dispose of in a different

manner.

If there was more ambiguity in this codicil, no doubt it might

require more consideration ; but in the view I take of it, it is

perfectly plain what the testator meant. We have the descrip-

tion of the property and the event all corresponding; and the

question is, whether he meant by this codicil to revoke what he

had given to Julia Louisa, and to cut down that, which before by

all the authorities was to be a perpetuity, to a life estate; or

whether he merely meant to dispose of that which he had before-

given to William. I consider, according to the natural and obvi-

ous construction of this codicil, he meant only to dispose of that

which he had before given to William, and that the annuities t&

Julia Louisa remain just as they were on the face of the will.

Lord Campbell. My Lords, I am likewise of opinion that

the decree of Lord Chancellor Sugdex ought to be reversed. I

consider that the will gives perpetual annuities to the testator '.s

children, and that they are not afterwards cut down to a life

interest by any codicil.

Both the Lord Chancellors whose decrees are under consid-

eration agree, although on different grounds, that under the will

perpetual annuities are taken by the children. It is not now
necessary to give any opinion upon the question whether the rule

in JVild's Case applies to a bequest of personalty ; and I content

myself with observing, that I do not consider myself bound by
Lord Chancellor Sugden's doctrine on this subject.^ The ride in

Wild's Case (to be distinguished from the decUion, for in truth

the question did not there arise) seems to proceed on this prin-

ciple : that if there be a devise to the parent and unborn children,

as they can neither take as joint tenants or in remainder, the law
will do all it can for their benefit, by construing this an

[* 199] estate tail in the parent; so *that if the estate tail be not

barred, the children may successively take. I am not

1 In Audskii V. Horn (1859), 6 Jnr. opinion upon it; and, along with Lord
N. S. 205, Lord Campbell, as Chancel- Cottenham, I wished the question still to
LOU, gave his decision on the footing that be considered as open. Now, I am pre-
the rule in Wdd's Case did not apply pared deliberately to .say that in mv
to personalty. He said . " In Heron v. opinion the rule in Wild's Case does not
Stokes there was no necessity for deciding applv to personal property."
that question, and I forbore giving any
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clear that this principle may not be applied to a bequest of per-

sonalty ; for it would certainly be a benefit to the children, to

hold that the parent takes an absolute interest instead of a mere

life interest, although there is no certainty that the children will

take any part of the property on the death of the parent, and if

they do it is by the Statute of Distributions, and not by the form

of the gift. You would do great violence to the expressed will of

the testator by entirely striking out from the will the words in

favour of the children ; and it is possible you may best effectuate

his intentions by holding that the parent takes a quasi estate tail

in the personalty, which would give him the absolute disposal of

it, but which may lead to its being distributed among the chil-

dren at his death.

But on the ground taken by Lord Chancellor Sugden, that this

will dedicates the corpus of a fund to the purchase of annuities,

the annuities in question must be considered as granted in per-

petuity, and not merely for the life of the first takers.

Agreeing, then, with both Loud Chancellors as to the effect

of the will, taken by itself, I have only to see whether the per-

petual annuities thereby granted are cut down to a life interest

by any of the codicils.

It is admitted that the first codicil has no such operation, as it

merely provides for an equal division between the testator's son

and daughter Julia, of the interest which would have been taken

under the will by his deceased daughter Mary.

But it is the second codicil which is relied upon by the resp(>n-

<lents. If that codicil disposed of the property which the will

gives to the daughters, I think a powerful argument might be

deduced from it, as it directs that if his son should die without

leaving issue male, on the death of his wife and his daugh-

ter Julia, his "remaining * property " shall be divided [*200]

among certain collateral relations; but the foundation of

this argument is, that in the " remaining property" is included

the property given by the will to the daughters. Tliis is not the

natural construction of the codicil, and I have heard no reason

assigned to prove that it is the true construction. The words
" after the decease of my wife Mary and my daughter Julia " only

indicate the time at which the gift to the collateral relations was

to take effect, and not what was meant to be given to them. I

conceive that the second codicil onlv deals with the residue left
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to the son by the will, and that by " remaining property" in the

codicil the testator means exactly the same thing as by the " resi-

due of his property" in the will. If the codicil does not deal

with the annuities granted to the children, .of course it can have

BO effect in cutting down these annuities from a perpetuity to a

life interest.

I must say that the construction contended for by the respon-

dents unnecessarily imputes to the testator the gross injustice

and absurdity of depriving the children of his daughter of the

provision he had made for them, and leaving the whole of hi&

property to collateral relations, upon the contingency of his sou

dying without issue male ; I therefore clearly think that there

is nothing in the second codicil to affect the interest which Julia

took in the annuities under the will.

The third codicil is only brought forward by the appellants for

the purpose of disproving the contradiction sought by the respon-

dents to be put upon the second, and, therefore, need not be

further considered.

I agree with Lord Chancellor Pluxket as to the reversionary

annuities, as well as to the annuity of £100 given to each of the

testator's daughters for themselves and their children ; because,

although the rule in Wild's Case cannot probably be applied to the

former, yet the reason given by Lord Chancellor Sugdkn
[* 201] is equally * applicable to them all; and the division

directed between the three children is more suitable to the

corpus of the fund from which annuities were to be paid than to

life annuities.

I would observe that I should rather deprecate tlie application

of any technical rule to the construction of a will of personalty.

By this course of proceeding the law of Scotland has got into such
a preposterous state, that we were yesterday obliged to hold that

a disposition of a sum of money, which was expressly to the

parent for life, remainder to unborn children in fee, gave the fee

to the parent. Here it is a pure question of intention, to be
gathered from the language of the will. It is admitted that the
intention of the testator was to give perpetual annuities; and I

see nothing to prevent that intention from being carried into

effect.

Upon the points brought by appeal before us in this case, I

therefore think that the decree of Lord Chancellor Sugden should
be reversed, and that of Lord Chancellor Plunket affirmed.

1
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The order eventually made by the House (after some discussion

as to the form of the order) was as follows —
*It is hereby ordered, declared, and adjudged, that the [* 203]

several annuities of £150 and £100, making together £250,

be deemed perpetual annuities; and that the appellant John

Stokes, is entitled during his life to receive and be paid the

amount of the said annuities, and that the appellant Louisa

Stokes, the minor, is entitled thereto, in perpetuity, after the de-

cease of the said John Stokes ; and it is further declared, that the

said annuity of £250 is well charged on all the chattels real and

other the personal estate of the said testator William Heron, the

elder, deceased. And after the payment of the costs decreed to be

paid, and setting apart a fund for payment of the costs of this

appeal as hereinafter adjudged, it is ordered that a sufficient

portion of the said personal estate be allocated and set apart by

the master as a fund for the payment of the said annuities, and

also for payment of arrears of the same. And it is further

ordered, that the costs of this appeal be paid out of the funds in

Court to the credit of this cause, said costs to be certified, &c.

And it is further ordered, that all such other parts of the said

decree of the 4th February, 1842, as are inconsistent with or at

variance with the decree and directions hereby made and given,

be, and the same are hereby reversed. And it is further ordered,

that the cause be remitted back to the Court of Chancery in Ire-

land, to proceed and do therein as shall be just and consistent

with these declarations, directions, and orders.

ENGLISH NOTES.

In Yates v. Maddan (1851), 3 ]\r. & G. 532, 21 L. J. Cli. 24, tli.-

testator gave to a son ''one clear annuity of £100 per aiiiuim for and

during his natural life, and should he die, leaving a child him surviving,

I continue the same annuity for such child's use and benefit to be paid to

his or her mother." The question arose as to the nature of this sur-

vivorship annuity. The Lord Chancellor (Lord Truro) expresses a

doubt whether Lord Cottenham was right in reversing the decision of

the Vice Chancellor in the former of the principal cases, having regard

to the special terms in which the annuities were there given. But he

confirms the general principle of Lord Cottenham's decision, and

applies it to the case in point. " On the principle of antecedent im-

probability," he says, "adverted to by Lord Cottenham in Blewitt v.

Roberts, the rule is that an annuity given indefinitely is an annuity for
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life only, and an annuitant claiming a perpetual annuity must establisli

an exception in his favour: This the annuitant in the present case has

in my opinion failed in doing. On the authority then of the cases

which I have mentioned (namely, Blewitt v. Roberts, Hedfies'x. Ilar-

pur, 9 Beav. 479, and Innes v, 3fitchell, 6 Ves. 464, 5 K. R. 360; 9

Ves. 212, 7 R. R. 163), and on principle, 1 am of opinion that the

nunuity in this case is not perpetual, and is of no longer duration than

the life of the annuitant."

The same principle has been followed m the Irish cases of Whitten v.

Ilanlon (1885), 16 L. R., Ir. 298. and In re Forster's Estate (1889),

23 L. R., Ir. 269, in both of which there was a simple gift of an annual

.sum.

The decision in Hedges v. Harpnr, referred to by Lord Tkuro in

Yates V. Maddan, was a decision of Lord Laxodale, M. R., in 1846,

reported in 9 Beav. 479. This was, many years afterwards (in 1858),

reversed on appeal by the Lords Justices Turnkk and Knight Bruce,

as reported 3 Do G. & J. 129, 27 L. J. Cli. 742.* The testator in that

case had bequeathed as follows: "to each of my five daughters £400

per annum to be payable half-yearly, during the term of their natural

lives, and after their respective decease, I give the same to their chil-

dren respectively, share and share alike, such children not to be en-

titled to more than their deceased parents' share; and in case any or

either of my said daughters shall die without issue, then I direct such

annuity to cease and fall into the residue of m}' estate." The Lords

Justices came to the conclusion that the annuities so given were per-

])etual annuities. Lord Justice Turner, upon the whole language of

the gift, and particularly the clause directing that the annuities should

cease in a certain event, came to tlie conclusion that the primary inten-

tion was that tliev should be per[»etual annn.ities. He concludes:

" Upon the whole, therefore, with all possible deference to the judgment

of the late Lord Langdale, I dissent from the conclusion at which he

arrived, and am of opinion that upon the true construction of this will

tlie children of the daughter took perpetual annuities. I have the less

hesitation in thus differing from Lord Langdatj:. because I observe

that the case of Heron v. Stolces (see Xo. 3. p. 156, ante) was not

cited in the argument before him, and, as the case stood before Lord

Langdale, Bleivitt v. Roberts w-as the governing authority; but that

case, as to the only part of it material to the present, has since been

considerably shaken. There may, indeed, be some grounds for support-

ing even that part of the case, but they were not referred to in the

judgment, and certainly the case cannot be considered to have the sanu'

nuthority as it had when this case was decided." Lord Justice Knight
J>ruce said: ''I agree in mv learned brother's conclusion as to the
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effect of the will under cousideiution, uor perhaps should I have

thought the point one of ditficulty but for the opinion of Lord Lang-

dale expressed in the year 1846. Respectfully dissenting from that

opinion, I am not persuaded that his Lordship's determination would

liave been as it was, if all that has been discussed and decided since had

been discussed and decided before that year. I do not liowever say tliat

in the year 1846 I should not have interpreted the will before us as I

now interpret it."

Upon the whole therefore the former of the two principal cases above

given {Slewitt v. Roberts) must be regarded with caution. So far as

it supports the general principle stated in the former branch of the rule

It appears to be unshaken; and it is directly applied in the Irish cases

above cited. But whether Lord Cottenham was right in applying the

rule and in not finding in the context reasons for making an exception

is at least doubtful. And the actual decision in Bleicitt v. Roberts must

be scrutinised in the light of tlie principles established by the higher

authority of the House of Lords in Stokes v. Heron, and having regard

to the comments of the Lords Justices Turner and Knight Bruce on

the appeal in Hedges v. Harpnr.

AMERICAN NOTES.

In Morgan v. Pope, an annuity of S500, to be paid out of the income of the

whole estate, for the support of the testator's daughter and her children, was
held not to be a perpetual annuity, but an aggregate fund for the support of

the daughter and her cliildren -'so long as they may live, and in case of the

death of one or more, it goes to the survivor or survivors."

But in Ilewson's Appeal, 102 Penn. St. 5.5, where A. by will directed B. to

take charge of his children, B. " to receive annually " from his estate, " for her

services," $500, it was held that " as the care of the children ceased upon their

attaining majority," the annuity then also ceased.

Section II.— Abatement

No. 4.— LONG V. HUGHES.

(1831.)

EULE.

Where a testator's estate is insufficient for payment of

legacies and annuities, the practice of the Court is to value

the annuities, and direct that legacies and annuities abate

})roportionately. If, after such order, one of the annuit-
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ants dies, his personal representatives receive the whole of

the estimated value of the annuity subject to the abate-

ment.

Long V. Hughes.

1 De G. & Sm. 364-365 (there placed as an appendix to Wroughton v. Colquhoun,

1847, 1 De G. & Sm.3.57).

[364.] * In this case the testatrix Sarah Evans, by her will,

dated the 3rd of April, 1822, after giving several pecuniary

legacies, bequeathed unto William Messiter and his assigns, during

his life, an annuity of £30, and unto Mr. James Draper and his

assigns, during his life, an annuity of £20, and bequeathed several

other annuities in the same form, all which said thereinbefore

mentioned annuities she directed should be paid to the respective

annuitants thereof by equal half-yearly payments, without deduc-

tion for taxes or otherwise ; and that the first half-yearly payment
of the said annuities respectively should be made at the end of six

months next after her decease.

On the cause coming on to be heard on this day (Feb. 26th 1829)

for further directions on the Master's report, —
It was ordered, that the other legacies bequeathed by the said

testatrix were not entitled to any preference over the annuities

bequeathed by her, and that the said other legacies and the said

annuities ought to abate proportionably ; and for the purpose of

such proportional abatement, it was ordered, that it should be

referred to the Master to ascertain the value of the said annuities

respectively, as at the death of the testatrix ; and in so doing he

was to have regard to the circumstance that the said annuities wen-

given free from legacy duty ; and he was to compute inter-

[*365] est, at the rate of £4 * per cent per annum on such esti-

mated value of the said annuities respectively from tlic

death of the testatrix down to the time to which interest sliould be

computed on the legacies. And it was ordered, that it should be
referred to the Master to compute subsequent interest on the
legacies bequeathed by the will of the said testatrix from the foot

of his said Eeport.

The cause coming on again on this day (Dec. 9th, 1831) for fur-

ther directions,—
It was ordered, that the Master should apportion the remainder

of the said several sums of £2674 Is. M. and £^o 13s. 11^. cash
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and the said residue of the said balance, after payment of costs, as

iimong the annuitants and legatees rateably ; and in so doing, the

Master was to take the annuities at the value mentioned in his

Report, dated the 12th of August, 1829, and to add to the appor-

tionment of each annuitant the legacy duty tliat would be payable

in respect of the sum so apportioned.

And it was ordered, that the Master should compute interest

at the rate of £4 per cent per annum on the balance remaining

due on such estimated value of the annuities respectively, and on

the balance remaining due in respect of the legacies from the foot

of his last Report.

And if the said Master, in making such apportionment, should

find that any of the annuitants or legatees had not received the

sums apportioned to them by his said Report he was to add the

same to the sums to be apportioned to them respectively.

And it was ordered, that what should be so apportioned to the

said legatees and annuitants respectively, should b^ paid by the said

Accountant-General, out of the funds therein mentioned, to the

several persons to whom the said Master should report the same

to be due, or to their respective legal personal representatives,

in case any of them were or should be dead before the same was

paid, except in respect of certain pecuniary legacies therein men-

tioned.

ENGLISH NOTES

The precedent laid down in the principal case was acted on by Vice

Chancellor Knigut Bruce in tlie case of Wrougliton v. Colqiihovn

(1847), 1 De G. & Sm. 357. It was tJiere stated to the Court that an

annuitant whose annuity had been valued under the order made in the

principal case liaving died, the whole fund was transferred to the an-

nuitant's personal representatives. And the Registrar concurred in

representing this to be the usual course in such a case. The Vick

Chancellok, in giving his decision, said: "I understand the course

to be settled; and that it is to give the annuitant the benefit of the

chance of dying before the jiajment of the annuity in full liasexliausted

the fund set apart at its reduced value. Nothing could try the question

better than the case mentioned by Mr. Russell {rh. the principal case

-above), where the annuitant had died, and her representatives were al-

lowed the full value of the annuity."

Where a testator, who was under a covenant to pay an annuity, liad left

tlie annuity in arrear, and his assets were insufficient for the payment of

this and other debts, — on an application by the executor for directions
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Mr. Jiistice Pearson directed that, in the apportionment of assets, the

value of the annuity should be taken as the amount of the arrears j^lus

the present value (as at the date of the order) of the annuity according:

to the government tables. Delees v. Xeioington (1885), 52 L. T. 512.

This is consistent in principle with the decision of the same Judge in

Re Wilkias, Wilkins v. Botherham (1884), 27 Ch. D. 703, 54 L. J.

Ch. 188; and the decision of Lord Romilly in Heath v. Niirjent (1860),

29 Beav. 226.

The principle underlying the latter part of the rule is similar to that

on which Palmer v. Craufurd (1819), 2 Wils. 79, was decided by Sir

T. Plumer, M. R. The testator had directed his trustees to invest

£3000 in the purchase of a government life annuity which they were

to pay to C. during his life. C. having died without the investment

having been made, his executors were held entitled to the JB3000. For

C. might have elected t(^ take the money.

AMERICAN NOTES.

" An annuity charged on the personal estate is a general legacj^, and in cases

of deficiency, all annuities and legacies abate rataltly, for since they cannot all

be paid in full, they shall all abate ratably, on the principle of the maxini.

' equality is equity,' or • equity delighteth in equality.' Tliis rule is subject

to .some exceptions, for there are cases wiiere some annuities and legacies are

to be paid in priority to others ; but the onus lies on the party seeking priority

to make out that such priority was intended, by clear and conclusive proof.'"

Appeal of Trustees, 97 Penn. St. 200.

" It is always a question of intention, and the relations of the several lega-

tees, in respect to their legal claims upon the testator for support, should be

taken into account in determining whether the general rule of abatement

should be departed from. As between legacies which are in their nature mere

bounties, the presumption of intended equality will prevail unless there is

unequivocal evidence to the contrary." In this case a legacy of the income of

^10,000 to the widow for life was preferred. Towle v. Sicai^exj, 100 Massa-

chusetts, 100.

" The object of inquiry in all the cases is the same. It is to ascertain and
fulfil the wish and intention of the testator. In view of the condition and
parties and estates in this country, we are satisfied that this is best done in

cases like Orr v. Moses, o'2 Maine, 287, where the testator has evidently con-

templated the setting apart of a sum sufficient to provide for the annuity, by
following the rule laid down in that case, subjecting the estate once for all to

the appropriation of a sum appai-ently sufficient to meet all, except remote and
unforeseen contingencies, and holding the annuitant to abide the result. . . .

But when as in the will under consideration there is nothing to indicate that

the testator contemplates any such appropriation or segregation of a part of
the property to provide for the annuity, and only a naked remainder is given
to collateral kindred as residuory legat-;'s, IIifMi-ht of the anuuitanl is clearly
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paramount, and we tliink a present distribution among the re.siduarv legatees

ican only be ordered when an apj)ropriation is made with the consent and
iipprobation of the annuitant, or upon condition that each residuary legatee

^hnW give security, satisfactory to the Judge of probate, to refund so nmch of

the share he receives as may hereafter be found necessary to make good the

iinnual payment required from the estate."

Section III. — Devohitton by Descent.

No. 5.— EAPvL OF STAFFOED v. BUCKLEY.

(CH. Lord Hardwicke, 1750.)

EULE.

An annuity, although issuing out of personal estate,

iiiay be granted with words of inheritance, and will be

descendible accordingly. But such an annuity is not

iiffected by the Statute of Frauds concerning wills of

"•' lands and tenements," nor is it within the Statute De
donis : so that if given by will to •• A, and the heirs of his

body '' the gift will operate as creating a fee simple condi-

tional.

Earl of Stafford v. Buckley.

2 Ves. Sen. 170-181.

Eichard Cautillon, in 1734, made his will ;
^ * first, reciting [* 171]

the provision made for his wife on their marriage, he says,

if there should be any deficiency in that, it should be satisfied out

of his other efifects : then, after giving several annuities and

legacies, he says, " I hereby constitute and appoint S. and G. joint

executors of this will
;
praying them to see the said jointure and

legacies paid
;

" and directs them to take care of the education of

his daughter, to whom he gives £200 jier annum, until she is

jnarried with their consent, or come of age ; then directs them' to

iutail on his daughter and her issue all the estate and effects,

which should belong to him, after payment of the aforesaid join-

ture, annuities and legacies : but in case of her death and failure

1 Annuity charged on the Post-office, and as such to pass by grant or transfer

^until a sum should be ])aid to be laid out 1 Brown, .377.

in land) continues a personal aiuiuity,
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of her issue he desired them to divide moietively between his two

nephews :
" My intention being that the capital be laid out and

secured and the interest be made good to my daughter for life and

to her lawful heirs for ever, but in case of her and their failure,

the same shall go to my said nephews moietively."

This will was not executed according to the Statute of^Frauds : it

was made in London, but having gone to the Indies, and sent for

back again, it was very much damaged, and several blanks in it.

Lord Stafford having married the daughter with the consent

of the executors, he and his wife brought this bill for the general

purpose of carrying into execution the articles made precedent to

their marriage, so far as they relate to the estate of the testator, in

which Lady Stafford was interested ; to have an account of that

estate so far as it came to the hands of any of the defendants ; and

to have that and the real estate of testator settled, conveyed, and

disposed of according to the will and articles, and for that purpose

to have several questions, made doubts between the parties, de-

termined.

[After argument,]

[* 177] * Lord Chancellor :
—

The first question made is whether this annuity is to be

considered as in nature of a rent and to partake of the realty ^ or as

a mere personal thing to a man and his heirs inheritable according

to such rules of descent as the law allows to such personal

things ? And that in order to introduce another question, whether

or no it could pass by a will not exeouted according to the Statute

of Frauds ? I am clearly of opinion, it is a mere personal annuity,

having no relation to lands or tenements, or partaking of the

nature of a rent by any means. First, this would be so, if the

fact was, as the plaintiffs counsel endeavoured to represent as to this

duty of four and a half per cent, but the fact fails them. Sup-

pose it had been in the strongest manner for the plaintiff, viz.

that King Charles I. had granted these islands to Lord Carlisle

with a reservation of a strict rent of four and a half per cent, in

specie on the product of the islands, and afterward King Charles

IL had granted £1000 per ann. in money out of the produce of

that rent to Lord Kinnoul and his heirs: this would have been

» Money secured by turnpike tolls is Howse v. Chapman, 4 Ves. 542 ; 4 R. K-
within the Mortmain Act. See Knapp v. 292. See also Finch v. Squire, 10 Ves.
Williams, 4 Ves. 430 n., 4 R , "R . 2.-)2. Also 4 1 : 7 If. I{. .337
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a mere annuity, even supposing that had been the case, because a

rent cannot be reserved or granted out of a rent. Part of a rent may-

be granted indeed : but a new rent cannot be reserved or granted

tliereout, because no distress can be or assize taken of it, as

there is nothing to be put in view of recoguisors of the assize
;

which, the rule is, is necessary, and has been so determined. Conse-

quently if the four and a half per cent in specie had been a rent

like a corn-rent, this would not have been a rent ; for this money
to be paid out of that produce is another thing, and cannot be

taken to be part of the old original rent, which was reserved in

specie : but this is not like it. Consider the laws of Barbadoes

(which is the principal, and I believe, the rest of the Leeward

Islands fall under the same rule) and, the act of assembly, by

which this is granted. It is in the express words of the grant a

custom or impost, a duty on exports from the island, and no reser-

vation out of the island, though it arises out of the produce: so

that it has no relation to the case endeavoured to be made of it.

Consequently this annuity in fee is a personal inheritance, what

the law suffers to descend to the heir, but had nothing to do with

the realty, as appears from Co. Lit. 20, and so not within the Stat-

ute of Frauds ; for lands and tenements only are within it. An
advowson comes indeed under that description ; for it may be held

under knight service ; and rents partake of tlie nature of land, fol-

lowing that, and consequently are all within that statute ; but

nothing is within it which is not a real right or interest, or partak-

ing of the realty ; as this annuity is not, though granted in fee.

The iirst remaining consideration is whether this which appears

to be a personal annuity in fee, and consequently a personal inher-

itance descendible to the heir, is concluded or comprised in the

will so that the executors have an interest in or power over it ; for

it may be either way. The second consideration is as to the limi-

tations to be made : how far by this will they may take effect, or

are too remote.

As to the first, I think, it is a question of some doubt : and yet

I do not know that it will be of consequence between the

parties. * There are to be sure no words describing or [*178]

giving it : nor has testator given any part of the real estate
;

nor could it be devised, if named ; because not executed according to

the Statute of Frauds. As to his personal estate, he has made no

particular legacy of the residue of the personal so as to include
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personal things which would go to the executors : much less per-

sonal things wliich would not go to executors, but are descendible

to heirs according to a course of descent the law allows of as to

that : but here are words that point that way, viz. estate and

effects, which are made use of more than once in the will. Where

he intends to make a satisfaction to his wife for the deficiency of

her provision on her marriage, he do2s it out of all his other effects ;

which words would have been sufficient to have charged any estate

of his, that could pass by this will ; whether such as is strictly

personal and assets in the executors, or such personal as was de-

scendible to the heir; therefore sufticient to have charged this

annuity to have made satisfaction to the wife, if occasion to

resort thereto ; because there was a clear intent to provide a fund

for that purpose, and that annuity would have passed by this

will, if especially named This is only an observation, not con-

clusive, on the nature of tlie will and use of the word "effects." In

the clause creating the ])resent question he has given nothing to

the executors, nor made them residuary legatees in trust : and

therefore nothing vests in them but what properly does so by

naming them executors. All the rest of the personal estate that

could pass to executors, would go to them : but this is a kind of

personalty, which according to Doctor and Student would not be

assets in executors^ and consec|uently will not go to them by being

named executors. The question is, whether on these words " to

entail on her," &c. compared with the former part, there is suffi-

cient to pass by words or implication this annuity to the executors,

or whether there are not words sufficient to give them power to

convey. See Williams v. Jeki/U, 2 Ves. Sen 681, 68?., &c. It is too

much perhaps to say, that these latter w^ords are sufficient to pass

any interest to them, provided that did not pass by naming them
executors

; which it did not : but wdiy should it not give them a

power to convey ? For one may give a naked power to executors

to sell or convey, &c. without giving anything to them. Consider

the words. The word " estate " is the most general that can be used
;

and according to all the cases sufficiently comprised nil kind of es-

tates, 2 Ves. Sen. 48 ; especially when by saying " estate and effects
"

he points at both real and personal , and therefore I do not sec

in point of law or reason, why, if this will had been executed

according to the Statute of Frauds, these words would not have
enabled these executors to have settled his lands in England ; for
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it was his intent, these executors should be his trustees for that,

and make a settlement of his whole estate ; especially when it is

said, after payment of the aforesaid jointure, &c. which carries me
back to the observation of the direction to make good the join-

ture ; and therefore this direction to the executors is as larue as

that charge before. If then, within this power lands would have

been included, provided the will had been executed according to

the statute (for at this day a man cannot give a power to

his executors * to sell his lands by a will not executed [* 179]

according to the statute) I see no reason why this annuity

is not comprised ; the words being general enough to take it in
;

and nothing in the nature of the estate preventing its operating

upon it. I incline therefore, that the executors have power to

settle this annuity.

Which leads to the next question : supposing this annuity is in-

-cluded, and it is not doubted but the residue vests in the execu-

tors eo nomine, in what manner that is to be settled, and how far

the limitation is to take effect ? I will consider this in two lights

:

first, as to the annuity, which is not a personal thing to vest in

executors eo nomine ; next as to the surplus, which is merely per-

sonal, and would vest in them by virtue of making them executors.

As to the annuity, I think, it will fall under a different con-

sideration from the rest of the personal estate. If estates of a

different nature are comprised in this clause, Forth v. Chapman,

1 Will. 663, is an express authority for me, that the words shall

receive a diflerent construction according to the nature of these

estates. Supposing therefore land was comprised in the direction

of the trust, and the will so executed as to have affected lands,

the Court could not possibly have directed any other settlement of

'the land but to the daughter in tail. Undoubtedly so, if it had

stood on the first words to entail on her, &c., 3 Atk. 288. How is

it explained by the subsequent clause, wherein the testator has

declared his own intent, and made the construction himself ?

There it would have been a direction the settlement should be on

her for life : but saying her lawful heirs forever will be construed

by the preceding word issue, which will make an estate tail in her.

So it would be as to land : the question then arises as to this par-

ticular instance of annuity ;^ which is not real, but an inheritance

1 An annuity, when granted with words of inheritance, is descendible, but as to its

security is personal only. 1 Brown, 325.

VOL. 111. — lo
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of a personal thing descendible to the heir. The proper kind of

limitation that is capable of it is distinct from mere personal

goods and chattels. The testator, having purchased it, was seised

in fee of it at the time of making the will ;
^ and might direct it

to be settled as far as by law allowed to be so ; not by way of

strict intail ; because not within the statute de donis according to

Lord Coke. No writ of entry could be brought of it : nor is it

real estate : and the very statute itself shows it in the beginning

of it, nothing being included therein but lands and tenements and

what partakes of their nature ; and Co. Lit. 20 says, in all these

cases grantee has a fee conditional as before the statute. The

settlement then to be made of it, supposing the first question that

it is included in this power in the will, is in this manner ; to the

daughter for life and the heirs of her body ; which is in her a fee-

simple conditional. The executors then clearly could not carry it

over in remainder to the nephews; for no remainder could be

created of any estate not within the statute dc donis ; for before it

was a pos.^fbility of reverter, out of which a remainder

[* 180] could not be, upon this notion, that being but a * possibility

it could not be grantable over ; and if before the statute de

donis a man had granted lands to another and the heirs of his

body, and said in default of such issue over to B. and his heirs,

that grant over had been void, and on the having issue the con-

dition had been performed, and the grantee himself might have

aliened so as to have barred the possibility of reverter. So here

as this annuity is not within the statute de donis, if settled accord-

ing to this will to her for life and the heirs of her body, if carried

over in default of such issue to the nephews, that would have been

void: as soon as issue had, the condition is performed; she might

have aliened, and barred the possibility of reverter to the donor:

Here issue has been had ; and consequently an absolute fee must
be, if a settlement is made according to this will. This I take to

be the legal construction of this devise according to the different

nature of these estates : and this (for I would not be misunder-

stood) will not affect those grants to which this has been com-
pared, which have been frequent, of annuities by the crown of this

kind with remainders over ; for though a common person cannot

grant a possibility, the crown can ; as it may grant a eJiose in

1 As it may be granted in fee, it may, of course, as a qualified or conditional fee.
but cannot be entailed. 1 Brown, 325.
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action ; and according to Miles v. Williams, 1 Wil. 252, (which

is truly reported) his grantee may sue for it in his own name
;

although a common person cannot grant a cJiose in action so as to

enable grantee to bring an action in his own name. I do not take

it, that before the statute de donis the possibility of reverter in the

crown could be barred ; whicli differs all these grants of the crown

from cases of common persons. Therefore on the directions in

this clause, if a settlement had been made, the executors must

have settled it to the daughter, and the heirs of her body, so as to

be a fee conditional with a power after issue had to alien, and to

prevent possibility of reverter.

As the residue, which is merely personal, it is different, Tree.

Chan. 421. 1 Wms. 290; for according to Forth v. Chapman, -a

different construction may be put on the same words in respect of

instates capable of such a limitation in tail, and of those not cap-

able of it: and I am of opinion, that the limitation contended for

by the nephews is not so, nor was that the testator's intent, nor

are the words capable of that construction, viz., that the daughter

should have an usufructuary interest for life, &c. This must bi'

considered of personal effects merely. The first words, taken with

the explanation afterwards made, show " issue " meant in the same

sense as " heirs," and has the same construction in wills, according to

all the cases, and that of Miss Dormer; in which I held, that

even where the first limitation was not for life, but to A. and if

A. dies without issue, over to B., that was too remote, because it

was a failure of issue in infinitum, 2 Atk. 313, 314, 376,^ and that

I could not be warranted to say, these words must be tied up to

a dying without such issue or without heirs at time of the deatli.

Here are not any words to change " issue " from the common and

legal construction ; for I do not see even in the subsequent words,

wliich are insisted on, anything to restrain the failure of issue to

the time of her death • but let them fail at any time, the meaning

was, it should go over. Here it is expressly given to the daughter

for life ; which words must be taken into construction of the first

part, and explain them. In the former part he has ex-

plained his own meaning to be * to make a settlement of [* 181]

this money to the line of heirs of the body of his daughter

1 In 1 Wms. 198, where a legacy was Wms. 432, 565 2 Vern. 686. 3 Wms.
left to one if he died without issue, it was 262. 2 Ves. Sen. 120.

held to meau issue living at his death ; I
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in perpetuity ; which intent, or of the limitation over afterward,

the law will certainly not admit: nor wa.s anything farther from

his intent than to confine it to a dying witliout is.sue at the time

of her death. Consequently it is too remote, and the nephews

can take nothing. But though bad as to the nephews, it may be

good as to the issue to vest the property in them ; but reserve

that question (which however does not concern the annuity) till

after the report.

The only remaining question is as to the profits contended to he

accumulated. I am of opinion, the true construction is, that it is

subject to the aforesaid annuities, &c. one of which was in fee.

Nor does testator import, that the £200 was all she should have

;

and Inhere are several instances, where a particular sum is directed

for maintenance, and afterward a settlement to be made notwith-

standing ; the £200 being only directed by her father to restrain

what should be for her maintenance. The profits therefore over

and above the maintenance, go and belong lo the plaintiff.

The £1000 annuity and the surplus of the personal estate are

subject to the power given to the executors ; and the annuity,

being capable of a limitation to the daughter and the heirs of her

body, did by virtue of the will vest in her as a fee simple condi-

tional at common law; and she, having had issue, is capable of

aliening or settliny the same : and the limitation over is void.

ENGLISH NOTES.

Tlie principal case is cited in the arguinout in Tiinier v. Turner

(lT8o), Ambl. 776, 1 Bro. C. C. 315, and followed m the judgment of

Lord Loughborough in that case. He deduces tlie rule (p. 324 of

Brown's reports): ''An annuity wlien granted with words of inherit-

ance is descendible, but as to its security is jiersonal only; it ma\- be

granted in fee; of course it may as a qualified or conditional fee. But
it cannot be entailed."

In Tcnjlor v. Martindah (1841), 12 Sim. 158. a testator gave all

his real and personal estate to his wife subject to {inter alia) a bequest

to his brother of <' £50 a year for ever." Tlie Vice Chaxcem.ok (Sir

L. Shadwell) decided that tlie annuity on the death of tlie brother

passed (as a perpetual annuity) to his personal representative. He
observes : "There is no doubt that an annuity, though personal in its

nature, may be granted to a man and liis heirs." He then cites Lord
Coke's description of an annuity and the passage of Lord Loughbo-
kough's judgment (above cited) in Tamer v. Turner. •' In this case
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however," he says "the testator has not used words of inheritance, and
it is not imperative on me to construe the words ' for ever,' when used

witli reference; to an annuity to signify ' lieirs.' In my opinion tlie

question is, wliicli construction is most beneficial to tlie annuitant; and

it seems to me to be most beneficial to him that the gift should be con-

strued as a gift to liim and his executors; as he might die without heirs,

but might appoint executors. It is by no means a matter of necessity

that a gift to A. B. ' for ever ' must be construed as a gift 'to him and

his heirs for ever.'
"

AMERICAN NOTES.

If an aniuiity is given to a man and the heirs of his body, it is in the nature

of an estate tail, and to prevent a perpetuity the common law gives liim an

absolute interest in the annuity. Bradhurst v. Bradhursl, 1 Paige Chancery

(New York), 331 ; 2 Lawy. Co".-Op. ed. 668.

Section IV. — Whether charged on Corpus or not.

No. 6. — PHILLIPS V. GUTTEIUDaE.

(CH. 1862.)

RULE.

Where an annuity is charged indefinitely on the income

of a fund, and the income is insufficient to meet the annu-

ity as it becomes due, the deficiency is charged upon the

corpus.

Phillips V. Gutteridge.

.?2 L. .T Ch. 1-2 (s. r. .3 T)e G ,1. & S. ,3.'?2-3.'38).

* In this, whicli was a creditors' suit, the question [*j]

whether an annuity was to be paid out of wrpns or out of

inc(Kne alone, was decided by Stuart, V. C, on further considera-

tion, in favour of the annuitant. From this decision the plain-

tiffs appealed. James Gutteridge, the testator in the cause, by

his will, dated in 1827, gave to William Prohert certain leasehold

land and ground-rents " upon trust to receive and take the rents,,

issues and profits thereof, and after payment of the ground-rent,

&c. and the interest of any money secui-ed or to be secured thereon,

to pay the annual sum of £60 to sny daugliter Harriet for her \\l\
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&c. ; and in case of the death of my said daughter, leaving any

child, then upon trust to continue the payment of the said annual

sum of £60 for the benefit of such child ; and upon further trust,

in case of the death of my said daughter leaving any child or

children, when and so soon as the youngest of such child or

children shall attain the age of twenty-one years, to raise out of

the land, ground-rents and premises, by sale or mortgage, the sum

of £400, and divide the said sum, &c. ; and upon further trust,

during the lifetime of my said daughter, and until the youngest

child (if any) shall attain the age of twenty-one years, to pay the

residue of the said rents, issues and profits (after payment there-

out of the said ground-rents, interest, &c. and the said annual sum

of £60) unto my son, Thomas Gutteridge ; and upon further trust,

after the decease of my said daughter, in case she shall die with-

out leaving any child, &c., or in case she shall leave any child or

children, after the attainment by the youngest of such child or

children of the age of twenty-one, and the raising and payment of

the said sum of £400, and after the performance of all the before-

mentioned trusts, upon trust that the said "William Probert siiall

assign the said land, ground-rents and premises, or sucli part

thereof as shall remain undisposed of, unto my said son abso-

lutely." The plaintiffs held a mortgnge on the testator's

[* 2] * leasehold property; which after the testator's will had

been transferred to them on their making a further advance.

Tlie property had been sold, and after paying off the original

mortgage a sum of £700 remained ; and the income being insuffi-

cient to keep down the annuity, the Vice Chancellor declared that

the annuitant was entitled to resort to the corpus.

Mr. Malins and Mr. W. Paidall, for the appellants, contended

that the annuitant here could not be in a better position than a

tenant for life. Foster v. Smith, 1 Ph. 629; 2 You. & Col.

C. C. 213.

The Lord Chancellor:—
There the testator contemplated the property remaining in its

entirety. Here the direction for payment of the residue contem-
plates the full satisfaction of the annuity.

Mr. Malins.— The words "undisposed of" referred to the
sum of £400 and the raising of that sum. The testator had as

much an intention to benefit the children as his daughter.

The Lord Chancellor :

—
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If the daughter received less than the £60 during lier life,

would not her representatives be entitled after her death to con-

tinue the receipt of the dividends until the deficiency was

made up ?

Mr. Malins and Mr. Rudall referred to The Attorne/j-General v.

PovMen, 3 Hare, 555 ; Earh v. Bellingliam, 24 Beav. 445 ; 27 L.

J. Ch. t>A^\ Mills V. Dreivitt, 20 Ibid. 632.

Mr. Greene and Mr. Beavan, for the annuitant, were not called

upon.

The Lord Ch.a.ngellok said that the decree was right. The

general rule was, that an unlimited indefinite charge upon "rents

and profits" was a charge upon the corpus. Here the charge was
" out of the rents and profits " to pay the annuity to his daughter

for her life ; it was not out of the rents and profits during her

life. The right of the trustees was general and indefinite. The

charge, therefore, on the rents and profits continued until the

annuity was satisfied. The decision in Foster- v. Smith went upon

this, that the effect of the gift over was to reduce the charge on

the rents and profits to a charge during the life of the annuitant;

but on the death of the annuitant, the trustees were to convey

over the estate to the testator's sisters ; and the right, therefore,

to receive the rents and profits ceased on the death of the annui-

tant. Of necessity, therefore, in Foster v. Smith the trust to

receive the rents and profits was construed to be a right to receive

them during the life of the annuitant. In Farle v. Bellingham,

the Master of the Rolls followed Foster v. Smith, and there the

trust was, after the death of the annuitant, to transfer a specified

sum ; and there was, therefore, an intention to have the corpus

kept in its entirety for the benefit of those who came afterwards,

and who were intended to have the corpus in its integrity. But

here there were no such words ; but the gift over was in terms

made subject to what was necessary for the legal operation of the

antecedent gift, and the party claiming the residue could only

claim what remained after the effect of the antecedent gift was

exhausted. Did, then, this charge upon the rents and profits con-

stitute a charge upon corpus ? and his Lordship was of opinion

that it did, and he found nothing to rebut that in the terms ol

tJiis will. He could not, therefore, alter the decree, as he con-

^idered that the Vice-Chancellor had put a proper interpretation

upon the will; and the annuitant must, therefore, continue to re-

ceive the annuity out of the corpus.
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ENGLISH NOTES.

Where tlie testator directed his trustees to pay to his \vid<i\v £100

a'year out of a certain fund consisting of the residue, after paying debts,

of the proceeds of his estate, and then directed that during the lifetinio

of his wife tlie trustees should pay tlie residue of the income of tlie

fund to other persons, and after her deatli directed the residue of tlie

fund to be divided amongst a class, Vice-Chancellor Sir W. Page

Wood decided that the intermediate gift of tlie surplus income during-

the life of the annuitant, together with a discretionary direction for

postponing the conversion, indicated an intention that the residue of

the fund which was to be divided at the annuitant's death meant tlie

residuary fund out of which the income was payable; and that although

the income of that fund was not suflBcient to [)ay the annuity, the arrears

were not chargeable upon the corpus : Stelfox v. Sugden (18o9), John-

son, 234.

But h\ H'tckmau v. Upsnll (I8(i()), 2 Giff. 124. where the testator

1)equeathed a deljt or sum of £1000 which was due to him, to trustee>

upon trust (when called in or paid) to invest the same upon securities,

and to stand possessed of the debt and of the interest to accrue dm
thereon from his decease, and also of the securities\, upon trust there-

out to pay the yearly sum of £30 to the plaintiff (a daughter), and to

j)a3'to other persons during the life of the daughter certain aliquot parts

of the residue of the interest or dividends, and from and after the de-

cease of the plaintiff, he gave the said debt (in aliquot parts) to others,

— the Vice Chancellor, Sir J. Stuakt, on the ground that the secur-

ities as well as the interest were expressly given in trust to pay the

annuity, decided that the capital w'as liable to make good the annuity.

In an Irish case, in 1887, Re Moore's Estate, 19 L. R., Ir. 36.5, there

was a bequest of leasehold lands of S. " Upon trust, out of the rents

and profits of said lands, to pay my just debts, . . . and subject thereto,

out of the rents and ])rofits of ray said lands, to my wife J. M., during

her life, an annuity or yearly rent-charge of £150 per annum, and sub-

ject thereto I bequeath the said lands of S. upon trust to receive the

rents and profits, and to apply the same for the maintenance, iS:c. of

my son," and upon his attaining 21, to assign him the lands and
accumulations (if any) of the said rents and profits, &c., — it was
held by INIoxROE, J., on the authority of the priiici[)al case, and distin-

guishing Stelfox V. jSuf/den, that the annuity was a charge upon the

corpus of the leaseholds.

Where an annuity charged on the rents and i)rofits of land is in ar-

rear, the person entitled to the arrears is entitled in equity to have
Ihem raised by sale or mortgage of the estate; and the Court will
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make a decree accordingly, although the person claiming relief is en-

titled to legal remedies by distress and perception of rents. (Japif v.

Jackson (1824), 13 Price, 721; Scottish Wldous' Fund v. Craif/ (1882),

20 Ch. B. 208; 51 L. J. Ch. 3()3.

Where the owner of land liable to ])ay annuities for li\es charges tlie

inlieritance to secure them, and tlien by his will gives the land to a

tenant for life and remainderman, the annuities must be capitalized,

and the burden shared by the tenant for life and remainderman in pro-

portion to the value of their respective interests: In re Muffett, Jones

V. Mason (1888), 39 Ch. 1). 534, 57 L. J. Ch. 1017, — a decision of

CiriTTV, J., following Bahoo- v. Astlcij (1843), 1 Phil. 422, 13 L. J.

Ch. 329; Yonge v. Farsq (1855), 20 Beav. 380, 24 L. J. Ch. 043: and

Yatcsx. Yates (ISGO), 28 P.eav. 037, 29 L. J. Ch. 872.

AMICRK'AX NOTES.

It has been held to the contrary of tlie principal case in this country. In

Delaneyx. Van Aulen, 84 New York, li), the testatrix gave the residuum of

her estate in trust, •' to receive the rents and profits of the real estate, t) in-

vest the personal estate, and to apply the i-ee.ts and profits, and the income of

the personal estate," to the use of her husband B. for life, except to pay an

annuity to C. There was no devise on bequest over after C.'s death. Tlic

leiits and profits proved iusutticieut to pay the amuiity. Held, that only the

rents and profits were chargeaLile. The Court distinguished the principal

case on the ground that here, unlike that case, "the right to receive the pi-o-

fits is not general and indefinite; it has a limitation of time." The Court

cited Heneage v. Lonl Andover, -i Y is. >] . ;>(i() ; Allan v. llnc/J/nnse, "2 V. & U.

<J5; Forbes \. Richai-dson. 11 Hare, :5.'31; Bontle v. BInndell, 1 3.1er. 1!I2 ; Crepn

v. Belchier, 1 Atk. 505; Wdson v. IlallUej/, 1 K. & :\I. 590; Small v. Wnu/. •'>

Bro. P. C. 66; Baker v. Baker, 6 H. L. 616; BIrcli v. Sherrall, L. R., 2 Cli.

App. 642. Each case, the Court say, is to be considered on its own circum-

stances, and the testator's intention derivable from the wlmle will and the

circumstances is to prevail. '-We cannot fail to perceive that the rigid rule

stated in Allan v. Bnckhouse (supra), has been relaxed, and that the Courts

may now exercise tlieir judgment." The Court queried whether deficiencies

in payments might be supplied from increased avails in subsequerit years ; bui

m Pierce's Estate, 56 Wisconsin, 560, it was held that this could not be done

where the annuity was payable out of the proceeds of the testator's farm,

•'each and every year," and was jiayable quarterly — the will makes no

provision for any possible deficiency.

In Nudd V. Poicers, 1.^6 Massachusetts, 273, the testator becineathed to his

daughter, for life, a certain sum of money a month. " out of the rents " of

certain houses, the land being devised to others, subject thereto, and after

their death and that of the daughter, the same were given over forever, witli

the statement that " said legacy conveys a fee simple in all my said real prop-

erty " to the last taker. Held, that the corpus was riot charged, and that this
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or the life estate could not be sold to provide a fund for her. Citing Wilson

V. HalHley, 1 R. & M. 590 ; Foster v. Smith, 1 Phil. 629 ; Philipps v. Philipps, S

Beav. 193; Earle v. BeUingham, '2i Beav. 445. There was also a condition

against selling intoxicating drinks on the premises, and an absence of aiiy

power to sell. " The intention expressed is clear, and the question is purely

one of intention. Baker v. Baker, 6 H. L. Cas. 610," etc.

So in Stephens v. Milnor, 24 New Jers*^y Equity, 358, it was held that " an

annuity or yearly sum of $200, to be paid yearly and every year for fifteen

years from and after any decease," out of certain income, is not chargeable on

the corpus.

The corpus will be charged with the annuity, if the intention appears.

Degraw v. Clason, 11 Paige (New York), 136 ; Davis' Appeal, 83 Penn. St.

348; Nash\. Taylor, H'd Indiana, 349; Owens v. Claytor, 56 Maryland, 129;

Hawley v. James, 5 Paige Chancery (New York), 318; 3 I^awy. Co-Op. ed.

734.

No. 7. — CARMICHAEL v. GEE.

(11 L. 1880.)

RULE.

Where a testator directs such a sum of money to be

invested as will produce a certain annuity, and gives that

annuity to A., and the residue of his estate to others,

without anything to show that the fund invested should

remain in its integrity for ultiuiate distribution ; then

the direction to invest is presumed to be merely ancillar}'

to the gift of the annuity; and if the amount originally

invested becomes insufficient— or if the estate is insuffi-

cient — to answer the annuity, the deficiency must be

made good out of the capital,

Carmichael v. Gee,

5 App. Cas. .588-598 (s. r. 49. L. .1. Cli. 829-833).

[588] Appeal from an order of the Court of Appeal which
had reversed a previous order of Vice Chancellor Hall in

an administration suit of Gee v. Mahood, 9 Ch. D. 151.

Robert Gee, by a will dated the 5th of November, 1868,

appointed his then wife, Elizabeth Gee (now respondent), the

Rev. W. P. Trevelyan, and Samuel Mahood, his executri.x

[* 589] and executors * and trustees, and he gave by his will some
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specific and pecuniary legacies, and an annuity of £20 to one

M. T. Dribble, for her life, payable quarterly. He then pro-

ceeded as foUow.s :
" I give, devise, appoint, and bequeath all

other the real estate to which I shall be entitled at my decease

;

and I bequeath the residue of my personal estate to which I shall

be entitled, to my said wife and W. P. T. and Samuel Mahood,

and the survivor and survivors of them, their heirs, executors,

&c. , according to the nature and quality thereof respectively:

Upon trust that my said wife and W. P. T. and S. M. , their

heirs, executors, &c. , do and shall from time to time, and at all

times hereafter, receive and take the rents, &c. , upon the trusts

hereinafter declared. " The first trust was to grant building leases

not exceeding 1000 years " of all or any part of my said real

estate," and, when they should think fit, " to sell and dispose of

all my real and personal estate," or parts thereof, as therein

mentioned. And they were to stand possessed ' of the moneys

arising from the sales, " in trust to invest in the stocks of Great

Britain or India, or on mortgages of copyhold or freehold estates,

" with liberty for the trustees with the consent in writing of my
said wife during her life," to vary the investments. "And upon

farther trust to set apart a sufiicient portion of such investments

as will produce the annuity of £1200 a year which I bequeath to

my said wife for her life, payable quarterly on" the usual quarter

days, " the first payment to be made and become due on the first

of such days as shall happen after my decease, such annuity, in

case of my said wife's second marriage, to be reduced to tlie

annual sum of £150 [which was to be paid as the other would

have been]. . . . And, subject to such investment in favour of

my said wife, in trust to set apart £5000 other part thereof for

my dear daughter Zara on her attainment to the age of twenty-one

years, or marriage, which shall first happen, to be settled on her

and her children as the trustees shall, by deed, declare. And as

to the entire residue of my said trust estate, and as to that part

thereof set apart in favour of my said wife, after her death, and as

to such part thereof as shall be no longer required to be set aside,

in consequence of her second mai'riage, in trust as to one moiety

for all and every the three children of my late dear daugh-

ter Jane Theophila Carmichael, in equal shares." * The [* 590]

other moiety was to go to Zara. If the children of

Theophila should die before a ve-^ted interest was acquired, tbi'
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whole was to go to his daughter Zara. And no sale was to be

made during the life o'f his wife, without her previous consent

in writing; but the unsold real estate and the outstanding per-

sonal estate were to be subject to the trusts thereinbefore con-

tained concerning the moneys and funds, and the rents and

l^roduce thereof were " to be deemed annual income for the

purposes of such trusts," and the real estate was to be trans-

missible as personal estate under the ultimate trusts thereinbe-

fore contained.

The testator died on the 6th of July, 18G9, and tlie will was

proved by the widow and Samuel Maliood. Xo change had been

made in the investments. The widow had created certain incum-

brances on her interest. The estate of the testator proved to be

insufiticient to meet the widow's annuity. No part of the estate,

or of his investments in stocks, &c. , had been set aside for that

purpose. An administration suit was instituted {Gee v. Mahood,)

and in that suit Elizabeth Gee, the widow, presented on the 1st

of July, 1876, a petition asking, among other things, to have the

arrears of the annuity rai.sed out of the corpus of the estate. The
cause came on, for hearing and farther consideration, before Vice

Chancellor H.\ll, Avho declared that Elizal)eth Gee was not

entitled to have recourse to the corpus of the estate, nor to the

income of subsequent years, to provide for the deficiency in

former years of her annuity of £1200. 9 Oh. 1). 151. On appeal

this order was varied, and it was declared that Elizabeth Gee
was entitled to have recourse to the corpus of the estate, and to

the income of subsequent years, to supply the deficiency of former

years. 11 Ch. D. 891 ; 48 L. J. Ch. 657. The incumbrancers on

the widow's interest in the estate were, as such, parties to the

suit, and had joined in the appeal against the ViCK Ch.\ncellor's
order, and were now respondents with the widow to maintain the

decision of the Court of Appeal. The three children of Theophila
appealed against the decision of that Court.

Mr. W. Pearson, Q. C. , and Mr. Vaughan Hawkins for the

appellants :
—

The will here has been misconstrued in the Court of

[*591] Appeal, *and a benefit has been conferred on the widow
which was never intended by the testator to be given to

her. He believed that the income of his property would be suffi-

cient to satisfy her annuity, and he gave her thai income, but he
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never meant that she should come* upon the corpus of the estate,

and so absolutely take away all provision for the children of his

daughter Theophila. The gift of £1200 a year was not an inde-

feasible gift of an annuity of that amount. It might, on a second

marriage, be cut down to £150, and it was directed to come out

of investments wliich, of course, might from time to time vary

in productiveness. The testator believed that those investments

would be sufficient t(j satisfy the annuity to the wife, and to

provide a sum of money for his daughter Zara, and therefore

could not have meant that that provision for Zara should be

liable to be wholly defeated, by the corpus of the estate being

rendered liable to make good the deficiencies of the investments.

There was not an expression in the will which showed that the

investments themselves were to be applied in that way, and the

general purport of the will was opposed to such a supposition.

The testator had made all his dispositions on the assumption that

the income from tlie investments would be sufficient to provide

for the annuity, and it was not because it turned out that he was

mistaken as to the value of his })roperty, that the general scheme

of his will was to be defeated, and his surviving daughter and

the children of his other daughter were to be left unprovided for..

in order to satisfy the wife's life interest alone. The intention

of the testator was plain, and was plainly expressed, and being

so, ought to decide the case. The authorities too were clear upon

the subject. In Baker v. Baker, 6 H. L. C. 616; 27 L. J. Ch.

417, in a will almost exactly like this, it was held that the

widow was not entitled to have the deficiency of the annual

income made good out of the corpus. And the (piestion put by

the Lord Chancellor there applied exactly to this case, namely,

how would the corpus have been affected by every deficiency if

the money had, as might have been the case, been lent out on

mortgage ? Wright v. Callendcr, 2 De G. M. & i\. 652 ; 21 L. J.

Ch. 787, in which a different result was arrived at, was distin-

guishable from the present in the form of the trust, which was

a specific direction to pay the weekly amount t<j the son

out of * the general estate. Besides which it was to [* 592]

be remembered that Wright v. Cullender, was decided

before Baker v. Baker, where Wright v. Callender, was noticed,

and was expressly distinguished from the case then under

consideration. It was a gift of income to be paid at all events.
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Tarhottom v. Uarle, 11 W. R. 680, favours the construction now

contended for.

Birch V. Sherratt, L. E., 2 Ch. 644, 30 L. J. Ch. 925, was a

case where the residue was to be subject to the payment of the

annuity, and " from and after the payment of the annual sum of

£100, and subject thereto," the trustees were to stand possessed

of the investments for other purposes, which made the payment

of the annual sum the primary object of the will ; here there

was nothing of the kind.

In a case like this, where there was a general deficiency, the

principle was that there should be a general abatement : Fa(je v.

Leapingwell, 18 Ves. 46o ; 11 E. R. 234; not that specific legatees

should alone be sacrificed in order to make good a particular life

interest. As in Balder v. Baker, it was " apparent from the

languaee of the will that the testator intended that the fund

should be continued in its integrity during the life of the annui-

tant, and in that state should go over. " The real question is

whether what is given is given as an annuity to be paid at all

events out of the general estate, or is the interest of a particular

fund devoted to that special purpose ? It is submitted that in

this case the interest of a particular fund is all that the testator

intended to give. In Miller v. JItiddleston, 3 Macn. & G. 513;

21 L. J. Ch. 1, the annuities were held not to be payable out

of the corpus, but, there being a deficiency, all the interests were

held to be affected ratably.

Foster v. Smith, 1 Ph. 629; 15 L. J. Ch. 183, carried out the

principles now contended for. There the devise was of real estate

in trust to receive the rent, &c. , and thereout to pay to the testa-

tor's widow an annuity, and from and after her death to convey

the estates to the testator's three sisters. The Vice Chancellor
had held that a deficiency might be made good out of the corpus,

but the Lord Chancellor Lyndhuest, reversing that deci-

[* 593] sion, held that the annuity was a * charge only on the

rents which had accrued during the life of the widow.

There was nothing in this will which made the annuity payable

at all events, so as to defeat the gifts intended by the testator

for the benefit of his children.

Mr. Graham Hastings, Q. C, and Mr. Warmington, appeared
for the widow, and Mr. Farwell, for the incumbrancers, but were
not called on to address the House.
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The Lord Chancellor (Lord Selborne) :
—

My Lords, this case lias been very ably argued, but your Lord-

ships, I believe, do not think it necessary to hear the counsel

in support of the judgment appealed from. Your Lordships, I

believe, are all agreed in thinking that that judgment is right.

The question may be stated very nearly in the terms used by

Lord GiFFORi> in the case of May v. Bennett, 1 Russ. 370. It is,

" whether the bequest in favour of the widow is to be considered

as a beqnest of au annuity or as a bequest of the income" (I

interpolate the words " or part of the income") " of a sum of

money, which is directed to be set apart." It appears to me to

be reasonably clear, upon the will, that it is the bequest of an

annuity, and of an annuity not so restricted or limited as to

make it payable exclusively out of the income of a particular

fund arising during the widow's lifetime.

I do not think that the early part of the will, which precedes

the trust, is of any importance in the case. In that portion of

the will the testator, as he has himself said, appears to have been

fulfilling what he considered a moral obligation, to dispose, prob-

ably, in a way agreed upon between himself and his wife, of the

fortune which he had received, in right of his wife, since their

marriage. ' He treats that part of the will as equivalent to the

restoration of her fortune. It appears to me that we may set that

entirely aside ; and, so doing, we come to tbe trust of his whole

estate, after that part which he received from his wife has been

so taken out and disposed of.

The particular order in which he declares his will concerning

that trust estate is not, I think, to be regarded as affording

any *clue to the effect of the will upon the point now in [* 594]

controversy. The testator was constituting a general trust

of all his real and personal estate ; and nothing was more

natural, than that clauses of administration and management

should immediately follow the constitution of that trust.

Towards the end of those clauses, which I have called clauses

of administration and management, occurs the direction to invest

and set apart out of the estate, when converted, a sufficient sum

for the purpose of paying the annuity now in question. But,

my Lords, although it is in this way that the annuity is first

mentioned, it appears to me to be reasonably clear that you can

disengage from that context a clear gift of an annuity ; which
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annuity was not, in the mind of the testator, and in truth could

not have been, dependent upon the fulfilment of the course of

administration up to that point, as a condition precedent to the

vesting of the annuity itself.

The words in which the testatcjr first mentions the annuity

are these (I do not read those about the investment) :
" The

annuity of £1200 a year which" (that is, " which annuity") " I

l)equeath to my said wife for her life, payable quarterly on every

25th day of March, 24th day of June, 29th day of Se[»tember,

and 25th day of December, the first payment to be made and

become due on the first of such days as shall happen after my
decease." Then he provides, that such annuity is to be reduced

in the case of his wife's second marriage to the annual sum of

£150 instead of £1200, and he directs how that reduced annuity

is to be paid.

In my opinion, tlie true efi'ect of that portion of the will is

precisely, and to all intents and purposes, the same as if he had

said, disengaged from anything as to investment: "T bequeath

to my wife an annuity of £1200 a year;" followed by the other

directions, which I have read to yonr Lordships.

The fact that this annuity was to bo paid quarterly, and that

the first quarterly payment was to be made and become due on

the first of the days mentioned which should happen after the

testator's decease, proves conclusively tliat the gift of the annuity,

and the vesting of the title of the widow, were, in his mind,

independent of the execution of those preliminary trusts in the

course of administration, of which the final result was to

[* 595] be an * investment for the purpose of that annuity. Look-

ing farther into the will, we see tliat he also contemplated,

and made provision to the effect, that the sale of the real estate,

and the getting in of the personalty, whichmust necessarily pre-

cede any such particular investment for the purpose of the annu-

ity, might be delayed if the widow chose, during the whole of

her life. She was one of the trustees; and, therefore, the power
to delay the conversion of the personal estate into money was
vested in her jointly with her co-trustee; and, as to the real

estate, the power was given to her absolutely. In that state of

things, while the property remained unconverted, I apprehend
it to be clear that the annuity was an absolute charge upon the

whole estate, and of course upon the whole income of that estate.
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I agree with what wa.s said by Mr. Vaughan Hawkins, that

equity considers that done which ought to be done; and, there-

fore, that this clause, authorizing the postponement of the con-

version, would not be allowed to defeat any rights which ought,

to have accrued if Lhe conversion had taken place immediately.

That is quite true; but, on the other hand, it would be ditlicult

to reconcile with the intention thus appearing any construction

of tlie earlier part of the will, which would represent the annuity

as a mere life interest in the whole or part of a separated fund.

So far, there would be no doubt; and I beg your Lordships to

observe, with regard to the argument founded upon the context,

that if there had been no conversion in the lifetime of the widow,

and no particular investment, there would have been no particular

fund to go over to the residuary legatees, and the residuary

legatees would simjdy have taken the whole estate, charged in

its entirety during the wid(nv's life with this annuity, and they

would liave taken it all as. residuary legatees after her death.

It is said, tluit the part of the general estate, which is ordeied

to be thus invested for the purpose of securing the annuity, is

nuide, after the completion of that investment, a specific fuiul, of

which slie is thenceforth to be tenant for life, at all events to the

extent of £1200 a year, payable out of the income of that fund,

and that the corpus of the same fund is given over afterwards to

the persijns who are the residuary legatees. My Lords, that con-

struction appears to me to have been truly descril)ed by

Lord Justice James * as " sticking in the bark. " I appre- [* oOil]

hend it to be clear, that the separation from the residue of

lliis particular sum, as one which would C(une in after the death

of the wife or after her re-marriage, Avas formal only, and not

substantial. It is given uuo flafu with the residue, to the same

persons, and in the same manner. The testator, no doubt, anti-

cipated that it would not come in with the free residue, or at the

same time ; and therefore he mentioned it as something addi-

tional, — using a form of expression which distinguished it from

that which was residue in the sense of immediate surplus, after

making (among other things) proper provision for the payment

of the annuity.

But, though thus distinguished as a separated and postponed

part of the residue, the whole context shows that those who are

ultimately to take it are to take as residuary legatees.

VOL. III. — 14
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I find, therefore, nothing here, except a testator giving an

annuity to his wife; desiring her to enter into the immediate

enjoyment of it, contemphiting that during the whole of her life

it may be a charge upon his general estate ; but at the same time

providing that, if the estate is converted into money, there shall

be a sufficient investment to secure this annuity, so as to release

the rest of the estate, and to enable that to be paid over immedi-

ately to the residuary legatees.

I will not trouble your Lordships with any observations upon

authorities, except to sa}^ that this case seems to me to fall

within the principles of May\. Bennett, 1 Russ. 370, and Wright

V. Cullender, 2 De G. M. &. G. 652; 21 L. J. Ch. 787, and

to be quite different from Baker v. Baker, 6 H. L. C. 616; 27

L. J. Ch. 417. With regard to the last case cited by Mr.

Vaughan Hawkins, Miller v. Huddleston, ?> Macn. & G. 514;

21 L. J. Ch. 1, that appears to me to have depended upon

the special language of a very special will ; and, assuming it to

have been rightly decided, I find in it nothing applicable to the

present case.

I therefore propose to your Lordships to dismiss the present

appeal with costs, giving only one set of costs to the respondents.

Lord Hatherley :
—

My Lords, I am of the same opinion ; and the point is really

so short, and has been so clearly presented in the address

[* 597] which * you have heard from my noble and learned friend

on the woolsack, that it would be unbecoming in me to

occupy any farther time in this discussion. I w'ould simply say

it appears to me clear that if you take into your view the two

different classes of cases, the one Baker v. Baker, and the other

Wright v. Callender, which have been discussed before us this

morning, in the one class there is a general trust fund wliich

is partitioned between two parties, the one taking a life interest

and the other taking an interest in the remainder. That is

the case of Baker v. Baker, and there, of course, the person

entitled to the life interest in that fund only, has not any

right to do more than receive the income accruing from that

fund. But, on the other hand, if you find it to be the gift of an

annuity, in which I concur entirely witli my noble and learned

friend, and, for the same reasons, if I say you find it the gift of

an annuity, in this case made to the wife, of £1200 a vear, and
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if you find that that is the character of the gift, those who take

subject to that gift, and those who take another portion of the

u;si(lue of tlie estate (that gift having been })reviously directed to

be taken out of it), must submit to any loss or inconvenience

which may be occasioned by the fact that the estate of the

testator has fallen short of what he, and everybody else, had

expected would be the condition of the residue. But that will

not convert this gift, which was a gift out and out, into a gift

which was a life-tenancy only in a portion of the residuary

•estate, whicli is the argument that has been presented to us on

the present occasion.

Therefore, when one comes to look carefully at the wording of

this will, it really seems to me a sutficiently clear one, and that

it does not require much exposition or much discussion on the

part of your Lordships.

Lord Blackburn :
—

My Lords, I am of the same opinion. T take it that the whole

question turns upon the construction of the will. I do not think

there is anything illegal or improper, or that could not in any

way be enforced in a bequest by which an annuity was left,

•which was made payable entirely and exclusively out of

the income of * any particular fund. Of course that [* 598]

might be done, but that, I think, is not done here ; and

upon that point, and upon the construction of the will, I so

thoroughly agree with what has been said by the noble and

learned Lord on the woolsack, that I do not think it necessary to

;add anything farther.

Lord Watson :
—

My Lords, I have no hesitation whatever in agreeing with the

views which have been expressed by your Lordships and by the

Judges of the Court of Appeal below. I think, according to

the true construction of its terms, this will imports a direct

"bequest of an annuity of £1200 to the testator's widow, followed

by a direction, for the purpose of administration, to his trustees

to set apart a sum sufficient to yield an income that would make

up that amount, before paying away any part of the residue. I

cannot find any words indicfitive of an intention on the part of

the testator to limit the fund out of which it was to be paid, to

the income of the sum so set apart, or even, as has been con-

tended in another way by the counsel for the Appellant, out of
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the income of the estate. I cannot read the terms of what I

venture to call the clause disposing of the residue in this case,,,

as a gift to the residuary legatee, not in the nature of a residuary-

o-ift, but importing the specific bequest of a sum after that set.

apart to meet the wife's annuity, accompanied by an expression

of his intention that that sum should pass intact to the legatee.

I therefore entirely concur with the views already expressed by-

your Lordships.

Order nirpealed from affirmed, and appeal dismissed^,

vjitli costs; one set of costs only being allowed tof

the resptondents.

Lords' Journals, 1st June, 1880.

ENGLISH NOTES.

The decision by Lord Gifford, M. R., in May v. Bennett, which is^

confirmed in the principal case, was in 1826 reported in 1 Rnss. 370^

The testator had given all his property to trustees, in trust, after pay-

ment of debts to lay out in government security', "as much mone}' as

would produce the annual interest of £54 12s. per year," his wife to-

have the interest during life if she did not marry, but if she married

the annuity was to cease, and the trustees were to sell out so much

stock as would produce £300 and pay it to her on lior marriage, '"and

the remainder of the stock, that was put in trust f<ir tlie produce of

the £54 12,s. a year, was to become part of the residue of his estate in

like manner as if she did not marry." He then, after giving somt^

legacies, bequeathed the residue to W. M. After the death of the

testator, the investment was made in an amount of Navy £5 per cent

securities sufificient to produce the income of £54 125. In 1822, when

the stock was converted .into new £4 per cents, the income of the fund

set apart became insufficient. It was decreed that so much of the stock

as should from time to time be necessarj' should be sold to make up the

deficiency.

In a Scotch case in 1850, Bennjs Trustees v. Cox's Trustees (Court

of Session, 2nd series. Vol. 12, p. 1037), there was a decision in con-

formity with the above rule. The testator directed bis trustees Lst to

pay his debts; 2ndly he gave a provision of £5000 each to his chil-

dren; 3rdly "the interest of £6000 to my sister" during her life:

and the trustees were directed to place at interest in the public funds,

<ir with adequate security, £6000 sterling for this purpose. After

making a gift of the residue the testator lastly directed tluit the differ-

ent provisions should be paid in t'l!.' nrdiu- in wliicli they were eniunev-
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^ted. The residue of the trust fund, after paying the debts and the

portions of £5000 each to hi.s cliildren, did not amount to £()00(). The
Court of Session decided that an annuity equal to the interest of £0000
must be made good out of capital preferably to any claim of tlie resi-

•duary legatees.

Wright V. Callender, also confirmed by the principal case, was a de-

-cision of the Lords Justices Cranworth and Knight Bruce (reversing

a judgment of V. ('. Kindersley) in 1852. It is reported in 2 De G.

M. & G. 652, and 21 L. J. (^h. 787. The testator, after bequeathing

a legacy and giving a direction to pay <lebt,s, directed his executors to

get in his personal estate, and to stand possessed thereof upon trust lo

invest a sufficient portion in government securities to produri' uii in-

come of £2 a week to be paid to his son J. And after directing a

<livision of his residuai'v estate amongst his cliildren other tlian his son

J., he "in like manner" directed ''that upon the decease of my son

»J., the sum to be invested to produce and pay his annuity of £2 a week,

shall be divided " amongst his otUer children irjio should he then llr

inrj. The assets available after payment of debts were only sufficient to

purchase £2200 lis. Gd. £.'> per cent Consols, whicli was of course in-

sufficient to produce dividends to pay the animity of £104. The Vice-

Chancellor Ki>rr)ERSLEY distinguislied the case ivo-[n J/rn/ v. Bennett by

the circumstance that there was a fund given to secure the annuity,

witli a limitation of tlie fund over after the annuitant's death. But the

Lords Justices agreed in considering that there was no ground for

the distinction. ''If," Lord Justice Craxworth sa3's, ''there had

been anything in the terms of tliat gift over, showing that the testator

intended the fund to be continued in its integrity during the life of the

annuitant, and in that state to gn over, the argument might be well

founded. ]>ut the direction to set apart the fund dues not denote the

object of tlie testator, but merely the meaiis b\- winch tliat olqect was

to be secured."

In the case of Iktkev v. Baher (1858;, H. L. C. OIG. 27 L. J. CIi.

417, which was distinguished in the princi]>al ease, the testator di-

rected his trustees to stand possessed of the produce of the sale of his

property on trust to invest in stocks, etc. such a sum of money as, when

invested should realize the clear annual income of £200. and to pny the

same to his wife during widowhood; and after her death or second mar-

riage (in the event, which happened, of his dying without issue), to

stand possessed of the said principal sum or stocks, etc., in trust for

[certain persons] ; and as to the residue of the trust moneys arising

from the sale of his property after raising thereout the money sufficient

to realize the annuity for his said wife, the trustees should stand jtos-

sessed thereof in trust for [the same persons] in like manner as v/-as
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tliereinbefore expressed and declared concerning the said trust moneys

therein bequeathed to them. The estate was insufficient to provide a

fund producing £200 a year income. The House of Lords (Lord

Chelmsford, C, Lords Brougham, Cranworth, and Wf.xsleydale)

reversing the judgment of Sir John Romilly, M. K. (wliich had been

formally affirmed by the Lords Justices Turner and Knight Bruce,

who differed in opinion), decided that i.he widow was not entitled to

have the deficiency made good out of the corpus of the fund. Lord

Chelmsford, C, cited the above-quoted observation of Lord Cran-

worth in Wrifjht v. Calleiider, and considered tliat there was

language to show that the testator did intend "the gift to be

continued in its integrity during tlie life of the annuitant and in

that state to go over." And all the learned lords concurred in tlii.<

opinion.

In the case of Re Parry, Scott v. Leak (18S0), 42 Ch. D. 570, where

a testator gave a number of annuities, and left estate mainly consisting

of two freehold theatres and two leasehold theatres, it was held by

North, J., that the annuitants were not, as against a proposal of tho

residuary legatees t(» secure the annuities by means of a first mortgage

<jf the freehold theatres, entitled to have the leasehold theatres sold and

the proceeds after payment of debts invested in investments in which

cash under the control of the Court might be invested, and the whole^

income of the estate then applied in |)ayment of the annuities. It was

observed that if the latter proposal had been carried out, the presumable

object of getting rid of the liability on the leasehold property would not

have been entirely effected.

ANTICIPATION (restraint on).

TULLETT V. AEAISTRONG.

(cH. 183S, 1S40.)

RULE.

A RESTRAINT against anticipation is valid only as a
modification of the separate estate conferred upon a
married woman.

If a gift of income is made to a woman, who is immar-
ried, expressed to be for her separate use without power of

I
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anticipation ; then, since the separate use cannot while she

is unmarried Ijave any effect, the restraint on anticipation

is likewise suspended. But if she marries without having

alienated the future payments ; both the separate use and

the restraint attach during the coverture. On becoming

discovert she asain becomes free to alienate.

TuUett V. Armstrong,

1 Beav. 1-33 ; 4 My. & Cr. 390-407
;

(s. c. 8 L. J. N. S. Ch. 19-22 ; 9 L. J. X. S.

("h. 41-48).

The plaintiff in the case claimed under certain securities

created by William Armstrong and Mary, his wife, which pur-

ported to charge certain interests in property under the will of

one Nathaniel Uradford.

Nathaniel Bradford's will gave all his property to trustees in

trust for his wife for life, and at her death gave certain prop-

erty between certain persons including his granddaughter ]\Iarv

Augusta Tilt (who afterwards became Mrs. Armstrong) during

their joint and several lives, with directions that they should

not dispose of their several life estates by way of anticipation,

and so that no husband should acquire any control over the life

estate. And in the latter part of the will certain copyhold and

leasehold property was given to the said Mary Augusta Tilt and

her assigns during her life (with no mention of restraint against

anticipation): and there was a further declaration in the will

that the devises and bequests made to his granddaughters (Mary

Augusta Tilt and another) were given to them free from tlie

rights, control, contracts, or debts of any husband.

Mary Augusta Tilt was unmarried at the date of the will and

of the testator's death. She afterwards married William Arm-

strong, and they together executed the securities purporting to

charge the interests in question.

The securities also purported to include the interest which

Mrs. Armstrong took under the will of Ann Bradford, dated

25th August, 1826. These interests were expressly given by

this will to Mary Augusta Tilt with restraint on anticipation,

and so that they should not be subject to the control of any hus-

band. The marriage of Mary Augn^^ti Tilt to William Armstrong



216 ANTICIPATION (RESTRAINT ON).

Tallett V. Armstrong, 1 Beav. 1-22.

took place after the making of Ann Bradford's will, but before

her death.

At the time of the execution of the securities in cjuestion, the

life interests had vested in possession, the widow of the testator,

Nathaniel Bradford, having previously died.

The question as to the validity and eflect of the securities

having been argued,

—

The Master of the Rolls (Lord Laxgdale), after stating the

effect of the wills and the position of the title, laid down the prin-

ciples of the law and their bearing on the case as follows :
—

[21] In this Court a married woman has, for more than a

century, been considered as capal)le of possessing property

to her own use, independently of her husband; such property is

called her separate estate, and, in respect of it, she is consid-

ered as ^ feme sole, enjoying, and ca})able of exercising, her riglits

as such.

The property may be acquired, either by contract witli

[* 22] the husband before the marriage, or by gift from * him, or

from any stranger wholly independent of such contract

;

so far as his legal rights as husband may interfere, the Court will

treat him as a trustee; and property held by or for the wife tn

her separate use, if unaccompanied by any restraint, is subject

to her power of alienation, and the other incidents of property

held by men or single women.

The estate for separate use, as sanctioned by courts of equity,

has its peculiar existence only in the married state. It operates

as a protection to a married woman, against the legal power over

the wife's property which is vested in her husband. It acts in

contravention and control of the legal ri^ht of the husband, and

as against his legal power it is a sufficient protection; but the

power of alienation remaining in the Avife, the separate estate,

unfettered, is no protection against the moral influence of the

husband, and many instances have occurred and daily occur in

wliich the wife, under the persuasion or influence of her husband,

has been and is induced to exercise her power of alienation in his

favour or for his benefit, and thus defeat the protection intended

for her.

But as the separate estate itself owed its origin and support to

the courts of equity, it was understood, that the same courts

might so modify it as to secure the protection which was
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intended; and accordingly it was intimated Ly Lord Thuklow,

that if a gift clearly expressed, that the separate estate should

Ije incapable of assignment in anticipation or of alienation, that

intention wuuld be carried into eti'ect, and his Lordsiiip, l^eing (if

that opinion, himself set the example in a case in which he

personally took an interest; and from that time, now nearly half

a century ago, it has been usual to introduce into wills and set-

tlements a clause giving to women real and personal estate

for their separate use, * independently of their husbands, [* 2'.\]

without power of assignment, by way of anticipation or

of alienation ; and such clauses, though their o])eration has been

considered to be, as undoubtedly it is, anomalous, and irrecon-

cilable with the ordinary legal rules affecting the limitations of

estates, and the legal incidents of property, have been repeatedly

approved and carried into effect by this Court, and settlements and

provisions for families to a very great extent have been framed in

reliance upon them. And in Jackson v. Hohhousc, 2 Mer. 48S,

Lord Eldon emphatically declared, that it was too late to con-

tend against the validity of a clause in restraint of anticipation.

I apprehend that the restrictive clause or fetter (as it has been

called) has in this Court always been considered as effecting a

modification of the separate estate, and consequently, to have its

operation only in the married state. It is said, indeed, that

))efore the case of Brandon v. Iiohinson, 18 Ves. 429; 1 liose

197; HE. E. '226, there were some eminent lawyers, who con-

sidered that a similar fetter might be imposed by this Court, on

property enjoyed by men and without relation to the married

state; but Lord Eldox, in deciding that case, after referring to

Lord Thukloav's reasoning, that this Court, luiving by its doc-

trine of separate estate enabled a woman, though married, to

alien, might limit her power over it, thought it proper to state

distinctly, that the case of a disposition to a man, who, if he

has property, has the power of aliening, was quite different; and

I conceive, that the validity of a clause in restraint of aliena-

tion, when clearly expressed, in connection with a clause giving

the estate for the separate use of a married woman, also clearly

expressed, has not till lately been doubted.

* As the clauses conferring the separate estate, and [* 24]

annexing the fetter, have both of tluMU their etl'ective

operation, only in the state of marriage, and are intended fur
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the protection of married women, and not to restrain the inci-

dents of property vested in persons under no legal incompetency,

it has been determined, that neither of them has any practical

operation whilst the donee is single ; it has been considered that,

as an unmarried woman is as capable of enjoying and exercising

the rights of property as a man is, the property must in her,

whilst unmarried, be accompanied by its ordinary incidents, and

upon this principle would seem to be founded the several cases of

Jones V. Salter, 2 Russ. & M. 208, Barton v. Briscoe, Jac. 603,

Woodmedou v. Walker, 2 Euss. & M. 197, Broum v. Foeoek, 2

Euss. & M. 210; 2 M. & K. 189; 5 Sim. 668.

In the three first of these cases, the alienation took place

during widowhood, i. e. , after the termination of a coverture.

In the last the alienation took place before cov'erture. In the

cases of Woodmeston v. Walker and Brovjn v. Pocock, the Loud

Chancellor reversed orders of Sir John Leach, who was of

opinion, that an estate given to the separate use of a woman
independent of any husband she might marry, and accompanied

by the fetter, prevented her from alienation when single, the

intention having been, to secure to her the enjoyment of separate

property during coverture, and coverture having therefore been in

the contemplation of the donor, and being possible on the part

of the donee, Sir John Leach considered, that she was not at

liberty to defeat that intention, by any act of her own when
single; his opinion was overruled, and the point does not ari.se

in any of the cases before me. Supposing it to be satisfactorily

established, that a woman may, when single, disjiose of ]iroperty

given to her for her separate use without power of alienation,

none of these cases would be a fleeted by it.

[* 25] * But it has been argued, that if the gift of jjroperty for

the separate use of a woman, whether intended to be thus

fettered or not, becomes vested in the woman whilst single, she

then possesses immediately the faculty of disposition or the

power of alienation
; and that, if she afterwards marries, she by

the fact of marriage subjects this, like any other property, to

the marital power of the husband, and in that way, loses all the
protection she was intended to have ; and in the arguments which
have been used on this subject, a desultory or shifting privilege
or fetter attaching on the marriage, and of no practical operation
when the woman is discovert, has been treated as a sort of absur-
dity not to be endured.
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I confess, however, that I see no absurdity, but considerable

convenience, in a law affording peculiar protection to the prop-

erty of married women ; which affords to women protection, or

imposes upon them restraint, fur their protection, only when
they want it; which enables a woman when single and adult,

upon deliberation, to settle her property according to her con-

venience, or, if most to her advantage, to forego her protection

altogether; and yet, guarding against infancy or improvidence,

secures her the protection when married, if she has not deliber-

ately and designedly renounced it before the marriage took effect.

And it appears to me, that this Court has not considered, that

the woman by the fact of marriage subjects an estate given to

her for her separate use, to the marital power of her husband.

In Lady Strath inorr v. Bovjcs, 1 Ves. jun. 27; 1 E. R. 77,

Lord Thuklow puts this case :
" Suppose a relation had

given her £10,000 for * her sole and separate use; if she [* 2G]

had represented it as her own absolutely, so that upon a

marriage it would have <>one to her husband, this Court would

have compelled the trustees tu give it to her liusband, but not

otherwise. " It is therefore clear, that Lord Thurlow did not

think, that the woman by lier marriage gave her separate estate

to the husband; for looking at hev situation before marriage, he

distinguished between property given to her sole and separate

use, which the CVjurt would protect from the marital power.

Moreover, many cases have occurred, in whicii property has been

given to women, for their sole use, independent of any husband,

and in which the Court has had to declare the rights of such

women to the property, when they were single, and, conse-

quently, whilst they had the power of alienation ; if in such

circumstances, the separate estate meant nothing, all that wt)iild

have been proper would have been, to declare the woman entitled

to the property without more ; but the declarations have been

that ti.e women though single at the time were entitled to their

sole and separate use, see Cla//ton v. (I'resham, 10 Ves. 2<S7, and

on the marriage of a ward, the Court has ordered the property

to be settled for her separate use during life, which would have

been useless, if a widowhood put an end to that species of estate.

PM\t the question came directly under the consideration of the

Court in Anderson v. Anderson, 2 Myl. & K. 427. Leasehold

property was given by will to a woman, then single, to her own
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sole use, free of the control of any present husband, or any hus-

band to come. The woman was single at the testator's deaths

and for several years afterw^^rds. Before she married, she desired

to have this property settled to her separate use; the intended

husband refused, and the marriage took place without a

[* 27] settlement. * After the marriage, the wife claimed the.

same pro])erty for her separate use ; and, although the

husband insisted, not only, that a gift to the separate use of art

unmarried woman was insensible, as an attempt to limit hei-

power of disposition, but that in this case there was an agree-

ment to waive her claim, it was determined, that she was

entitled to the leasehold, for her sole and separate use. This

was the decree of Sir John Lf.acii, who had, in a previous stage

of the cause, granted an injunction, to lestrain the hus])and fronr

receiving the rents, and his order, in that respect, was confirmed

by Lord Eluon, before whom a motion to dissolve the injunction

was made.

Unfortunately, this case was not reported till the orders upon

which the questions now arise had been made; but up to

November, 1S22, when the decree in Anderson v. Anderson,

was pronounced, it seems to have been considered as quite

clear, that a gift to a woman for her sole and separate use, inde-

pendent of any husband, conferred upon her a separate estate-

during her marriage, although she might be single wdien the gift

vested in interest or in possession. The separate estate was con-

sidered simply as an estate vested in a woman, which this Court

would protect against the marital power i>f her husband, and nO'

question had been raised as to the validity of a restraint upon
alienation affecting the separate estate. And according to the

law% thus undei-stood, has been the constant practice of the pro-

fession, and there are very many cases in which married women^
and through them their families, owe their sole sui)port to provi-

sions made for them on this understanding.

If the gift w'ere so limited as to confer a separate estate-

[*2S] during a particular coverture only, this Court did * not

extend it further ; and the ca.se of Benson v. Benson, 6
Sim. 126, is in conformity with that principle.

The cases which have raised the (piestion are Xacton v. Ecid,

4 Simons, 141, Massey v. Parler, 2 Myl. & K. 174, and Brmmh.
V. Pocock.
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The orders in Ncwto',1 v. Reid and Broivii v. Pocuck (whicli is

the second case of the same name) were made by the Vice

Ohaxckllor, as it would seem, without any argument. In eacli

case, property was given to the Y\"oman for her separate use, with-

out ])o\ver of assignment by way of anticipation ; and alienations

Avere made during coverture. In the first case, the Vice Chax-

CELLOR is reported to have said, at the time, that the restrictions

were void, because the annuity was not given over upon aliena-

tion ; and subsequently, 6 Sim. 131, "that the restriction on

alienation was rendered ineflectual by the context of the will.

"

In the other case, no reason whatever is assigned by the judge,

though the reporter has transferred an observation of counsel to

Jiis marginal note, 5 Sim. 663 ; but, on a subsequent occasion,

^6 Sim. 423, the Vice Chaxcellor is reported to have said the

•cases of Barton v. Briscoe and Nactoii v. Reid, proceeded on this,

" that the policy of the law being in favour of the power to assign,

the Courts will not permit that power to be restrained by a fetter

which is to take effect on a subse([uent marriage. " Upon this,

it is necessary to observe that in Barton v. Briscoe, the aliena-

tion was made during widowhood, whilst in A\'irton v. Reid,

the alienation was made during coverture.

In the case of Massey v. Parker, it was a question

whether the property was given to the separate use of * the [* 29]

wife ; if it were so given, no fetter was imposed upon it,

^and in that respect it differs from this case ; and the Lord

CiiANCELLOK, then Master of the Rolls, having determined,

that the estate was not given to the woman for her separate use,

the case nright there have ended, l)ut his Lordship proceeded to

declare his opinion, that if the property had been given to the

woman's separate use, it would, upon the marriage, have become

the property of the husband.

As the validity of the restraint upcn alienation appears to me

to depend upon the existence of the separate estate, it is not to

he, disguised that the case of Massey v. Parker, if considered as

an established decision, whilst it negatived the existence of the

separate estate in such a case as the present, would also put an

end to the restraint on alienation; and it must be admitted, that

the case of Nemton v. Reid, though the order was made without

•argument or opposition, has been more than once referred to

without any. disapprobation.
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In the subsequent case of Davies v. Thortiycroft, 6 Sim. 420,

the Vice Chancellor has expressed himself to have always

understood that property might be given to the separate use of

a woman married or unmarried, and has stated, I conceive

correctly, that the practice of the profession has been, according

to that opinion, without any variation ; and in the same case he

has stated, also I conceive correctly, that the cases of Newton v.

Beid, Barton v. Briscoe, Jones v. Salter, Woodmcston v. Walker,.

and Brown v. Pocock, were all cases in which the question was.

whether, if the Court admits property to be settled to the

[* 30] separate use of a woman, it will also admit * of her being

restrained from disposing of it; but to this statement it

is most important to add, that the cases of Jones v. Salter,

Barton v. Briscoe, Woodnieston v. Walker, and the first case

of Brown v. Pocock, only show, that the Court does not admit of

such restraint whilst the woman is single ; whilst the case of

Newton v. Reid, and the second case of Brown v. Pocock, are tlie

only reported cases, in which,, notwithstanding the fetter annexed

to the separate estate, the Court has permitted alienation during

coverture.

In the result of the cases to which I have last adverted, it

appears to have been the opinion of the Lord Chancej^lor, when
Master of the Eolls, that the separate estate could not arise

upon coverture, if the subject of it vested in the woman when
single; and it appears to be the opinion of the Vice Chancellor,
that the separate estate would arise upon coverture, although the

subject of it vested in the woman when single, but that the

Court would not sanction any restraint upon alienation annexed
to such separate estate.

In this state of the authorities, I own that I have found
myself greatly embarrassed, and I could have wished to have this

case re-argued, before the Lord Chancellor and in the presence
of the Vice Chancellor

; not finding that course approved of, I

have given the subject the best attention in my power, and
though, after what has passed, I must hold my opinion with
great distrust, yet as it does appear to me that the opinion
expressed in Massey v. Parker is not consistent with the decision
in Anderson v. Anderson, and that the orders in Newton v. Beid,
and the second case of Brown v. Pocock, are not warranted
by the former practice and doctrines of the Court, I cannot
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refuse *to the parties the statement of my opinion, such [* 31]

as it is.

I have considered all the cases which I have been able to

find on the subject, and I am unable to find any authority

prior to those which I have mentioned, or any satisfactory prin-

ciple for the proposition, that a gift to a woman for her sepa-

rate use is nugatory, if she chances to be single at the time when
the subject of the gift becomes vested in her; or for the proposi-

tion, that the restraint upon alienation of separate estate is

nugatory, if not accompanied by a gift over upon an attempt to

alienate.

To sanction either of these propositions would, as it appears

to me, defeat the object and purpose which were contemplated by

this Court, when it applied its principles of equity to the support

of the separate estate of married women.

As this subject has given occasion to considerable discussion,

and as a decision pronounced * here cannot settle the question,

which is of very great importance, I am desirous that the case

should be brought under the consideration of a higher tribunal,

without any unnecessary delay, and to afford every facility in my
power for the correction of any error into which I may have

fallen.

I therefore think it right to state, that it appears to me, as

the result of the authorities, and of the constant practice of con-

veyancers, which great and eminent judges have considered to

be no mean evidence of the law :
—

* That property given to a woman for her separate use, [* 'V2]

independent of any husband, may, under the authority

of this Court, be enjoyed by her during her coverture as her

separate estate, although the property originally, or at any

subsequent period or periods of time, became vested in her when

discovert.

That, in respect of such separate estate, she is by this Court

considered as a feme sole, although covert. Her faculties n«:

such, and the nature and extent of them, are to be collected from

the terms in which the gift is made to her, and will be supported

by this Court for her protection.

The words " independent of a husband, " whether expressed or

implied in the terms of the gift, mean no more than that this

Court will not permit the marital power of the husband to ])e
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used in contravention of the enjojnnent oi the property, accord-

ing to the terms of the gift.

If the gift be made for her sole and separate use, without more,

she has, during the coverture, an alienable estate independent of

her husband.

If the o'ift be made for her sole and separate use, without

power to alienate, she has, during the coverture, the present

enjoyment of an unalienable estate, independent of her husband.

In either of these cases she has when discovert a pov.er of

alienation : the restraint is annexed to the .separate estate only,

and the separate estate has its existence only during coverture

;

whilst the v\-oman is discovert, the separate estate, whether

[*33] modified by * restraint or not, is suspended, and has no

operation, though it is capable of arising upon the haj^pen-

ii)g of a marriage.

The restriction cannot be considered distinctly from the sepa-

rate estate of which it is only a modification ; to say that the

restriction exists, is saying no- more than that the .separate estate

is so modified ; the donor, in giving the woman when married

some of the faculties of a feme aulc, has withheld the power of

alienation; under the terms of the gift, and by the aid of this

Court, the woman is a feme sole, as to the present enjoyment of

the property, but no further ; measuring her faculty by the terms

of the gift, she is not a feme sole as to tlie disposition of her

property in anticipation of her intended provision. If there be

no separate estate, there can be no such restriction as that whicii

is now under consideration. The separate estate may, and often

does exist without the restriction, l)ut the restriction has \\n

independent existence ; when found, it is as a modification of

the separate estate, and inseparable from it.

And applying these principles to the present case, I am of

opinion, that as to those estates, which by the wills of the

testator, Nathaniel Bradford, and the testatrix, Ann Bradford,

were given to the defendant, Mrs. Armstrong, for her separate

use, witliout power of alienation, the plaintiff hns acquired no

right under his securities. As to the estates given by the will

of Nathaniel Bradford to Mrs. Armstrong for her separate use,

without any clause to restrain alienation, I think the plaintiff

is entitled to the relief he prays, and the accounts and inquiries

must be directed accordinclv.
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The case having been argued on appeal before Lord Cottenham,

as Lord Chancellor, he on 22d January, 1840, gave judgment

as follows :
—

The Lord Chancellor [4 My. & Cr. 392] :
—

The question raised in this case is as to the clause against

anticipation; but I agree with the Master of tije Rolls in

thinking, not only that it necessarily involves the question of

separate estate, which has been the subject of much discussion

in the profession, but that these two questions are identical as

to the principle which must regulate the decision upon them ; by

which I mean, that if the case be of a separate estate without

power of anticipation, it must exist with that qualification or

fetter, if it exist at all, and that there is no principle upon which

it can be held that the separate estate operates during a coverture

subsequent to the gift, but tliat the provision against anticipa-

tion, with which the gift was qualified, does not. It is

obvious that such a rule would, * in practice, defeat the [* 393]

intention of the donor, and in many cases render the pro-

vision which he had made for the protection of the object of his

bounty the means and instrument of depriving her of it.

When once it was established that the separate estate of a

married woman was to he so far enjoyed by her as o. feme sole, as

to bring with it all the incidents of property, and that she might

therefore dispose of it as a, feme sole might do, it was found that,

to secure to her the desired protection against the marital rights,

it was necessary to qualify and fetter the gift of the separate

estate by prohibiting anticipation. The power to do this was

established by authority, not now to be questioned, but which

could only have been founded upon the power of this Court to

model and qualify an interest in property which it had itself

created, without regard to those rules which the law has estab-

lished for regulating the enjoyment of property in other cases.

If any rule, therefore, were now to be adopted, by which the

separate estate should, in any cases, be divested of the protection

of the clause against anticipation, it would, in such cases, defeat

the object of the power so assumed.

A feme covert, with separate estate, not protected by a clause

against anticipation, is, in most cases, in a less secure situation

than if the property had been held for her simply upon trust. In

the latter case, this Court, with the assistance of her trustees,

VOL. III. — 15
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can effectually protect her: in the other, her sole dependence

must be upon her husband not exercising that influence or con-

trol, which, if exercised, would, in all probability, procure the

destruction of her separate estate. In the case of a gift of

separate estate with a clause against anticipation, the

[* 394] * author of the gift supposes that he has effectually pro-

tected the wife against such influence or control. Upon

what principle can it be that this Court should subject her to

it, and by so doing defeat his purpose and completely alter the

character and security of his gift ? The separate estate and the

prohibition of anticipation are equally creatures of equity, and

equally inconsistent with the ordinary rules of property. The

one is only a restriction and qualification of the other. The two

must stand or fall together. Indeed, I do not find any allusion,

in any case, to the possibility of the one surviving the other,

until after the discussion as to the continuing of the separate

estate through a subsequent coverture had commenced. In tlie

consideration of the cases upon which I am about to enter, I

shall assume that there is no ground whatever for the attempt

which has been made in argument to separate the two. Every

authority, therefore, which bears upon the one, will bear equally

upon the other.

In a case of so much importance, and which has excited so

much interest, I have thought it my duty not only to consider

every case which has been referred to in argument, but to

endeavour to obtain all other information which was within my
reach. I will first examine the cases which are supposed to

support the proposition, that the absolute interest of the woman
which she unquestionably possesses in property given for her

separate use, though with a prohibition against anticipation, up

to the moment of her subsequent marriage, becomes subject to all

the qualifications and restrictions of the gift, upon such marriage.

If Sir Edward Turner's case be correctly stated in Tudor v.

Samyne, 2 Vern. 270, which differs from the report in

[* 395] * 1 Vern. 7, and if Tudor v. Samync, be itself accurately

reported, they would be instances of property settled to

the separate use of a woman being alienable by an after-taken

husband. I do not, however, think that either is of any value

upon the present question. They are of too early a date; the

accuracy of the report upon this subject cannot be depended
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upon, and the point was not raised or argued, and cannot be said

to have been decided.

Although no cases appear to have occurred until very late

times in which the question was directly raised, yet decisions

took place which necessarily led to the consideration of it.

Brandon v. Bobinson, 18 Yes. 429; 1 Rose, 197; 11 E. R. 226,

and other cases having brought to view the rule that all restric-

tions inconsistent with the nature of the estate given are void

in gifts to men, the case of similar gifts to females soon

occurred. Sir William Grant, in Jones v. Salter, 2 R. & M.

208, and Sir Thomas Plumer, in Barton v. Briscoe, Jac. 603,

held that property settled upon a married woman with a clause

against anticipation, was, upon her becoming discovert by the

death of her husband, absolutely disposable by her. Woodmeston

V. Walker, 2 R. & M. 197, proceeded upon the same principle;

but it has a more imperfect application to the present case,

because Sir John Leach had refused to consider a single woman
to whom an annuity had been given for her separate use, with

a prohibition against anticipation, as having the dominion over

the fund, because the provision contemplated a future marriage.

Against this judgment. Sir Edward Sugden, upon an appeal tO'

Lord Brougham, argued, " that it might be said, that as the

words of the proviso point to a future coverture, the

restriction would attach upon * the plaintiff the instant [* 396]

she married, and that the Court looking to that contin-

gency would protect the executors in their refusal to transfer

the fund, but that for such a projjosition no authority would be

adduced : that the language of the judgment in Barton v. Briscoe

was directly opposed to it, and that the existence of a desultory

and shifting fetter of that description was repugnant to legal

principle, and would be attended with much practical incon-

venience." Against this, the practice of conveyancers and the

necessity of affording to parents the means of securing property

for their daughters in the event of their subsequent marriage

was urged in vain. Lord Brougham declared the plaintiff

entitled to an absolute interest in the property, after thus express-

ing himself :
" It was said that the woman might have the prop-

erty at her own disposal till she married, and that when that

event happened, a sort of postponed fetter might attach, a fetter

which would fall off upon her husband's death, and be again
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imposed should she enter into a second marriage. That would

be a strange and anomalous species of estate
;
,nor is it very easy

to conceive by what process or contrivance it could he effectually

created, unless perhaps by annexing to the gift a limitation over

to trustees, to preserve it for* the woman during the successive

covertures. " The decision in that case only confirmed the judg-

ment of Sir Thomas Plumer in Barton v. Briscoe, because the

party claiming the fund was discovert ; but the observations of

Lord Brougham assume that a marriage would not bring what he

calls the postponed fetter into operation, except possibly by the

means he suggests. This case was decided in August, IS.'U. It

does not appear from the report that Newton v. Beid, 4 Sim. 141,

was cited, although it had been decided in December,

[* .S97] 1830, which may be accounted for by what is * stated

in Brown v. Bocock, 2 Euss. & Mylne, 210 ; see p. 212,

that Newton v. Beid had been then recently reported. In that

case a father had directed his trustees to purchase an annuity for

his daughter for her separate use, with a i)rohibitioii against

anticipation. The daughter was unmarried at her father's death;

but having afterwards married, she and her husband joined in

assigning the fund to creditors of his, and both joined in a peti-

tion for the transfer of the fund according to the assignment;

which the Vice Chancellor ordered, saying, the annuity not

being given over upon alienation, the restrictions are void. This

order was made without argument ; and it would not be reason-

able, therefore, to consider it as an expression of the deliberate

opinion of the Judge if it had not afterwards been recognized and

approved.

In Brown v. Bocock, 2 Euss. & Mylne, 210; and 2 Mylne &
Keen, 189, Sir John Leach and Lord Brougham took the same
view of the question they had respectively done in Woochneston

V. Wcdker, the case being the same ; and Lord Brougham com-

mented npon Neuion v. Beid, saying it was a stronger case than

that before him, but did not expres=^ any disapprobation of it.

The second case of Brown v. Boenrk, 5 Sim. 663, was the same as

Newton v. Beid, the assignment having been after the marriage.

I now come to the case of Mc/nsey v. Barker, 2 Mylne & Keen,

174, which excited an interest to which it was very little

entitled, either from the authority of the Judge or any novelty
in the doctrine. What was said upon this subject in that case
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has l)een represented as extrajudicial by some, and as a

decision upon the point by * others. It certainly was not [* o98]

extrajudicial ; because it was one of the questions directly

in issue, and upon which the decision might have been rested.

But it is, at the same time, true that there being anotlier point

in the case sufficient, in my opinion, to support the judgment I

pronounced, it cannot be said tliat the point in question was that

upon which the judgment was founded ; and, for that reason, less

attention was, perhaps, paid to the various considerations belong-

ing to it than it was entitled to, and less than it probably would

have received if the rights of the parties had depended upon the

determination of it; and I must observe that, although the cases

favourable to the proposition of which approbation was expressed

were very fully brought before me in the argument, none of those

which are most important on the other side were referred to. It

had, at that time, been decided that it was equally incompetent

to affix to a gift to a single woman, as to a man, restrictions

inconsistent with the estate given, and that in such cases the

woman, before marriage, or upon becoming discovert by the

death of her husband, had the absolute property in the fund;

not, in the case of either a male or a female, that there was a

power of relieving the property from the qualification and restric-

tion imposed upon it ; but that such qualification and restric-

tion were void, and the title to the property absolute: and in

Woodmesto7i v. Walker, it had been assumed that such qualifica-

tion and restriction would be equally void after a subsequent

marriage; which assumption had, in Xcidon v. llcid, been cariied

into effect, by directing a transfer of the fund upon the applica-

tion of the husband and wife. It certainly did not occur to me,

as it does not appear at that time to have occurred to any one

(ilse, that the separate estate could survive into a sid)sequent

c;;v'erture, stripped of the protection which the pi'ohibition

against anticipation gives to it, and wliich alone, in * many [* .''OO]

cases, prevents it from being an evil rather than a benefit

to the wife. I cannot, therefore, think that there was any

inaccuracy in saying that I must consider the point as settled.

Whether the expression of approbation of the doctrine so estal)-

lished was well founded is what I have to consider in the present

case. That the expressions used in that case were not considered

as promulgating any new doctrin" may be inferred from the case
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of Malcolm v. 0' Callaghan, 5 L. J. N. S. Ch. 137. In that

case property had been settled to the separate use of a married

woman as against the then existing and any future husband,

with a prohibition against anticipation. Her husband died, and

she married a second husband, and they together applied for

payment of the fund. Barton v. Biiscoe, Newton v. Reid, Wood-

ineston v. Walker, and Masseij v. Parker were cited ; and the

Vice Chancellor ordered the payment, saying that the general

rule of law to be deduced from those cases was, that where a

settlement to the separate use of the wife was made, with a view

to an existing marriage or a marriage then in contemplaticjn. it

was competent for the wife, when she became discovert from that

marriage, to rid the fund from the fetters imposed upon it, and if

such a limitation were made by a will or otherw^ise in favour of a

feme sole, who had not taken upon herself a state of coverture,

but who was come of full age and able to act for herself prior to

coverture, she was entitled to call for a transfer of the settled

fund, and that the only means of preventing such paity from a

light to have the fund paid over was to insert in the settlement

or will which created such a trust, a gift over in the event of

alienation. No distinction is here taken between the separate

estate and the prohibition against anticipation, or be-

[* 400] tween the doctrine of Masse// \. Parker, and the * other

cases. The decision in Johnson v. Freeth, fi L. .1. N. S. Ch

143, and 6 Sim. 423 n, is even more pointed, l)ecause Masseji v.

Parker does not appear to have been referred to ; but, upon the

authority of Neuiton v. Picid, sanctioned by Lord Brougham, the

Vice Chancellor directed payment of the fund to an assignee of

the husband and wife, saying, that except as to the marriage,

with reference to which the settlement containing the clause

against anticipation was made, that clause was to be taken as

a nullity : that if such a clause applied to a woman before cover-

ture, it was bad altogether, and if to a woman under coverture,

it was void when the coverture ceased. It is, indeed, true that

in Benson v. Benson, 6 Sim. 126, although there was no decision

upon the subject, there v/ere some observations of the Vice
Chancellor, which .seem to aim at a distinction between the
separate estate and the clause against anticipation ; and in Davies
v. Thornycroft, 6 Sim. 420, the Vice Chancellor expresses a

distinct opinion, that although the prohibition against antioipa-
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tion cannot operate during a subsequent coverture, the property

may maintain its quality of separate estate. I have before said

that I concur with the Master of the Rolls in thinking that

this doctrine cannot be maintained.

In tracing the fluctuations of opinion which have existed upon

questions relating to the separate estate of married women, it

cannot but be observed that so late as the cases of Woodmcston v.

Walker, and Brown v. Focock, 2 Paiss. & Mylne 210, Sir John
Leach was of opinion that in order to preserve to a woman the

benefit of a gift to her separate use without anticipation, she

ought not to be enabled to dispose of the property whilst

single or discovert. The * contrary is now clearly estab- [*401]

lished; but the power of providing for daughters and

guarding them against the chance of future want is thereby

grea.tly impaired. Observations, therefore, which may have fallen

from Judges before it was made apparent that the separate use of

a married woman in her property, being only a creature of equity

created for the protection of married women, cannot exist so as to

affect the power of a single woman, must be received with some

qualification.

The case of BeaUc v. Dodd, 1 T. R. 193; 1 R. R. 182, was

much relied upon by the respondents ; and, strange as it may

appear that a decision of common-law judges in an action of

replevin should be applicable in a case of separate estate, which

is said to be a creature of equity, it is certainly entitled to much

consideration. It is, however, to be observed, that the whole of

the argument and judgment turned upon the construction of the

instruments, and that there was an express power reserved to

tiie woman ; and Mr. Justice Lawrence in his argument for the

defendant, said, cases of trusts created by a husband for the sepa-

rate use of his wife are very different from the present ease of

a devise, generally, to a woman, notwithstanding her coverture.

In the earlier case of Carletoii v. llic Earl of Dorset, 2 Vern. 17.

there was an express power; and in Edmonds v. Dennington there

cited, it does not appear by what means the power of the wife

was secured to her. In Bennct v. Davis, 2 P. W. 316, the

devisee was married at the time of the gift, and the only question

arose from there being no trustee appointed. Lady Strathmore

v. Bowes, 1 Ves. jun. 22 ; 6 Bro. R C. 427 ; 1 R. R. 76, has been

cited as conclusive of Lord Thurlow's opinion ; but upon refer-
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ring to the report of the same case in 2 Bro. C. C. 345, it

[* 402] will be found that the * settlement was upon trust to pay

the rent, &c. , to such uses as slie should, whether sole or

covert, appoint. In Adou v. White, 1 S. & S. 429, the only

question was, whether the words used amounted to a prohibition

against alienation. The expression of Sir John Leach, there-

fore, that the intention was only to exclude the marital claims

of any present or after-taken husband, cannot be considered as of

any weight upon this subject, which was not before him.

The Vice Chancellor, in Da vies v. Thoni//cro/t, considers the

case of Simson v. Jones, 2 Pi. & M. 365, as decisive ; but, upon

examining that case, it will be observed that the wife never had

any power of disposing of the property. She was an infant wljen

she married, and the property was to vest m her upon mairiage

under twenty-one, and then to be for her separate use. The

estate and the provision for the separate use took effect at the

same moment and by the same act. If the observations of Sir

Joiix Leach are construed with reference to the case before him,

they do not appear to have any application to the present case.

Anderson v. Anderson, 2 Mylne & Keen, 427, may from its cir-

cumstances be the most important of all the cases in favour of the

separate estate being in force througli a subsequent coverture

;

but unfortunately there is no report of the grounds of the judg-

ments of either Sir John Leach or Lord Eldon ; and there were

facts in that case which may have been relied upon by those

learned Judges which have no application to the general ques-

tion. There had been a negotiation before the marriage respecting

the property ; the husband admitted that he had promised

[*403] not to sell it. It was also part of the * wife's case that

the husband had refused to maintain her. Sir John
Leach's decree is the only important part of that case, because

there were upon the answer sufficient admissions for an injunc-

tion till the hearing, without any decision upon the general

question. The decree, however, must be considered as entitled

to great weight; but it occurred in 1822, and before those cases

which have created the difficulty and raised the doubt; for it

must not be forgotten that Sir John Leach always maintained
that the separate estate witli all its qualifications and restrictions

continued in operation during the time the woman was not under
coverture. It is the establishment of the principle that this is
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not so which has created the difficulty of supporting it durin<'

the subsequent coverture.

The case of Cox v. Lfjne, 1 Yo. 562, has been often referred to

for t]ie purpose of introducing the authority of Lord Lyndhurst
into this discussion. From the report of that case it is not

possible to ascertain what was the point in discussion. I have

therefore examined the papers in the cause. The plaintiffs were

liolders of a promissory note of the married woman, under which

they demanded payment out of her separate estate, and the bill

stated distinctly, as a fact, that the property was held upon trust

for the separate use of the wife, which, upon the demurrer,

must have been taken as a fact, and so it really was, for the

plaintiff afterwards amended the bill, and stated a settlement

upon the marriage, by which the property was resettled to the

separate use of the wife. The demurrer was very properly over-

ruled, and this question did not arise in that case.

* Such is the state of the authorities upon this very [*404]

important question. It is said to have been very gener-

ally understood in the profession that the separate estate would

continue to operate during a subsequent coverture, and that con-

veyancers have acted so extensively upon that supposition, that

very many families are interested in the decision of this ques-

tion. That circumstance ought to have great attention paid to

it. For the future it would not probably be found difficult to

obtain the desired security for the future wife by other means,

consistent with the well-established rules of property ; but the

existing arrangements must depend upon the decision of this

case.

I have over and over again considered this subject, with a

great anxiety to find some principle of property consistent with

the existing decisions, upon which the preservation of the sepa-

rate estate during a subsequent coverture could be supported. I

have been anxious to find means of preserving it, not only to

maintain those existing arrangements which liave proceeded upon

the ground of its validity, but because I think it desirable that

the rule should, if possible, be established for the future, believ-

ing, as I do, that when a marriage takes place, the wife having

property settled to her separate use, all the parties in general

suppose that it will so continue during the coverture. To permit

the husband, therefore, to l)reak through such a settlement, and
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himself to receive the fund, would, in general, be contrary to

the intention of the parties, and unjust towards the wife. This

view of the case has led to a suggestion which has often been

made in argument, by which the object might be attained with-

out violating any rule of property, namely, by supposing the

husband, marrying a woman with a property so settled, tacitly

to assent to such settlement, or at least to be bound by an

[*405] equity not to dispute it. * I was for some time much dis

posed to adopt this view of the subject; and in all cases

in which the husband was cognizant of the fact, there would lie

much of equitable principle to support the gift or settlement

against him; but putting the title of the wife upon such assent

of the husband assumes tbat, but for such assent, it would not

exist. It abandons the idea of the old separate estate continuing

through the subsequent coverture, and supposes a new separate

estate to arise from the act of the husband. If the title of the

wife were to rest upon that supposition, I fear that the remedy

would be very inadequate, and that questions would constantly

arise as to how far the circumstances of each case would afford

evidence of assent, or raise this equity against the husband.

After the most anxious consideration, I have come to the con-

clusion that the jurisdiction which tliis Court has assumed in

similar cases, justifies it in extending it to the protection of the

separate estate, with its (inalification and restrictions attached

to it, throughout a subsequent coverture ; and resting such juris-

diction upon the broadest foundation, and that the interests of

society require that this should be done. When this Court fir.st

established the separate estate, it violated the laws of property

as between husband and wife ; but it was thought beneficial, and
it prevailed. It being once settled that a wife might enjoy sepa-

rate estate as a feme sole, the laws of property attached to llii.^

new estate ; and it was found, as part of such law, that the

power of alienation belonged to the wife, and was destructive of

the security intended for it. Equity again interfered, and by
another violation of the laws of property supported the validity

of the prohibition against alienation.

[ 406] * In the case now under consideration, if the after-taken

husband be permitted to interfere with the property given
or settled before the marriage to the separate use of the wife,

much of the benefit and securitv of the rules which have been so
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established will be lost. Why then should not equity in this

case also interfeie , and if it cannot protect the wife consistently

with the ordinary rules of property, extend its own rules with

respect to the separate estate, so as to secure to her the enjoy-

ment of that estate which has been so invented for her beu'^fit

'

It is, no doubt, doing violence to the rules of property, to say

that property which, being given with qualifications and restric-

tions which are held to be void, belonged absolutely to the

woman up to the moment of her marriage, shall not be subject

to the (jrdinary rules of law as to the interest which the husband

is to take in it (and that is the sense, and the only sense in

which the expression used in Massey v. Parker, " why' may she

not by the act of marriage give it to her husband," is t( be

understood); but it is not a stronger act to prevent the husu'iiid

from interfering with such property, than it was originally to

establish the separate estate, or to mantain the prohibition agaJnst

alienation. In doing this I feel that I have much to overcome,

of which the observations thrown out by myself, in Ma-sscff v.

Parker, is the only part of which I do not feel the important

weight. I have to contend with Lord Brougham's observations

in IFoodmesfon v. Walker, and the Vice Chancellor's decisions

in Newton v. Beid, Broion v. Pocock, Maleolm v. O'Callaghan,

Johnson v. Freeth, and Davie^ v. Tliornycroft, to which I have

before adverted, and the doctrine now established, though denied

by Sir John Leach in Brov:ii v. Pocoek, and Woodmestnn v.

Walker, that before marriage, or after the coverture has deter-

mined by the death of the husband, the settlement or gift

to the * separate use, and the prohibition against anticipa- [* 407]

tion, are wholly inoperative and void.

In establishing the validity of the separate estate with its

(]ualification, which constitutes its value, that is, the prohibition

against anticipation, I am not doing more than my predecessors

have done for similar purposes, and I have much satisfaction in

finding myself justified, upon the grounds I have stated, in dni""

what in me lies to dissipate the alarm which has prevailed '

the separate estate should beheld not to exist at all during '
•

subsequent coverture, or, what would in many cases be a gre

evil, that it should exist without the protection of the cla.ise

against alienation.

I therefore affirm the decree appealed from.

D^'-vosit returned. No costs.
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ENGLISH NOTES.

The Scotch law also recognizes the validity of a restraint upon alien-

ation, in the case of an alimentary provision for a married woman,

which it is declared shall be enjoyed by her exclusive of the jus

vmrUi. Remiie v. Ritchie (H. L. 1845), 12 CI. cS: Fin. 204. But tlie

Scotch law is peculiar in giving a certain effect, by way of restraint, to

an alimentary trust, independently (where the gift is by a stranger) of

the status of marriage or even of sex.

A restraint upon alienation or anticipation cannot exist independently

of a separate use, and a gift for the separate use of a married woman can-

not be implied from the mere existence of an expression that a woman

shall not anticipate. Bagyett v. Meux (1844), 1 Coll. 138, 13 L. J.

Ch. 228 (L. C. 1846), 1 Phillips, 627, 15 L. J. Ch. 262; Stor/de7i v. Lef,

(C. A. 1891), 1891, 1 Q. B. 661, 60 L. J. Q. B. 669.

No special words are necessary to create the restraint. Jkfkf.r v.

Bradley (L. JJ. 1855), 7 De G. M. & G. 597; Goulder v. Camm.

(L. ,]J. 1859), 1 De G. F. & J. 146; Harrison v. Harrison (C. A.

1888), 13 P. D. 180. Nor is it necessary that the ex])ressions suffi-

fient to create the separate use and the restraint should be contained

in the same clause, or if contained in two clauses, that the one should

follow the other; but provisions totally unconnected may intervene, if

upon the construction of the whole document, it is apparent that a

separate use and a restraint upon alienation were intended. Brown v.

Bamford (L. C. 1846), 1 Phillips, 620. 15 L. J. Ch. 361; Goulder x.

Camm, supra cit. There must however be some clear expression that

the property is to be inalienable; thus a direction to pay dividends

''as the same shall become due and payable " into the hands of "a
married woman and not otherwise," is insufficient. Acton v. White

(1823), 1 Sim. & St. 429. Again in Be Boss's Trust, Ex parte Col-

lins (1851), 1 Sim. N. S. 196, 20 L. J. Ch. 293, the testator bequeatlied

a sum of stock to his trustees in trust for his widow for her separate

use, and directed that the capital should remain during his said wife's

life and be, under the orders of the said trustees, made a duly admin-

istered provision for her, and the iritei-est of it given to her on her

personal appearance and receipt; this direction was held by Lord Ciian-

WOKTH, V. C, not to be a restriction on her power of alienation.

Effect will be given to a restraint upon alienation whether the .;ub-

ject-matter of the gift be real or personal estate, and whether the

married woman takes an estate in fee or an absolute interest or oidy a

limited estate or interest. Bagqett v. Meux (1844), 1 Coll. 138. 13 L.

J. Ch. 228 (L. C. 1846). 1 Phillips, 627, 15 L. J. Ch. 262. As re-

gards personalty, a distinction i.s drawn between the case where there is
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a clear uirectiou that a sum of money is to be paid to a married woman
for her separate use without power of anticipation, — in which case

the capital must be paid over to the married woman (^Re Grei/s Settle-

ments, Aeason v. Greenwood [1886, C. A. 1887], 34 Ch. D. 85, 712,

56 L. .J. Ch. 511), — and the cases where the provisions of a gift are

satisfied by the retention of the capital in the hands of trustees and

the payment to a married woman of the income only during the cover-

ture. Re Bown, O'Halloran v. King (C. A. 1884), 27 Ch. D. 411, 53

L. J. Ch. 881; Re Tippetfs & Newbolfs Contract (C. A. 1888), 37

Ch. D. 444. It is immaterial for the purpose of determining this ques-

tion whether the gift is of an income-bearing fund, or of a sum of cash.

Re Boiini, 0\ffallora/i v. Kin;/, supra cit.

The weight of authority is at present in favour of considering the

restraint upon anticipation bounded by the limits of the "rule against

perpetuities: " Re Ridley, Buckton v. Hay (1879), 11 Ch. D. 645, 48

L. J. Ch. 563, where the Master of the Rolls (Sir G. Jessel)

elaborately reviewed, and reluctantly followed, previous decisions. Her-

bert v. Webster (1880), 15 Ch. D. 610, 49 L. J. Ch. 620; Cooiyer v.

Laroche (1881), 17 Ch. J). 368. The effect is that, where the rule is

infringed, the separate use remains, but the restraint is rejected. Re
Ridley, Buckton v. Hay, supra cit.

Having determined whether there is a restraint upon anticipation, it

sometimes becomes material to consider the time during which it i*

to operate. The separate use and the restraint may, as in Tullett v.

Arvistrong (the principal case), arise and continue during everj'' cover-

ture; but it may be confined to a particular coverture: see Re Gaff'ee^'i

Settlement (L. C. 1849), 1 McN. & G. 541, 19 L. J. Ch. 179; and the

judgment of Lord Romilly in Hawkes v. Hubback (1870), L. R., 11 p]<].

5, 40 L. J. Ch. 49.

A man cannot settle his own propert}^ so as to make his enjoj-ment

of it depend on his solvency, whether the persons sought to be affected

are creditors at the date of the settlement, or become so subsequently.

Higinhotham v. Holme (1812), 19 Ves. 88, 12 R. R. 146. In the oas(^

of a woman it was only in respect of ante-nuptial debts that she could

not withdraw property from her creditors. London, and, Provincial

Bank V. Bogle (1878), 7 Ch. D. 773, 47 L. J. Ch. 301. It is now, by

the Married Women's Property Act, 3882 (45 & 46 Vict. c. 75, s. 19),

enacted that "no restriction contained in any settlement or agreement

for a settlement of a woman's own property to be made or entered into

by herself shall have any validity against debts contracted by her be-

fore marriage, and no settlement or agreement for a settlement shall

have any greater force or validity against creditors of such woman th.'iii

a like settlement or agreement for a settlement made or entered into
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by a man could have against his creditors."' This pj-ovision is not

retrospective in its operation: Smith v. Whttlock (1880), 55 L. J. Q.

B. 286; Beckett v. Tnsker (1887), 19 Q. B. D. 12; and tlie words

"before marriage" mean, — before the marriage, dnrinfj tlie continu'

ance of which it is sought to enforce the right given by this section to

disregard the former effect of a restraint upon anticipation. Jay v.

Robinson (C. A. 1890), 25 Q.B. D. 467, 59 L. J. Q. B. 367. In cases

which are outside this section, it is immaterial whether the settlement

is ante-nuptial or post-nuptial. Clive v. Careiv (1859), 1 J. & H. 199,

28 L. J. Ch. 685; Hewison v. Negus (1853), 16 Beav. 594, 22 L. J.

Ch. 655; Beckett v. Tasker (1887), 19 Q. B. D. 7.

The form of a judgment against property of a married woman has

been settled with express reference to her disability in regard to

separate estate. Scott v. Morley (C. A. 1887), 20 Q. B. D. 120, 57 L.

J. Q. B. 43.

A married woman cannot be called upon to make good out of proj)-

erty which she is restrained from anticipating and which has not

accrued, the results of her breaches of trust; Clive v. Carew (1859), 1

J. & H. 199, 28 L. J. Ch. 685; Pemberton v. McGill (1860), 1 Dr. &
Sm. 266, 29 L. J. Ch. 499; nor to compensate those who have been

induced to advance money to a married woman by her fraudulent con-

cealment of a restraint upon alienation. Stanley v. Stanley (1878), 7

Ch. D. 589, 47 L. J. Ch. 25(i. And it has been held by the Court of

Appeal (Lord Esher, M. R., and Lords Justices Bowex and Fry,

reversing the decision of Kay, J.), that a married woman cannot be

compelled to make compensation out of property which she is precluded

from anticipating, to those disappointed by her election to take against

a marriage settlement executed by her when an infant. Re Vardon's

Trusts (C. A. 1885), 31 Ch. D. 275, 55 L. J. Ch. 259. By the set-

tlement in question in that case a certain income had been settled by

the husband iipoii the wife for her separate use with restraint on

anticipation, and by the same settlement there was an agreement ex-

ecuted by both that her after-acquired property should be settled. The
contention of the trustees, which had been sustained bj' Mr. Justice

Kay, was that the lady was bound to elect, and if she elected to take

the present benefit of a certain legacy of £8000, that she was bound to

make compensation out of the life interest as to which she was re-

strained from anticipation. But it does not appear that the point was

taken, or fully considered, that the lady, who had actually enjoyed the

income under the settlement for 23 years, had already elected, and so

was bound to settle the £8000. If this point had been properly brought

before the Court, it would seem to be unanswerable. Edwards v. Car-

ter (H. L. 1893), 1893, A. C. 360; GreenhUl v. NoHh British, &c. Co,
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(1893), 1893, 3 Ch. 474, 62 L. J. Ch. 918. Under a writ of sequestra-

tion to enforce obedience of an order of the Divorce Division of the High
<Jourt, property to which a restraint applies cannot be taken. Hijdc v.

Ili/de (C. A. 1888), 13 P. D. IGG, 57 L. J. P. D. & A. 89.

Apart from statntory provision, a married woman coiikl not, as to

])roperty which she was restrained from anticipating, have her interest

attached or impounded to indemnify trustees against the results of a

breach of trust committed with her knowledge: Jackson v. Hobhouse

(1817), 2 Mer. 483; or at her instigation : see Sawyer v. Sawyer (C.

A. 1885), 28 Ch. D. 595. It is now provided by the Trustee Act 1893

(J5Q>
& 57 Vict. c. 53, s. 45), embodying a clause first introduced by an

Act in 1888: *' Where a trustee commits a breach of trust at the insti-

gation or request or with the consent in writing of a beneficiary, the

High Court may, if it think lit, and notwithstanding that the bene-

ficiary maj- be a married woman entitled for her separate use and

restrained from anticipation, make such order as to the Court seems

just, for impounding all or any part of the interest of the beneficiary

in the trust estate by way of indemnity to the trustee or person claim-

ing through him; " and this applies to the case of breaches of trust

committed as well before as after the passing of the Act. The words

•'in writing" are only to be read in connection with the word "con-

sent:" Griffith V. Hughes (1892), 1892, 3 Ch. 105, 62 L. J. Ch. 135;

I»er LiNDLEY, L. J., in Re Somerset, Somerset v. Earl Poulett (1893),

1894, 1 Ch. at p. 265. The discretion under this clause has been exer-

cised in three reported cases, of which the first is Ricketts v. Rieketts

(1891), 64 L.T. 263, where Romek, J., held that the discretion should

not be exercised if the trustee was presumably aware that he was

committing a breach of trust. In Griffith v. Har/hes {sujira cit.),

Kekewich, J., thought that the power should be exercised whei'e the

trustee and beneficiary were on a footing of equality as to knowledge of

the facts constituting the brotich of trust, unless there was moral dis-

honesty on the part of the trustee; and that the discretion should, if

possible, be exercised. The last case is Re Somerset, Somerset v.

Earl Ponlett (C. A. 1893), 1894, 1 Ch. 231. In that case trustees

having power to advance upon mortgage advanced an excessive amount,

without having a proper valuation made; it was held that the discretion

given to the Court under the Act did not arise. The Court considered

that the section of the Act only applies to a breach of trust in the sense

of an act or omission outside the powers of the trustees, but not to that

which is a breach of trust by reason of the manner in which the power is

exercised or the duty neglected.

Another statutory provision which requires consideration is the Trus-

tee Act 1888 (51 & 52 Vict. c. 35, s. 8), which provides that in any
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action or other proceeding commenced after the 1st January, 1890,

against a trustee or any person ckiming through him "except where

the claim is founded upon any fraud or fraudulent breach of trust U>

which the trustee was party or privy, or is to recover trust property, <u-

the proceeds thereof, still retained by the trustee, or previously received

by the trustee and converted to his own use," he and the person claim-

ing through him shall enjoy the benefit of any existing statute of

limitations; or if the action or other proceeding is brought to recover

money or other property, and is one to which no existing statute of

limitations applies, the trustee and the person claiming through him

shall be entitled to the benefit of and be at liberty to plead lapse of

time as a bar in the like manner and to the like extent as in an action

of debt for money had and received, but so nevertheless that the stat-

ute shall run against a married w^oman entitled in possession for her

separate use whether with or without a restraint upon anticipation.

As the section is of general application, it will be sufficient for the

purposes of the present note to refer shortl\' to the decisions. In lie

Gurney, Mason v. Mercer (1892), 1893, 1 Ch. 590, Komek, J., had

to consider the exception which is set out above in inverted commas,

and held that fraud was a necessary ingredient to bring a case within

the exception; so that the mere fact that a trustee was a [)artner in a

firm, was not sufficient to prevent the plea of the statute operating as a

bar of the beneficiaries' claim to follow trust funds which had got into

the hands of the firm. As regards constructive trusts. Courts of E(piity

have always acted by analogy to the statutes of limitations. Beckford v.

Wade (1805), 17 Ves. 87, at p. 97, 11 R. R. at p. 28; and purchasers

from trustees have the additional protection of 3 & 4 Wm. IV. c. 27,

s. 25. As regards express trusts, it is only in the case of trusts for

payment of debts and legacies that there is any protection : 37 & 38

Vict. c. 57, s. 10. In all other cases lapse of time was no bar as be-

tween trustee and beneficiary : 36 & 37 .Vict. c. 68, s. 25 (2), 40 & 41

Vict. c. 28. The statute incorporated by analogy into s. 8 of the Trus-

tee Act 1888, above abstracted, is the statute 21 Jac I. c. 16: see Re
Somerset, Somerset v. Earl Poulett (C. A. 1893), 1894, 1 Ch. 231, and
the cases there cited.

The Courts (apart from statutes) have no power to i-emove the restraint

on alienation. In Robinson v. Wheelwright (L. C and L. JJ. 1856), 6
De G. M. & G. 535, 21 Beav. 214, 25 L. J. Ch. 385, a testator gave
a legacy to a married woman upon condition that she conveyed within
twelve months an estate to which she was entitled for her separate use
without power of anticipation; and it was held that the Court had
no power to interfere for the purpose of enabling the married woman to

comply with the condition, though to have done so would have been
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greatly for her benefit. This is now remedied by the Conveyancing and

Law of Property Act 1881 (44 & 45 Vict. c. 41, s. 39), which, as re-

gards proceedings instituted thereunder since tlie 1st January, 1882,

enacts: "Notwithstanding that a married woman is restrained from

anticipation, the court may, if it thinks tit, ^vhere it appears to the

Court to be for her benefit, by judgment or order, with her consent

bind her interest in any property." The power given by the section

is purely discretionary: Re Little, Harrison x. Harrison (C. A. 1889),

40 Ch. D. 429, 58 L. J, Ch. 233, and only confers jurisdiction to

remove the restraint for the purpose of giving effect to a particular

transaction: Re Warreyis Settlement (C. A. 1883), 52 L. J. Ch. 928.

In an action commenced by a married woman through a next friend,

she can only be ordered to pay costs out of income which she is re-

strained from anticipating so far as it has accrued at the time of action

brought. Re Glanciil, Mils v. Johnson (C. A. 1886), 31 Ch. D. 532, oo

L. J. Ch. 325. In proceedi)igs under the Married Women's Property

Act 1882 (45 & 46 Vict. c. 75), without the intervention of a next

friend, the costs which she is ordered to pay are payable out of income

accrued at the date of the ordei\ Cox v. Bennett (C. A. 1891), 1891,

1 Ch. 617, 60 L. J. Ch. 651. As regards proceedings pending on the

5th December, 1893, or instituted thereafter, in which a married woman
is plaintiff whether with or without the intervention of a next friend,

costs may be awarded against her, and the order enforced against prop-

erty which she is restrained from anticipating (Married Women's

Property Act, 1893, 56 & 57 Vict. c. 63, s. 2). Prior to this Act it

was the custom of the Court of Appeal to dismiss with costs the unsuc-

cessful appeal of a married woman, notwithstanding that the order might

not be enforceable. Cox v. Bennett (supra rit.); Russell v. Russell

(C. A. 1892), 1892, P. D. 152, at p. 157.

The restraint upon anticipation is in force onl}- during coverture:

Barton v. Briscoe (1822), Jac. 603, and. being merely devised as a

protection for the wife against the husband, comes to an end upon a

judicial separation. 3Iunt v. Gli/nes (1872), 20 W. R. 823, 41 L. J.

Ch. 639. It does not however cease where a married woman, who has

been deserted by her husband, obtains a protection order under the

Matrimonial Causes Act, 1857 (20 & 21 Vict. c. 85, s. 21). Hill v.

Cooper (cited 1893), 1893, 2 Q. B. 85. 62 L. J. Q. B. 423.

AMERICAN NOTES.

The principal case is cited by Mr. Beach (1 Eq. Jur. p. 209), and is more or

less sustained by Shirley v. Shirley, 9 Paige (New York Chancery), 363;

Fears v. Brooks, 12 Georgia, 195, citing the principal case. Fellows v. Tann. !»

Alabama (N. S.) 999 ; Waters v. Tazewell, 9 Maryland, 291.

VOL. III. — 16
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But in some States the period of restriction is held to be during the first

:narriage alone, and not to extend to a second marriage. Wells v. McCali, 64

Penn. St. 207. This was based on the foice of the words, " immediate con-

templation of marriage," in the settlement. The Court said :
" We take it

therefore as settled that the trust will be supported, notwithstanding the cestui

ijue trust is a feme sole at the time of its creation, provided that it be done in

immediate contemplation of marriage." '' But a second marriage is evidently

not a thing in immediate contemplation." But the Court also held that the

impending marriage need not be recited nor appear in the instrument.

In Miller v. Bingham, 1 Iredell Equity (North Carolina), 423, it was held

that where property is conveyed to a trustee for the sole and separate use of a

woman then married, and she survives her husband and remarries, sbf? no

longer holds it to her sole and separate use, Init her whole interest, if it is per-

sonalty, vests in the second husband.

In Apple V. Allen, 3 Jones Eipiity (North Carolina), 120, it was held that the

words "for her sole and separate use," applied in a will to an unmarried

woman, do not prevent the estate's vesting in her husband on her subseqixent

marriage, although the Court conceded that it would be otherwise if the lega-

tee had been married at the time when the will was made. Citing Adamson

V. Armitacje, 19 Vesey, Jr., 419, and Miller v. Binfjham, supra,

Mr. Pomeroy (2 Eq. Jur. § 989) cites and approves the ])rincipal case,

stating the doctrine and the exception as above by Mr. P)each.

Kent cites the principal case, speaking of it as "the older and juster doc-

trine, viz. : that a restraint against anticipation annexed to a separate use for

a feme sole, even in the case of a trust in fee, will take effect on coverture, and

reattach on a second marriage, although suspended and inoperative during the

interim before marriage, or the interval between the first and second cover-

ture." See Dubs v. Dubs, 31 Penn. St. 152.

i
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No. 1. — Hope V. Carnegie, L. R. 4 Ch. 264.— Kule.

APPEAL.

Sectiom I. Conditions under wliich appe;il is entertained.

Section' II. Execution pending appeal.

yECTio.N III. Appeal by way of rehearing.

Section I. — Conditions under ivkich appeal is entertained.

No. 1. —HOPE r. CAEXEGIE.

(GH. 1869.)

RULE.

It was the general rule of the Court of Chancery —
which is now confirmed and made absolute (by the Judi-

cature Act 1873, s. 49) so far as relates to costs which are

in the discretion of the Court— that no appeal can be

entertained upon a mere question of costs.

Hope V. Carnegie,

L. It. 4 Cli. 264-266.

This was an appeal motion hy tlie defendant, Admiral [264]

Carnegie, asking that an order made by Vice Chancellor

Stuart on the 3rd of December, 186S, might be discharged or

varied, and that the plaintiffs might be ordered to pay to the appel-

lant the costs of two motions made on the 28th of July and tlie

2iul of November, 1868, and his costs of this application.

On the 25th of June, 1868, an order was made restraining the

appellant and his wife, and their agents, until further order, from

commencing or continuing any proceedings in the Netherlands as

to the personal estate of the testator in the cause, and from inter-

meddling with such estate, and from allowing a' certain notice

served upon a person having the custody of part of the estate to

remain unrevoked.

By an ex parte order, dated the 25th of July, 1868, it was ordered

that substituted service on Admiral Carnegie and two other per-
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sons of a notice of motion for the 28th of July to commit Admiral

and Mrs. Carneyie for au alleged breach of the injunction should

be good service on Mrs. Carnegie. This service had not been

effected on the 28th of July, and on that day the motion for com-

mittal was ordered to stand over till the first day of Michaelma.s

Term, and another order for substituted service of a notice of

motibn for committal for the 2nd of November, 1868, on the same

persons as before, was obtained.

The motion to commit was adjourned from the 2nd of November,

and was not disposed of till the 3rd of December, when the Vice

Chancellor made the order now under appeal, discharging the

orders for substituted service, and ordering that the plaintiUs and

the defendants, Carnegie and wife, or any or either of them,.

[* 265] should be * at liberty to make such application as they, or

he or she, might be advised, to obtain the appearance of

Mrs. Carnegie separately from her husband. And it was ordered

that each of the parties should bear their own costs of that applica-

tion. L. R. 7 Eq. 254.

The defendant, Admiral Carnegie, having given notice of appeal

motion to the effect mentioned above, the preliminary objection

was taken that this was an appeal for costs only.

Mr. Karslake, Q. C, and Mr. Waller, for the appeal motion :
—

An application to commit which utterly fails, owing to the irre-

gularity of the proceedings, must be refused with costs. There are

dicta tending to show that there is now no such rule as that there

cannot be an appeal for costs ; but if there be such a rule this case

comes within the acknowledged exceptions. Aiujell v. Davis, 4
My. & Cr. 360 ; Chappell v. Purday, 2 Ph. 227 ; Taylor v. Sonthgate,

4 My. & Cr. 203 ; Corporation of Rochester v. Lee, 2 D. M. & G. 427
.;

Horn V. Coleman, 5 W. R. 409 ; Lord Advocate v. Lord Bunylas,

9 CI. & F. 174 ; Norton v. Cooper, 5 D. M. & G. 728 ; Oicen v. Grifilh,

1 Ves. Sen. 250.

Sir Roundell Palmer, Q. C, Mr. Dickinson, Q. C, and Mr. Hem-
ming, for the plaintiffs, were not called upon.

Sir C. J. Selwyn, L. J. : —
It is admitted that this is an appeal only on a matter of costs,

and in my opinion the general rule prohibiting such appeals is not
only well established but useful and desirable. That rule, it is

true, is subject to exceptions, Init does the present case come
within any of them ? It is urged in thr> first place that a question
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of principle is involved — that it is a .settled rule that, where a

Tnotion to commit fails, it is refused with costs, and that there is

no instance to the contrary. My own experience, as well as that

of my learned brother, furnishes instances to the contrary, and it

is impossible to say that it can be a question of principle whether

costs should be given or not in cases where the conduct of the

parties has so much bearing on the point. The Judge

beljvv is * much better able to decide such a question [*266]

than the Court of Appeal ; and in my judgment applica-

tions to commit are eminently cases where appeals for costs

should not be allowed. Then it is said that this order discharges

-certain orders as having been improperly obtained, and that this

^)rings the case within the rule tliat an appeal for costs will be

allowed where the order is wrong on the face of it. 15ut that

order had been obtained by the plaintiffs, and tlie appellants do

«iot contend that there was anything wrong in discharging it by

this order. Then it was said that the order in this case affects

the funds which are to be administered in the suit. The suit,

it is true, is an administration suit, but this order does not affect

the estate, and it is difficult to see how the costs of such a pro-

<?eeding could be ordered out of the fund.

Sir G. M. GiFFARD, L. J. .
—

It is quite unnecessary to go through the cases referred to, all

of them being clearly distinguishable from the one before us. If

there be any case in which an appeal for costs ought not to be

entertained it is a case of contempt, where everything depends on

the acts and conduct of the parties.

ENGLISH NOTES.

Section 49 of the Judicature Act 1873 ('>6 »S: .17 Vict., c. 00) is as

follows: "Xo order made by the High Court of Justice' or any judge

thereof, by consent of parties, or as to costs only, wliu-li by law are left

to the discretion of the Court, shall be subject to any iii>]>eal, except hy

leave of the Court or judge making the order." The exception as to

leave to appeal in such a case has been treated as nugatory. Li re

Gilbert, CrUherf v. Hiuldlestove. (C. A. 188r,), 28 Cli. I). 540, 54

L. J. Ch. 751, and is omitted in the parallel section of the Act of

1890.

By the Judicature Act 1890 (53 »S: 54 Vict. c. 44), s. 5: ''Subject to

the Supreme Court of Judicature Acts, and tlie rules of Court made
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thereunder, ami to the ex})ress provisions of any Statute, whether passed

before or after tlie commencement of this Act, the costs of and incident

to all proceedings in tlie Supreme Court, including the administration

of estates and trusts, shall be in the discretion of the Court or Judge."

By K. S. C, WXi (same as that of 1883), Order 65, rule 1 :
" Subject

to the provisions of the Acts and these Kules, the costs of and incident

to all proceedings in the Supreme Court, including the administration

of estates and trusts, shall be in the discretion of the Court or Judge :

provided that nothing herein contained shall deprive an executor,

administrator, trustee, or mortgagee, who has not unreasonably insti-

tuted or carried on or resisted an}^ proceedings, of any right to costs

out of a particular estate or fund to which he would be entitled accord

ing to the rules hitherto acted upon in the Chancery Division: jjro-

vided also that, where any action, cause, or matter, or issue is tried

with a jury, the costs shall follow the event, unless the judge by wdionv

such action, cause, or matter is tried, or the Court, shall, for good

cause, otherwise order."

This rule removes any restriction upon the discretion of the Conrt

which resti.'d merely U])oii the practice of the (!ourt. sucli as the ])rac-

tice (after the repeal of the Statute 4 «Iv: 5 Anne, c. ;")), to give tlie

defendant the costs of an action which was dismissed for want of

prosecution. Consequently an order dismissing the action without

costs is not subject to appeal. SiirHiiKj v. PidHu'i (C. A. 1885), 29-

Ch. D. 85 ; 52 L. T. 335.

In Harris v. Aaron (C. A. 1877), 4 Ch. 1). 749, 40 L. J. Ch. 488,

the Vice Chancellor had dismissed a l>i]l without costs; and the i^laiu-

tiff appealed against the whole decree. 'JMie defendant asked that iu:

the event of the Cciurt h(tlding that the Vkk Chancellor was right in

dismissing the bill, the decree shouhl l)e varied by dismissing it with
costs. The Court considered that the 49th section of the Judicature

Act, 1873, was imperative, and that they had no power to alter the
direction as to costs. Holding that the decree was right upon its-

merits, they dismissed the appeal with costs. The same principle is-

applied in Harphaw v. Shacl-Joclc (C. A. 1881). 10 Ch. D. 207, 215; in

Llanover v. Honifnuj (C. A. 1881), 19 Ch. I). 224, 231; and in WUl-
mott V. Barber (C. A. 1881), 17 Ch. I). 772. In the last-mentioned
case, although the order as to costs was considered by the Court of
Appeal to be wrong in form, they conlinned the order so far as it wjis

substantially an exercise of the discretion of the Judge.
But where the right to costs depends on a principle of law, and is

not a question about costs which are in the discretion of the Judge, the
Court of Appeal is not bound by the above rule. In re Rio Grande,
&c. S. S. Co. (C. A. 1877), 5 Ch'. I). 28-\ l". L. J. Ch. 277. In effect
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the question here was tlie right of the mortgagee to costs out of a par-

ticular funJ, whicli would eoine within the ])roviso of the modern

rule. And so where an exjjri'ss riglit to costs by way of indemnity

is given hy statute. Reeve v. Gibson (C. A. 1891), 1801, 1 (). 15.

652 ; 60 L. J. Q. B. 451.

Tlie costs of a trustee are matters of contract, and have been held not

to be within the discretion of the Judge, so as to be subject to the 4yth

section of the Judicature Act 1873. Turner v. Hancock (C. A. 1S82),

20 Ch. D. 303, 51 L. J. Ch. 517; In re Luve, Hill v. Spargeon (C A.

1885), 29 Ch. D. 348; 54 L. J. Ch. 816. But where a settlement is

set aside, so that there is no contract, the costs of the person claiming

to be trustee are within the discretion of the judge. Dutton v. Thomp-

son (C. A. 1883), 23 Ch. D. 278, 52 L. J. Ch. 661.

Whether trustees have been guiltj' of such unreasonable conduct as

to deprive them of the benefit under the proviso of the rule (Ord. 65,

r. 1) is a question which the Court of Appeal will entertain; and they

may accordingly reverse the order of tlie judge depriving him of costs.

In re Sarah Knight's Will (C. A. 1884), 26 Ch. D. 82, 53 L. J. Ch.

223. But this does not apply to an order which allows costs; for then,

if there were no misconduct the order is right, and if there were, the

matter would be in the discretion of the Court. Clm/rles v. Jones (C. A.

1886), 33 Ch. D. 80 ; m L. J. Ch. 161 (the case of a mortgagee).

Costs incurred \>y a trustee in an action respecting the trust estate

are not costs in the discretion of a judge who did not try the action

(within Ord. 65, r. 1), but are charges and expenses incurred in the

execution of the trusts; and if such a judge acting in the administra-

tion of the estate makes an order as to those costs, the order is sub-

ject to appeal. In re Beddoes. Doicnes v. Cottam (C. A. 1892), 1893, 1

Ch. 547 ; 62 L. J. Ch. 233.

And where the jurisdiction of the judge to order costs depends on the

existence of a breach of injunction or misconduct, an appeal lies against

his finding that there has been such breach of injunction or miscon-

duct, although he only inflicts costs. Per Bowen, L. J., in Sterevs v.

Metropolitan District Railway Co. (C. A. 1885), 29 Ch. D. 60, 73.

54 L. J. Ch. 737; Witt v. Corcoran (C. A. 1876), 2 Ch. D. 69,

45 L. J. Ch. '603. Compare JsJi worth v. Outram (Q. A. 1877), 5

Ch. D. 943.

AMERICAN NOTES.

In regard to the matter of Appeal it will hardly be useful to review the

systems of or cite cases from our forty-four States, differing to some extent,

but in the twenty-six so-called " Code States " following the New York system

to a greater or less extent.

It is probably a general rule in this country that no appeal lies from an
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order or decree in respect merely to discretionary costs. Tu Fort v. Bard, 1

New York, 4o, it was held that no appeal would lie from a decision of the

Court of Chancery on a question of jiractice addressed to the discretion of that

court. And the same princii^le was laid down as to discretionary costs in

ilerrinqton v. Roherlson, 71 Xew York, 280 ; Van Gelder v. Van Gelder, 84 id.

H.jS ; Turner \. Johnson, 95 Missouri, 431; (J Am. St. Rep. tj2. Under the

New York system, however, in which there are two appeals, an appeal lies to

the general term of the Supreme Court in respect even to discretion arj^ costs,

but not to the Court of Appeals. See cases above. But an appeal lies to the

highest court on the question of power to award costs. The New York sys-

tem of double appeals is peculiar to that State and New Jersey, and in other

States the rule of the principal case is probably recognized.

It may be said that on appeal from equity an allowance of costs is generally

treated as conclusive, unless a gross abuse of discretion a[)pears. Cotvles v.

Wldlnian,\{) Connecticut, 121 ; Sviith v. Shaffer, 50 INIaryland. 132; Lake v.

Sunmaie,20 South Carolina, 23; Temjde v. Laicson, 19 Arkansas, 148: Ilofce

v. I/utchinson, 105 Illinois, 501 ; Shields v. Boytiolo, 7 Missouri, 13G; Sanborn

V. KiUredge, 20 Vermont, 632.

No. 2. — GAEDNER r. JAY.

(c. A. 1885.)

RULE.

Where it is, by the rules of procedure, within the dis-

cretion of the Judge of first instance to make an order of

a certain kind ; the Court of Appeal will not as a general

rule, and without strong reasons, interfere with or review

the mode in which tliat discretion has been exercised.

Gardner v. Jay.

29 Ch. n. 50-.-)9 (s. c. 54 L.J, Ch. 762-7(;r) ; 52 L. T. ,395, .33 W. ]{. 470)

[50] Tlii.s was an action commenced in the Chancery

Division by Mrs. Gardner, against lier father, W. C. Jay.

The plaintiff alleged by her statement of claim, that in 1872 she

gave tlie defendant a sum of £700 upon an agreement that he

would stand possessed of it in trust for her, that he still kept

it, that he had employed it in his business, and refused to pay it

to her, or to render her any account. She further alleged that

the defendant had retained certain goods and chattels belonging

to her. She asked for a declaration that the £700 was received

and had since been lield by the defendant as trustee for her, and
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that he was liable to account for and to pay that sum to her, with

interest at £5 per cent per annum ; that all necessary accounts and

inquiries might be taken and made, and, if necessary, an account

of the profits made by the defendant by the u.se of the £700 in

his business, and payment of the money shown to be due by

such accounts. As to the goods and chattels, she claimed the

return of them or their value, and damages for their detention.

The defendant by his statement of defence denied that

he had *ever received the sum of £700 as trustee for [* 51
j

the plaintiff. He stated that he had borrowed that sum
from her in 1872, and had long since repaid it. He denied that

he had ever had in his possession any goods and chattels of the

plaintiff.

The plaintiff took out a summons to have the issues of fact

tried by a jury. The summons was adjourned into Court, and was

heard by Mr. Justice Peakson on the 6th of February, 1885.

The rule of procedure on which the case turned is as follows :
—

Ord. xxxvi. E. 3. Causes or matters assigned by the principal

Act to the Chancery Division shall be tried by a Judge without a

jury, unless the Court or Judge shall otherwise order.

On the hearing of the summons, Pearson, J., sjave iudcment as

follows :
—

The action, so far as it relates to the £700, is a proceeding which

is pre-eminently one of those with which the old Court of Chan-

cery had to deal, and with which the Chancery Division now deals,

and requires the taking of accounts, with whicli the Queen's P>ench

Division never does deal, and lias no machinery for dealing with.

The plaintiff' was so well advised that the action was one whicli

came under the 34th section of the Judicature Act, and must V)e

assigned under the .section to the Chancery Division, that slie

issued her writ in this Division. She then joined on witli

it her * second cause of action, wdiich is plainly and .simply [" 52]

an action of detinue.

Now, she asks me to send this cause for trial by a jury, or at all

events, to send issues of fact to be tried l)y a jury. Witli regard to

the issues of fact, on the first branch of the case the simple ques-

tion is whether or not £700 was given by the plaintiff' to the

defendant to hold as trustee for her. That really is the issue in

the cause. That seems to me to be a case which can be tried

properly here, and if it had stood alone, there could not have been
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the slightest reason for sending it to the Queen's Bench Division

to be tried by a jury. It is a very simple issue of fact with which

the Court is in the habit of dealing constantly, and I see no reason

why I should send a case of that kind to be tried by a jury. I

think it could be much better tried by a Judge without a jury.

With regard to the second case, the question arises under the

Kules whether or not this comes at all under the 6th rule of Order

XXXVI. The 3rd rule deals with cases which are assigned by the

Judicature Act to the Chancery Division. The 6th rule says that

"in any other cause or matter," that is, a cause or matter not

assigned to the Chancery Division, any party to the cause is

entitled to have any issue of fact tried by a jury. When you liave

two causes of action combined in the same pleadings, one of which

is assigned to the Chancery Division and the other of which is not,

does that make it a cause which comes under the 6th rule? I am
of opinion that it does not. I think that if the plaintiff has chosen

to treat her action as an action assigned to the Chancery Division,

and has properly treated it so with regard to the form of the relief

which is claimed in the action, I am not at liberty to turn that

action into two separate actions and to deal with it as if it were

two separate actions.

There is no difficulty and no chance of injustice being done in

that way, because under the ord rule, if 1 am to treat it as a cause

assigned to the Chancery Division, whicli the ])laintifl' has no right

to send for any particular matter in it to a jury, nevertheless if at

tlie trial of the action, or at any other stage of the action, it appears

to the Jiulgc who heard it that it is a case which ought ti)

[* 53] be submitted to a jury, or that any i)art of it * ought to iic

submitted to a jury, the Judge has full power of getting

the benefit of a jury to decide so much of the cause as requires the

assistance of a jury. I have no hesitation in saying, that as far as

regards the convenience of this Court, 1 sliould be exceedingly

willing to send the second part of thi.s action to a jury, but I am
told that it is short; 1 am told that it depends on a single point.

I know not whether that is so or not. If I have to try the action

hereafter, at the trial I shall be able to deal with it according as I

find it, simple or complicated, requiring or not requiring the ver-

dict of a jury. The reason why at the present moment I decline

to exercise any discretion that I may have to send it to a jury is

because I think that if I am to decide otherwise than I am decid-
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ing, this Court would be flooded in cases assigned to the Chancery

Division, with applications to send particular issues to a jury, when
I am quite satisfied it was not the intention of the Legislature that

tictions should be so treated, and we should have not only the

•<lifficulties that we had before, and the inconvenience arising from

suitors being bandied about from one Court to another, but all

those difficulties and inconveniences would be increased one

hundredfold. T must, therefore, refuse this application, and the

defendant will have the costs of it in any event.

The plaintiff' appealed, and after his counsel had been heard, the

Court without calling on the counsel for the defendant, unanimously

affirmed the judgment of Pearson, J., on the principles which are

clearly set forth in the following judgment of —
* BOWEN, L. -T. In the first place this is an appeal from [* 57]

the discretion of the Judge, and altluuigh the discretion of

the Judge with respect to the mode of trial is a discretion which

ought to be exercised with great care, the Judge below, who has all

the facts before him, has a certain margin of discretion, which ought

to be left to hiu], and tlierefore appeals of this sort ought not to be

brought except in clear cases. 1 think it is obvious tliat in the

present case we cannot interfere. First of all, tliis is a case which

is assigned to tlie Chancery Division. The plaintiff asks for the

-execution of a trust. She a.sks also for something else, but she

asks for that, and therefore the action is assigned to the Chancery

Division by sect. 34 of the Judicature Act, 1873. Now, being

assigned to the Chancery Division, it falls directly under Order

xxxvi., rule 3, which says that causes assigned to the Chan-

<zevy Division are to be tried by a Judge without a jury

* unless the Court or a Judge shall otherwise order. Tt is [* 58]

to be tried without a jury unless the parties can satisfy the

Judge that he ought to send it to be tried with a jury. Therefore

it rests upon the appellant to show the Judge below in the first

instance that there was reason for sending this case to be tried by

a jury. Now, in considering whether a case should be tried by a

jury or not, I certainly should be very loth to say that we must go

simply upon the paper pleadings, because that would put the Court

at the mercy of a man who chose to put on paper a claim or a

C(mnterclaim which he had no means whatever of supporting. The

Court is always at liberty to find out what is the real question to

be tried when it is considering what tribunal ought to try it. Here,
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however, we have nothing but paper pleadings, wiiich I treat a.s

hond fide pleadings. Wliat was there to induce the learned Judge

below in tlie first instance to send the case to be tried by a jury or

to induce us to say that he was wrong in refusing to do so ? Noth-

ing at all, except that to the claim for the execution of the tru.st,

which has brought the case within tlie Chancery Division, a claim

in detinue is added.

Now Order xxxvi., rule 3, gives the Court discretion to decide

ujjon the mode of trial in a class of cases of which this is one.

That discretion, like other judicial discretions, must be exercised

according to common sense and according to justice, and if there

is a miscarriage in the exercise of it it will be reviewed, but still

it is a discretion, and for my own part I think that when a tribu-

nal is invested by Act of Parliament or by Rules with a discretion,

without any indication in the Act or Rules of the grounds upon

which the discretion is to be exercised, it is a mistake to lay down

any rules with a view of indicating tlie ])articular grooves in

which the discretion should run, for if the Act or tlie Rules did not

fetter the discretion of the Judge why should the Court do so ?

As to Cardinall v. Cardiitall, 25 Cii. D. 772 , 53 L. J. Ch. G36,

though it is very convenient that a Judge of tirst instance, who is

going to exercise the discretion in these cases from day to day,

should indicate to those who are practising before him the kind of

way in which his mind operates on such questions, still when he

does so he is not haying down a rule of law nor fettering

[* 59] his own discretion, and, a fortiori, * although it is of great

value to hear anything that nuch a master of practice as

Mr. Justice Pearson says on sucli a subject, he cannot fetter the

discretion of another Judge wliere the rule has left the discretion

open. If it were wished to lay down rules as to how a Judge
should act about sending cases to be tried by jury, I do not think

that anything could be laid down more definite than this, that

as the mode of trial by jury differs in many respects, which lawyers
know, from trials Ijefore a Judge without a jury, the Judge must
carefully consider what those differences are, and what are the
facilities for trial in the one case and in the other, and then ajiply

his mind to the facts of the special case and see how the case

can be most justly and most conveniently tried.

In this particular case it seems to me that the onus has not ))een

.satisfied by tlie appellant. He ha-^ not shown us in tlie first ]ilace
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any good reason why this case should not be tried in Chancery, and

certainly he has not satisfied us that the discretion of tlie Judge

l)elo\v was wrongly exercised.

ENGLISH NOTES.

]:i L-jnch V. McDonald (C. A. 1887), 37 Ch. D. 227, 57 L. J. Ch.

(^)~A, CoTTox, L. J. (at 37 CUi. D. p. 233), says: ''If it was within the

tliacretion of the Judge to grant or refuse a trial by jury, we of course

should not interfere." It was attemi)ted however to su[)port tlie appeal

ou another rule (R. 8. C, Ord. 36, rule 6), which is peremptory. But

the Conrt held that that rule did not apply to a cause assigned to tlie

Ohancery Division.

Tlhjrntoti V. Union Discount Co. of London. (1891), 7 Times Kep.

322, 411), was an action brought in the Chancery Division in respect

of an alleged fraud in commercial transactions. The defendant com

]iany applied for a trial of the action before a jury. Chitty, J., re-

fused the application, and the defendants appealed from that refusal.

The Court of Appeal (consisting of the Lords Justices Lindley,

BowEN, and Kay), although they thought the case involved issues of

fact that miglit be advantageously tried by a special jury of persons

versed in mercantile affairs, declined to interfere with the discre-

tion of the judge who had refused to direct the trial to be held

before a jury.

But where an action was brought in the Chancery Division for an

injunction to restrain trespass, and the question depended on boun-

daries, the Court of Appeal considered a view of the premises to be so

important that they reversed a decision of Stirlixg, J., who refused

to order the action to be tried by a jury. Jenkins v. Bushbij (C. A.

1891), 1891, 1 Ch. 484, 60 L. J. Ch. 254. The decision was explained

l)y LiXDf.EY, L. J., in a later case, Mangan v. Metropolitan Electric

Siipph/ Co. (C. A. 1891), 1891, 2 Ch. 551. by saying: "We thought

a view was essential to justice, and on that ground we interfered."

In this last-mentioned case the judge of first instance, after fully

considering the circumstances of the case, had (under Ord. 3G, rule 7)

ordered the case, though brought in the Chancery Division, to be tried

•with a jury. And the Court of Appeal refused to interfere with his

discretion.

Generally, where the matter is one within the discretion of the

Judge, the Court of Appeal will not interfere. Golding v. Wharton

Saltioorks Co. (C. A. 1876), 1 Q. B. D. 374, 34 L. T. 474; Wat'ion v.

Rothwell (C. A. 1876), 3 Ch. D. 380, 45 L. J. Ch. 744; Ashworth

V. Outram (C. A. 1877), 5 Ch. D. 943; Macdonald v. Foster (C. A.

1877), 6 Ch. D. 193, 37 L. T. 296.
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But where the prolixity of pleadings was excessive, and the judge

of iirst instance (V. C. Hall) had refused to strike out the statement

of claim— apparently thinking that the complexity of the case justified

a reversion to the practice of pleading in an old bill in Chancery—
the Court of Appeal reversed the decision, pointing out that under

the new and better system established by the Judicature Acts, it was

essential that the statement should be as brief as the nature of the

case would admit, and that all irrelevant matter should be avoided.

Davey v. Garrett (C. A. 1878), 7 Ch. D. 473, 47 L. J. Ch. 218. In

effect the judge of first instance had not exercised his discretion under

the rules, but had misconceived the intention of the rules in regard tt>

the principles of pleading. In Jarniain v. Chatterton (C. A. 1882)^

20 Ch. D. 493, 51 L. J. Ch. 471, there was an appeal from an order of

the judge refusing to commit. The Court of Appeal, being of a dif

ferent opinion upon the question of right upon which the Judge had

decided, made an order for a certain payment and in default for com-

mittal. The Master of the Rolls (Sir G. Jessel) observed that

Ashivorth v. Outram (svpra) must not be taken as laying down a

general rule that no appeal lies from a refusal to commit.

AMERICAN NOTES.

The rule of the principal case is undoubtedly prevalent in this coiuitry.

(See notes, ante, p. 213.) It is familiar in New York, where there are two-

appellate courts. Cushman v. Brundetl, 50 New York, 290 ; Milla v. IJUdreth,

81 New York, 91; McKenna v. Bolger, 91 New York, 611 ; Connolly v. Krelz,

78 New York, 620 ; Cole v. Malcolm, 66 New York, 67 ; Matter of Railroad

Co., 82 New York, 95; Syracuse, ^c. R. Co. v. Sijractiae, ^'c. R. Co., 88 New
York, 110. See also Truelt v. Rains, 17 South Carolina, 451. An order pun-

ishing for contempt is a familiar example. Crow v. Stale, 24 Tex. 12 ; Huer-

stal V. Muir, 62 California, 479 ; Stale v. Giles, 10 "Wisconsin, 101 ; Cuss v.

Maxwell, 20 Florida, 17; Atlantic, ^'c. Tel. Co. v. B. Sf- C. Tel. Co., 87 New
York, 355 (but see Romeyn v. Caplis, 17 Michigan, 49).

In some instances an appeal is allowed if there has been an injurious abuse

of discretion. Market Bank v. Pacific Nat. Bank, 102 New York, 464 ; Logan
V. Lnnan. 90 Indiana, 107 ; Louvais v. Leaciti, 53 Michigan, 577.
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kulp:.

Under the rule enabling the Court (under special cir-

cumstances) to direct a deposit to be made or security

given for the costs of an appeal, it has become the settled

practice, if the respondent asks for it, to require security

foi- costs to be given by an appeHant who would be unable

through poverty to pay the costs if the appeal should be

unsuccessful.

Harloek v. Ashberry.

19 Ch. D. 84-86, s. c. 51 L. J. Ch. 96-97 ; 45 L. T. 602; 30 W. R. 112.

T)ie action in this (:a.se was tried before Mr. Justice Fry, [84]

who gave judgment in favour of the plaintiffs. 18 Ch. D.

229; 50 L. J. Ch. 745. The defendant appealed from this

decision, and the plaintiffs now applied to the Court to order the

defendant to give security for costs of the appeal.

Jn support of the application the plaintiffs Hied an affidavit

staving their belief that the defendant was in very poor circutn-

staiices, and wholly unable to pay the plaintiffs' costs of the

appeal in case it should be decided against her. They also stated

that the defendant was a woman of very advanced age, living in

a cottage which was the subject-matter of the action, without visi-

ble means of support, and that on the death of her father she

admitted that she was unable to pay the expense of his funeral.

This affidavit was not answered by the defendant.

Cozens-Hardy, in support of the application.

H. A. Giffard, for the defendant :
—

Insolvency has repeatedly been held a sufficient ground for

oidering an appellant to give security for costs, but there are no

reported cases in which mere poverty without anything else has

been held sufficient. In the case of insolvency the appellant

has ceased to have a personal interest in the action; but if

mere poverty should be held a sufficient ground, it would often

be a denial of justice. Every suitor has a right to carry his
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[ *85] case to * the Court of Appeal : Wilson v. Smith, 2 Ch. D. 67
;

45 L. J. Ch. 292 ; Ex j^arte Isaacs, 9 Ch. D. 271, 47 L. J.

Ch. Ill; llourkex. White Moss Colliei[i Company, 1 C. P. D. 556;

46 L. J. C. P. 283 ; WaddeM v. Blochaj, 10 Ch. D. 416.

Jessel, M. p. :
—

Por some time past it has been the settled practice, if the re-

spondent asks for it, to require security for costs to be given by an

appellant who would be unable through poverty to pay the re-

spondent's costs of the appeal if it should be unsuccessful. The

amount is generally very moderate, and often turns out to be a

good deal less than the actual costs. In the present case I think

that £30 will not be too large a sum to deposit as security, the

case being one in which two counsel have been employed on each

side on the original hearing, and in which there are difficult points

of law to be argued. With respect to the alleged hardship on the

appellant it must not be forgotten tliat before the Judicature Acts

every appellant in the Court of Chancery had to deposit the sum
of £20.

Baggallay, L. J. :
—

1 am of the same opinion.

Lush, L. J. :
—

Before the Judicature Acts there appears to have been some

difference between the practice in the Court of Chancery and in the

Common Law Courts. In the Court of Chancery it was the prac-

tice to require security to a certain amount for the costs of an

appeal to be given in every case. That was not the practice in the

Courts of Common Law ; there poverty alone was not considered a

sufficient reason for requiring security to be given. If the appel-

lant had become either really or technically insolvent, or was out

of the country, the Court would order security to be given. In

other cases security was not required. If, however, the appellant

asked for a stay of execution on the judgment upon his writ of

error, he hnd to give bail for the amount of the ludgment ; if he
did not ask for a stay of execution the writ of enor issued as a

matter of course. The rule under the Judicature Act (rule

[*86] 15 of Order I. vin.) * provides that sucli security for the

costs of any appeal shall be given as may be directed under
special circumstances by the Court of Appeal. This was intended
to alter the whole practice both of the Court of Chancery and of the

Courts of Common Law, and to leave it in the discretion of th'e
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Court whether security should be given under special circum--

stances. I understand that it has been the practice to liold that'

poverty or inability to pay the costs of the appeal if it should be

unsuccessful is a special circumstance. I therefore agree that in

this case a deposit of £30 should be made.

ENGLISH NOTES.

The clause of R. S. C. Ord. 58, r. 15, so far as relates to tlie above

rule, is; " Such deposit or other security for the costs to be occasioned

by any appeal shall be made or given as may be directed under special

circumstances by the Court of Appeal."

In Rourke v. Tlie White JIoss Colliery Company (1876), 1 C. P, D.

556, 46 L. J. C. P. 283, — an action by a workman against a colliery-

owner for negligence in sinking a shaft whereby the plaintiff was in-

jured, — the question arose out of a common employment; and in

answer to an application that the plaintiff should give security for

costs, it was argued that be ought not to be deprived of the op])ortun-

ity of discussing the question which had not previously been considered

ni a Court of Error. The Court, under the circumstances, thought llie

appeal ought to be heard without calling on the i)laintiff to give secur-

ity' for costs. It has since been stated that there is no general rule

that the appellant should be exempted because there is a new question

of law to be discussed; and the true view on which the Court of

Appeal had acted was explained to be, that the insolvency of the plain-

tiff had arisen from what (if the plaintiff was right) was the wrongful

act of the defendant; and that to require security for costs on the ground

of an insolvency so caused might have been a denial of justice. Favrer

V. Lacy, Hartland, & Co. (C. A. 1885), 28 Ch. D. 482. 54 L. J. Ch.

808.

In Whittalcer v. Kershaw (C. A. 1890), 44 Ch. D. 296, the Court •

held that a married woman who bad no propert}' except what she was

restrained from anticipating must give security for the costs of an

appeal. •• The question is," said Lord Justice Cotton in his judg-

ment, in which the Lords Justices Lixdley and Bowex concurred,

••whether the ajipellant has any [>rr.perty against which payment can

be enforced by the respondent."

That poverty alone is a "special circumstance " affording ground for

ordering an appellant to give securitj' for the costs of an appeal, has

been repudiated by the Lords Justices of Appeal in Ireland, as a prin-

ciple applying to the courts there. Brooke v. Kavanagh (1888), 21

L. R., Jr. 474. In that case however there was a suggestion that the

appeal was to be prosecuted in the interest of other parties: and they

vol.. III. — 17
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held this, together with the poverty of the nominal appellant, a sufficient

reason for requiring security, which was fixed at £20.

There are other spet-ial circumstances which have been held sufficient

for requiring security; for instance, where the proceedings appear an

abuse of the process of the Court; as where a plaintiff whose action has

been dismissed as frivolous brings a second action for the same cause

which is in like manner dismissed,, and appeals from the latter order of

dismissal. Weldoft v. Jlaples (C. A. 1887), 20 Q. B. D. 331, 57 L.

J. Q. B. 224. AVhere the defendant is out of the jurisdiction, and

there is no property which the respondent can look to for the paj-ment

of his costs, the requirement is a matter of course, if applied for in

time. In re The Indian, Kingston, &c. Mining Co. (C. A. 1882), 22

Ch. D. 83, 52 L. J. Ch. 31.

AMERICAN NOTES.

The matter of security for costs on appeal is probably regulated by statute

in most of the States of this country, and not left to the discretion of tlie

Court. Nor is poverty alone recognized as a reason for demanding security.

There are certain statutory grounds for demanding security for nil the costs

of an action, as for example, non-residence, but in New York at least, poverty

IS not one of these. Indeed, a plaintiff may sue in forma pauperis. In tlie

Supreme Court of New York, the Court may stay the entry of judgment

pending an appeal to the general term, the appellate branch of tliat Court, but

insolvency is generally regarded as a valid ground for refusing such stay, if

judgment is entered, the appellant need not give security for any part of tlie

judgment unless he desires to stay execution, and if the judgment is en-

forced pending the appeal, and is reversed on such appeal, the Court may order

restitution. If the party desires to appeal from that Court to the Court of

Appeals, as a general rule (excepting certain specified cases of issues tried by
the Court alone, of interlocutory judgments, and cases involving mere ques-

tions of law, etc.), final judgment must be entered, and security for $250 costs

must be given in all instances, and if a stay of execution is desired additional

security must be given to pay the judgment if affirmed. If the execution is

not thus stayed, and the judgment is meantime enforced, restitution may be

awarded. Under the exceptions noted parenthetically above, a wide latitude

is allowed for appeal without security and ample provision is made for resti-

tution, into the details of which it will not be useful to enter at this point. This
explanation will suffice to denote the different policy and practice of these
States from that of England in respect to liberty of appeal.

The power to require security for costs in Courts of law depends on express
enactment. Gordon v. Ellison, 9 Iowa, 317; 71 Am. Dec. 353.

It has been held that where .security is absolutely required, an appeal in

forma pauperis may not be prosecuted. Bolton v. Gardner, 3 Paige (New York
Chancery), 273; Campbell v. Chicago, ^c. R., 23 Wisconsin. (But it has also
been held by way of alleviation that if the pauper gives security and succeeds
on the appeal, he may recover " dives costs." Bolton v. Gardner, supra.)
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No. 4. — DAGNINO v. BELLOTTI.

(Privy Council App. 1886.)

RULE.

A Court of ultimate appeal will not entertain the con-

tention of a person who has not followed the course open to

him by the ordinary practice of the Court below, to obtain

what he asks. So that where a person has not moved for

a new trial in accordance with the practice pointed out by

rules of procedure of the Colonial Court, the Judicial Com-

mittee of the Privy Council will not entertain an applica-

tion to alter the verdict, or direct a new triaL

Dagnino v. Bellotti.

11 App. Cas. 604-606 (s. c. 55 L. T. 497).

Appeal from a decree of the Supreme Court of Gibraltar [604]

(June 2, 1885), whereby judgment was entered for the re-

spondent for 20,842 pesetas, with costs, in an action for goods sold

and delivered, money paid, and work and labour done.

The trial took place before the Chief Justice and three sworn as-

sessors. No application for a new trial was made, but on the 6t]i

of June the defendant petitioned for leave to appeal to Her Majesty

in Council, and the petition was registered. On the 9th of June

he moved for leave to appeal, w^iich was opposed by the plaintiff"

on the ground that there should have been a motion for a new

trial within four days, but granted by the Court, tbe Chief Justice

ruling, that under the charter he had no option to refuse leave,

" though the authorities cited might prove fatal in the Privy

Council."

Arbuthnot, and J. Frobisher Mills (Matthews, Q. C, with them),

for the appellant, contended tliat he should be allowed to show

that the verdict could not be justified by the evidence, and that no

rea.'^on was given, or could l)e sufwested, for arriving at its amount.

The respondent's case was that the appeal was excluded by reason

of the omission to apply to the Supreme Court for a new trial

within four days from the verdict, as directed by the rules. But

that rule only applies where one judge alone had found the
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[*605J facts * — here the verdict was of a judge and three asses-

sors. Clark's Colonial Law, p. 684 ; Santa Carta v. Ardevol,

1 Knapp, 269 ; Caneim v. Larios, 2 Knapp, 283 , Mnsadee MaJiomed

Cazuiii Shcrazee v. Meerza Ally Mahomed Khan, 8 Moo. P. C. 112
;

Tronson v. Dent, 8 Moo. P. C. 441.

Greene, Q. C, and W. English Harrison, for the respondent, were

not called upon.

The judgment of their Lordships was delivered hy

Sir Barnes Peacock :

—
Their Lordships do not tliink it necessary to call upon the coun-

sel for the respondent.

This is an appeal against a judgment and decree of Her

Majesty's Supreme Court of Gibraltar, dated the 2nd of June,

1885, in which, in an action for goods sold and delivered, judg-

ment was entered for the respondent, the plaintitl', for the sum of

20,842 pesetas, together with the costs of suit. By the Charter of

Justice of the Court of Gibraltar, that Court consists of a single

judge, and it is provided that " all issues of fact arising in civil

suits, or actions depending in the said Court, shall be tried and

decided by the said judge and three assessors, to be appointed as

hereinafter mentioned, until otherwise provided for by law ; and

that the verdict of the said judge and assessors on the trial of any

such issue, shall be according to the majority of votes, but if such

votes shall be equally divided, then according to the opinion of the

said judge ; and every such verdict shall be delivered in open court

by the mouth of the said judge." By the same charter a provi-

sion is made for an appeal to Her Majesty in Council in certain

cases, and it is also provided that on trials before the judge and

assessors in appealable cases the evidence given in the case shall

be recorded. By another portion of the charter a power is given to

make Rules of Court, and by one of those rules it is provided

:

"That all judgments shall be promulgated at tlie expiration of

eight days from the time of their being pronounced, and in case of

a trial by the judge and assessors, or by a jury, each party shall be

allowed four clear days after judgment pronounced in

[*606] which to move the Court, if in term, or take out a * sum-
mons before the judge if in vacation, for a new trial, upon

such grounds alone as new trials are granted by the Courts at West-
minster, upon giving two clear days' notice of the motion or the

summons."
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Ill the present case it is contended that the judgment was

wrong, ijecause it gave effect to a verdict which was not warianted

by tlie evidence. If the verdict was not warranted by the

evidence, the case fell within the rule which has just been read,

which states that the party may move for a new trial. The }iroper

course for the appellant to have adopted was, if he consideretl

that the verdict was not warranted by the evidence, to move the

Court for a new trial. He has not exhausted the remedies which

the rules and practice of the Court directed should be observed in

cases where a verdict of the judge and assessors is objected to

upon the ground that it is not warranted by the evidence. It

would be very inconvenient if parties, without moving the Court

for a new trial, could be at liberty to ask Her Majesty in Council

to set aside the judgment upon the ground that the verdict was

wrong, without having taken that course which is pointed out by

the rules made in pursuance of the charter to be adopted in the

case of an objection to a verdict. The parties may be put to very

great expense by an appeal to Her Majesty in Council in a case in

which that expense might be avoided by adopting the course of

applying to the Court below ; and it would be very inconvenient

if the parties could come here and ask Her Majesty in Council

to reverse that judgment without going in the first instance to

the judge who had seen the witnesses and knew the whole of the cir-

cumstances of the case, and applying to him to have that verdict

reviewed.

Her Majesty cannot alter the verdict or set it aside, and their

Lordships are of opinion that tliey cannot advise Her Mnjesty

to direct a new trial, the parties not having applied to the Court

in the regular course instead of coming here.

Their Lordships will therefore humbly recommend Her Majesty

to affirm the judgment of the Court below. The appellant must }»ay

the costs of tliis appeal.

ENGLISH NOTES.

The cognate rule of the House of Lords, as an ultimate Court nt"

Appeal, that the Court will not go into a point which was not taken

in the Court below, i.s so well known aiul observed that it i.s ])(m-1i:i]>s

not to be found expressly laid down in the reports. Even in the lower

Court of Appeal, although the hearing there is, under the rules, ii re-

hearing of the case, a new point cannot hp raised, which, if it had been
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raised in the Court below, might have been met by evidence which

would have caused it to fail. Ex jmrte Firth, In re Cowburn (C A.

1881), 19 Ch. D. 419, 51 L. J. Ch. 473.

AMERICAN NOTES.

This doctrine is not jirecisely applicable in this country where everjiliing

on the subject is regulated by statute or rule, but the result is the same, for

it is believed to be the rule here that the appellant must exhaust his remedies

below before appealing. For example, formerly, in New York, if the general

term of the Supreme Court granted a new trial, the parties must go back and

take it before an appeal would lie to the Court of Appeals, but now this is

changed, so that the aggrieved party may appeal directly to the Court of Ap-

peal by stipulating to allow final judgment against him if the order for a new

tjial shall be affirmed in that Court.

Section II.— Execution Pending Apjjeal.

No. 5. — MEKEY v. XICKALLS.

(CH. 187;-..)

KLTLE.

Execution pending an appeal from a judgment for tbe

payment of money, on a suggestion of the plaintiff's ina-

bility to repay it. will not be stayed except on the plain-

tiff declining or failing to give security for the repayme)it

;

and then only upon the terms of the defendant paying

the money into Court. The stay is a matter of favour :

and the costs of an application for it must be borne by the

defendant applying.

Merry v. NickaUs.

L. R. 8 Cli. 20.5-206 (s. r. 42 L. J. Ch. 479-480, 28 L. T. 296. 21 W. K. •305).

[205] This was a suit in Chancery, in which the defendant had

been ordered to pay to the plaintiff a sum of about £1100

and the costs of the suit.

Mr. Buchanan now moved that the proceedings under the order

for payment might be stayed, pending the defendant's appeal to

the House of Lords. The defendant was willing to bring the

money into Court.
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Mr. Davey, for the plaintiff, objected that his client would have

to pay the money, and would then be out of pocket pending the

appeal.

*Their Lordships made an order to stay proceedings under [* 206]

the order for payment ; the defendant to pay the money to

the plaintiff, the plaintiff giving security for repayment if the de-

fendant succeeded on the appeal ; or the defendant, if the plaintiff

preferred that course, to pay the money into Court. The costs of

the suit to be paid according to the decree, on the solicitor under-

taking to repay if the Court should so direct.

Mr. Buchanan asked that the costs of the application might be

costs in the cause, and cited Bnrdick v. Garridc, L. R., 5 Ch. 453

;

39 L. J. Ch. 661.

Their Lordships thought that there must have been some special

circumstances in that case. The defendant came here to ask a

favour, and must pay the costs of his application.

ENGLISH NOTES.

The ruling case gives an example of the practice of the Court of Chan-

cery before the merger of that Court by the Judicature Acts. The

practice was different in the case of appeals by writ of error from tlie

Superior Courts of common law.

Formerly a writ of error operated as a supersedeas of execution from

the time of the allowance of the writ. 2 Wm. Saunders, p. 101, li. et

seq. This effect came to be conditional upon bail being duly put in

wliere bail was required. Bail was not required by common law; but

by certain statutes (commencing with 3 Jac. f., c. 8) was required as

a condition for the stay of execution. By the earlier statutes this con-

dition onlj' applied to certain classes of actions; but from and after the

statute, 6 Geo. IV., c. 96, bail was required in all <'ases after judg-

ment for the ])laintitf in any personal action, unless it was otherwise

ordered by the Court or a judge. By s. 151 of the ('. L. P. Act

1852, upon any judgment of an}- of the Superior Courts of common law,

execution should not be stayed or delayed by proceedings in error with

out the special order of the Court or a judge, unless the plaintiff in error

should bind himself with sureties by recognisance in the manner there

pointed out.

Under the modern procedure, proceedings in ei-ror are superseded by

appeals to the Court of Appeal or the House of Lords as the case may

be. The practice of putting in bail in error under the C. L. P. Act

1852 continued in respect of appeals to the House of Lords until the

Appellate Jurisdiction Act 1876. But the practice now is to apply to
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-the Court of Appeal for a stay of execution. Hamili v. Lilley (C. A.

1887), 19 Q. B. D. 83, m L. J. Q. B. 337 ; and see The Khedive (C

A. 1879), 5 P. D. 1.

By R. S. C. Ord. 58 (as to appeals to the Court of Appeal), r. 16

. . .
'^ an appeal shall not operate as a stay of execution or of proceed-

ings under the decision appealed from, except so far as the Court ap-

pealed from, or any judge thereof, or the Court of Appeal, may order;

and no intermediate act or proceeding shall be invalidated, excejit so far

as the court appealed from may direct."

The rule of the principal case has been followed as the guide for the

Court in carrying out the rules under the Judicature Acts. Cooper v.

Cooper (C. A. 1876), 2 Ch. D. 492, 45 L. J. Cli. 667; Morrjan v. Elford

(C. A. 1876), 4 Ch. D. 352, 388. •

But in the case of The Attnrnejj General v. Emerson (C. A. 1889).

24 Q. B. D. 56, 59 L. J. Q. I'.. 192, the judges in tlie Court of Apix-al

all strongly protested against the position that there was any such

established practice as to limit their discretion under the terms of the

statutory rule. The question there raised was whether the Court of Ap-

peal could refuse to stay execution for costs pending an appeal to the

House of Lords, without putting the respondent's solicitor upon an un-

dertaking to repay them in the event of the appeal being successful.

It was argued on the part of the Crown (appellant), that according to

the established practice this undertaking must be given in every case.

The Court denied the proposition argued for, but, under the circum-

stances of the case, requii'ed the undertaking to be given.

In Barker v. Lavert/ (C. A. 1885), 14 Q. B. D. 769, 54 L. J. Q. B.

241, where there was an a{)plication by the defendant to the Court of

Appeal for a stay of execution for costs pending an appeal to the House

of Lords, the Court laid down the rule that the application is not to be

granted as a matter of course; and that there must be evidence to

show that the plaintiff would be unable to repay the costs if he should

be unsuccessful before the House of Lords. In all cases some special

circumstances must be shown by affidavit. The Annot Lyle (C. A.

1886), 11 Pro. D. 114, 55 L. J. P. D. & A. 62. And compare cases

cases under No. 6, 'mfra.

AMERICAN NOTES.

See note to No. 3, ante, p. 258.
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Xo. 6. —WILSON V. CHUECH.

(0. A. 4 July, 1879.)

RULE.

Where there is a boiid fide appeal from a judgment

which, if carried out, would render a successful appeal

nugatory — c. g. for the distribution of money in Court

amono;st the holders of bonds to bearer— the Court will

make an order for staying proceedings under the judgment

so far as necessaiy to prevent this consequence, upon terms

of speeding the appeal. But it will not interfere with the

judgment, so far as it ordered the payment of costs, except

by putting the solicitor who was to receive them upon an

undertaking to repay them.

Wilson V. Church.

12 Ch. I). 454-461 (s. c. 28 W. R. 284).

This action \va.s brought by W. M. Wilson on behalf [454]

of himself and all other holders of the bonds . of the

Republic of Bolivia, and the Republic of Bolivia, against

Colonel Church, the National * Bolivian Navigation Com- [* 455J

pany, the Maderia and Mamore Railway Company, Messrs.

Lloyd and Lambert, who were trustees for the bondholders, and

L. Nash, a dissentient bondholder, claiming a declaration that a

fund of a large amount in the hands of the trustees should ])e re-

turned to the bondholders and not applied in the construction of

the works or the railway.

On the 20th of June, 1879, judgment was pronounced by the

Court of Appeal in favour of the plaintiff, ordering the trust fund

to be distributed among the bondholders, and that the defendaiUs

other than the trustees should pay the costs of the action, the

plaintiff to have his costs in the first instance paid out of the fund.

The defendants, the National Bolivian Navigation Com]»any

and the Maderia and Mamort^' Railway Company, and L. Nash,

proposed to present a petition of appeal to the House of Lords

against this judgment. They now moved that on the undertak-

ing by the defendants to present their petition of appeal within
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a month all proceedings under the judgment, except as to the

taxation and payment oi: the costs, might be stayed until after the

appeal should have been decided ; and that all proceedings under

such judgment to obtain payment of the costs might be stayed

until after the decision of the appeal, unless the solicitors of the

parties to wliom costs were made payable should give their personal

undertaking to refund in case the judgment should be reversed.

The plaintifl' tiled an affidavit by one of his solicitors stating

that the costs amounted to between £4000 and £5000, that the

National Bolivian Navigation Company w\is a company incor-

porated and domiciled in the United States of America, that

neither that company nor the Maderia and Mamord Railway Com-

pany had any property which could be made available for the

payment of the plaintiff's costs, and that the defendant, L. Nash,

had no means to pay the same costs, and was merely a nominal

party to the action whose costs were guaranteed by the two

companies.

4 July, 1879, Benjamin, Q. C. , and liigby, in support of the

application :
—

The appeal in this case is a matter of right, no leave of the

Court being necessary : and in such a case the practice of the

Court has always been to order a stay of execution of a

[* 456] judgment * pending the appeal if the appellant would be

irremediably injured by carrying it into execution, in case

his appeal should succeed. When the appeal is a matter of right

the Court will always so deal with the subject-matter of the

appeal as not to render the appeal, if successful, nugatory. In

the present case the whole of the fund is in the power of the

Court, and cannot be distributed without the Court's permission.

The judgment appealed from directs the entire distribution of the

funds ; the bonds are payable to bearer ; it is known that from

900 to 1000 persons are interested in the fund; many of the

bonds are held by persons on the continent of Europe, and others

by persons in South America. If the fund is now distributed it

can never be recovered. On the other hand the plaintiff and the

other bondholders cannot be injured by a stay of execution, for

the fund is perfectly secure and is paying interest at £4 per cent.

[James, L. J. What pecuniary interest have the two com-
panies, q7t4 companies, in the fund ? If the money is laid out in

making the railway, as the companies wish it to be, the under-
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taking will be charged with the whole amount of the debt and a

very large arrear of interest.]

We believe that after paying the bondholders, the undertaking

would be a vaTuable property. "We believe that the enterpri.se i.s

practicable both phy.sically and tinancially. We are willing to

expedite the appeal to the Hou.se of Lords as much as possible.

Southgate, Q. C. , and Cozens-Hardy, for the plaintitf :
—

This is an exceptional case. Our affidavit shows that both the

companies and also Nash are practically insolvent. The appeal

is merely speculative; if it succeeds the defendants will get no

real benefit from the money, which will be all wasted. Eacli

bondholder, on receiving his money, can give an undertaking to

repay it if the appeal succeeds, and the difficulty in recovering it

would not be great.

If the application to stay proceedings is granted, we ask the

Court that it may be upon condition of the defendants giving us

a material guarantee for the amount of the costs in the Court

below by paying into Court £5000, or some other sufficient

sum; * for it would be useless to take out execution [* 457]

against either of the companies or against Xash. Morgan

v. Elford, 4 Ch. D. 352.

[Cotton, L. J. Is there any precedent for the Court making

any such condition ?]

In the Citizens' Bank of Louisiana v. B((nh of Neiv Orleaiis, L.

R, 6 H. L. 352, not reported on this point, the appellants asked

that the payment of a sum of £5000, which by the decree of the

M.vsTEK OF THE RoLLS had been ordered to be paid to the respon-

dents, might be stayed ; and the Court ordered that the money

should be paid into Court to abide the result of the appeal to

the House of Lords, " upon the appellants giving security to be

answerable as this Court shall direct for any loss that may be

occasioned to the respondents by reason of the order. " The prin-

ciple of that case applies to the present. But if there were ni>

precedent the Court has power to make one in a case like tli"

present, as was said by Lord Justice James, in Corporation

Hastings v. Ivall, L. R. , 9 Ch. 758.

Macnaghten and Snagge for the trustees.

Benjamin, in repl3^

Cotton, L. J. This is an application to stay the execution "r

an order for payment of a very large sum of money to the bond-
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holders who are interested in it, on the ground that there is an

appeal presented by the defendants, the unsuccessful parties, to

the House of Lords. There is also a direction in the order for

payment of the costs out of the fund, and also a fight given to

the plaintiff to get his costs from the defendants. Now, as

regards the direction for the payment of the costs out of the

fund, and the direction for payment of the costs by the defend-

ants, it would be contrary to the usual practice to stay any

direction for the payment of costs, and tiierefore, in my opinion,

there ousht to be no interference whatever with the direction for

payment of the costs out of the fund, and no interference with

the right of the plaintift to get such costs as he can from

[* 458] the defendants by putting the order into execution. * Of

course the plaintiff's solicitors will give, as is usual, an

undertaking to refund the costs if the House of Lords should

reverse the decree which luis been made by this Court.

But then there comes the question whether or no that part of

the order which directs payment to the bondholders should be

stayed. 1 will state my opinion that when a party is appealing,

e.Kercising his undoubted right of appeal, this Court ought to see

that the appeal, if successful, is not nugatory ; and, acting on

that principle, when there was an appeal to this Court from the

judgment of Mr. Justice Fky dismissing the plaintiff's action

altogether, and it was urged therefore that this Ccnirt had no

jurisdiction to stay the execution of the order, we were of opinion

that we ought to stay the execution of a judgment in another

action made by Mr. Justice Fry, ordering the fund to be deult

with, — that is to say, by granting an injunction against the

trustees to restrain them from parting with any portion of the

fund in their hands till the appeal was disposed of. Wilson v.

Chitrch, 11 Ch. I). 576. That possibly was rather novel, but it

was right, in my opinion, to make that order to prevent the

appeal, if successful, from being nugatory. Acting on the same
principle, I am of opinion that we ought to take care that if the

House of Lords should reverse our decision (and we must recog-

nise that it may be reversed), the appeal ought not to be rendered

nugatory. I am of opinion that we ought not to allow this fund
to be parted with by the trustees, for this reason: it is to be

distributed among a great number of persons, and it is obvious
that there would be verv great difficult v in ^ettin'^ back the
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money parted with if the House of Lords should be of opinion

that it ought not to be divided amongst the bondholders. They

are not actual parties to the suit , they are very numerous, and

they are persons whom it would be difficult to reach for the pur-

pose of getting back the fund.

If there had been any case made by the plaintiH' that this

appeal was not bond fide, that it was for some indirect purpose

and not for the purpose of trying whether the judgment of this

Court was right, the case would have stood in a difl'erent posi-

tion, but there is no affidavit or tangible fact upon which, in my
opinion, we can rely for the purpose of arriving at the

conclusion that * such is the fact. I deal with it as being [* 459]

presented in the right of the defendants, and bona fide

presented for the purpose of trying this question whether the

judgment of this Court is or is not right. But then, of course,

in staying the payment out of this money, we must put the

appellants on terms that they shall have the question, so far as

in them lies, decided at the earliest possible opportunity by the

House of Lords, and they must pay the costs of this application.

Brett, L. J. This is an application to the discretion of the

Court, but I think that Mr. Benjamin has laid down the proper

rule of conduct for the exercise of the judicial discretion, that

where the right of appeal exists, and the question is whether the

fund shall be paid oufof Court, the Court as a general rule ought

to exercise its best discretion in a way so as not to prevent the

appeal, if successful, from being nugatory. That being the

general rule, the next question is whether, if this fund were

paid out, the appeal, if successful, would be nugatory. Now it

seems to me that, looking at this matter in the view of men of

business, one cannot help seeing that if this fund is paid out it

is impossible to say to whom it will be paid. It is quite true

that the payments out will be to persons many of whom will

never be able to be found ; it is very possible, and most likely,

that several of them will be abroad ; it is most likely that several

of them will be in America; and the practical result of paying

this money out to the different bondholders, or to the persons

who would be holding the bonds at the time, would be that the

fund never could be got back again if the appeal were successful.

Therefore, if this case is to be dealt with according to the general

rule, it seems to me that the Court ought to stay the payment out
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of this fund. That rule must be acted upon unless this is an

exceptional case. It is suggested this is an exceptional case,

because the appellants are subject to a good deal of suspicion and

open to a good deal of observation ; but, whatever may be the

ground of suspicion, or however right the observations may be,

I cannot think that we ought on that ground to prevent them

from having the usual protection in case their appeal is

[* 460] successful. With regard to the question of costs, even * if

there had not been the order, which it seems exists, that

these costs should be paid out of the fund, I am of opinion that

we ought not to deal with the costs. The plaintiff is a litigant

and must stand by the fate of all other litigants. He has an

execution for costs. He says that he cannot make that execution

effectual, but that would be so whether this application were

granted or not. But, however, he seems to me to be amply pro-

tected, at all events on the present occasion, for his solicitor can

get the payment of the money out of the present investment, and he

may expend it if he thinks proper, and upon an unsuccessful appeal

he will have other funds to pay it back, if not, he will amu.se

himself by putting the money from one investment into another,

— the fate of all other plaintiffs and respondents upon appeal. I

do not see anything in this case to alter the ordinary rule of con-

duct; therefore I think this application must be acceded to.

James, L. J. I am unable to agree with the conclusions at

which the majority of the Court has arrived. I think this is a

very exceptional case, and that it should be dealt with with

reference to those exceptional circumstances. It is not a ques-

tion of who is entitled to the money. If it were a question as to

whether the plaintiff or the defendants were entitled to the money

T should fully concur witli what has been said by my colleagues,

but, as I understand the case, the money was lent by .the bond-

holders to the Bolivian Government for the purpose of being laid

out upon a work, and the question is whether it is to he laid

out upon that work when made, being a work for the beneht of

the bondholders and the Bolivian Government; the only possible

interest (which it appears to me is such a shadowy interest, I

cannot pay the slightest attention to it) that the companies can

have in the matter being the possible interest which the con-

tractors may have in laying out the money in these works, and
in the value of the works after they have been made. That
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interest appears to me, as a man of business, to be utterly idle

and nonsensical. That is to say, A. has agreed to lend money
to be laid out on property in which B. has an interest, but

which when laid out will simply be * a security for the [*461]

man whose money is to be laid out. It appears to me
that that does make an exceptional circumstance, and therefore,

although it is not a matter of very great consequence, I cannot

myself agree that this is a case which ought to be decided upon

the general principle which is applicable to a case wdiere the

question is between two persons claiming a fund.

ENGLISFI NOTES.

In Polini V. Gray, Sturla v. Freccia (C. A. 23 July, 1879), 12 Ch.

D. 41, 49 L. J. Ch. 41, — a suit in wliich inquiries were made us to

the next of kin of an intestate — an injunction which had been granted

against dealing with certain funds was continued notwithstanding a

decision of the Court in favour of the persons holding the funds,

pending an appeal to the House of Lords: the reason being that,

if the appellant ultimately succeeded in the House of Lords, her

success would be useless unless the fund was protected in the mean

time.

In Bradford v. Young, In re Falconer s trusts (C. A. 1884), 28 Ch.

D. 18, 54 L. J. Ch. 368, the decision of the Court of Appeal was

substantially to the same effect as in the principal case. The question

related to the transfer out of Court of a sum of about £10,000 stock,

which Mr. Justice Peaksox upon the hearing of a certain action on

further consideration had ordered to be made to the plaintiff. On a

motion by other parties that the payment out should be suspended

pending an appeal, Mr. Justice Pearson suspended the payment over

the long vacation in order that the question might he determined by

the Court of Appeal. While making tliis direction, he observed, re-

ferring to WaUmrnx. Inrjilby (1832), 1 My. & K. 79, and Hiiguenin

V. Baseley {\S0'^), 15 Ves. 180, that "it appears to be by no means

the settled rule of the Court that, without any special ground being

shown, a fund which has been ordered to be paid out should be re-

tained in Court simpl}^ because there is an appeal from the order."

On the application being made after the long vacation to the Court of

Appeal, it appeared by affidavit that the plaintiff had been abroad

for two years, and that the applicant could not find his address. The

Court gave the counsel for the plaintiff the alternative of (a) giving

security for refunding iu case the appeal should be successful, or, {b)

of having the payment out stayed until the hearing of the appeal,
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upon the applicant giving security to pay interest at £4 per cent on the

present market price of the stock, and to make good to the pUiintiff the

difference, if any, between the highest market price of the stock at any

time between tlie day of hearing the application and the day of hearing

the appeal, and the market price on the latter day. The counsel for

the plaintiff having elected the latter alternative, the case stood

over for the applicant to give security, which he ultimately declined

to do.

Section III.— Appeal by ivay of rehearing.

No. 7. — IN HE ST. NAZAIEE CO.

(c. A. 1879.)

RULE.

Under the system of the English Judicature Acts, a

judge of the High Court has no power, after an order of

the Court has been drawn up, to rehear the case; the

power of rehearing being part of the appellate juris-

diction which is transferred by tlie Acts to the Court

of Appeal.

In re St. Nazaire Co.

12 Ch. D. 88-101 (s. C. 41 L. T. 1 10, 27 W. R. 8,541.

The question which was argued before the Couit of Appeal

in this case was whether the Vice Chancf.llor had jurisdiction

to entertain a certain petition, the nature of which will snffi-

ciently appear from the judgments. In the argument for the

petitioners, Miller's Case, .3 Ch. D. 661, and Plumstead Water

Company v. Davis, 28 Beav. 545, were cited.

[Jessel, M. R. In Miller's Case no order had been drawn

up. A Judge can always reconsider his decision until the order

has been drawn up. What you have to make out is, that the old

practice in Chancery of a Judge rehearing his own decisions still

exists under the Judicature Acts.]

The judgments pronounced were as follows: —
[*93] * Jessel, M. E. [After some preliminary observations.]

The first question to be considered is whether this is a

petition of rehearing, and I cannot imagine on what grounds it
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can be otherwise described. Upon the application of the li<[ui-

dator of the European Bank to be admitted a creditor against

the St. Nazaire Company for a sum of £22,300 7s. 2d., alleged

to have been advanced and paid by the bank to the company,

with interest, the Vice Chancellok, on the 27th of January,

1877, made an order " that the claim of the liquidators of the

said bank to be admitted as creditfors against the said St. Nazaire

Company, Limited, be allowed for such an amount as sliall be

certified to be due to the said European Bank, Limited, in re-

spect of their said claim in the winding-up of the said company.

"

The meaning of that was that in principle the claim was allowed,

and the amount was left to be ascertained in Chambers. It was

equivalent in effect to a declaration that the claim was well

founded, with a reference to Chambers to ascertain the amount

only, but the order having been made upon summons the term

" declare" is not employed. It is often so convenient to

make a declaration, that I have * constantly made decla- [* 94]

rations both on petition and on summons; but there used

to be a notion in the Court of Chancery that the word " declara-

tion" could not be used when the order was made on interlocu-

tory application, and that accounts for the form of the order.

That order was appealed from, and on the 27th of April, 1877,

the appeal was dismissed with costs, so that the appeal Court

decided that the claim was well founded, but that the amount

due was to be ascertained by the Judge in Chambers.

The petition is presented by certain contributories of the St.

Nazaire Company, not pursuant to leave, for the ](\ave given

included the liquidator, but the petition w;is iircsented liy

contributories of the St. Nazaire Company only, witliout the

liquidator.

Now, first of all, we must see for wliat the ]»etition asks.

When we look at the body of the petition v/e tind that in the

40th paragraph it says that the Vice Chancellor in making his

order of the 27th of January, 1877, wos misled by the form of

the minute of the Chief Clerk, which was treated by both parties

as accurate when it was inaccurate ; so that as regards the Vice

Chancellor there is a complaint that in making the order he

was misled. Then in the 41st paragraph the order of the Court

of Appeal is attacked, not on the same ground as the decision of

the Vice Chancellor, but in this way :
" The liquidator of the

VOL. in. — 18
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8t. Nazaire Company afterwards appealed from the order of the

said Vice Chancellor to Her Majesty's Court of Appeal, but the

a[)peal was dismissed. In consecpience of the defective evidence

before the Court, the judgment of the said Court of Appeal was

delivered under an erroneous impression as to the true facts of

the case." Therefore it is alleged that the judgment of the Couit

of Appeal was wrong, but upori*a dilierent ground. Then it goes

on to allege what the true facts of the case were, and then it

states that a call has been made by the licpiidator, then that a

summons has been taken out to set aside and to vary the certifi-

cate by the Chief Clerk, which summons, as I understand, is still

pending, and then they pray " that the said order of the 27th day

of January, 1877, and the said certificate dated the 29th day of

November, 1877, may be discharged. " That is, that they ask to

discharge an order affirmed by the Court of Appeal. " And that

the said claim of the said European Ikink may be reheard,

[* 95] and * that it may be declared that under the circumstances

hereinbefore stated the said bank were not at the date of

the winding-up of the St. Nazaire Company, and are not, credi-

tors of the said company. " That is the declaration they ask.

Then it goes on to ask for a declaration, " that having regard to

the facts herein stated a call ought not to have been made u\>on

the petitioners (other than the comi)any), or any of the other

contributories of the St. Nazaire Compnny, or at all events that

such call ought not to have been made on such of the former

shareholders in the St. Nazaire Company as gave u]) their shares

in the St. Nazaire Company in exchange for shares in the Socicte

<le Commerce, and have paid the amounts of their lial;ility in

Te.spect of such last-mentioned shares, or that such call, if allowed

at all, may be limited to the amount required for satisfying any

claims for costs or otherwise.

"

If it had not been that the European lUmk's oidcr to be

admitted as creditors was sought to l)o discharged, they ought

not to have been parties to an application as to a call (nder, for

that is a matter between the licpiidator and the contributories,

and not one to which the creditors are properly parties, although,

of course, if the liquidator does not do his duty a creditor may
apply that the call may be made. Then it goes on, " or if the

Court shall be of opinion that all material facts were before the

Court upon the hearing of the said application on the part of
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the European Bank, that the petitioners may be at liberty in the

name of the St. Nazaire Company or otherwise as they may be

advised to appeal from the said order of tlie 27tli day of January,

1877, to the House of Lord.s, and that in the meantime all pro-

ceedings under or conseciuential on such order may be stayed.

"

Now, so far as relates to the first part, the liberty to appeal, the

petitiun is not one with which the European Bank could be

served , that is a matter l)etween the contributories and the li({ui-

<lator with which the appellants have nothing whatever to do.

No di)ul)t the application for a stay of proceedings will alTect

tlunn very much ; but you cannot apply for a stay until you have

made some progress towards an appeal. Therefore that will not

lielii the petitioners. Then in the usual form: " or that the said

order and certificate may be varied in such manner as to the Court

shall seem just. " I have gone through the whole of the

prayer in order to show that *in substance it is a petition [* 96]

of rehearing, and nothing more. It is in substance simply

i\ petition for rehearing, because the fringes that are added in the

other paragraphs of the prayer are not matters with which the

European Bank has any concern, and therefore an order to amend
would not be proper as against them, if the only matter with

which they have any concern is not a matter within the jurisdic-

tion of the Court below. Consequently the only point to which

T think it necessary to direct my attention on the present occa-

sion is the question of jurisdiction. If the Vice Chancellor

had no jurisdiction, the petition ought to have been dismissed

as against the European Company, because they have nothing

else to do with the matter. Whether afterwards any other pro-

ceedings may be taken for the purpose mentioned, with which

the European Company has nothing to do, may be a matter for

the consideration of the appellants, and the dismissal will not

att'ect those questions.

Now, the Vice Chancellor, thinking, as it is said, that it was

not a petition for rehearing, gave liberty to amend. The amend-

ments are made, and I must say, looking at the amendments,

that it appears to me quite as much a petition for rehearing as it

was before. Instead of asking that the order may be discharged,

it asks that it may be discharged or varied. Instead of asking

that the claim of the European Bank may be reheard, it asks that

the claim of ths European Bank may be disallowed. Although
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there is a variation in words there is no variation in substance.

Then it asks for a declaration that they are not creditors ; and

asks that, so far as may be necessary for that purpose, the order

may be discharged. If they are not creditors at all it ought to

be discharged altogether-. It really in substance remains as much

a petition of rehearing as before, and the alternative is, that if,

in consequence of the said order of the 27th of January, 1877,

and of the appeal from the same having been dismissed, the Court

cannot grant the relief hereby (that is, hereinbefore) prayed, they

may be at liberty to appeal, upon which I have already made my
remarks. Therefore, whether we consider the original or the

amended petition, it is a petition presented to a Judge of the

High Court to rehear a decision of the Appeal Court, I should

have thought that the mere statement of that would be

[* 97] sufficient * to show that the Judge below had no jurisdic-

tion. It would be a wonderful result indeed if the Judi-

cature Act empowered a Judge of an inferior Court to rehear a

decision of the Appeal Court which perhaps had reversed his

decision. Upon that theory, how long is the thing to go on ?

If the Judge below has this power, he may exercise it by revers-

ing the decision of the Appeal Court where the Appeal Court had

reversed his decision.

Then it was said that under the old practice the Court of

Chancery, that is, the Judges of the Court of Chancery, the Loud

Chancellor, the Master of the Rolls, and the Vice Chax-

CELLOPv, could rehear not only their own decrees, but the decrees

of their predecessors, that is, those whom they succeeded. No
doubt it was so, but does that jurisdiction continue? If it does,

the most extraordinary results will follow. The power to rehear

was confined by General Orders. The time allowed had been

twenty years, but at last it came down to five years, and the

power to appeal given by the new rules is only for one year

;

therefore if such a power were considered to remain vested in the

Judges of the High Court it would follow that after the lapse of

one year you could not appeal at all, but you might at any time

within five years present your petition of rehearing to the Judge

himself, and then, if he refused it on the ground that he thought

he was right before, which would be the most probable result,

you could then appeal to the Appeal Court, and thereby get fiv^e

or six years for appealing i;l = ^t'Md of one. That would be so
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remarkable a result that hardly any one could believe that

such was the true construction of the Act of Parliament or the

Pailes.

Having considered these points, I come to the Act it.self, and

when we consider the nature of the jurisdiction transferred I

think we shall see exactly how much of the old jurisdiction of

the Court of Chancery was transferred to the High Court, and

how much to the Court of Appeal. Tlie jurisdiction of the old

•Court of Chancery was no doubt originally the Loud Chan-

cellor's jurisdiction, and of course, like all jurisdictions, was

originally derived from the Sovereign and exercised by the Lord

Chancellor ; it was afterwards exercised by his deputies in Equity,

fls regards the Master of the Eolls by long usage continued by

Act of Parliament in the reign of George II., and as

regards the Vice Chancellor by *Act of Parliament [* 98]

passed in the early part of this century, when the first

Vice Chancellor was created. Now, all these Acts of Parlia-

ment give the Judges of first instance in the old Court of

Chancery the wh<»le juiisdictiou wliicli was vested in the Ldrh

Chancellor, subject only to this, that there was a right of appeal

from them to the Lord Chancellor, Init of course they could not

alter his decisions. Now, })art of the old jurisdiction of the

Lord Chancellor was a right to rehear his own decisions, or the

decisions of a preceding Lohd Chancellor; and similar powers

passed under statute to the Master of the Rolls and the Vice

Chancellor, and they also had a right to rehear their own deci-

sions and the decisions of their respective predecessors. At first

that was an unlimited right, as I said before; it was afterwards

limited by General Order to twenty years, and finally to five

years, and that existed down to the time of the passing of the

Judicature Act. Now, what was that right of rehearing? Was

it original jurisdiction, or was it appellate jurisdiction? There

can, as it seems to me, be but one answer to that (piestion, — it

was appellate jurisdiction. No doubt it sometimes was an appeal

from a Judge t(j himself, but it was much more frequently an

appeal from a Judge to his successor. One of the very first cases

heard before Lord Lyndhurst was a rehearing of a ca.se before

Lord Eldon, whose decision he reversed. In fact, the hope of

every appellant was founded on the change of the Judge. Such a

petition of rehearing could not l>e described otherwise than as an
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application in the nature of an appeal ; indeed, every rehearing

was an appeal, although every appeal wa.s not a rehearing.

That being so, what are the words used in the Judicature Act ?

The transfer of the jurisdiction is contained in the 16th and 17th

sections of the Act of 1873 explained by the 18th. The liitli

.section says ;
" The High Court of Justice shall be a Superior

Court of Record, and subject, as in this Act mentioned, there

shall be transferred to and vested in the said High Court of

Justice the jurisdiction which at the commencement of this Act

was vested in or capable of being eicercised by," among other

Courts, " the High Court of Chancery as a Common-Law Court as

well as a Court of Equity. " Therefore, the whole jurisdiction of

the Court of Chancery is transferred, subject as in the Act

[* 99] mentioned, and * therefore subject to the next following

section, which says :
" There shall not be transferred to or

vested in the said High Court of Justice by virtue of this Act

any appellate jurisdiction of the Court of Appeal in Chancery,

ur of the same Court sitting as a Court of Appeal in Bankruptcy."

Now, the Court of Appeal in Chancery included the Lokd Chan-

cellor no doubt, and it of course meant the juiisdiction of that

Appellate Court; but the matter is made plain by the 18th sec-

tion :
" The Court of Appeal established by this Act shall be a

Superior Court of Record, and there shall be transferred to and

vested in sucli Court all jurisdiction and powers of the Courts

following (that is to say) all jurisdiction and* powers of the LoKD'

CnANCELL(j]t and of the Court of A})])eal in Chancery in the exer-

cise of his and its appellate jurisdiction. "' Now, the jurisdiction

and powers of the LfniD Chancellor were undoubtedly included

in the jurisdiction of the High Court of Chancery; and if the

Court of Appeal is to have the appellate jurisdiction of the Lokd

Chancellor and the Court of Ap[)eal in Chancery, is it reason-

able to suppose that part of the appellate jurisdiction vested in

the High Court of Chancery, that is the Chancellor, who was
really the High Court of Chancery, was transferred to the Judges
of the High Court with the remarkable consequence I have
already referred to? I am satisfied, upon a fair reading of the

Act, even without reference to the Rules, we ought to come t(»-

the conclusion that the Court below has no such jurisdiction ; but
when we come to the 58th Order I think the case is clear. First

of all, we find that there are times limited for appeals. Now, it
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would be a most remarkable thing, as I said before, if the old

practice were- to apply so as circuitously to give a longer time

than the liules directly allow. The time for appealing from an

order in the winding-up of a company is by the 9th rule the same

as an appeal from an interlocutory order under rule 15, which is

twenty-one days, except by leave of the Court of Appeal ; and we
find that no other appeal can, except by such leave, be brought

after the expiration of one year. Therefore, if no other a])peal

can be brought after the expiration of one year, and, as I said

before, all these rehearings are in the nature of appeals, and are

appeals in fact, one year is the limit for all appeals to the Court

of Appeal; and this confirms the view which I have

already stated, * that there is no appeal at all to the Judge [* 100]

of the Court of first instance against any decision, either

of his predecessor or of the Appeal Court. In fact, the only sur-

})rising part of the matter is that any one should have thought

for a moment that a rehearing of tliis kind, involving a dis-

charge, although not precisely in express terms, of an order of

the Appeal Court, could be presented to a Judge of the Court of

first instance.

It seems to me, therefore, that on this ground the petition

should have been dismissed. 1 have refrained purposely from

(Altering into the discussion of what might happen in some of the

cases put at the bar of great hardship. I, on the one hand, am
neither prepared to say that such cases of great hardship ought to

be without a remedy, nor, on tlie other liand, am I prepared to

say that the general good of the community re([uiring a final end

Uj be put to litigation would not ])e better insured even if those

exceptional cases of great hardship are not lu'ovided for. The

Tiiatter may be looked at either way, and when a proper case is

brought before the Appeal Court for discussion as to whether any

remedy exists or not, I think it will be sufficient time to consider

and decide upon that question. It seems to me that the decision

l)elow ought to be reversed, and that the appellant should have

the costs of this petition.

Baggallay, L. J. I am of the same opinion, and I have

very few words to add. It appears to me that the Court from

whose order the appeal is brought had no jurisdiction whatever

to make the order. However the language of the petition may be

changed, the order from which this appeal is brought is substan-
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tially an order made on the rehearing of the order of January,

1877. Having regard to the several ch\uses of the Judicature

Act, to which the Mastek of the Holls has referred, to whicli

I may add also the 19th section of the same Act, which provides,

" That the Court of Appeal shall have jurisdiction and power to

hear and determine appeals from any judgment or order, save as

hereinafter mentioned, of Her Majesty's High Court of Justice or

of any Judges or Judge thereof," it appears to me that, with the

particular exceptions which are to be fouiul in different

[*101] sections of the Act, the power * of rehearing is vested in

the Court of Appeal, and in that Court alone.

There is a further difficulty in the i)resent case, that, under tl\e

124th section of the Companies Act, 18G2, no rehearing can be

brought after the expiration of three weeks, without express per-

mission for that purpose given by the Court of Appeal, and no

such leave has been given in the present ca.se. The 9th rule of

the o8th Order of the Judicature Act is a provision as regards the

time within which such appeals are to be brought, and the time

fixed by that rule is substantially the same as that mentioned in

the 124th sectif)n.

TiiESiGEH, L. d. 1 entirely agree with the conclusions at

wbicli the other members of the Court have arrived, and with the

reasons they have given for those conclusions. I would only add

that they seem to me to harmonize entirely the practice under

the Judicature Act in all Divisions of the High Court, because,

whatever may have been the })ractice in the High Court of Chan-

cery before the Judicature Act as to the review of their decisions

or the rehearing of their decisions, nothing can Ije clearer than

that there was nothing analogous to that in the Common-T.uw

Courts, and it is ei[ually clear that und(>r the Judicature Acts

after once the Common Law Division of the High Court of .Justice

has ])ronounced a decision upon the matter in dis})ute which is

being litigated between the ])arties, there is no ]>o\ver in that

Division of the High Court to rehear or review that decision upon

any suggestion that it has been misled, or that the parties have

not brought all the evidence which ought to have been brought

in order to enable the Court to arrive at a just conclusion. It

certainly would seem to me to be running counter to the idea of

fri-ion, which is at the bottom of the Judicature Act, if it were

held that while that is impossible in the Common-Law Division

of the High Court, it is possible in the Clnucerv Division.
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ENGLISH NOTES.

The rule of the [)riiicipal case does not ap])!}' to a judgment wliich

lias been given by default. In such a case the proper course, if there is

any remedy, is to appl}' to the judge by whom the judgment was given,

to set aside the judgment and to hear or try the action. Vhtt v.

Hudspeth (C. A. 1885), 29 Ch. D. 322, 54 L. J. Ch. 844.

In Floiver v. Lloyd (C. A. 1877), 6 Cli. D. 297, 46 L. J. Ch. s;;s

— a case which was cited in the argument in the principal case— it

was held that the Court of Appeal, as constituted under the Judicature

Acts, liad not power, after an order made by the Court had been passed

and entered, to rehear the case on a suggestion that one of the parties

ha<l fraudulently misled an expert whose evidence was the only material

evidence on the point at issue. The remedy was stated to be a new ac-

tion to set aside the decree as obtained by fraud.

In Ex. parte Banco di Fortuyal (C. A. 1880), 14 Ch. D. 1, 49 L. J.

]>ankr. 21, the Court of Ap])eal refused an application after a judgment

of the Court of xVppeal to allow a document to be put in, in order that

it might be treated as evidence in a pending appeal to the House of

Lords. The decision was guarded by the observation that the case

might be different if by mistake in drawing up the order evidence had

b(Mm omitted which had really been before the Court at the hearing l>y

the Court of Appeal.

Where an order has been made by Her Majesty in Council upon a re-

port of the Judicial Committee sitting as a Court of ultimate appeal, a

rehearing will not be ordered on the ground that documentary evidence

has been subsequently discovered wliich, if bi'ought before the Commit-

tee, might have influenced their decision. Venkata, Narofiimha Row v.

' Court of Wards (P. C. 1880), 11 App. Cas. 660.

Hut the Judicial Committee has the same power as any other ('ourt

of Record to rectify a mistake which has crept in by misprision or other-

wise in embodying its judgn)ents. • Eajunder Narain Rae \. /n/ni.

Govind Sing (1839), 1 Moo. P. C. 117, & 2 :\Ioo. Ind. App. Cas. ISl.

AMERICAN NOTES.

Reliearings are regulated by statute or rule in these States, and are only

granted by the whole court hearing the case. Thus the trial judge may grant

a new trial "on the minutes," and an appellate court may order a reargu-

nient. In the western States, a " petition for rehearing" is ahnost as common

as an appeal, and has become so much a matter of course that frequently

counsel spend but little force on the first argument of the appeal. In New

York however it is very different, and re-hearings or re-arguments are almost

vmknown. In the Court of Appeals, it is said, only two or three have ever

been ordered except in a few cases of equal division of the Judges in opinion.

Like physicians the Judges bury their mistakes.
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APPORTIONMENT.

Section I. Of iiuoiut!.

Section II. IJetweea iucome uiul capital.

Section III. Of .sale money under joint contract.

Section 1 . — Of income.

No. 1. — JONES r. (HiLE.

(Cii. 1872.)

lai.K.

The profits of a private partnerslii}) declared as at the

date to wliich tlie accounts have been made np, are not

dividends apportionable under tlie Apportionment Act,

1870. (33 & 34 Yu'L c. 3o).

Jones V. Ogle.

42 L. J. Ch. 334-337 (s. c. L. K., 8 Cli 1'.»L>-I',t8, 'iS F, 'I'. 24.'), 21 \\ M. 23!)).

Before the full Court of Ajj^eal, Lord Sku'.ounk, L. ('.
, J.wiks,

L. J., and Mellisii, L. J.

[o35] The testator by his will, daU'd the (Uli ol" Sc'iitcinlK'r,

l(Sf)3, bequeathed a.s follovv.s :

" As to the share or intcnest which I have in the Lille.shall

Iron Company, T he(pieath the dividend.^ and inconic thereof to

my said uncle for his life, and after his death the same share (ir

interest shall l)ek)no to his two daughters in ecpial shares."

The testator died on the LMst of Oct.ober, 1S70.

The Lilleshall Iron Company was a jtrivate tiading company,

reoulated by a deed under wliich the manaoement was vested

solely in Earl Granville, who with the local manaoer went throuoh

the accounts, vi^hich were made up annually in the heoinnino of

each year to the end of the year preceding, and a statement of

such accounts for the preceding year was submitted by the direc-

tors in the month of January or February each year, and the
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custom was that upon the statement of account being laid before

Lord Granville, his Lordship determined what amount of profit

should be divided and what amount carried forward. This divi-

dend was not actually paid at once, but by four instalments, the

first immediately, and the subsequent instalments in the April,

July, and October following.

In February, 1871, a dividend was declared for the year end-

ing on the 1st of January, 1871, and was paid by four instalments

at the usual times, the total amount of dividend on the testator's

shares being £350 17s. 6J. The residuary legatees claimed to

liave this sum apportioned according to the portion of the year

1870 during which the testator had lived.

The Master of the Rolls thought that the apportionment

Acts did not apply to tlie case, and considered that the whole of

the dividend was specifically given to the uncle.

The residuary legatees appealed.

Mr. Fry and Mr. Cozens Hardy for the appellant, repeated the

^arguments used by them in tlie Court below, and cited: Hartlei/

V. Allen, 27 L. J. Ch. 621 , Re Ma:nrcirs Trusts, 1 H. & M.

filO ; 32 L. J. Ch. 333 , He lior/erss Trust, 1 Dr. & S. 338 ; 30

L. J. Ch. 153; IJrovnc v. Collins, L. IJ. , 12 E.p 586, 4 & 5 Will.

IV. c. 22.

Mr. Roxburgh and j\Ir. Phear, fm- the respi)ndent, cited: Clirc

V. Olive, L. R. , 7 Ch. 433, 41 L J. Ch. 386; Dates y. Mackinley,

31 Beav. 280; 31 L. J. Cli. 389; Jbhotson y. Elam, 35 Beav. 594;

L. R., 1 E(i. 188; Macinti/rey. Connell, 1 Sim. (N. S. ) 225; 20

L. J. Ch. 284; 1 Lmdley on Partnership, 13 (2d ed. ).

Mr. Cozens Hardy replied.

The Lord Chancellor. We all think tlie decision of the

Master of the Rolls in this case is correct.

[After some observations upon the construction of the will inde-

pendently of the Act, which have been the subject of criticism in

some subsequent cases, he continued.]

But I also think that this is not really a dividend or [336]

a periodical payment in its nature apportionable under the

Act. The real object of the statute was to obliterate technical

distinctions betw^een different kinds of fixed income recurring

from time to time at stated periods, upon which on account of

their nature those in receipt of income would rely for tlieir main-

tenance and ordinarv arransements in life. I for one should be
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very sorry to put any narrow construction on that Act of Parlia-

ment which would tend to diminish its beneficial operation for

the purpose evidently intended ; but on the other hand, we ought

not to put upon it any interpretation going beyond that purpose,

and which would tend materially to embarrass or interfere with

the working out of trading partnerships and other kinds of busi-

ness which pay wliat are called dividends, but are in reality pay-

ments of a ditt'erent nature, not proceeding upon the basis of a

fixed income recnrring from time to time.

In this particular case there was a mere private partnership in

whic]i the partnership deed provided for the making up of tlie

accounts, but not to any specified time. It was no doubt very

natural that they should be made up to the end of the preceding

year, but there was nothing in the deed to i)revent the partners,

if it suited them, from making them up to any other time, and

the managing partners had the power at their discretion, when-

ever they should think lit, to declare dividends, but no period

was fixed at which dividends were to be declared. I do not think

the word " dividends" in the deed makes these profits dividends

within the meaning of the Act of Parliament, which, as I under-

stand it, refers to such dividends as those upon stocks in the

public funds, where the person who is under the obligation to

make the periodical payments, hands to the persons througli

whom the payments are to be made, funds for the purpose of

division among the persons entitled , or in the words of the otli

section of the Act, " payments made by the name of dividends,

bonus out of the revenue of trading o\ other i>nblic companies,

divisible between all or any of the members of such respective

companies, whether such payments shall be usually made or

declared at any fixed times or otherwise. " In that respect the

Legislature has thought fit to relax the rule, making such divi-

dends apportionable, because shares in such companies are in the

nature of investments for the production of ordinary income.

Now it is admitted this is not a public company, to which alone

the Act applies, and I think, therefore, that these payments can-

not be brought within the meaning of the word " dividends, " as

defined by the .5th section.

[*337] Then can they be brought within the * 2nd section,

which makes " all rents, annuities, dividends, and other

periodical payments in the nature of income (whether reserved
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or made payable under an in.striiment in writinj^- or otherwise)"

appurti()nable a.s accruing from day to day ;' It is clear that a.s

dividends are here expre.ssly mentioned, the words, " other peri-

odical payments in the nature of income, "must refer to periodical

pa\aic;nts which are not properly dividends; but then they must

be payments occurring periodically, that is, at fixed times fiom

some antecedent obligation, and not at variable periods at the

discretion of individuals. Tn my judgment the profits arising

from this business are not in the nature of income within the

meaning of the Act, and are not the sort of payments which the

Act intended to make apportionable. I therefore think that

the judgment of the M.vster of the Eolls, on whatever ground it

proceeded, is correct, and the appeal must be dismissed with costs.

The Lords Justices concurred.

ENGLISH NOTES.

In Re Maxwell's Trusts (1863), 1 H. & M. 610, 32 L. J. Cb. 333,

— a case under the Act of 4 »S.' 5 W. IV. c. 22, referred to in the argu-

ment of the principal case — a distinction was drawn by V. C. Sir

W. P. Wood between the dividends of a public company payable (by

tlie constitution of the company) at fixed periods, and those under the

Companies Clauses Act 184;"), where the dividends are to be declared

only at a general meeting, but there is nothing to fix the time when

they shall be due or payable. In the former case be held that the

dividends were apportionable, in the latter that tbe\- were not.

In Bivw7ie v. Collins (1871), L. R.. 12 E(p 586, — another case re-

ferred to in the argument for the appellants in the principal case,

—

the testator who was a member of a private partnershi[) died in August,

1869, having by his will declared that from the day of bis decease the

annual income of his residuary estate should belong to A. B. for life,

and that for this purpose the clear profits arising fi-om his partnership

should be considered as annual income. In Decemb(>r, 1860, the pro-

fits for the year ending March, 1869. were ascertained and declared to

be divided. In March, 1870, the profits for the half year ending Sep-

tember, 1869, were similarly declared. It was ludd by V. C. Wickens

that the former profits were capital and belonged to the estate, but that

the latter were income paj'able to A. B.

By the Apportionment Act 1870 (33 & 34 Vict. c. 35), it is enacted,

sec. 2 :
•' Prom and after the ])assing of this Act, all rents, annuities, divi-

dends and other periodical payments in the nature of income (whether

reserved or made payable under an instrument in writing or otherwise)

shall, like interest on money lent, be considered as accruing from day
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to day, and shall be apportionable in respect of time accordingly."'

And by sect, 5: "... The word 'Dividends' includes (besides

dividends strictl}' so called) all payments made by the name of

dividends, bonus, or otherwise out of the revenue of trading or other

public companies, divisible between all or any of the members of such

respective companies, whether such payments shall be usually made or

declared at any fixed times or otherwise; and all such divisible

revenue shall for the purposes of this Act, be deemed to have accrued

by equal daily increment during and within the period for or iu

respect of which the payment of the same revenue shall be declared or

expressed to be made, but the said word * Dividend ' does not include

payments in the nature of a return or reimbursement of capital.""

And by sect. 6: "Nothing in this Act contained shall render appor-

tionable any annual sums paj-able in policies of assurance of any

description."

The following are some cases occurring soon after the date of

the Act, in which apportionment was made according to its terms.

Clive V. Clive (1872), L. R., 7 Ch. 433, 41 L. J. Ch. 386; Cajv-on v.

Capron (1874), L. R., 17 Eq. 288, 43 L. J. Ch. 677; Pollock v. Pol-

lock (1874), L. R., 18 Eq. 329, 44 L. J. Ch. 168; Hasluck x.Pedle^f

(1874), L. R., 19 Eq. 271, 44 L. J. Ch. 143; Constable v. Constahle

(1879), 11 Ch. D. 681, 48 L. J. Ch. 621.

The principal case is followed, and the same rule applied to a share-

of profits in a newspaper carried on as a private partnership, of which

the testator bequeathed the net profits to J. G. during his life and after

his death to his widow. J. G. died on the 23rd December, and hi.s

widow was held entitled to the whole profits declared for the half year

ending on the 30th of December. I)i re Cox's Trusts (V. C. Hall, 1878)^

9 Ch. D. 159, 47 L. J. Ch. 735.

But the annual profits or bonuses in a public company, though not

of a periodical character, are apportionable under the Act of 1870.

In re Griffith, Carr v. Grffifh (1869), 12 Ch. D. 655, a decision of the

Master of thj: Rolls (Sir G. Jessel), in which he also decided that

a life assurance company incorporated in 184.3, b}^ a deed of settlement,

and which had obtained certain privileges by a special Act of Parlia-

ment in 1868, was a public company within the meaning of the Act.

And in In re Lmnrence, Lawrence v. Lawrence (1884), 26 Ch. D.

795, 53 L. J. Ch. 982, where a testator died before the Act leaving

estate including railway stock to his wife for life with remainder to

his nephew; it was held by Pearson, J., that, although the wife had

under the former law received payment of the whole dividend after the

testator's death, yet upon her death subsequently to the Act the divi-

dends afterwards declared were apportionable.
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There have been various cases in which the question has arisen as

to the interests of a tenant for life and remainderman in profits which

have been declared to be bonuses distributable amongst shareholders in a

public company. Although these questions very nearly touch upon the

provisions of tlie 5th section of the Apportionment Act of 1870 above

quoted, the question is really not whether tlie profits are apportionable

income, but whether they are not capital as distinguished from income.

These cases therefoi-e will be more properly considered under the topic

of *' Tenant for Life and Remainderman." In the meantime the fol-

lowing may be briefly referred to. I/i re Bouch, Sproule v. Bouch

(reported on appeal in H. L. as £ouch v. Sproule) (1885, 1887), 29 Ch.

D. 635, 54 L. J. Ch. 665, 12 App. Cas. 385, 56 L. J. Ch. 1037; lu re

Alshury, Sugden v. Alsbiiry (1890), 45 Ch. D 243; 60 L. J. Ch. 29
;

Re Bridgtoater Navigation Co. (C. A. 1891), 1891, 2 Ch. 317, 60 L.

J. Ch, 415 ; and He Armitage, Armitage v. Garnett (C. A. 1893),

1893, 3 Ch. 337, 69 L. T. 619.

Section II.— Between income and capital.

No. 2. — BEAVAN v. BEAVAN.

(CH. 1869.)

No. 3. — In RE EARL OF CHESTERFIELD'S TRUSTS.

(CH. D. 1883)

liULE,

Where property is beqneatlied on trust to pay the in-

come to a tenant for life, and the reversion to others ; and

the realization of the property in the form of n fund capa-

ble of producing income is postponed for the benefit of the

estate ; the proceeds when realized are apportionable be-

tween capital and income by ascertaining the sum which,

put out and accumulated at compound interest at £4 per

cent per annum from the day of the testator's death (with

yearly rests and deducting income tax), would have pro-

duced at the day of receipt the sum actually received. The

sum so ascertained should be treated as capital, and the

residue as income.
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No 2. — Beavan v. Beavan, 24 Ch D. 649 n

No. 2. — Beavan v. Beavan.

24 Ch. D. 649 11.-G.5.3 u. (s C. 52 L. J Ch <Jf.l-963)

[649 n.] Adjourned .sumiiions (before Sir J. Romilly, M. Iv.

22 Feb. 1S69)

The action wa.s for the administration of the estate of a tes-

tator, Henry William Beavan, deceased, and a deci'ee for that ym-

pose was made on the 5th of March, 1853.

By his will, dated the 8th of March, 1849, after directing

payment of his debts and funeral and testamentary expenses, and

devising certain real estate, the testator bequeathed his money

at his bankers', his furniture, plate, &c. , to his wife, the defend-

ant, Joanna Beavan, absolutely. And he devised and bequeathed

the residue of his real and personal estate to his said wife and

Thomas Paterson Anderson (since deceased) upon trust that his

said trustees or trustee should sell liis real estate at such times

and in such manner as they, he, or she should in their, his, or

lier uncontrolled discretion think most advantageous to his estate,

and should with all convenient speed after his decease, and in

such manner as they, he, or she should in their, liis, or her dis-

cretion think most beneficial, sell, call in, and convert into

money all the said residuary personal estate (except such part

thereof as should consist of ready money), and should, out of the

moneys which should come to their hands by virtue of the said

residuary devise or bequest and the trusts, pay his debts and

funeral and testamentary expense^ and legacies, and sul)ject

thereto should invest the same residuary moneys in Government

or real securities in England or Wales, and should pay the

income of the said residuary real and peisonal estates and trust

funds and premises to his said wife during her life or widow-

hood; and after her decease or second marriage should hold the

said trust premises in trust for liis children wIki should attain

twenty-one or marry as therein mentioned. And the testator

appointed his said wife sole executrix of his. will.

The testator died on the 2.^d of June, 1852, leaving surviv-

ing him his widow, the defendant, Joanna Beavan, and five

children, the plaintiffs, all of whom except one had attained

twenty-one.

Part of the testator's personal estate consisted of a moiety of

an annuity of £675 granted by Colonel Tynte on the 10th of
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March, 1847, for ninety-nine years if three persons, who were

now still living, or any of them, should so long live.

This annuity was secured principally upon certain estates and

trust moneys to which Colonel Tynte was entitled for life in

remainder expectant on the several de^ieases of his father and

other persons, subject to incumbrances, and was payable quarterly,

with interest at five per cent, per annum on any quarterly pay-

ment remaining unpaid. The entire annuity was redeemable at

any time on payment of £4668 15s., and arrears (if any) of

interest and costs.

Nothing whatever was paid to the testator during his life, nor

to his executrix, in respect of the annuity from the time it was

granted down to the 8th of August, 1865, there being in fact no in-

come of the estates charged with the annuity until after

the death * of Colonel Tynte's father, and the Colonel [* 650 n.]

himself being personally unable to pay it.

The testator also died possessed of a mortgage dated the 31st

of March, 1848, whereby Colonel Tynte mortgaged the above-

mentioned estates to him as security for the repayment of the

sum of £3000 and other principal sums therein mentioned, with

interest at 5 per cent, per annum.

By the Chief Clerk's certificate, dated the 23d of P'ebruary,

1858, it was certified that, having regard to the nature of the

mortgage of the 31st of March, 1848, and the testator's moiety

of the said annuity, which securities were certified as part of the

testator's estate outstanding or undisposed of, it was fit and

proper and for the benefit of all parties interested under the will

that the same should not be sold but allowed to remain in their

then present state during the life of the Colonel's father, the

tenant for life of the greater part of the estates comprised in the

securities, and who was then eighty-two years of age, or until

further order.

Colonel Tynte's father died on the 22d of November, 1860,

whereupon the colonel's life interest in two estates fell into pos-

session, and his life interest in the remaining estate and trust

moneys fell into possession at a later period.

At .the death of Colonel Tynte's father certain suits relating. to

the family estates were pending, and shortly afterwards a suit of

Ford V. Tynte, and other suits were instituted also relating to

those estates.

VOL. HI. — 19
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In 1865 orders were made in these suits for payment of all

arrears of the said annuity and interest on such arrears and for

keeping down the same.

The total sum received for arrears and interest of the testator's

moiety of the annuity down to the 8th of August, 1865, was

£8656 10s. Id., of which £1949 15s. M. represented arrears and

interest due at his death.

For the same reasons as those which delayed the payment of

the annuity no payment was made in respect of the mortgage of

1848 until the year 1866, and ultimately the balance of the

whole principal money and interest was paid off in 1868. The

sums received by the defendant, Joanna Beavan, as executrix of

the testator under orders in Ford v. Tynte, and the other suits on

account of the sum of £3000, part of the sums secured by the

mortgage of 1848, amounted in five payments made during the

years 1866, 1867, and 1868, to £5950 17s. M. , consisting of

£3000 for principal money and £616 Os. 'M. for arrears of interest

thereon due at the testator's death, and of £2334 17s. M. for

interest at five per cent, accrued subsequent to his death.

The two sums of £8656 lOs. Id. and £5950 17s M. having

been received by the testator's estate as above mentioned, the

question arose upon what principle they ought to be apportioned

as between the tenant for life and the remaindermen under the

will In order to have this question decided the defendant,

Joanna Beavan, on the 23rd of December, 1868, took out a

summons to determine (amongst other things), " First, the prin-

ciple on which the said sum of £8656 10s Id received

[* 651 n] * thirteen years aftpr the testator's death, for arrears of

the said annuity granted by Colonel Tynte to the testa-

tor, and interest, ought to be divided, the tenant for life of the

residue of the testator's estate having received no payment for

income on the fund during the above period ; and secondly, to

determine the principle on which the sum of £5950 17s. M.
received in five payments during the years 1866, 1867, and 1868

for principal and interest in respect of Colonel Tynte 's mortgage

dated the 31st of March, 1848, ought to be divided as between

the tenant for life and those in remainder.

"

The summons was adjourned into Court, and now came on for

argument.

Jessel, Q. C, and Archibald Smith, for the defendant, Joanna
Beavan, the tenant for life, in support of summons :

—
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We submit first, that as to the testator's moiety of the annuity

and tlie arrears thereof and the interest thereon, — inasmuch as

that moiety ought or might, according to the direction in the

will, have been sold and realized immediately after the testator's

death, but for the common advantage of all parties was retained

unsold and outstanding, — the proper mode of apportionment is

as follows : a sum of £100 accumulating at compound interest

from the testator's death in 1852 at 4 per cent, per annum pay-

able half yearly would in thirteen years ending in 1865, when
the fund was received, amount to £167 6.s. 10c/. Dividing the

£8656 10s. Id. in the proportion of £100 to £67 6.s. lOr/., the

result is that that sum recovered at the end of thirteen years

ought to be considered as consisting of £5172 19.s\ for capital and

£3483 lis. Id. for income. Then if income tax at the rate

of lOc?. in pound (being the average rate between the years 1852

and 1865) be deducted so that interest is calculated at the rate of

£3 16s. ^d. per cent, the result will be £5261 13s. for capital,

and £3394 17s. Id. for income. Any subsequent instalments of

the annuity becoming due either in the lifetime of the tenant

for life or after her death ought to be apportioned on the same

principle.

The principle of apportioning, as between capital and income,

property falling into a testator's estate subsequently to his death

has already been settled by your Lordship in Wilkinson v.

Duncan, 23 Beav. 469, 26 L. J. Ch. 495 ; and as the postpone-

ment of the getting in and conversion of the several funds was

for the interest of both tenant for life and remainderman, the

capital sum ascertained upon the above principle in respect of

each fund as at the death of the testator should carry interest

from the death at the rate of 4 per cent. : Gibson v. Bott, 7 Ve.s.

89; 6 R E. 87. We also submit that in applying the principle

of apportionment as between capital and income, compound in-

terest and not simple interest should be calculated, so that the

tenant for life may receive the full income value.

Secondly, we submit that as regards the £5950 17s.

6d, the £3616 Os. 3^. *due for principal and interest [*652n.]

at the testator's death should be considered as capital,

and the £2334 17s. M., the balance thereof, should be treated,

as in fact it is, as arrears of income and paid to the tenant for

life.
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—

With n%n^r«l t»« the te.*»trtU>r"» nv«>i«'ly «»< tho Annuity^ Wo suhuut

thftt out olf the £mv5ft 10* 7«<. tli<* XllUl» I.V :W. due ft»r amwrs

rtn»l int.'nvtt tU hi" «l«'nth jihouM in th«' first yUxcx} \u\\v U^^u uvmW

j»«mhI to his «>.stjU«' ftu<l ti»nittHl nj* capital ; that out «4 th»5 iiitoiojit

which actmvHy occnuMl n\»n\ iho arrvars »>l' annuity due nt his

ihnvlh int«<r«>sl *'U that JIll^l'J l.xt :U at 4 iH»r <;i>nt. jx^r ntuuini

caleulattnl t'n'iu ii\tMla\ t>f »U>uth tothoStli ot* Aiiuu*»t. lH»>r». \\\u'\\

the arrears ami interetst were received, j»h<'uhl then lu»\e heen

j>aitl to the tenant I'oV life, that in tlu« next place a value should

have Ixmn set upon the n»oietv of annuity n?» on the X\t\\ of .hine.

I.Hfj.'i. the expiration of one year fron> the denth« and that out of

the rejsitlue of tlie £sr»r»r» IDs. 7»/ , iifter detl»utinj» the £1040

l5iL :\il and the interest thereon, interent at 4 per cent, jx'r

nnnuni upon the estimated value of the n»oiety of annuity should

have U'en i»»iid to the tenant for lif«' \u ni»\nH.i of the in^riod

U>tvveen the testator's death and the Sth of Attyust, ISt***; autl

then that the Udanee of the £S»>at; HU 7«/. and all further pay-

ments in resyi*;ct of the moiety olf anntuty as they accruetl duo or

mav accrue due should have heen and sho»d«l U» tn^al«Ml as capital

anil invested accordinj>lv, the tenant for life receivin^u the interest

upon such investment. The account should therefore U" adjusted

uptin thi«« I'ooiinju'.

As rep»nls the Iv'O.'O IT.-*, firl, we sid>nul that, as the morts;ap«

in rt^s{w»ct t>f Nvhich it was rectdved was not, strictly s|Hn»kin>;, a

security authorianl hv the will, the tenant for life is only entitled

to interest nt 4 per cent, from the testator's d»>ath until tl»e n\ort-

^l^)iv was pai«l >(!, and that the surplus int«'rest shouUl U> tivated

as capital and iu\<>st<<d accord in5;«ly. Simple interest only should

lv«> iiUowrd in adjust ii\i; the accounts «»f the a hove- mentioned

funds, particidarlv in the case of the atuniily. It'iiliHMin v.

r>ttn^^uK 'i:\ IWnv. 46»: 2(f> L J. ('h 40:^ is not directly in jwdnt.

for there the anniiity had fallen in. whereas in the present case

it is still suUsistiui*.

Lord lioMiLLV. M. \l. held that the £86r»(r> \0a. ?/. and i\w

V ' ht> apportioned on the principle laid down

lu tit, Uut that in tuukinj* such appt<rtionment

the several amounts should l>e calculated nt cotupt>und and not

simple interest
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the testator's nMietr <4 i2a-e amr. {' " ' and inteiie-

to be appotitioned as <>Hn ihsi 'di.; 'y»«« and ii. ___

asciatMning the som which, imt oat at iniiere^ ai 4 |)«t cr'uiiL iter

annum on the 'lord of Jmne. e dav c^ tiihe ^e^ih

William Bearan, the tesitat. . ... ....- caxise, and a'C^i-xiMiiL^

oompoond intererf^t calcaalated at that rate wida v^e^lr 3

dedncting income tax. would, with tht a<cieiQnBiiiilasi<0)n$ <4 3mi'£'ir>e^i,

amount OD the 8>th «Nf Angust, I*^ ' ' £---- - i ~ f., and diiat

the sum so ascertained omght u as on ihat

daT, and the *ii£^rt-]Ke (ieiw«ten £^J6 ICNl 1^, and the snni so

asicertained oi^t to lie treated ' - ' > «4i that day to

the drfiendant^ Joanna Bearan. .'
-

" ± That each of the in^ialmeois »:4 the said moiety of the

annuity of £675, with <'e w3ii3ao'

of Av^iust, 1865, CT to })te Jser&a;:.

.
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,
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tioned between ofrpms and incoa»e as on the day on which such

instalment wa.<: cr shall he ine*DeiTti<l. <m ib<e same

whichthe£S656 Ki^L 7i^-, j-e - i- <-t 4 i
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"^ oL That each of the several «mm$ maikin^ «!> the >um <>i jC5^5m

17* 6rf. iBceive^ " '^ .iefendant, Jcnacr-
^' -' •

principal and : -m the sum o^ ~

secnrad by the mcstgage of the olst of Maicfa. 1;^4<8, irrespeciive

of ptemiums; ought to be appHtioaied ht:
'

n»e

as on the day <m which each soch ^om w ~ - ime

principle on which the said XS6-36 10s. 7^^ is to be aji^wtioned

as aforesaid.

'

Sa. a —In n Bui of Chertertelds Tnsts.

34 Ol D. 6«9-«S4 i&. c. i* L. J. CJi. Si>-»6I >-

Pinnox. l^']
By an indenture dated the l^th <4 March, 1850. and

made between Colonel Tynte (the same i^rson a? the Colonel
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Tynte mentioned in No. 2, supra) of the one part, and George,

sixth Earl of Chesterfield, of the other part, Colonel Tynte cove-

nanted with the Earl that in case, he, the Colonel, should be living

at the death of his father, C. K. K. Tynte, he, the Colonel, would,

within six calendar months after the death of his said father, pay

to the Earl, his executors, administrators, or assigns, the sum of

£18,310 with interest for the same at the rate of £5 per cent, per

annum from the day of such death until payment of the principal

sum; and further that he, the Colonel, would, during the joint

lives of himself and his said father, and in case he should survive

his said father, until payment of the said principal sum, and the

interest thereof, upon the request and at the expense of the Earl,

his executor.?, administrators, or assigns, do all acts for enabling

him or them to effect and keep on foot any assurance or

[* 644] assurances on * his, the Colonel's, life to the extent of

£18,310; and the Colonel conveyed his life interest in

remainder expectant on the death of his said father in the Tynte

family estates (subject to certain'prior incumbrances) to the Earl

by way of mortgage for securing the repayment of the £18,310

and interest.

In pursuance of that deed, and shortly after its execution, the

Earl eff'ected two policies of insurance for £5000 each on Colonel

Tynte 's life, and these policies were thenceforward kept up and

the premiums thereon paid by the Earl during his life. Colonel

Tynte 's father died on the 22nd of November, 1860, and shortly

afterwards a suit of Ford v. Ti/nte, and other suits were instituted

against Colonel Tynte, for the purpose of ascertaining the priority

of the incumbrances upon his life interest in the Tynte family

estates, and of obtaining payment of such incumbrances. The

priority of the incumbrances having been ascertained, they were

paid off in succession out of the income of the estates, but those

having priority over the Earl's security were numerous, and it

was not until the year 1878, as hereinafter mentioned, that any
part of the moneys due on that security were paid.

The Earl died on the 1st of June, 1866, having by his will

given all his property to his son the seventh Earl of Chesterfield,

absolutely, and appointed him sole executor.

The seventh Earl, by his will dated the 6th of May, 1871,

nfter certain specific bequests and legacies, devised and bequeathed
unto and to the use of the Honmablc Edward Chaiulos Leiiih and
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Earl Howe his real and residuary personal estate upon trust that

his said trustees or trustee should at such times or time after liis

decease as they or he should in their or his absolute discretion

think tit, and with power to postpone such conversion at such

discretion, get in, leceive, and convert into money so much of

his personal estate as should not consist of money, and out of

the money arising thereby should pay his debts and funeral and
testamentary expenses and legacies, and in the next place should

pay all the debts of his late father then remaining unpaid, and

after such payments should lay out the surplus of sucli personal

estate in the purchase of lands and hereditaments in England or

Wales to be settled upon the uses thereinafter declared of his real

estate, or as near thereto as circumstances would permit.

And * the will went on to declare limitations of the testa- [* 645]

tor's real estate in strict settlement in favour of his sister

Evelyn, Countess of Carnarvon, lier only son Lord Porchester, and

his issue. And the testator appointed the said Edward Chandos

Leigh and Earl Howe executors and trustees of his said will.

The testator, the seventh Earl, died on t}ie 1st of December,

187L

Shortly after the death of the .seventh Earl, his trustees got in

and converted his personal estate not specifically bequeathed

(except the debt due from Colonel Tynte and tlie policies on his

life) and exhausted the proceeds in payment of his funeral and

testamentary expenses and of some of his debts and legacies.

Under an indenture dated the 6th of August, 1874 (being a

re-settlement of the Cliestertield family estates), all the heredita-

ments subject to the will of the seventli Earl, whether originally

devised or directed to be purchased with his residuary personal

estate and to be conveyed to the uses of the will, and also his

residuary personal estate until invested in land as by the said

will directed, became limited to the use of the said Countess of

Carnarvon during her life, with remainder (subject to a rent-

charge thereby limited in favour of Lord Porchester on his

attaining twenty-one), to the use of her husband the Earl of

Carnarvon during his life, with remainder to the use of Li)j-(1

Porchester during his life, with remainder to his first and other

sons in tail male, with remainders over.

The Countess of Carnarvon died on the 25th of January, 1875,

having by her will appointed the Earl of Carnarvon her executor.
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She had no other son but Lord Porchester, who was at present

an infant.

From the death of the sixth Earl of Chesterfield the two

policies on Colonel Tynte's life were kept up by the seventh Earl

durincr his life, after his death by the Countess of Carnarvon

durina her life, and after her death by the Earl of Carnarvon

down to the end of 1878.

In the year 1878 the time at length arrived for payment out of

the income of the Tynte family estates of the debt of £18,310

and interest due from Colonel Tynte, and the trustees of the will

of the seventh Earl from time to time in the course of the

[*646] years * 1878, 1879, 1880, and 1881, accordingly received

in respect of the said debt and interest sums of money

amounting together to £36,641 5s. 4d. (hereinafter referred to as

the " Tynte moneys"), of which £18,310 represented principal,

and £18,331 5.s. 4d. accumulations of interest from the death of

Colonel Tynte's father.

On the 6th of March, 1879, the trustees of the will of the

seventh Earl out of the Tynte moneys repaid to the Earl of

Carnarvon the aggregate amount of the premiums paid by himself

and the Countess on the policies, and thenceforward the trustees,

out of the same moneys, paid the premiums on the policies down

to Colonel Tynte's death.

Colonel Tynte died on the 16th of September, 1882, and there-

upon the trustees duly received the sum of £10,000, the amount

of the policies. They had also received at various times during

Colonel Tynte's life sums amounting to £539 by way of bonuses

on the policies. These two sums, amounting together to £10,539,

are hereinafter referred to as " the policy moneys.
"

The trustees invested the Tynte and policy moneys, amounting

together to £47,181 3s. lid. in Exchequer bills, and from time

to time as opportunities arose sold out portions of such Exchequer

bills and api)lied the proceeds in payment of past and other

premiums on the policies, and in discharge of certain charges and

incumbrances on their testator's estate, the balance remaining in

their hands being represented by £15,100 Exchequer bills, and
£1428 lO.s. Id. cash.

The question then arose wdiether this balance was distributable

as between capital and income, and, if so, upon what principle.

In considering this question the trustees were advised that the
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Tyiite and policy moneys formed part of the residuary personal

estate of the seventh Earl, and should be treated accordingly, and

that they, the trustees, having in exercise of the power contained

in the seventh Earl's will, postponed the conversion of the

niuueys for the benefit of the estate, should now, for tlie pur-

pose of adjusting the e([uities betw^een the persons successively

entitled, ascertain how much thereof was attributable to capital

and how much to income ; and that the proper course in

order to * arrive. at sucji result was to take separately each [* 647]

amount received by the trustees (deducting in the case of

the policy moneys the total accumulated premiums chargeable

against the same) and to calculate what principal sum invested

on the 1st of December, 1871 (the date of the death of the

seventh Earl), at 4 per cent, interest, w"ith yearly rests, would,

at the date of the receipt, have produced the amount actually

received; and that the aggregate of the principal sums arrived

at by such calculation shoukl be treated as capital and the residue

as income, such income being further apportionable between the

successive tenants for life.

The real estates subject to the seventh Earl's will were still

subject to certain charges and incumbrances exceeding the balance

of the Tynte and policy moneys ; and in consequence of the fall-

ing in of the Tynte and policy moneys his estate was subject to

some further liability for legacy duty, and the trustees had

incurred some costs in recovering the Tynte moneys, and in

administering the estates of the sixth and seventh Earls.

Under these circumstances the trustees presented this peti-

tion under Lord St. Leonards' Act, 1859 (22 & 23 Vict. c. 35),

for the opinion of the Court upon the following questions:

(1) Whether the Tynte and policy moneys should be apportioned

as between capital and income; (2) Whether, if so, the principle

above stated was the right principle for ascertaining how much

of the Tynte and policy moneys respectively was attributable to

capital and how much to income; or, if not, what was the right

principle for ascertaining such result
; (3) Whether the trustees,

out of the Exchequer bills and cash now in their hands repre-

senting the unapplied balance of the Tynte and policy moneys,

might properly pay to the Earl of Carnarvon, in right of and as

representative of the Countess of Carnarvon, such proportioii of

the amount so found to be attributable to income as should have
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accrued in respect of the time down to her death
; (4) Whether the

trustees, out of the Exchequer bills and cash, might properly pay to

the Earl of Carnarvon in his own right the balance of the amount

so found to be attributable to income ; and (5) Whether the trustees

should apply the ultimate residue of the Exchequer bills

[* 648] and cash, after such payments thereout as * aforesaid, in

payment of such legacy duty and costs as above-mentioned,

and then in or towards the further discharge of the incumbrances

and charges affecting the estates subject to the seventh Earl's

will ; and (6) In what manner the costs of this application should

be paid or provided for.

Macnaghten, Q. C. , and Douglass Eound, for the petitioners:—
We submit that it is settled, as a matter of principle, that in

a case of this kind there ought to be an apportionnjent as between

capital and income. The trustees and executors of the seventh

Earl's will postponed the getting in and conversion of the Tynte

and policy moneys, as they were entitled to do by the terms of

the will ; but the power to postpone conversion was a ])ower not

to be exercised for the benefit of the tenants for life as against

the remaindermen, or for the benefit of the remaindermen as

against the tenants for life, but for the benefit of the estate

without disarranging the equities between the successive takers.

Wilkinson v. Duncan, 23 Beav. 469; 26 L. J. Ch. 495. The

only question is how the amounts respectively attributable to

income and to capital are to be. arrived at. We sulimit that the

proper mode of calculation is as follows : each item of receipt

should be taken separately, deducting in the case of the policy

moneys the amounts repaid on account of the premiums; and as

regards each item of receipt, it should be calculated what sum
invested at the death of the seventh Earl, at 4 per cent, interest,

with yearly rests, would have produced the amount actually

received : then the aggregate of the principal sums arrived at by

this calculation ought to be treated as capital, and the rest ought

to be treated as income and, as such, payable to the Earl of

Carnarvon, partly in his own right and partly in right of his

deceased wife. It seems the proper course to allow the tenant

for life compound interest, and not merely simple interest,

though this point does not appear to have been discussed in the

reported cases, it having been apparently assumed that simple

interest only could be allowed. Willcinson v. Duncan; Cox
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V. Coj:, L. K. , 8 Eq. 343 ; 38 L. J. Ch. 569 ; Wright v. Lambert,

6 Ch. D. 649 ; and it is so laid down in Jarman on Wills,

4th ed. p. 609. But in an unreported * case of Beavan [* 649]

V. Beavan (the principal case, No. 2, ante, p. 288, et seq.), decided

in 1869, before Cox v. Cox, L. E., 8 Eq. 343; 38 L. J.

Ch. 569, and iFright v. Lambert, 6 Ch. D. 649, this * very [* 650]

question was argued, and it was held that compound
interest should be allowed.

[CniTTY, J. I do not see on what ground the remain-

derman, * rather than the tenant for life, should be enti- [* 651]

tied to what is in substance attributable to income.
]

Beavan v. Beavan, ante, p. 288, certainly appears to

adopt the more logical * principle. It seems also right [* 652]

that the calculation should be made as from the testator's

death, and not from the expiration of a year afterwards.

[Chitty, J. , referred to I/i re Graboivski's Settlement, L. E. , 6

Eq. 12; 37 L. J. Ch. 926.]

* Romer, Q. C. , and Bromehead, for the respondents, [* 653]

the Earl of Carnarvon and Lord Porch ester :
—

We think Beavan v. Beavan lays down the more correct prin-

ciple for calculating an apportionment in such a case as this.

Chitty, J. :

—

It appears to me that Beavan v. Beavan, adopts the right prin-

ciple, and I therefore follow it in the present case.

The order stating the opinion of the Court was, so far as is

material, in the following form :
—

" Upon the petition, &c. , this Court is of opinion that the said

Tynte moneys are apportionable between principal and income by

ascertaining the respective sums, which, put out at £4 per

cent, per annum on the 1st of December, 1871, * the day [* 654]

of the death of the seventh Earl of Chesterfield, and accu-

mulating at compound interest calculated at that rate with yearly

rests, and deducting income tax, would, with the accumulations

of interest, have produced, at the respective dates of receipt, the

amounts actually received; and that the aggregate of the sums so

ascertained ought to be treated as principal and be applied accor-

dingly, and the residue should be treated as income : And tliat

the amount apportioned in respect of income is payable to the

Earl of Carnarvon in his own right, and as representing liis late

wife, Evelyn, Countess of Cnvn -• i. deceased: And that the
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policy moneys, including bonuses, after deducting and repaying

the sums advanced for premiums with simple interest at 4 per

cent., are apportionable and distributable in the same way : And

this Court is also of opinion that the legacy and other duty is

payable out of capital and income according to their respective

liability thereto : And that the costs of the petitioners and

respondents of this petition aught to be apportioned between

capital and income according to their respective amounts.

ENGLISH NOTES.

The rule has siuce the latter of the jn-incipal cases been treated as

established. It is followed by Kay, J., and a]>plied by him to the

apportionment of the value of a reversion forming part of the resiJuar}'

estate of a testator, which it is proposed to sell. In rr llohson, Walker

V. Appach (27 Oct.. 1885), 55 L. J. Cli. 422, 34 W. E. 70, n?,L. T. 027.

In Re Moore, 3Ioore v. Johnson (1885), 54 L. J. Cli. 432, 33 W.
R. 447, settled mo.ney was invested on a moi-tgage the interest on wiiich

fell into arrear, and the investment was ultimately realized at a loss.

Pearson, J., directed the apportionment, on a calculation of simj)le

interest only. It is perhaps questionable whether such a case afforded

any solid ground for refusing to admit componnd interest into tlie

calculation.

The rule is again applied by North, J., in lie Godden, Tenfjne v.

Fox (1892), 1893, 1 Ch. 292 ; 62 L. J. Ch. 469 ; and by Kekkwich,

J., in Re Henrjler, Frotvde v. Henrjler (1892), 1893, 1 Cli. 5S(J, 62

L. J. Ch. 383.

Section III. — Of sale money under joint conti^act.

No. 4. — REDE V. OAKES.

(CH. 1865.)

RULE.

Trustees for sale of land are not entitled unless spe-

cially empowered, or unless clearly for the advantage of

the beneficiaries, to join with owners of other lands in

selling both parcels at one price for the whole, and in

apportioning tliat price according to previous arrange-
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ment between them : particularly where the result has

been to import into the sale depreciatory conditions as

to title.

Rede v. Oakes.

34 L. J. Ch. 145-149 (s. c. 10 Jur. (N. S.) 1246-1248).

This was a suit, by vendors against a purchaser for [145]

specific performance of a contract for the sale of lands.

The premises, the subject of the contract, consisted of three

parcels ; the lands comprised therein being held under several

different titles, which varied in length.

The chief part of the estate was devised by the will, executed on

the 17th of November, 1821, of Eobert Rede, who died in August,

1822, upon limitations under which the plaintiffs, the four

daughters of Robert Rede Rede, had become entitled as tenants

in common.

Upon the daughters' marriages, their respective shares under

the will of Robert Rede were, by indentures, dated severally the

20th of March, 1845, the 4th of August, 1846, the 9th of January,

1850, and the 25th of January, 1859, vested, or agreed to be

vested, in trustees, in trust for them and their respective hus-

bands for their lives, with remainder to their children; and the

trustees of the four several settlements were empowered, witli

the consent of the four daughters severally and their respective

husbands, to sell the shares respectiyely comprised therein.

Another, and small part of the estate included in the contract

for sale, was vested, with a power of sale, in the trustees of the

settlement made on the 13th of November, 1821, on the marriage

of Robert Rede Rede with the plaintiff Louisa Rede, now the widow

of Robert Rede Rede, then Louisa Henshaw, in trust for him and

her for their lives, with remainder to the children of the mar-

riage, that is to say, the plaintiffs, the four daughters of Robert

Rede Rede.

The plaintiff Louisa Rede was entitled absolutely in fee simple

to the rest of the premises comprised in the contract, under the

will, dated the 1st of February, 1831, of her late husband, Robert

Rede Rede, who died on the 13th of April, 1852, without having

altered or revoked his will, which was duly proved by the plain-

tiff, Louisa Rede, as the executrix, in December, 1852.
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The plaintiffs, who were severally the trustees of the five

several settlements already referred to, Louisa Kede, tiie widow,

and the four daughters, who were the only children of the late

Eobert Kede Rede, and their respective husbands, all concurred

in the expediency of a sale of the estate as one entire estate, ihey

being the only persons whose consents were necessary to sales of

the several portions of it. The estate was accordingly put up to

public auction as an entire estate, but in several lots, subject to

certain conditions of sale. It was not then sold ; but on

[* 146] the 8th of March, 1862, the * property comprised in lots

1 and 7, was agreed to be sold by private contract to the

defendant, J. H. P. Oakes, for £16,650, subject to the conditions

of sale already mentioned, so far as they were applicable to a sale

by private contract.

The sixth of these conditions was :
" The abstracts of title to

the property, other than that part of wliich Mrs. Eede is vendor,

shall commence as follows, viz., as to the manors and freehold

portion, with indentures, bearing date respectively the Dth and

6th of January, 1803, the 25th and 26th of March, 1805, the

29th and 30tli of November, 1805, the 1st and 2nd of March,

1807, the 1st and 2nd of October, 1813, and the 31st of December,

1845, which respectively comprise certain parts thereof; and as

to the copyhold portion, with the admissions of the 30th of

December, 1825, the 27th of December, 1833, and the 19th of

February, 1823 ; and as to the leasehold portion, with indentures

.dated respectively the 31st of March, 1788, and the 27th of March,

1797; and as to such parts of the said manors and freehold por-

tions as are not comprised in any of the aforesaid indentures

(other than in the said indenture of the 31st of December, 1845),

the title shall commence with the will of Eobert Eede, Esq.,

dated in 1821, and proved in 1822; and as to Mrs. Eede's part

of the property, consisting of several cottages, the title shall

commence with the will of her late husband, dated the 1st of

February, 1831, and proved the 13th of December, 1852, with

a declaration of a previous possessory title by him of upwards of

fifteen years.

"

The property comprised in the indenture of the 31st of

December, 1845, was that small part of the estate comprised

in the contract, which was held on the trusts of the marriage

settlement of the late Eobert Eede Eede and the plaintiff Louisa

Eeed.
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By an agreement entered into, on the 8th of October, 1862,

between the several plaintiffs, after the. sale to the defendant, it

was agreed that £140 should be considered as the value of such

part of the estate as was the property of Mrs. Kede in her own
right, and be received by her ; that £352 should be considered

the value of the part comprised in the marriage settlement of

Eobert Eede Rede and the plaintiff Louisa, his wife, and should

be received by the trustees of that settlement; and that £16,158

should be considered the value of the residue of the estate, being

the part which belonged to the plaintiffs, the four daughters, and

which was comprised in their respective marriage settlements,

and should be received by the trustees of those settlements, and

be applied accordingly. This agreement was communicated to

the defendant.

The defendant subsequently objected to complete his purchase,

and the plaintiffs tiled a bill praying specific performance. The

defendant, in his answer, submitted that the plaintiff's, the

trustees of the marriage settlements of the plaintiffs, the four

daughters of Robert Rede Rede, in whom severally was vested

the property devised by Robert Rede's will, and the plaintiffs,

the trustees of Robert Rede Rede's marriage settlement, in whom
was vested another part of the premises comprised in the defen-

dant's contract, were not competent as such trustees to enter into

the agreement of the 8tli of October, 1862, for the apportionment

of the purchase -money ; that the several properties comprised in

these different marriage settlements, being vested in several sets

of trustees, under the trusts and powers contained in several set-

tlements, ought to have been sold separately; that the contract

to sell all the properties at one price was not valid, or such a

contract as a purchaser could safely complete ; and that such

objections to the validity of the contract were in no way remedied

or displaced by the agreement of the 8th of October, 1862, for

apportionment of the purchase-money. The defendant, by his

answer, claimed the same benefit of these objections to the con-

tract as if he had demurred to the bill.

The cause was heard before the Master of the Rolls (Sir

J. RoMiLLY) and a decree made, to the effect that the contract

ought to be specifically performed. After the usual reference

as to title, his Lordship directed an inquiry in what pro-

portions, and among whom, the purchase-money ought to be
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divided and paid, and the further consideration was adjourned.

The Chief Clerk made his certificate in pursuance of this decree,

and found that the title was good, and that the purchase-money

ought to be apportioned between the parties in the pro-

[* 147] portions * mentioned in the certificate, which were the

same as those contained in the agreement of the 8th of

October, 1862. The defendant moved to vary the certificate.

But by the order made upon this motion, and upon the hearing

of the cause on further consideration, his Lordship dismissed the

motion, and ordered specific performance of the contract, direct-

ing the accounts which were necessary with a view to the specific

performance, and ordering payment of the purchase-money in the

proportions mentioned in the agreement of the 8th of October,

1862.

The defendant brought the present ap])eal from the last-

mentioned order and from the decree made at the hearing of the

cause.

Mr. Selwyn and Mr. J. T. Humphry, for the appellant, con-

tended that a vendor could not maintain a bill for specific per-

formance if there were any cloud upon the title which made the

title reasonably questionable in the opinion of competent persons,

even though the Court held the probabilities to be in favour of

the title. Pyrke v. Waddingliara , 10 Hare, 1. The decision in

Clark v. Seymour, 7 Sim. 67, proceeded on the ground of the

particular acts of the plaintiff. The Vick Chancellor expressed

in his judgment in that case a positive opinion tliat such an

apportioning of the purchase-money as that proposed by tlie

plaintiffs was not permissible. It was a clear Ineach of trust for

trustees to join in selling together kaids of different qualities,

and held under titles of different length, the best lands being

thus affected by the faults of the worst. There was, for instance,

nothing in the particulars or conditions of sale to show which
parts of this property were sold with only a seventeen years' title,

although it now appeared that, in fact, but a very insignificant

portion of the premises had so short a title as this. Again,

there had been no proper arrangement for the apportionment of

the purchase-money among the different parcels. A subsequent
arrangement made by the trustees among themselves could not

cure such a defect as this. The Court would dismiss a bill for

specific performance where there were circumstances in the case
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amounting to breach of trust. Mortlock v. Bullir, 10 Ves. 291 ;

7 R. R. 417; Thompson v. Blackstone, 6 Beav. 470. The contract

was not one which the Court would attempt itself to carry out by

supplying details. The South Wales Railway Company v. Wythes,

5 De Gex, M. & G. 880 ; 24 L. J. Ch. 87. Moreover, the sale

included land of which an ancestor of the cestuis que trust had

obtained a lease from a corporation of which he was a member,

which was a direct breach of trust ; and it was doubtful whether

this defect could be cured by the lapse of time, (^u this point

there were discussed on behalf of the appellant, The Attorney-

General V. the Earl of Clarendon, 17 Yes. 491 ; Magdalen College,

Oxford V. the Attorney-General, 6 H. L. Cas. 189; 26 L. J. Ch.

620; Tlie Attorney-General y. Payne, 27 Beav. 168; The Attorney-

General V. Davey, 4 De Gex & J. 136.

Mr. Baggallay and Mr. F. J. Turner, for the plaintitis. If it

could have been shown that any of the trust property was injured

by being sold conjointly with otlier premises, the contract might

have been set aside. But the trust estate had in effect benefited.

So far from there being any general principle forbidding trustees

for sale from so massing properties together for the purposes of sale,

prima facie they certainly were entitled to do so, and afterwards

to apportion the purchase-money. As for the objection urged

with regard to the lease by the corporation, in the first place the

corporation was not an eleemosynary corporation, to which class

the cases cited on the subject referred ; but, even had it been

such, the lease was not of so improvident a character as to be

impeachable; besides that, the length of possession was in any

case now a sufficient bar to such an attempt. The Attorney-

General V. Payne.

Mr. J. T. Humphry, in reply.

*Lord Justice Knight Bruce (Dec. 21). —The nature [* 148]

and facts of this case are such, that it would not have been

with regret that I should have found myself arriving at a con-

clusion different from that at which I have arrived. The opinion

which upon consideration I have formed is, that the bill should

be dismissed, the reason being my inability to satisfy myself

that the contract of the 8th of March, 1862, sought by it to be

specifically performed, was not a breach of trust on the part of

either set of trustees, parties to it ; or to convince myself that the

plaintiff's case was or is assisted by the agreement of the 8th of

VOL. III. — 20
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October, 1862. In using, however, the expression " breach of

trust, " I do not mean to impute any wrong motive to any person

concerned as principal or agent in the contract of March or the

agreement of October. It may be taken, I think, that the sellers

meant only to do what was right The contract of March was, I

apprehend, a mistake. The vendors in it were, as vendors, a

single body. The contract went to lender the sale of so much of

the property contracted to be sold as was comprised in the earliest

settlement, and the price, whatever it was or might be, of that

portion, and the trustees of it, liable to be affected by considera-

tions and matters, with which properly they had no concern ; and

to render the sale of so much of the property contracted to be sold

as was comprised in the other settlements respectively, and the

price, whatever it was or might be, of that portion, and the

trustees of it, liable to be affected by considerations and matters

with which properly they had no concern. The trustees of the

first settlement ought not, I think, to have been liable to be

jiffected by any defect of title in any part of the lands sold

belonging to the other vendors respectively ; nor should the

trustees of the later settlements have been made liable to be

affected by any defect of title in any part of the lands sold by

Mrs. Eede or her trustees. It seems to me that the doctrine and

principles applicable to a case of specific performance are opposed

to granting specific performance in the present instance; for, if

it is not clear that the contract of March, 1862, was a breach of

trust on the part of each set of trustees, it must be held, I think,

to be at least reasonably and seriously doubtful whether it was

not so. The bill should, I think, be dismissed without costs.

Lord Justice Turner [after recapitulating the facts to the

same effect as above stated]. I regret to say that I find myself

unable to agree with the Master of the Rolls in the coiiclu-

sions at which he has arrived. The case presents two distinct

points for consideration : first, whether a specific performance of

this agreement ought at all to have been decreed ; and, secondly,

whether, assuming that specific performance was proper to be

decreed, the decree and order under appeal were proper to be

made. The second of these questions does not of course arise, if

the first of them ought to be decided in the negative ; and, in my
opinion, it ought to be so decided.

The argument on the part of the defendant on this point was

I
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carried to. a very great length. It was. argued on his part, that

in no case could trustees fur sale of property join in selling trust

property conjointly with other property not subject to the trust

,

luit I am not disposed to assent to this projDosition. 1 think it

would be in the highest degree detrimental to trust property that

any such general rule should be laid down. There are and must

be many cases in which it is obviously beneticial to the persons

interested under trusts, that property not subject to the trust

should be sold conjointly with the trust property ; and I cannot

agree that in such cases the two properties cannot be sold together;

but I agree in this, that, when such a sale is made, due precau-

tion ought to be taken that the trust property is m no way injured

by tlie other property being united in the sale, and that the sale

ought to be so made as that the portion of the proceeds to be

attributed to the trust property can be settled u[)on some fair and

reasonable basis, and is not left to rest upon speculation and

conjecture. The true question on which the validity of such a

sale must depend seems to me to be this : was or v/as not the sale

made under such circumstances, and in such a manner, as that

the cestuis que trust ought to be held bound by it? If it

was, the title of the * purchaser could not, as I conceive, [* 149]

he impeached. If it was not, his title would, as I appre-

hend, be liable to impeachment at the suit of the ccstuis que

trust. It is in this point of view that the case before us ought,

in my opinion, to be looked at.

Looking to the position of the different paits of this estate, I

Lave no doubt it was for the benetit of the persons interested

under the trusts of the will that the whole estate should be sold

together; and if, therefore, the case rested there, I should have

no difficulty in holding the purchaser to be bound by the contract.

The difficulty seems to me to lie, not in the circumstances under

which the sale was made, but in the manner in which it was

made. There are two difficulties which here present themselves.

First, do the terms of the contract furnish the means of ascertain-

ing, upon any fair and reasonable basis, the proportion of the

proceeds of the sale which ought to be attributed to the trust

properties ? And, secondly, has the sale been so made as that

the bulk of the trust property may not have been injured by the

other properties having been united with it in the sale?

The first of these questions is, I think, to say the least, open
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to very serious doubt. Looking to the sixth condition of sale, it

would be necessary, in order to ascertain the proportion of the

purchase-money proper to be ascribed to the different trust prop-

erties, to determine the values to be attributed to the different

parcels of the properties, held upon titles of longer and shorter

duration, a problem which it would be very difficult to solve.

The trustees, indeed, seem to have arrived at a solution of it, and

the Court seems to have adopted their solution ; but I can see na

data upon which either the trustees or the Court can have pro-

ceeded. I assume, for the purposes of this case, that, upon a sale

of this description, the trustees would have, or the Court would

have the power of apportioning the purchase-money, although I

am not satisfied even of this ; but, assuming it, I cannot but

doubt whether the trustees could be warranted in making, or the

Court could be justified in directing or acting upon an apportion-

ment based on no sufficient data, and which must, in a great

degree, if not wholly, be founded on conjecture or speculation
;

and I doubt whether cestuis que trust would be bound by such an

apportionment. I much doubt whether, upon this ground alone,

specific performance of this agreement ought not to have been

refused.

I do not, however, decide the case uyMDn this ground alone.

There appears to me to be a still more substantial difficulty in

the case, and it is this; whether this sale has not been so made
as that the bulk of the trust property may have been injured by

the properties having been sold together? The particulars and

conditions of sale nowhere specify the extent of the property held

under the different titles; and, as to part of the property, the

extent of which is not specified, but which now appears to be of

very limited extent, it is stipulated that seventeen years' title

only shall be required. A purchaser of the property, therefore,

might well suppose that he was to have a seventeen years' title,

only as to a large part of the property, and might fix the price

which he would give accordingly. I cannot but think that it is

at least doubtful whether cestuis que trust can be bound by a sale

made by their trustees under such circumstances ; I go no further

than to say that it is doubtful ; for if there be a doubt, it cannot,

in my opinion, be thrown upon the purchaser to contest the

doubt. Looking to both the difficulties to which T have referred,

but more especially to the lattei. mv ojiinion is, that this is not
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a case in which a specific peiforraaiice ought to have been decreed
;

and I think, therefore, that the orders under appeal shouki be

discharged, and the bill dismissed ; but, having regard to the

novelty of the questions raised by the appeal, and to the defend-

ant's not having at once appealed from the original decree, 1

think it should be dismissed without costs.

ENGLISH NOTi:S.

The general rule has, on the authority of the principal case, been

accepted by conveyancers, as at least a rule of caution. There is indeed

n protest made against it by the Master of the Rolls (Sir G. Jes-

sel) in Re Cooper & Harlech (1876), 4 Ch, D. 803, 4G L. J. Ch. 133.

But that was a case of the sale of two separate interests, which had been

carved out of the fee simple of the same land; where it was of course

obviously for the benefit of tlie beneficiaries that they should be sold

together. The same observation a[)plies to lUon-isv. Dehenhaiii (ISTO),

2 Ch. D. 540, and the oldei- case of J][cC>iru(jJier v. Whieldon (18()4),

34 Beav. 107, vvhere a first and secmd nnu-tgagee concurred in selling.

In the case of Cnremllsh v. Careadlsit (Appeal in Ch., 1875), L. K.,

10 Cli. 319, under order of the Court made in an administration suit,

a mansion devised by the testator on trust for sale liad been sold in one

lot together with an adjoining house held on the trusts of the testator's

marriage settlement, with which the administration suit had no inune-

<liate concern. The purchase-money was paid into ('oui't in tlie snit.

The Lords Justices oe Appeal, affirming the decision of \. C.

Malins, overruled an objection of the purchasers to this title on the

grounds, 1st, that the sale of the two houses together was clearly bene-

ficial to all parties; and 2ndly, that the Court could make a valid order

for the apportionment of the purchase-money.

In Tolson v. Shand (C. A. 1877), 5 Ch. D. 25, 40 L. J. Ch. ^\r>,

the })rincipal case was successfully relied on as an autliority for (he

proposition that two parcels of land held upon different trusts ciould not

be joined together in the same lease. The Court in that case held that

the principle applied a fortiori to a lease. Baggallav, L. J., observed

that whether two or more sets of trustees of different properties witli dif-

ferent beneficiaries, having separate powers of sale, mitijht sell the trust

properties together, must depend upon the particular circumstance.s of

each case.

AMERICAN NOTES.

The principal case is cited by i\Ir. Pomeroy (•» E«i. Jur. ^ 1 b).j) to the point

that " the contract must be such that its specific enforcement would not be

nugatory," and by Mr. Beacli to the point that " eijuity will not enforce

specific performance of a contract which would op;'rate as a breach ot trust

"

C-' Kij. Jur. § oTH).
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APPROBATE AND PvEPROBATE.

No. 1. — KER V. WAUCHOPE.

(H. L. 1810.)

No. 2. — GANDY v. GANDY.

(c. A. 1885.)

KULE.

A PERSON who succeeds in one action in having an in-

strument pronounced invalid against him, cannot in another

action set up a claim under the same instrument treated as

valid. Nor can a person who has succeeded in persuading-

the Court to adopt for his advantage a certain construc-

tion of an instrument, turn round and repudiate that con-

struction when the henefit under it is claimed against

him.

Ker V. Wauchope.

1 Bli-^h, l-i>7.

[1] John, Duke of Ptoxhurgh, by a testamentary disposi-

tion dated 4tli October, 1790, conveyed hi.s whole unen-

tailed heritable estate and hi,s personal estate to himself and the

heirs whatsover of his body, whom failing, to the appellants

e([ually between them and the heirs of tlieir bodies, &c. By
another deed in the nature of a testamentary disposition he con-

veyed the same estate to trustees upon trust for sale, and after

payment of debts, &c. , to make over the surplus as he should

direct by any writing he might thereafter execute ; and he directed

that in the event of his sudden death, or in the event that he

should be prevented from executing a deed of instructions, it was
his will that the deed which he formerly made in favour of the

appellants should be carried into effect so far as regarded them.

In the beginning of March, 1804, the Duke fell ill with the com-

plaint of which he died. On the Ui li nf March be executed an
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instrument of instructions or codicil by which he directed his

trustees to sell his whole unentailed estate in Scotland, and from

the produce thereof and of his personal estate, after payment of

certain legacies and annuities, and of his debts, &c., to invest

the residue, and pay the interest of the investment to the appel-

lants during their lives and the life of the survivor, and then to

distribute the fund amongst other persons. The Duke died with-

out issue upon the day on which the last-mentioned instrument

was executed; and immediately after his death, the appellants

brought an action in the Court of Session to reduce (or set aside)

the instrument; and obtained a judgment, by which it was found

that, being executed on death bed, it was inept, so far as it con-

veyed lands; in consequence of which the instrument was set

aside, and the appellants' right to the lands, as heir-at-law,

established upon appeal to the House, of Lords.

After a lapse of some years an action was raised by the trustees

for the purpose of ascertaining the rights in the residue of the

personal estate. In this action the appellants claimed a life

interest in the terms of the instrument of instructions, or if that

should be regarded as annulled, then they claimed as next of kin

to have the interest of the residue during their lives as undis-

posed of personalty. The respondents, who claimed under the

ultimate gift in the instrument of instructions, opposed the claijn

of the appellants upon the ground that having reprobated the

instrument so far as it contemplated the disposal of land in

Scotland, they could take no benefit under it. The Scotch Court

in effect sustained this contention.

The Lord Chancellor (Lord Eldon) after hearing the argu-

ments, and after some comments as to the form of the judgment

in the Court below, proceeded as follows :
—

I do not undertake a minute discussion of the argu- [21]

ments urged in this case; it will be sufficient to state the

fundamental principle which ought to guide our decision. Tiie

deed in question, upon this appeal, is in the nature of a testa-

ment. It is equally settled in the law of Scotland, as of England,

that no person can accept and reject the same instrument.

ff a testator gives his estate to A., and gives A. 's * estate [* 22]

to B. ; Courts of Equity hold it to be against conscience,

that A. should take the estate bequeathed to him, and at the

same time refuse to effectuate the implied condition contained in
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the will of the testator. The Court will not permit him to take

that which cannot be his, but by virtue of the disposition of the

will; and at the same time to keep what by the same will is

given, or intended to be given, to another person. It is contrary

to the established principles of equity that he should enjoy the

benefit while he rejects the condition of the gift. 1 have not

overlooked the distinction which has been pressed on the con-

sideration of the House. It is said, if a will be made which is

attested by three witnesses, and which, therefore, according to

the statute, is a good will, to pass land; and, in tlie same will,

a case of election is proposed, there the will being duly executed

according to the statute, if the devisee will take the land of the

devisor, according to the disposition, he shall not refuse to comply

with the implied condition of making good the will in certain

respects, where it cannot l^^ave effect under the will, without his

assent and co-operation : that is the simplest case of election.

lU'.t in a case like the present, where the will has made the land

personal estate; and, in one part of tliat will, the land is disposed

of, and in another part, the personal estate : if the will is not

executed according to the statute, it is no will of land; but, as a

bequest of personalty does not require attestation, the will is

good to that extent. What then is to be done as to the case of

election ? It is said, that because, as a will of land, it is

[* 23] * absolutely void, it is exactly the same as if it contained

nothing as to land ; that it cannot be read to show an

intention; and, therefore, cannot be viewed as an instrument

proposing election. The distinctions upon this head of law appear

to be rather unsubstantial. It has been held, that although a

will containing dispositions of land be not duly executed accord-

ing to the statute; yet, if in the same will, personalty is given

upon condition that the legatee convey the land ; in such case,

inasmuch as the disposition of the personalty cannot be read,

without reading at the same time the condition upon which it is

given, the gift and the condition are inseparable ; and the case of

election is raised, because the testator in the disposition, not of

land, but of personalty, expresses and directs what is to be done.

The.se are undoubtedly thin distinctions; and a judge having to

deal with them finds a difficulty in stating to his own mind, sat-

isfactory principles on which they may be grounded. This was
the opinion of Sir W. Grant, late Master of the Rolls, who
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has lately, to the regret of the profession and the public, retired

from his judicial labours. I doubt whether the Court in which he

so long administered justice will ever see a judge of greater ability

and integrity. The opinion to which I allude is expressed in a

recent case, Brodie v. Barry, 2 V. & B. 127 [13 E. R. 37],

where the Judge, having disburdened his mind of his senti-

ments as an individual, observes in conclusion, that whatever

might have been the foundation of the distinction, he found it

established, and therefore, in his judicial character, he

could not, with propriety, travel * beyond this question, [* 24]

— Ts the distinction applicable to the decision of the case

before the Court ? In such a conclusion, and upon similar

grounds, I acquiesce ; for long professional experience has con-

vinced me that it is more beneficial to the community to adhere

to imperfect or ineligible rules of law, which have been long

established, than that each succeeding Judge should be at liberty,

upon his own notions of expedience, to improve and unsettle the

law. The distinction which I am now considering was promul-

gated by Lord Hardwicke, a Judge profound in legal knowledge.

Since his time, men have enjoyed their property upon that estab-

lished doctrine, and the traditional experience of the Courts

does not furnish a wiser maxim than that which is contained

in the short precept, stare decisis. I therefore shall only con-

sider the question whether the doctrine of election is applicable to

the case before the House. In Brodie v. Barry, the late Master

OF THE Rolls applied the doctrine to the case of property in

Scotland, as Lord Hardwicke had Ijefore done in the case of

Gainer \. Cunyngliam.'^ I have looked at the decree and the

proofs as recorded in that case, and it appears to me from the

result, that Lord Hardwicke was of opinion, that a Scotch

instrument, though not good to make an effectual title to Scotcl)

land, might be read to raise a question of election. There is a

ground which may be represented as a solid ground to

take a Scotch case out of the * distinction, which I have [* 25]

admitted to exist in English cases. A deed made upon

death-bed is not absolutely void by the law of Scotland. In

many cases it will regulate the title, notwithstanding the objec-

^ This case is not to be found in any of printed at the end of the report of tlie

the hooks of English Reports. A nott' of alxive tase in 1 Bligh, 27 vt seq.

it, extracted from the Register's Book, is
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tion which the heir may raise against it. Until reduced to a

nullity, it is only voidable, and may be read for the purpose of

ascertaining the intention of the testator. I do not think it

necessary to examine and discuss all the cases upon this subject.

It may be suificieut to state my opinion that, according to the

law of Scotland (perhaps more directly than in our law), the

doctrine of election was properly applied to this case. According

to this decision, if the appellants .set up their title as next of kin,

an election would be made, but it would be made in a manner

perfectly niJgatory, if they are left at liberty to disappoint the

intentions of the testator, as to the real estate ; to abandon their

rights under the deed, and to claim, in the character of next of

kin, the life-interest in the personal estate which is not disposed

of by the deed. But as the appellants have in fact, to a certain

extent, annulled the deed by judicial process, their election is

thereby made to take nothing under that repudiated instrument.

A ([uestion then arises, what is to become of the life-interest,

which the appellants cannot take, either as legatees, or as next

of kin ? In our courts we have engrafted upon this primary doc-

trine of election, the equity as it may be termed of compensation.

Suppose a testator gives his estate to A. and directs that the

estate of A., or any part of it, should be given to B. If the

devisee will not comply with the i)rovision of the will,

[* 26] the Courts * of Equity hold that another condition is to be

implied, as arising out of the will, and the conduct of the

devisee; that inasmuch as the testator meant that his heir-at-law

should not take his estate which he gives A., in consideration

of his giving his estate to B. ; if A. refuses to comply with the

will, B. shall be compensated by taking the property, or the

value of the property, which the testator meant for liim, out of

the estate devised, though he cannot have it out of the estate

intended for him. Under these circumstances it does not appear

to me that there is any ground for ad\ising your Lordships, eithei'

to affect this interlocutor, as far as regards the question of appro-

bation and reprobation of the deed, or as far as in construction it

negatives the title of the appellants as next of kin. It may be

necessary to correct the language contained in this interlocutor,

so as to show unequivocally what points are determined. The
latter point the Court has not yet determined, namely, whether
the respondents are, or are not, entitled to take their compensa-
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tion, until the death of the survivor of the appellants ; the Court

below having given no opinion, it is impossible that we should

give any opinion upon that point. It is for their determination

in the first instance. The cause must, in point of form, be

remitted, with a view to have that question decided. It appears

to me very easy of solution. There are certain persons who,

according to the expression and principles of our law, have a

vested remainder in the capital. They have also, by way of

compensation, a title to the life-interest, preceding that

remainder in the fund. Having, tlierefore, the * whole [* 27]

interest, I do not understand upon what ground it can be

argued, that there ought to be an accumulation of the profits,

until the decease of the survivor of the appellants. If the appel-

lants have no right, and the respondents have all the right, in

the subject of litigation, why is it not to be applied immediately

"by way of compensation, upon the ground, that, the condition of

the gift being rejected, the life estate did not form a part of the

disposition ?

Gandy v. Gandy.

30 Ch. D 57-8.3 (s c 54 L J. Cli. 1 154-1 IG:?, 53 L. T. 30G, .33 W R. 803).

By a separation deed dated the 2fitli of June, 1879, and [58]

made between the defendant, Maurice Gandy, of the first

part, Elizabeth Gandy, his wife, of the second part, and the

defendants, Stephenson and Mylcrist, the trustees of the deed, of

the third part ; after a recital that the said Maurice Gandy and

Elizabetli Gandy had agreed to live separately from each other for

the future, and to enter into the covenants thereinafter contained,

Maurice Gandy covenanted with the trustees in the usual form to

allow E. Gandy to live separate from him, and not to take any

steps to compel her to return to cohabitation, and for the

enjoyment by her of * her property for her separate use. [* 59]

By a second witnessing part M. Gandy covenanted witli

the trustees that he, his heirs, executors, or administrators would

" during the continuance of these presents, and if the said

Elizabeth Gandy shall survive the said Maurice Gandy, then

durins the life of the said Elizabeth Gandv. subject to the due

performance of the covenants herein contained, pay to the said

trustees, for the use of the said Elizabeth Gandy and her daugh-

ters, other than her two youngest daughters, the annual sum of
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£252 by monthly payments, . . - and further, that he, the said

M. Gandy, will also pay to the said trustees all the expenses

connected witli the maintenance and education of the two young-

est daughters of himself and his said wife, provided that the said

trustees permit the said daughters to go to such school as the said

M. Gandy shall from time to time direct, and provided also that

the covenants herein contained on the part of the said trustees

are duly observed and performed : Provided also, that the said

E. Gandy shall not be entitled to the custody of the said two

youngest children, but they shall lemain and live at such place

or places (being reasonable and proper for that purpose) as the said

M. Gandy shall direct, and shall be maintained and educated at

the expense of the said M. Gandy, but tb.e said M. Gandy and

E. Gandy shall have all reasonable access to and intercourse witli

them, and they may from time to time temporarily reside with

the said M. Gandy. " And the trustees covenanted with ^I. Gandy

that they would, during the continuance of the separation, keep

him indemnified against all debts and liabilities thereafter to be

contracted by the said E. Gandy, or lier said two daughters, for

the maintenance and support of herself and her said two daughters

(except the expenses connected with the maintenance and educa-

tion of the two youngest children, as thereinbefore provided for),

or otherwise, and against all molestation on the part of the said

E. Gandy and her daughters (other than as aforesaid), and against

all actions, &c. , on account of such debts and liabilities: and

also that the said E. Gandy would not, nor any person on her

behalf, thereafter commence any proceedings against the said

M. Gandy for alimony, except as aforesaid ; and that they, the

said trustees, would, on the said M. Gandy defraying all

[* 60] the expenses connected therewith a.< * aforesaid, carry out

his desires in respect to the school or schools at which his

two youngest daughters should be educated, and the place or

places at which they should live, as he might from time to time

direct; and also that they, the said trustees, would permit the

said two youngest children, if they so desired, and without any
interference on the part of the said E. Gandy, to accept any invi-

tation which the said M. Gandy might from time to time give

them to reside with him.

There were four daughters, two ndnlf at the date of the deed
and two infants. The origiuiil i>lni-(iri was tbe elder of the two
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youngest daugliter.<^, and at the date of the deed sh*e wa.s in her

*'ourteenth year.

Oil the oOth of July, 1881, the Probate and Divorce Divi.siou

granted a decree for the judicial separation of Mr. and Mrs. CJandy,

giving Mrs. Gandy the custody of the two youngest children until

further order.

After the decree Mrs. Gandy applied for an order that her hus-

band's means should be ascertained by the Registrar, for the pur-

pose of fixing her permanent alimony, and the President decided

that the Court could give alimony according to its ordinary prin-

ciples, tlie husband having by his subsequent adultery lost his

right to enforce the stipulation that the wife should not sue for

further alimony; 7 P. D. 77. This decision was reversed by the

Court of Appeal on the 18th of April, 1882, 7 P. D. 168, both

the arguments and the judgments proceeding on the footing that

the husband continued liable under his covenant to pay the

expenses of the maintenance and education of the two youngest

children.

In April, 1882, Mr. Gandy expressed his intention of no longer

providing for the maintenance and education of the plaintiff, who
had attained sixteen years of age in November, 1881, whereupon

Mrs. Gandy presented a petition in the Probate and Divorce

Division that her husband might be ordered to pay her a proper

sum for the maintenance and education of the two youngest

children. The President, however, considered that he had no

jurisdiction to make the order asked for, and suggested that the

plaintiff's proper remedy was to endeavour to enforce her father's

covenant in the separation deed. The plaintiff's solicitors

then * wrote to the trustees of the deed informing them of [* 01]

the plaintiff's intention to commence proceedings in the

Chancery Division against Mr. Gandy to enforce liis covenant,

and inviting them to co-operate with her as plaintiffs, but they

both refused to be joined as plaintiffs, or to take any active steps

whatever in the proposed litigation. The plaintiff thereupon

instituted this action, by one of her adult sisters as her next

friend, against her father and the trustees, claiming (1) a declar-

ation that the defendant, M. Gandy, was, upon the construction

of the separation deed, liable to pay to the trustees on behalf of

the plaintiff all the expenses connected with her maintenance,

and an order for payment accordingly
; (2) execution of the trusts
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of the deed ; and (3) an inquiry as to the amount expended by

Mrs. Gandy for the plaintiff's maintenance from the date of her

attaining sixteen years of age up to the present time.

The defendant, M. Gandy, delivered a statement of defence, iu

which he denied having refused to maintain the plaintiff" The

defendants, the trustees, delivered no defence, and did not appear

on the trial. The action came on for trial before Vice Chancellor

Bacon on the loth of May, 18S4, when the case was argued prin-

cipally upon the construction of the deed and upon the question

as to whether the defendant, M. Gandy, was under any legal

liability to maintain his daughter, the plaintiff', she having

attained the age of sixteen. During the argument, however, the

counsel for the defendant, M. Gandy, raised an objection which

had not been raised by his statement of defence, namely, that the

plaintiff was not competent to sue upon the separation deed, and

that the only proper parties to sue were the trustees.

[On this point being argued the Court held, in effect, that the

covenant not having been made with the plaintiff, nor having

been made simply for the benefit of the plaintiff, the plaintiff

could not sue upon it. They gave leave to amend, and the

[72] trustees having refused to be joined as plaintiffs, the state-

ment of claim was amended by joining Mrs. Gandy and

her two eldest daughters as co-plaintiffs. On a further argu-

ment as to parties the Court held that, the trustees having

declined to enforce the covenant, Mrs. Gandy was entitled to sue

upon it.

[75] The case then proceeded on the merits.

Marten, Q. C. , Davey, Q. C. , and Ingle Joyce, for the

appellant :
—

The covenant is put an end to, or at least suspended, by Mrs.

Gaudy's taking the custody of the two youngest children. The
deed contains provisions that the wife shall not have the custody

of the youngest children, and that they shall reside where the

father chooses, and the covenant to pay is made conditional on

the observance of the covenants by the trustees, one of which is

that they will carry out his directions as to the school at which
the daughters shall be educated and the places where they shall

live. The covenant is conditional on the husband having the

custody of the children, and Mrs. Gandy cannot both approbate

and reprobate.



R. C. VOL. III.] APPROBATE AND REPROBATE. 319

No. 2.— Gandy v. Gandy, 30 Ch. D. 75, 76.

[Cotton, L. J. ;— This objection, that the covenant has come to

an end, was not taken before the Court of Appeal when the decision

of the President was reversed, which was after the order aivincr the

custody of the children to Mrs. Gandy had been made. If it had

been shown on that occasion that the covenant was no longer in

force, the decision probably would not liave been the same.]

The covenant must be read as a covenant to pay for the main-

tenance and education of these children so long as Mrs. Gandy

is not entitled to the custody of them. The decision of the Court

of Appeal, 7 P. I). 168; 51 L. J. P. D. & A. 41, proceeds on the

ground that there is no jurisdiction to alter the provisions of the

deed. The wife, therefore, is still bound by it.

Hemming, Q. C, and E. Gaskell, contra :
—

The covenant is to pay to the trustees provided they allow the

children to go to such school as the father chooses, and

they have * done so. No breach of the covenants by the [* 7H]

trustees is shown. The appellant relies on the provision

that Mrs. Gandy is not to have the custody of the children, but

looking at the covenants together, the meaning is that the trustees

are not to take the children and phice them where the father does

not approve. There is nothing that amounts to giving the custody

of them to him. The Court on the appeal from the Divorce Court,

held that as the Court could not diminish the amount of alimony

provided by the deed, it was not right that it should enlarge it.

It was held there that the father was liable on this covenant, and

we ask the Court to hold the same now. We cannot ask the Court

to say that the construction of the deed is different from what it

was considered to be on the former occasion, but if the appellant

succeeds in that contention, we ask the Court to say that the

husband has so far repudiated the separation deed that he cannot

now claim any benefit from it, and that under the altered circum-

stances the wife should be allowed to claim alimony before the

Divorce Court.

[BowEN, L. J., referred to Whicldon v. Wlneldov, 2 Sw. & Tr.

388, as showing that the maintenance of the children would be

taken into account in allotting alimony.

Cotton, L. J. How far do you go in your claim for main-

tenance ? Can you go beyond minority ? ]

We do not ask the Court to decide at present how long main-

tenance is to last. In De Crespigmj v. De Crespigny, 9 Ex. 192,
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and Carr v. Liviiuj, 33 Beav. 474, it was extended beyon-Ji minor-

ity, but we do not say that the Vice Ghancellok intended to

decide this point, and it is not necessary to do so now, when tiie

elder of the two girls is still a minor.

Davey, in reply :
—

We do not admit that the covenants on the part of the trustees

have been kept: the girls are not living at a place which the

father approves.

[Cotton, L. J. It is to be a place " reasonable and proper

for the purpose. "]

[* 77] * Suppose he wished them to live with an unexception-

able female relative, that would be against the decree

which gives the custody of them to the mother.

[Cotton, L. J. Does the proviso limit the time of payment?

It does not do so in terms.]

Yes; the covenant is to pay provided the education is carried

on under his reasonable directions, and the residence is where he

reasonably directs.

[BoWEN, L J. You obtained a decision of the Court of

Appeal in your favour on a particular view of the construction of

the deed, in which view you then acquiesced. Can you now turn

round and say that view was wrong ?]

That is to say, that I am estopped from saying that I am not

estopped by matter of record. If it can be shown that the ratio

decidendi of the Court was a particular construction of the deed,

then I am estopped by matter of record, but there' must be estoppel

by res judicata, or there is no estoppel at all. The Court did not

decide on any particular construction of the deed, but on the

ground that the Court had no jurisdiction in a suit for judicial

separation to alter a separation deed, and that efl'ect must be

given to the deed unless one of the parties had been guilty of

.such misconduct as to become disentitled to enforce it,

July 14. Cotton, L. J. :
—

This is an appeal by the defendant against a judgment of Vice

Chancellor Bacon, whereby he declared that under a deed of

separation executed in 1879, the defendant was liable to provide

for the expense of the maintenance and education of the two

infant children of his wife, Mrs. Gandy. We have already dis-

posed of a preliminary objection that Mrs. Gandy has no title to

sue in order to enforce the particular covenant in question.
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It having thus been decided that Mrs. Gandy had an interest

enabling her to sue upon this covenant when the trustees refused

to do so, the defendant then raises this point; he says that the

ngreement to provide for the maintenance and education of the

two youngest children was subject to a condition, not only that

the children should be allowed by the trustees to reside at

such * school as he desired, but that Mrs. Gandy should [* 78]

not have the custody of them, and that they should live

at the places pointed out by the defendant, the father, and should

be at liberty to reside with him. He says that this condition

has been broken, and that therefore there is an end, or at least

a suspension, of his liability under this covenant. We must

consider whether that contention can prevail, and also consider

what is right to be done, having regard to a previous case between

the same persons, where the Divorce Court, having been applied

to to grant alimony to the wife, and in substance having granted

it, there was an appeal to this Court by Mr. Gandy, who con-

tended that she was bound by the provisions of the deed, and

could not have any alimony beyond what the deed provided for

her. In that case, the sole question raised before the Divorce

Court was this, that the subsequent adultery of the husband had

put an end to the deed, there being an implied condition that the

husband and wife should live a chaste life. Sir James Hannen
decide-d that there was such an implied condition, but the Court

of Appeal did not agree with that. There was also another point

raised here on that appeal : it was argued on behalf of Mrs. Gandy
that there was an additional burden thrown upon her, because the

order which had directed a judicial separation had given her the

custody of the children. The argument on behalf of the appellant

on the present occasion is that the fact of obtaining that order is

a breach of the condition, and suspends or puts an end to his

convenant to provide for these children; that although it was not

expressed in terms that his liability was only to last so long as

he had the custody, yet that this was a condition imposed by the

proviso, and that Mrs. Gandy 's obtaining that order for the

custody of the children put an end to the provision for these

children. The Court of Appeal in deciding the appeal from the

Probate and Divorce Division went upon two grounds. They

said that the adultery of the husband was not against an implied

condition in the deed, and that the deed was not therefore at an

VOL. III. — 21
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end. But then they considered the question whether, as.suming

the deed not to be at an end, there was a ground for increased

maintenance, and in answer to the point raised by the counsel for

Mrs. Gandy, they said that no greater burden had been

[* 79] thrown on * her by the order that she should have the

custody of the children, for that there was still standing

the provision in the deed by which the husband is to provide for

the expense of their maintenance and education. Whether it

was then contended by Mr. Gaudy's counsel that that was the

true construction and effect of the deed, I do not now recollect,

but certainly the judgment in his favour was based on this, that,

if the deed stood, there was no ground, from alteration of cir-

cumstances, for any addition by way of alimony to the provision

made by the deed for Mrs. Gandy and her two elder children.

There are passages in the judgment of the late Master of the

Rolls, and in the judgment which I delivered, which show
clearly that this was the view which we then took of the deed,

the husband not then contending that the order whicli had been

made giving the custody of the children to the wife had released

him from the covenant. It was part of our ratio decidendi, when
we refused further alimony to Mrs. Gandy, that in our opinion

the deed was not put an end to, and that the circumstances were

not so altered that, the deed standing, slie ought to have an

increase of alimony, the provision then made for her being £252
plus the provision for the maintenance of the younger children,

and no further burden being thrown u}ion her

Mr. Gandy now comes here and contends that his covenant to

pay the expenses of the maintenance and education of the two
youngest children is at an end, or at least suspended, and that

the only provision which can now be enforced against him on

behalf of Mrs. Gandy is to pay the £252 a year. If that be the

true construction of the deed, then in my opinion the Court ought
not to be bound not to grant alimony beyond the provision made
for the wife and her two elder children, for that is not the whole
of the provision made for her. In fixing the amount of alimony
to a wife, the Court (as in the case referred to by Lord Justice

BowEN) considers, and in my opinion ought to consider, not only

what provision should be made for her, but what provision should
be made for the maintenance of those children of whom the Court
has said she is to have the custodv and control.
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What, then, ought we to do under the circumstances?

The * decision on the appeal from Sir James Hannen was [* 80]

in favour of Mr. Gandy, on the ground that this was a con-

tinuing provision fur the maintenance of the children. He con-

tends now that this is not the true construction and effect of the

deed. It would he wrong in my opinion to allow him to take ad-

vantage of a decision given on one construction, whether accepted

by him or argued l>y him, and to give another decision in his favour

on the ground that that was not the true construction. It has

been suggested that we ought not to listen to such arguments.

Mr. Davey says, and that seems to me to be so, that we really

gav(i no judgment as to the construction of the deed in the former

case, though our opinion was expressed, and one particular con-

strwvtion of the deed was one of the grounds on which we decided

that case. Ought we, therefore, there being no positive decision,

to say we are bound ? I feel a difficulty about that, but I feel a

greater difficulty in giving a judgment in the husband's favour on

the present occasion, while that former decision stands. In my
opinion the proper course will be not to dispose of this appeal for

the present, but, having regard to our opinion, which I have

ex|. L'essed, of what must be considered in fixing the proper amount

of nlimony, to allow Mrs. Gandy to make a fresh application to

the Divorce Court for increased alimony, that is to say, alimony

other than the £252 covenanted to be paid by the husband to the

trustees for her and the elder children, and in the meantime to

stay all proceedings under the judgment which is appealed against.

I do not think that we ought to dispose of this question of con-

struction until the result of that application is known, we shall

then have the whole matter before us, and shall be able to do what

is right. It may be that Sir James Haxnen or the Judge before

whom it comes may feel a difticulty in granting any increased

alimony while Vice Chancellor Bacon's judgment stands, hut

after the expression of my opinion, which I believe is concurred

in by the other members of the Court, I should think that h<;

would not feel that difficulty. If Mrs. Gandy does not obtain an

order for increased alimony she can appeal to this Court, we then

shall have the two appeals before us, her appeal and this present

appeal, and can dispose of both of them. If she obtains

an order from the Divorce Court for increased * alimony, [* 81]

Mr. Gandy, if dissatisfied with it. may appeal, and when
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that appeal comes before us with the present appeal we shall

know how to deal with the matters so as to do justice between

the parties.

LiNDLEY, L. J. :
—

I am of the same opinion, and I will only add that having been

a party to the previous decision, I can venture to say that no

member of the Court ever dreamed of deciding that Mrs. Gandy

was only entitled to £252, if she had to maintain the two younger

children. We may have said something which looks like it,

but nothing was further from our intention. "What was decided

was this, that the continuing adultery of the husband did not

discharge the wife from the obligation to accept the provisions

made by the deed in satisfaction of all her claims. The reported

expressions of the different members of the Court, show plainly

enough that they assumed that the husband would maintain the

two younger children, and on that assumption they said that the

wife could not claim more than the £252.

BowEN, L. J. :
—

I am of the same opinion. It seems to me that the decision in

Gandy v. Gandy, 7 P. D. 168, 51 L. J. P. D. & A. 41, proceeded

on two grounds. The first was, that the adultery of the husband

was not a breach of any implied condition in the deed, and the

second was, that that being so the adultery of the husband was

not jjer se a sufficient reason for allowing the wife to apply for

increased alimony, no increased burden being thrown on her. In

order to arrive at the second ground, which is vital, I think, to

the decision, it was taken for granted, with the acquiescence of

Mr. Gandy by his counsel, that Mr. Gandy still acknowledged a

continued liability to bear the expense of the maintenance and

education of the two youngest children. If it had been other-

wise, and if it had appeared that there was no such continuing

liability, it seems to me that the case must have been otherwise

decided, because the Court ought, and would feel that it

[* 82] ought, to have regard to the whole circumstances * of the

case, in deciding whether the wife might apply for in-

creased alimony or not, and ought to consider what the liability

of the husband was, and vrhat the burdens imposed on the wife

were in respect of her children as well as other matters.

The husband having got the benefit of our decision on the

appeal from the Divorce Court, on the ground that he was
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acknowledging his continued liability to pay for the maintenance

of the two youngest children, now turns round and declines to

contribute to their maintenance and education. I am not quite

sure (and I reserve the point for further consideration) that the

decision of the Couit on that appeal did not involve a judicial

construction of the covenant which, whether it was right or

wrong, would be binding upon the parties. I am not certain

that this is not res judicata within the view which has been taken

of res judicata, when the same questions arise again between the

same parties litigating similar subject-matter. But whether it

is res judicata or not, it seems to me that there would be mon-

strous injustice if the husband, having suggested one construc-

tion of the deed in the old suit and succeeded on that footing,

were allowed to turn round and win the new suit upon a diamet-

rically opposite construction of the same deed. It would be

playing fast and loose with justice if the Court allowed that. It

is clear, at all events, to my mind, that unless the construction

which was suggested and adopted on the appeal from the Divorce

Court is to be treated as binding, the conduct of the husband, and

the decree of the Divorce Court which changed the custody of the

children from husband to wife, have imposed on the wife a bur-

den and duty which render the alimony inadequate, unless the

husband was to pay for the maintenance and education of the two

children.

It seems to me, therefore, that the order which Lord Justice

Cotton has suggested is the right one, viz., to stay proceedings

under the judgment of Vice Chancellor Bacon, in order that the

wife may apply, if she is so advised, to the President of the

Divorce Court for increased alimony, with liberty to bring this

appeal on again if it is necessary. The Lords Justices agree

with me in thinking that the proper form of order will be this:

It now appearing that the husband declines to contribute

to the * maintenance and education of the two youngest [* So]

children, stay the proceedings under the judgment of Vice

Chancellor Bacon till further order, with liberty to the wife if

she is so advised, to present a fresh petition to the Divorce Court

for increased alimony, with liberty to either side to apply to

restore this appeal to the paper.
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ENGLISH NOTES.

Tlie principle that a person cannot approbate and reprobate the same

legal consequence of an event or act in the law, belongs to the same

class of cases as those to which the equitable doctrine of election has

l)e('n applied; but, where the principle of approbate and reprobate is

applied, it is not only assumed that a case of election has arisen, but it

is also presumed from the conduct of the party that his election has been

couclusivel}' determined.

Some of the cases to which the principle properly applies have been

loosely described as cases of estoppel. The princi])le of approbate and

reprobate is, however, distinguishable as well from the doctrine of o1(m'-

tion as from estoppel in the proper sense of the term. And the two above

ruling cases have been selected as containing a full exposition of the

principle.

Another good illustration is furnished by the crisc of lioe v. Mntintl

Loan Fund (C. A. 1887), 19 Q. 15. I). .",47, oi\ J.. J. Q. B. I). 541.

The plaintiff had given a bill of sale of his furniture to the defendants,

and afterwards became bankruj)t. In his statement of affairs he en-

tered the defendants as secured creditors for the atnount due under the

bill of sale. The defendants sold the goods leaving an unsecured bal-

ance of debt, and then joined with the other creditors in accepting a

composition. Subsequently the plaintiff obtained from the defendant

a receipt in full for his debt. He then sued the defendants in trespass

for seizing and selling the furniture. The Court of Appeal lield that,

as he had got credit for the amount realized by the sale, and had the

composition accepted and the debt discharged, on the footing of the bill

of sale being valid, he could not now turn round and set uj) the in-

validity of the bill. Tt is clear from the judgments of all the judges

of appeal (Lord Eshek, Lixdley, L. J., and Lopes, L. J.) that the

princijile applied by them was that of approbate and reprohnte^ though

they do not give this name to it. Lord Eshek in his judgment cites

the observation of jNir. Justice Hoxevmax in Siiiif/i v. Baker (1873),

L. K.. 8 C. p. 350, 42 L. J. C. P. 155: *' A man cannot say at one

time that the transaction is valid and thereby obtain some advantage to

which he could only be entitled on the footing that it is valid, and at

another time say it is void for the purpose of securing some further

advantage." This is exactly the principle of approbate and reprobate.

Lonl EsHER says further on: "It is immaterial to decide whether the

case comes within the legal definition of an estoppel, since it is clearly

within the principle laid down in Smith v. Baker^ with which T

entirely agree." The other judgments proceed on the same essential

ground, although they admit of sonu^ confusion of hiii^uage b(>tween the

I
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principle of ((pprobate and vcprobatc, and that of estoppel in the .sense

of a representation of a fact witliin the oft-quoted doctrine of Phkard
V. Sears (1837), G Ad. & Ell. 474.

The principle of (ipprohate and reprobate is essentially the founda-

tion of the rule that a plaintiff, by suing and recovering damages for

the conversion of a chattel, divests himself of the ownership in favour

of a purchaser (see Cooper v. Shepherd [1846], 3 C. B. 266 j Adams v.

Houghton, 2 Str, 1078). For having recovered damages on the foot-

ing of having lost the property, he cannot be allowed to set up his title

as uudivested owner.

AMERICAN NOTES. "

It is no doubt accepted that a party nia}" not assume inconsistent positions

in legal proceedings. This proceeds on the ground of estoppel.

Thus if counsel stipulate in open court that the jmy may assess damages in

currency, they may not object to the verdict on that account. Dreyfous v.

Adams, 48 California, 181. So in treating a cause as if issues had been made

up and a final decree entered. Lonf/ v. Fox, 100 Illinois. 43. So a party, for

the purpose of turning another out of court, may not set up a conti-act which

he adnuts he had repudiated. McQueen v. Gamble, o3 Michigan, 344. So

an admi.ssion in an agreed .statement of facts that an estate is insolvent

estops the party from setting up a judgment obtained against the estate by

default. Thurlou(/h v. Kr-ndall, 62 Maine, lOG. So where goods are levied

on, a third party may not claim them as owner and also by virtue of a lien as

landlord. Edwards' Appeal, 105 Peiin. St. 103. They could not '* both

affirm and deny their own title," said the court. See Callaivn;/ v. Johnsou,

51 Missouri, 33.

A defendant may not on appeal msist that his answer was bad, for the pui-

pose of showing error in refusing him the closing argument, if after the over-

ruling of his demurrer to the petition, which settled the law of the case, lie

denied facts proof of which \\ as essential to a recovery, and thereby attempted

to place the burden of proof on the plaintiff. Ainerican Arcidenl Co. v. Rel-

gart, Kentucky Court of Appeals, "21 Lawyers' Rejiorts Annotated, 651.

If a defendant defeats an action on the ground that a third person ought

to have been joined with the plaintiff as a partner, he may not deny the part

nership in a subsequent suit brought by both on the same cause of action.

Kelly V. Eichman, 1 Wharton (Penn.), 410. So where one pleads a former

recovery for the saine cause, he may not subsequently denj' its validity.

Taylor v. ParkJnirst, 4 Barbour (New York Supreme Court). 97. See also

Garrett v. Lyle, 21 Alabama, 586 ; Stark v. Hanton, Saxton (New Jer.sey Chan-

cery), 217; Clay v. Haii. 7 Dana (Kentucky). 1.

One may not accept a dividend under an assignment for creditois and

afterward impeach the assigment for invalidity. Adbtm v. Card, 1 Ibiwl<'

(Penn.), 163; Jones \. Hersey. 4 .Maryland, 306: Gutzn-iller \. Lackman. 'l-)

Missouri, 168. So as to coming in under a compromise. Paine v. Hibbard^

6 Wisconsin, 17.5.
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Where one puts forth his own title in support of the tenant's right to resist

ejectment, and thus invites action against himself, he may not afterward

object that he is not a proper party to the action. Aheel v. Van Gelder, \Mj

New York, 513.

One who has accepted a benefit under a will may not dispute its provisions,

nor claim his own property thereby becpieathed to others without compen-

sating them therefor. Smith v. Guild, 34 Maine, 443 ; Martin v. Ives, 17 Ser-

geant & Rawle (Penn.), 3fj4.

It has been adjudged that a person who has procured the passage of a

legislative Act is estopped from setting up that it is unconstitutional, although

it has been so pronounced in favour of others who did not participate in pro-

curing its passage. Ferguson v. Landram, Bnsh (Kentucky), 230. So of

one who has taken advantage of a statute. People v. Murray, ^ Hill (New

York Supreme Ct.), 468 ; Van Hook v. Whitlock, 20 Wendell, 43. So one who
joins in a petition for opening a street may not object that it was not signed

by the requisite number. City of Burlington v. GUbert,'^! Iowa, 356 ; 7 Am.
Rep. 143; Cross v. City of Kansas, 90 ^Missouri, 13; 59 Am. Rep. 1. But

contra. Matter of Sharp, 56 New York, 2.57 ; 15 Am. Rep. 415.

So one who accepts the benefit of a jiulgment will not be permitted to

assign error upon it. M<des v. Lowenstein, 10 Ohio St. 512 ; Reynolds v. Roe-

buck, 37 Alabama, 408.

A person cannot claim under an instrument without contirming it. lie

must found his claim on the whole, and cannot adopt that feature or opera-

tion which makes in his favour, and at the same time repudiate or contradict

another which is counter or adverse to it. Jacobs v. Miller, 50 ilichigan, 127 ;

Emmons v. Milwaukee, 32 AVisconsin, 434 ; Morrison v. Boirman, 20 California,

337 ; Thompson v. Thompson, 19 Maine, 235 ; Smith v. Smith, 14 Gray (Mass.),

532; The Water Witch, 1 Black (United States Supreme Ct.), 494; Cowell v.

Colorado Springs, 100 United States, 55 ; Scholey v. Rew, 90 United States,

331; T'uite v. Stevens, 98 Massachusetts, 305; Cauljield v. Sullivan, 85 New
York, 1.53 ; Swanson v. Tarkington, 7 Ileiskell (Tennessee), 012 ; Hart v.

Johnson, 6 Ohio, 87; Bolsford v. Murphy, 47 'SVich. 537 ; cited in note, 6 N. Y.

Chan. Rep. (Lawy. Co-Op. ed.) 1029.

The first principal case is cited in Herman on Estoppel. § 409, who says a

party " cannot blow hot and cold," and " cannot claim inconsistent rights

with regard to the same subject," and " cannot accept and reject the same
instrument."
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APPROPRIATION (of payments).

DEVAYNES v. NOBLE. CLAYTON'S CASE.

(CH. 1816.)

RULE.

Where a payment is made by a debtor to a creditor,

the presumptions of the civil law, as to the intention

of the payments, are generally followed. The debtor has

the first option, the creditor the second, to declare the in-

tention at the time ot" payment. And if no express decla-

ration is then made by either, the intention is presumed

in favour of the appropriation most favourable to the

del)tor.

But, in the case of an account current, such as a bank-

ing account, there is no room for any other appropriation

than that wliich arises from the order in which the re-

ceipts and payments take place and are carried into the

account. Presumably it is the sum first paid in that is

first drawn out, — the first item on the debit side that is

discharged by the first item on the credit, side. The ap-

propriation is made by the very act of setting the two

items against each other.

Devaynes v. Noble. Clayton's Case.

1 Merivale 5;]0-61l (s. C. 15 i;. it. LjI-KJ',)).

By decree of the Court of Chancery (March 2, 1812), [530]

it was referred to the Master to take an account of wliat

was due, at the death of William Devaynes, deceased, from the

partnership of the said William Devaynes, John Dawes, Wil-

liam Noble, R. H. Croft, and Richard Barwick, to the persons

who were creditors of the jvartnership at the time of the death of
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Devaynes, and also of what was due, at the time of making the

decree, from the partnership to such creditors ; and to inquire

whether such creditors, or any, and which of them, continued to

deal with the surviving partners after the death of Devaynes, and

wliat sums of money were paid by the surviving partners to such

creditors, respectively ; from the death of Devaynes to the bank-

ruptcy, and what had since been received by them respectively
;

and also whether such creditors, or any and which of them, had,

by such subsequent dealings, released the estate of Devaynes from

the payment of their respective debts, or what (if anything)

[* .531] remained due in respect thereof. And it was * ordered

that, in making such inquiries the Master should state to

the Court any special circumstances.

Under this decree, the Master made liis separate report, dated

the 15th of March, 1815, whereby he found that, in respect of

the amount of many of the debts claimed to have been due from

the partnership at the death of Devaynes ; and in respect of that

part of the decree by which lie was directed to iiKjuire whether

the creditors, or any and which of them, had by their subsequent

dealings released the estate of Devaynes; and also, in respect of

the special circumstances material to that inc^uiry, there were

several general questions of equitable principle, upon tlie decision

of which the liability of the separate estate of Devaynes to a great

part of the debts would depend; and that, in respect of the said

general questions, the said claims were capable of being reduced to

a few different classes, so that the decision of one case in each class

would virtually dispose of all the rest ; but, as he conceived some

of the questions to be of considerable difficulty, and that if he

should form an erroneous opinion thereon for the purpose of a

general report upon the matters in reference, it might subject

many of the claimants to further investigation, productive of

useless expense and delay; he had thought it right, in the first

instance, to select a leading claim of each class, and submit them

to the consideration of the Court in a separate report ; and he had

therefore selected, from the claims so brought in, the several

claims of E. B. Sleech, spinster. Sir John Palmer, Bart.,

Nathaniel Clayton, Esq., Ann Johnes, spinster, the plaintiff, Sir

Thomas Baring (as executor of John Wigglesworth, deceased;,

John Warde, Esq., Jane Brice, widow, and Robert Houlton, Esq. ;

and, in respect of such selected claims, the Master reported the
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* following facts, as stated and proved, or admitted, be- [* r).^2]

fore him.

The said William Devaynes, deceased, for many years pi'iur to,

and until, the time of his death, carried on business as a banker,

in partnership with Dawes, Noble, Croft, and Barwick. under the

firm of Devaynes, Dawes, Noble, and Co. ; and died on the J9th

of November, 1809, seized and possessed of a considerable real and

personal estate, leaving William Devaynes (plaintiff in the Krst

cause, and defendant in the second), his son and heir-at-law ; hav-

ing first made his will, and thereby devised and bequeathed his said

real and personal estate to the defendants. Noble, Cockerel 1, and

Booth (whom he also appointed executors), upon trust, after l<ay-

ment of certain annuities, and of his debts and legacies, fur his

son, the said Wm. Devaynes, at twenty-seven, and for his issue in

the manner therein mentioned; and the testator thereby directed

that, in case it should be agreed after his death to admit his said

son an equal partner in the banking-house, his trustees should

advance £10,000 out of the said estates, as his capital, to remain

in the house for five years, whether his said son should be living

or dead, at interest after the rate of £3 per cent. ; and, after the

expiration of the five years, in case his .son should be then living,

at the same rate of interest as the other partners should receive

for their respective capitals ; and he tliereby declared that tlie

said £10,000 and the interest thereof, should be deemed part of

the trust-moneys arising from the sale of his estates, and be sub-

ject to the trusts thereof, and be called in and applied upon the

said trusts at the end of the five years, in case his son should

then be dead without having attained a vested interest therein.

From and after the death of Devaynes, the said Dawes,

Noble, * Croft, and Barwick continued to carry on the [* 533]

banking business under the same firm of Devaynes, Dawes,

Noble, and 'Co. , on their own proper account, the representatives

of Devaynes having no continuing share or interest in the busi-

ness, or in the profits thereof ; but being entitled by the partner-

ship agreement only to his share of the profits to that period, and

to his share of the then subsisting joint capital and effects, after

payment of all the partnership debts and charges then charged

and chargeable thereon. Devaynes, the son, did not become a

partner; but shortly after the testator's death (he being then

above twenty -one, but not twenty -seven, years of age), made
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known to the trustees and executors, and to the surviving part-

ners, his determination not to avail himself of the conditional

directions in the will, but to decline the same, in consequence

whereof the trustees did not place the £10,000, nor any other

sum, in the house, for him, or on his behalf. Neither Devaynes,

the son, nor the trustees, in any manner consented to the name

of Devaynes being continued in the firm, except in so far as

Noble (who was one of the trustees, and also one of the surviving

partners), did, in his capacity of partner, concur therein with

the other surviving partners; but, on the contrary, shortly after

the death of the testator, and at the request of Devaynes, the

son, the trustees gave notice in writing^ to the surviving

[* 534] * partners, " that the use of the name of Devaynes in the

firm was without their consent, and that they considered

the testator's estate as wholly unconnected with the house;"

which notice was drawn up and served by Messrs. Clayton and

Scott, as solicitors for the trustees; but ]\Ir. Clayton (who was

one of the selected claimants), being resident at Newcastle, did

not (as appeared by his examination before the Master) know of

the transaction until after the bankruptcy, Mr. Scott personally

transacting the business in London, on behalf of himself and his

partner; nor did it appear by any evidence b(ifore the ]\Iaster,

that any of the other selected claimants at any time knew or

heard that any such notice had been given. It also appeared tlmt

the trustees had, by their said solicitors (but without the per-

sonal intervention or knowledge of Clayton), taken the opinion of

counsel on the question whether they had power to prevent the

surviving partners from continuing to use the name of Devaynes

in the firm, and that the answers given were, that they had no

such power, and that, if the name were used without their con-

sent, no responsibility could attach upon the estate, where-

1 This notice, as appeared in a subse- in the house, and we therefore feel it

qnent stage of the proceedings, bearing incumbent ujjon us, in ])ursuance of the

date March 1st, 1810, and sii/nr-d hi/ the advice of our counsel (copies of wliose

Executors themselves, was in tlie following opinions we inclose for your information),

words- "Gentlemen, we observe that to give you notice that the use of Mr.
you continue to use, in the carrying on of Devaynes's name in your iirm is without
your banking business, the name of Mr. any consent of ours, and tliat we consider

Devaynes, and tliat no alteration has, in our estate to be wiiollv unconnected with
conseiiuence of his death, been made in your present partnership concern, beyond
your firm. This may, probably, induce the claim we. as Mr. Devaynes's exccu-
the public to helieve that we, as Mr. tors, have for the balance tliat was due to

Devaynes's executors, have .<ome interest him at the time of his death."
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upon they desisted from further opposition to the name being

so used.

The Master further reported, that the several selected

claimants were all persons who, before and at * the death [* 535]

of Devaynes, dealt with the said house of Devaynes,

Dawes, Noble, and Co., as their bankers; and had respectively,

at the time of Devaynes 's death, such claims against the house

in respect of cash balances, due to them, and of stocks and secu-

rities lodged with, and under the control and management of, the

house, as after mentioned; and all the said claimants (with the

exception of Houlton) admitted that they became informed of

Devaynes 's death by the public papers, wherein the same was

mentioned immediately, or very shortly after, the event. But it

was alleged by some of them that, finding no alteration in the

firm, they supposed the estate, or the family, of Devaynes, to be

still interested therein, and responsible for the debts and transac-

tions thereof; and, without making any inquiries to ascertain the

truth or falsehood of £hat opinion, they continued to deal with and

employ the house as their Ijankers from the time of Devaynes 's

death to the time of the bankiuptcy of the surviving partners.

The report proceeded t(j state the ordinary course of the bank-

ing business in London, in which the only general mode of stat-

ing and adjusting accounts between bankers and their customers

residing in or near the metropolis, is as follows:—
A book, called a 2^assage-booI{, is opened by the bankers, and

delivered by them to the customer, in which, at the head of the

first folio, and there onhj, the bankers, by the name of their tirm,

are described as the debtors, and the customer as the creditor, in

the account , and, on the debtor side, are entered all sums paid

to or received by the bankers on account of the customer; and,

on the creditor side, all sums paid by them to hirn, or on

his account; and, the said entries * being summed up at [* 536]

the bottom of each page, the amount of each, or the

balance between them, is carried over to the next folio, without

further mention of the names of the parties, until, from tht-

passage-book being full, it becomes necessary to open and deliver

out to the customers a new book of the same kind. For the pur-

pose of having the passage-book made up by the bankers from

their own books of account, the customer returns it to them fron^

time to time, as he thinks fit; and, the proper entries beir_^ i..ade
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by them up to the clay on which it is left for that purpose, they

deliver it again to the customer, who, thereupon, examines it,

and, if there app.ears any error or omission, brings or sends it

back to be rectified, or, if not, his silence is regarded as an

admission that the entries are correct ; but no other settlement,

.statement, or delivery of accounts or any other transaction which

can be regarded as the closing of an old, or opening of a new

account, or as varying, renewing, or confirming (in respect of the

persons or the parties mutually dealing) the credit given on either

side, takes place in the ordinary course of business, unless when

the name or firm of one of the parties is altered, and a new

account thereupon opened in the new name or firm. The course

of business is the same between such bankers and their customers

resident at a distance from the metropolis, excejit that, to avoid

the inconvenience of sending in and returning the passage-book,

accounts are, from time to time, made out by the bankers, and

transmitted to the customer in the country, when recjuired by

him, containing the same entries as are made in the passage-

books; but with the names of the parties, debtor and creditor, at

the head, and with the balance struck at the foot of each account;

on the receipt of which accounts, the customer, if there appears

to be any error or omission, points out the same by letter

[* 537] to the * bankers ; but, if not, his silence, after the receipt

of the account, is in like manner regarded as an admission

of the truth of the account, and -no other adjustment, statement,

or allowance thereof, usually takes place.

The report proceeded to state that the several selected claimants

(with the exception of Sir John Palmer, Clayton, and Houlton)

were all persons resident in or near the metropolis, who con-

ducted their business with the house of Devaynes, Dawes, Noble,

and Co., as to their said accounts, according to the general

custom, by means of their respective passage-books; and, that

the said Sir John Palmer, Clayton, and Houlton, being resident

at a distance from the metropolis, conducted their business with

the house according to the custom, in respect of customers so

resident.

On the 30th of July, 1810, the surviving partners became
bankrupt, and the defendants, Wilson, Morris, and Dorien, were

appointed assignees.

The report further stated that no settlement of accounts had
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taken place, since the death of Devaynes, between his executors

and the surviving partners, or their assignees, in respect of the

partnership; but that it was alleged, on the part of Devaynes,

the son, that the cash credits, and effects of the house, at the

death of Devaynes, greatly exceeded the amount of all debts and

demands for which the house was then liable, except the sums

due from the house to the respective partners ; and therefore, if

all the other creditors had then immediately called on the house

for payment of their respective demands, they would all have been

satisfied ; while, on the other hand, it was alleged, on

* the part of the claimants, and of the assignees, that the [* 538]

house was not solvent at Devaynes 's death ; but then owed

to its creditors collectively (not including the respective part-

ners), much more than all its cash credits and effects were really

worth, so that, if the creditors in general had then called for

payment, the house must have immediately stopped. But the

Master found that the difference between these statements chiefly

arose from the great amount of the credits, or outstanding debts

due at that period to the banking-house, which had since proved

bad, or irrecoverable; wliich bad debts were included in the

former, but excluded from the latter statement ; that, though it

was contended, on the part of Devaynes,' the son, that a great

part of such debts as had since proved bad might have been good

if called in at the time of the testator's death, the contrary was

maintained on the other side, and it was impossible for the

Master upon any evidence laid before him, to decide that question.

The Master was, therefore, unable to state whether, if an account

were taken, between the executors and the assignees, of the part-

nership stock, credits, and effects, at the time of Devaynes's

death, and of the delits then due from, as well as the good debts

due to, the partnership (excluding the separate accounts of the

partners), the house would be found to have been at that time in

solvent circumstances; and, still less, whether all, or what pro-

portion of, the debts then due from the house might have been

paid to the then joint creditors, if they had immediately called

for payment thereof; nor did he conceive it possible to form any

certain or probable conclusion on those questions, without first

taking such accounts between the executors and assignees, and

also entering into difficult and extensive retrospective inquiries

as to the circumstances of other persons indebted to the house
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[* 539] at the time, who had since proved * insolvent; where-

fore, and because the decision of the questions, as to the

solvency of the house at the time of Devaynes 's death, and as

to the consequence which would have followed if the surviving

partners had immediately been called on for payment of the debts

of the house, did not appear to the Master to be necessary to the

accounts and inquiries referred to him by the decree, he declined

to investigate the same ; but found that, in point of fact, the

house continued in good credit from the time of Devaynes 's death

till the 30th of July, 1810, when it stopped payment, and that

the several selected claimants, having no doubt of the responsi-

bility of the house, continued to deal, and keep cash securities,

with the said house, until the last-mentioned period, without in

fact drawing for, or demanding payment of, the balances respec-

tively due to them, or applying to have their respective securities

and stocks delivered up, or transferred to them.

[The report proceeds to set forth the selected cases above men
tioned, and, inter alia,'^

CLAYTON'S CASE.

[* 572] * The class of creditors represented by Mr. Clayton con-

sisted of those who, after the death of Devaynes, continued

to deal with the surviving partners both by drawing out and pay-

ing in money; payments being made l)y the surviving partners

before they received any money of the creditors ; and the balance,

varying from time to time, sometimes increased, and sometimes

diminished; but upon the whole consideraldy increased by the

subsequent transactions.

In this case also, the creditor had deposited exchequer bills with

the house, which exchequer bills were sold in Devaynes's lifetime

without the knowledge of the creditor, and the produce applied to

meet the exigencies of the hou.se ; and the particular facts of the

case, as appeared upon the Master's Report, were the following :
—

At the death of Devaynes, Clayton had a balance of £1713 on

his cash account with the banking-house. Prior to the death of

Devaynes, he had deposited with the partners two exchequer bills

for £500 each, without giving them any power or authority to sell

or dispose of the same, except as it was mutually agreed and
understood between him and them, that, wlien the exchequer bills
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should be paid off, they, the partners, were to buy with the produce,

or take in exchange, other exchequer bills, to be held by them in

the same manner. Contrary to this agreement or undertaking, and

without the consent or knowledge of Clayton, the partners did, in

in the lifetime of Devaynes (on the 19th of June, 1809), sell these

bills for £1035, which produce they applied to their own use. And
of this transaction Clayton had no notice until after the bank-

ruptcy of the surviving partners.

* Between the death of Devaynes and the bankruptcy, [* 573]

the payments made to Clayton by the surviving partners

exceeded the amount of the balance (£1717) and the produce of

the exchequer bills (£1035) together; and the payments so made

amounted to the sum of £1260, within a few days after Devaynes's

death, and before they had received any moneys whatever. But

their subsequent receipts largely exceeded the sums paid ; and

the balance dut^ at the time of the bankruptcy (exclusive of

the produce of the exchequer bills) exceeded the amount of the

balance due at Devaynes's death. And Clayton having, since the

bankruptcy, discovered that the exchequer bills had been sold,

and not replaced, proved the amount of the balance, together with

the produce of the bills, as a debt under the commission ; and

received dividends upon the same, but did not sign the certificate.

The report went on to state that Clayton, residing at Newcastle,

kept his accounts with the partnership according to the custom

already explained, of bankers with their country customers. On
the 30th of March, 1810, his account was made up and balanced

by the surviving partners, and transmitted to him ; and the balance

was carried forward, and the account continued to the time of the

bankruptcy. In the account so rendered, the proceeds of the

exchequer bills were credited so as falsely to represent that they

had been paid off by government on the 31st of October, 1809, the

day at which they were payable, and that a new exchequer bill for

£1000 had on the same day been purchased, or taken in exchange

from government, in their stead ; and Clayton, being deceived by

such statement, did not learn the truth of the case till after the

bankruptcy, as already mentioned.

* Under these circumstances Clayton claimed against the [* 574]

estate of Devaynes the sum of £1,171 (as the residue of

the balance of £1713, after deducting the amount of the dividends

received thereon), and the sum of £971 /'as the value of the

VOL. III. — 22
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exchequer bills), with interest, after deducting the amount of the

dividends received in respect of the said exchequer bills. The

circumstance of the notice given by Clayton and Scott, as solicitors

for the executors of Devaynes, to the surviving partners, "that the

use of Devaynes's name in the firm was without their consent

"

(which notice was so given without Clayton's personal knowledge),

has been already detailed.

On the subject of these claims, the Master reported his opinion

to be : First, that the subsequent payments made by the surviving

partners ought to be applied to the account of the cash balance

due at the death of Devaynes ; and that Clayton had, by his sub-

sequent dealings and transactions with the surviving partners,

released the estate of De\'aynes from the payment of the said

cash balance, and every part thereof. Secondly, that, with respect

to the value of the exchequer bills, Clayton had not, by his said

dealings and transactions, released the estate of Devaynes from

the payment of the value thereof, and such interest as after men-

tioned. Thirdly, as to the mode of estimating the value, and

computing the interest, that the mode of computation adopted by

the claimant (viz. by charging the actual amount of the proceeds

on the 19th of June, 1809, and calculating interest on that amount

from that time), was erroneous, because, if the exchequer bills had

not been sold, but kept and disposed of according to the agreement,

the same, both principal and interest, would have been

[* 575] received on the 31st of October, 1809, and *the principal

only invested in new exchequer bills bearing the same rate

of interest, which was accordingly represented (as aforesaid), to

have been actually done ; and the Master was consec[uently of

opinion that Devaynes's estate should be charged with interest at

the rate of £5 per cent, only from the said 31st of October, 1809,

in addition to the principal sum ; and having computed the same

accordingly, found the sum of £885 to be the amount of such

principal and interest, for which the estate of Devaynes still

remained liable in respect of the said exchequer bills.

To different branches of this report each of the parties took

exceptions ; Clayton contending that, with respect to the cash

balances, the estate ought merely to be discharged to the extent

of any such balance as was paid to his use, after giving him credit

for the sums paid in, and deducting the amount of the drafts drawn

by him, after the testator's deatli; and, as to the interest on the

I
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•exchequer bills, that the same ought to be allowed from the time

when they were sold, and not only from the time when they would

liave been paid off by government; while tlie representatives of

Devaynes disputed the claim t(j the exchequer bills altogether.

The last exception, relating to the entire claim as to tlie

exchequer bills, was first argued and overruled, and that as tu

the interest on the exchequer bills was then argued and allowed.

The lirst exception came to be argued last. In support of the

exception the argument was as follows: —
* Tills was a case, the decision of wliicli will be of [* 587]

jthe greater importance, as it has lately been one of fre-

quent occurrence, and has never been decided, either at law or in

equity. Suppose that, in this case, Devaynes, instead of dying,

had merely quitted the partnership ; and that public notice had

been given of that event, tantamount to the notice afforded by the

tnlvertisement of his death in the newspapers ; and that the same

transactions had taken place with the continuing partners which

have now taken place with the surviving partners. In such case,

the question would have been a mere legal question ; and what we

submit is, that in such a case, the retiring partner would clearly be

liable to the extent of the X453 ; and if so, then that in the pres-

ent case, the rule of equity is strictly analogous to the rule of law.

If this view be correct, then all that remains to l)e considered

is, whether there are here any special circumstances which would,

in the case we are supposing, have discharged the legal liability.

The legal principle is that which is laid down in Bois v.

Granfield, Styles, 239 ; Vin. Ab. title Payment, M. pi. 1, and

appears to be this : viz., that if a man owes another two debts,

upon two distinct causes, and pays him a sum of money, he (the

payor) has a right to say to which account the money so paid is to

be appropriated.

Then follows Heyward v. Lomax, 1 Vern. 24, deciding that, if

a man, owing another money on a security carrying interest, and

also on simple contract, pays money generally, without

specifying on what specific account, it * shall be taken to [* 588]

the advantage of the payor, in discharge of the debt

carrying interest. This, however, has been overruled by subse-

quent cases.

The next is Ferris v. Roberts, 1 Vern. 34, where, there being a

mortsaire debt, and also a debt bv simple contract, and both being
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cast into one stated account, and a bill of sale made for securing

the balance, which proved deficient, the payment was decreed to

be apportioned. In this case there were strong circumstances to

have exonerated the debtor altogether.

In Manning v. Weston, 2 Vern. 606, however, the rule is strictly

brought back within its former limits. There, a man indebted

both by specialty and by simple contract, having made payments

and entered them in his book as made on account of what was due

by specialty, this was held not a sufficient appropriation ; and the

Lord Chancellor said, that the rule of law, " Quicquid solvitur

solvitur secundum modum solventis," is to be understood only when,

at the time of payment, the payor declares the purpose. If he

does not, the payee may direct how it shall be applied. See, to the

same purpose, an Anonymous case in 2 Mod. Rep., 2 Mod. 236, and

Bowes v. Lucas, Andrews, 55.

Mcggott v. Mills, Ld. Raym. 287, must also be mentioned, because

that is a case on which some stress will probably be laid. Lord

C. J. Holt there expressed it to be his opinion that, where two

sums were due, one of which might make the debtor a bankrupt,

and the other (being a debt incurred after he ceased to

[* 589] trade), could * not produce that consequence, the payment

should be taken without more, as meant to be applied to

the former debt. But this opinion of Lord Holt's has since been

called in question.

Croddard v. Cox, 2 Sti'a. 1194, is next in order of time, and has

been considered as a ruling case ever since its decision. There, a

widow, being indebted as executrix to her deceased husband, be-

came also indebted on her own account, and afterwards married

again, and her second husband became also indebted on his own
account, and made payments without declaring the purpose. It

was agreed that he had the first right to appropriate his payments
,

but having neglected it, that it devolved on the payee, who might

apply them as he pleased either to the debt incurred by the wife

durii sola, for which the husband was answerable, or to the hus-

band's own debt, but not to the debt of the wife as executrix.

And a case of Bloss v. Cutting was there cited, to the same ef-

fect as Manning v. Weston, and the rest.

The next is Hammersley v. Knoniifs, 2 Esp. 665, 5 R. R. 764,

which would have been against us if we had contended for the whole

amount of Clayton's claim ; but, tnking it at the lesser sum only, is
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in our favour. In that case, Lord Kenyon held that, the note df A.

being deposited by B. at his banker's, as a security for money, the

bankers knowing that it was an accommodation note, and 1>. after-

wards paying money to his bankers without any specific appropria-

tion, the money must be placed as far as it would go in discharge of

the then existing debt, and the banker could not make the

maker of the note responsible for more than the * balance [* 590]

remaining due at the time of such payment, although he

afterwards trusted his debtor with a further sum of money.

Then comes Daive v. Holdsivorth, Peake, 89, which was an

action of trover. The defencn was bankruptcy ; and the question

arose, as it did in the case in Lord Kaymond, whether the ])etition-

ing creditor's debt could be established by reason of the bank-

ruptcy. To establish the bankruptcy, the defendant proved that

Pittard was a trader, and so continued till 17S5, when he became

indebted to one creditor in £200, upon whose petition the com-

mission issued. This debt was originally a simple contract debt,

but a bond was given after he had ceased to be a trader ,
and Lord

Kenyon held that the question was, not when tlie bond was given,

but when the debt was contracted. There had been dealings be-

tween the bankrupt and the petitioning creditor since he ceased to be

a trader, and it was proved that, though at the time the commission

issued, there w\as a larger balance than £200 due to the creditor,

yet more than £200 had also l)een paid on account l)etween the

time when the trading ceased and the issuing of the commis-

sion. Lord Kenyon further held that, as no particular directions

had been given for the application of the money paid on account,

it must Ije placed to pay off tlie old debt first. Consequently, no

]")art of the debt contracted while Pittnrd was a trader remained

due when the commission issued ; and tli<^ conunission itself was

therefore unsupported.

Now, prima facie, this seems to be an autliorjt y unfavourable

to us. Vint m Peters v. Anderson, 5 Taunt. ."396; L"» \l. \l.

r)92, * after all the cases on the subject had been fully gone [* r>91]

through, it was laid down that, althougli the ]>ayor may

apply his payment to which of two or more accounts lie ]tleases, and

although his election may be either expressed or inferred from the

circumstances of the transaction
;
yet, if not paid specifically, the

receiver might afterwards appropriate the payment to the dis-

charge of either account as he pleases. And Lord C. J. Gibbs,
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referring to the cases of Meggott v. Mills, and Dawe v. Holds-

worth, observes that, in both, the debts arose on the .same account,

and it was totally immaterial to which end of the account the

payment should be applied ; but that Lord C. J. Holt, and after

him Lord Kenvox, went upon this ground, that it w^ould be too

hard if a man, having made a payment sutticient to exempt him

from the operation of the bankrupt laws, should not have the

benefit of paying off that part of his debt which subjected him to

their operation. "It is an exception," he said, "and founded on

the circumstance of bankruptcy."

There is one more case of Ncvwiit rcli v. Cla/j, 14: East, 239, where

Lord Ellenborouch said, there might be a special application of a

payment made, arising out of the nature of the transaction, though

not expressed at the time in terms by the party making it. And
he said, the payment in that case was evidenced by the conduct of

the parties to have been made for tlie purpose of taking u\) the

bills which had been antecedently dishonoured ; for that, upon
receiving that payment, tiie dishonoured bills were delivered up..

And, upon that ground, the Court of K. B. were of opinion there

ought to be a new trial ; the present Lord Chief Baron
[* 592] having previously decided it upon the general * principle

that, where there is no express appropriation, the payee

has a right to apply the payment at liis own optinn ; which general

principle is also admitted by the very ground on which the Court

of K. B. granted the new trial. Upon this, therefore, the doctrine

of Courts of common law rests at the present day.

Now, to apply this doctrine to the circumstances of the

present case. In none of those cited does it appear that the

payee had actually appropriated the payments made until the mat-

ter came into question; and the last case of Nei.omarch v. Clay,.

as well as the principle of Goddard v. Cox, show that the doc-

trine applies equally in the case of a partnership. Then it is-

shown that the Court may, from circumstances, infer the intention

to apply a payment in discharge of the old debt ; but what were-

the circumstances from Which that inference was drawn in the case

referred to? They were of such a nature that no doubt could arise

respecting their tendency. Accordingly, the counsel acquiesced

immediately, and did not even urge an inquiry. The case of Dawe
V. Holdsworth proves, what we d') not mean to dispute, that,

when the old debt is completelv (ii'-''h;)rged, the payments subse-
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quentlv made must be applied in discharge of the new debt. This

is the only case in which we hear of applying the payments to a

first debt in priority to a subsequent debt ; and this is the case

which, Lord C. J. Gibbs afterwards says, was rightly decided, upon

the principle that one debt would have exposed the party to a com-

mission of bankruptcy, stating that " it is an exception founded on

the circumstance of bankruptcy."

Now, still considering the present case as involving the legal

question, let us suppose that Devaynes retired from the

partnership in November, 1809, from * that time till the [* 593]

commission issued in July, 1810, Mr. Clayton continued

to deal with the hou.se l)0th by paying in and drawing out ; and

in making his payments, he had a right to apply them to whatever

demand he thought proper. But it is said there are special circum-

stances. What are they ? — First, That Mr. Clayton's partner gave

notice to the house that Devaynes would have nothing more to do

with the house. What would be the effect at law, of such a no-

tice ? Does it discharge the debt ? A release cannot be liy parol.

How then could the debt be discharged ? Not by the subsequent

payments; for, those payments being made generally, the payee

liad a right to attribute them to whatever account he pleased. In

fact, there was no payment made to the account of the old debt,

except as it was actually reduced on the entire balance. Then

was it in any manner altered in consequence of Clayton's accept-

ing the new house as his debtors ? He never did accept them as

his debtors, any otherwise than as they were, and continued to be his

debtors in law. But he never, by any acts of his, specifically ac-

cepted them as such. This might have been more strongly urged

in Xcivmarch v. Clay, 14 East, 239. Devaynes's executors could

not, by giving notice, withdraw themselves from their responsibil-

ity. Then what does the notice amount to ? Besides, notice

to a partner does not bind, except in the case of a co-partnership

transaction ; and therefore, even if this notice could operate as

a discharge (but wdiich it cannot), if both had been privy

to it, it could not at all events have any effect whatever on Mr-

Clayton.

Then there is the circumstance of the account delivered in March,

1814. What conclusion can be drawn from that circum-

stance? Clayton had * continued to deal with the house
;

[* 594]

so had the parties in Neivmarch v. Clay. So they had
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in Megfiott v. Mills, and in Peters v. Anderson. There can be

no distinction between a banking co-partnership and any other

co-partnership.

The question is, was the sending this account any admission by

Clayton that, so far as his debt had not been paid, he considered

this account as a payment ? The proper way to try this w^ould be

by supposing that the account consisted only of sums drawn out.

And this, as your Honour has already decided in Miss Sleech"s

case, would not have operated in discharge. Does the circum-

stance of the creditor liaving paid in, as well as drawn out, make

any distinction ? It proves that he credited the house for the

terms so paid in, nottliat he credited it for an already existing debt

of Devaynes : that remains just as it did before. Upon that secur-

ity he rested, and had a right to rest.

So it would be at law, if Devaynes had only retired from the

partnership. What then discharges his estate in equity ? We have

already your Honour's opinion that, although in this case it is a

mere equitable demand, yet it is an equity founded upon the prin-

ciples of law ; and, if so, it is impossible to conceive of any defence

in equity that would not have licenan available defence at law, sup-

posing the circumstances of tlie case were such as to constitute it

a legal demand instead of an equitable.

(The following cases were also cited in support of this excep-

tion. Wilkinson v. Sterne, 9 Mod. 427, Hall v. ll\)od, 14 East,

243 n., Kirhf v. Duke of Marlhoromjh, 2 Maule & S. 18 ; 14 R.

K. 573.

[* ."05] * Hart, Wetherell and Sidebottom, and llazlewood, for

different parties against the exception.

The four surviving partners, having possessed themselves of all

tlie funds of the five, were bound first to discliargc the obligations

of the five
; and in taking the accounts between the parties, the

Court must consider every subsequent payment as to be carried- to

the account of that debt which, in a fair and equitable understand-

ing between the parties, was first to be discharged, in exoneration

of Devaynes's estate.

The rule of law to which it has been attempted to adapt this

case, stands on a principle quite foreign to that with which the Court
has now to deal. It is that where there are debtor and creditor,

and the debtor owes more than one debt, and pays a sum of money,
he has a right to direct to which of the debts that payment shall be



R. G. VOL. III.] APPROPFilATION (OF PAYMENTS). 345

Devaynes v. Noble. Clayton's Case, 1 Merivale, 595, 597.

applied; and, if he omits to do so, then the law implies that it is

immaterial to liim to which the payment is applied, and, by his

omission, he has left the application to the option of the cred-

itor; and again, that, if the creditor neglects to exercise that option,

still the application may be regulated by circumstances.

l]ut how is it in the absence of all circumstances except that of

the order of time ? Suppose A. ow^es B. a debt of £100 contracted

five years ago, and another debt of £100 contracted half a year

ago, and pays money equal to the discharge of either of the two debts,

without directing to which it is to be applied, and without the credi-

tor's doing any act to appropriate it to either. What then ? Shall it

not, in common sense, be taken as applied to the payment of

that * debt for which there has been the longest forbear- [* 596]

ance, and against wdiieh, if remaining unsatisfied, the Stat-

ute of Limitations will soonest operate ? Wentivorth v. Maiining,

2 Eq. Ab. 261.

This, however, is not a case between the same debtor and creditor.

The relations of the same parties are altered. What are the terms

to be implied in the very first draft drawn by Clayton after De-

vaynes's deatli ? He must be considered as saying to the surviv-

ing partners. You are my debtors, in respect of a debt contracted

by you and your deceased partner ; and I now call upon you to

pay me a certain sum in discharge of that debt. He draws a sec-

ond and a third draft on the same terms. He then pays in an

additional sum, not expressing that he pa3^s it in to any new ac-

count, and afterwards draws a fourtli draft. What is there to

show that this fourth draft was drawn upon any other terms

than the three preceding ? He knows that it is the duty of the

four to pay the debts due from the five. He knows equally well

that it is not competent to him, by giving credit to the four, to

charge the estate of the deceased partner with any sums to which

it was not previously liable.

If Mr. Clayton had been asked, when he began to draw upon and

pay money to the surviving partners, knowing that Devaynes's

representatives had nothing to do with the firm, whether he did so,

considering Devaynes's estate as responsible to him, or whether he

did not deal upon the sole responsibility of the surviving partners,

would he not, as a man of honour and integrity, have answered,

Certainly, I never had any conception that any other but

the surviving partners * were respoimible ? If he nad been [* 597]
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asked, whether he did not consider that as in the ordinary course

of his former dealings with the partnership, the first draft lie

drew on the new partnership was in like manner applicable to

the old balance, would he have hesitated for a moment to say, I

drew this draft considering that, whenever there is an item on one

side of an account, it is supposed to be in satisfaction of the old

standing items on the other side, and that, whenever a balance is

struck, there is an extinction j)>'<> tanto of the existing debt ? If,

on the other hand, Mr. Clayton had done these acts in contempla-

tion of reserving to himself the double responsibility of the sur-

viving partners, and of the estate of the deceased partner ; would

not a Court of Equity have said, this is a fraud in him to endeavour

so to deal with the surviving partners as to be guaranteed by the

estate of the deceased partner without communicating to the

representatives of the deceased partner that he is dealing with that

intention ^

When Lord Eldox said, in Ex parte Kciuhd, 17 Ves. 514; 11

It. R. 122, that there may be dealings between the surviving

partners and the creditors of the old partnership which would

discharge the estate of the deceased partner, could he by pos-

sibility have contemplated a stronger case, in resi)ect of such

dealings, than the present ? If it were competent to the creditor

thus to deal with the surviving partners, keeping to himself in

reserve the responsibility of the deceased partner's estate, for nine

months after his death, why not for nine years ? Why not for

thirty years, during wliicli he might have paid in hundreds of

thousands; and, if at the end of the thirty years, one of

[* 598] the survivors were to become * insolvent, he might even

then, upon this principle, resort to the account ah initio,

and, fixing upon the sum to which tlie l)alance was at one time

reduced, call upon the Court to give him out of the estate of the

deceased partner the amount of tliat balance.

[*599] * Now, if Mr. Clayton could show that, at any period,

he attributed his payments into the banking-house to any

particular account distinct from the other account, and that he

attributed his drafts correspondingly to those payments, that might

have considerable weight ; for he might say, having no

[* 600] doubt his old balance * would ultimately be paid, but

doubting whether the new house would be able to pay back

the sums he paid in, he had taken care to draw upon the recent

I
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payments, reserving to himself the liabihty of Devayues's

<;state. Even then, it would be said, * whatever was your [* 601]

intention, it was one upon which, if you acted, you were

bound to disclose it to Devayues's representatives. Otherwise,

you have acted fraudulently towards them, and a Court of Equity

will give you no assistance. But that is not the present case.

There was no such intention on the part of Mr. Clayton ; and it

conies simply to this, whether his dealings with the surviving

partners are not such as come within the meaning of Lord Eldon,

when he says there may be dealings which would discharge the

•estate.

(In addition to the cases already cited, the following were

mentioned. Simi)son v. Vavglian, L* Atk. 31 , Stranye v. Lee,

3 P:ast, 484.)

Bell, in reply :
—

If a man is bound in any one bond jointly witli another, as

principal and surety, and in anotlier liond by himself alone, and

pays money on account, nobody can doubt he means to pay off the

T)ond in which he is solely bound, in preference tr) that in which

another is bound with him. If it is asked on one side, how did

Mr. Clayton mean to a[)ply this payment ? I would ask on the

other, how did Mr. Devayues's partners mean that it shonld be

applied ? Certainly in payment of their own debts, not of the

debts of the five.

Where is tlie autliority for the alleged rule as to the priority

of the debts? In Neivriinrch v. Claif, the Lord Chief Bakox was

of opinion, the payment was not applicable to tlie first debt,

notwithstanding there * was a partner concerned in the first [* G02]

who was not concerned in tlie second ; and the Court of

K. B. afterwards varied the decision, not on tlrat ground, but on a

ground which was perfectly distinct. If that ground existed, why
<iid Lord C. J. Gibbs say, that Dave v. Hohhwirth was distin-

guishable on account of its lieing a case of l)ankruptcv ? Every

Argument applicable to this case might have been applied to Kirhij

V. The Dul'c of 3fr/rIhorough ; for Devayues's estate cannot be

placed in a higher degree of responsibilit}- than tlint of a surety.

In Ex parte Kendal, Lord Eldon expressly declared he would

not decide the question. Then why refer to that case as contain-

ing his lordship's decision of tliis?

Whether the continuation of payments and receipts alone
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amounts to a discharge is a mere legal (juestion in the case

of a withdrawing partner, and must be decided on the same

principles in the case of a partner who dies. Does a single pay-

ment, or a single receipt, alter the case ? They say, yes , but

where is the authority ? Newmarch v. Clay is an authority against

them. So are all the cases. They are all cases which decide that

it may be inferred from circumstances. But the question remain.=,

What is a sufficient foundation for the inference ? The continu-

ance of the transactions, it has been held over and over again,

is not enough. It must be a continuance attended with other

circumstances.

Then they say, the new firm (jught first to pay off the old debts.

That depends upon wliether they have as.sets of Devaynes

[*603] in their hands. If he was a debtor * to them, where w%as

the obligation between them ? The ol)ligation, if there

was any, must depend on their having assets of his in their hands.

But, if there had been such an obligation, how would that affect

Mr. Clayton as a creditor ? Craivshaw v. Holmes, Fiuitherstonhaugh

V. Fenwick, 17 Yes. 298, 11 R. R. 77.

The liouse was not trading on Devaynes's assets. In fact, the

assets of the house, at the period when Mr. Devaynes quitted it,

were not got in ; and that creates the insolvency of the house.

The house had been paying oft tlie debts contracted in Devaynes's

lifetime by their new credit ; and, in this very case of Mr. Clay-

ton's, where we claim only £45.3, the difference between that sum

and the £1171 has been paid by money lodged with these gentle-

men, and obtained on their own credit ; for the assets of the house

are still outstanding.

Then what is the equity of this case ? What circumstances are

there which apply to the case of a dying partner, and do not apply

to the case of a retiring partner ? It is said, the debt is extin-

guished at law ; and that equity will not revive it where there is

a .superior equity. But tliis is a fallacy. The debt was not extin-

guished ; for, though the remedy was gone at law, it continued in

equity; asinZaj«?v. Williamfi,2 Vern. 277, 292 ; BislwpY. Church,

.3 Atk. 961; 2 Ves. Sen. 100-371, &c., as soon as the securities

were found to be given for a partnership debt, tliey were consid-

ered as joint and several. The single questions, therefore, are

whether the continuing to deal, by drawing out and paying in, has

operated to extinguish the dolit. or whether it has been so extin-
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guished by the circumstance of tlie account delivered ? And
these questions must be taken as the facts stand u[)on

* the report; that is, without any inquiry how thu aHairs [* 604]

of the house stood as between Devaynes and his partners.

'J'iie. case of Went worth v. Maiming was one of a specific pav-

nient, and therefore does not apply. J5ut, if it were applicable, it

would be contradictory to, the cases of Guddard v. Cox, and the

others wdiich have been cited, and therefore of no authority, con-

sidering the book in which it is printed, 2 E(|. Ab. 261.

Sir William Grant (Master of the Rolls). Though the report,

following (I presume) the words oi the inquiry directed by the

decree, states the Master's opinion to be that Mr. Clayton has, by

his dealings and transactions with the surviving partners subse-

(juent to the death of Mr. Devaynes. released his estate from the

payment of the cash balance of £1713, yet the ground of that

iq^inion is, not that the acts done amount constructively to an

exoneration of Mr. Devaynes's estate, but that the balance due at

his death has been actually paid off, — and, consequently, that the

claim now made is an attempt to revive a debt that has once

been completely extinguished.

To a certain extent, it has been admitted at tlie bar, that such

would b'e the effect of the claim made before the Master, and

insisted upon by the exception. To that extent it is,

therefore, very properly abandoned ; * and all that is [* 605]

claimed is the sum to which the debt had at one time

been reduced.

It would, indeed, be impossible to contend that, after the bal-

ance, for which alone Mr. Devaynes was liable, had once been

rliminished to any given amount, it could, as against his estate, be

again augmented, by subsequent payments made, or subsequent

credit given, to the surviving partners. On the part of ^Mr.

Devaynes's representatives, however, it is denied that any portion

of the debt due at his death now remains unsatisfied. That

depends on the manner in which the payments made by the house

are to be considered as having been applied. In all, they have

paid much more than would be sufficient to discharge the balance

•due at Devaynes's death ; and it is only by applying the payments

to subsequent debts, that any part of that balance will remain

unpaid.

This state of the case hns civen rise to much discussion as to
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the rules by which the application of indefinite payments is to be

governed. Those rules we probably borrowed, in the first instance,

from the civil law. The leading rule, with regard to the option

given, in the first place to the debtor, and to the creditor in the

second, we have taken literally from thence. But, according to

that law, the election was to be made at the time of payment, as

well in the case of the creditor, as in that of the debtor, " in re

prsesenti ; hoc est statim atque solutum est : cteterum, postea non

permittitur." Dig. Lib. 46, tit. 3, Qu. 1. 3. If neither applied

the payment, the law made the appropriation according to certain

rules of presumption, depending on the nature of the debts, or the

priority in which they were incurred. And as it was the

[* 606] actual * intention of the debtor that would, in the first

instance, have governed ; so it was his presumable inten-

tion that was first resorted to as the rule by which the application

was to be determined. In the absence, therefore, of any express

declaration by either, the inquiry was, what application would be

most beneficial to the debtor. The payment was, consequently,,

applied to the most burthensome debt, — to one that carried

interest, rather than to that which carried none, — to one secured

by a penalty, rather than to that which rested on a simple stipula-

tion ; and if the debts were equal, then to that which had been

first contracted. " In his qua^ prsesenti die debentur, constat,

quotiens indistinct^ quid solvitur, in graviorem causam videri

solutum. Si autem nulla* prsegravet, — id est, si omnia nomina

similia fuerint,— in antiquiorem." Dig. L. 46, t. 3, Qu. 5.

But it has been contended that, in this respect, our courts have

entirely reversed the principle of decision, and that in the absence

of express appropriation by either party, it is the presumed inten-

tion of the creditor that is to govern ; or, at least, that the creditor

may, at any time, elect how the payments made to him shall

retrospectively receive their application. There is, certainly, a great

deal of authority for tliis doctrine. Witli some shades of distinc-

tion, it is sanctioned by the case of Goddard v. Cox, 2 Stra. 1194;

by JVilHnson v. Sterne, 9 Mod. 427 ; by the ruling of the Lord

Chief Baron in Newmarch v. Clay, 14 East, 239 ; and by Peters v.

A7iderson, 5 Taunt. 596, 15 E. R. 592, in the Common Pleas.

From these cases I should collect that a proposition which, in one

sense of it, is indisputal)1y true, — namely, that, if the

[* 607] debtor does *not apply th' p;.yment, the creditor may make
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the application to what debt he pleases, — has been extended much
beyond its original meaning, so as, in general, to authorize the cred-

itor to make his election when lie thinks fit, instead of confining it

to the period of payment, and allowing the rules of law to operatt;

where no express declaration is then made.

There are, however, other cases which are irreconcilable with

this indetinite right of election in the creditor, and which seem,

on the contrary, to imply a recognition of the civil-law prin-

ciple of decision. Such are, in particular, the cases of Mcijij(jtt v.

Mills, Ld. Raym, 2S7, and Daioe v. Hokhworth, Peake, 89. The

creditor, in each of these cases, elected, ex post facto, to apply the

payment to the last debt. It was, in each case, held incompetent

for him so to do. There are but two grounds on which these de-

cisions could proceed, — either that the application was to he

made to the oldest debt, or that it was to be made to the debt

which it was most for the interest of the debtor to disciiarge.

Either way, the decision would agree with the rule of the civil

law, which is, that if the debts are equal, the payment is to be

applied to the first in point of time,— if one be more burthensome,

or more penal, than another, it is to it that the payment shall be

first imputed. A debt on which a man could be made a bankrupt

would undoubtedly fall within this rule.

The Lord Chief Justice of the Common Pleas explains the

ground and reason of the case of Dawe v. Holdsicortli in precise

coiiformity to the principle of the civil law.

'^" The cases then set up two conflicting rules, — the pre- [*608]

sumed intention of the debtor, which, in .some instances at

least, is to govern ; and the ex 'post facto election of the creditor,

which, in other instances, is to prevail. I sliould, therefore, feel

myself a good deal embarrassed, if the general question of the

creditor's right to make the application of indefinite payments,

were now necessarily to be determined. But I tliink tlie present

case is distinguishable from any of those in which that point has

boen decided in the creditor's favour. They were all cases of dis-

tinct insulated debts, between which a jdain line of separation

could be drawn. But this is the case of a banking account, where

all the sums paid in form one blended fund, the parts of whicli

have no longer any distinct existence. Neither banker nor cus-

tomer ever thinks of saying, this draft is to be placed to the ac-

count of the £500 paid in on Monday, and this other to the account
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of the £500 paid in on Tuesday. There is a fund of £1000 to draw

upon, and that is enough. In sucli a case, there is no room for

anv other appropriation than that which arises from the order in

which the receipts and payments take place, and are carried into

the account. Presumably, it is the sum first paid in that is first

drawn out. It is the first item on the debit side of the account

that is discharged, or reduced, by the first item on tlie credit side.

The appropriation is made by the very act of setting the two items

against each other. Upon that principle, all accounts current are

settled, and particularly cash accounts. When there has been a

continuation of dealings, in what way can it be ascertained whether

the specific balance due on a given day has, or has not, been dis-

charged, but by examining whetlier payments to the amount of

that balance appear by the account to have been made ?

[*609] * You are not to take the account backwards, and strike

the balance at the head, instead of the foot, of it. A man's

banker breaks, owing him, on the whole account, a balance of

£1000. It would surprise one to hear the customer say, " I have

been fortunate enough to draw out all that I paid in during the

last four years; but there is £1000, which I paid in five years

ao-o, that I hold myself never to have drawn out ; and, therefore

if I can find anybody who was answerable for the debts of the

banking-house, sucli as they stood five years ago, I have a right

to say that it is that specific sum which is still due to me, and

not the £1000 that I paid in last week." This is exactly the

nature of the present claim. Mr. Clayton travels back into the

account, till he finds a balance, for which Mr. Devaynes was re-

sponsible : and then he says, — " That is a sum which I have never

drawn for. Though standing in the centre of the account, it is to

be considered as set apart, and left untouched. Sums above it,

and below it, have been drawn out ; but none of my drafts ever

reached or affected this remnant of the balance due to me at Mr.

Devaynes's death." What boundary would there be to this method

of re-moulding an account ? If the interest of the creditor re-

quired it, he might just as well go still further back, and arl)il;raril}'

single out any balance, as it stood at any time, and say, it is the

identical balance of that day which still remains due to him.

Suppose there had been a former partner, who had died three

years before Mr. Devaynes— What would hinder j\Ir. Clayton

from saying, "Let us see what the balance was at his death ?
—
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I have a right to say, it still remains due to me, and his repre-

sentatives are answerable for it ; for, if you examine the accounts,

you will find I have always had cash enough lying in the house

to answer my subsequent drafts , and, therefore, all the

payments * made to me in Devaynes's lifetime, and since his [*610]

death, I will now impute to the sums I paid in during that

period,— the effect of which will be, to leave the balance due at

the death of the former partners still undischarged." I cannot

think, that any of the cases sanction such an extravagant claim on

the part of a creditor.

If appropriation be required, here is appropriation in the only

way that the nature of the thing admits. Here are payments so

placed in opposition to de])ts, that, on the ordinary principles on

which accounts are settled, this debt is extinguished.

If the usual course of dealing was, for any reason, to be in-

verted, it was surely incumbent on the creditor to signify that

such was his intention. He should either have said to the

bankers, — "Leave this balance altogether out of the running ac-

count between us," — or, — " Always enter your payments as

made on the credit of your latest receipts, so as that the oldest

balance may be the last paid." Instead of this, he receives the

account drawn out, as one unbroken running account. He makes

no objection to it,— and the report states that the silence of the

customer after the receipt of his banking account is regarded as

an admission of its being correct. Both debtor and creditor must,

therefore, be considered as having concurred in the appropriation.

But there is this peculiarity in the case, — that it is, not only

by inference from the nature of the dealings and the mode of

keeping the account, that we are entitled to ascribe the drafts or

payments to this balance, but there is distinct and positive evi-

dence that Mr. Clayton considered, and treated, the bal-

ance as a * fund out of which, notwithstanding Devaynes's [*611]

death, his drafts were to continue to be paid. For he drew,

and that to a considerable extent, when there was no fund, ex-

cept this balance, out of which his drafts could be answered.

What was there, in the next draft he drew, which could indicate

that it was not to be paid out of the residue of the same fund,

but was to be considered as drawn exclusively on the credit of

money more recently paid in? Xo such distinction was made;

nor was there anything from which it could be inferred. I should,

VOL. III. — 2:5
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therefore say, that, on Mr. Clayton's express authority, the fund

was applied in payment of his drafts in the order in which they

were presented.

But, even independently of this circumstance, 1 am of opinion

on the grounds I have before stated, that the Master has rightly

found that the payments were to be imputed to the balance due

at Mr. Devaynes's death, and that such balance has, by those pay-

ments, been fully discharged.

The exception must, therefore, be overruled.

ENGLISH NOTES.

The judgment of Sir W. Grant in Clayton''s Case has been uni-

formly regarded as the leading authority in English law as to the

appropriation of payments between debtor and creditor. The latter

branch of the rule was followed by the Court of King's Bench in

Bodenham v. Purehas (1818), 2 B. & Aid. 39, and the principle of

the former branch is recognised by that Court in S'lnison v. Ingram.

(1823), 2 B. & C. 65, where the distinction is made that in the latter

case the appropriation was made by the creditor, and his election

intimated to the debtor within a reasonable time which the}' thought

the true rule allowed him. The time allowed to the creditor to exer-

cise his option appears from the case in the Exchequer Chamber, of

City Discount Co. v. McLean (1874), L. R., 9 C. P. 698, 43 L. J. C.

P. 344, to be more extensive; and according to the judgment of Black-

burn, J., he may exercise the option at any time if he has done nothing

to determine his election.

The latter branch of the rule is ad<ij)ted ami applied by the House of

Lords in London & County B<ink v. Ratdlffc (1881), C App. Cas. 722,

51 L. J. Ch. 28.

In Lacey v. Hill (C. A. Nov. 1870). 4 Ch. D. 537, the Court refused

to apply the rule in Clayton's Case, in a question between the joint

creditors of a partnership estate and the sepai-ate creditors on the

estate of one of the partners who had fraudulently di'awn out of the

partnership banking account moneys which he had applied to his own
purposes.

On a somewhat similar princiide the Court of Appeal, In re Hallett's

Estate, Knatr.hlndl v. Hallett (C. A. 1880), 13 Ch. D. 696, 49 L. J.

Ch. 415, held that the rule does not apply as between a trustee, or

other person in a fiduciary capacity, and the person beneficially entitled

to money. So that where a trustee had improperly mixed trust funds

with his own by paying in trust moneys to his own general credit, any
sums which he draws out for his own purposes must, in a question of
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following trust money, be treated as drawn out of his own and not from

the trust moneys. This case is followed in Hancock v. Smith (C. A.

1887), 41 Ch. D. 456, 461, 58 L. J. Ch. 725. And in the same case

CoTTOx, L. J., confirms an opinion expressed by Fky, J., in the for-

mer case to the effect that the rule in Clayton's Case does apply be-

tween two beneficiaries under a trust, where the sum which can be got

from the trustee is not enough to make good the claims of both.

In the case of Blackburn Building Society v. Cunliffe (C. A. 1882),

22 Ch. D. 61, 52 L. J. Ch. 92, where a building society had bor-

rowed money ultra vires, but the bankers who were the creditors were

allowed to have a valid claim so far as the moneys had been expended

in pa^'ing debts of the society properly payable, they were held not en-

titled, in ascertaining the amount, to have the benefit of the rule in

Clayton^s Case.

Where a bank, on the death of a guarantor of an account, closed the

account and opened a fresh one with the customer to which an^' subse-

quent payments by the customer are credited, it has been held by the

Court of Appeal that this is justifiable, and that there is nothing

to oblige the bank, for the benefit of the surety, to bring subsequent

payments into the old account. In re Sherry. London and County

Bank V. Terry (C. A. 1884), 25 Ch. D. <?92, 53 L. J. Ch. 404.

AMEIJICAX NOTES.

The first branch of the rule states tlie law iniiversally followed here, ft is

sufficient to refer to Brady v. /////, ] Missouri, Ol.j; i:} Am. Dec. 503, and
cases in note, 50.j; Baker v. Stackpole, 9 Cowen (Xew York), 420 ; 18 Am. Dec.
508 (citing- and extensively considering the principal case), and cases in note,

515; Burks v. Albert. 4 J. J. [Marshall (Kentucky), 97; 20 Am. Dec. 209;
Marker v. Conrad, 12 Sergeant & Kawle (Penn.) .301; 14 Am. Dec. 601;
Putnam v. Russell, 17 Vermont, 54 ; 42 Am. Dec. 478 ; McKmzie v. Nevins, 22
Maine, 138 ; 38 Am. Dec. 291, citing the principal -case ; Miller v. Miller, 23
Maine, 22 ; 39 Am. Dec. 597, and cases in note, 599 ; Pickering v. Da>/, 3

Houston "(Delaware), 174; 95 Am. Dec. 291; Parks v. Ingram, 22 Xew
Hampshire, 283; 55 Am. Dec. 153; Hersey v. Bennett, 28 [Minnesota, 80; 41
Am. Rep. 271 ; Robie v. Briggs, 59 Vermont, 443 : 59 Am. Rep. 737 ; Hayne.o
v. JVice, 100 Massachusetts, .397; 1 Am. Rep. 109; Snyder w Robinson. 35
Indiana, 311 ; 9 Am. Rep. 738; Stuart, Sfc. Bank v. Hollingsworth, 78 Iowa, 575 ;

6 Lawyers' Rep. Ann. 92; Washington Nat. Gas Co. v. Johnson, 123 Penn. St.

576; 10 Am. St. Rep. .553; Phillips v. Hcrndon, 78 Texas, 378; 22 Am. St.

Rep. 59; Skiles v. Watson, 124 Illinois, 324; Wood v. Callnghan, 61 Michigan,
402

; 1 Am. St. Rep. 597 ; U. S. v. January, 7 Cranch (U. S. Sup. Ct.) 572.

and other cases cited in note 12 Lawyers' Reports Annotated, 712.

In regard to the second branch it has been held that where there is a con-

tinuous account, consisting of many items, if neither party makes an apju'n-

priation, the law will apply the payments according to priority of time. The



356 APPKOPEIATIOX (of PAYMENTS).

Devaynes v. Noble. Clayton's Case. — Notes.

items of earliest date will be di.scliarged, or so far satisfied as the first pay-

ment may extend, and so on. Willis V. Mclnti/re, 70 Texas, 3-i; S Am. St.

Kep. 574 (citing Bodenhamv. Pwchas, '2 B. & Aid. 46; lYuscolt v. Kin(/, (>

New York, 147 ; Harrison v. Johnston, 27 Alabama, 452 ; Croinplon v. Pralf, 105

Mass. 255), observing, "This is the rule asserted by all the authorities." To
the same effect, Miller v. Miller, 23 Maine, 22; 3!) Am. Dec. 597; Smith v.

Lloyd, 11 Leigh (Virginia), 512; 37 Am. Dec. 621 ; Parks v. Ingram, 22 New
Hampshire, 283 ; 55 Am. Dec. 153; Pickerincj v. Dat/, 3 Houston (Delaware),

474 ; 95 Am. Dec. 291 ; citing the principal case, and observing: " Now where

there is a single running account between the same parties, in which third

persons are not interested, the application of this rule is well enough, for it

will apply the payment according to the justice of the case. . . . There is

nothing in the case to wari'ant the assumption that Sir William Grant intended

to lay it down as an inflexible rule applicable alike to all cases. IMor&over the

case itself did not necessitate the enunciation of such a rule. There had been

an account drawn out and delivered to Clayton, showitig the appropriation of

the payments, to which he made no objection, and the report of the Master

states that the silence of Clayton after the receipt of his banking account was

regarded as an admission of its correctness. 'Both debtor and creditor must

therefore,' saj'S Sir William Grant, ' be considered as having concurred in the

appropriation.' So that it is apparent from the case that the appropriation

had really been made by the parties themselves. The rule m itself is sound

enough. It is its application to cases never contemplated by Sir William

Grant that is objectionable. And it seems clear to us that whenever there

are intervening equities in favour of third persons, the true doctrine is that the

law will apply the payments according to its own notion of the intrinsic

justice and equity of the case." Citing Lysaght v. Walker, 5 Bligh N. S. 1.

The rule finds support in Wendt v. lioss, 33 California, 369 ; Sanford v.

Clark, 29 Connecticut, 457 ; Home v. Planters' Bank, 32 Georgia, 1 ; Hammett

V. Dudley, 62 Maryland, 154 ; Fletcher v. Gillian, 62 Mississippi, 8 (where the

earlier items were outlawed) ; Thurlow v. Gilmot-e, iO ]Maine, 378 (where the

earlier items accrued in the debtor's infancy).
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No. 1. — VYNIOR'S CASE.

(K. B. 1809.)

RULE.

The authority of an arbitrator is, at common law, in its

nature, revocable, and no act of the party submitting can

render it irrevocable ; but if the party is bound under a

penalty to abide the arbitration, the bond is forfeited by

his countermanding the authority.

Vynior's Case.

8 Co. Rep. 81 /'. -8.3 a.

Trill' 7 Jacohi, Rot. 2629, Robert Vynior brought an [SI b.]

action of debt against AVilliam Wilde, on a bond of £20.

15 Jivlii anno 6 regis nunc. The defendant demanded oyer of the

bond, and of the condition thereon indorsed, which was, ' tlmt if

the above bounden William Wilde do, and shall from time to time,

and at all times hereafter, stand to, abide, observe, perform, fulfil,

and keep the rule, order, judgment, arbitrament, sentence, nnd

final determination of Wm. Rugge, Esq. arbitrator indifferently

named, elected, and chosen, as well on the part of the said AYilliam

Wilde, as on the part of the said Robert Vynior, to rule, order,

adjudge, arbitrate, and finally determine all matters, suits, contro-

versies, debates, griefs, and contentions heretofore moved and

stirred, and now depending h^i— •i tlie said parties, touching or
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concerning the sum of two and twenty pence heretofore taxed

upon the said Wm. Wilde, for divers kinds of parish business,

within the parish of Themilthorpe in the county of Norfolk, so

as the said award be made and set down in writing under the

hand and seal of the said Wm. Eugge, at or before the feast of

St. Michael the Archangel next ensuing, after the date of the.sc

presents, that then," &c. And the defendant pleaded, that the

said Wm. Rugge, nullum fecit arhitrium de et nuper 2>r(xmiHsis, &c.

The plaintiff replied, that after the making of the said writing

obligatory, and before the said feast of St. Michael, " scil. 22 Aug.

anno 6, supradicto apud Themilthorpe pmed' prtedict' Willihelm'

Wilde per quqdd' script' suum cujus datus est eisdem die et

[*82 a.] anno revocavit et *abrogavit, Anglicfe, cH/l coll back, omnem
authoritatem quauicun([ue quam idem Williolmus Wilde

per prsed' .scriptum obligotorium dedisset, et commisisset pnefat'

Willielmo Eugge arbitratori suo, et adtunc totaliter deadvocavit,

et vacuum tenuit totum et quicquid diet' Willielmus Eugge post

deliberationem ejusdem scripti sibi faceret in et circa diet' arbitrium

regulam, &c. unde ex quo pned' Wil'mus Wilde post confectionem

prsed' scripti, et ante pned' festuni Sancti Michaelis tunc i)rox'

sequen' in forma preed' exoneravit, et abrogavit arbitratorem praed

de omni authoritate arbitrandi de et super pnemissis in conditione

prsed' superius specific' contra formam et effectuni conditionis illius,

et submissionis in ead' mention' idem Eobertus petit judicium, &c."

Upon which the defendant demurred in law. And in this case

three points were resolved. 1. That although W. Wilde, the de-

fendant, was bound in a bond to stand to, abide, observe, &c. the

rule, &c. arbitrament, &c. yet he might countermand it ;
^ for a man

1 Generally speaking, the submission 1 Ring. 121 ; S. C. 7 B. Moore, 47.3

may be revoked at any time before an Contra, Parker v. f.ees, 2 Keb. 64.

award is made. Per Dallas, C. J., Clap- But the party cannot revoke his bond
ham V. Hitjham, 1 Bing. 89 : S. C. 7 B. or deed of submission, Milne v. Gratrix,

Moore, 40-3. Nor has tlie stat. 9 & 10 W. ub. sup., but will be liable to be sued ujion

III. c. 15, made any difference in this re- it. And if after the submission (whether
spect, }[ih)e y. Gratri.r, 7 East, 611 ; and such submission is by a judge's order, order

the submission may equally be revoked, of Nisi Prins, or agreement within stat.

whether it be by deed, or other writing, 9 & 10 W. III.) is made a rule of Court,

or by a judge's order, or order of Nisi either party revokes the submission, sudi
Pniis, Clapham v. Higham, Milne v. party so revoking will bo guilty of and
Cratrir., nh. sup. It seems that where liable to an attachment for a contempt,
the submission is by deed, the revocation Milne v. (iratri.r, CInphom v. Nifjliam,

ought to be by deed also, according to >ih. snp. And where a judge's order con-

the rule, — Unumquodtpie eo t/issn'ri liqn- tuined not only the submission of the
viine fpin lirjatidii est. Viil. /.V.r v. Wat, parties, but directed that either party
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cannot by his act make such authority, power, or warrant not

(,'ountermandable, which is by the law and of its own nature

slioalii, iiuder certain circumstauces, pay party shall not operate a.s a revocation,

to tlie other such costs as the C-ourt l)ut that the award siiail be delivered to

.slinuld think reasonable and just ; it was their personal representatives, according

held that such order might be made a to the suggestion of Abbott, C. J., in

rule of Court after a revocation, in order Cooper v. Juhnson, 2 B. and Aid. 395.

to enal)le the Court to dispose of the Where a verdict was taken subject to

question of costs. Aston v. George, 2 B. and the award of an arbitrator, and by the

Aid. 395; S. C. 1 Chitty, 200, for a judge's order of reference, the award was to be

oi'der may be made a rule of Court, with- delivered to the parties ; or, if they or

out reference to any statute, and so differs

from a submission by deed, which can

alone be made a rnle of Court, by virtue

of the Stat. 9 & 10 W. III. c. 15 ; and such

submission by deed being revoked, there

remains nothing to i)e made a rule of

Court, /7). And accordingly in King v.

Joseph, 5 Tauut. 452, where the submis-

sion was by deed, and was made a rule of

Court after the revocation of the arbi-

trator's authority, the Court set aside

the rule for making the submission a

rule of Court.

If there be a submission by a feme

sole, and she marry before an award
made, it will be a revocation, Com. Dig.

Arbit. D. 5; Anon., W. Jones, 388,

Charnlei/ v. \Vii)stun/ei/, 5 East, 266, and
the cases cited there ; for her marriage

is in law a civil death of all her rights,

Andrews v. Palmer, 4 B. and Aid. 252, and

such marriage will l)e a breach of the

agreement to submit. C/ianilci/ v. W^in-

stanlei/, iib. sup.

So also the death of either party to a

submission before award made is a revoca-

tion of the arbitrator's authority, whether
the reference is by deed, rule of Court,

or whether under an order of Aisi Prins,

and a verdict taken subject to the award.

Ilhodes V. llargli, 2 B. and C. 345; S. C. 3

Dow. and Ryl. 608, and the cases cited

there, Blundeil v. Breftarglt, I" ^'es. 232.

-And where two of the jilaintiffs in an
action were guardians and trustees of

either of them were dead before the

nuikiug of the award to their respective

personal representatives, on or before a

given day, with liberty to the arbitrator

to enlarge the time for making his award

.

the plaintiff died before the award was

made ; and after his death, the arbitrator

enlarged the time for making the award.

The Court held, that the award made
\\ithin the enlarged time was good. Ti/ler

V. Jones, 3 B. and C. 144 ; 4 Dow. and Hyl.

740. And in Dowse v. Coxe, 3 Bing. 20,

the Court held that where tlieie was a

clause in the reference, that it should not

abate in case either of the parties should

die, an award made after the death of one

of the parties was good.

It seems that the death of one of several

parties on the same side, to a joint and

several submission, is not a revocation as

to the others. Therefore where differ-

ences arose between tlie owners of a ship

and the freighters (the latter having

distinct interests in the cargo), and it

was agreed between them, that the mat-

ters in difference should be referred to

arbitration ; it was hold that the death

of one of the freighters before award

made only affected the award as to him,

and was no revocation as to the others.

Per 3 Js. MSS. Hil. 'JVrm, 1820, cited in

the Addenda, 2 Archb. Practice, p. 24

;

and where the interest is joint, and the

cause of action survives, an award made

after the death of one, and against the

an infant tenant for life, and an award survivors, might perhaps be good. Ed-

was made against them in their char-

acters of trustees, and res])octing the

infant's property, before which the in-

fant had died, the Court set aside the

award as against the trustees. Bn'sfow,

and Others v. Biiws,3 Dow. and Ryl. 184.

It is now usual to provide in an order

of Nisi Prius, that the death of either

miinds V. Cox, 2 Chitty, 435. But it

would be bad if made not only against

the survivors, but also directing the ex-

ecutors of the deceased to give a release,

(7*. and vid. Bristow and Others v. Birtns,

3 Dow. and Ryl. 184.

Where after judgment by nil dicit, in

an action of ejectment to recover posses-
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countermandable ; as if I make a letter of attorney to make livery

or to sue an action, &c. in my name ; or if I assign auditors to take

an account ; or if I make one my factor ; or if I submit myself

to an arbitrament ; although these are made by express words irre-

vocable, or that I grant or am bound that all these shall stand

irrevocably, yet they may be revoked : so if I make my testa-

ment and last will irrevocable, yet I may revoke it, for my act or

my words cannot alter the judgment of the law to make that irre-

vocable, which is of its own nature revocable. And therefore

(where it is said in 5 Ed. IV. 3 b, if I am bound to stand to the

award which I. S. shall make, I could not discharge tliat arbitrament,

because I am bound to stand to his award, but if it be without

obligation it is otherwise) it was there resolved, that, in botli cases

the authority of the arbitrator may be revoked ; but tlien in the

siou of ii mill, the lessor of the plaintiff prive the other party of his action. But
and the defendant, by bond, submitted as the award would be a nullity, an ac-

the right of the mill to arbitration, and tion would be brougiit, not for non-per-

then the lessor of the plaintiff sued out formance of the award, but for not

a habere facias possessionem, the Court sulmdtting to arbitration according to

was of opinion that this act, by taking tiie agreement. Indeed if the declara-

away the subject matter of the referen<'e, tion in an action, founded upon the deed

had taken away the possibility of making of reference, sJiouhl under such circum-

tlie arbitration. Green v. Taij/or,'r. Join.^>-, stances aver tlie making an award, and
l.'U. allege as a breach the non-performance

As bankruptcy does not put an end of it ; the revocation and notice of it to

to a suit which the bankrujjt has iusti- the arbitrator would be a good plea in

tuted, so therefore it cannot put an end bar. Marsh v. Bulteel, uli. sii/i. Although
to an arbitration founded on such suit, the reasoning of C. J. Gibbs is not satis-

Andrews v. Palmer, 4 B. and Aid. 2.^0, and factory, yet the decision in this last case

* vid. Snook V. Helhjer, 2 Chit Rep. 43. seems more i-econcilable to principle

The effect of a revocation of the sub- than that in Vlaphtim v. Ilifjham ; for it

mission is, to determine the arbitrator's is difficult to see what jurisdiction the

power entirely, and any award made Court could have over the award, except

afterwards is a mere nullity. Milne v. it was given to them by making the sub-

Gratrix, Marsh v. Bnkeel, .5 B. and Aid. mission a rule of Court. In the case of

.507; 1 Dow. and Ryl. 106; 2 Chit. .317.

And in Clapham v. ni(;hiim, iih. sup.

where a cause was referred under .a

judge's order, the Court set aside an
award, where the arbitrator's authority

had been revoked, and notice thereof

a deed, by the revocation the submission

is gone, and consequently there is nothing

to make a rule of Court. 8o also it

would seem tliat a revocation, made
befort! a judge's order is made a rule of

Court, is also a revocation of the sulunis-

given to Iiim before the judge's order sion ; and therefore the submission being
had been made a rule of Court. But in gone, there remains nothing to make a
Kintj V. Joseph, where the .submission rule of Court, which can give them power
was by deed, the Court under similar over any act done, by virtue of the sub-

circumstances, although they set aside mission. Although if tho order contain
a rule that had been obtained for mak- something ulterior the submission, for the
ing the submission a rule of Court, re- yuirpose of enforcing that part of the
fu.^ed to set aside the award ; Gibbs, C. J., oider, it may be made a rule of Court,
assigning as a reason, that it would de- supra, and vid. Aston v. Gconjc, vb. sup.
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\

one case he shall forfeit his bond, and in the other he shall lose

nothing ; for, ex uuda suhmissionc non oritur actio : ^ and therewith

agrees Brooke in abridging the said book of 5 Ed. IV. 3 b, and so

the book of 5 Ed. IV. is well explained. Vide 21 H. VI. 30 a.

28, 29 ; H. VI. G b ; 49 Ed. III. 9 a; IS Ed. IV. 9 ; S Pkl. IV. 10,

2. It was resolved, that the plaintiff need not aver, that the said

William Rugge had notice of the countermand, for that is implied

in these words, revocavit et ahrogavit omnem authoritatem, &c. for

without notice it is no revocation or abrogation of the authority ,

^

and therefore if there was no notice, then the defendant

might take issue, quod * non revocavit, &c. and if there [* 82 b.]

was no notice, it should be found for the defendant ; as if

a man pleads, quod, fcoffavit, dedit, or demisit pro terraino vita'., it

implies livery, for without livery it is no feoffment, gift, or demise

;

but there is a difference when two things are requisite to the per-

formance of an act, and both things are to be done by one and the

same party, as in the case of feoffment, gift, demise, revocation,

countermand, &c. And when two things are requisite to be per-

formed by several persons ; as of a grant of a reversion, attornment

is not implied in it, and yet without attornment the grant hath not

perfection, but forasmuch as the grant is made by one, and the

attornment is to be made by another, it is not implied in the plead-

ing of the grant of one ; but in the other case both things are to be

done by one and the same person, and that makes the difference.

And therewith agrees 21 H. VI. 30 a, where W. Bridges brought

an action of debt for £200 on an arbitrament against William

Bentley ; the defendant pleaded that before any judgment or award

made by the arbitrators, the said William Bentley discharged the

said arbitrators at Coventry, in the county of Wnrwick ; and it

was held a good bar, and yet he did not aver any notice to be

given. So it is adjudged in 28 H. VI. b ; G H. VII. 10, &c.

1 But an action of assumpsit will lie in -' Where tiie revocation is Uy oxjiross

case of a breach for revoking tlie siibniis- act of the party, notice must he (jiven to

sion, although the sulmiission is. not un(UM- the arbitrator: but whei-e the revocation

seal. Newgate v. Degelder, 2 Keb. 10, 20, is by marriage or deatji, no notice of the

24; 1 Sid. 281. So also where an awani revocation is necessary. Roll. Ab. Auth.

is made for the performance of a collateral E. pi. 4. Blimdr-ll v. Breftrirrih, 17 Vos

act, where the .submi.ssion was without 2-32, and vid. ace. with Vynior's case, that

ileed, the partv mav have assumpsit to there need not be an averment in the

compel performance, .although formerly pleadings, that the arbitrator had notice

the contrary was held. Vid. n. .5. Hods- Marsh v. Bulfeel, ."i B. & Aid. .507 ; 1 Dow
den v. Harridqe, 2 Saund. 62 a. &, Ryl. 106; 2 Chit. 317.
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3. It was resolved, that by this countermand or revocation of the

power of the arbitrator, the obligee shall take benefit of the

bond, and that for two reasons. 1. Because he has broken

the words of the condition, which are " tliat he should stand

to, and abide, &c., the rule, order," &c., and when he counter-

mands the authority of the arbitrator, " he doth not stand to

and abide," &c., which words were put in such conditions, to the

intent that there should be no countermand, but that an end should

be made, by the arbitrator, of the controversy, and that the power

of the arbitrator should^continue till he had made an award ; and

when the award is made, then there are words to compel the par-

ties to perform it, scil. observe, perform, fulfil, and keep the rule,

order, &c., and this form was invented by prudent antiquity; and

it is good to follow in such cases the ancient forms and precedents,

which are full of knowledge and wisdom ; and with this resolution

agrees the said book of 5 Ed. IV. 3 b, which is to be intended,

ut supiri, that the obligor cannot discharge the arbitrament, but

that he shall forfeit his bond , and the book gives the reason, which

is the cause of this resolution, scilicet, because I am bound to stand

to his award, scilicet, "to stand to his award," which 1 do not when

I discharge the arbitrator. The other reason is, l)ecause now the

obligor has by his own act made the condition of the bond (whicli

was indorsed for the benefit of the obligor, to save him

[* 83 a.] from the penalty of the bond) impossible * to be per-

formed, and by consequence his bond is become single,

and without the benefit or help of any condition, because he has

disabled himself to perform the condition.^ Vide 21 Ed. IV. 5.5 a,

per Choke ; IS Ed. IV. IS b, and 20 a. If one be bound in a bond,

with condition that the obligor shall give leave to the obligee for the

space of seven years to carry wood, &c., in tliat (;nse, altliough he gives

him leave, yet if he countermands it, or disturbs the obligee, the bond

is forfeited. And afterwards judgment was given for the plaintiff.

' Accordingly where two parties entered case was clearly npplicaMc to the present

;

into .on agreement to refer a dispute to tlie and further observed tliat the di.stinction

.irhitration of C. S. and hound themselves drawn between the different words cited,

mntnally in a penalty, "for the true and ("observe, perform, fulfil, and keep," &c.,

faithful observance and performance " of and ".stand to and abide," Szc), was ex-

the award to be made by C. S., it was held tremely nice and subtle, and that he could

that the penalty was incurred by a revoca- not discover any real and substantial dif-

tion of the sulimission. Abbott, C. J., ob- ference between them. Warhiirtoii v. Starr,

served, in delivering the judgment of the 4 R. & C. 103.

Court, tliat the second reason in Vvnior's
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ENGLISH NOTES.

The report of the principal case is taken from the edition of Coke's

Reports published by J. F. Fraser in 1826, and the notes by the

learned editor contain a full review of the authorities up to that date.

These notes have been ' printed as they stand in the above-mentioned

edition; but it should be observed that the learned editor has in sev-

eral places fallen into the common error of using the word " sub-

mission " instead of '"authority of the arbitrator," as that which

may be revoked.

It will be seen from the note on p. 359, ante, that although a .submis-

sion had been made a rule of Court under 9 & 10 W. III. c. 15 (which

provides for this being done where there is an agreement to that effect

in the submission), the authority of the arbitrator was still revocable;

although, perhaps, if the submission while standing unrevoked had been

made a rule of Court, the i)arty revoking might have been deemed in

contempt for breach of the order.

By the Act made in 1833, 3 & 4 W. IV. c. 42, .s. 39, it was enacted

that the power of the arbitrator appointed in pursuance of a rule of

Court made in an action, or in pursuance of a submission containing

an agreement that the submission should b;^ made a rule of Court, is

not revocable by any party, without the leave of the Court. By the

same section power was given to the Court to enlarge the time for mak-

ing an award.

And by the C. L. P. Act, 1854 (17 & 18 Vict. c. 125), it was enacted

(by s. 17) that every submission might be made a rule of Court, unless

the agreement expressed a contrary intention.

But, notwithstanding these enactments, it remained the law that

where there was no agreement that the submission should be made

a rule of Court, and where no action was pending, the authority

(although the submission has been made a rule of Court) is revocable.

Li re Rouse & Meier (1871), L. R., G C. P. 212, 40 L. J. C. P.

145; Randell v. Thomj^son (C. A. 1876), 1 Q. B. D. 748, 45 L. J. Q.

B. 713.

Where however b}^ a contract containing an arbitration clause it was

agreed that the provisions of the C. L. P. Act, 1854, with regard to

arbitrations, should appl}^ to the arbitration thereby agreed to, it was

lield that the contract by incorporating s. 17 of the C. L. P. Act 1854

impliedly provided for the submission being made a rule of Court; and

that consequently the authority of an arbitrator who had been ap-

pointed under the submission could not be revoked. In re Mitch el J A'r

Izard (C. A. 1888), 21 Q. B. D. 408 ; 57 L. J. Q. B. 524.

By the Arbitration Act, 1889 (52 .t 53 Vict. c. 49, which' repealed
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the clauses of the former Acts above mentioned) it is enacted (s. 1) as

follows: "A submission, unless a contrary intention is exjiressed

therein, shall be irrevocable, except by leave of the Court or a Judge,

and shall have the same effect in all respects as if it had been made an

order of Court."

The language of this enactment is not so clear as to have escaped

criticism. As Lord Justice Bowex points out in lie Stnith & JVelsoii

(1890), 25 Q. B. D. 545, at p. 547, the language ''A submission shall

be irrevocable" is ambiguous; the word '"irrevocable" being aj)pli-

cable not to the agreement to refer, but to the authority of the arbi-

trator. And as to the latter words "cind shall have the same effect

in all respects afe if it had been made an order of Court." the same

learned authorit}' observes (at p. 554) '• the meaning must be that the

submission, whether it be a general agreement to refer or not, is to

have the same effect as would have been given to it before the statute,

by an act of the parties making it a rule of Court," He continues:

" Making a submission a rule of Court never gave the ]iower of compel-

ling a party to go on and present himself before some arbitrator or another

when the arbitrators were not named."

Tlie above-mentioned case of the arbitration l>etween Sniitli and Nelson

(1890), 25 Q. B. D. 545, 59 L. J. Q. B. 533, is itself a ruling case

upon the application of the common law under tlie conditions of the

Arbitration Act 1889. The case arose out of a contnict of charter-part}'

which contained a clause referring any dispute.^ wliich niiglit arise t«>

three arbitrators, — one to be appointed by each party and tlie third by

the two arbitrators so appointed. The vessel not airiving until after the

day named for being placed at the disposal of the charterer, the char-

terers would have nothing to do with hei", and the shipowners claim-

ing damages for breach of the contract appointed an arbitrator and

gave the charterers notice to appoint one also, but this they failed to

do. The shipowners obtained an order in Cliambers within seven

days from the date of the order to appoint an arbitratoi- in terms of the

submission contained in the contract. The Divisional Court (Lord

Coleridge, C. J., and Willes, J.,) upheld the order, and the char-

terers appealed.^

' The clauses of the Arliitration Act in all resjiects as if it had heen made an
chiefly referred to in the discussion were order of Court."
sections 1. 5, 6, and 27, which .are as "5. In any of the followiuc: cases :

—

lollows :

— " (o) Where a submission provides
"1. A submission unless a contrary that the reference shall be

intention is expressed therein shall be to a sinsjle arbitrator, and
irrevocable, except by leave of the Court all tiio pnrties do not after
or a .ludge, and shall have the sanio effect rlifferencos have arisen con-
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It was admitted ixi the course of the argument that the case did not

come within the sections 5 or 6, and the question turned on sections 1

and 27. The Appeal Court consisting of Lord Esher, M. R., Lind-

LEY, L. J., and Bowen, L. J., came unanimously to the conclusion that

the Court below had no jurisdiction to make the order appealed from,

and the appeal was allowed.

The judgment of Bowen, L. J., sufficiently represents the ratio deci-

dendi of the Court, and is in itself a good exposition of the joint effect

of the common law and the Acts.

This judgment, as succinctly reported in the Law Journal (59 L. J.

Q. B. D. 536), is as follows: "We have to construe section 1 of tlie

Arbitration Act 1889. The word 'submission' is a word used with

some inexactitude, both in the cases and in the text-books. An agree-

cur in the appoiutmeiit of

an arbitrator

;

" (6) If au appointed arbitr.ator re-

fuses to act, or is incajiable

of acting, or dies, and the

submission does not sliow

that it was intended that

the vacancy should not be

supplied, and the parties do
not supply the vacancy :

" (c) Where the parties or two
arbitrators ^re at liberty

to appoint au umpire or

third arbitrator and do not

appoint him :

" (d) Where an appointed umpire

or third arbitrator refuses

to act, or is iucap.ible of

acting, or dies, and the

submission does not show
that it was intended that

the vacancy should not be

supplied, and the parties or

arbitrators do not supply

the vacancy :

" Any party may serve the other par-

ties, or the arbitrators as the case mav be,

with a written notice to appoint an ar-

bitrator, umpire, or third arbitrator.

" If the appointment is not made
within seven clear days after the service

of the notice, the Court or a Judge may,
on application by the party who gave
the notice, appoint an arbitrator, umpire,
or third arbitrator, who shall have the

like powers to act in the reference and
make an award as if he had been appointed
by consent of all piirties.

" 6. Where a submission provides that

the reference shall be to two arbitrators,

one to be appointed by each party, then,

unless the submission expresses a contrary

intention :
—

" («) If either of the apiiointed

.arbitrators refuses to act,

or is incapable of acting, or

dies, the party who ap-

pointed him may appoint a

newari)itrator in his place •

" (b) If, on such a reference, on.'*

partv fails to appoint an
arbitrator, either origin.illy

or by way of sub.stitutiiiii

as aforesaid, for seven olear

days after the other party,

h.aving appointed his ar-

bitrator, has served the

party making default with

notice to make the ap-

])ointmcnt, the party who
has appointed an ar-

bitrator may appoint that

arbitrator to act as sole

arbitrator in the reference,

.and his award shall be

binding on both parties as

if he had been appointed
by consent

:

" Provided that the Court or a Judge
may set aside any appointment made in

pursuance of this section."

" 27. In this Act, unless the contrary

intention appears, 'submission ' means a

written agreement to submit present or

futnr"^ differences to arbitr.ation, whether
an arl)itrator be named therein or not."
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ment to refer to arbitration was always irrevocable by one of the parties,

but there may be an agreement to clothe a particular arbitrator with

authority, which authority could be revoked, and then the agreement

in that sense became useless. The distinction between the two cases,

which must be borne in mind, is pointed out b\' Lord Justice Mkllish

in Eandell v. Thomjjson, 1 Q. K. D. 748, 45 L. J. Q. B. 713. The

difficulty here is that the definition of 'submission,' given in sec-

tion 27 of the Act of 1889 includes cases in which the arbitrator is

not named. The statute 3 & 4 Will. IV. c. 42, s. 39, recognised the

distinction, and enacted that the power and authority of an arbitrator

was not to be revocable by any party to the reference when it had been

made a rule of Court; but the mandate given to the arbitrator was

revocable. The difficulty here arises with regard to the latter words of

section 1 of the Act of 1889, that the submission is to have the same

effect as if it had been made an order of the Court. It was said that

the agreement here is a general agreement to refer, and is to have the

same effect in all respects as if it had been made an order of the Court
j

but the mere fact of making a submission a rule of Court did not give

the Court power to compel a party to appoint an arbitrator ^Yhen the

arbitrator was not named in the submission,

''The Act of Will. IV. therefore, would not have applied to such an

agreement as this. The power of the Court to attach a party for not

appointing an arbitrator is explained in the judgment of Mr. Justice

WiLLES in In re House & Ifeier, L. R., 6 C. P. 212, 40 L. J. C. P.

145, from which it does seem that a party might be attached if he re-

voked the authority of the arbitrator after he had been appointed, and

after the submission had been made a rule of Court. I can find no

authority, however, where a party has been attached for not appointing

an arbitrator in accordance with the agreement to refer; and if the

practice was not to make the submission a rule of Court until after the

arbitrator has been appointed, then no such authority would be found.

1 am not sure whether the submission in the case of In re House &
Meier was made a rule of Court before the arbitrator was appointed,

but the object of making it a rule of Court was to give the Court power

to enforce the award. There is certainly no case in which specific per

formance of an agreement like this has been granted, nor have I ever

heard of an attachment at common law against a party for not appoint-

ing an arbitrator in accordance with an agreement to refer."

The result appears to be that, when once an arbitrator is duly ap-

pointed, his authority is irrevocable; but there is no power to compel

an unwilling party to proceed with a reference except in the cases spe-

cially provided for, formerly by the C. L. P. Act 1854, and now by

the 5th and 6th sections of the .\rbitration Act 1889. The submission
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or agreement to refer is itself, as it always has been, irrevocable; but

where an arbitrator has not been appointed, aiul in a case to which the

r)th and 6th sections of the Act of 18S9 do not apply, there are no means

by which one of the parties caa compel the other, if unwilling, to proceed

with the reference.

It has been decided that the jurisdiction of the Court to appoint an

arbitrator under s. 5 of the Act arises only in a case where the submis-

sion is silent, or where the parties have provided no machinery for the

appointment. Re Wilson & Son and the Eastern Counties Naviijation,

&c. Co. (21 Nov. 1891), 1892, 1 Q. B. 81, 61 L. J. Q. B. 237.

In an agreement for the sale of goods the bought note contained the

provision that any dispute should be settled by arbitration, but the sold

note contained no such provision. It was held by Dexmax, J., and

Wills, J., that there was no submission within clause 27 of the Act.

Caerleon Tinphite Co. v. Hughes, 3 July, 1891, 60 L. J. Q. B.

D. 640, 65 L. T. 118.

It has been decided by Day, J., and Collins, J., that a written

agreement under s. 27 of the Act includes a reference made bj' agree-

ment in an action embodied in terms indorsed by counsel on their briefs.

Aitken V. Bachelor (30 Jan'y, 1893), 62 L. J. Q. B. 193, 68 L. T. 530.

As to the leave to revoke the authority under s. 39 of the Act 3 &
4 W. IV. c. 42 (which is doubtless in pari rasu with the leave under

sec. 1 of the Act of 1889), it has been held not enough, in the case of

an ordinary commercial contract, to suggest that the question to be

determined is a pure question of law. The i)ai'ties have chosen to make
it part of their contract that in case of any dispute tlie matter in dis-

pute should be settled by arbitration. The intention evidently was to

avoid all litigation, and to have all differences settled by persons con-

versant with commerce. Foricood v. Watney (1880), 49 L. J. Q. B.

447, per Cockburx, C. J., p. 448.

A very special case in regard to such leave is presented by the appeal

in the House of Lords, East and West India Dock Co. v. Kirk (1887),

12 App. Cas. 738, 57 L. J. Q. B. D. 295. The question arose upon a

contract for the construction of docks, containing a clause for the

settlement by an arbitrator of differences as to the meaning of the

contract and anything to be done thereunder, and for the submission

to be made a rule of Court. An arbitrator was duly appf>inted, and in

the proceedings before him certain evidence was tendered by the con-

tractors which was objected to by the company on the ground that the

rights and obligations between the parties were contained in the con-

tract in writing, and could not be affected by the alleged fact (which

was denied) that the soil, or the depth of the work, proved to be of an

unexpected character. Tlie arbitrator overruled the objections on
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grounds which he embodied in a written decision. The company (as

the report states) moved for leave to revoke the submission {scilicet,

meaning *'to revoke the authority of the arbitrator appointed in pursu-

ance of the submission"). A rule nisi was granted by Smith, J., and

Graxtham, J., accordingly; but was discharged by a Divisional

Court consisting of Gko\^, J., and Stephex, J. The latter decision

was affirmed by the Court of Appeal (Lord Coleridge, C. J., Lind-

LEY, L. J., and Lopes, L. J.), and tlie company appealed to the

House of Lords. The ground of decision both in the Divisional

Court and in the Court of Appeal was that the Court had no jurisdic-

tion to interfere with a pending arbitration, unless it was shown that

the arbitrator was acting in excess of his jurisdiction. Tlie Lords

present at the hearing of the api>eal in the House of Lords were Lord

Halsbury, L. C, Lord Watson, Lord Fitzgerald, and Lord Mac-
naghten; and in the course of the argument Lord Halsbury, L. C,
intimated that the House had no doubt that it had jurisdiction to

give leave to revoke the submission (scilicet, meaning the "authority "),

if there was reasonable ground for supposing that the arbitrator was

going wrong in point of law, even in a mat-ter witliin his jurisdiction.

After hearing out the argument and taking time for consideration, the

Lord Chancellor intimated that in the opinion of the House tlie

arbitrator ought to state, as part of and on the face of his award, all

the pui'poses for which he had admitted, and the effect, if any, which

he had given to, certain specified classes of evidence— the statement to

be in the form of a Special Case; and they ga\e the contractor the op-

tion of consenting to an order being made to that effect; intimating

that in default of that consent the rule for leave to revoke the au-

thority would be made absolute. The consent of tlie contractors was
given, and the order of the House was drawn u[t accordingly to the

effect that the order of the Court of Appeal and the latter order of the

Queen's Bench Division were reversed, and ''that the arbitrator do

state, as part of his award, in a Special Case for the opinion of tlic

Court, the purposes for which he has received, and the effect, if any,

which he has given to, the five different classes of evidence specified in

the five following paragraphs, namely : 1. Evidence as to representations

made verbally and in writing, and by the borings, before the signing
of the contract. 2. Evidence as to the nature of the soil. 3. Evi-
dence as to the soil being different from that which can be inferred

from the drawings, specifications, and schedule. 4. Evidence as to

the extra depth of foundations. 5. Evidence as to the fair price

to be paid for excavation, brickwork," &c. And that the ordiev nisi

should be discharged and the matter remitted back to the Queen's
Bench Division to do therein as should be just according to the judg-
ment of the House.
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The effect of the decision of the House of Lords in East and West

India Dork Co. v. Kirk is commented on by the Court of Appeal in a

case wliich came before them shortly afterwards. James v. James (C.

A. 1889), 23 Q. B. I). 12, 58 L. J. Q. B. D. 424. The Queen's Bench

Division, Dexman, »!., and Stephex, J., had refused the leave, and

the Court of Appeal (Lixdley, L. J., and Lopes, L. J.,) affirmed that

refusal. Lixdley, L. J., says in his judgment (23 Q. B. D. 15):

" I do not understand the case of East and West India Docks Co. v.

Kirk as laying down an3^ general rule opposed to what had been the

ordinary practice j)reviously. That case being one of a very excep-

tional character, the House of Lords took the view that it was

expedient and right under the circumstances to compel the arbitrator

to state a special case with regard to the purposes for which he had

received, and the effect which he had given to, certain classes of evi-

dence as to matters involving enormous expense. It was a question of

discretion : this Court did not think the circumstances of the particular

case such as to render it right to interfere; the House of Lords differed

from that view; but I do not think they intended to lay down any gen-

eral principle on the subject." In the case immediately under co!i-

sideration the learned Lord Justice went on to observe that the

parties asked the arbitrator to decide in the first place the question of

liability, and he did decide it; and then the part}' against whom he

decided it comes and asks the Court for leave to revoke the arbitrator's

authority. He considered this against good faith; and that the Court

ought not to exercise their discretion to interfere. Lopes, L. J., con-

curred with this judgment.

Doubtless in regard to the ''leave of the Court," under the 1st sec-

tion of the Arbitration Act 1889, the Court has the same discretion as

it had under the 39th section of the Act of 3 & 4 W. TV., so that tlie

two last-mentioned decisions will still furnisli a rule as to the jurisdic-

tion and discretion of the Court under the later Act. See the reference

to the case of East and West India Docks Co. v. Kirk, 12 App. Cas.

738, 57 L. J. Q. B. D. 295, in Tahernacle Permanent Buildinrj

Societif v. Knight {Knight v. TahernacJr, &r. Society). (1892) 1892,

A. C.'298, 301, 62 L. J. Q. B. 50, 51.

It was decided by the King's Bench in Cooper v. Jolnison (1819), 2

B. & Aid. 394, that where there is nothing in the reference to the

contrary the death of either party was a revocation of the arbitrator's

authority; and it was suggested that the effect of the common-law rub'

might be obviated in a reference by order at nisi prius by a clause

inserted in the order; and this became the usual practice as mentioned

in the note on p. 359, supra. In Mae.dovgall v. Robertson (1827),

2 Y. & J. 11, it was decided by the Exchequer Chamber, affirming a

von. III. — 24
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judgment of the King's Bench, that where the instrument of submis-

sion contained a proviso that it shoiikl not he determined by death, the

]n-oviso was effectual so as to ])revent the death operating as a revoca-

tion of the authority. In Lewin v. Holbrook (Ex. 184/3), 11 M. & W.

110, 12 L. J. Exch. 267, the order of reference provided that the award

might be delivered to the personal re[)resentatives of a party who might

be dead; and one of the parties having died pending the reference,

application was made bj^ the other pai-ty that the arbitrator should

proceed. The application was refused; Pakke, B., saying: "If

you get your award, then you have a remedy against the j)ersonal

representative, because the defendant has agreed that his assets should

be bound thereby; but the Court lias no power to direct the arbitrator

to proceed." In the case of Edwards v. Davies (1854), 23 L. J. Q. B.

278, where the order was in a similar form, application was made under

3 & 4 W. IV. c. 42, s. 39, by the executor of one of the parties who

had died, for an enlargement of the time for making the award. The

Court refused the application on the ground of special circumstances,

as well as on the general ground that an arbitration after the death of

one of the parties might not be continued on equal terms. For the

estate of the deceased may not be solvent, and his executor is not

liable to attachment. It will be observed that the Act of 3 & 4 W.
IV., which says that the authority shall not be revoked hy any party

does not alter the ordinary rule of the common law as to revocation by

death. And although the expression of the Act of 1889, 52 & 53

Vict. c. 49 (s. 1) simply says that tlie "submission" shall be

" irrevocable," this ])robably means no more than that the authority

shall not be revoked b\' any i)arty as in the Act of 3 & 4 W. IV. (per

Brett, L. J., in Smith v. Nelson, 25 Q. B. D., at p. 550).

Though not directly within the rule of the principal case, it may be

a convenient place here to refer to the point as to the constitution of

the aiathority of an umpire. The authority of the arbitrators to appoint

an umpire is to exercise an act of concurrent judgment and choice,

and cannot validly be done by lot or by each arbitrator putting a name
or names into a hat, and agreeing to appoint the one whose name
should be drawn. Younff v. jMll/er (K. B. 1824), 3 B. & C 407;

In the Matter of Cassell (K. B. 1829), 9 B. & C. 624: Ford v. Jones

(K. B. 1832), 3 B. k Ad. 248; Pescod v.. Pcsrod (21 Dec. 1887), 58

L. T. 76. But an appointment by lot out of two, each of whom has

been agreed to as a fit person by both arbitrators, has been held good.

Neale v. Ledger (K. B. 1812), 16 East, 51, 14 R. 11. 283, followed in

Re Hopper (1867), L. R., 2 Q. B. 367, 36 L. J. Q. B. 97. But the

Court of Session in Scotland have decided dilferently. Smith v. Liver-

poof and London, Globe Insur. Co. (1887). Court of Session, 4th series,

Vol. 14, p. 931.
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AMERICAN NOTES.

The doctrine that at common law either party may revoke the arbitration

before award is stated in Bank of Monroe v. Widner, 11 Paige (New York

Cliancery), 529 ; 43 Am. Dec. 769 ; but this is changed by the New York

•statute. " There can be no doubt that a submission can be revoked at any

time [n-Gvious to an award," but bringing an action on the same cause of

action does not work a revocation. Kuans y. Jenkins, 11 Vroom (New Jer.sey),

288; "20 Am. Rep. 237. (But bringing suit to enforce a mechanics' lien

revokes the submission ; Paulsen v. Mauske, 120 Illinois, 72 ; 9 Am. St. Rep.

532.)

Submissions being naturally revocable, an agreement not to revoke is in-

valid. People V. Nash, 111 New York, 310 ; 7 Am. St. Rep. 747 ; 2 Lawyers'

Reports Annotated, 180, citing the principal case. See Buckwaller v. Russell,

119 Tenn. St. 495 ; Tohey v. County of Bristol, 2 Story (U. S. Circ. Ct.) 80U
;

Poirer v. Power, 7 Watts (Penn.), 205.

Mr. Morse cites the jwincipal case (Arb. and Award, p. 230), althougli he

does not tabulate it, and he also cites Allen v. Watson, 16 Johnson (New York),

205; Marseilles v. Kenton's Executors, 17 Penn. St. 236; Aspinall v. Tonseif,

2 Tyler (Vermont), 328; Tyson v. Rohinson, 3 Iredell Law (North Carolina),

533 ; Peter's Adm'r v. Craig, 6 Uana (Kentucky), 307 ; Leonard v. House, 15

<ieorgia, 473.

Section II. — Whe7'e the Court ivill order {or indirectly

compel) a reference.

No. 2. FILMER v. UELBER.

(c. p. 1811.)

PULE.

The attorney in an action has a general authority to

consent to an order of reference ;
and the Court will not

set aside such order on an affidavit of the party denying

the authority.

Filmer v. Delber.

3 Taunt. 4Sfi (s. c 12 R. K. 688).

Clayton, Serj., moved to set aside an order of nisi prms [486]

lay which this cause liad been referred to a barrister, on an

affidavit by the defendant, stating that she had expressly desired

her attorney not to consent to any rule of reference. No step had
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yet been taken by the arbitrator, excepting that he had appointed a

di.stant day for a meeting, in order to give time for this motion. In

answer to a question by the Chief Justice, whether there was any

precedent for the Court's interference in such a case, Clayton, Serj.,.

cited the case of Doe d. Carlisle v. Morpeth, 3 Taunt. 378, where

the Court intimated that an apphcation might be made to them to

vary the terms of the rule of reference.

Mansfield, C. J. That was where it was thought that the inten-

tion of the parties had been misunderstood ; but here is an express

agreement to refer properly entered into by counsel and attorney ;

it is now said that they had no authority to enter into that agree-

ment ; if so, the defendant's remedy is by action against her attor-

ney. There would be no end to these applications if the Court

were to interfere ; such interference would lead to collusion ; when

a party did not like the prospect of the reference, he would say

that he had never given his attorney authority to refer.

Rule refused.

ENGLISH NOTES.

In Faviell v. Eastern Counties Ru'dway Co. (1848), 2 Exch. 344,

17 L. J. Ex. 223, the rule was applied to the attorney acting for a

corporation, although it was urged that the corporation could itself

have entered into a binding agreement of reference only under seal.

The rule was again followed in Smith, v. Troup (C. P. 1849), 7 C. B.

757, 18 L. J. C. P. 209.

But an attorney acting for an infant cannot give a valid consent ta

an order of reference so as to bind the infant. Blddell v. Dowse

(K. B. as Court of error, 1827), H B. & C. 255. This however doe?

not prevent the award being enforced against parties who are sui juris..

Wrightson v. Byirafer (1828), 3 M. & W. 199. And executors and

the estate of a testator may be bound by it, although the persons

under disability ai-e not, and may hold the executors liable for a derns-

fnvit. In re. W,rrner (1844), 2 Do^yb & L. 148, 13 L. J. Q. B. 370.

Although the attorney acting for an infant has not as such an}- author-

ity to consent to an order of reference, the Court of Chancer}- has .some-

times made such an oi-der on the ground of its appearing to be for tho

benefit of the infant to do so; and in such a case will make the award

binding on the infant. Davis v. Paf/e (1804), 9 Ves. 350; Bishop of

Rath and. Wells (a decision of Lord Nottingham), referred to in Har-

vey V. Ashley, 3 Atk. 613.

Partnership does not of itself constitute aTi implied authority to a

partner to bind the other partners li ,-
;i stilunission. Stead v. Salt (1825),
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10 Moore, 389, 3 Bing. 101. But tlie ])artiu'r .submitting for tlie firm

is himself bound to i)erform the luvanl. Sfanijford v. Green, 2 Mod.

228.

Tlie attendance of a l>arty at a reference made under a judge's order,

is evidence of his consent to the reference. 1J'/iarfi>)i v. King (1831),

1 Mood. & Rob. 9G. So is an indorsement made under the hand of the

parties on the order of reference. Lieresleij v. Gilmore (18(36), L. 1\.,

1 C. P. 570, 35 L. J. C. P. 351. And in either case an action will lie

upon the award in respect of the implied promise given by the consent

to the reference.

AMERICAN NOTES.

The principal case is cited with approval by Weeks (Attorneys), section 22:2,

citing no others. The attorney may consent to tJie reference and stipulate as

to the referee's compensation. Such a stipuhitioii is "the consent of the

parties in writing," within the statute. Mdrh v. Cit;/ of Buffalo, 87 New
York, 184. The Court said :

" In all that properly relates to the conduct of a

trial, the attorney represents the party and is his authorised agent. The attor-

ney's agreement and stipulation within the lioundaries of that authority is the

agreement and stipulation of the client, and binds the latter as if he himself

liad personally made it."

^0. 3. — WTLLESFORD r. WATSON.

(CII., FILL COrKT (IF Al'l'KAL, 1873.)

lU'LE.

Where an action is bronglit upon a contract eontainino;

un arbitration clause, the Court will, on the application of a

defendant, liberally apply tbe provision of section 11 of the

C L. P. Act ISo^r (now end^odied in ss. 4 & 27 of tbe

Arbitration Act 1889) for having the matter referred to

iirbitration.

It is no valid argument against the application that the

arbitrator may give a wrong decision npon a point of law.

such as the construction of the contract, and that there will

be no appeal. For the finality of the decision is presum-

ably one of the objects intended In" the clause.

Nor is it an objoction that there may be other defend-
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ants who would be barred from insisting on an arbitration

by reason of tlieir not having been all along willing to have

the matter referred.

Willesford v. Watson.

42 JL. J. Ch. 447-4.52 (s. c. L. R. 8 Ch. 473-481, 28 L. T. 428, 21 W. R. 350).

[ 448] The plaintiffs were the owners of an estate in the county

of Devon, called Capel Tor, and the bill was filed to restrain

the defendants, who were lessees of the mines and minerals under

the estate, from making use of a shaft sunk through the plaintiffs*

land for the purpose of working the adjoining mines, of which the

defendants were also the lessees under Earl Fortescue.

The lease by the plaintiffs to the defendants was dated the 25111

of April, 1866, and contained tlie following clause :
—

" Provided always, and it is hereby agreed and declared that if

and whenever any dispute, question or difference shall arise

between tlie said parties to these presents or their respective

heirs, executors, administrators or assigns touching any dues or

moneys payable or retaina1)le, under the.se jiresents, or the price

to be paid for any engine, machine or appaintus taken by the les-

sors, their heirs or assigns, in pursuance of the provisions in that

behalf hereinbefore contained, or touching tliese presents, or any

clause or matter or thing herein contained, or tlie construction

hereof, or the working of the said mines, or any compensation or

satisfaction to be paid or made, or any other thing to be done

under the covenants by the lessees herein contained, or touching

the rights, duties and liabilities of either party in connection with'

the premises, the matter in difference shall be referred to two arbi-

trators or their umpire, pursuant to, and so as in all respects to-

conform to the provisions in that behalf contained in tlie Common
Law Procedure Act 1854."

The plaintiffs, on discovering that the defendants had sunk a

shaft through the plaintiffs' land in a slanting direction into the

adjoining land of Lord Fortescue, and were making use of it for the

purpose of working the mines under Lord Fortescue's lands, and
bringing minerals and refuse therefrom into the plaintiffs' land,

objected to this being done without a licen.se, which they were
willing to grant upon reasonable terms ns to compensation. No
agreement, however, could be come to, and the bill was accord-

ingly filed for an injunction. Tiici.iiiiou, two of the defendants
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took out a suninions to stay proceedings, and to refer the matters

in dispute to arbitration, under the 11th section of tlie Common
Law Procedure Act 1854 (17 & 18 Vict. c.

125).i

The summons was adjourned into Court, and upon the hearing,

WiCKENS, V. C, was of opinion that the defendants were entitled

to the order. It appearing however, that one of the defend-

ants had * not joined in the application, the order was not [*-44'.>j

drawn up until he also had consented to be bound by the

judgment.

The plaintiffs now appealed from the order.

Mr. Greene and Mr. Dunning, for the appellants. The question

raised by the bill is not within the agreeujent to refer to arbitra-

tion, and the Court has no jurisdiction. The lease is only for the

purpose of working the mines under our land, and it has nothing to

do with those under Lord Fortescue's land. Cook v. Catclvpole, 3-1

L. J. Ch. 60 ; Cooke v. Cooke, L. R., 4 Eq. 77, 36 L. J. Ch. 480
;

Wood V. Rohso'ii, 15 W. II. 756 ; In Wheatlci/ v. The Westminster

Brj/mho Coal and Coke Corapamj, 2 Dr. & S. 347 ; wliat had been

done was admittedly done in pursuance of the powers of the lease,

and that case therefore has no application. In the next place, this

is not a proper case for making the order. It is simply a question

of law whether the defendants are entitled to bring minerals .from

a foreign mine upon our land, and an arbitrator could not give us

the injunction we ask for by our bill.

They referred also to Llanelly Raihvay and Bock Company v.

London & North Western Raihvay Company, L. Iv. 8 Ch. 943, L. R.

1 The .section enacts a.s follows ; daiits or any of them after ajipearance,

" Whenever the parties to any deed or and before plei or answer, upon beinjr

instrument in writing to be hereafter satisfied that no suflicient reason exirts

made or executed, or any of them, shall why such matters cannot be or ought not

agree that any then existing or future to l)e referred to arbitration accoi'ding

differences between them or any of them to such agreement as aforesaid, and tliat

sliall be referred to arbitration, and any the defendant was, at the time of the bring-

one or more of the parties so agreeing, or ing of sucli action or suit, and still is ready

any person or persons claiming through and willing to join and concur in all acts

or under him or them, shall nevertheless necessary and proper for causing sucli

commence any acti(.m at law or suit in matters so to be decided by arbitration, to

equity against the other party or parties make a rule or order staying all j)roceed-

or any of them, or against any person or ings in such action, or suit, on such terms,

persons claiming through or under him as to costs and otherwise, as to such Court

or them in respect of the matters so agreed or judge may seem fit. Provided always

to be referred, or any of them, it shall be that any such rule or order may at any

lawful for the Court in which such action time afterwards be discharged or varied

or suit is brought, or a judge thereof, on as justice may require."

ajiplication by the defendant or defeu-
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7 Ap. Cas. 550, 42 L. J. Ch. 884 ; and to Witt v. Corcoran, L. 11.

8 Ch. 476 n., 6 Notes of Cases, 133; W. N. 1871, p. 144.

Mr. Dickinson, Mr. Charles Hall, and Mr. Eoiner, appeared for

the respondents, but were not called upon to support the order.

The Lord CiiANCELLOi;. We all agree that tlie Vice Chancellor

has come to a right conclusion in this case. The whole argument

has really depended upon two things ; first, upon the construction

of the agreement ; and secondly, upon the construction of the Act

of Parliament.

With respect to the agreement, one cannot l)ut he struck with

these two points ; first of all, that it is as absolute a contract as the

law permitted these parties to make inter se, that such questions

as this agreement according to its true construction refers to, shall

be referred to arbitration. It does not give the one party or the

other an option, which the other may dissent from; but all the

parties to this agreement are bound by it as far as such a contract

can bylawl)ind them. Then what is it which they are to refer

to arbitration ? It struck me throughout that the endeavour of the

defendants has been to require this Court, in dealing with a clause

of this description, to do the very thing whicli the arbitrators ought

to do ; that is to say, to look into the whole matter, to construe the

instrument, to decide whether the thing which is complained of is

inside or outside the contract, and then to limit the arbitrator's

power to those things which are determined to be within it. In

all such cases the real question between the yiarties is whether it

is within or whether it is without tlie contract. Plere, with even

more than ordinary care, the parties seem to have taken pains to

throw in words that coverall things collateral as well as all things

expressed, because that which they agree to refer is every question
;

first of all " toucliing nny dues or moneys payable or retainable

under these presents;" that no doubt is something provided for

expressly by the agreement; secondly, " or the price to be paid for

any engine, machine or apparatus taken by the lessors, their heirs

or assigns, in pursuance of the provisions in that behalf hereinbe-

fore contained ; " that again is a thing which is within the pro-

visions of tlie lease ; thirdly, " or touching these presents, or any

clause or matter or thing herein contained or the construction

hereof." Whenever, therefore, there is a dispute between the par-

ties as to whether the instrument, according to its true construc-

tion, does or does not warrant a particular tiling to be done, they
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have agreed that that shall be referred to arbitration, and it would

be extravagant tu .say that if the Court think that accord-

ing to the true construction of the * instrument the tiling [* 450]

ought not to be done, therefore the dispute is not to be

referred to arbitration.

But it does not stop there. After having thus exhausted ap-

parently everything which is necessarily within the terms of the

lease, it goes on to say, " or the working of the said mines."

What can be larger ? Any question whatever as to tlie working of

the mines is to be referred. Then it goes on with another pro

vision— " or any compensation or satisfaction to be paid or made,

or any other thing to be done under the covenants by the lessees

herein contained." The lessors, as I observed in reading the lease,

reserve to themselves a right to interfere with the workings and

privileges of the lessees, making them compensation. Then, all

that having been said, these words are superadded to the whole,

"or touching the rights, duties and liabilities of either party in

connection with the premises." Now these words, "in connec-

tion," evidently are apt to include, and I think must have been

intentionally used to include, everything relating to the demised

property and the use of it, even though it might arise out of col-

lateral matters between the parties, and I cannot but think that

the very facts of this case and the nature of the present contro-

versy, independently of anything that I find in the letter of the

lease, strongly indicate the reasonableness of such a provision. I

do not suppose those words were put in in foresight of the exact

controversy which has arisen, Init, if they had been, their use would

have been very well illustrated by it, because the real controversy,

or at least one main part of the controversy, as I perceive by a let-

ter which is stated in the fifteenth paragraph of the bill, is this,

whether the objections which the plaintiffs are now making to the

manner in wdrich the defendants are using the mine are not against

the faith of the real contract between them, against the faith of

what passed in a matter as to which, as I should collect, the de-

fendants intend to say equity would preclude the plaintiffs from

acting contrary to what was really understood between the parties.'

1 am not going, of course, to say anything as to the way in which

the arbitrator, with all the evidence before him, may view that

point; but I cannot help thinking it reasonably clear that, under

those words in the arbitration clause, if, subsequently to the exe-
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cution of the lease, there had been communications between the par-

ties, and the landlords had given a verbal consent to something

which the lease did not authorize, and money had been expended

upon the faith of this thing being done, that would be a matter

which the arbitrator would with perfect propriety take into account.

So, if there were a contemporaneous collateral agreement having

any ec[uitable force which added something to, or took something

away from, the rights of either party, I cannot but think that these

words, " or touching the rights, duties and liabilities of either party

in connection with the premises," would perfectly authorize the

arbitrator, indeed, would make it his duty, to take all those mat-

ters into account, in order to see what were the mutual rights and

liabilities of the parties in respect of the demised property at the

time when the question arose.

Then, I also think, some doubt having been expressed about it,

that it would be perfectly within the arl>itrator's power to direct

money to be paid, if he thought money should be paid for some-

thing which he deemed to have been wrongfully done by the

lessees according to his view of their rights. It appears to me,

therefore, that there is no reason to doul>t that the present con-

troversy is within the terms of the agreement of reference, or that

the arbitrator would have as large powers as arbitrators ever can

have to do justice under it.

When we are told that this is an arbitrary tribunal, final and

witliout appeal, and so forth ; and that these are not tit questions

to go before an arbitrator, I think that the Legislature, by the Act

of Parliament under whicli the Court is now acting, have given the

answer to that argument. If parties choose to determine for them-

selves that they will have adomestic/o?'M»?, instead of the ordinary

Courts under that Act of Parliament and since that Act

[* 451] was passed, a -pHnia facie duty is cast \\\m)\\ the Courts * to

act upon such an agreement. The parties have made such

an agreement here; they probably knew what weie the reasons in

favour of determining these questions by arbitration, and what

were the reasons against so doing, and they have made it part of

their mutual contract that these questions should be so determined.

They cannot, therefore, be heard to complain if that part of the

contract is carried into effect.

Then it is said that the arbitrator cannot grant an injunction.

Beyond all possible doub.t, he cannot grant an injunction, but he
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might say that a particular thing was not to be done, and, there

being liberty to apply to this Court, this Court would grant an

injunction to prevent its being done. I agree that, if in the

present state of circumstances the Court saw there was a case for

now granting an injunction, that would be an extremely good

Teason for not sending the matter to arbitration. But nothing

has been said to us which has any tendency whatever to make us

think that in the present state of circumstances there is a case

for now granting an injunction.

Then with regard to the only other argument, namely, that it is a

condition precedent under section 11 of the Act to the obtaining such

an order as this that every defendant must, before the suit began,

have been willing, and mu.st still continue willing to go to arbitra-

tion. I do not think it is so, according to the true construction

of the section. The clause is certainly imperfectly expressed, and

looks very much as if it had undergone a process of amendment

at a time wlien the language was not very accurately considered,

but the substance of it is thi.s — it clearly gives a right to one of

several defendants to make the application to the Court, taking

notice that there may Ije more than one defendant. That by

itself tends to show that it does not mean to make it necessary

that the application should be the application of all the defend-

ants, unless afterwards there liad been such clear words as neces-

sarily to lead to that conclusion. But the words which follow

are — "If the defendant before the institution of the suit was,

and still is ready and willing." Does not tliat mean the same

defendant who is making the application ? And that view of the

meaning of the section is surely fortified by considering the whole

nature of the case. The nature of the case is this, that several

parties have met together, and by an agreement in writing have

determined that certain disputes slu^ll be referred to arbitration.

Those parties have a wish to have that agreement performed, and

it is not the dissent of somebody else whether he l)e a co-defend-

ant or whether he be a plaintiff, wliich ouglit to prevent the

Coiirt from performing it.

The result is, in my judgment, that the Vice Chancellor's

opinion is correct, and the appeal motion must be dismissed with

costs.

James, L. J. I am of the same opinion. With regard to one

argument pressed upon us. that we ought not to send the matter
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to arbitration, because the arbitrator would decide without appeal,

I can easily conceive that sensible men may possibly have had

that very thing in their view ; that they may even have preferred

running the chance of the arbitrator's making a mistake, to hav-

ing every matter in dispute between them brought into this Court

or a Court of law, to having the dispute heard by the Vice Ch.\n-

CELLOR, then on appeal by this Court, with perhaps an ultimate

appeal to the House of Lords. I can conceive that sensible men

may even prefer an arbitrator, to being at liberty to carry one

another through litigious proceedings in three successive Courts.

With regard to the other points, I entirely agree with wliat

the Lord Chancellor has said. It appears to me that any defend-

ant has a right to make this application, and that there is no

difficulty arising from the absence of another defendant. If this

Court saw that the thing could not be effected without the concur-

rence of somebody else who would not concur, that would be a

sufficient reason why the matter should not l)e sent to arbitration.

But if the other person is willing now to concur, there is no diffi-

culty in substance. I think there is no difficulty upon the words

of the section.

[* 452] * Mellisii, L. J. I am of the same opinion.

ENCiLISII NOTKS.

The section of the Arbitration Act 1889 (52 ^V: 53 Vict. c. 49), wliich

replaces and substantially embodies tin- 11th section of the Common Law
Procedure Act 1854, is tlie following: —

Section 4. "If any party to a sul)niissi(in, ov any ])erson claiming

through or under liini, commences any legal proceedings iu any Court

against any other party to the submission, or any person claiming

through or under liim, in respect of any matter agreed to be referred,

an}'' party to such legal proceedings may at any time after appearance,

and before delivering any pleadings or taking any other steps in the

proceedings, apply to that Court to stay the proceedings, and that

Court or a Judge thereof if satisfied that there is no sufficient reason

why the matter sliould not be referred in accordance witli the submis-
sion, and that tlie applicant was, at the time when the jtrocecdings were
commenced, and still remains, ready and willing to do all things neces-

sary to the proper conduct of the arbitration, may make an order staying^

the proceedings."

The cases in which a reference under tliis (Miactmcnt, or tlie corres-

ponding clause of the C. L. P. Act 1S54. has been ordered, are very

I
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numerous; and it niiiy be said geueraliy that the Cuiirt will not witli-

-out strong grounds refuse to make the order in a case coming within

the statutory conditions. The order always reserves liberty to applv;

and in effect places the matter in the same position as if the rcferciict'

had been made by^an order of Court.

The following are reported cases in which orders have been made un-

der the 11th section of the C. L. P. Act 1854. or the corresponding

section (4) of the Arldrration Act 1889: —
In Russell v. Pdhgrinl (1856), 6 El. & B). lUL'U, 2G L. J. Q. B.

75, there was a cross-claim under the contract which according to the

then system of pleading could not have been pleaded, and otherwise

there was no defence. The Court of Queen's Bench (Lord Campbell,

C J., Coleridge, J., "Wightmax, J., and Ekle, J.,) stayed the action,

so as, in effect, to compel a reference of both claims.

In Rh'sch V. Ln Thnni (1858), 4 C. B. (N. S.) 569, 27 L. J. C. P.

254, the contract was for sale of seed "warranted fair merchantable

<juality," with an arbitration clause in general terms. The action was

l)\'^ the purchaser for breach of warranty, and he pleaded amongst other

things that the defendant knew of the inferior qualit}-. T'he Court held

that the issue of fraud could not properly arise, and that there was no

reason why effect should not be given to the agreement to refer. The

order was made accordingly.

*In Selirjman v. Lc BovtUHey (1866), L. K., 1 C. P. 681, the Court

of Common Pleas in a full Court (Eele, C. J., Willes, J., Byles, J.,

and Montague Smith, J.,) followed the decision of the Queen's Bench

in Russell v. Pellef/yinl, svpra.

In Randegger v. Holmes (1866), L. E., 1 C. P. 676, an action on

a charter-party, the Court of Common Pleas (Willes, J., Erle, C. J.,

Byles, J., and jMontague Smith, J.,) considered that it was no an-

swer to the application under the 11th section of the C. L. P. Act

1854, to say that the difference was one of law as to the construction of

the instrument.

In Pleas v. Bah')- (1873). L. R., 16 Eq. 564, 43 L. J. Ch. 212, a

partnership suit had been instituted by a bill alleging breaches of the

partnership articles, and praying that accounts should be taken on the

footing of the partnership being dissolved. On the motion of the de-

fendant, V. C. Bacon stayed the proceedings (except for the purpose of

giving effect to an order which had been made appointing a receiver),

in order that the question as to the validity of the notice for dissolution

might be determined by arbitration.

In Russell V. Russell (M. R. 6th Feb. 1880), 14 Ch. D. 471, 49 L.

J. Ch. 268, there was a dispute arising out of a partnership. The

articles provided for the continuation of the partnership for a term of
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seven years subject to a certain power to give notice to dissolve, and

contained an arbitration clause in general terms. The defendant had

given notice of dissolution. The plaintiff sued for a declaration that

the notice was void, and for consequential relief. The defendant

moved under section 11 of the C. L. P. Act 1854. The plaintiff by

his affidavit stated that the defendant had under the circumstances-

set forth, formed a fraudulent sclieme to exclude him from the benefit

of certain business under the partnership, and that the notice of dis-

solution was given under this scheme, and not bona fide. The Master
OF THE Rolls (Sir George Jessel) observed that tlie only point was

whether this was a case in which the Court ouglit, in the exercise of

the discretion given to it by the Act, to refuse to allow the matter,^

which had been expressly agreed to be referred to arbitration, to be so-

referred. As a rule, he further observed, the cases in which that dis-

cretion ought to be exercised are few and exceptional. ''Persons enter

into these contracts Avitli the express view of keeping their quarrels

from the public eye, and of avoiding that discussion in public which

very often is a painful discussion, and which might be an injurj'' even

to the successful party to tlie litigation, and most surely would be st>

to the unsuccessful." The Master of the Rolls then combated tlie-

position which had been argued that an issue of actual fraud entitled

the person raising it to have the issue tried in open court. On this,

part of the judgment he concluded by saj'ing: " I for one do not wisli

to countenance the doctrine that the mere fact of a person— a partner

who has a contract in a deed to refer partnershi]) disputes to arbitration

— making a cl)arge of fraud against a co- partner, is sufficient to jjre-

vent the co-partner insisting upon a reference to arbitration. As I

conceive, the Court ought only as a matter of course to refuse the re-

ference upon investigating the circumstances, and where the person

charged with the fraud desires the inquiry in o[)en court." He further

observed that even in a case where tlie Court ought to exercise its dis-

cretion by refusing the motion, there must be sufficient ^>?'i»/(?^/"actV

evidence of fraud: that the circumstances set forth did not amount to

such a primd facie case; and the general charge of fraud amounted to

no more than a statement of belief, only calling upon the defendant

to deny the statement, which he did by his affidavit in reply. " I con-

sider therefore," he concluded, "that whether or not there may be

cases in which, at the instance of the person charging fraud, the Court

can properly refuse to refer the matter to arbitration, in the present

case there is no such prima facte case of fraud made out as

^ught to induce the Court to interfere as far as regards tlie exercise

of a judicial discretion; and therefore I think I ought to grant the

motion."
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The Railway Passengers Assurance Company were constituted under

a Special Act (in 18G4), containing a clause similar to section 11 (.f the

C. L. r. Act 1854 applying to all questions arising on any contract of

assurance made by them. Jn Minijie v. Rij. Pass. Ass. Co. (1881), 44

L. T. 552, the question in an action by tlie njpresentatives of one of

the assured was whether he had met his (h'atli by accident or disease.

A divisional Court (Pollock, B., and Stephen, J.,) held that there

was no reason why this question should not be referred to arbitration,

and stayed the action accordijigly. In Ilodysori v. Ry. Pass. Ass. Co.

(C. A. 1882), 9 Q. B. D. 188, there was a similar ai:)plication. The

Judge made an order, on the application of tin; defendants, to stay pro-

ceedings; and this had been alHrmed by a Divisional Court. In the

Court of Appeal, the Master of the Rolls (Sir G. Jessel), said;

"The plaintiffs here [who resisted the motion to stay [)roceedingsJ are

in the position of a i)arty applying, and if there is any reason why the

mattei' should not be referred to arbitration, it is their duty to bring

it forward and present it to the jmlge ; and if they cannot do so, the

judge is quite justified in being satisfied that there is no reason."

Lindlev, L. J., and Uowev, L. J., were of the same opinion; and the

order to sta}' proceedings was accordingls- affirmed.

Compagnic tin Senegal v. U'ttmls & Co. (1883), 53 L. J. Ch. KKi,

was an action arising out of a shipbuilding contract between the plain

tiffs and a firm of Smith & Co. Wood & (Jo,, as mortgagees of the

interest of Smith & (Jo., were made co-defendants with them. The
plaintiffs had moved for the appointment of a leceiver, and the defend-

ants moved for an order to stay in respect of an arbitration clause in

the contract. It was conceded that it was proper to appoint a receiver

in the interests of all parties. Mr. Justice Kay decided that he had

jurisdiction to grant the application to stay as well as by the same order

to appoint a receiver; and he made that t)rder accordingly. This deci

sion was followed by Stiklixg, J., in Piiii v Honrordiii (5 Feb. 1892),

1892, 1 Ch. 033, Gl L. J. Ch. 218.

In Cope v. Cope (1885), 52 L. T. GOT, the principal case is followed

by Kay, J., in an action brought by the executors of a deceased part-

ner against tlie surviving partner for winding up the affairs of the

partnership. The question argued was whether the matter in question

— the purchase of the share of a deceased partner— was within the

agreement of reference.

While it is clear, on the one hand, that the application to stay

will be granted unless reason is shown to the contrary, it is clear,

on the other hand, that the Ct)urt or Judge has a discretion to refuse

to grant it.



384 AKBITHATION.

No. 3. — Willesford v. Watson. — Notes.

It seems proper here to observe that the comparative frequency of

reported cases where tlie application has been granted or refused is no

aovt of measure of the comparative frequency of the actual cases which

(iccur. The cases where such ap[)lications have been granted with or

without a contest are exceedingly numerous, and fre(piently considered

unnecessary to report, as the ajjplication is almost of course; while the

reported cases on the other side nuist represent a large proportion of the

cases in which the discretion has been exercised. The following are

most of the reported cases in which the discretion has been exercised,

and the application refused: —
In the case of n'aflis v. Hlrsrh (1856), 1 C. V>. (N. S.) 81G, 2G L.

J. C. P. 72, an action by the purchaser arising out of a commercial

contract for purchase of linseed cake, the plaintiffs alleged that the de-

fendants had tendered a spurious imitation; and the Court refused an

application by the defendants to stay the action. Cockburn, C. J.,

said: "I think the Court ought to be reluctant to prevent an arbi-

tration where the parties have agreed to one; but as the Act gives us

a disci'etion, we must see whether the ])arty who objects makes out a

cas(,' for limiting the operation of the instrument. Now, it can

hardly be supposed here that the parties contemplated a question of

fraud arising. The plaintiffs allege that a gross fraud has been prac-

tised on them: and we do not think that is a [)ro]ier question to be

referred to two brokers. The defendants tlierefore cannot have a

rule." This decision shonld be compart'd with the judgment of the

Master of the Rolls (Sir G. Jessel) m Jiussell v. Jiussell, siqjra,

with the observation, however, that the judgnuMit of the Common
Pleas does not appear to have been cited to the INIa.stku of the Kolls;

and it is not clear what view the latter would have taken of the judg

ment if it had been cited. It must be taken however that the judg-

ment of the Common Pleas cannot, having regard to the judgment of

the Master of the Rolls, be accepted as la_ying down a hard and

fast rule that a charge of fraud is necessarily to be taken as a reason

compelling the Judge to exercise his discretion in the same way.

In the case of Vnok v. Catchpole, cited in the argument of the prin-

cipal case (1805), 34 L. J. Ch. GO, the action was for a dissolution

of partnership on the ground of misconduct. V. C. Wof)i) refused the

ap])lication. The Vice Chancellor in so deciding does not appear

to have considered he was exercising a discretion; but placed his deci

sion on the ground that the dispute did not arise out «^f the articles.

He thought the cause of action (if proved) was that the defendant had

broken through the articles altogether; and the question was not

fairly within the scope of the arbitration clause. It is very question-

able whether this decision could now be supported, liaving regard to
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the general tenor of the cases, and particularly the principal case, and
Russell V. Russell, supra.

Ill contrast with the two cases relating to the Railway Passengers

Assurance Compan}' already mentioned, is the case of Fox v. Railway
Passengers' Assur. Co. (C. A. 1885), 54 L. J. Q. B. 505. The com-

pany in this case had resisted the claim on the ground that the death

was a case of suicide or wilful exposure to danger such as exempted

them from liability under their contract. The Judge of first instance

had exercised his discretion by refusing the motion, but it was granted

by the Divisional Court. The Court ui Appeal reversed the decision

of the Divisional Court, and affirmed the refusal of the Judge, con-

sidering that the discretion of the Judge who refused a stay of the

action, ought not to be interfered with. BowEX, L. J., observed that

the section of the .special Act was similar to s. 11 of the C. L. P. Act

1854, and proceeded: "According to the old law an agreement to refer

did not oust the jurisdiction of the Courts; but that state of the law

being found to work hardship, the provisions of the Common Law Pro-

cedure Act 1854, section 11, were enacted, and under that section the

defendant could obtain a stay of proceedings. Both sections give

a discretion to the Court to stay an action which a plaintiff has a

right to begin."

In Lijon V. Johnson (1889), 40 Ch. D. 579, 58 L. J. Ch. 626, an

action by a partner in a medical practice against the other partner to

have it declared that certain benefits which the plaintiff took under the

will of a patient were not divisible as partnership profits, Kay, J.,

exercised his discretion by refusing a stay for the purpose of having

the matter referred.

In Davis v. Starr (C. A. 1889), 41 Ch. D. 242, 58 L. J. Ch. 808,

an action hy a dismissed employe against his employer, the Court of

Appeal affirmed the refusal of Kekewich, J., to grant a stay, on the

ground that the defendant (employer) having pending the dispute taken

the law into his own hands by dismissing the plaintiff", had disentitled

himself to say that he had been ready and willing to submit the matter

(/. e., the whole matter in dispute) to arbitration.

In Nohel Brothers Petroleum Co. v. Steuurrt (1889), 6 Times Law

Rep. 378, Lord Coleridge thought that as the action arose, not out of

a dispute on the contract, but out of alleged unfair conduct to prevent

the plaintiffs obtaining the benefits which should have resulted to them

from the contract, the matter should not be referred; and Willes, J.,

concurring, the motion was refused.

In Turnock v. Sartoris (C. A. 1889), 43 Ch. D. 150, where the ar-

bitration clause did not cover all the matter in dispute, the Court refused

to stay the action.

VOL. III. — 2-J
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In re Carlisle, Clerjrj v. Clegg (1890), 44 Ch. D. 200, 59 L. J. Ch.

520, North, J., exercised tlie discretion so far as to let the application

stand over in order to try first a question of law as to the construction

of the instrument, which he thought would be the only question.

In Bi'igldon Marine Palace and Pier Co. v. Woodhouse (14 April.

1893), 1893, 2 Ch. 486, 62 L. J. Ch. 697, it was held by North, J.,

that applications for further time to plead were not " steps in the pro-

ceedings " within section 4 of the Arbitration Act 1889, so as to bar

the right to insist on arbitration.

The cases of Randell v. Thompson (1876), 1 Q. B. D. 748, 45 L, -J.

Q. B. 713 (referred to under No. 1, pp. 363 & 366, sitpra). and Deutsche

Springstoff, &c. v. Briscoe (1887), 20 Q. B. D. 177, 54 L. J. Q. B. 4,

raised a question which appears to be of little importance since the

Arbitration Act of 1889. In the former of these cases, after disputes

had arisen oUt of a contract which did not contain an arbitration clause,

the parties referred the dispute to a specific arbitrator. No award hav-

ing been made, the 2:)laintiff revoked the authority, and brought an

action. Tlie defendant ai)plied for a stay under section 11 of tlie C
L. P. Act 1854. The Court of Appeal held that in order to bring tlie

case within the Act there must bo an existing agreement of reference

capable of being carried into effect, and that the authority having been

revoked, there was no such existing agreement. In the latter case

(Deutsche Springstoff, &r. v, Briscoe) tliere was an arbitration clause

in the contract providing that, if any dispute should arise, it should be

referred to two named arbitrators or an umpire, the powers of the C. L.

P. Act 1854 to apply to the reference. A dispute having arisen, the

defendant gave notice to proceed to arbitration. Tlie plaintiffs then

brought an action, and revoked the authority of the arbitrators. The

Coui't on the authority of Handell v. Thompson held that the defend

ant was not entitled to have the action stayed. It seems clear that in

either of these cases, if there had been nothing in the agreement ex-

pressly to negative the provision of section 1 of the Arbitration Act

1889, the authority would not, under the present law, have been re-

vocable. Whatever may be the authority of the two last-mentioned

cases it seems clear that, although the authority of a particular arbi-

trator might be revoked, and possibly the submission to a particular

arbitrator thereby rendered nugatory, a general agreement to refer

could not, even before the Act of 1889, be revoked, so as to prevent

the operation of section 11 of the C^ L. P. Act 1854. Piercy v. Young

(C. A. 1879), 14 Ch. D. 200, and see per Bowen, L. J., in Be Smith
and Nelson (1890), 25 Q. B. D. 547, 59 L. J. Q. B. 536, and p. 364.

szipra.

In Moffat v. Cornelius (1878), 26 W. R. 914, the plaintiff had
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revoked, or purported to revoke, the authority. The Court held that

Randell v. Thompson did not apply, on the ground that the contract

in question contained an agreement that the reference might be made

a rule of Court. Cockbukn, C. J., however, took the opportunity of

saying that he entirely dissented from the decision in Mandeli v.

Thompson, and would only follow it where he was absolutely bound

to do so.

AMERICAN NOTES.

There is no similar provision of procedure to our knowledge in this country.

The question of the effect of an arbitration clause in a contract is very

learnedly considered by Mr. Freeman in a note, 2 Am. St. Rep. 566. His

conclusions may be summarized as follows :
—

1. A general provision in a contract for arbitration of any dispute which

may arise thereunder does not oust the Courts of jurisdiction, nor bar a suit

either at law or in equity. Allegre v. Maryland Ins. Co., 6 Harris & Johnson,

(Maryland), 408; 14 Am. Dec. 289 ; Slone v. Dumis, 3 Porter (Alabama), 231;

Chamberlain V. Connecticut, Sfc. R. Co., 54 Connecticut, 472; Robinson v. Georges

Jns. Co., 17 Maine, 131 ; 35 Am. Dec. 239 ; Dur/du v. Thomas, 79 Maine, 221 ;

Wood V. Humphrey, 114 Massachusetts, 185; March v. Eastern Railroad. H)

New Hampshire, 571 ; 77 Am. Dec. 741 ; Haggart v. .Morgan, 5 New York,

422 ; 55 Am. Dec. 350 ; President, &fc. v. Penna. Coal Co., 50 New York, 250

;

While V. Middlesex Railroad, 135 Mass. 210; Kinney v. Baltimore, ^^c. Ass^v,

35 U'est Virginia, 385; 15 Lawyers' Rep. Annotated, 142.

2 Where the contract explicitlj' makes the determination by arbitrators of

amoants, values, quality, etc., a condition precedent to the maintenance of an

action, it is binding ; as in insurance and building contracts. Campbell v.

American, Sfc. L. Ins. Co., 1 McArtlnn- (Dist. Columbia). 246; 29 Am. Rep.

591 ; Leach v. Republic Fire Ins. Co., 58 New Hampshire, 245; Herrick v.

Belicnap, "21 Vermont, 673; Railroad Co. v. McGrnnn, 33 Penn. St. 530;

Condon v. R. Co., 14 Grattan (Virginia), 302; President, Sfc. v. Penna. Coal

Co., .50 New York, 250; Holmes v. Ricket, 56 California, 307; 38 Am. Rep.

54; Hood V. Harl.^horn, 100 Massachu-sett.s, 120; 1 Am. Rep. 89; Stephenson v.

Piscataqua F. Sf M. Ins. Co., 54 Maine, 55 ; Hanley v. Walker, 79 Michigan,

607 ; 8 Lawyers' Rep. Annotated, 207. To the contrary, however, LirerpooL

^c. Co. V. Creighton, 51 Georgia, 95; Mentzv. Armenia F. Jns. Co., 79 Penn.

St. 478; 21 Am. Rep. SO; Com. Union Ins. Co v Hocking, 115 Penn. St. 407;

2 Am. St. Rep. .562; Berry v. Carter, 19 Kansas, 135; Denver v. N. O.. <^'c.

Court Co , 8 Colorado, 61.

3. But if the condition is not clearly and explicitly precedent, and is merely

collateral, an action is not barred. Mark v. Nat. F. Ins. Co., 24 Hun (New
York Sup. Ct.), 565 ; Roroe v. Williams, 97 Massachusetts, 163 ; Cole Manuf.

Co. V. Collier, 91 Tennessee, 525 ; 30 Am. St. Rep. 898.

4. A provision in a contract that certain matters of estimate, involving no

disx'ute, shall be determined and certified by a certain person (as an engineer

or architect), is binding. Smith v. Brady. 17 New Y'^ork, 176; Herrick v.

Belknap's Estate, 27 Vermont, 673; Baltimore, S^-c. R. Co. v. Polly, 14 Grattan
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(Virginia), 447; Smith v. Boston, Sfc. R. Co., 36 New IIamp.shire, 458 ; Faunce

V. Burke, IG Penn. St. 469 ; 55 Am. Dec. 519 ; Hwlson v. McCartney, ;];5 Wis-

consin, 331 ; Butler v. Tucker, 24 Wendell, 447; Wldte v. Middlesex Railroad,

135 Mass. 21U.

Allen, J., in Presidml, ^^c. v. Pennu. Coal Co., 50 New York, 250, observed :

" An agreement of this character, induced by fraud or overreaching, or en-

tered into unadvisedly through ignorance, folly, or undue pressure, might well

be refused a specific performance, or disregarded when set up as a defence to

action. But when the parties stand upon an equal footing, and intelligently

and deliberately, in making their executory contracts, provide for an amicable

adjustment of any difference that may arise, either by arbitration or otherwise,

it is not easy to assign at this day any good reason why the contract should

not stand, and the parties made to abide by it and the judgment of the tri-

bunal of their choice. Were the question res nova, I apprehend that a party

would not now be permitted, in the absence of fraud or some peculiar cir-

cumstances entitling him to relief, to repudiate his agreement to submit to

arbitration, and seek a remedy at law, wheji his adversary had not refused to

arbitrate, or in any way obstructed or hindered the arliiti-ation agreed upon.

But the rule that a general covenant to submit to arbitration any difference

that may arise in the performance of a contract, or under an executory agree-

ment, is a nullity, is too well established to be now questioned ; and the decision

of the appeal of the present defendant does not make it necessary to inquire

into the reasons of the rule or question its existence. The better way doubt-

less is to give effect to contracts, when lawful in themselves, according to

their terms and the intent of the parties, and any departure from this prin-

ciple is an anomaly in the law, not to be extended or applied to new cases

unless they come within the letter and spirit of the decisions already made.

The tendency of the more recent decisions is to narrow rather than enlarge the

operation and effect of prior decisions limiting the power of contracting par-

ties to provide a tribunal for the adjustment of possible differences without a

resort to Courts of law ; and the rule is essentially modified and qualified."

See Morse on Arbitration, 91 ; May on Insurance, sect. 492; 2 Parsons on

Contracts, *707. Mr. Lawson (Contracts, sect. 318) acutely expresses the dis-

tinction as to the provisions in question, as follows : " The one imposes a

condition precedent to a right of action accruing ; the other endeavors to prevent

any right of action accruing at all." Citing Tredtcen v. Holman, 1 H. & C. 72,

31 L. J. Ex. 389.
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No. 4. CALEDONIAN RAILWAY CO. v. GREENOCK &
WEMYSS BAY RAILWAY CO.

(II. L. SCOTCH APPEAL, 1874.)

RULE.

Where an agreement containing a clause that all dif-

ferences arising under it shall be referred to arbitration,

is confirmed by an Act of Parliament, which requires the

parties to cnrry out the stipulations of the agreement ; it

is competent to either party to insist that the jurisdiction

of the ordinary Courts as to matters within the reference

is excluded, and that all disputes arising under the agree-

ment must be settled by arbitration.

Caledonian Railway Co. v. Greenock and Wemyss Bay Railway Co.

L. R. 2 H. L. Sc. 347-051.

In April, 1862, an agreement was concluded between the [•>47]

Caledonian Railway Company and the promoters of the

Greenock and Wemyss Bay Railway Company, who had applied

to Parliament for an Act of Incorporation, which passed in the

course of the session. By the agreement, which was scheduled

to the Act, the Caledonian Railway Company undertook to work

the projected line and also to cqntribute one-fourth to its capital.

The line was opened in 1865, and has been worked since comform-

ably to the agreement, which provided that the Caledonian Railway

Company should be entitled to one-fourth sliare of the net revenue,

in consideration of their contributions and assistance. It appeared,

however, that they soon became dissatisfied with their receipts.

In February, 1871, they brought the present action against the

Greenock and Wemyss Bay Railway Company demanding i)ay-

ment of several sums amounting to about £3480, independently of

interest.

The defenders pleaded, in the first place, that tlie action was

excluded by a clause in the agreement which provided that all

differences arising between the parties should be settled by arbitra-

tion ; and, secondly, that after clearing the proper expenses of

the Greenock and Wemyss Bay Railway, there was no surplus or

balance remaining to meet th" ^
- :"-• rlaim.
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[*348] * The Loed Ordinary (Lord Ormidale) sustained the

first plea, and dismissed the action. Against his order

the Caledonian Kailway Company appealed to the First Division

of the inner House, who, taking the assistance of three Judges,

of the Second Division, and making in all seven Judges, decided,

on the 2nd of July, 1872 (Scotch Reports, 3rd Series, vol. x.

p. 893), that the question " fell to be settled by arbitration under

the 18th article of the agreement ; superseding further con-

sideration of the cause until the said question should be settled

by arbitration in the manner prescribed by the Railways Clauses

Consolidation (Scotland) Act, 1845" (8 & 9 Vict. c. 33, s. 119).

Against this judgment the Caledonian Railway Company appealed

to the House.

The Attorney-General (Sir Richard Baggallay), and ]Mr. Kay,

Q. C, were heard for the appellants.

The Lord Advocate (Mr. Gordon, Q. C), and Mr. Cotton, Q. C,

appeared for the respondents; l)ut were not called upon to ad-

dress the House, whose judgnient was delivered at once, in con-

formity with the following opinion :
—

The Lord Chancellor (Lord Cairns) :
—

My Lords, the question in this case is, whether tlie respondents

were well founded in their first plea, which alleged that the ac-

tion brought against them was excluded bv clause 18 of the agree-

ment. That agreement was entered into witli the Caledonian

Railway Company, then an incorporated company. The con-

tractors on the other part were the promoters of the Greenock

and Wemyss Bay Railway, all, or some of them, becoming after-

wards its directors. The agreement would not, witliout more,

have been binding on the Greenock and Wemyss Bay Railway

Company, when incorporated ; and therefore it was scheduled to

the Act of Parliament which incorporated the Greenock and

Wemyss Bay Railway Company, and a special clause (the 59th)

was inserted, reciting that—
"An agreement had been entered into lietween the provisional

directors of the Greenock and Wemyss Bay Railway Conj-

[*349] pany and the Caledonian Railway * Company, in relation to

the construction and the maintenance of the railway and

other works by this Act authorized, the working and management
of the traffic thereon, the fixing and apportionment between tlie said

companies of tolls, rates, niul charges, and otlier matters in con-
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neotion therewith ; and it is expedient that the said agreement

should be sanctioned. The said agreement shall be, and the same

is hereby sanctioned and confirmed, and shall be as valid and obli-

gatory upon the company and the Caledonian Railway Company
respectively, as if those companies had been authorized by this

Act to enter into the said agreement, and as if the same had been

duly executed by them after the passing of this Act."

Up to this point, the enactment does no more than give statutory

validity to the agreement; but the clause proceeds in these

words :
—

"And it shall be lawful for the company (that is, the Greenock

and Weinyss Bay Railway Company) and the Caledonian Railway

Company respectively, and they are hereby required, to imple-

ment and fulfil all the provisions and stipulations in the said

agreement contained."

Now, my Lords, I apprehend it to be clear beyond the possi-

bility of argument, that wlien an agreement between two com-

panies who are coming for an Act of Parliament is scheduled to

the Act of Parliament, and when an enactment is found in the body

of the Act that each company shall be required to implement

and fulfil all the provisions and stipulations in the agreement,

every provision and stipulation in that agreement, becomes as

obligatory and binding on the two companies as if those provi-

sions had been repeated in the form of statutory sections.

To find what is the provision contained in the statute with

reference to the matter now under consideration, we turn to the

18th clause of the agreement, which is as follows; —
" All differences which may arise between the parties hereto re-

specting the true meaning or effect of this agreement, or the mode
of carrying the same into operation, shall, from time to time, so

often as any such questions or differences shall arise, be referred

t!> arbitration in terms of the Railways Clauses Consolidation

(Scotland) Act, 1845 (8 & 9 Vict. c. 33, s. 119)."

I am at present addressing myself to the argument which was

urged at the bar, that there was in this case nothing more than

one of those voluntary agreements or contracts to refer to arbitra-

tion, which, without more, would not exclude the jurisdiction of

the Court. But it appears to me to be entirely a misapprehen-

sion to describe this as a voluntary agreement. It has become a

statutory obligation. This 18th clause must now be read as if
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[*350] it were a * section of the Act, and as if the Act had said

in so many words that all differences which may arise

between the parties hereto respecting the true meaning or effect

of this agreement, or the mode of carrying the same into opera-

tion, shall, from time to time, be referred to and settled by arbi-

tration. It appears to me clear, beyond any doubt wliatever, that

we have here no room for the application of the doctrine which has

so much occupied the attention of the Courts as to the effect

of voluntary agreements, but simply to consider the case arising

upon an Act of Parliament forcing the parties to have their dis-

putes settled, not by the ordinary tribunals of the country, but l)y

a reference to arbitration.

There remains the question, is the dispute which has arisen a

difference between the parties " respecting the true meaning or

effect of this agreement, or the mode of carrying the same into

operation ?
" The Greenock and Wemyss Bay Railway Company

were to make, and to be at all events the nominal proprietors of,

their railway ; but, when made, it was to be worked ])y the Cale-

donian Company. The Caledonian Company were to contribute

.£30,000 to a capital which was to amount in the whole to j£120,000,

and the remaining £90,000 was to be provided by the Greenock

and Wemyss Bay Railway Company. In respect of their trouble

and expenditure in working the railway, the Caledonian Company

were, in the first instance, to have one-half (50 per cent.) of the

gross earnings, to compensate them for the working expenses.

The other moiety was to be placed in the hands of tlie proprietors

of the line, the Greenock and Wemyss Bay Railway Company, and

out of that other half, certain expenses connected with the main-

tenance of the line, and the maintenance of the Greenock and

Wemyss Bay Railway Company, were to be deducted. Up to that

point there is no dispute between the parties, and those deduc-

tions have from time to time been made in a manner against

which no complaint is alleged. But then, over and above the

capital of £120,000, the Greenock and Wemyss Bay Railway Com-

pany were to be allowed to borrow £40,000, and liad what are

called borrowing powers given to them for that jairpose. Those

borrowing powers were in substance an incorporation of the ordi-

nary Clauses Consolidation Act, with which your Lordships are

familiar. Mortgages of the undertaking were to be created

[*':'>51] nor * was there any limitation whatever of the (trdinary,

characteristics which borrowincr Dovvers possess.
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The agreement went on to provide that after the expenses to

wliich I have referred were deducted, the net earnings were to be

divided, three-fourths being received by the Greenock and Wemyss
l>ay Railway Company, and one-fourth by the Caledonian Railway

Company.

The difference which lias arisen between the parties here is not

respecting the true meaning or effect of this agreement, because

the words of the agreement are clear and plain enough, but re-

specting the mode of carrying the agreement into operation, hav-

ing regard to the paramount rights- of the mortgagees which the

Legislature has allowed to be created. The contract to refer to

arbitration is clearly obligatory, and it is equally clear that a dif-

ference has arisen as to the mode of carrying the agreement into

operation, and, if so, Parliament has ordered that it shall be

referred to the decision of an arbitrator.

It appears to me that the action in the Court of Session is

excluded by the 18th clause of the agreement, and therefore, con-

currently with the Judges in the Court below, I humbly move

your Lordships to dismiss this appeal with costs.

Lord Chelmsford :
—

My Lords, my noble and learned friend has put the question

before your Lordships so very clearly, that, agreeing as T do entirely

with him, I do not think I can usefully add anything to what he

has said.

Lord Hatherley :
—

My Lords, I am of the same opinion.

Lord Selbokne :
—

I also am of the same opinion.

Judgment ajfinn.cd ; and aijpeal di^r.ii.'^sed. with costi^.

ENGLISH NOTES.

By the common law, an agreement to i-efer all matters in difference

to arbitration does not oust the jurisdiction uf tlie Courts; nor can a

person b}' his mere voluntary agreement prechide himself from seeking

relief in the Courts". T/w)u./>so)) v. Charnock (1799), 8 T. R. 139; Cooke

V. Cooke (18t)7), L. R., 4 Eq. 77, 36 L. J. Ch. 480. But where an action

is referred by order of the CiMirt, or where a submission has been made

a rule of Court under the Act 9 Will. II L c. 15, the jurisdiction of the

Courts is so far ousted as to preclude an a[)plication to any other Court

tlum that to which the rule or order belongs. Hardimj v. Wickham.

(1831), 2 J. & H. 676. Tlie efiect of tlie 4th section of the Arbitration
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Act 1889, and other similar general statutory proAisions, have been

considered under the preceding ruling case No. 3, ante, pp. 380 et set/.

The above ruling case exemplities the distinction whei'e there is a

positive statutory enactment requiring parties to submit their differ-

ences. The following cases under various statutes may be referred to

as illustrations of the same principle.

The Acts relating to benefit building societies have given rise to a

number of these cases.

The Municijial Permanent Investment Bu'ddmy Soclefy v. Kent

(H. L. 1883), 9 App. Cas. 260, 53 L. J. Q. B. 290, was an action

where the Building Society sued the defendant (Kent), a member of

the society, for recovery of instalments due by him upon a mortgage

to the society. The defendant after putting in a defence had taken out

a summons to stay the action on the ground that the Court had no

jurisdiction to try it. The summons having been referred to a Divi-

sional Court, that Court made an order staying the action. That order

was affirmed b3' the Court of Appeal, and the society appealed to the

House of Lords. The question depended on the effect of the Building

Societies Act 1874, and the rules of the society made under that Act.

The 16th section of the Act enacts that tlie rules of tlie society- shall

sett forth {inter alia) " Whether disputes between the society and any

of '.ts members or any person claiming by or through any member, or

under the rules, shall be settled by reference to the Court, or to the

registi'ar, or to arbitiation." The 34th section provides for the ap-

pointment of the arbitrators, etc. in the case where tlie rules direct

disputes to be i-eferred to arbitration. And by section 36th " Every

determination by arbitrators or by the Court or by the registrar under

this Act of a dispute shall be binding and conclusive on all parties,

and shall be final to all intents and purposes, and shall not be subject

to appeal, and shall not be removed or removable into any Court of

Law, or restrained or restrainable by the injunction of any Court of

Equity; provided always that the arbitrators or the registrar or the

Court, as the case may be, may, at the request of either party, state

a case for the opinion of the Supreme Court of Judicature on any

question of law." The 49th rule of the society was as follows: "In

case of dispute arising between the society and any members thereof,

or the legal representatives of any member, it shall be settled by arbi-

tration, etc." The House of Lords affirmed the judgment of the

Divisional Court and of the Court of Appeal, deciding in effect that

the jurisdiction of the Court was ousted ' by the joint effect of the Act

1 Tliis word is here used for conve- frequently applied in tlie judgments. It

nienoe, in the loose sense in which it is docs not necessarily mean tliat the Courts
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and the rules. Lord Selbokxe differed in opinion, not on the ground

that such a consequence would not have ensued so far as relates to di;?-

putes tclthln the scope of the arbitration intended by the Act, but

that the disputes intended to be referred under the Act and rules

were disputes arising simply out of the members' contract with tlu'

society, as members, and not questions arising out of the relation

between mortgagor and mortgagee constituted by deed of mortgage.

The decision of the House of Lords in Tlie Municipal Permanent

Investment Society v. Kent in effect affirmed also the decision of the

Master of the Roll.s (Sir G. Jessel) in Wfight v. Monarch Buildin(j

Society (1877), 5 Ch. D. 726. 46 L. J. Oh. 649, and of the same Judge

and of the Court of Appeal in Hack v. London Frorident Building/

Society (C. A. 1883), 23 Ch. D. 103, 52 L. J. Ch. 541. The case was,

in the opinion of the majority, distinguishable from that which came

before the House in Mulkern v. Lord, in 1879.

In Mulkern v. Lord (1879), 4 App. Cas. 182. 48 L. J. Ch. 745, the

question had arisen under the older Building Societies Act (1836), 6

& 7 W. IV. c. 32, which by s. 4 incorporates the provisions of the Act

relating to friendly societies (10 Geo. IV c. 56), "so far as the same

or any part thereof may be applicable to the purpose of a building

society." The last-mentioned Act (s. 27) contained a clause to the

effect that provision should be made by the rules of the society speci

fying whether a matter in dispute between the society and a member

should be referred to a justice of the peace or to arbitrators; and also

contained a scheduled form of award of a very simple character. The

House of Lords, in effect, decided that this latter [»rovision was not

applicable to the purpose of a building society, at all events so far as

relates to questions between the society and members under their mort-

gages; and that the jurisdiction of the Court was not ousted by the Act

of 6 & 7 W. IV.

In the case of French v. Municipal Pcrynancnf Jlullding Society

(1884), 53 L. J. Ch. 743, Tearsox, J., refused to apply the decision

of the House of Lords in the case of Th" Muiiicipal Permanent Build-

in.fj Society v. Kent (H. L. 1883), 9 App. Cas. 280, 53 L. J. Q. B.

290, to an action between the society and a purchaser of property soM

under the powers of a mortgage by a member, although the purchiiscr

was also a member.

Subsequently to the decision of the House of Lords in Tlie Municipitl

Permanent Building Society v. Kent, the Building Societies Act 1884

."vre incapacitated from dealing with any Justice Bowen in London, Chaiham, ^'•

questions, hut that (jither party may insist Ihx-pr Hi/. Co. v. South Enstern Ihi. <^o
,

on exchiding the jurisdiction of "the or- {(\ .\. 1881), 40 Ch. D. 100, .58 L. J Vh.

dinary Courts. See the judgment of I>oril 75, cited p. 39G, post, R. C.
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(47 & 48 Vict. c. 41) was passed, winch by section 2 enacts tliat '' the

word 'disputes' " in the Building Societies Acts, or in the rules of

any society thereunder, shall be deemed to refer only to disputes

between the society and a member, or any representative of a mem-
ber *'in his capacity of a member of the society," unless it should

be by the rules otherwise provided. This was construed by the

Court of Appeal in Western, &c. Permanent Building Society v. Martin,

(1886), 17 Q. B. D. 609, 55 L. J. Q. B. 382, to exclude from the

operation of the Acts and rules disputes between the society as mort-

gagee and a member as mortgagor. And the clause in the Act of

1884 was likewise construed by Stirling, J., and by the Court of

Appeal in The Municipal Permanent Investment Building SocietTj v.

Mehards (1888), 39 Ch. D. 372, 58 L. J. Ch. 8, so as to exclude the

case of an action by the society' against former directors (who were

still members) of the society, for sums of money alh'gfd to have been

improperly received or retained by them, and for which they ought

to account. Stirling, J., takes occasion to observe that the Act of

1884 follows closely the language of the dissenting judgment of

Lord Selborne in the case of Mualrlpdl Permanent Building Sortetij

V. Kent.

But m a case intermediate in date between the two last-mentioued —
Walker Y. General Mutual Building Stcleti/ (C. A. 1887), 36 Ch. D.

777, it was held that a member who had withdrawn liMni the society was

still so far a member that the rules as to arl)itrati(iu luiglit be apj>lied

to him.

By ''The Railway Companies Arbitration Act 1859 " (22 iK: 23 Vict,

c. 59) it is enacted, by s. 2, that "Any two or more Railway Com-

panies, by writing under their respective common seals, may agree to

refer and may refer to arbitration, in accordance with this Act, anj' then

existingor future differences," etc. ; and, by s. 3, ''The Companies jointly

but not otherwise, from time to time, by writing under their resjiec-

tive common seals, may add to, alter, or revoke " any such agreement.

By s. 4, "Every reference or agreement in accordance with this Act,

except so far as it is from time to time revoked or modified in accord-

ance with this Act, shall bind the Companies, and may and sliall bo

carried into full effect." The Act contains ample provisions for mak-

ing the reference effectual, including a provision that the submission

may be made a rule of Court; and there can be no doubt that either

or any of the Companies who have entered into such an agreemo'

may effectually insist on the matter being decided by arbitration, to

the exclusion of "wa orainary jurisdiction of the Courts. The ^ocision

of the Court of Appeal in The London, Chatham,, & Dorer Ri/. Co.

V. South Eastern Ry. Co. (C. A. : <SS), 40 Ch. D. 100, 58 L. J. Ch.
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75, is important to show in what sense the jurisdiction of the Courts

is excluded m the case of an agreement under the Act; and tlie reason-

ing of the decision probably applies to all the cases within the prin-

ciple of the ruling case. One of the companies, who were parties to

an agreement under the Act, had brought an action against another

company, also a party to the agreoment, in respect of matters within

the scope of the reference„ The defendant compau}?^ raised in their

defence the question of their right to have the matter determined by
arbitration 3 but, at the hearing, did not raise the question, and went

into evidence on the merits. The Court of Appeal decided that the

existence of an agreement under the Act does not, in the strict sense

of the word, oust the jurisdiction of the Court; and they refused to

allow the question of excluding the jurisdiction to be raised on the

appeal. Lord Justice Bowen" takes occasion to observe in regard to

Lord Cairxs' judgment in the principal case (40 Ch. D. 109): ''I

cannot believe, on i-eading the case carefully, that Lord Cairns meant

to decide, or meant to indicate his own opinion to the effect, that the

jurisdiction of the Courts was ousted. I think his language must be

taken secundum siihjectam ynateriam. That was a case in which, from the

first one of the companies had insisted on this right; and Lord Caikxs,

whenever he uses language to the effect that the Act of Parliament is

obligatory, and that the parties are forced to have their disputes set-

tled by a reference to arbitration and not by the ordinary tribunals of

the country, is, I thiidv, dealing with a case where one of the parties is

asking for, and the other refusing, the right which Parliament said

should be granted."

The jurisdiction of the ordinary Courts is ousted (perhaps m the

strict sense of the word) where by express enactment in an Act of

Parliament certain matters are to be determined in case of difference by
Statutory Commissioners. And in such a case the proceedings of the

Commissioners are not subject to be challenged or reviewed by the

Courts even on grounds which would amount to misconduct in the (rase

of private arbitrators. So it was decided in tlif ca-^e of TJie Nnvri/ &
Enniskillen Rij. Co. v. The Ulster E//. Co. (185(;), 8 De G. M. & G.

487, where a bill had been filed for the purpose of setting aside an

award of The Railway Commissioners (who had succeeded to the func-

tions of the Board of Trade) under a Special Act made in 1847, by

which the proportion of the expense of altering the gauge of a certain

railway was to be borne by three railwa}^ companies in proportions to

be decided in case of difference by the Board of Trade. The Vice

Chancellor Stuart dismissed the bill, and an appeal was brought

before the Lords Justices Turner and Kxtgiit Bruce. Lord Justice

Turner gave an elaborate judgment to th'^ effect that the Court had
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no jurisdiction to entertain the matter; and, Lord Justice Kxight
Bruce giving no opinion, the judgment of the Vice Chaxcellor
was affirmed.

The clause of the Regulation of Railways Act 187o (oG t.^- 37 Vict,

c. 48, s. 8), which enables a party to apply to the Railway' Commis-

sioners " where any difference between railway companies is, under

the provisions of any general or special Act, required or authorized to

be referred to arbitration," has been held not to apply to a case where

there is merely an agreement under the poiners of the Railway Com-

panies Arbitration Act 1859, but only to cases where the reference is

contained in the Act. Great Western Ry. Co. v. Waterford &
Limerick Ry. Co. (C. A. 1881), 17 Ch. D. 494, 50 L. J. Ch. 513.

By the Railway and Canal Traffic Act 1888 (51 & 52 Vict. c. 25), s. 15,

"the provisions of any general ov special Act" in the clause of the

Act of 1873, are declared to include "the provisions of any agreement

confirmed or authorized by any such Act." This gets rid of the effect

of a decision of the Queen's Bench Division in Reg. v. Midland Jii/. Co.

(1887), 19 Q. B. D. 540, 56 L. J. Q. B. 585, but probably does not

supersede the decision in Great Western Ry. Co. v. Waterford &
Limerick Ry. Co.

The Agricultural Holdings Act 188o (46 & 47 Vict. c. 61), by sec-

tions 7, 8, 9, 57, enacts in positive terms that certain claims for com-

pensation by a tenant shall in case of difference be decided by

arbitration in the manner pointed out by the Act. In The Gaslight

and Coke Co. v. Holloway (1885), 52 L. T. 434, a Divisional Court of

the Queen's Bencli Division (Grove, J., and Maxisty, J.,) held that,

the Court having no jurisdiction to entertain such a claim, it could not

form the subject of a counter-claim in an action for rent by the land-

lord; and they struck out the counter-claim accordingly.

It should be observed that, although persons cannot by their agree-

ment oust the Courts of any jurisdiction, they may by a clear expres-

sion of the intention so frame a contract for the payment of money

that the obtaining the decision of arbitrators upon a matter of differ-

ence may be a condition precedent to maintaining an action for the

payment. Scott v. Avery (H. L. 1855), 5 H. L. C. 811, 25 L. J. Ex.

303. There are many cases illnsti-ating this, of which it ma^' suffice,

as a recent one, to cite Viney v. Bignohl (\ Dec. 1887), 20 Q. B. D.

172, 57 L. J. Q. B. 82. In Collin.'^ x. Locke on the otlier hand (J. C.

on appeal from Victoria, 1879). 4 App. Cas. 674, 48 L. J. P. C. 68,

where the agreement was that all disputes should be referred to arbi-

tration, and that the parties should not be entitled to maintain any
action in respect of the matters so svlnnittedas aforesaid except for the
amounts determined by the award, it was held that the latter clause

was a collateral stipulation and not a condition precedent.
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It lias been repeatedly decided that the Court has no jurisdiction to

grant an injunction on the application of one party against the other

part}' proceeding with an arbitration, whether under an agreement of

reference, or under the provisions of an Act of Parliament; although

it is suggested that the matter is outside the submission and that the

proceedings will be futile. North London Railway Co. v. Great

Northern Railway Co. (C. A. 1883), 11 Q. B. D. 30, 52 L. J. Q. B.

380; London and Blackvall Raihcay Co. v. Cross (C. A. 1886).

31 Ch. D. 354, 55 L. J. Ch. 313; Wood v. Lillies (29 Jan. 1892), 61

L. J. Ch. 158.

No. 5. — HOCH V. BOOR

(c. A. 1880.)

RULE.

Under the Judicature Act 1873 (36 & 37 Vict. c. 66),

s. 57 (now superseded and extended by the 14th section of

the Arbitration Act 1889, 52 & 53 Vict. c. 49), a judge

had jurisdiction to refer corapulsorily to an Official Referee

questions which involve a " prolonged examination of

accounts
;

" although the issues also involve questions of

fraud.

But, as a general rule, issues involving the character and

reputation of a party to an action ought not to be referred

against the will of the party affected by them.

Hoch V. Boor.

49 L. J. Q. B. D. 6f)5-G68 (s. C 4.'? L. T. 425).

Appeal from an order of Grove, J., sitting at Nisi [665]

Prius.

The plaintiffs claim was for damages for wrongful dismissal of

the plaintiff from the defendant's service as manager.

The statement of defence contained a paragraph justifying the

dismissal on the ground of the plaintiff's misconduct, negligence,

and incompetence during his service. And the defendant counter-

claimed for damages alleged to have been sustained by reason of

such misconduct, negligence, and incompetence.

An order for particidars having been obtained by the plaintiff,

the defendant delivered very lengthy particulars of alleged " mis-
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conduct, disobedience, negligence, and incompetence, and dates

and items of loss thereby." A great number of items were set

forth under different heads. There were particulars of the plain-

tiff's alleged misconduct in having from time to time made pur-

chases of goods for the defendant, who was a merchant, against

his express orders ; of the plaintiff having supplied goods to

customers abroad not equal to sample, and of his having wilfully

destroyed the samples remaining at home ; and there were a very

great number of dates and items taken from the defendant's ofiice

books with respect to instances in which, as was alleged

[* 666] on purchases by customers * abroad, the plaintiff had

erroneously invoiced wheat to the customers at incorrect

weights, and thereby overcharged them for the wheat actually

delivered, and the particulars mentioned these customers as having

objected to be " defrauded in weight." The plaintiff was to be

paid for his services as manager partly by receiving twenty per

cent, on profits actually made in the business.

At the trial, before Grove, J., and a jury, after tlie opening of

counsel, the Judge made the following order: —
" It is ordered that the issues in this action be referred to an

official referee, who is to make his report to the Court. By the

Court."

The plaintiff appealed from this order.

W. Digby Seymour and Smalman Smith, for the plaintiff. The

particulars furnished by the defendant show that the defence

raises serious issues involving charges affecting the plaintiff's

character and competence. Ke is entitled to liave those issues

submitted to a jury. Where fraud is alleged, as it is here, there

is no jurisdiction to refer compulsorily under section 57. Leigh v.

Brooks, 5 Ch. D. 592 ; 46 L. J. Ch. .344.

There was also a preliminary question of law as to what sort of

negligence would justify the dismissal, and on that ground the case

ought not to have been referred. Clotv v. Harper, 3 Ex. D. 198
;

47 L. J. Exch. 393.

They also referred to Longman v. Easf, 2 C. P. D. 142 ; 47 L.

J. C. P. 211 ; Pontifex v. Several, 2 C. P. D. 142 ; 47 L. J. C. P. 211
;

and Mellin v. Monico, 3 C. P. D. 142 ; 47 L. J. C. P. 211.

Willis and Morton Smith, for the defendant. An appeal should

have been made to the Divisional Court in the first instance. The
order appealed from is on the same footing as an order made at
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Chamber.s. There is jurisdiction to refer compulsorily under sec-

tion 57, even where questions of fraud are involved, though no

doubt in such cases the Judge's discretion ought to be sparingly

exercised. Pint here it would be impossible to try the issues raissed

by the defence and counterclaim before a jury. The particulars

are with respect to transactions relating to shipments of goods

abroad, extending over months, and a most minute examination of

a great number of documents is necessary.

W. Digby Seymour replied.

Brett, L J, The question in this case is, whether we can set

aside an order made by Mr. Justice Grove, referring the issues in

the action to an official referee.

A preliminary objection has been taken that the appeal is not

to this Court, but that it ought to have been taken to the Divis-

ional Court. The order was not made by Mr. Justice Grove,

sitting at Chambers and acting as a Judge in the place of the

Court in a matter which might be heard at Chambers, or before

the full Court, but it was made independently of the Court by a

Judge sitting at Xisi Prius. Section 39 of the Judicature Act of

1873 provides that, in all cases witliin the section (and this ca.se

is), any Judge sitting in Court shall be deemed to constitute a

Court. Therefore the order made by Mr. Justice Grove is made
by him as constituting a Divisional Court. It is an order, there-

fore, of a Divisional Court. I am of opinion that the appeal is

directly to this Court, and that the preliminary objection fails.

The form in which the order is drawn up strengthens the view

which I take from a consideration of the Act and of the difference

which exists between a Judge sitting in Cliambers and sitting in

his capacity of Judge of Assize. The order is that the report of

the official referee is to be made " to the Court," that is, to Mr.

Justice Grove, in that capacity.

As to the merits of this appeal [his Lordship here stated the

effect of the pleadings and particulars], the charge against the

plaintiff that he had overcharged customers abroad by putting

wrong weights in the invoices for the purpose of making a greater

profit on which to receive twenty per cent, is a charge of fi-aud.

The charge of wilfully destroying samples is now explained to

be a charge of negligence only, so that we have one charge of

fraud to deal with. As a general rule I adopt what was

said in Leigh v. Brooks by the Master of * the Rolls [* 667]

VOL. III. — '2(i
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and Lord Justice James. I interpret their meaning to be that,

in almost all cases where a charge of fraud is made and a man's

character is at stake, the matter ought not to be withdrawn

from a jury. But that rule is not an absolute one. There is

nothing in section 57 to except issues which involve a charge of

fraud. There must be some cases in which the rule ought not to

be applied. Here the charge of fraud involves an unusual and

necessarily prolonged examination of documents, because tlie only

way to show that the plaintiff fraudulently put wrong weights in

the invoices is by accumulating instances to show that he did it

systematically. That course involves an examination of a great

number of books and documents relating to purchases and ship-

ments of goods abroad, extending over months.

I therefore think that Mr. Justice GnovE had jurisdiction to

make the order appealed from, and I am not prepared to say that

he did not exercise his discretion correctly.

Cotton, L. J. The order appealed from is made under section

57 of the Judicature Act 1873. And the first question is, whether

the appeal ought not to have been taken to the Divisional Court.

Section 39 of the Judicature Act of 1873 jtrovides that any Judge

of the High Court mav exercise in Court or in Chambers all or anv

part of the jurisdiction vested in the High Court by the Act in all

cases and proceedings which before the passing of the Act might

have been heard in Court or in Chambers by a single Judge of &

Court whose jurisdiction is transferred to the High Court; and the

section ends, " In all such cases any Judge sitting in Court shall

be deemed to constitute a Court." I am of opinion, therefore, that

the order of Mr. Justice Grove was the order of a Court, and that

the appeal is properly brought here. The questions of substance

which arise are whether or not there was jurisdiction to refer,

and if there was, whether or not the discretion of the Judge has

been so wrongly exercised that we ought to interfere. In my
opinion there is no preliminary question of law to be tried. The

only questions are of fact, whether or not the ]»laintiff miscon-

ducted himself and disobeyed orders. I think tliero was such a

prolonged examination of accounts requisite for the decision of the

issues as to bring the case within the section. It is objected that

fraud is alleged and character involved. I should state my opinion

that even although there may be jurisdiction to refer some issues

because they involve a prolonged examination of accounts, it does



11. C. VOL. III.] SECT. II. — COMI'LL.SOKV KliFERENCE. 403

No. 6 — Hoch V. Boor, 49 L J. Q. B. D. 667, 668.

not follow that all ought to be referred, hut only those which can-

not be tried .separately. If there i,s a charge of fraud which can

be separated, that issue ought not to be referred, but should be

tried out in open court. But there may be issues raising questions

of fraud which^entirely depend upon a prolonged examination of

accounts ; issues which it is impossible for a jury to try satisfac-

torily, and it is then a proper course to refer them. Therefore 1

think that, though as a general rule issues involving fraud ou^ht

to be tried in court, there are cases in which they ought to be

referred. Here there is a doubt in my mind whether upon the

issues there is any question of fraud entirely unconnected with

the other issues. I think the whole matter depends upon an

examination of accounts and documents. 1 am therefore of opin-

ion that there was jurisdiction to make the order, and that we
ought not to interfere with it.

TiiESiGER, L. J. I can well understand that the plaintiff prefers,

where his character for honesty and competence is in question,

that the matter should go before a jury. I think it is a justifica-

tion for this appeal that primd facie issues involving fraud ought

not to be referred. But this rule is not without exception. The

Legislature has imposed a restriction as to the character of the

questions that may be referred compulsorily ; they must involve a

"prolonged examination of accounts," &c., but with this exception

the action may be founded on any ground whatever, and the issues

may be referred. I must add that, in a matter within the juris-

diction of a Judge to refer, and therefore fit for the exercise

of a judicial discretion, the Court will require a very

* clear case of manifest error before interfering with his [* 668]

exercise of that discretion ; but a strong case ought to be

made out for a reference when a charge of fraud is made. I am not

sure that I should myself have made the order to refer. Practically,

no doubt, an honest man accused of dishonesty might prefer to have

the charge, if it involved a prolonged and minute examination of

accounts, investigated by an ofiicial referee. However, here there

must necessarily be a considerable examination of documents as

regards most of the heads of the particulars. I am of opinion

that there was jurisdiction to refer, and that we ought not to

interfere with the discretion exercised by Mr. Justice Grove. I

agree in thinking the appeal lies to this Court.

Appeal dismissed.
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ENGLISH NOTES.

The principal case wa.s followed by a Divisional Court (Denmax, J.,

and Pollock, B.) in Sucker v. Rcujoziiie (1881), 44 L. T. 309, where

there were charges of misconduct made by way of defence to an action

for an account.

The latter branch of the rule is (following Lelglt v. Brooks, cited

in the principal case) given effect to by a Divisional Court (Dexman,

J., and Wills, J.), in Russell v. Harris (1891), 65 L. T. 752. Den-

man, J., in reference to Hoch v. Boor, and such cases, says: "The
principle upon which those cases turned seems to me to be this; where

the case is one in which an allegation of fraud is so mixed up with the

merits of the case as regards small matters of account and such like

things, that the two cannot be tried separately, then the whole matter may
be tried b}'^ a special or official referee." And then he distinguished

the case before him, in which the plaintiff alleged collusion between the

defendant and the architect who refused to certify, and considered this

to be a charge which the defendant was entitled to have tried by a jury.

The powers of the Court under the Judicature Act of 1873 (36 & 37

Vict. c. 66) to order questions to be referred to an official referee, did

not authorize the reference (except by consent) of the wliole action^

for section 56 of that Act only allowed any question to be referred to

him for inquiry and report; and section 57 only authorized a reference

of any question or issue of fact, or question of account, in a cause

requiring a prolonged examination of documents or accounts, or any

scientific or local investigation. Lonr/man v. East ; Pontifex v. Severn ;

MelUn V. Monico (c. a. 1877), 3 C. P. D. 142; 47 L. J. C. P. 211.

The power now given b}^ the 14th section of the Arbitration Act

1889 (52 & 53 Vict. c. 49), is more extensive. By that section the

Court or a Judge may in all civil cases di'der the whole cause or matter,

or any question or issue of fact arising therein, to be tried before

a special referee or arbitrator agreed on by the parties, or before an

official referee, (a) by consent of the parties who are sin juris ; or [b)

if the cause or matter requires any prolonged examination of docu-

ments, or any scientific or local examination which cannot, in the

opinion of the Court or a Judge, conveniently be made before a jury or

through the other ordinary officers of the Court ; or (r) if the question

consists wholly or in part of matters of account.

The result is to give the Court full powers in a large class of cases

in which, heretofore, the judge could and did exercise a strong moral

pressure upon the counsel conducting the case at nisi prius.

In Hurlhntt v. Barnett & Co. (1892), 189.3, 1 Q. B. 77 ; 62 L. J. Q. B.

1, the Court of Appeal expressly d-^cidcd that this clause of the Act of



R. C. VOL. HI.] SECT. 11. — CO.MI'ULSOKY KEFEjRENCE. 405

No. 5 — Hoch V. Boor — Notes

1(S89 is more extensive than tliat nf the Judicature Act of 1873, and

that the Court ha.s now jurisdiction to conipulsorily refer an action,

where they can see that part of the dis[)ute between the jnirties is

substantially a matter of account. But, as .shown by the case of

Unsscll V. Harris (siq^ra cit.), the Court will not. nnder the later Act,

withhold the right of a person charged with a fraud which can be

tried as a distinct issue, to have the question tried by a jury.

AMERICAN NOTES.

In New York it is held that there is no absolute fight to a compulsory

reference, even though a long account is involved, but that the circumstances

will be considered and the order refused if it would work wrong, hardship, or

oppression. Martin v. Wind.-^or Hotel Co., 70 New York, 101 ; Manor v. Genet,

(57 Barbour, 275.

If the issue involves a long account, a reference may be granted, altliougl;

one cause of action does not involve a long account. Place v. Clieeaebrough,

<J3 New York, :]15 (two judges dissenting). Even though one issue involved

the question of fraud, Hall v. U. S. Reflector Co., 14 N. Y. Week. Dig. 48 ;

affirmed, without opinion, 88 New York, 6.5."). The Court below said: " The
issue of fraud might properly be excluded from this view, but there are

numerous cases in which tiie question of fraud is considered a proper subject

of investigation by a referee when it is one of tlie elements in the defence or

con.stitutes a part of plaintiff's cause of action and nuist necessarily be passed

upon. . . . The question of fraud is one which in tlie (irdinary course of the

action should be submitted to a jury, l)ut it do(>s not follow that because one

of the issues presented is not referable in its natiu'e, an order of refere^'^-f'

may not be made." This authority disposes of a previous conflict of opinion

on the subject in the lower courts.

A very serious question has lieen raised in this country, however, whether

the legislature has any power in any class of eases except those in eiputy.

although involving a long account, to authorize a reference without the con-

sent of both parties, and thus deprive one party of a jury trial, which is

generally guaranteed by the constitutions. It has been held in a number of

States that no such power exists except in resp»ct to suit-; in equity, and such

is the holding under the Federal (constitution in resps^ct to cases in the Federal

Courts. U. S. V. Rathbone,2 Paine. 578 ; Grim v. Nm-ris. ir» California. 140 ; 7!>

Am. Dec. 206: McMartin v. Bingl/am, 27 Iowa, 2:54; Si. Paul, ^v. R. Co. x.

Card tier, 19 Minnesota, 132; Mills v. Miller. ') Xcbraska, 87; J^aiili.'^on v.

Halsei/, 88 New Jersey Law, 402 ; A verill C. A' O. Co. v. IWner, 22 Ohio State,

372 ; Plimpton v. Somerset, 33 Vermont, 283. But the contrary is held in Le/'

V. Tillotson. 24 Wendell (New York), 337. 35 Am. Dec. (524 ; Trihon v. Strn>r.

bridge, 7 Oregon, l.')8; Huston v. Wadsworlh. 5 Colorado, 213; Galbraith v.

McCormick, '2'^ Kansas, 706; Edwardson v. Gam/iart, 56 Missouri, 81 ; Cn/)i>

V. Henniker, .55 New Hampshire. 170; Leak v. ('oringinn. 87 North Carolina.

5f)l : }Jfad v. Walker, 17 AVisconsin. 180. See note. 70 Am. Dec. 208.

It lias recently been held in New York (142 N. Y. 236) that the defendant

nvj- n.')t compel a reference if he disputes the plaintiff's claim, although a long

acc(i;i'it i^; ronnterclaimed. Three judces dissented.
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Section III. — Execution of the award.

No. 6. —WADE V. BOWLING.

(Q. B. 1854.)

No. 7. — ANNING v. HARTLEY.

(EXCH. 1858.)

RULE.

Where a matter is referred to the arbitration of several

persons, or a certain number of them, the required number

must execute the award together, swiul ef semel.

But, where the Coiu^t considers that the objection is

purely formal, or otherwise involving no misconduct on

the part of the arbitrator, they will, under the power con-

tained in the modern Acts (c l. p. Act 1854, s. 8, re-

placed by the more general enactment of the Arbitration

Act 1889, s. 10). remit the award back to the arbitrators

to be re-executed.

Wade V. Dowling.

2.3 L. J. Q. B .302-304 (s. c 4 K. & H. 44 IS Jur. 728).

[302] This was an action upon an award

Plea— that no such award as in tlie declaration men-

tioned was made.

On the trial, before WiGHTM AN, J., at the Sittings at West-

minster in Easter term last, it appeared that an agreement of

reference had been entered into between the plaintiff and the

defendant, whereby all matters in difference relative to the sale

of some timber by the plaintiff to the defendant, were referred

to two arbitrators, and a third person as umpire. The agreement

stating " so as the award of the said arl)itrators and umpire or

any two of them be made in writing under their hands ready to

be delivered on," &c. The arbitrators and umpire met to

[* 303] consider the case ; and * after liearing the evidence, the

two arbitrators agreed upon wliat tlieir award should be

in every respect, except as regards the costs, wbi(di they agreed
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to leave to the decision of the umpire, and it was agreed tliat

when he had come to a decision the award should be drawn up

and he should send it to be .signed by one of the arbitrators

The umpire afterwards signed the award in London, and sent it

to one of the other arbitrators at Bristol, by whom it was tbere

also signed as appeared from the attestation clause. A verdict

was found for the plaintiff, leave being reserved to move to enter

the verdict for the defendant, if the Court should be of opinion

that the award was bad, being signed by one of the arbitrators

and the umpire at a distance from each other. A rule nisi for

this purpose was afterwards obtained, against which —
-T, Brown now showed cause.— The sole question is, whether

this award, being signed by one arbitrator at one place, and by

another arbitrator at a different place and time, is, on that ground,

void. To hold such an objection a ground for liolding the award

altogether void, would be going further than the Courts have

ever gone, and great mischief will result from so deciding. In

Little V. jVewtou, 2 M. & G. 351 ; 10 L. J. C. P. 88. two arbitra-

tors had delegated their authority to a third. Here, by the

terms of the reference, an umpire was appointed for the very

purpose of delegation.

[Crompton, J. After one had signed and before the other

signed, could they alter their minds ?]

That they might do.

[Crompton, J. When can it be said that the one who had

first signed was fionctus officio ^]

If all three had met and made up their minds as to the award,

the signing the award afterwanls apart i^ould not affect its

validity.

[WiGHTMAN, J. The award is the judgment itself.
]

Battye v. Gresley, 8 East. .'U9, is an authority against the

objection.

[Erle, J. The mental act is the award. Tbe pro(if of it is

the signing the award. There must be some interval betw^een

the one and the other, and the rpiestion is whether the interval

can be carried to the extent here.]

[Coleridge, J. If the award and the .signing were simnl e.t

semel, it would be all one act]

[Crompton, J. The arbitrators couM not separately enlarge

the time for making the award.]
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In 2 Chit. Arch. Prac. there are several cases referred to,

showing the grounds upon which awards will be set aside, and

none of them touch this case. He referred also to Stalworth v.

IMIS, 13 M. & W. 466 ; 14 L. J. Ex. SI, and Wright v. Graham, 3

Ex. 131 ; 18 L. J. Ex. 29.

Keating and Phipson, contra, were not heard.

Coleridge, J. I am of opinion that the rule .should be made

absolute. First, as to the principle upon which we are to decide.

I agree that in all matters of mere form we are to give a liberal

construction to the acts of the parties who are to carry out the

matters submitted to them by an agreement of reference. But

considering this, and also that no appeal lies upon the merits

from the decision of an arbitrator, it seems to me of importance

that the Courts should take care that the first principles of

justice are strictly observed. Now, in this ca.se we are bound to

give the parties what they stipulate for. Here the condition of

the jurisdiction of the arbitrators is, that the parties wi.sh to have

at least the joint judgment of two men who are to ngree together

down to the last moment when they execute their award, and it

was well said by the Court, in Stahrorth v. Inns, that something

may occur at the last moment which may make a change in the

opinions of both the arbitrators. Now, that is not carried out

when the award is executed as in the present case. "When was

it that the execution of the arbitrator, who signed first,

[* 304] was to take * effect? When can it be said that the joint

act of execution was effected ? It cannot be .said that the

execution of tbe one was complete when tlie other signed, when,

for all we know, neither had completely determined upon the mat-

ter at the particular time. Such an execution was not what the

jtarties .stipulated for During the intervnl, the mntter being

present to the mind of A, who signed first, he might alter iiis

mind, and B, when he signed, might do so for reasons, which if

he had heard what A. had to say. miglit linve been altogether

changed. All these considerations show the good sense of requir-

ing that all the parties should be together, and do the act of

execution of the award simul et semel. The precise point has

never been decided, but in Little v. Newton and Stalworth v. Inns,

the principle is clearly laid down, and in the latter case the Court

expressed a very strong opinion in favour of the objection. As

to the consequences of our decision, I think we shall do much
I
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more good by deciding in this way, and that our decision will

tend to prevent irregularities and inconveniences which a contrary

decision would admit of.

WiGHTMAN, -T. I am of the same opinion. It was necessary

that two persons should make the award, and when did this

become the award of the two ? The signatures might be a day

or a week after each other. It cannot be said that there was an

award of the two at the time when the first signed, and s(nn('-

thing might occur in the intermediate time which might atiect

the judgment of tlie arbitrators, and the parties to the submission

have a right to the joint judgment of both arbitrators, and that

they should together consider the circumstances of the case down

to the last moment. Strictly speaking, they cannot sign at the

very same instant, but if together at tlie time of signing, that no

doubt is equal to signing at the same instant. The rule, there-

fore, I think, should be absolute.

Erle, J. This is not the award stipulated for by the sub-

mission. That which was stipulated for was the joint judgment

of two out of the three persons appointed to arbitrate after heaiing

all the facts of the case and considering them until the giving of

judgment ; and if this execution of the award were held to be a

joint judgment, our decision would lead us to that which has, in a

manner, taken place here, namely, making the award by one con-

ditional upon another of the arbitrators afterwards consenting to

it. The inconvenience of such a decision is exemplified by the

case of a single arbitrator who, after he has made his award, sees

the matter in a different view, and applies to the Court upon an

affidavit to be allowed to alter his award. In the case of two

arbitrators, it is most important that they should jointly consider

the case down to the last moment, because at the very last con-

ference fresh light may break in upon the case and alter their

opinions.

Crompton, J., concurred. Eule absolute.

Anning v. Hartley.

27 L. J. Ex. 143-146.

This was a rule to set aside an award, on the ground that [145]

it had been executed by the arbitrators at different times

and places, and that the third arbitrator had heard evidence in the

absence of the parties or their r.tto'- ';'.
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Field showed cause, admitting the first ground as to the execu-

tion of the award, but producing an attidavit of one of the arbitrators,

stating that the cause had been referred to the deponent and an-

other person, F., with power, if they could not agree in their award,

to appoint a third person, and that they had appointed one S. to

act as third arbitrator ; that the deponent and F. were attended

by the attorneys and parties, and evidence was gone into on botli

sides; that deponent and F. could not agree as to the award, and

consented to go before S., the third arbitrator ; that they read over

Lo him their notes of the evidence ; that he desired to see two or

three of the witnesses, who were accordingly recalled and asked

a few questions by him ; but that, with this exception, he decided

on the evidence already taken before the other arbitrators. It

appeared, however, that notice had not l)een given to the parties

or their attorneys ; and he had then executed the award apart from

the other arbitrators. This affidavit, it is submitted, shows that

the award sliould simply be sent back to the arbitrators to bt.^

properly executed, as it is too much to infiict upon the plaintifi'

the penalty of losing the whole benefit of tlie award when there

has been merely a formal mistake, and no misconduct nor any

substantial miscarriage.^

Sharpe, for the defendant, in support of the rule. — The error

was not formal, but substantial ; and amounted to a total mis-

carriage of justice. The proceedings before the tliird arbitrator

were behind the backs of the parties, who had no opportunity of

attending to hear the witnesses re-examined, and suggesting ad-

ditional questions which might then appear to be necessary.

[Martin, B. Why should they have attended ? Tlie third

arbitrator was to decide between the arbitrators.^]

There is no case in which an award has been sent back to the

arbitrators after such a miscarriage.

[Watson, B. I have known of more than one such case in

which it has been done.]

[CuANNELL, B. No kind of conscious or personal misconduct

is imputed, nor even any gross disregard of proper rules.]

Pollock, C. B. This is a rule to set aside an award ; and upon

^ See Hoivitt v. Clement, 8 Sco. N. R. 672; 16 L. J. Ex. SO."?; also Wi/im v.

8.51 , Nlcliolls V. Warren, 6 Q. B. 61.5; Nicholson, 7 C. B. 819; 6 DowL & L.

U L J. Q. B. 75 ; and the Common Law 717, 18 L. J. C. P. 231 ; and Barmird v

Procedure Act, 1854, ss. 8, 14 ^ Wainwright, 19 L.J. Q. B. 42.3. And see
" See Baker v. Hunter, IG M. & W. //( re Morns, 25 L. .J. Q. B. 261.
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which there has been an application to send it back to the arbi-

trators. That is the course which the Court ought to take, if

possible, considering the great expense which the parties must

have been put to by the various meetings which have taken place

for the purpose of hearing evidence. The award is objected to on

two grounds. One is purely formal ; that tlie third arbitrator signed

the award at a different time and place from tlie others. No
doubt, as an award is a joint judicial act, where there *are [* 146]

several arbitrators, that is a fatal objection, and has been held

so to be, In re Lord v. Lord, 5 E. & B. 404, 26 L. J. Q. B. 34 ; but

still it is formal. The other objection is, that the third arbitrator

heard evidence in the absence of the parties and their attorneys. I

do not find, however, that there is the slightest imputation on tlie

conduct of tlie arl)itrators as to their intention. And it would be

indeed lamentable if we were not able to send back the award to

them to be set right, as otherwise all the expense already incurred

"will be thrown away ; whereas, when sent back to the same arbi-

trators, the error can be corrected at once. And I think we have

the power, and ought to exercise it. See In re Peterson v. Ayre,

14 C. B. 665; 23 L. J. C. P. 129.

Watsox, B. I am of the same opinion. The Court sends

back an award to the same arbitrators in such cases, when there

is no reason to believe that they are not to be trusted. And in

this case there is really no imputation u])on them ; we shall act

therefore in accordance with very many decisions in taking this

course.

Martin, B., and Channell, B., concurred.

Rule absolute to refer hack the award, to the arhitrators.

ENGLISH N0TF.8.

In the case of Stalworth v. Inns (1844), lo M. & W. 46G; 14 L. J.

Ex. 81, referred to in the ruling case No. 6, the Court refused a motion

to set aside an award executed by the arbitrators at different times and

places, but iutinuited ihat they would not enforce the award by attacli-

nient, or grant a rule calling upon the party to pay money under it.

In Wrhihi V. Grnhitm, (1848), 3 Ex. 131, 18 L. J. Ex. 29, the Court

refused to make a rule absolute calling u})on the party to pay money

under tlie award where the arbitrators had signed on different days.

" There is a great deal of good sense in saying, that where a matter

is referred to two persons to decide by a statement in writing, that
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writing must be made by the two together, a contemporaneous act;

because if one person signs at York on one da}', and another signs at

Exeter the following day, how are we to know that something ma}- not

have occurred in the meantime to induce one party to change his mind

if he could." Per Lord Craxwobth, C, in Eads v. Williams (1855),

•24. L. J. Ch. 531, oM.

So, the appointment of an umpire being a judicial act, both arbi-

trators must perform it together; and, the appointment not having

been signed by the arbitrators at the same time or in each other's

presence, the Court refused to make absolute a rule for an attachment

for non-performance of the award. Lord v. Lord (1855), 5 E. & B.

404; 26 L. J. Q. B. 34 (referred to in the ruling case No. 7).

On the same principle, where joint arbitrators have carried on .some

of the inquiries apart, although they signed tlie award together, it is

a ground for settiiifj aside the award, as being obtained b}' "undue
means." Plews v. Middleton (1845), G Q. B, 845. Tlie principle, as

to execution of the award as well as conduct of the proceedings by

joint arbitrators, is summed up in Russell on Arbitrators (p. 217 of

7th edit.) as follows: "As they must all act, so they must all act

together. They must each be nresent at every meeting; and the wit-

nesses and the parties must be examined in the presence of them all

;

for the parties are entitled to have recourse to the arguments, experi-

ence, and judgment of each arbitrator at every stage of the proceed-

ings brought to bear on the minds of his fellow-judges, so that by

conference they shall mutually assist each other in arriving together at

a just decision." This statement of the law is cited and approved by

Cresswell, J., in Re Beck and Jackson (1857), 1 C, B. N. S. 695, 700.

The award must follow the submission in point of form, as well as

of substance; and so where by the submission the award was to be in

writing under the hand and seal of the arbitrator, an award in writing

which did not appear to be under his hand and seal was held ill.

Henderson v. Williamson (1716), 1 Strange. 116. By the Arbitration

Act 1889 (52 & 53 Vict. c. 49, s. 2, and svhed.'), it is prescribed gen-

erally, that on a reference by consent out of court the arbitrators

shall make their award ih writing; and doubtless, under the Inter-

pretation Act 1889 (52 & 53 Vict. c. Q>\\), this applies to the award of

a single arbitrator.

Apart from any express stipulation in the submission, and apart

from the implied stipulation under the Act of 1889, it has been held

that a parol award may be good. Hanson v. Leuersedfje (1689),
Carthew, 156; s. c. 2 Ventr. 242; Raydings v. Wood (1735), Barnes,

54. In the former of these cases it has been pointed out that in parol

awards it is sufficient to show the snbsfnnoe; and furtli^r, that an,^
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uncertainty in tlie words in wliich the award lias (according to the

evidence) been given, may be assisted by evidence of a fact wliicli

would make tlie award certain; whereas, if uncei'tainty appeared on

tlie face of an award in writing, no averment deltors would have been

allowed to make it certain.

The power to refer back which had been expressly given to the

Court by the C. L. P. Act 18o4 (17 & 18 Vict. c. 125, s. 8), in refer-

ences by the Court, and in cases where the parties had consented to

the reference being made a rule of Court, was- extended by the Arbi-

tration Act, 1889, to all references. It is there enacted (52 & 5?> Vict.

c. 49, s. 10), that " in all cases of reference to arbitration, tiie Court or

a judge may fi'oni time to time remit the matters referred, or any of

them, to the reconsideration of the arbitrator or umpire."

An award made In' the person to whom the matter is referred is not

vitiated by the circumstance of another person joining in it; and

therefore, where the arbitrators had differed and the matter had conse-

quently gone before the umpire, an award purporting to be that of the

arbitrators and umpire (the arbitrators being fiincti officio) is good as

the award of the umpire. Beck v. Sargent (1812), 4 Taunt. 232;

Bates V. Cooke (1829), 9 B. & C. 407.

AMERICAN NOTES.

Mr. Morse says (Arb. and Award, p. 151) :
'' It is an imperative rule that

where the submission is to several arbitrators jointly, all must act together

during the proceedings. English and American authorities are alike agreed

upon this." And this is so even if a majority are empowered to make the

.award. Thompson v. Mitchell, 35 Maine, 281 ; Brower v. Kinfjs/et/, 1 Johnson's

Oases (New York), 331 ; Howard v. Couro, 2 Vermont, 492 ; Hoffv. Taylor, 2

Southard (New Jersey), 82.9; Towne v. Jaquith, 6 Massachusetts, 46; 4 Am.
Dec. 84; Green v. Miller, 6 Johnson (New York), 39; 5 Am. Dec. 184;

Nettleton v. Gridley, 21 Connecticut, 531 ; 56 Am. Dec. 378 ; Blin v. //ay, 2

Tyler (Vermont), 304; 4 Am. Dec. 738; BanniMer v. Read, 6 Illinois, 92;

Henderson v. Buckley, 14 B. Monroe (Kentucky), 236; Hills v. Home Ins. Co.,

129 Massachusetts, 345 ; McCrary v. Harrison, 36 Alabama, 577 ; Norfleel v.

Southall, 3 Murphy (No. Car.), 189; Harryman v. Harryman, 4'^ Maryland,

140; Hobson\. McArthur, 41 United States, 182; Moore \. Eicinfj, Coxe (New
Jersey), 144 ; 1 Am. Dec. 195, and note, 200, citing the first principal case.

-(Compare Glass, Sfc. Co. v. Meyer, 7 Colorado, 51.)

In Bulson v. Lohnes, 29 New York, 291, a submission was made to three,

with the provision that the award should be signed by them " or any two of

them." Only two met and acted at any time, although the other was notified.

Held, that the award signed only by the two was void vmder the statute,

although it would have been good at common law.

But if the submission is of a public nature, a majority may perform the act

-delegated. Patterson v. Lenritt, 4 Connecticut, 50 ; 10 Am. Dec. 98.
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Mr. Morse (Arb. and Award, p. 15:3), while citing, and conceding the doc-

trine of the principal cases, says, " This is certainly carrying the rule to a

point beyond what reason would seem to require. It is probable that so rigid

a doctrine would throw out many awards which justice would require should

be upheld."

Section IV. — Requisites of a good aicard.

No. 8. —BANDALL v. RANDALL.

(K. B. 1805.)

No. 9. HEWITT v. HEWITT.

(Q. B. 184L)

RULE.

An award must decide all the matters submitted, and

must be certain and final.

Randall v. Randall.

7 East, 80-83 (s. c. 8 K. K. COl-603.)

[80] Upon a rule to show cause why an attachment should not

issue against the plaintiff for non-payment of £20 19.s. 8f?., a

sum awarded against him ; it appeared that the parties by their

several bonds of submission referred to certain arbitrators to deter-

mine " all actions and controversies, &c., depending between them ;

and also of and concerning the value to be put on the hop-poles and

potatoes in certain land (described in the award as land first therein

after mentioned), and the workmanship done thereto and taxes

and rates paid in respect thereof by the defendant ; and also con-

cerning the rent to be paid annually by the plaintiff to the defend-

ant for the land (described in the award as secondly after

mentioned), together with the costs, &c., so as the said award were

made in writing and ready to be delivered to the parties on or

before the 12th of May." Then the arbitrators by their award,

after reciting the above, and that they had accepted the reference,

and that the parties had delivered to them an account in writing

respecting the matters referred as aforesaid, and that they had

heard the parties and examined such witnesses as they had thought

necessary, touching the matters referred as aforesaid, and had

duly considered all matters and tViing"^ referi-ed to them, found
I
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the value of the * hop-poles and potatoes in the grounds [*81]

mentioned to be <£154, and the balance due from the plain-

tiff to the defendant (including that sum in the account) to be

£20 19s. 8d., which they therefore awarded to be paid, and the

costs, &c. to be equally divided ; but they did not notice nor make
any award concerning the rent to be paid annually by the plain-

tiff to the defendant for the land. Wherefore it was objected by

Cornyn, on showing cause against the attachment, that the award

was bad upon the face of it, and could not be enforced. For that

where several distinct matters are referred to arbitration, if it do

not appear that the arbitrator has determined each of them, the

award is void for the wliole : and here the words, " so as the said

award be made, &c. on or before the 12th of May," makes the

submission conditional, that the award shall include all the matters

referred. Though if the reference be of all matters in difference,

and the award be de prcemissis, generally, it shall be intended

that the arbitrator determined all the matters submitted to him,

unless the contrary be shown ; and he cited 1 Roll. Abr. 256.

Arbitrament, L. ; Risdeii v. Iiiglet, Cro. Jac. 838 ; Middleton v.

Weeks, Cro. Jac. 200 ; Bradford v. Bryan, Willes, 268, and Ba>i-

pole's case, 8 Co. Rep. 98.

U^spinasse, in support of the rule for the attachment, contended

foi the sufhciency of the award, so far as the arbitrators had de-

termined the several matters mentioned. He observed that the

reference was not merely of such matters only, but of all actions,

controversies, &c. ; and the arbitrators upon the whole have found

a balance of account in favour of the defendant to the amount of

£20 19s. 8ci. The Court then will presume that the arbitrators

did decide on every matter which was brought before them, unless

the contrary were shown by affidavit. And it is even said in

Baspole's case, that though there be many matters in controversy,

yet if one only V)e signified to the arbitrator, lie may make an

award of that : for he is to determine secicndn,m allegatu et probata ;

and it is in every day's practice that an award may be good in

part and bad in part.

Lord Ellenborough, C. J. That is where it does not appear

that there is any notice to the arbitrator upon the face of the

submission that there is any other matter referred to him than

those which are mentioned to him at the time of the refer-

ence. But here it does expressly appear that there was another
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[* 82] matter referred,* on which there is no arbitrament. The

arbitrators had three things submitted to them
;
one was

to determine all actions, &c. between the [)arties
;
another was to

settle what was to be paid by the defendant for the hop-poles and

potatoes in certain land; the third was to ascertain what rent

was to be paid by the plaintiff' to the defendant for certain other

land. The authority given to the arbitrators was conditional, ita

quod, they should arbitrate upon these matters by a certain day.

If then they fail as to one of them, the condition has not been

performed upon which the award was to have its obligatory effect

;

and here they have stopped short, and have omitted to settle one

of the subjects of difference wlncli was stipulated for. This is

not like the case where an award, being good in part and bad in

part, the good part shall not be vitiated by the arbitrator having

also directed something to be done which is superfluous and bad.

But here the very condition on which the parties submitted to

the award has failed.

Lawrence, J. I did not know whether there might not have

been some modern decisions, which had given a more liberal con-

struction in support of awards, where the arbitrators, having dis-

tinct matters submitted to them, had made their award upon

some of them only, omitting the mention of others ; but as none

such have been referred to, tliere seems to be no answer to the

cases cited against this award, which show that the arbitrators

have not pursued their authority, not having performed the con-

dition on which it was delegated to them.

Le Blanc, J. The contract of the parties is in effect this : one

says that he will submit to the arbitrators to ascertain what he

is to pay for the hop-poles, &c. upon condition that it shall also

be referred to them to decide what rent is to be paid for certain

land. And he may fairly have said that unless both those matters

of difference were referred, he would not refer either of them

singly. If then the arbitrators omit to decide one of them, the

condition fails on which the reference was agreed to.

Bule for the attachment discharged.

Hewitt V. Hewitt.

1 Q. B. (Ad. & El. N. s.) 1!0-11G

[ 110] Covenant on a deed of submission to arbitration as tc

all matters in difference between plnintiff and defendant.
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Breach, non-payment of sum.s awarded to be paid by defendant to

plaintiff on certain days unless previously paid by defendant to

Sir William Bryan Cooke and Co. The plea, after oyer of the

indenture, set out the award, alleging that the arbitrators made no

other, and (in substance) that there were matters in difference

which ought to have been, but were not, decided by the award, and

that the award was bad. Verification. Replication, that no such

matters, except tho.se mentioned in the award, were be-

fore the arbitrators. * Verification. Special demurrer, [* 111]

on grounds which it is not necessary to state, as the

decision of the case turned wholly on the validity of the award.

Joinder. The demurrer was argued in last Michaelmas term

before Lord Dex.man, C. J., Littledale, Williams, and Coleridge,

JJ., by Crompton for the defendant and R. V. Richards for the

plaintiff. The point decided, and the facts bearing upon it, are so

fully stated and discussed in the judgment of the Court, that a

report of the argument is unnecessary.

Cur. adv. vult.

Lord Denman, C. J., now deliv^ered judgment as follows :
—

This was an action of covenant for non-performance of an

award, the pleadings in which raised substantially the question

of the validity of the award ; and it will be necessary, therefore,

that the purpose of the reference and the nature of the award

should be explained.

It appears, then, by the deed of submission of 28th December,

1837, and the award of the 14th February, 1839, that previously

thereto, the defendant was the taker of lands, &c., in the county

of Cornwall, productive of a mineral useful for certain purposes

of manufacture, and that, about the year 1834 or 1835, the defend-

ant admitted the plaintiff' into partnership therein for £2000 , and

further, that by agreement of 25th January, 1836, the defendant,

having obtained letters patent for the manufacture of a certain

substance therein mentioned, had taken the plaintiff into partner-

ship as therein specified, and that they did accordingly become

partners, though no articles of partnership had been exe-

cuted ; and also * that, before the said agreement of the [* 112]>

25th January, 1836, the parties had dealings together

,

and that, shortly after the said agreement, the defendant had

deposited with Cooke and Co., bankers, certain securities for such

VOL. III. — 27
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sums as they had or might advance to defendant as surety for

plaintiff, and that, plaintiff being indebted to them in about

£4000, the defendant executed an assignment of certain securities

for a sum not e.Kceeding £3000 ;
^ and further, that the said parties

dissolved partnership on the 15th January, 1837, without any

settlement of accounts between them then or before, by reason

whereof they had agreed to refer all matters in difference to the

three arbitrators therein named, with the powers and in the manner

therein specified. Then comes a provision which it will be neces-

sary to state with more particularity. It is as follows :
—

[* 113] And it is in the said deed of submission provided * that

if the said arbitrators should award any money to be paid

to the plaintiff by the defendant at any day therein named, the

said arbitrators should in their said award (if the said mortgage to

the said bankers should be still outstanding) authorize the payment

thereof to the said bankers in reduction of the said mortgage debts,

and should further award and direct that the said plaintiff should,

at a time to be then named by them, pay in to the said bankers'

such a sum of money as would be sufficient to entitle the said

defendant to have the estate comprised in the said mortgage

released, and his title deeds and guarantees, given to the said

bankers by way of deposit, restored to him.

The award then proceeded to state the amount of debt, on the

partnership and private accounts, from the defendant to the plain-

tiff, to be £3121 , and directed the payment to be made upon

certain days and times to the plaintiff, with liberty to the defend-

1 The recitals iu the deed of .«iibmis- Cooke and Cuiiipaiiy had theu advanced

sion here referred to were iu the following or might thereafter advance to the saiil

words — John ilewitt as surety for the said Robert

" And wliereas, previously to the date Liglitfunt Hewitt ; and the said John

of the said recited agreement and pend- Hewitt further agreed to exe<-ute an as-

ing the said partnership, the said John signnient to them of the said premises

Hewitt and Eohert Lightfoot Hewitt have whenever reqitested. And whereas, the

also had various dealiugs and money said Robert Liglitfoot Hewitt being iu-

transactions together, unconnected with debted to the said firm on liis banking

the said partnership : And whereas, soon account in about £4000, the said Sir

after the date tliereof, namely, on the 2d William Bryan Cooke and Company ap-

day of February, 183.5, the .said John plied to the said Jolm Hewitt, on such iiis

Hewitt deposited liis title deeds to a cer- undertaking, to give further security for

tain leasehold estate in London, and to a sum not exceeding .£3000. part thereof,

certain policies of a.ssurance and other by an assignment to them of the aforesaid

effects, with Sir William Bryan Cooke, leaseliold and other premises, which the

Baronet, and Company, bankers, Retford, said John Hewitt, by indenture bearing

as a security for such sum or sums of even date herewith, has accordingly done."

money as the said Sir William Bryan
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ant to make such payment to the said bankers in reduction and

towards satisfaction of the said mortgage debt.^ And then is tlie

following passage :
—

" And we do also order and award that the said K. L. Hewitt do

and shall, within one calendar month from the day whereon the

said J. Hewitt shall have so paid and satisfied the said sum of

£3121 and interest, pay unto the said Sir W. B. Cooke," &c. (the

bankers), " such a sum of money as will be sufficient to entitle the

.said J. Hewitt to have the estates comprised in tlie said mortgage

released therefrom, and all his title deeds, guarantees and securities

of whatsoever kind or nature given to the said Sir W. B.

Cooke," &c., " by way of * deposit, restored to him." The [* 114]

other directions contained in the award it is not neces-

sary to pursue further, or to detail with greater minuteness.^

The pleadings are as follows. The declaration assigns as a

breach of covenant on the part of the defendant the non-payment

of the sums of £1000 and of £500, being the two first instal-

ments directed by the award to be paid by the defendant to the

plaintiff.

The plea, after setting out the deed of submission upon oyer,

and also the award at length, states that at the time of making

the said award there were, and yet are, divers assets and debts

other than the said lands, places, takes, patents, and materials in

the said award mentioned, belonging to the said partnership ; and

that the said award is wholly bad and void in law. The replica-

tion alleges that no assets or debts other than the said lands,

places, takes, patents, and materials in the .said award mentioned,

belonging to the said partnership, were at any time before the

making of the said award submitted to the decision of the said

arbitrators, nor had the said arbitrators, at any time before the

making of the said award, notice of any assets or debts other tlinn

the said lands, places, takes, patents, and materials in the said

award mentioned, belonging to the said partnership. To tliis

replication there is a demurrer assigning several special causes.

The main question, however, discussed in the argument and

now for our decision, is whether the said award upon the face of it

be good in point of law, the objection being that it has not dis-

^ The award stated that the iiiortgage - On payment of the sums awarded,

from defendant to Sir W. B. Cooke and mutual releases were to be given.

Co. was still sabeistiog.
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posed of and adjusted all matters in difference between the parties,

and therefore is not final. It is obvious, from the terms of sub-

mission, that one important object, so far as the defendant

r* 115] * is concerned, was to release him from the engagements

into which he had entered with Messrs. Cooke and Co., the

bankers, and to procure his securities which he had deposited with

them to be restored to him. This is apparent from the provision

that, if any sum should be awarded to be paid to the plaintiff, it

might be paid by the defendant to the bankers in reduction of the

balance due upon the advances made by them. And, if the pay-

ment of the whole sum awarded to the plaintiff must necessarily

have had the effect of extinguishing that balance, it might perhaps

have been reasonably contended that this purpose of the reference

had been answered. The state of tiiat account, however, and the

sum actually due to the bankers are left in perfect uncertainty.

That the sum of £4000 was due from the plaintiff to them is

certain ; but how much more may have Ijeen advanced by them in

addition, and by reason of the securities deposited l)y the defend-

ant, does not appear. That there was some addition there is every

reason to conclude, as it is stated expressly that the said securities

of the defendant were deposited to cover " such sum or sums of

money as the said bankers had then advanced or might thereafter

advance." There seems to be no reason why the sum actually due

to the bankers at the time of making the award might not have

been precisely ascertained. Tliat, however, has not been done in

terms ; nor can it be collected from anything appearing upon the

face of the award. A new and distinct inquiry beyond anything

that has been done by the arbitrators is indispensable to fix the

sum upon the payment of which the defendant would be released

from his obligation and obtain the return of his securities ; for

which purpose the plaintiff is, by the terms of the deed

[*116] * of submission, after payment made to hini.^elf of what

is awarded to him, to pay to the bankers what is necessary.

The award on this point runs thus :
" the plaintiff shall pay such a

sum of money as will be sufficient to entitle the defendant;" as by

the extract above set forth appears. Suppose, now, that the

defendant had complied with all the terms imposed upon him by

the award, but that a sum was still due to the bankers which the

plaintiff ought to pay in order to release the securities, but refused

to do so. What remedy would there be for him (the defendant).
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upon the deed of submission, against the plaintiff for not paying

in to the said bankers' "such a sum of money as will be suthcient

to entitle" liim to regain his securities, in the terms above quoted

from the award ? For want of sufficient distinctness and certainty

upon this point there would be none : the investigation of all the

accounts anew would become absolutely necessary ; and almost

every point that has been referred to the final decision of the arbi-

trators must be again made matter of evidence and discussion

before a jury.

We think that this matter was, by the plain meaning of the

deed of submission, a matter to be determined conclusively by the

arbitrators, and therefore that an important nuitter in difference

between the parties has been left by them unsettled and undecided,

or in other words that the award is not final. The consequence is

that there must be judgment for the defendant.

Judgment for the defendant.

ENGLISH NOTES.

That an award in order to be good must be certain and final was

ruled in the King's Bench in 1687 in the case of Watson v. Watson,

Styles, 28. This was an action of debt upon an obligation with condi-

tion to stand to an award. Plea, no arbitrament made. Reply, setting

forth the award. Defendant demurs, and for cause shows that the

award is uncertain and not final; for it is that one of the parties shall

pay so much monej' to the other as shall be due in conscience, so that

both parties are at liberty to go to law as before. It was ruled liy

the Court to show cause why judgment should not be against the

plaintiff.

In Bradford v. Brijan (1741), Willes, 268 (referred to in the ruling

case No. 8), the parties had submitted all matters in difference to

arbitration "so as the said award should be made on or before," &c.

;

and the arbitrator had determined all matters except one ''for which

the defendant was at libert}' to prosecute if he thought fit." Action

was brought on a bond for performance of the award. Willes. C. J..

Ijeld that the award was void, and gave judgment for the defendant.

He observed that the rule is that where all matters are submitted, and

the submission is conditional, all matters must be determined, other-

wise the award is void. *'I am willing," he said, "to carry it as far

as it has been carried already, because were it not for the cases I should

be of opinion that where all matters are submitted, though without

such condition, all matters must lie dt'"f'rmined; because it was plainly
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not the intent of the parties that some matters only should be de-

termined, and that they should be left at liberty to go to law for

the rest."

In later cases the condition that all matters should be determined has

been assumed to be implied without reference to such particular words

us "so as," &c. to express this intention.

" An award de prcemissis of a single matter is good; for others shall

not be intended unless they be shown." Com. Dig. tit. •' Arbitrament,"

cited as good law per Lawrence, J., in Ingram v. Milnes (1807), 8

East, 445, 450.

Curgey v. Aitcheson (1823), 2 B. & C. 170 (S. C. in error, s. n.

Aitcheson v. C'urgeg, M'Cleland, 3G7, 2 Bing. 199), affords a good

illustration of the kind of certainty and finality necessary for a good

award. It was an action of debt on an award. The declaration set

out the submission by which it appeared that differences had arisen

respecting the value of stock and goods which each had bad from a

certain farm, and also concerning tiie proportion which eacli was to

pay of a sum of £2500 for which the plaintiff was primarily liable,

and also about the costs in certain actions; and set out the award by

which the defendant was to pay to the plaintiff £444, that five eighths

of the costs should be paid by the plaintiff, and three eighths by the

defendant, that the sums already expended by either of them on ac-

count of the suit should be allowed as part payment of his ])rop(irtion;

and that, when the sum of £444 and the costs were paid, mutual re-

leases should be given. On demurrer, it was argued that there was

no award as to the value of the stock and goods; nor as to what eadi

should contribute of the £2500; that the award as to costs was not

final, because it was left to future calculation; and that the award

that the sums expended should be allowed, left room for future differ-

ences. The Court of King's Bench gave judgment for tlie plaintiff

for these reasons : (1) it was to be presumed that the arbitrators had

awarded the £444 after taking into consideration the value of the stock

and goods; (2) the proportions payable of the £2500 were sufficiently

ascertained; for as the plaintiff was primarily liable to pay this sum

he must pay all but the £444 now awarded to him; (3) the award as

to costs was sufficiently certain, for the amount would become certain

upon the taxation of the proper officers; (4) As to the sums expended,

the award would be final or otherwise according as there were or were

not disputes about them; if there were, the defendant might have

pleaded it. This judgment having been brought in eri-or before the

Exchequer Chamber, that Court unanimously affirmed the judgment of

the King's Bench. The Court entirely agreed with the King's Bench
on the first three jjoints. I'nt in regai'd to the allowance of sums
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<^xpended in the suits, the argument was pressed tliat the arbitrators

liad done wrong in directing tliis mode of payment of tlie costs. The
Court held that in tliis they liad exceeded tlieir authority, and that

tlie direction in question was a nullity; but they held that this did

not vitiate the rest of the award. Another illustration as to the suflfi-

ciency in point of certainty of that which is capable of being ascer-

tained, is furnished by the case of Waddle v. Dorvmnan (1844), 1

Dowl. & L. 560, where the Court of Exchequer (Lord Abinger, C. B.,

Parke, B., and Alderson, B.,) held that in a dispute as to (mter

alia) the value at which certain ir<jn rings and shafts should be

taken, an award of "such sum of money as the same amounts to

according to the present market price of pig-iron " was sufficiently

certain.

In Auriol v. Smith (in Chancery, 18L*3), 1 Turn. & Russ. 121, 128, the

Vice Chancellor (Sir J. Leach) laid down that, although an award

may be good in part and bad in part where the subject is clearly capa-

ble of being separated, this is not so where all the matters (being

matters of account) are w'ithin the submission, and the arbitrators ex-

ercising their jurisdiction on the whole subject pronounced one entire

sum to be due.

To enforce a claim against the real and personal estate of a testator a

chancery suit was instituted, in which the executor and (certain per-

sons having various interests in the real estate were defendants. By
an order of the Court made in the suit all matters in difference be-

tween the i)arties in the cause were referred. The arbitrators made an

order that the executor should pay a certain sum to the plaiiitiff and

that on payment the plaintiff should execute a release; and that as

touching the claims of certain defendants against the estate they

"should be at liberty to prosecute the same at law or in equity, in

like manner as if the said order of reference had never been made."

On motion by ])laintiffs for payment according to tlie award, and a

cross-motion by defendant to set aside the award, the Court held tin;

intention of the reference to be not only to determine the matters in

<lifference between the plaintiffs on the one hand nnd the defendants

on the other, but that the rights of all the parties to the suit should

be adjusted. Accordingly the motion of the plaintiffs was dis-

missed, and order made, on the motion of the defendants, that the

award should be set aside. Turiipv v. Turner (1827), 3 Russ. 494.*

Upon a reference by order in an action of the cause and all matters

in difference, the award ordered the payment of certain sums of

money and performance of various things, and further awarded that,

on performance of the award as aforesaid, the plaintiff and defendant

should execute mutual and general releases. Pleas to the effect that
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the liabilities upon a certain bill of exchange, and likewise in a certain

action, and upon a certain unsatisfied judgment, had not been awarded

upon were held bad, because the arbitrator by having ordered mutual

and general releases must be deemed to have adjudged and finally de-

cided the matter of those pleas. Wharton v. Kiuff (K. B. 1831), 2 B.

& Ad. 528. Compare Goddard v. Mansfield (1850), 19 L. J. Q. B. 305

(stated under No. 13, p. 449, j^ost), where, all the matters having been

specifically awarded upon, the clause as to mutual releases was held

superfluous and separable.

Another point decided in Wharton v. Kinrj {supra) is that, if an

award directs one of two things to be done, one of which it is impos-

sible for the person to perform, he is obliged to perform the other, and

the award is good. On this see further Lee v. Elkins (1701), 12 Mod.

585 (No. 13, 2^ost, p. 441).

An award in a partnership dis])ute which directed one of the parties

to pay a sum of money to one of the arbitrators to be applied in the

payment of certain specified debts due by the firm has been held bad,

because there would have been no means of enforcing the proper appli-

cation of the fund. Re Mackay (1834), 2 Ad. & El. 350. But in the

case of Wood v. Adcock in the Excheijner Chamber (1852), 7 Ex. 4G8,

21 L. J. Ex. 204, where on a submission between A. and B. the award

directed B. to pa}' S., one of the arbitrators, a sum of money, and

ordered that immediately on the receipt thereof the sum should be paid

over by S. to A., it was held in an action on the award that the award

was good.

Under a reference of all matters in a cause, the arbitrator by his

award stated that the plaintiffs had claimed certain sums before him as

matters in difference, but that he (the arbitrator) by his award declared

and determined them not to be so; and he then awarded in favour of

the plaintiff as to other matters. The Court set aside the award for

want of finality, although the plaintiff by affidavit stated that the de

mand as to the matters not awarded upon had been admitted by hiui

before the arbitrator not to be in difference in the present cause, and had
been abandoned by him as a demand in the cause. Samuel v. Cooper

(1835), 2 Ad. & El. 752.

In Stone v. PhilUps (C. P. 1837), 4 Bing. N. C. 37, where four ac-

tions and all matters in difference were referred, and the arbitrator

awarded on the four actions, but did not award upon a fifth action

which was one of the matters in difference, the award was held bad

in toto.

In Bowes v. Fernie (1838), 4 My. & Cr. 150, an award was set

aside by the Court of Chancery on the grounds, 1st, that the arbitra-

tors had awarded on a matter not referred to them (and as to which
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the matter could not be separated from the other parts of the award);

and 2ndly, that they had declined to arbitrate upon matters included

in the refei^ence.

In a dispute between landlord and tenant as to repairs and fixtures,

the arbitrator (hiter (ilia) ordered tlie plaintiff " to fix and set up other

grates, locks, bolts, and fastenings in the place and stead of such as were

removed as aforesaid." This, besides that it was an excess of the

authority in the submission, was held bad for nncertainty, and the

whole award was vitiated. Price v. Popklii (Q. B. 1839), 10 Ad. &
El. 139.

In a partnership suit between W. & P. all matters in difference were

referred to arbitration. One of the questions indifference was whetlier

W. or P. ought to be ultimately liable upon a promissory note made

by P. and indorsed by W. The arbitrator by his award, amongst other

things, declared that the liabilities of P. on the note, as between P.

and W., should remain unaffected by the award. Held, that the award

was not final, and was tlierefore bad. Wilkinson v. Page (1842), 1

Hare, 276.

In the arbitration in tlie matter of Marshall and Dresser (Q. B.

1842), 3 Q. B. 878 ; 12 L. J. Q. B. 104, the award set out the reference,

showing that tliere were disputes I'elating to accounts, &c., including

a transaction al)out yarn for which five bills of exchange for £1000

each were given, and then awarded as to the property in tlie bills, but

not as to the accounts or damages in respect of the transaction as to the

yarn. The Court made absolute a rule to set aside the awai-d.

If the arbitrators do not agree on all points, then, by intendment of

law, the um[)ire nuist adjudicate upon the wliole question. JTicks v. Co.r

(1847), 11 Jur. 542.

On a reference as to the amount of composition of tithe, the arbitra-

tors awarded that a certain sum should be paid provided the whole

lands were subject to tithe, but if they were only subject to tithes

according to a certain specified terrier, then a different sum should be

]):iid. This was held bad for uncertainty. GoocU v. Waters (Ch. 1849),

20 L. J. Ch. 72.

A reference of all matters in difference, including the lialdlity to an

indictment touching the public interest — e. g. for non-repair of a

pulilic highway for which the delinquent is liable ratione tenura'— is

illegal. Beg. v. Blackemore (1850), 14 Q. B. 544.

In Bhear Y. Barraditie (1852), 7 Ex. 269 ; 21 L. J. Ex. 127, there

had been a reference under a Judge's order of all matters in difference.

One matter in difference was whether a partnership existed between the

parties during a certain period, and another was whether, if such part-

nership ever did exist, it had been })ut an end to. The award found
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that "if any co-partnership ever existed between them, the same was

dissolved and put an end to, by their mutual consent and agreement,

on the oOth of August last past." The Court held that the award was

bad, because it did not decide whether there ever was a partnership or

not; that being one of the matters expressly referred by the parties to

the arbitrator.

By a reference, after reciting in geiicral terms that differences had

arisen relating to a former partnership, it was agreed amongst other

things that the claims and demands of H. against W. in respect of

the differences and matters aforesaid and all matters in dispute be-

tween them, and the amount to be paid for the shares, should be referred.

The arbitrator awarded the payment of a lump sum in satisfaction of

all claims including the amount to be paid for the shares. The Court

refused to set aside the award. The question was, did the submission

contain anything clearly requiring the arbitrator to decide separately the

matters referred to him. Wltitwortli \. Ilnhe (1866), L. R., 1 Ex. 251,

35 L. J. Ex. 149.

The following statement of the law by Blackbckx, J., in The

Duke of Bucdenclt v. 2Ietropo/it<ni B/ard of JVorks (1870), L. R., 5

Ex. 221, 229, may (although the decision itself was overruled by the

House of Lords, see No. 15, p. 455, post) be regarded as sound and

authoritative: "An award is the decision of one having a limited

authority to determine those matters submitted to him by the parties

(or by a statute), and no other. Ancl from this it follows that if that

limited authority has not been [lursued and the arbitrator has awarded

something beyond the authority, the award is pro tanto void, and if the

void part is so mixed up with the rest that it cannot be rejected, the

award is void altogether; otherwise those against whom the award is

made would be compelled to fulfil the void [lart.''

Tt is clear that an arbitrator cannot delegate his authority. If the

award contains any clause in which the authority is left to another,

that is clearly bad; and if the clause is not separable (see No. 12,

tnfr<i), the whole award is void for uncertainty. ToinJln v. Fordiclck

(Mayor, &c.) (K. B. 1836), 5 Ad. & El. 147. cited at length at p. 439.

infra; Johnson v. Latham (1850), 19 L. J. Q. P,. 329. cited at length

p. 440, Infra.

The arbitrators however may call in and act upon the advice of an

expert. Anderson v. Wallace (1835), 3 (^1. & Fin. 'J6; a raj/ v. Wilson.

(1865). L. R., 1 C. P. 50, 35 L. J. C. P. 123; Caledonian Ilailway

(0. \. Lockhart (1860), 3 Macq. 808; but so that he does not leave

to Ihe judgment of another the matters on which it is intended he

should exercise his own judgment. Eastern Counties Jiaihra)/ Co. v.

Eastern Union lia'dtcay Co. (1863), 3 De G. J. .S: S. 610.
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It is not a ground for avoiding an award that the arbitrators li;i\

c

taken advice on a point of hiw in pre.sence of one of the parties wlio did

not interfere, and where tlie only result was that correct infornuition

v/as obtained upon the law. Holland v. Cassldij (18S8), lo App. (Jus.

770, 57 L. J. P. C. 09.

It was observed l)y Lord AuiNfiEii in Gishoiirne v. Hurt (1839), 5 M.

. & W. 50, iy^, 8 L. J. Ex. 198, that it used to be the practice under

the old form of pleading, when an award good on the face of it was

pleaded, to reply s[)ecially matter deliors the award which went to null-

ify it, or if the award was bad on tlie face of it to demur. This remark

is borne out by the old cases. Jlorrjan v. JIaii, (1G44), 1 Sid. 180;

HavdliKj v. Holmes (1745), 1 Wils. 122; and Flshi'i' v. P'lmhleij (1809),

11 East, 188. I5ut in Dresser v. Stansfield (1845), 14 M. & W. 822,

15 L, J. Ex. 274, it was laid down that the plea of ** no award " meant

"no valid award," and that a plea setting forth in detail that the arbi-

trator had not awarded on all the is.sues in tlie cause referred to him

~was bad, as an argumentative denial that tliere was a valid award.

This decision was followed in Arm'dage v. Goates (1849), 4 Ex. (541,

19 L. J. Ex. 95. And in WlUhrms v. Wlhon (185;)), 9 Ex. 90, 23 L. J.

Ex.17, it was held that a plea setting out the award verlxithn and thei>

averring simply that it was not a final award, was a correct form of

raising the question.

Where the arbitrator desires the aid of the Court in determining a

point of law, there are two courses open. He may either obtain a

consultative opinion of the Court under the 19th section of the Arbi-

tration Act 1889; or he may make his award in sucii a manner as to

leave the linai determination to the Court.

By the 19th section of the Arbitrati(Ui Act 1889, ''Any referee,

arbitrator or umpire maj-, at any stage of the proceedings under a

reference, and shall, if so directed by the Court or a jvidge, state in

the form of a special case for the opinion of the (Jourt any (juestions

of law arising in the course of the reference.'' It has been held by tln'

House of Lords that the power of the Court to direct the arbitrator t •

state a special case for the opinion of the Court is not inconsist'M'.'

with the clause (s. 36) of the Building Societies Act 1874. wl)i<'b

says that a determination by arbitrators under that Act shall be linnl.

provided that the arbitrator may at the request of either party state a

case for the opinion of the Supreme Court; and that the Court li.i-

therefore power under the Act of 1889 to direct an arbitrator uii(i< r

the Building Societies Act to state a special case. Taheniade I'cv-

vianent BuUdinff Societ// v. Kniglit {KnUjld v. Tahernade Periiinnciit

Building Society), (1892), 1892, A. C. 298, 62 L. J. Q. B. 50.

And it was decided by the Court of A-,>''!';il in the matter of the >ann-



428 ARBITRATION.

Nos. 8, 9. — Kandall v. Bandall, &,c. — Notes.

arbitration (Knight v. Tabernacle Permanent Building Sociefi/),

(1892), 1892, Q. B. 613, 62 L. J. Q. B. 33, that no appeal lies

from the decision of the High Court upon a special case stated with

regard to a question arising in the course of the reference under this

section (19) of the Arbitration Act 1889. For the opinion of the

Oourt so obtained is of a corisultative character, and not in the nature

of a judgment or order subject to appeal under the 19th section of the •

Judicature Act 1873. The Court of Appeal here followed the judg-

ment in Ex parte County Council of Kent (29 Ajiril, 1891). 1891,

1 Q. B. 725, 60 L. J. Q. B. 435, where the language of the Act

giving the power to state a special case was to state the case for tlie

''decision" (a sti'onger expression) of the Court.

But it is also competent for the arbitrator, under the practice whic-h

grew up under the C. L. P. Act 1854, s. 5, to state Ins award in ihe

form of a special case, and in such a manner that the determination

one wa\' or other is to depend upon the opinion of the Court on the

case stated by him; and, where that is done, tlie ojiiniou of the Court?

is an effective determination of the rights of jiarties, and is subject to

appeal like any other judgment. Re KirkJeatlni ni Local Board and

Stocl-ton, &c. Local Board (C. A. 9 Dec. 1892) 1893, 1 Q. B. 37:., 62

L. J. Q. B. 180. The judgment in this case was appealed to the

House of Lords and there affirmed (31 July. 189.';). 1893. A. C. (45;

but the decision of the Court of Appeal upon tlie [>oint iiere refe *i-ed

to was not called in question.

AMERICAN NOTES.

The award must be final, certain, and conclusive. Cofjliili v. Ilord. 1 I Miia

(Kentucky), 350; Wahh v. Gilmor, 3 Harris & Johnson (Maryland), '•]>)''>: (i

Am. Dec. 502; Remclee v. Hall, 'dl Vermont, .582; 7(i Am. Dec. lid. An
award that a party may maintain flash-boards on a dam except in times of

" freshet " is void for uncertainty. Harris v. Social M/muf. Co.. U Uhode

Island. 99 ; 11 Am. Rep. 224. See Whitcher v. Whitclier, 19 New Ilamixsliire,

176; 6 Am. Rep. 486; Colcordv. Fletcher, 50 Maine, 398.

It must be final. Cox v. dagger, 2 Cowen (Xew York), 088 ; 14 Am. Dec.

522; Sjnith v. Poller, 27 ^'ermont, .304; 65 Am. Dec. 198. But it may refer to

and adopt a judicial report previously made. Brickhouse v. Hunler, 4 Henning

&; ^Mnnford (Virginia), 363 ; 4 Am. Dec. 528 ; Walsh V. Gilmor, supra. But sucJi

instruments must accompany or be fully descrilied in the award. Hollingsworlli

V. Pii'kering. 24 Indiana, 435.

It must embrace all matters submitted. Bancroft v. Grocer, 23 Wisconsin,

453 ; 99 Am. Dec. 195, citing the first principal case ; Smith v. Potter, supra ;

Bjiars v. Thompson, 12 Leigh (Virginia), 5.50; 37 Am. Dec. 680; Carnochan

v. Christie, 11 Wheaton (U. S. Sup. Ct.), 446 ; Tudor v. Scovell. 20 Xew
Hampshire, 171 ; Harler v. Honrih, 7 Xew Jersey Law, 428 ; Walker v. Shan-

non. 44 Connecticut, 480; Boston, ^-r. II. Co. v. Xashiia. Sr. /.'. Co., 13!) .Mas-



R. C. VOL. III.] SECT. IV. — REQUISITES OF A GOOD AWARD. 429

No. 10. — Bourke v. Lloyd, 12 L. J. Ex. 4. — Rule.

sachu.setts, 463 ; Johnston v. Brackhill, 1 Penn. St. 364 ; Jones v. Wehcood,

71 Xew York, 208 ; Bean v. Bean, 25 West Virginia, 604. But it need not

specify each particular. Blnckledge v. Simpson, 2 Haywood (No. Carolina)

»

30; 2 Am. Dec. 61.3; Bancroft v. Grocer, supra, the court observing: "But !•

think no case will be found where the questions submitted are merely que.s-

tions of mutual indebtednes.s which has held that a general award of a certain

sum to be paid by the one party to the other, the award professing to be upon

the mattei's submitted, would not be construed as including them all. On
the contrary, the cases are numerous which hold that such a general finding,

either in a report of a referee or award of arbitrators, is sufficient." Citing

Beckers v. Fowler, 2 Wallace (U. S. Sup. Ct.), 123; Harden v. Harden, 11

Gray (Mass.), 435; Bowman v. Downer, 28 Vermont, 532. If the thing

awarded necessarily includes the other things mentioned in the submission,

it is sufficient. Smith v. Demarest, 8 Xew Jersey Law, 195; McCullough v.

McCulloufjh, 12 Indiana, 487.

Mr. Morse repeatedly cites and approves both the princiiml cases.

No. 10. —BOURKE v. LLOYD.

(EXCH. 1842.)

No. 11. — PHILLIPS V. HIGGINS.

(Q. B. 1851.)

KULE.

Where all matters in difference in an action are re-

ferred, and the costs are to abide the event, the award

must find on each issue, so as to enable the officer of the

Court to tax the costs.

But it is sufficient that the award, witliout finding spe-

cifically upon each issue, shows, by a reasonable intend-

ment, in whose favour each is decided.

Bourke v. Lloyd.

12 L. J. Ex, 4-6 (s. c. 10 M. & W. r).50-.'J5.3).

Debt for money lent, money paid, interest, and on an ac- [4]

count stated.

Pleas — Nunquam indebitatus and payment.

Before trial, the cause was referred to an arbitrator by a Jud,<:je's

order, which directed that the costs of the cause sliould abide tlie

event of the award, and that the co'^t'^ of tlie reference should be
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in the discretion of the arbitrator.- The arbitrator awarded, that

tire plaintiff had good cause of action against the defendant, and

•that the defendant should pay £20 to the plaintiff, together with

the costs of the action, but he did not award specifically upon each

issue. A rule having been obtained for setting aside this award,

on the oround, amongst others, that the issues in the action were

not determined by the award, so as to enable the Master to tax

the costs, —
Cowling showed cause. No verdict having been given in this

case, it was unnecessary for the arbitrator to find specifically on

iill the issues. But, in fact, his directing the defendant to pay

£20 to the plaintiff, and stating that the plaintiff' had good cause

of action against tiie defendant, makes the award sufficiently cer-

tain, and amounts, in fact, to a finding for the plaintiff upon all

the issues. Bicas v. Jay, 5 Bing. 281 ; 7 L. J. C. P. 80. In Buck-

worth v. Harrison, 4 M. & W. 432 ; 8 L. J. Ex. 41, where the

general issue and set-off were pleaded, " the costs of the reference

and .award to abide the event," the arbitrators found that the

plaintiff was not entitled to recover in the action, and had not

any cause of action against the defendant, but were silent

[* 5] as to the set-off: it was held, that the award * was final, and

that the defendant might maintain an action for the costs of

the reference and award, although the arbitrator had not awarded

distinctly upon each issue. In the present case, there was no in-

tention that the arbitrator should find specifically upon each issue,

and there will be no difficulty in taxing costs.

Ramshay, contra. The arbitrator was bound to find on all the

issues, for otherwise there would not be a legal event to enable

the plaintiff", under the new rules, to obtain his costs. In Norris

v. Daniel, 10 Bing.' 507 ; 3 L. J. C. P. 160, where the arbitrator had

not awarded on three counts, the award was set aside, on the

ground, that there was no legal event which could authorize the

taxation of costs. Gishorne v. Hart, 5 M. & W. 50 ; 8 L. J. P2x.

197, is to the same effect. Bnckirorth v. Harrison is distinguish-

able, because there the costs of the action were not to abide the

event of the award. In Boc d. Madlins v. Horner, 8 Ad. & El-

235; 7 L. J. Q. B. 164, where tlie costs of an action of ejectment

were to abide the event of the award, the award was held bad for

not stating on which demise the plaintiff was entitled to succeed.

In England v. Bavison, 9 Dowl. P. C. 1052, the cause, in which

I
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there were several issues, was referred to arbitration, the costs of

the action, the reference, and the award, to abide the event of the

award. The arbitrator, who had not been requested to find each

issue specifically, awarded that the plaintiff had no cause of action

against the defendant, and directed a verdict to be entered for the

defendant: Coleridge, J., held, that the award was bad. Hunt v.

Hunt, 5 Dowl. P. C. 442, is to the same effect. He also referred to

Dihlcn V. The Marq^ds of Anglesea, 2 Cr. & M. 722 ; 4 L. J. Ex!

278 ; 10 Bing. 568. Cur. adv. vult.

Lord Abixger, C. B., now delivered the judgment of the Court.

There was a case of Bourke v. IJoijd, in which a motion was made,

in Easter Term, to set aside an award. We took time to consider,

in consequence of a reference to a recent decision of Coleridge, J.,

which was supposed to militate against the doctrine more than

once laid dowm in this Court, that where an action is referred

generally to an arbitrator, and the costs of the cause are distinctly

to abide the event of the award, and there are several issues joined,

he ought to award upon each issue, in order to determine what are

the costs which are so to abide the event. That has been settled

by several cases, and discussed, I think, more than once in this

court. Coleridge, J., was supposed in his judgment in the case of

England v. Davison, which was cited on showing cause against

the rule, to have said that this Court, in a judgment given by me,

had overruled these cases, and had intended to set up a case de-

cided in the time of Lord Lyndhurst, which had a different aspect.

Dihhen v. the Marquis of Anglesea. Now looking at the judgment

in Duckworth, v. Harrison, which is the case referred to, it appears

to me that it has been misunderstood. That was the case of a

construction put by the Court on a rule of reference in which the

costs were referred, and the costs of the reference and award were

to abide the event of the award, but the costs of the action were

not there distinctly made to depend on the award of the arbitrator.

In delivering the judgment of the Court, I had stated that which

I still adhere to ; and although the Court entertained some doubt

at first, they finally came to the same conclusion, that to make it

incumbent on the arbitrator to find upon each issue, w.ords ought

to have been introduced into the rule of reference, to show that he

was bound so to find, or that the costs were to abide the event of

the cause, whereas in that case there was merely an agreement
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that the costs of the reference and award were to abide the event

of the award ; and as the other stipulation was by implication

excluded, it did not follow that the arbitrator was bound to award

upon each issue. That was ray meaning at the time, and, if

rightly understood, that is the meaning of the judgment. We are

therefore of opinion, that the cases must be adhered to, and that

where an action is referred to an arbitrator, and the costs of the

action are to abide the event of the award, each issue

[* 6] * must be found specifically by the arbitrator, otherwise the

Master has no rule of proceeding as to the costs. We think,

therefore, the rule to set aside the award ought to be made absolute.

Mule absolute,

Phillips V. Higgins.

20 L. J. Q. B. 357-359.

[358] This was a rule calling on the defendant to pny two

sums of £220 and £51, pursuant to a rule of court, the

Master's allocatur thereon, and an award between the parties.

The action was in assumpsit. The declaration contained two

counts, — one alleging a breach of the defendant's promise to

procure sufficient security for money lent by the plaintiff at de-

fendant's request to a third party ; the other alleging a breach of

the defendant's promise that certain indentures given as a security

for such a loan were a sufficient security.

Pleas— first, non assumpsit to the whole declaration ; second,

to the first count, that the defendant did produce sufficient secur-

ity ; third, to the first count, a rescinding of the agreement by

consent before breach ; fourth, to the first count, that another

agreement which it set out was substituted by consent. The fifth

and sixth pleas were to the second count, and were traverses of

allegations in the second count.

Issues were joined on these pleas before the order of reference

was made.

By a Judge's order, made on the 27th of July, 1849, it was by
consent ordered that " all matters in difference in this cause

"

should be referred to arbitration ; that " the costs of the cause and
of the reference and award shall abide the event of the said

award," and " that all letters written to or for or by or on behalf

of either party upon the subject-matter of and relating to this

action, and all deeds or documents signed by them or either of
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them, or forming part of the assurance, shall be admitted as evi-

dence without reference to or requiring stamps."

The award, after reciting the submission, and setting out the

last- mentioned clause of the submission in full, proceeded thus:

— " I, &c., having examined upon oath all such witnesses as were

produced before me by the said parties respectively, and having

read all the letters and documents produced before me by or on

behalf of the said parties, &c., do award, find, and adjudge that the

said Walter Phillips had good cause of action against the said

William Higgins, as stated in the declaration of the said action so

referred to me as aforesaid, and I assess and award the damages to

be paid by the said defendant to the said plaintiff on the said

action at the sum of £200."

Skinner showed cause. First, the clause in the submission

that unstamped documents shall be received in evidence is illegal

and. void as contrary to public policy. It is recited in the award,

and the award, therefore, is void also. It must be presumed that

the arbitrator acted upon it. The award recites that he read the

letters and documents put in evidence. Secondly, the award does

not sufficiently decide all the issues. The award says that the

plaintiff had a good cause of action against the defendant. It does

not say when. It may be before the time when the substituted

agreement as mentioned in the fourth plea was entered into.

[WiGHTMAN, J. Surely the award must be held to mean that

the plaintiff had good cause of action at the time of action

brought.]

The costs of the action, reference and award are to abide the

event. It is necessary, therefore, that each issue be if not specifi-

cally at least substantially decided. Here, the award simply is,

that the plaintiff has a good cause of action against the defendant.

That is in effect an award that on one or other of the counts tlie

plaintiff has a good cause of action, — it is uncertain on which.

It is, therefore, uncertain how the issues have been decided. The

reference of a "cause" and of "all matters in the cause," amounts

to the same thing. Hohson v. Steivart, 4 Dowl. & L. P. C. 589
;

16 L. J. Q. B. 145. The cases show that the award is insufficient.

Bourke v. Lloyd, 10 M. & W. 550 ; 12 L. J. Ex. 4, p. 429, ante
;

Pearson v. Archhold, 11 M. & W. 477; 12 L. J. Ex. 308;

* Kilhurn v. Kilhurn, 13 M. & W. 671 , 14 L. J. Ex. [* 359]

160 ; Stoneheiver v. Farrer, 6 Q. P,. 730 ; 14 L. J. Q. B.

VOL. III. — 28
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122 ; Wilcox v. Wilcox, 4 Ex. 500 ; 19 L. J. Ex. 27 ; Creswicl v.

Harrison, 1 L. M. & P. 721 ; 20 L. J. C. P. 56. If the award is

doubtful, the Court will refuse the rule.

W. H. Cooke (T. Jones with him), in support of the rule as to

the second point. The award is sufficient. The true rule is laid

down in Wilcox v. Wilcox by Parke, B. A verdict for the plain-

tiff means on all the issues for which a jury can find for the plain-

tiff. The award that the plaintiff has good cause of action against

the defendant as stated in the declaration, must mean an awaril in

the plaintiff's favour on both counts. There has been no difficilty

felt here. The Master has taxed the costs. (He was here stoj ped

by the Court.)

WiGHTMAN, J. I do not entertain any reasonable doubt in this

case. Two objections have been made. One that the recita' in

the award of the clause of the submission respecting the admission

in evidence of unstamped documents renders the award void.

Assuming that the objection to that clause of tlie submission be

good, there is here no ground for the making any objection to the

award on this account, as it does not appear that any unstamped

document was admitted in evidence. The second objection is,

that the award does not decide the issues in the action. When
the costs of the action are to abide the event of the award, it is no

doubt the duty of the arbitrator to determine on each issue. But

there are several cases which determine that it is not necessary for

an arbitrator to award specifically on each issue, if the award by

necessary intendment decides on each issue. The cj^uestion then

here is, whether by necessary intendment the arbitrator has not

found on all the issues in favour of the plaintiff If the arbitrator

had awarded simply that the plaintiff had a good cause of action

against the defendant, it might have been said that possibly the

plaintiff had a good cause of action on tlie first count, but none as

to the second; but the award here says that the plaintiff had good

cause of action against the defendant, " as stated in the declara-

tion." That by every reasonable intendment of language must
mean on the whole declaration, and I think it equivalent to a find-

ing that the plaintiff had a good cause of action on all the counts

in the declaration. The case, therefore, seems to me to fall within

the cases to which I have referred, and to be by reasonable intend-

ment a sufficient decision on all the issues.

Hule ahsoUite
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ENGLISH NOTES.

The latter part of the rule is also illustrated by the following cases:

An action and all matters in difference were referred; costs of the

Actiim to abide the event. The arbitrator awarded that the action

should cease, and that there was due from plaintiff to defendant a

<;ertain balance. This was held sufiicient and final, although it did

not in terms say in whose favour the award was. Eardleij v. Steer

(183,5), 4 Dowl. Pr. Ca. 423, 1 C. M. & 11. 3L'7.

Under a reference of a cause and all matters in dift'ei'ence, the costs

to abide the event, if the award is partly in favour of one party an<l

partly in favour of the other, it appears that the arbitrator has no

power to award costs; nor does it appear that any order as to costs

oan be made in the action or otherwise. Boodle v. Davies (1835),

3 Ad. & El. 200.

But where by an order in a cause, tlie cause and all matters in dif-

ference are referred, the costs to abide the event, and the arbitrator

decided the suit in favour of the defendant, and ordered the plaintiff"

on a certain day to pay those costs, this latter direction was held

immaterial, as it would not deprive the defendant of any right \vhich

he might have under the order in the action to recover the costs at an

earlier date. Cockburn v. Newton (1841), 9 Dowl. 67G ; 2 M. & G. 899.

A cause was, after verdict, referred along with another cause between

the same parties; the verdict to be reduced or vacated according to the

award, and the costs to abide the event. The arbitrator made an

iiward finding as to the facts in issue, although it was not expressly

stated in whose favour the award was made. Held, that the aw^ard was

.sufficient and final. Allen v. Loive, Lowe v. Allen (1843), 4 Q. B. 66,

12 L. J. Q. B. 115.

No. 12. - POPE v. BRETT.

(K. B. 1670.)

TJULE.

Where some part of an award is void for uncertainty,

or any other reason, and it appears to be the intention of

the award that the performance of the part of the award

which appears good in itself, is to be dependent upon the

performance of that which is uncertain, or otherwise void,

the whole award is void.
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Pope V. Brett.

2 Saund. 292, 293 c.

[ 292] Assumpsit. The plaintiff declares upon three several prom-

ises for money, for work and labour, and for other money-

expended. The defendant pleads in bar an award, by which it wa&

awarded that the said William Pope (the plaintiff) should be satis-

fied and paid by the said John Brett (the defendant) the money due

and payable to the said William Pope, as well for task-work as for

day-w^ork, and then the said William, his executors, administra-

tors or assigns should pay, or cause to be paid, to the said John

Brett, his executors, administrators or assigns, the sum of £25 of

lawful money of England, on the 29th day of April then next

following, in the then mansion-house of the said John Brett, in

full payment and satisfaction of and for. all debts, claims and

demands whatsoever ; and it was further awarded that upon pay-

ment of the said money each of the parties should give to the

other a general release of all controversies, t&c. ; and the defend-

ant avers that the task-work and day-work in the whole amounted

to £12 10s. and no more, and that the defendant paid and satisfied

the £12 10s. to the plaintiff, being all the money due to him for

any task-work and day-work ; and this, &c. wherefore, &c. ; to

which plea in bar the plaintiff demurs in law.

And Sympson for the plaintiff argued that the plea was bad,

because the award was void for uncertainty, inasmuch as the

arbitrator has not ascertained what sum should be paid for the-

task-work and day-work, but has left it in as great an uncertainty"

as it was before. And then the averment of the defendant of the

sum it amounted to, and that he has paid it, is nothing to the

purpose, because his averment cannot make the award good which

was void at the time of making it ; wherefore he concluded that

the award was void, and consequently the plea insufficient.

Saunders for the defendant agreed that the award as to this

clause was void ; but he said that here there is a sufficient award

without that clause ; for the award is that the plaintiff should pay

£25 in certain to the defendant, and that general releases

[* 293] should be given to both parties, which is sufficient * of

itself without the other clause of task-work and day-

work. And an award may be void in one clause, and good for

the residue. That was granted bv tli- Court; but the Court said
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that here, if the clause of task-work and day-work be void, as it

is admitted to be, the whole award is void ; for it appears that the

plaintiff was awarded to pay the £25, and to give a general release

upon a supposition by the arbitrator that he should be paid for

the task-work and day-work by virtue of that award ; and that

not being so, it was not the intention of the arbitrator, as appears

by the award itself, that the plaintiff' should pay the money to the

defendant and give him a general release, and yet receive nothing

for the task-work and day-work, as by reason of the uncertainty

of the award in that part he could not. But the arbitrator

intended that the plaintiff' should be satisfied for his task-work

and day-work, and then lie should pay the £25 and give a release
;

but tlie plaintiff not having any remedy to recover satisfaction for

his task-work and day-work by the award, he is not bound to

perform any part of it. But true it is, that in some cases an

award may be void in part, and good for tiie residue ; as if an

award be made between A. of the one part, and B. of the other,

by which it is awarded that A. should pay <£10 to B., and also

that A. should pay £5 to a stranger, and that B. should give A. a

general release : here the award to pav £5 to the stranser is void,

and yet the award is good for the residue ; for B. is not prejudiced

though the £5 l)e not paid to the stranger ; for no more than

£10 was intended for him or liis benefit. (See note by the late

J. Williams, infra.) But in the case at bar it is (other-

wise ;
for * here the plaintiff' shall pa}^ £25 and give a [* 29o a]

release, and yet cannot have the benefit of the task-work

and day-work which was intended for him by the award, and

without which the arbitrator did not intend that th(! plaintiff

should either pay the £25 or give any release. And for this reason

it was adjudged for tiie plaintiff. — Note a good diversity.

NOTE BY TIIE L.\TE JOHN AVIIJJAMS.

But where in debt on bond to perform an award, by wliich it

was awarded that the defendant should pay the plaintiff £16 lO.s.

and all such costs, cliarges and expenses, as the plaintiff liad been

put unto in a certain cause then depending between the parties, at

a certain day then to come, and that thereupon they should give

each other general releases ; the breach assigned in the replica-

tion was in the non-payment of the said £16 lO-s. ; and on
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demurrer it was objected, first, that no certain costs, charges

and expenses were set down and averred ; secondly, that the

award did not mention any cause between the parties depending

in any certain court, and it might be in an inferior court ; and,

thirdly, that there w^as nothing awarded to the defendant but a

release, and that was not to be made until all the rest were per-

formed ; and although the award were good for the Xl6 10s-

which were certain, yet the costs, charges and expenses of the

suit were totally uncertain and void, and the award in that part

could never be performed, and so the release to the defendant

could never be made, for ft was to be made tJiereupoit. To which

it was answered and resolved, that there was no doubt but an

award might be good in part and bad in part ; and if the award

was good in that part upon which the breach was assigned, and

the defendant demurred, whereby lie admitted the breach, the

plaintiff must have judgment;' and as to tlie costs, that the

recovery in that action would be a bar to any future action on

the bond for non-payment of those costs. Fox v. Smith, 2 Wils.

267. So where in debt upon bond to ];erf(n-m an award, by which

it was awarded that the defendant should, on a certain day

therein mentioned, pay to the plaintiff' the sum of £4 15s., and

all costs and charges due to the steward and attorneys on account

of an action of replevin depending in the court of the hundred of

Norman Cross, and all the costs and charges of the arbitration

bonds and of the award, and that the parties should execute

mutual general releases ; the* breach assigned in the replication

was, that the defendant had not paid to the plaintiff' the said sum
of <£4 los. : and on demurrer it was objected, that the award wa.s

void in awarding costs in an inferior court uu.settled and uncer-

tain, and did not make a final end between the parties. But it

was adjudged that the award was good for the payment of the

£4 15s., and the mutual releases made a final end between

the parties, and though other parts of the award were bad, yet the

breach was well assigned. Addison v. 07^(1/, 2 Wils. 293. The
same point had been long before determined in the case of Ba?--

(/rave v. Atkins, 3 Lev. 413, which was, debt on bond conditioned

to perform an award of all controversies, &c. The defendant

pleaded no award. The plaintilT replied, and set out an award

that the defendant should pay to tlic plaintiff £7 10s. on the 11th

of May then following, and also all !!ii> expenses of a suit prose-
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cuted by the plaintiff against the defendant, and all reasonable

expenses which the plaintiff' had sustained about the said suit

;

and thereupon each of the parties should execute general releases

one to the other, and assigned a breach in non-payment of the

£7 10s. The defendant rejoined, that the arbitrator made no such

award ; upon which issue and verdict for the plaintiff. And it

was moved, in arrest of judgment, that the award was void; for

nothing was awarded to the defendant but the release, and it was

not to be executed until all the rest was performed. And although

the award was good for the £7 10s., which was certain, yet the ex-

penses of the suit, and all the .reasonable expenses which the

pliiintilf had incurred about his suit were all uncertain, and the

award was void as to them, and in that part could never be per-

formed ; and so tlie release could never be made ; for it was to be

made thereupon. And so held the court when it was first moved
;

but afterwards, on the authority of Pinkiiy v. BullocJc, East, 23

(Jar. 2, where the award was to pay XlO and the charges of

making the award, each to release the other, though it was void

as to the charges, yet on the payment of £10 which was

good, it was held that the * release ought to be made
;
[* 293 i]

so in the principal case ; wherefore judgment for the

plaintiff.

However, these cases differ from the present ; and there seems

to be no doubt that the principle of the resolution in the princi-

pal case is well founded, namely, that if by the nullity of the

award in any part, one of the parties cannot have tiie advantage

intended him as a recompense or consideration for that which he

is to do to the other, the award is void in the whole. 1 Eol. Al}r.

259, pi. 9, 10. S. P. See Birks v. Tnp2yet, 1 Saund. 32 ; Veale v.

Warner, ib. 394, note ^2) ; Ilodsden v. Harrichjc, 2 Saund. GI
;

Coppin V. Hurnard, ib. 127.

ENGLISH NOTES.

In Tomlin v. Fordwlck (Mayor, &c. ), referred to at p. 426, ante

(K. B. 1836, 5 Ad. & El. 147), there was an agreement between plaintiff

and defendant for a lease for a specified term, and it was (inter clin)

agreed that the rent and other conditions of the lease should be named

by an arbitrator. The arbitrator awarded that defendant should put the

premises in good and tenantable repair "to the satisfaction of M.,"

and should, on a later day named, execute a lease to plaintiff containing

a covenant to keep in repair, and ]»l:iiiit iff sliould execute a counter-
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I)art. The award was lield bad by reason of the delegation of author-

ity to M., that not being separable from the rest of the award.

In the case of Boives v. Fernie (1838), 4 My. & Cr. 150 (also referred

to at p. 424, rmte), there was a reference of a certain suit and disputes

as to accounts upon the terms (inter alia), that a certain account and

release of the 25th of December, 1833, should be considered and

adopted as a closed and settled account up to that day. The award

allowed to the defendant certain sums in excess of what were allowed

on that settled account. The Lord Chancellor (Lord Cottenham)

held that in this respect the arbitrators had awarded upon a matter not

referred to them, and that what they had so awarded without authority

could not be separated from the other parts of the award.

In the arbitration between Tandy and Tand// (1841), 9 Dowl. 1044,

an arbitrator on a reference with respect to the right to a certain house

and land directed certain conveyances to be executed, and awarded

that in case of an^y dispute arising with respect to the form of the

conveyances the dispute should be settled by such counsel or solicitor

as he (the arbitrator) should appoint. The Court set aside the award

on the ground that the reservation of a contingent power to appoint

a counsel to settle the conversances was bad, both as an excess and as

a delegation of authority; and that, as this went to the substance of

the whole award, the award was bad.

By a reference, the arbitrator was ein{)oworod to determine all dis-

putes touching all rights of Avater or depths of weir, and to order to be

erected and put up, and forever thereafter to be kept in repair, any

erections in and about the weir. The award orderi'd that the defendant

was entitled to keep and maintain his weir at the depth of fourteen

inches and no more; and proceeded to direct that for deiiiiing and per-

petuating the measure of depth '•'such durable marks and erections be

placed on the land adjoining the weir as B. may direct, " &c. The

latter part of the award was held bad, as a delegation of the arbitra-

tor's authority; and it was held that the bad [lart was not se])arable,

as the consideration for the submission was not only settling existing

differences, but setting at rest all disputes about the water rights for

the future. Johnson x. Latham (1850), 10 L. J. Q. B. 320 (als(»

referred to, p. 426, ante).

AMERICAN NOTES.

The principal case is much cited by Morse on Arbitration and Award.

(See notes, p. 449.) He says however that if the prevailing party is willing

to forego a provision about costs which was void for uncertainty, the Court

may enforce the remainder. Citing Alorgnn v. Smith, 1 Dowl. N. S. 617 and

other En<:clisli cases.
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RULE.

An award that one of the parties should do a thing out

of his power, as to deliver up a deed which is in the cus-

tody of another, is void.

But where^the award, in the alternative, orders him to

do something which is, or which the law presumes to be,

in his power, as to pay a sum of money, it is good.

Where the matters awarded are distinct and not de-

peuding the one on the other, the award may be good as

to one part and void as to the other.

Lee V. Elkins.

12 Mod. .J8.)-591.

Upon an award these points were agreed by the Court : [585]

First, That an award, that one of the parties should do

a thing out of his power, as to deliver up a deed which is in the

custody of J. S., is void.

Secondly, Where the matters awarded are distinct, and not the

one depending on the other, the award may be good as to one

part, and void against the other. Dy. 217; Cro. Jac. 577; Br.

Award, 65.

Tliirdhj, That in that case the breach must be assigned in that

part that is good. Ormlad v. Coke, Cro. Jac. 354.

Fonrtlily, Award of a collateral thing in satisfaction of trespass,

good. Cro. Car. 216.

Fifthly, If arbitration exceed the time of submission, yet no

cause shall be presumed to have arisen out of the time, if it be not

shown.

SixtJdy, That where the submission is simply without condition,

award of part is good. 8. Co. Rep. 97.

Seventhly, If award be for payment of money at or before sucdi a

day, it is no breach to say that it was not paid at the day, but at

or before.

But another day the Judges put the case at large, and dehvered

their opinions seriatim in it.
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Debt upon an award bond; uiwn[)iullu7ii fecer. arlitr. an award

was set forth, reciting several differences between the parties con-

cerning a parcel of land sold by the defendant to the plaintiff; and

that parcel thereof was recovered by a stranger by a prior title

from the plaintiff; and that the plaintiff was out of pocket in

defence thereof, &c., and then all these controversies were sub-

mitted to them on such a day, viz. the day of the date of the

bond ; and then they award, that the defendant should deliver to

the plaintiff a certain deed concerning the title of the said land,

or pay the plaintiff fifty pounds in case of failure ; 'that he should

pay him twelve pounds for his costs in defending the suit concern-

ing the land recovered ; and also eleven pounds for his damage by

the said recovery ; and that thereupon the plaintiff shall give the

defendant a general release to and upo!i the day of the date

j*586] of the * arbitration bond; and breach is alleged in non-pay-

ment of the said eleven pounds, and demurrer.

One exception to this award was, that it ordered tlie deliver}

of a deed which was in the power of a third person, and there-

fore as to that void ; and the plaintiff was not to release till upon

])erformance of all the particulars to be done by the defendant,

and one of them being void and impossible was never to be done,

therefore the release was never to be given ; o'ljo the whole award

was ex parte.

Blencowe, Justice. The award is good, for it does not positively

order the delivering up of the deed, but that the defendant shall do

that or pay fifty pounds.

The second exception is, that the release awarded to be made

of all matters, &c., to or upon the date of the award bond, Avould

release the very award bond, and therefore avoid release.

And he held the award good ; for let the release awarded be

void, and even let the first matter awarded be likewise void
;
yet

here will be sufficient in the award to make it good ; for here is

twelve pounds awarded for costs in defending the title ; and in

action for the same costs this award will be a good plea. And
again, here are eleven pounds awarded to be paid for the plaintiffs

damage ; and if he is to pay it for the damage, the plaintiff is to

receive it so, and surely that is mutual ; and the breach being as-

signed in that which is well awarded, plaintiff ought to recover.

Powell, ace. First, It is excepted, that in assigning the breach

it is not alleged that on or before the day mentioned in the condi-
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tioH of the bond the defendant did not pay the said eleven pounds

and he agreed that had been the neatest way ; but here he held

it well enough, as it was laid, viz. that the defendant did not pay

it jaxtit tenorcm et cffecttiin of the award. And tlie rule is, that

where the day of payment or performance appears before on the

record, there, in averring performance, or assigning breach for the

want of it, you need not mention the day certainly, but may refer

it by a prced. to the record ; for id certttvi est quod referendo Jit

certum. But if award be for payment of money, &c. at one or

more days in a certain indenture mentioned, there to assign breach

in non-payment, or to allege payment at the day, &c. in the said

indenture mentioned, would be ill ; but the way there is to set

forth the indenture, tliat so th'^ day might ap})ear on record, and

then refer to it. Vide 1 Vi^nt. 87; 3 Cro. 281. Debt upon bond

for payment of money at two several days and places

;

jifterwards defendant pleads * liRjment secumhcm formam [*587]

ct cffectwm conditionis ; and adjudged good, reddendo siiujula

iiirjulis.

Second exception. The release awarded exceeds the submission,

for it extends to the bund of submission. Let it be supposed void

for that reason, yet the award will be mutual througliout; ergo

good. It has been often resolved, that if an award be void in part,

as being only ^/: /)'r/"^e ; yet if it be mutual for another part, it

shall be good for tliat part; and vide Osbonte's Case, 10 Co. Rejx

131, where it is held, that if award be of some matter within

the submission, ami for tliat void, as to that pait ; and though it

appears by the award, that it designed botli matters should be re-

compense of what is to be done f)f the other side
;
yet if there be

ever so small a matter to make it mutual, it shall stand for the

matter within the submission; but per Luy, dvriis ei^t hie sermo ;

and that judgment was after reversed upon writ of error. 1 Leo.

170. And the rule there put will not hold of the extent whicli

Coke gives it. One recovered ninety pounds damages in waste,

and then the matter is submitted to reference ; and it is awarded^

that the defendant should at one time pay ten pounds to tlu;

plaintiff, and that at another day he should pay him fifteen ])ounds,

and that for payment anotlier and the defendant should become

bound in a bond; this being good in part, though void for the rest,

was held good ; but surely that was hard, and would not pass at

this day. Vide Hard. 399. A difference is taken, where the thing
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to be done on one .side is only applied to one particular thing of

the other side; there, though the award be void in other parts, it

may be good in that part ; secus where a particular thing of one

side is applied by the award to all that is to be done of the other

side, if any of those things be ill awarded, the award cannot be

good for the rest. If an award were, that one of the parties with

his wife and son join in a conveyance to the other, and the other

pay him one hundred pounds, that award is good, as to a convey-

ance to be made by himself; and if that only had been awarded •

for the one hundred pounds, it had been well ; but surely such

award would be wholly void ; for the other was to have had a

title made to him from the party, his wife and son. And it would

be unreasonable if it were that one should l)e obliged to pay hi.s

money, and not have such title made to him as the arbitrators

designed ; and if this award had been only mutual in this point

in which the breach is assigned, and not throughout the whole

matter in difference, it would l)e void without doubt.

[*588] * First, Here the defendant is to deliver the plaintift" his

writing relating to the land sold to him by the defendant,

or else fifty pounds damages ; and this is a bar to an action of

detinue for tliese writings ; and the award imitates a verdict in

detinue, and judgment and execution thereupon, which would be in

this manner, for the thing itself, if it could be ; secies for damages.

Secondly, Thing is of so much for costs, which is a good discharge

of those costs ; and therefore mutual ; so is tlie eleven pounds for

damages for the recovery. So the award is mutual throughout,,

and the release nothing to the purpose. And he compared it ta

an award of forty pounds for all trespasses, and that the plaintiff

should release all damages to time of award, which award of re-

lease would be void, and yet the award would be good. Vide

Oro. Eliz. 89 ; Jae. 447 ;

1*^
Rol. Abr. 260 ; Allen, 85, that order-

ing of all suits to cease between the parties makes the award
mutual.

And as to the awarding the releases, the one, besides what before

is said, is ordered to execute a release to the other to and upon
the day of arbitration bond ; and super ^jcrforniatioiem hide, the

other is to release to him in like manner; so that the one is not

ordered to release till all the matter to be done, or awarded to be
done of the other side, be performed. And though the awarding
such a release were void, vet, if X\w uivin<T tlu^rcof bo ordered to
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be before the other does release, it is a condition precedent, which

ought to be before the release is to be made by the other; and

that is one of the points resolved in ]\[ore and BvjUs Case. But

PKK LuY: This diversity is to be observed; where an award con-

sists of divers things, and one of them is void, and it l)e ex-

pressly said, that upon performance of that void thing the other

party shall do such a thing, there the doing of the void thing is a

condition precedent, and must be averred, before action against

the other for not doing his part. But where there be several things

in an award, and some are good, and others not, and it is furtlier

said, that upon performance prcemissorum the other shall release

for the purpose, there it suffices to make averment of performance

of what is well awarded, without more. Vide 2 Keb. ToO, S'-Vo.

So here, there being several matters awarded, the super perforvia-

ilmieiii irule shall only go to that part of the award which is good
;

and performance of so much obliges the other to do what belongs

to him. Suppose award be, that both parties shall make

mutual releases to one * another to the time of the award, [*589]

and that A. upon B.'s making him such release, should

release to B., B. tenders a release to A. to the time of the sub-

mission, it would be a good tender ; so it would be here. 1 Rol.

Ab, 260 ; 1 Sid. 265, per Wixdham, Hutt. 29, cont. to Rol. 244.

Besides, this release would not discharge the bond, notwith-

standing the words reach to it ; for tlie award is, de et super jirce-

tnissis. Vide Allen, 51, 52, the consequence of these words in an

award. And though these words have but of late been introduced

into pleading, yet it is to very good purpose to put them in ; for

thereby the general words of an award are applied only to the

matter submitted. And if award be to pay money at a day to

come, and the other shall give a release dc jjrccmissis, it shall only

be a release of things before the submission. So here, the release

of matters to and upon the day of submission shall be intended of

matters on that day before the submission.

Nevill, Justice, agreed the plaintiff ought to have judgment, but

•doubted if the award were good throughout ; and cited Hob. 109,

contra to Roll. Abr. 254.

Trevor, Chief Justice. I am not satisfied that that part of the

award which relates to release is good ; but hold the award goc^l

as to the rest. First, This is a release to be given by the defend-

ant to the plaintiff at a day after the submission of all matters, &c..
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to or upon such a day, which is the date of the arbitration-bond
;

and thereupon the like release is to be given by the plaintiff to

the defendant. Now I think the awarding the first release is void,

for it takes in the arbitration-bond expressly as can be. Though

I agree with Brother Powell, de et super prcemissis is of good

use in a general matter, where there is room for extensive con-

struction, to restrain it to matters submitted ; but where words

are very plain and full, I deny that de et super prcemissis will do

the business. As if award be, that one party shall on such a day give

a general release to the other, there de et super prcemissis will make

it interpretable to be a release only to the submission, though to

be made long after ; for though it be given now, it may only be of

matters long before ; and in that generality of words it shall be

intended a release of such things as the parties that ordered it had

power to order a release in. But here they expressly show how
far the release shall work, viz. to and upon the day of submission

;

and to construe this otherwise than they have expressly declared

it, will be very odd. And surely to construe a tender of a

[* 590] release to time of * submission to be good, where the arbi-

trators have ordered a release to the time of the award,

would be to make an award and not declare the law upon it ; and

then farewell all awards. And it is in Hutt. 447, that awarding a

release to time of award is void ; which could not be if it could

be made good to the time of submission. 1 Ro. Ab. 242 ; 1

Ro. Rep. 1, 2 So as to that point I differ with my Brother

Powell. And the present case goes not so far as that before put,

for this is not to the time of the award, but only to and upon

submission day ; and the law will make no fractions of a day ;

and the submission being of all matters on that day, the release

is likewise so: so that if that were the question, I could not give

my opinion for the making it good as far as it goes upon the

release.

Now as to the release ordered to be given by the plaintiff to

the defendant, that cannot be ill awarded upon the same reason

that I hold the other ill, viz. that it would release the award bond •,.

for that release bv the award is the last thing to be done, and
then it is no matter though it should release the bond, the con-

ditions whereof would be completely performed by the giving of

it. But I hold, it will not be good upon another reason, because

it is to be given upon the defendant's performing all the parts of
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the award of his side ; so that is the consideration of it, which is

a matter jjrecedent, and therefore ought to be first performed. So

if any thing tliat is awarded to be done by the defendant be void,

it ought not to be done ; and till it be done, this release is not to

be made ; ert/o never to be made. So I do agree with my Brother

Powell in part, viz. that if part of the award be void, yet if it be

a condition precedent, it must be performed before the other per-

forms of his side ; but my Brother's diversity of express words of

reference I think will not hold ; that is, that where the words be

express that upon performance of that part which is void, the

other shall do such a thing, there the void thing, says he, is a

condition precedent, and must be done ; but where several things

are ordered, and some of them void, and that super pcrformationeni

prcem. such a thing shall be done, there, he says, it is enough to

do that which is well awarded, to be entitled to the thing to be

done of the other side : I say that every illegal part of an award is

the same thing, to many purposes, as if it were not in ; but

yet if it appear that the arbitrators designed that * such [*591]

illegal part should be part of the consideration in respect

of which the other was to perform, it must be done, or else here

is not that advantage for the other side which was designed for

it ^ and he has a wrong done him by being forced to pay for a

<^oasideration which he has not.

Then here is a submission of all matters in difference ; and here

is mention made of such causes of demand the plaintiff has against

the defendant, and such and such matters ordered to be done by

him in discharge of them ; and accord with satisfaction would be

a good plea in actions for them, therefore this award will.

Judgment for the plaintiff.

ENGLISH NOTES.

In Brettonv. Pratt, 42 Eliz. (1600), Cro. Eliz. 758, it was held that

an award giving the plaintiff an estate for life and the remainder to a

sti'aiiger was good for the particular estate, altliougli void as to the

remainder.

In JVehbv. Ingram (1622), Cro. Jac. 663, tliere was a .submission of

.suits for tithes. The award ordered a surcease of all suits. It was held

good so far as relates to the tithe suits.

In Hill V. Thorn (1679), 2 Mod. 309, these points were adjudged :

'' 1. If two things be awarded, the one witliin and the other not within

the submission, the latter is void ; and the breach must be assigned
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only upon the first. 2. If there be a i^ubuiissiou of a particuhar differ-

ence, and there are other things in controversy, if in such a case a

oviieral release is awarded it is ill, and it must be showed on the other

side to avoid the award for that cause, o. If the submission be of all

differences till the 10th day of iNlay, and a release awarded to be given

of all differences till the 20th day of May, if there be no differences be-

tween these two days, the award is good: If any, it must be showed in

pleading, otherwise the Court will never intend it."

It has been adjudged that an award ordering a release of all matters

to the time of the award is good. For (1) It is not to be intended

that any new difference has arisen between the time of the submission

and the award. And (2) If there had been any such new difference,

the award would be void as to that [lart and good as to the rest. Ahrahat

V. Brandon (1713), 10 ]\Iod. 201; Hooper v. Pierce (1796), 12 Mod.

116. See also S'piire v. Grevett (1703), 2 Ld. Eaym. 961.

The judgments of Heath, J., and Ciiambue, J., in Simmonds v.

Swaine (C. P. 1809), 1 Taunt. 549, are in point upon the two latter

branches of the above rule. The award (iitter alia) directed that the

defendant should pay the plaintiif £500, and that tlie same should be

paid or be secured to be paid within a week from the date of the award.

8ir J. Maxsfield, C. J., held, in effect, that tliis was the same as to

say that the sum should be paid within a week. It was implied that

the security must be to the satisfaction of the creditor; and therefore

the alternative was immaterial, since the creditor might have taken

security in lieu of payment, without any direction from the arbitrator.

Heath, J., concurred in the result, saying that "if one of two mat-

ters is awarded in the disjunctive, and one alternative is impossible or

uncertain, that alternative must be taken wliich can be performed."

Chambre, J., mentioned that in a case of Pui/ue v. CooJ:, adjudged

many years since in the Exchequer Chamber, the general doc-

trine was strongly laid down that where there was no clause in the

submission providing that the award sliould be made on all the

points submitted, if the matters omitted were not necessarily depen-

dent on, and connected with, the other points, the award sliould be

sustained.

Johnstone v. Cheape (1817), 5 Dow. 247, 16 E. II. 114. was a Scotch

case in which the House of Lords held the award iilfi'a vires in respect of

certain items, but it was held that this did not affect the validity of tlie

award further than to rectify it in respect of the excess. Part of tlu-

award dealt with the future conduct of parties, and in this respect

the award, in the opinion of Lord Eldon, vras i/lfro, rii-es ; but in the

judgment of the House this part, if idtra vires, might be regarded pro

nan scripto.

1
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In Doe d. WiUlanisv. Richardson (1819), 8 Taunt. 697, where there

was a reference of an action of ejectment, and the arbitrator after

awarding on the subject-matter directed mutual releases; it was held

that, if the latter direction was bad, it would not viti^^te the whole

award.

The case of Wharton y. Kmy (K. 15. 1831), 2 B. «& Ad. 528, already-

referred to under Xos. 8 & 9, p. 424, ante, furnishes an illustration of

the second branch of the rule.

Where an award determines the matters referred, and then reserves

power to settle future differences as to work awarded to be done; the

latter part may be rejected as bad, and the former part stand as final

and good. Manser v. Heaver (1832), 3 B. & Ad. 295.

This contrasts with the case of Tandij & Tandij., cited under No. 12,

p. 440, ante. The difference is that there the matter left over for

settlement in case of difference entered into the direct-ion itself of what

was to be done.

In Ward v. Hall (1811), 9 Dowl. P. C. 610, a cause in which sev-

eral issues were joined was referred, the costs of the action to abide the

event. The arbitrator disposed of eacli issue, and then awarded a stet

processus (which he had no power to do). Held, that this latter clause

did not vitiate the rest of the award, and that the parties might proceed

to tax their costs in the action.

Where an award specifically determined all the matters which were

in difference, and then went on to order that the parties should execute

mutual releases, and that the form of the releases should be settled by

another person in case of dispute; the concluding provision was held

clearly bad; but, although this might vitiate the whole clause as to the

mutual releases, that clause was separable and would not vitiate the

award, which was otherwise good. Goddard v. Mansfield (1850, per

Erle, J.,), 19 L. J. Q. B. 308.

AMERICAN NOTES.

An award may be good in part and void in part where tlie parts are sep-

arable, but not otherwise. Thus it is void as to a part beyond the scope of

submission. Cox v. Jagger, 2 Cowen (Xew York), 638; 11 Am. Dec. .rj^.

See Ra7id v. Mather, 11 Gushing (Mass.), 1; of) Am. Dec. 131, overruling

Loomis V. Newhall, 15 Pickering, 159. " In early times," said the court, " it

was held that an award if bad in part was wholly bad. But it has long been

settled, on satisfactory grounds, that the general validity of an award is not

impaired, though some things which the arbitrator appoints to be done are

impossible, unreasonable, or unlawful, unless ' by the particular defect, a

mutuality of mterest or advantage, appearing evidently to have been in-

tended by the arbitrator to bo given, is destroyed, or where the general sub-

btance of the award and the real justice of the case are affected.' Caldwell

VOL. III. — 29
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on Arbitration, 1st Am. ed. 120; Hartnell v. Hill, For. 79, 80." To the

same effect, Whitcher v. Whilcher, 49 New Hampshire, 176 ; 6 Am. Rep. 486,

and note, 498 ; OrcutI v. Butler, 42 Maine, 83 ; Nichols v. Rens. Co. Ins. Co.,

22 Wendell (New York), 125; Parmalee v. Allen, 32 Connecticut, 115; PJiil-

brick V. Preble, 18 Maine, 255; 36 Am. Dec. 718; Muldroio v. Morris', 2 Cali-

fornia, 74 ; 56 xVm. Dec. 313 ; Leslie v. Leslie, New Jersey Equity, 24

Atlantic Reporter, 319 ; McCall v. McCall, South Carolina, 15 S. E. Repr.

348.

Where an award is in the alternative, and one alternative is impossible, the

other will stand. Clement v. Comstock, 2 Michigan, 359 ; McDonald v. Arnout,

14 Illinois, 58, both citing Sinimonds v. Sivaine, 1 Taunton, 549 ; Stanley v.

Chappell, 8 Coweu (New York), 235, citing the principal case.

The principal case is frequently cited in Morse on Arbitration and Award.

No. 14 — CANDLER v. FULLER

(c. p. 1737-8.)

KULE.

An arbitrator cannot (at common law), witlimit express

authority, award the costs of the reference.

But, if the rest of the award is good otherwise, it is not

vitiated by his awarding such costs, provided that the

award upon the matters referred does not in any way de-

pend upon the award as to the unauthorized matter.

Candler v. Fuller.

Willes, 62-66.

[62] The opinion of the Court was thus delivered by Willes, Lord

Chief Justice. " Debt on bond entered into by the defendant

to the plaintiff on the 21st of July, 1733, in the sum of £100."

The defendant prays oyer of the condition, which is to stand to

the award of Thomas Scotchmer and John Ling, to whom all matters

in difference between the parties were submitted, so as their award

was made in writing under their hands ready to be delivered to

the parties on or before the 20th of August next, if not then to

stand to the award of such person as the arbitrators should choose

for an umpire, so as he made his award under his hand on or before

the 27th of August next. And the defendant pleads that the ar-

bitrators on the 17th of August, 1733, made their award in writing

under their hands and seals of and concerning the premises

;
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and that they awarded that the * defendant, his heirs [* 63]

executors and administrators, should upon the 1st day of

September next ensuing pay or cause to be paid unto the plaintitt"

the full sum of 8s. " with his costs of suit and charges on that

their arbitration as the same should be taxed by the prothonotary

of his Majesty's Court of Common Pleas at Westminster wherein

the suit was depending, or as the parties within themselves should

agree ; " and that the plaintiff and the defendant after such pay-

ment should deliver to each other general releases of all matters

to the 21st of July, 1733 ; and the defendant avers that on the said

1st of September he tendered to the plaintiff' 8s., and also a general

release according to the award duly stamped and executed by him.

And further pleads that he had no notice of the plaintiffs costs

of suit mentioned in the said award or of his charges of the said

award at any time before or upon the said 1st of September, and

that the prothonotary of his Majesty's Court of Common Pleas

at Westminster did not tax the plaintiffs costs of suit and charges

on the said arbitration at any time on or before the said 1st day of

September ; and that no agreement was made between the plaintiff

and the defendant at any time before or upon the said 1st day of

September for ascertaining how much should be paid by the de-

fendant to the plaintiff for his said costs or for his charges of the

said arbitration, nor of or concerning the said costs or charges or

either of them in any respect whatsoever.

The plaintiff replies that after the making of the said award and

before the suing out of the said original writ, to wit, on the 11th

day of December in the year of our Lord 1736, the plaintiff's costs

of suit in the said award mentioned were duly taxed by Mr. Protho-

notary Thompson at the sum of £10 3.s. 2d., of which the defend-

ant the same day and year had notice and was then and there

requested to pay him the said sum of £10 3-s. 2c?., which the de-

fendant hath not yet paid, but hath refused to pay the same.

The defendant demurs generally, and the plaintiff joins in

demurrer.

The defendant's objection to the plaintiff's replication was

that the costs of the award were to be taxed before * the [* 64]

1st of September, 1733, because they were to be paid on

that day ; and that it was incumbent on the plaintiff, who was to

receive them, to get them taxed before that time, otherwise it was

impossible for the defendant to pay them, and that his getting them
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taxed on the lltli of December, 1736, which the plaintiff insists on

in his replication, is entirely immaterial, the defendant not being

obliged to pay them by the award, unless they \vere taxed before

the said 1st day of September.

Several objections were likewise taken to the award , as that it

does not appear in what suit the costs were awarded ; that there

was not time enougli for the [>rothonotary to tax them between the

date of the award and the time of payment; and that the arbitra-

tors have awarded the costs of the arbitration, which they h;id no

power to do.

To support this last objection several cases were cited ; but I

need not particularly take notice of them, because it is undoubtedly

true that the arbitrator cannot award costs of the arbitration,^ it

being a matter not submitted to them as arising subsequent to the

time of submission. Vid. Yelv. 98 ; Moore, pi. 489 : Cro. Eliz. 432 ;

2 Ventr. 242, and Plowd. 396, cited to thi.'^ purjjose.

But then the answer is plain, that an award may be good in part

and bad in part, that is, bad as to the matters that are not within

the submission and good as to the rest, provided they are entire

and distinct and do not at all depend upon the matters awarded

which are not within the jurisdiction ; and so it is expressly held

in Martham v. Jemx, Yelv. 98 ; Samon v. Pitt, Cro. Eliz. 432
;

and in several eases that are mentioned in 1 Rol. Abr. 258

[* 65] and 259.^ The costs of the suit in the * present case are

certainly distinct from the charges of the arbitration ; and

therefore the award may be good for the costs of suit, and bad

for the charges of arbitration, as it undoubtedly is in the present

case.

As to the objection that it is uncertain what suit is meant, we

are of opinion that the award is certain enough. It is described a

suit in this Court ; it must be taken to be between the parties ; and

we cannot suppose (no such thing appearing in the pleadings) that

there was more than one suit depending. Nor can we suppose that

^ But if a cau.se be referred, the arhi- officer," it was holden that the award did

trator.s may award the costs of tlie cause to not include the costs of the reference,

be paid by eitlier of the parties without Brown v. Marsilcn, 1 H. Bl. 223. See
any express authority for that purpose, also Bradley v. Tnnalow, 1 Bos. & P. 34.

Roe d. Wood v. Doe, 2 T. R. 644, 1 R. R. - See also Vanlore v. Tri/.b, 1 Rol. Rep
566. Where the arbitrator awarded the 437 ; Norton v. Lakitis. Wiuch. 1 ; P'lnkeui)

defendant to pa}' tlie ])laiiitiff a certain v. Bullock, 2 Lev. 3; Bnrqrare v. Atkins. 3
sum "and the costs sustained by him in Lev. 413 ; Simon v. Gai<il, Salk. 74; and
the said action, to be taxed by the proper Pirkerinr/ v. Watson, 2 Bl. Rej). 1117.
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between the 17th of August and the 1st of September t-here would

not be time enuugli for the prothonotary to tax the costs.

In answer to the objection to the replication, the plaintiff took

an objection to the plea, for that tlie defendant had not said that

the prothonotary had not taxed the costs of suit and the charges

of arbitration before the 1st of September, which might be true if

he had not taxed the charges of arbitration though he had taxed

the costs, which would be sufficient, the award being void as to the

charges of the arbitration.

To this as well as to the defendant's objection to the replication

several answers were given, which I need not take notice of, be-

cause we are all of opinion that there is another fatal objection to

the plea.

For we are of opinion that it was incumbent un the defendant,

who was awarded to pay the plaintiff his costs of suit, to procure

them to be taxed by tlie prothonotary. As in case a man be

awarded to convey an estate to another person by sucli a time, he

is to procure the conveyances to be made. Or to bring it nearer to

the present case, if a man be awarded to convey an estate to an-

other by such conveyances as shall be approved of l)y such a coun-

sel, he is certainly to prepare the conveyances and to procure tliem

to be approved of by that counsel.

* We therefore being of this opinion, the objection to the [* 60]

replication is out of the case, and judgment must be for the

plaintiff.

ENGLISH NOTES.

The above rule is now of little importance for English pm'po.'^es.

P'or (by the Arbitration Act 1889, sect. 2, and First Scliediile /.

)

amongst other provisions to be implied in a submission (unless the

contrary is expressed) is the following: "The costs of the reference

and award shall be in the discretion of the arbitrators or umpire, who
may direct to an/1 by whom and in what manner those costs or any part

thereof shall be paid, and may tax or settle the amount of costs to be

so paid or any part thereof, and may award costs to be paid as between

solicitor and client."

By the common law the arbiti*ator could not award costs as hctirfen

attorney and client even if the costs of tlie action and referencf^

were (in general terms) referred to him. Marder v. Co.r (1774\ 1

Cowp. 127.

The authorit}^ of the last-mentio:eil rase, as well as of the principal
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case, was admitted and followed in Whitehead v. Firth (1810), 12

East, 165.

The principal case was followed by the Court of Common Pleas in

Strutt V. Bogers (1816), 7 Taunt. 213.

And in Firth v. Robinson (1823), 1 B. & C. 277, where a cause and

all matters in difference were referred, and the submission was silent

as to the costs of the reference, it was held that the arbitrator had

power to award the costs of the cause, being a matter in difference, but

not the costs of the reference. The award having included both, a rule

to set aside the award was discharged, on counsel giving up the costs of

the reference.

To avoid the consequences of this rule it became the usual practice to

insert in references by order of the Court or special power to award the

costs of the reference. This is mentioned in li. v. Moate (1832), 3 B.

& Ad. 237. The convenience of this is recognised and the practice ex-

tended by tlxe Act of 1889 as above mentioned.

AMERICAN NDTES.

In some States it is held that arbitrators have no power to award costs

unless authorized by the submission. Warner v. Collins, 135 Massachusetts,

26; Hanson v. Webber, 40 Maine, 191; Duudon v. Starbi, 19 AVisconsin, 261;

Ailing v. Munson, 2 Connecticut, 296 ; Morrison v. Buchanan, 32 Veriiiont, 288

;

Matter of Vanderveer, 4 Denio (New York), 249.

But contra: Oakley v. Anderson, 93 North Carolina. 1**8; Cox v. Jagger, 2

Cowen (New York), 638 ; 14 Am. Dec. 522 ; Chapin v. Boodg, 25 New Hamp-
shire, 285 ; Bumell v. Ecerson, .50 Vei'inont, 449 ; Dickerson v. Tgner, 4 Black-

ford (Indiana), 253: Young v. Shook, 4 Rawle (Penn.), 302; Wade x. Powell,

31 Georgia, 1 ; McClure v. Shroyer, 13 Missouri, 104.

But an unauthorized award of costs may be eliminated. Matter oj Vander-

veer, supra ; Porter v. Bnckfield, ^c. R. Co., 32 INIaine, 539 ; Clement v. Corn-

stock, 2 Michigan, 359 ; Maynant v. Frederick, 7 Cushing (Mass.), 247. Tlie

doctrine of the principal case, says Morse (Arb. and Award, p. 463), is su.s-

tained by " a multitude of cases," citing those above, and Rixford v. Nye, 20

Vermont, 130 ; Doke v. James, 4 New York, 567.
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No. 15. THE DUKE OF BUCCLEUCH v. METROPOLITAN
BOARD OF WORKS.

(EXCH. 1869, EXCH. CH. 1870, H. L. 1872.)

KULE.

In an action to enforce an award, it is competent by

way of defence to show that the umpire (or arbitrator) has

included, as an inseparable part of the sum awarded, a

matter not within his jurisdiction ; and to show this the

evidence of the umpire is admissible.

The umpire ma}^ be questioned as to what took place

before him, so as to show over what subject-matter he was

exercising jurisdiction, up to the time when he was pro-

ceeding to make his award.

There the right of asking questions of the umpire ceases.

Tlie award is a document which must speak for itself, and

tlie evidence of the umpire is not admissible to explain or

to aid, much less to contradict, what is to be found upon

the face of that written instrument.

An arbitrator, acting under the statutory powers of the

Lands Clauses Consolidation Act 1845, has no jurisdiction

to take into consideration matters not within the subject-

matter (such as '^ injuriously affecting," &c.) described by

the Act ; but the substitution of a land access for a water

access to the plaintiff's land is " injuriously affecting

"

within the Act.

The i)dke of Buccleuch v. Metropolitan Board of Works.

L. R., 3 Ex. 306-330, .5 Ex. 221-256, 5 II. L. 418-463 (s. c. 37 L. J. Ex. 177;

39 L. J. Ex. 1.30 ; 41 L. J. Ex. 137).

Action to recover a sum of .£8325 awarded to the [307]

plaintiff by way of compensation under the provisions

of the Thames Embankment Act 1862, with which the Lands

Clauses Act 1845 is incorporated.

The defendants pleaded {inter alia) a plea setting out the [308]

award verbatim whereby after reciting that the defend-
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ants had under the Thames Embankment Act 1862, entered on

a causeway, pier, or jetty, in which the plaintifi' claimed to be

interested as thereinafter mentioned, and shut up, removed, and

obstructed the use and enjoyment of a landiug-pLace there, tc

which the phuntitf was entitled; that the plaintiff alleged that

he had sustained damage by reason of the premises, and further

damage by the depreciation of a certain mansion-house, lauds, &c.,

belonging to him, and by the otherwise injuriously affecting the

same by the execution by the defendants of the works authorized

by their Act of Parliament ; that the plaintiff gave notice in

writing to the defendants on the 11th of March, 1867, that "he

was the owner of the said causeway, pier, or jetty, and also of the

said mansion-house, and other lands, tenements, and heredita-

ments, as lessee thereof, under or by virtue of a lease dated the

19th of April, 1810, granted by his late Majesty King George III.,

to Henry, Duke of Buccleuch, and his trustee, and of two agree-

ments, dated respectively the 4th of February, 1854, and

[* 309] the 26th * of October, 1858, and made between the Queen's

Majesty, the Honourable C. A. (lore, and AValter, Duke of

Buccleuch (the plaintiff), for a term whereof at the time of the said

entry and taking, and of the said injuriously atfecting, ninety years

or thereabouts were unexpired, and that he, the said Walter, Duke

of Buccleuch, was entitled as such lessee, to the use and enjoyment

during the said term of the said landing-place, and of the ease-

ments, rights, and privileges belonging thereto, and connected

therewith," and claimed compensation by reason of the premises

to the amount of .£10,000; and after reciting the various proceed-

ings had upon the reference the umpire awarded £8325 to be due

from the defendants to the plaintiff, " as and for the compensation

for the pier, and jetty, and for shutting up of the said landing-,

place, and for the damage by the depreciation of the said mansion-

house, lands, tenements, and hereditaments, by the otherwise

injuriously affecting the same by the execution by the said board

of the said works, and by the exercise of tlie powers of the said

Act." The plea then traversed the interest of tlie jdaintiff in

respect of the causeway, pier, or jetty, and landing-place, and his

title to compensation in respect thereof, and concluded with an

allegation that " the .^aid sum of £8325 so awarded as aforesaid

was and is awarded as one entire unseparated and indivisible sum
of money, and is awarded as such for and in rjspect of (among
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other matters) the aforesaid supposed interest of the plaintiff in

the said causeway, pier, or jetty, and landing-place, and for com-

pensation for and in respect of tlie same ;

" and (7) that

the said sum of £8325 so awarded as aforesaid was and is [311]

one entire indivisiV)le, 'unseparated, and inseparable sum,

and that the said sum includes damages and compensation for

things in respect of which neither the arbitrators nor the umpire

had any jurisdiction whatsoever.

The facts proved at the trial before Kelly, C. B., were, briefly,

as follows :
—

The plaintiff's predecessors have been for a long period tenants

to the Crown of the house in Whitehall Place, Westminster,

called "Montagu House," under leases which from time to time

have been renewed. One of these leases was dated the 19th of

April, 1810, and thereby the king granted to Henry, then Duke
of Buccleuch, for a term of sixty-two years from the 5th of

January, 1806, all the piece of ground lying in the privy garden

within the precinct of the palace at Whitehall, abutting eastward

on the river Thames, on which Montao'u House stood, "together

with all courts, areas, vaults, cellars, sollars, ways, passages, lights,

easements, waters, watercourses, profits, commodities, advantages,

and appurtenances whatsoever to the said piece of ground, mes-

suage, and premises hereinbefore expressed to be demised, or any

part thereof belonging or appertaining, or therewith or with any

part thereof held, used, occupied, or enjoyed or accepted, reputed,

deemed, taken, or known as part and parcel thereof." This term

would have expired in January last, had it not been for two agree-

ments, dated respectively the 4th of February, 18.~»4, and the 26th

of October, 1858, made between the Crown and the plaintiff, the

present Duke of Buccleuch, whereby it was agreed, that in consid-

eration, amongst other things, of the plaintiff spending £20,000

on the premises, in rebuilding the house and in other improve-

ments, he should have a renewal for a term of ninety-nine years

from the 5th of January, 1855, at an increased rental. According

to the earlier agreement, the money was to be spent and the house

rebuilt before the 5th of January, 1858 ; but the time was extended

by the second agreement to the 5th of January, 1861. The

plaintiff, it was not disputed, had performed his part under

these * agreements, and was therefore entitled to call on [* 312]

the Crown to execute to him a lease in pursuance of them.
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at any time he might think fit. So far, therefore, as regarded time

his interest in Montagu House and the grounds attached to it, for

which compensation was sought, was at the time of the execution

of the works by the defendants, that of a lessee for the unexpired

residue of a term of ninety-nine years, counting from the 5th of

January, 1855.

The plaintiffs premises were formerly bounded on the river side

of them by a wall, along the whole length of which, at high water,

the river flowed. In this wall was a gate, usually kept locked, and

of which the plaintiff possessed the key, leading from some stairs

in the garden of the house to a causeway or pier about four or five

feet wide, which ran out into the river to low-water mark. The

principal purposes for which the causeway was used were for

landing coals from barges for the plaintiff's use, and also for

landing vegetables, &c., whicli were constantly being brought by

water to Montagu House from a country house possessed by the

plaintiff on the banks of the Tliames at Richmond. No one but

the plaintiff used the causeway, which had been in existence for

more than forty years, and no one but himself or his predecessors

had within that period repaired it. In 1838, when in want of

repair, it was restored at the plaintiff's sole expense.

By the 25 & 26 Vict. c. 93 (the Thames Embankment Act

1862), with which was incorporated the Lands Clauses Act 1845,

and the Lands Clauses Amendment Act 1860, the defendants, the

Metropolitan Board of Works, were authorized to construct an

embankment on the north side of the river Thames, from West-

minster Bridge to Blackfriars Bridge, and subsequently they' pro-

ceeded with the execution of tlie necessary works. In the course

of performing them they had occasion to remove the plaintiffs

causeway and the landing-place connected therewith, and also

entirely to shut off his premises from direct access to the river.

In the place where the water had previously flowed a solid

embankment was made, on which will eventually be a public

highway. By s. 78 of the Act, the plaintiff (in common with
other lessees of the Crown of land at Whitehall with a river

frontage) had the option of taking a lease of so much of

[*313] the reclaimed *land as lay between the roadway and his

former boundary, for the same term as he already pos-

sessed, at a fixed rental ;
" and such rent shall be estimated on the

basis of a fair rental on the land as garden ground which cannot
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be built upon ; and in any claim for compensation by the said

lessees (m the ground of their lands or interest being injuriously

affected by reason of the works by this act authorized, regard shall

be had t<j the option by this section given to such lessees of taking

leases of the land and foreshore adjoining to their respective prop-

erties at such rent as aforesaid." The plaintiff did not exercise

his option under this section.

On the 14th of March, 1867, the plaintiff gave the defendants

his notice of claim and arbitration, stating his interest in the

causeway in the terms recited in the award, and set forth above in

the 3d plea, and demanding compensation for damage done to

him l>y reason of the defendants taking and using the causeway,

and obstructing and removing the landing-place, and for further

damage by the depreciation of his messuage and dwelling-house,

lands, tenements, &c., and otherwise injuriously affecting the same.

The amount yjayable was referred to arbitrators, who duly appointed

an umpire, under the Lands Clauses Act 1845, before whom the

matter was finally investigated. On the 5th of August, 1867, he

awarded £8325 to the plaintiff' " as and for compensation for the

interest of the said Duke of Buccleuch in the said causeway, pier,

and jetty, and for shutting up the said landing-place, and for the

damage by the depreciation of the said mansion-house, lands, tene-

ments, and hereditaments by the otherwise injuriously affecting

the same by the execution by the said board of the said works,

and by the exercise of the powers of the said Act. The defend-

ants having declined to pay the sum awarded, this action was

brought to recover it.

At the trial, the regularity of the formal proceedings and the

validity of the award on the face of it were admitted ; but the

defendants proposed to impeach it by showing that the umpire

had included certain matters in his award which were not the

proper subjects of compensation. "With this view they

tendered the umpire himself (Mr. C. Pollock, Q. C.) * as a [* 314]

witness, in order to explain the mode in which the total

sum of £8325 was arrived at. The learned judge admitted the evi-

dence, which, so far as is material, was as follows : I was the umpire

in this matter. The claim was presented to me on the part

of the duke in this way : it was said that the duke's causeway

was taken from him, and that therefore, an easement attached to

his house having been taken, It^ was let in to claim before an
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arbitrator for the loss and for general damage to the liouse, includ-

ing all its " amenities," of whatever kind they might be.

Q. Among the amenities, was the one of view or prospect spe-

cifically mentioned?— A. Ye.s. Q. Was it not very much dwelt

upon ? — A. It is almost wrong to say loss of prospect. It was the

comfort and privacy of the house. I cannot say there was any

specific claim for loss of prospect in the sense of view from the

house. It was not only the prospect of the water ; the privacy

was considered. Then there was the head of actual structural

injury by the subsidence of a portion of the kitchen.

By the Court: You took all tliese matters into consideration,

and awarded £8000 or thereabouts ?— yl. Yes, my lord. Q. Will

you tell us of what items the £8000 was composed. [This question

was objected to, and admitted subject to the objection.] — A. \ will

tell you the mode in which tlie case for the board, the defendants,

was shaped. They said, " True, the duke's house might be injured

if he did nothing; but he may, if he likes, under the Act of

Parliament, become a lessee of the Crown of (I think) very nearly

half an acre of ground between the house and the river, and you

(the umpire) must assume that he will become the lessee of the

half acre." I may say, that if 1 had assumed that he had no

power to take that land, my damages would have been laiger
;

and I did assume that he would be advised to take it as lessee of

the Crown. Then there was no dispute that, if he did so, the

capitalized rent of the garden would be £2475. Adopting, as I

did, that sum as a datum, my award was this : loss of jetty, ^200 ;

the structural damage to the walls, ,£50. I think the kitchen was

said to have been penetrated by water. Capitalized rent of the

garden, X2475. Then I put it that the expense of building a wall,

laying out the garden, and other matters which the duke would be

put to, would be <£G00 ; and then I thought that, after all

[* 315] that * had been done, the house would be of less value to

be occupied by a nobleman or gentleman than it had been

before by the sum of £5000. If these sums are added together,

they make up £8325. Q. As to the last item, what was it that

occasioned the loss in value of the hou.se?— A. I thought, in the

market, if that house was to be let to a nobleman or gentleman,

he would give less for it by a capitalized sum of £5000. Q. How
was the £5000 made up; was it £100 for this, and £1000 for

that? Can you give us goicrnllv what the elements were ?

—

A. I
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cannot give you one single amount, but I can give you the ele-

ments. I had evidence before me by the surveyors, who put the

sum at .£16,000. They said the annual depreciation was XlOOO

in the rental. I did not think that, but I took into consideration

the fact that the Duke of Buccleuch's house had, as it stood before,

the road on one side in continuation of Parliament Street to

Whitehall, but on the other side perfect privacy. When the

embankment was made, the evidence showed there would be a

roadway, and that roadway would be above the present level of

the duke's garden ; and, therefore, the only thing he could do

would be to build a high wall, and shut it out. There would be

traffic, and dust, and dirt, and noise, which seemed to me to alter

the character of the house entirely. After I had heard all the

evidence and arguments, and had been to see the place a second

time, and taken into consideration all I could, it seemed to me,

although it is true some people might not have the same objection

to the alteration that others had, that upon the whole, if a person

came there to take the house, he would not give for it by £5000

what he would have given for it before.

No further evidence was offered on the part of the defendants,

and the plaintiff, who had not proved in the first instance tliat

there had been any structural damage to the kitchen, did not give

any evidence, after the examination of the umpire, on that point.

His attention, however, was not expressly drawn to the matter at

the time by the defendants. A verdict was entered for the plain-

tiff for the full amount of the award, witli leave to move to enter

a nonsuit or verdict for the defendants.

In Easter Term, Hawkins, Q. C. (Philbrick with him), obtained

a rule accordingly, calling on the plaintiff to show cause

why a * verdict for the defendants or a nonsuit should not [* .316]

be entered, or a new trial had on the ground that the

umpire awarded compensation in respect of items, the existence of

which was not shown at the trial ; that no title to the jetty or

causeway was proved ; that the taking, user, destruction, or obstruc-

tion of the jetty or causeway, was not a matter in respect of which

the plaintiff was entitled to compensation, and that in awarding

compensation in respect thereof, the umpire exceeded his juris-

diction ; that the umpire awarded compensation in respect of some

one or more matters, in respect of which he had no jurisdiction to

award compensation ; that the injurious affecting of the premises
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in respect of which the umpire made his award, was not proved at

the trial, nor was the plaintiff's right or title to recover compensa-

tion in respect thereof, proved ; that the verdict was against the

evidence ; and that the Lord Chief Baron misdirected the jury, in

telling them that on the evidence given the plaintiff was entitled

to the verdict and full benefit of the award.

There was no cross rule on the ground of the improper reception

of evidence, but the umpire's evidence was admitted, subject to the

opinion of the Court. If admissible and relevant, it was to be

considered ; if inadmissible, it was to be struck out. It was ar-

ranged that the demurrer should be brought on at the same time

with the rule.

[.317] May 25, 26. Mellish, Q. C, and Dering, showed cause

against the rule. Firgt, the plaintiff made out a sufficient

title to the causeway.

[318] Secondly, the inquiry into what were the components of

the total awarded ought not to have been entered on. The

award is good on its face. It is for two things : 1st, the obstruction

of the causeway in which the plaintiff had an interest either as its

owner or as an adjoining occupier, with an easement over it (and

in his notice he claims in the alternative), and 2ndly, for the

injurious affection of his premises. Now, he certainly had an

interest of some sort, capable of being the subject of compensation

in the causeway ; and the judgment of the Court in the demurrer

shows that his premises might be, and the facts show that they

were, injuriously affected. Here, therefore, is a clear case of a

good award made primd facie concerning matters within the um-
pire's jurisdiction. That being so, he ought not to have been

called to prove how he had arrived at the sum awarded ; in other

words, to say w;hat was passing in his own mind. Such evidence

is inadmissible.

[Bramwell, B. Suppose two persons agree to refer matters, A.

and B., to an arbitrator ; and he makes an award reciting that they

were so referred to him, and giving, say, £100 "of and concerning

the premises." You contend that he cannot be called to prove

that he really included matter C. in making his award, and gave

£20 in respect of it ?]

Certainly not. If such a course could be adopted no award
would be safe, especially where the arbitrator was a layman. He
might be right in the result, but his account of the way he came
to a conclusion would be sure to give rise to legal objection.
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[Kelly, C. B. This is not a case where the umpire made an

award concerning a matter wholly beyond his jurisdiction. His

evidence was sought by the defendants to show that he acted on a

wrong impression as to a matter within liis jurisdiction.]

* It is alleged that he exceeded his powers, and made [*ol9]

compensation in respect of matters over which he had no

jurisdiction to award it. But that is no objection to the award.

In Mortimer v. South Wales Raihuay Covvpcmy, 1 E. & E. 375

28 L. J. Q. B. 129, it was held that a jury's excess of jurisdiction

was no answer to an action on a judgment, and the same rule ap-

plies to an arbitrator.

[Channell, B. The real point is this : Can you contradict an

award or vitiate it by oral evidence ? It would be a very broad

proposition to assert that you can never do so.]

Evidence consistent with the award may be given ; but nothing

inconsistent with its being a good award is admissible. Upon both

grounds, therefore, the rule should be discharged. The umpire's

evidence was not admissible, but if admissible it only confirmed

the award.

Hawkins, Q. C, and Philbrick, in support of the rule. The

umpire's evidence was not offered to vary the award but to avoid

it altogether. The case differs from that put by Baron Bramwell,
for this was a compulsory reference under the Lands Clauses Act,

1845, and tlie award is open to the same objection as the inquisition

of a jury (25 & 26 Vict. c. 93, s. 23), which could be set aside if

they exceeded their jurisdiction, Read v. Victoria. Station and

Fimlico Railway Company, 1 H. & C. 826; 32 L. J. Ex. 167;

which disposes of the case cited, Mortimer v. South Wales Railway

Company. An arbitrator cannot by carefully wording his award

give himself jurisdiction ; nor can the award be sent back to him

that he may divide it ; see per Erle, C. J., and Willes, J., in

Re Neivhold v. Metropolitan Railway Company, 14 C. B. (N. S.)

405, at p. 410; Russell on Arbitration, 3rd ed. p. 467. Then if

the award may be shown to be absolutely void by extrinsic evi-

dence, the arbitrator or umpire is as competent a witness to show

it as any one else. Again, there was no proof of structural damage

at the trial, although it was expressly traversed. [Mellish, Q. C,

objected that this point was not taken at the trial. If it had been

he was perfectly prepared to have proved structural damage.] It

was part of the plaintiff's case to prove it.
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[Kelly, C. B. I do not think this point can be made now.

Although the umpire's evidence showed he had given a

[* 320] small * amount for structural damage, I do not think under

the circumstances that the plaintiff was bound to prove it

had actually occurred unless he was challenged to do so. It was not

necessary at the trial to go through every item which tlie umpire

had gone through before. The contest, substantially, was not

wliether this or that damage had in fact been done, but whether

or not the umpire had awarded compensation on correct principles.]

Thirdly: the plaintiff failed to prove his title sufficiently at the

trial, and as this was a matter into which the umpire could not

inquire, he should have proved it absolutely. Reg. v. London and

North Western Railway Comjntny, 3 E. & B. 443 ; 23 L. J. Q. B.

185. The notice described the plaintiff as owner of the jetty for a

fixed term, and there was no evidence that he had tliat term, or

indeed had anything beyond an easement over it. The words of

the lease are incapable of conferring any right in the soil to him.

Moreover, the Crown cannot grant the soil of a navigable river in

derogation of a public right.

[Bramwell, B. The jetty is claimed in two ways: first, Ijy the

plaintiff as owner of the soil, and, secondly, by him as possessing

an easement.]

Xothing but ownership of the jetty could entitle the umpire to

award any sum in respect of loss of " amenity/' The principle of

Crompton, J.'s, decision in Re Stock^jort Railway Company, 33 L. J,

Q. B. 251, only applies where a part of a man's land is taken.

Here no land was taken, and the ordinary rules which govern the

assessment of compensation for " injurious affection " apply. This

being so, the umpire was wrong in giving anything for loss of pros-

pect or loss of privacy. Re Penny & South Eastern Railvxiy Com-

pany, 7 E. & B. 660 ; 26 L. J. Q. B. 225 ; Riehct v. Metropolitan

Railway Company, L. R., 2 H. L. 175, 187, 36 L. J. Q. B. 205,

1 R. C. 745 ; althougli possibly those injuries might furnish a cause

of action.

The Court, Kelly, C. B., Martin, B., Bramwell, B., and

Channell, B., agreed in discharging this rule ; but they differed in

opinion as to the admissibility of the umpire's evidence. The
opinion of the majority is fairly represented by the following

judgment of

Kelly, C. B. This is an action to recover the sum of £8325,
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alleged to be due under an award made in pursuance of the pro-

visions of the Lands Clauses Act 1845. The Duke of Buccleuch,

the plaintiff, had a certain interest under a lease and two agree-

ments in a mansion in Parliament Street, the back of

wjiich is * parallel to and bounded by the river Thames; [*321]

and the Metropolitan Board of Works, the defendants, had

constructed an embankment between the back of the plaintiff's

premises and the river. For the purpose of constructing it, the

Board of Works found it necessary to remove the area or mass of

water which formerly used to run at the back of the premises

between high and low water mark, and also to annihilate or take

away a causeway or jetty, running from the foot of some stairs

on the plaintiffs land across the shore to low-water mark. The

plaintiff, in consequence, made a claim, which we find, from the

notice he gave to the defendants, from the award, and from

the evidence given on the trial by the arbitrator, was twofold :

first, for the annihilation of the jetty and landing-place ; and,

secondly, for the taking away of the water which used to fiow

along the eastern or river side of the premises. These claims

having been made, the arbitrator awarded £8325 in respect of

them, and, on being called to state in detail how that sum was

made up (1 assume for the present that his evidence was properly

admitted), he said that £200 was given for the mere loss of the

jetty as a landing place, and £8125 for damage arising from the

premises being injuriously affected by the execution of the defend-

ants' works, and the question we have to consider is, whether this

verdict in an action on that award can be sustained. The wJiole

sum is given as damage done to the plaintiff's premises, arising

either from the taking away of the jetty, or the water, or from

both causes.

Many objections have been made to the award, and it must be

conceded that, as the award was for one entire sum, if any part of

that sum was given contrary to law, the whole award is invali-

dated. No doubt, if the umpire is shown, by properly admissible

evidence, to have included in his award subjects of compensation

which he ought not to have included, inasmuch as the plaintiff

was not entitled to recover in respect of them, and thus to have

exceeded his jurisdiction, the award is bad. We must, therefore,

consider in detail, for what kind of damage the umpire has given

this amount. Now, first of all, it is said that the claim is founded

vol.. III. — 30
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on a notice alleging an ownership of the premise.s and causeway

for a fixed term, whereas the duke was not owner for that term

absolutely, and, indeed, nut " owner " of the causeway at

[* 322] all. But, * in fact, the notice is not of a claim in respect

of any particular legal interest or easement in or over the

jetty. When looked at in conjunction with the lease and agree-

ments under which the plaintiff asserts his interest, we find no

absolute ownership claimed. The notice refers to the lease, &c.,

and on looking at these instruments we find the real nature of the

claim to have been one for the residue of a term of ninety -nine

years, which the Crown contracted to grant when £20,000 had

been laid out on the premises. The umpire, we must take for

granted, was well aware of this, for the instruments were before

him, and he must have satisfied himself that the money was laid

out which gave the plaintifl" a right to have the term granted to

him. In fact, there could be little doubt that that sum at least

had been expended. If, then, in making his award, he treateil the

plaintiffs interest in the term as absolute, he did no more than

substantial justice, for the plaintifi had done all that was neces-

sary to enable him to call on the Crown to make his interest

absolute.

But, further, the defendants contend that by the terms of the

notice, of the declaration, and of the award, the plaintiff is claim-

ing as owner, whereas at most he is entitled to an easement over

the causeway only. It is not necessary to determine this point,

but I myself should not hesitate to say that the soil had actually

been granted. Under the lease of 1810 we find that there was

granted not merely " all ways and passages," &c., but also " all

easements, waters, water courses, and appurtenances thereto be-

longing, or with any part thereof, held, used, occupied, or enjoyed,

or accepted, reputed, deemed, taken, or known as pnrt or ]iarcel

thereof," and I do not see why we shouM not hold that under the

term "way," with the words superadded, "held, used, occupied or

enjoyed," &c., the soil of the way passed. Doubt, however, may
be entertained on this point, and although therefore there was

evidence that the plaintiff had a right to the soil of the way, I do

not decide the question. If an easement only were granted, the

question remains, whether it was not a proper subject of compensa-
tion under this umpirage, and whether it was not properly treated

by the umpire. Now the terms of the notice are large. Not only
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i« tlie duke described as the " owner " of this causeway, but lie also

'.liiins as "being entitled to th« use and enjoyment of it,

i'ld of * the easements, rights, and privileges belonging [* 3213]

thereto or connected therewith." This notice was before

the umpire, and very possibly he considered that the plaintiff had

an easement only when he made his award. I see no distinction

between the case of the plaintiff being owner and of his having an

casement only, so far as the question of valuing his interest is con-

cerned. He had an exclusive right over the cause;way of some

sort, and whether it was an exclusive right of passage or to the

«oil seems to me, for the purposes of this award, immaterial. It

is clear that the plaintiff, and he alone, had the only beneficial

use which could be made of the soil, and, moreover, he had from

tim.-^ to time, and once at a considerable cost, repaired the jetty.

When estimating its value to him, therefore, what does it signify

whether he had the soil or not ? I am of opinion that we need

not decide which sort of interest he had, for in either case the

same compensation might be legitimately awarded. Some interest

in the plaintiff was established befpre the umpire, and at the trial,

jind therefore this objection, which in form was that there was no

<ividence of title, fails.

Suppose, then, that the jetty was the duke's, or that he had an

easement over it, and suppose, further, that he was therefore en-

titled to damages for its being injuriously affected, it is still objected

that the umpire has made an improper award, since he has not

made it in reference to the jetty and the taking away thereof.

But it is perfectly consistent with the award, whicli is good on its

face, that the whole damage might have been considered by the

umpire to flow from the taking of the jetty alone, and nominal

damages only for the injuriously affecting of the premises. The

language used is as follows :
" Compensation for the interest of the

-said Duke of Buccleuch on the said causeway, pier, and jetty, and

for shutting up the said landing-place, and for the damage by the

•depreciation of the said mansion-house, &c., by the otherwise in-

juriously affecting the same." And we now approach the ques-

tion of the admissibility of the umpire's evidence to explain the

award. The defendants contended that the umpire might be called

at the trial to prove how the sum he awarded was made up, and

they further say that his evidence showed that much was awarded

in respect of subjects for wln'ch the plaintiff" was not entitled
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[* 324] to recover. It is * really unnecessary to decide whether

the evidence was admissible or not, for I am of opinion

that it was irrelevant, or that so far as it was relevant it supported

the award. However, as the question of admissibility has been

fully argued, I may say that in my judgment it is properly

admissible. I think it is open to a defendant to show that the

sum awarded by an arbitrator includes an amount for something

over which he had no jurisdiction. Suppose, for example, that

an arbitrator were empowered to give compensation for injury to

a house numbered " one " in a particular row of houses, and he

professed to award such compensation, although in fact the whole

evidence before him related to injury to a house numbered "two,"'

and his award really was made for injury to that house. Can it

be doubted but that this circumstance might be proved by the

defendant on the trial of an action on the award, and if so, I see

no reason why it should not be proved by the evidence of the

umpire himself. I am therefore of opinion that in this case the

umpire's evidence was admissible. Then, this being the law,

we have to consider what he actually proved, and the effect of hi.s

evidence was this: that the claim was twofold, viz., for annihi-

lating the jetty and taking away the access by water, and substi-

tuting an embankment intended hereafter to be used as a public

highway. This being the claim the umpire had to consider whether

these works, executed as they were under parliamentary authority

by the defendants, injuriously affected the plaintiff's premises.

Now, I accept as the test the possibility there would have been

of maintaining an action against any one who had done the acts

complained of without authority, and I am clearly of opinion

that the plaintiff would have been entitled to bring an action

against a person who .should have deprived him of the mass of

water flowing along the back of his premises just as much as he
would against anybody who took away the public road in front of

the house in Whitehall. There are many cases, no doubt, in

which an obstrtiction of a highway is an injury to the public

only, and for which no individual can maintain an action. But
there are others, where one who is especially damaged may main-
tain an action, and I think this case is one of them. Suppose,

for example, the plaintiff had been a coal-merchant, with
[* 325] a wharf where the garden is, * and using the river to bring

his merchandise to his wharf; if his means of water access
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were taken away, it cannot be doubted he would be able to main-

tain his action. Then, this being so, why is he not entitled

to compensation against the defendants who, under their Act,

have destroyed his water access ? It has been said that there are

cases where there might be an action, but no claim for ct)mpen-

sation ; but I am myself at a loss to conceive what they can be.

The right to an action and the claim for compensation seem to me
to be co-extensive. It is further said that the question of injury

ought to have been left to the jury ; but if the pnjceedings of the

defendants would, in the absence of statutory p)ovvers, have

founded an action, and therefore did found this claim, there really

was nothing to leave to them, except whether tlie defendants

actually had done the works complained of as to which there was

no dispute. But it is also objected that the umpire, according to

his own evidence, has given a certain anmunt for loss of privacy,

or " amenity " to the house, and that he had no light to give

anything for such a head of claim. This may, perhaps, be the

case; but when the evidence is looked at, it amounts, so far as it

is relevant, only to this, that the uni[)ire has found th.at by

reason of the substitution of the projKjsed highway for the water

the premises were injuriously alfected ; ami from this point the

evidence seems to me to l)e irrelevant,. Once establish that the

defendants have taken away the area of water, and you have an

act proved to have ])een di)ne whereby the plaintiffs were affected

injuriously, and all tlie rest of tlie evidence is merelv on a

<luestion of amount. The umpire was called to say how much
and for what he gave certain sums, and, taking a great number
of circumstances into consideration, lie arrived iit £8'-)2r). In my
judgment, however, his evidence on this question, it being one

jmrely of amount which was for him to decide, is irrelevant even

if it were properly admissible.

But if I were called on to consider these variou.s items, T

should hold that they were rightly awarded. It ennnot be that

the plaintiff" is entitled to the same damages only, no matter

whether something agreeable or convenient has been substituted

for the former condition of his premises, or something such as a

bank of mud, for example, which may be the subject of

daily and * hourly annoyance. It seems to me that a [* 326]

jury or the umpire may well take in account the new
state of the premises when the fact of their being in some way
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injuriously atfected is established. The substance of this case,

then, is really this : The defendants have taken away the cause-

way and the water access. Both acts would have furnished causes

of action, and are the proper subjects of compensation, and the

plaintiff claims in respect of both. The umpire has settled the

amount of damage flowing from one or other of these acts, or from

both, and I do not think the verdict in this action on his award

ought to be disturbed.

As to the sum of £50 given for structural damage to the

kitchen, it really falls within the previous observations, because

the injury to the kitchen may be treated as an " injurious affec-

tion" of the premises. But I do not put my decision about it on

that ground simply. The umpire, in his evidence, stated, among

the details he gave, that £50 was for this damage, and the

defendants now say that no evidence was given at the trial of its^

having occurred. The plaintit! certainly did not prove it; Ijut

this objection should have been taken then, so as to give him an

opportunity of doing so. The defendants, however, did not take

it, and they cannot avail themselves of it now. This rule must

therefore be discbarged.

This judgment of the Court of Exche(pier was brought, by way
(if appeal, before the Exchequer Chamber..

[L. E. 5 Ex. 224.] The Court (consisting (jf Blackburn, J.,

Keating, J., Lush, J., Mellok, J., Montague
Smith, J., Willes, J., and Brett, J.,) were unanimously of

opinion (in accordance with the Court below) that the evidence

of the umpire was admissible for the purpose of showing whether

he had or had not exceeded his jurisdiction ; but by a majority

(Blackburn, J., Keating, J., MelloR; J., and Lush, J., against

Willes, J., M. Smith, J., and Brett, J.) they held that the

general depreciation which the arl)itrator had taken into account

was not a matter arising from the severance of the land, and con-

sequently was not within the matters submitted under the jno-

visions of the Lands Clauses Act 1845. They accordingly reversed

the judgment of the Court of Exchequer.

The following judgment of Blackburn, J. (which was con-
curred in by Keating, J., and Lush, J.), so far as relates

to the question of admissibility of the evidence referred to
and incorporated in the opinion hereinafter set fortli of tlie

same learned judge delivered in answer to questions of the
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House of Lords is, so far as relates to that question, here set

forth.

Blackbukn, J. This was an action on an award by [225]

an umpire assessing the compensation due to the plaintiff

in respect of his claim upon the defendants as promoters of the

Thames Embankment Act 1862, at £8325, and was brought to

recover that sum with interest and the costs of the reference.

The Thames Embankment Act 1862, incorporates the Lands

Clauses Act 1845 ; and the umpire was duly appointed under the

68th section of that Act. The verdict was found for the plain-

tiff, subject to points reserved at the trial, which were rai.sed by

the issues joined on the 3rd and 7th pleas, and are distinct. . .

The 7th plea avers that the sum of £8325 was one entire and

unseverable sum, and that the said sum includes damages and

compensation for matters and things in respect of which the

umpire had no power or right to assess damages or compensation,

and over and in respect of which he had no jurisdiction. The
plaintiff joined issue on these pleas, and obtained particulars of

the 7th plea under a judge's order.

[After dealing with the question of title under the 3rd plea the

learned judge proceeded] :
—

.The issue on the 7th plea gives rise to (juestions of [228]

greater general importance, and in my opinion of much
more difficulty.

The defendants called the umpire as a witness ; and from his

evidence, which is set out in the case, it appears that in assess-

ing the compensation he took into consideration the taking away
of the causeway, and blocking up of the landing place, and sonw
slight structural injuries to the buildings, the direct compensa-

tion for which he valued at £250; and that he also took into

consideration that the bringing the promoters' works so near to

the plaintiff's mansion, affected its value ])y taking away the

privacy of the garden, &c. , so as, in his opinion, greatly to

reduce its selling or letting value, and that the compensation for

this depreciation formed the residue of the large sum
awarded. On this, two points * were reserved, first, [* 220]

whether the evidence of the umpire was admissible at

all ; and, secondly, whether it showed that the award had been

given for something which the umpire had no power to give. If

the plaintiff is right on either of those points, he is entitled to

retain his verdict.
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The Court below were unanimous in their judgment that the

phiintiff wa.s entitled to retain his verdict, hut were not agreed

in their reasons, the majority, consisting of the Chief Baron and

niv Brothers Martin and Channell, being of opinion that the

evidence of the umpire was admissible, but that it showed that

the umpire proceeded on a right ground, and that the award was

<'uod ; my Brother Bramwell being of opinion that the evidence

was not admissible, but that if admitted it showed that the award

was made on a principle which he inclined to think was wrong,

though he doubted whether the finding of the umpire could be

reviewed. And now both questions come before this Court, which

is, therefore, required as a Court of Error to decide those points.

The 7th plea itself is not demurred to, and all that we have

now to consider is, whether the substance of it was proved. But,

in ccmsidering this, we unavoidably inquire what that substance

is, and so, collaterally as it were, consider whether the plea is

good ; and it seems to me that it is good.

An award is the decision of one having a limited authority to

determine those matters submitted to him by the parties, or, as

in the present case, by a statute, and no other. And from this it

follows that if that limited authority has not been pursued, and

the arbitrator has awarded something beyond the authority, the

award is pro tanto void, and if the void part is so mixed up with

the rest that it cannot be rejected, the award is void altogether,

otherwise those against whom the award is made would be com-

pelled to fulfil the void part. And I think, both on autliority

and principle, tliis is a matter which may be pleaded as a defence

to an action. In old times the only w^ay of enforcing an award

was by action upon it, and the only mode of resisting the

enforcement of the award was by pleading to that action, and

consequently all the old authorities, to the effect that an awaid

is void for excess of jurisdiction, are authorities that it may be

shown in evidence at the trial under a proper plea.

[• 2?>Q] Those old authorities are very numerous ;
* it is sufhcient

to refer to those mentioned in Comyns' Digest, Arbitra-

ment, E 1. But if the arbitrator had, whilst his authority was
unrevoked, actually decided the matter which he was called upon
to decide, it was no defence at law to an action on the award
that he had misconducted himself, or improperly rejected evi-

dence, or even been induced to come to that decision bv the fraud
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of the plaintiff now .seeking to enforce the award; though the.se

facts might afford ground.s for obtaining relief in equity, see

Vealc V. IVarncr, 1 Win. Saund. 327 a. , note 3. A practice aro.se

first in the time of Charles II. of making submissions a rule of

court, so as to render any misconduct under that submission, or

any refusal to act on' the award, a contempt of that Court, and so

give that Court jurisdiction over the award and the ]>arties to the

submission ; and this practice gave rise to the various enactments

under which a Court of law now has extensive powers over the

reference. Those })owers, however, must be exercised by the

court in a summary way ; and the statutes neithei' take away any

defence given by common law, nor enable any defendant in an

action to set up any defence which he could not have so set up

])efore. Accordingly it still remains open to a party to plead to

an award any matter which shows that the arbitrator has not pur-

sued his authority ; either, in cases where he is required to make
a final determination on all matters, by not determining some

matter brought before him v, hich he ought to determine, Mitchell

V. Stavelji, 16 East, 58, 14 R. R. 287; or, by including in his

award something which he had no authority to entertain, and

which could not be severed from the rest and rejected Bccl.ctt

V. Midland Ry. Co., L. R. , 1 C. P. 241 ; 37 L. J. C. P. 11.

Nor is it, I think, any objection to such a plea that the award

is good on the face of it, so as to purport to be a decision on all

matters which ought to be decided, and only on matters within

the authority; though where that is the ca.se it renders it more

dithcult to prove that the award was, in fact, a decision on mat-

ters not within the authority. The award is the judgment of an

inferior tribunal having a limited authority, and the law is, I

think, accurately stated in the very learned opinion delivered by

WiLLES, J., in Mayor, &c. of London v. Cox, L. R. , 2 H. L. at

p. 262 ; 36 L. J. Ex. 232 :
" The judgment of an inferior

* Court involving a question of jurisdiction, is not final. [* 231]

If the decision be for the defendant there is nothing to

estop the plaintiff from suing over again in a superior Court,

and insisting that the decision below had turned, or might have

turned, upon jurisdiction. If the decision were in favour of the

plaintiff, it is still not conclusive, because ' the rule, that in

inferior Courts and proceedings by magistrates the maxim, omnia

2^ra:su'niuntur rite esse (icta, dc-^ i--'! apply to give jurisdiction,
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never has been questioned; ' per Holkoyd, J., Reg. v. All Saints,

Southam^pton, 7 B. & C. 785 ; Reg. v. Bolton, 1 Q. B. 66 ; 10 L. J.

M. C. 49, and Cheww.Holroyd, perPAKKE, B., 8 Ex. 249; 22 L. J.

Ex. 95. And, therefore, not only must the declaration in the in-

ferior Court allege jurisdiction, but also, in an action brought in a

superior Court upon a judgment of an inferior 'Court duly obtained,

it must be again averred that the original cause of action arose

within the jurisdiction of the inferior Court, so that upon a

traverse of that averment the question of jurisdiction may be

retried." All this, I think, is accurate, and is applicable to

tlie case of an award. "An award or umpirage," says Serjeant

Williams (2 Wm. Saund. 62, note o), " ought in pleading to be

stated to have been made pursuant to the submission in form as

well as substance; " and this is exactly for the same reason that

jurisdiction must be averred in an action on the judgment of an

inferior Court. In Mitchell v. Stavely, 16 East, 58. 14 R. E. 287,

the award was good on the face of it, yet the plea was held good;

and to hold that an arbitrator, in fact acting out of his juris-

diction, can estop the parties by untruly saying that lie awards

of and concerning the premises, would be to stretch the technical

rule that one cannot aver against the record much further than

any authority warrants. And it is established by Re Penny &
South Eastern Ry. Co,, 7 E. & B. 660 ; 26 L. J. Q. B. 225, that

though the finding of a compensation jury is good on the face of

it, it may be shown by extrinsic evidence that the jury exceeded

their jurisdiction, and the finding may be quashed.

But there is a point which it was not material to allude to in

Mayor, &c. of London v. Cox, L. R. , 2 H. L. 239, 36 L. J. Ex.

225, which it is necessary to notice in the present case.

Though, as is accurately stated, the judgment of a

[* 232] limited tribunal * is not final on the question of juris-

diction, yet if that tribunal has jurisdiction, the decision

on a point within its jurisdiction (or, as Buamwell, B. , in the

Court below expresses it, within its arhifnum), whether on the

law or the fact, cannot be reviewed except in a Court having
jurisdiction to sit as a Court of appeal from that decision.

Now, it may happen that the same question may arise either as

a question of jurisdiction or on the merits within the jurisdic-

tion. It is frequently very difficult to say whether the juris-

diction is exceeded or not. For instances showing the difficulty
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'of deciding on such a point, see Ecg. v. Dayman, 7 E & B. 672
;

:26 L. J. M. C. 128; Reg. v. Broivn, 7 E. & B. 757; 26 L. J.

M. C. 183; Bailey's Case, 3 E. & B. 607; 23 L. J. M. C. 161.

Now, in cases where an award is good on the face of it, but the

arbitrator has made a mistake eitlier of haw or fact, if that mis-

take has been as to a matter within the arbitrator's authority,

then, inasmuch as there is no court of appeal from the arbitrator,

the mistake cannot be remedied, nor can the court, even in the

exercise of its equitable jurisdiction, set aside the award, unless

it can be shown that there was misconduct or some other equit-

able ground for interference; and in the case of the verdict of a

-compensation jury, inasmuch as the certiorari is taken away,

there is no remedy at law at all unless there be excess of juris-

diction. But if the mistake has been as to the extent and nature

of the arbitrator's authority, leading him to exceed it, then inas-

much as an excess of autliority by mistake is just as much an

excess as if it had been in consequence of a wilful disregard of

the limits of the authority, the award may be impeached as being

made without jurisdiction. Were this otherwise no one who
submits to a reference of one thing could be safe from having an

award put upon him as to anything else.

Accordingly, in Jone>i v. Corry, 5 Bing. N. C. 187, where the

<Jourt of Common Pleas were satisfied that the arbitrator had

misconstrued the order of reference and so mistaken the limits

of his authority, the award was set aside. This principle is very

clearly laid down in the judgment of Lord Chancellor

Hakt, in Brophy v. Holmes, 2 Molloy, 1. There, * there [* 233]

had been a reference by order of nisi jyrius to three jury-

men of all matters in difference, and they had awarded in favour

of the defendant by an award on all matters in difference, which,

therefore, purported to be a decision on all such matters brought

before them. The Lord Chan^cellor had to decide whether this

finally disposed of an equitable claim under a guarantee. It

appears tuat the Lord Chancellor was satisfied that, in fact, the

claim on the guarantee was brought before the three arbitrators,

and that the counsel for the defendant protested that they had

no right to consider it, and gave them what is called a " caution

not to entertain such a claim. " The Lord Chancellor says (at

p. 8), " If the arbitrators said we think the guarantee not within

our jurisdiction" [/. c., in fact did so, for on the face of the award
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they professed to decide it], " tliat would. be one case. But if

the arbitrators looked at it, and determined it was not a claim

that was entitled to have etiect given to it, and, moreover, that

by reason of having accepted such an undertaking the plaintiff wa.s

disentitled to any contribution towards the loss, that is different;

and, although I think it was a wrong conclusion, I cannot remed\'

it." He then, after stating the clear facts and the giving the

caution, says (at p. 11): " But the question is, did that caution

act before [ ? upon] the minds of the arbitrators, and did they

throw the matter of the guarantee out of their calculation accord-

ingly, or did they disregard it as an empty threat and consider the

matter of the guarantee ? That is the question ; for if it.could be

shown that the caution prevented them from exercising their judg-

ment on the guarantee, and the effect of tiie contract, and quan-

tum of damages, the plaintiff has not had a fair trial of his claims ;

but if they disregarded the caution, then the matter has been tried

already. But the evidence in this case has been omitted to be

pointed to the veiy fact which alone could entitle a court of

equity to interfere after the award. The plaintiff might have

examined each of the arbitrators, and ]uit lliis plain interrogatory

to each, — Did you abstain in consequence of the caution, or

for any other reason, from weighing the eff"ect of the guarantee

;

or did you look into it and all the matters in difference between

the parties, and conclude on the whole case ?
" He then proceeds

to say that, if there had not been delay, he should have directed

an inquiry on that point alone, and, as it was, would

[* 234] * consider whether he should do so or not. Afterwards

it appears that, on fresh evidence, he was satisfied that

the arbitrators liad, in fact, adjudicated on the claim.

It seems clear, therefore, that the Lor.D Chancellor thought

that, though the award was good on the face of it, and purported

to be an adjudication on all matters in difference brought before

the arbitrators, there might be an inquiry as to whether, in fact,

the arbitrators did exercise the jurisdiction, and that the arbitra-

tors themselves might he examined as witnesses as to that fact.

There is no case or authority that I can find that says an iimpare

or arbitrator is either incompetent as a witness or privileged

from giving testimony as to any matter material to the issue. Of

course any attempt to annoy an arbitrator by asking (|uestions

tending to show that he had mistaken the law. or found a verdict
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against the weight of evidence, should he at once checked, for

ihts'j matters are irrelevant. Hut where the question is whether

lie did or did not entertain a (|uestion over whicli he had no

jurisdiction, the matter is rele\'ant, and nobody can be better

([ualitied to give testimony on tliat matter than the umpire. I

wish' to guard against being supposed to express an opinion that

a 'jvuyman might be asked on what grounds he and his fellows

gave their verdict; that involves very diti'erent considerations,

and may be decided when the case arises. But I can see no

reason for the doul)t as to whether the umpire's evidence was

admissible. xVnd in the recent case of the Dare Valley By. Co.,

L. I^ , 6 Eq. 429, 37 L. ^. Ch. 719, upon a question closely resem-

bling the present, the Lord Justice Giffard, then Vice Chancellor,

expressed a clear opinion as to the admissibility of the evidence

of an arbitrator, and acted upon it. . . .

From this judgment of the Exchequer Chamber the plaintiff

brought a proceeding in error in the House of

Lords.

The Judges were summoned, and Mr. Baron [L. R. 5 H. L. 42.3]

Martin, Mr. Justice Byles, Mr. Justice Black-

burn, Mr. Justice Montague Smith, Mr. Justice Hannen, and

Mr. Baron Cleasby attended.

Sir R. Palmer, Q. C. , and Mr. Kemplay, for the plaintiff in

error :
—

The first point to be considered relates to the examination of

the umpire. It is submitted that his evidence was inadmissible.

The award was good on the face of it. It could not, therefore, be

impeached by evidence of what passed in the mind of the umpire

when he made it. Such evidence w'as inadmissible. No miscon-

duct of any sort was imputed against him, so no extrinsic evidence

could be brought forward in opposition to his award. Johnson v.

Buront, JSllisy. Saltan, 4 Car. & P. 327, and 327, n. ; Hodgkivson

V. Fcrnie, 3 C. B. N. S. 189, 27 L. J. C. P. ^Q. Yet he was called

with a view to show that he had allowed matters not properly

within his jurisdiction to exercise an influence over his mind.

As to the question of the admissibility of his evidence, the only

direct and clear opinion pronounced in the Courts below was that

of Mr. Baron Bramwell, and that learned Judge had expressly

declared the umpire's evidence to be inadmissible. L. R. , 3 Ex.

327. The other Judges seemed to think that if his evidence
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went to show that he had arbitrated on something which was not

within his jurisdiction, or that he had omitted to arbitrate oit

something which was within it, his evidence would be admis-

sible. This mode of considering the matter was erro-

[* 424] neous. He could not be asked what were the * reason-

ings passing in his own mind, which inclined his

opinion one way or the other. In Ponsford v. Stvaine, 1 J. & H>

433, it was held that arbitrators were bound to produce the docu-

ments laid before them by the party who called them, but not b}'^

the other party, and that though they might be asked if a par-

ticular matter was pressed on their attention, they could not be

asked what was the view they had taken of it. In Mortimer

V. The South Wales Railway Company, 1 El. & El. 375, 2S

L. J. Q. B. 129, which was an action to enforce the finding of a

jury, the jurors were alleged to have given compensation in re-

spect of the interruption of the How of a stream of water, whereas,

in fact, the stream was divided into two branches, of which

one alone had been interrupted, and therefore the claim for com-

pensation was too large, as the finding had not been restricted tf»

that particular damage which alone ought to have been made the

subject of compensation. It was answered that the verdict, being

valid on the face of it, could not, in an action to enforce it, be

impeached upon such a ground as this. Lord Campbell said,

1 El. & El. 381 :
" The defendants endeavour to show, by w\ay of

defence to this action, that the sheriff's jury awarded, in respect

of the diversion of the water which flows through the plaintiff's

premises, damages in respect of the whole stream diminished, the

plaintiff having a right to compensation only in respect of the

diminution of a portion of it; and that, in so awarding, the jury

committed an excess of jurisdiction. I am of opinion that that

defence is not open upon these issues ; nor do I think that the

defendant could have pleaded any plea to that effect which would
have been good. " He held the pleas pleaded to be in themselves

good, but unavailable for the purpose of impeaching the finding of

the sheriff's jury, which ought to have been impeached, if at all,

upon a certiorari to bring it up and quash it. Re Penny & South

Eastern Ry. Co., 7 El. & Bl. 660, 26 L. J. Q. B. 226, was relied on

to show that the verdict of a jury might be impeached for awarding

compensation for one claim among others, which was not legally

the subject of compensation ; but there, though the excess of the
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jurisdiction did not appear on the face of the proceedings, the

sheriff had wrongly directed the jury, and evidence of that fact

was obtainable without the aid either of the sherih 's notes

or the statement of the jurors. The case of The * Cale- [* 425]

donian Fuiilivay v. OcjUvij, 2 Macq. Sc. Ap. 229, does not

affect the present, for there the objection to the finding was apparent

on the face of it. So it was in The City of Glasgoio Union Bail-

way Co. V. Hunter, L. R. , 2 H. L. , Sc. 78. Here the award was

valid on the face of it, and could only be impeached by evidence,

in itself inadmissible, of the motives which had influenced the

mind of the umpire in making it.

As to the claim for compensation in respect of the causeway.

In the first place it was denied to be in any way a part of the

property of the })laintiff. It is true it was not the subject of an

actual lease, but it had always been used as part of the property

under the former lease, and the Crown was bound by two agree-

ments to grant a new lease as from 1855, and as the plaintiff had

performed his part of the agreement for the new lease, it must

be taken to have been actually granted. In the next place, it

was said that the plaintiff only had, and could only have, an

easement over it, which he enjoyed in common with all the other

subjects of the realm, for that being part of the soil of a navi-

gable river it could not be made the subject of a grant to an

individual, and that the taking away of that easement could not

be matter for individual compensation. It may be admitted that

the Crown could not grant to a subject special and peculiar rights

in a navigable river. Attorney- General v. Johnson, 2 Wils. Ch. Ca.

87, and Gann v. WhitstaUe, 11 H. L. C. 192. He had an

actual property in the use of it. Mason v. Hill, 5 B. & Ad. 1

— 24; Sampson v. Hoddinott, 1 C. B. (K S. ) 590; Miner v.

Gilmour, 12 Moo. P. C. 131; and see Lord y. The Commissioners

of Sydney, 12 Moo. P. C. 473; but here the special use was that

of a part of the shore at low water, which use did not interfere

in the least degree v/ith any right of the public, who could not

possibly use it as the plaintiff' did, though it was individually

advantageous to him. This especial use of the shore had been

taken away by the act of the defendants, and the plaintiff was

entitled to compensation for its loss.

The umpire had a right to consider all the matters which occa-

sioned injury to the plaintiff, all which " injuriously affected."
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his property. In r^''<J- v. Tlic Eastern Counties Railvjcty, 2 Q. B.

347, the return to a inandannis negatived the injury

[* 426] alleged, as the ground for * compensation, but it was

held that the compensation was Jiot limited to the cases

negatived in the return, but might extend to injury done without

entering upon or taking the land, name!} , by lowering a road on

which the land abutted. That was a special injury to the plain-

tiff' though it might be that the lowering of the road was a matter

beneficial to the subjects at large. In Ricket v. The Metropolitan

Railway Company, L. E. , 2 H. L. 17;", li. C. Vol. 1, p. 574, the sub-

ject of complaint was distinctly a public annoyance alone, yet

even there one noble Lord in this House, Lord Westbukv, was

strongly inclined to hold that, for the special injury arising to an

individual from that public annoyance, compensation ought to be

given. Then came the case of The Hammersmith Railway Com-

pany V. Brand, L. R., 4 H. L. 171 ; 38 L. J. Q. B. 265 ; R C. vol.

1, p. 623; but that case does not affect the present, for it was

decided on the special Vv-ords of the particular Act, and the claim

being for injury from the effect of things which the Act had au-

thorized to be done, and the effects of which must have been fore-

seen, the claim was held unsustainable. The City of Glasgow Union

Railway v. Hnnter, L. R. , 2 H. L. , Sc. 78, merely followed Ham-
mersmitlt v. Brand ; yet even there a noble Lord protested against

the too narrow construction which had been adopted in previous

cases with regard to consequential damage. In Re The Stockport

Railway Company, 33 L. J. Q. B. 251, a plaintiff was held entitled

to compensation for consequential damage, because the proximity

of the railway rendered his building less suitable for a cotton

-

mill on account of an increased danger of being set on lire. It is

true that there land of the plaintiff' had been taken, but that was

only important as a reason for not applying to that case the

rule that compensation could not be given for that which unless

sanctioned by the Act would have been an actionable wrong. In

Reg. V. The London Bocks Co., 5 Ad. & E. 163, no land was taken,

and on that account the party seeking compensation was held not

to be entitled to it. But that ground of decision is one which

can hardly be supported on principle, and it has already been

questioned in this very case, L. B. , 3 Ex. 328, by Mr. Baron

Bramwell, and in this House by Lord CfiELMSFORD, in The

City of Glasgow Union Raihrn y \. Unntrr, T>. B. , 2 H. L. , Sc. 82,
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where his Lordship * said, " I should be disposed to say [* 427]

with Baron Bramwell, ' It does seein strange that the

taking, a piece of a man's land should let him in to prove all

sorts of damage for which he could not otherwise recover. '

"

Mr. Hawkins, Q. C. , and Mr. Philbrick, for the respon-

dents :
—

The validity of the award is the real substantive question

before the Court. The umpire had a right to determine an

amount, but not to determine any (juestion of law, nor to assume

any new jurisdiction. Here the umpire has, by his own state-

ment, assumed a jurisdiction over matters which were not

properly subject to his authority. The award showed that upon

the face of it. The plaintiff had asked for compensation for the

loss of the jetty as if for tlie loss of a part of his property. It

never was his property. Yet he treated it as such, and insisted

that his property was injuriously affected by wdiat had been

done, and, as the defendants contended, rightfully and properly

done, under the Act ; he asked for compensation for the loss of the

use of the jetty during the progress of the work and after its com-

pletion. [Lord Cairns : By reason of the severance from the

lands.] There was no distinct claim made on the ground of sever-

ance. The notice of claim set up the loss of the use of the jetty

and nothin" else.

The award is bad, because it is made in respect of a claim which

could not be sustained at law. There could be no legal claim in

respect of the loss of the pier or jetty. The extent of that claim

was not in dispute, but the right to make any claim in respect of

such a matter was so. That right was entirely denied. The

plaintiff had no interest in the soil or bed of the river ; and

therefore he had no right to claim compensation for a loss of

what was a mere incident to that soil. The SfocJqyort Case, 33

L. J. Q. B. 251, did not justify such a claim, for there the injury

made the subject of compensation was an injury in respect of

what was the plaintiffs undoubted property , it was not doubtful

or indirect injury, but direct and substantial, and was capable of

a money measurement. The umpire here could not give himself

jurisdiction over a supposed claim, a claim not sustainable in law,

by making a formal finding in respect of it. In Ellis v.

SaUni>, 4 Car. & P. 327, n.^^the witness was * merely told [*42S]

that he need not stat'^ tlip reasons which intiuenced him
vol.. III. — 'M
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in making his award, if he desired not to do so : he did not object

here. If the umpire has made an award which he had no legal

right to make, no Court can properly be called on to enforce it.

What the umpire did was rightly got at by his evidence. His

own statement was not only admissible, but it was the best evidence

on the subject. There is great reason to doubt the supposed decla-

ration of Baron Bkamwell on the admissibility of the umpire as a

witness, and the other Judges are clearly the other way. In In re

The Dare Valleij Railroad Company, L. R., 6 Eq.429, 435, Vice-Chan-

cellor GiFFARD said, " I can see no reason why the arbitrator should

not be just as well called as a witness as anybody else, provided

the points to which he is called as a witness are proper points on

which to examine him. If there is mistake in point of subject-

matter, that is, if a particular thing is referred to an arbitrator,

and he has mistaken the subject-matter on which he ought to

make his award, or if there is mistake in point of legal principle

going directly to the basis on which the award is founded, these

are subjects on which he ought to be examined, and also grounds

for setting aside his award." The examination of the umpire was

certainly confined within tliese limits. [Lord Chelmsford sug-

gested that in Espinasse's Reports there were to be found

[* 429] cases on this subject.^] In Bropliy v. * Holmes, 2 Molloy,

^ The cases are probably these : Ilaher- subject. Evidence of confessions made
shon V. Trobi/ (3 Esp. 38). Case for for tlie purpose of settling disputes I shall

maliciously holding to bail. There had never admit, but facts admitted before

been an action on disputed accounts— it the arbitrators I always sliall. I shall,

was referred to arbitration. The award therefore, allow the arbitrator to be ex-

Avas in favor of the plaintiff. p]rskine, for amined and to speak to such matters of

the plaintiff, called for the books, and fact as were admitted by the parties be-

proposed to examine the arbitrator. Lord fore him."
Kenyon: " I do not think I ought toad- Marlin v. Thornton (4 Esp. 180). Ac-
rent the evidence. It seems to me tliat tion for maliciously holding to bail. Plaiu-

the arbitrator ought not to be permitted tiff had been emjjloyed as a writer for the
to depose here as to what transpired be- defendant, and had sued for payment for

fore him, either upon the examination of his services. While that action was pend-
the parties, or on an inspection of the iug, defendant had arrested plaintiff, and
plaintiff's books." held him to bail for two sums which had

Grei/ori/ v. Hoivard (3 Esp. 113). Dis- been paid as satisfaction to him. Both
puted accounts

; action on a promissory cases were referred to arbitration. Award
note. The plaintiff called a witness who that the plaintiff had been fully paid, but
had been acting as arbitrator to settle the that there was not any cause of action
accounts between the parties. Objection against him on account of the money
was taken to the witness speaking as to which he had been so paid. The award
any communication made to him in the was produced. Defendant's counsel then
course of the arbitration. Lord Kenyox : called the arbitrator to prove that the
" I have often given my opinion on tliis T-'-'""rf.i)(-e was of all matters in difference,
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1, there was a suit in respect of partnership accounts — there

was an inquiry before an arbitrator, and he was examined and

allowed to be asked what had passed before him.

The evidence shows that £oU00 were given in respect of matters

not included in tlie reference. If that should, be determined to

be an illegal item that vacates the whole award. Now that item

can be, as it were, earmarked, for the umpire gives a specific sum

for each particular thing, and there is not any other item but that

which may not be made the subject of compensation, and all the

other items and the sums given in respect of them are known.

[Lord Cairns: Suppose that, in consequence of all these other

things, the house would have a less money value than before by

£5000, would not the award be right ?] But independently of

the right to consider some of the things as causes of depreciation,

the defendants insisted that, so far from the house being lessened

in value by £5000, it was increased in value by £10,000. But

without going into tliat question, it is clear that what was m?de

to furnish, grounds for so large a claim for compensation was, in

fact, not a subject for consideration by the umpire. The case of

the StocJcport Railway, 33 L. J. Q. B. 251, cannot justify this claim,

while the case of The Caledonian Raihvay v. Ogilvy, 2 Macq. Sc.

Ap. 230, is a distinct authority to show that such a claim cannot

be supported. No injury consequent on the creation of works

authorized by the Legislature can be a ground for compensation.

Hammersmith Raihoay Company y. Bra.iid, L. R., 4 H. L. 171 ; 38 \,. J.

Q. B. 265 ; E. C. Vol 1, p. 623. The loss of prospect cannot be a ground

for an action or for compensation. If one man comes on another's

land and builds a high brick wall, there may be an action of tres-

pass against him, and damages can be given for his wrong-

ful use of the land, but not for the mere * loss of prospect [* 430]

which the wall occasions. Here the loss is of that kind,

and the loss and obstruction take place not on the plaintiffs land

bul3 on land that does not, and never did, belong to him. No ac-

tioa, therefore, would have lain by him if the Act had not passed,

and no claim for compensation can be made under such circum-

stances for what was done under the authority of the Act. Re
Penny & South Eastern Ry. Co., 7 El. & Bl. 660, 26 L. J. Q. B. 226.

and that a claim had been made before It was contended that the award innst

him by Martin for compensation for the speak for itself, Lord Alvanlev ad-

injury. This evidence was objected to. mitted the evidence.
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In Mortimer v. The South Wales Railvmy Companij, 1 El. & El.

375, 28 L. J. Q. B. ] 29, there was a good ground of claim for

compensation for the interruption of the flow of water in one

branch of a stream, but the claim had been as if for the inter-

ruption of the How of the wiiole stream, and if that objection

had been presented to the Court in proper form and at a proper

time it would have been fatal to the claim. Beg. v. The Eastern

Counties Railwaij Cornpanij, 2 Q. B. 347, is not an authority for

the plaintiff, for there though certain things made the subject of

the claim for compensation were denied to be so, the return did not

conclusively show that tliere might not be others which could law-

fully be the subject of such a claim, and therefore the mandamus
was issued to have the claim investigated. In both these cases

the claim was allowed only through an objection to the form of

meeting it. In Chamberlain v. The West of London Railvmy Com^

'pany, 2 B. & S. 605, there was an actual interference with the

access to the plaintiff's houses, and their value in letting was materi-

ally diminished. That was held to be a subject for compensation

but any sort of injury in diminution of money value would not

have been so held. [Lord Chelmsford : "What is the distinc-

tion between cutting off access to a house by altering a road and

cutting off access to it by embanking a river ?] That is not here

made the subject of a specific claim. The compensation claimed is

for something connected therewith, namely, the use of a jetty

which never was nor could be the plaintiffs property.

It may even be that, in some way or other, the plaintiff is en-

titled to compensation for the loss of his water-way,'— his access

to the river ; but something else is claimed, and it does not follow

that he is entitled to anything for the noise and dirt that may be

occasioned by the construction of the road which is substituted

for the river. Here the access to the river is not cut off

[* 431] * altogether, the mode of access alone is altered. [Lord

Westbury : Is he not to be compensated for being

deprived of access to the river at lugh water ? ] No such claim

is made in the case The loss for the jetty alone is claimed.

[Lord Chelmsford: The use of the jetty at low water, but

access to the river at high water. You admit the whole in the

13th paragraph of the case^]

" That the embankment was con- tiff'.s communication with tlio river was
strncted on the site of the causeway or by the embankment, which was a public
jetty, so that the river could not flow up road."
to the garden-wall, :uid that tlio plain-
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The ;iiiipire had only the right to deal with the case as it was

placed before him, and as there was not any claim fur the loss uf

access to the river at high water, he was bound not to give more

than nominal damages for that, or to discard it altogether. Turn-

ing the river into a roadway did not ati'ord ground for compensa-

tion. The access was as complete as before, nay, it was more so.

The Lerfislature had authorized that change. He had no other

right on the river than any other subject. He had not the exclusive

use of the causeway ; it was on the shore where barges might be

anchored, and every one might pass along. If another man brought

up barges in front of the plaintiff's garden wall the plaintiff would

have no right of action on that account, certainly not on account

of spoiling his prospect or destroying the amenity of his house.

[Lord Cairns : Suppose he had a right of common, and that was

interfered with, what then?] He could not claim compensation,

an individual compensation for a general injury to the common.

If he had no right to claim compensation for one particular matter,

and that matter is yet, by the award, made part of the sum given

him as compensation, the whole award is bad.

The case of Re Pennij, 7 El. &c Bl. 660, is very important, .as

establishing that what is ordered by an Act to be done cannot,

of itself, furnish any ground for compensation. The plaintiff's

premises were there overlooked from the raihvay and the railway

platform, and he was held not entitled to compensation on that

account, and though actual injury to the premises occasioned by

the passing of the ballast trains during the construction of the

railway was allowed to form a ground of compensation, Lord

C.\MPBELL expressly said that it would not be payable in respect

of the passing of trains after its construction. This last

matter was the substance * of the decision in Hammer- [* 432]

sraith Rij. Co. v. Brand, L. E., 4 H. L. 171, 38 L. J. Q. B.

265 ; R. C. Vol. 1, p. 623, and that must be so in this case, since by

the Thames Embankment Act the Board of Works had no control

over the use of the road after it had once been constructed and

dedicated to the public. The construction of the road here was not

only authorized but directed by the Thames Embankment Act.

The Board of Works was not responsible for anything at all, except

for injury sustained in the course of t]ie construction of works, and

none such was complained of here.

Sir E. Palmer replied.
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Lord Chelmsford :
—

The first (question is, how far an arbitrator is bound to give

evidence explanatory of his award ; the next, under what circum-

stances the owner of land may be entitled to compensation for the

operations of these defendants acting under their own Act and the

Land Clauses Act. Two questions may be proposed for the con-

sideration of the judges :
—

First. Whether the evidence given by the umpire was admis-

sible ; and if so, to what extent, and for what purpose ?

Second. Whether, upon the facts, admissions and evidence set

forth in the Case and Appendix (so far as the evidence was admis-

sible), the plaintiff in error is entitled to a verdict on the issue

raised on the seventh plea ?

The following were the opinions given by the Judges, so far a.s

relates to the former question.

Mr. Baron Cleasby :
—

I answer the first question by giving it as my humble opinion—
1. That the umpire was a competent witness, like any other

person, to prove matters material to the issues.

[* 433] * 2. That questiotis might be properly put to him for the

purpose of proving the proceedings before him, so as to

arrive at what was the subject-matter of adjudication

when the proceedings closed, and he was about to make

his award.

3. That as regards the effect of the award no questions could

properly be put to the umpire for the purpose of proving

how it was arrived at; or what items it included, or what

was the meaning which he intended at the time to be

given to it.

First. With regard to the competency of the umpire as a wit-

ness, I am not aware of any real objection to it. With respect to

those who fill the office of judge, it has been felt that there are grave

objections to their conduct being made the subject of cross-exam-

ination and comment (to which hardly any limit could be put) in

relation to proceedings before them ; and, as everything which
they can properly prove can be proved by others, the courts of law
discountenance, and I think I may say, prevent them being exam-
ined. But those objections do not apply at all to a person selected

as arbitrator for the particular occasion by the parties, and he comes
within the general obligation of beino: bound to aive evidence.
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The practice entirely agrees with this ; for it is every day's practice

for the arbitrator to make an aftidavit where a question arises as to

what took place before him, and I have known him to be examined

as a witness without objection.

Secondly. Being competent generally, it follows that he may be

questioned as to what took place before him, so as to show over

what subject-matter he was exercising jurisdiction. He might,

therefore, prove that a claim was made for compensation in respect

of one matter, A., and also in respect of another matter, B., and

that both were entertained without objection ; or he might prove

that claim B. was objected to and rejected, or that it was after

objection received. He might, in short, give any evidence for the

purpose of showing what was the subject-matter into which he

was inquiring, and upon which his judgment therefore was to be

founded. This would enable us to judge whether he was acting

within his jurisdiction or not, for a person exceeds his jurisdiction

by prosecuting a judicial inquiry in a matter over which he has no

jurisdiction, quite independent of the judgment eventually

given. *And it deserves notice, that as to this evidence [*434]

the umpire would be no better witness than any other

person, and would not have it in his power afterwards, by his own
evidence, to sustain or destroy the award. He could be corrected

by any other person present at the proceedings, including the

short-hand writer, if there was one.

Thirdly. As soon as the award is made it must speak for itself.

It must be applied, as in other cases, by extrinsic evidence to the

subject-matter, but cannot be explained or varied or extended by

extrinsic evidence of the intention of the person making it. There

appear to me to be the strongest objections against allowing the

umpire to be examined for the purpose of showing what he intended

to be included in the avrard.

In the first place it is (and, indeed, must be) a written instru-

ment, and the general rule is applicable, that its effect must be

collected from the instrument itself. The subject-matter to which

it is applicable is ascertained by proof of the subject-n)atter of the

inquiry. I cannot think that if the umpire admitted upon the

inquiry claims A. and B., and made a general award of one sum for

compensation, he could be allowed to prove that in arriving at that

sum he had rejected claim B. from the computation, or vice versa

if he had rejected claim B., upon the inquiry could he be allowed

to prove tlmt be had included it in the computation.
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The award taken by itself is something certain and fixed, and

settles the rights of the parties , but if evidence be admitted of the

intention and state of mind of the umpire when he made it, its

certainty is destroyed, and its effect depends upon his memory,

clearness of intellect, and perhaps upon his views and wishes taken

up afterwards. Surely it would be a most dangerous thing, after

an award has been made which becomes of itself the foundation of

a ri"ht, to allow any one to retain the power of explaining it away,

or even of defeating it. We can properly investigate the acts of a

judge or arbitrator in prosecuting a particular inquiry, and his

judgment founded upon it ; but how can we investigate his secret

thoughts or intentions ? He is the only master of them, and what

he says must be conclusive, as there is nothing which can contra-

dict or explain it.

The objection to such evidence would be more striking if, instead

of the umpire being appealed to, two arbitrators had joined

[* 435] in an * award. Could each have been questioned as to

the composition of the award ? Although they had agreed

as to the result and amount of the award, it would not at all follow

that they agreed in the steps by which it was arrived at. Indeed,

we know that agreement in such a result is often only arrived at

by some concession and compromise, and in case of a difference in

the evidence of wiiat was intended, which is to govern and influence

the award ?

Or it may be farther illustrated by supposing the case, instead

of going to arbitration, to go to a jury. There is an assessor who

presides, and he directs the jury to reject certain heads of claim

and to compensate for others. The jurymen give a general verdict.

Could the twelve jurymen be called as witnesses to show to what

extent they had severally acted, upon the direction given, or against

it, so as to vitiate the verdict by showing that some jurymen

included in it matters they could not properly include ? I submit

not, and that the verdict must speak for itself and be applied to

the proper subject-matter, viz., so much of the claim put forward

as had been entertained.

An authority has been referred to which does not seem to agree

with the opinion which I have ventured to express, the case of

Brojohij V. Holmes, 2 Molloy, 1, decided by Lord Chancellor Hart.

A question arose in that case whether a certain equitable claim

under a guaranty had been disposed of l)y arbitrators in a reference
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of all matters in difference. It appeared that the claim had been

brouglit forward by the plaintiff, but the defendant protested that

the arbitrators had no right to consider it, and gave them a caution

not to entertain it. The Lord Chancellor savs, " if the arbitra-

tors said we think the guaranty not within our jurisdiction, that

wouhl be one case." All would agree, I apprehend, that so far the

view taken was correct, because there would be an act of the

arbitrators in refusing to entertain the claim which would be

decisive. But in what follows the Lord Chancellor appears to

think the state of mind of the arbitrators is the subject of inquiry

and not their acts ; for he goes to say, " The plaintiff might have

examined each of the arbitrators, and put this plain interrogatory

to each— Did you abstain in consequence of the caution, or for

any other reason, from weighing the effect of the guar-

anty, or did you look into it and all * the matters in [* 436]

difference between the parties, and conclude on the wliole

case ?" I beg most respectfully to dissent from this, as not being

a correct mode of dealing with the case. The acts of the arbitra-

tors and not the hidden operations of their minds are the proper

subject of inquiry. If the claim was made and received and evi-

dence given upon it, this would be decisive of the jurisdiction

exercised by the arl)itrators, quite independent of any reservation

in the minds of the arbitrators at the time. One cannot help

asking what would be the effect, in such a case, of the arbitrators

giving different answers to the supposed question. It certainly

strikes me verv stroiiglv that the state of the arbitrator's or Judge's

mind is of no importance, except so far as it is embodied in some
judicial act done by him. His mind may fluctuate and change

more than once until the decision is delivered, and then, whether

it 1)6 upon an interlocutory or final matter, the case is so far lionnd.

I wish to add that what has been said has reference only to such

a proceeding as the present, and not to a proceeding of a different

nature, viz., when an application is made (the submission having

been made a rule of Court) to refer back the award, or set it aside

on the ground of some mistake or misconception of the arbitrator

so as to make it wrong that the award should stand. In the exer-

cise of such a jurisdiction the Court to which the application was
made would probably reject no means of informing itself whether

the arbitrator had proceeded upon sucli a mistake or misconception.

This was the nature of the application in the case /,•/ re Bare Vol-



490 AKBITEATION.

No. 15. — Buccleuch v. Metr. Board of Works, L R., 5 H. L. 436-446.

ley Railway Company L. E., 6 Eq. 429, 37 L. J. Ch. 719, where Vice-

Chancellor Giffard thought a written statement by -the arbitrator

of his reasons admissible in considering whether the arbitrator had

proceeded upon an erroneous view of his duties or not. The opin-

ion given has reference only to an action at law upon the award,

in which of course the rules of evidence must be attended to.

I beg, therefore, to answer your Lordships' first question, by

tnving my humble opinion that the umpire was a competent wit-

ness, that he might properly be questioned as to the subject of

claim put forward and inquired into before him, and that he could

not properly be questioned as to the matters which he included in

or excluded from his award.

[* 437] * I am authorized by my Brother Bramwell to state

(by permission of your Lordships) that he was misunder-

stood when he gave his opinion in the Court of Exchequer, if he

was supposed to hold that the umpire was not a competent witness
;

Bwckuch V. The Board of Worls, L. R., 3 Ex. 327 ; 37 L. J. Ex. 177.

He did not hold that he was not competent for any purpose, but

only that he could not be questioned as to the composition of his

award. This appears from the report of what he said, especially

from that in tlie Law Journal.

Tlie effect of the above opinion applied to the present case is,

that the questions as to what were the matters in discussion before

the umpire were properly put, and that those which follow begin-

ning with the question :
" Will you tell us of what items the

£8000 was composed ?" were improperly put; and it seems that the

answers to the questions properly put raise sufficiently the ques-

tion of excess of jurisdiction by the umpire. . . .

[441] Mr. Justice Hannen :
—

My Lords, in answer to the first question proposed by

your Lordships, I say that I am of opinion that the evidence of the

umpire was admissible, and in support of this opinion I

[* 442] beg leave * to refer to the reasons given by my Brother

Blackburx in his judgment in the Court below, to which

I am unable to add anything. . . .

[446] Mr. Justice Blackburn :
—

My Lords, in answer to your Lordships' first question, I

have to state that I am of opinion that the evidence of the umpire

was admissible, so far as it tended to show that he had exceeded

his jurisdiction by including in the award compensation for mnt
ters for which he was not authorized to give compensation.
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I stated fully in the judgment I delivered in the Exchequer

Chamber in this case, L. II., 5 Ex. 228, my reasons for coming to tliis

opinion, and then <|uoted all the authorities that I am aware of

bearing on the ([uestion ; and, as nothing has occurred to me in

addition to what I there stated, I think it better to refer your

Lordships to that printed judgment than to repeat the same words.

I have only to add that I think the evidence of a juryman as to

what were the grounds of the verdict of himself and his fellow-

jurors has always been rejected on grounds of public policy, some

of which are well indicated in the opinion which my Brother

Martin is about to deliver to your Lordships in this case,

and which I * have had the advantage of perusing. I [* 447]

think those grounds are not applicable to an umpire, and,

consequently, I do not think that a decision by your Lordships

that the umpire's evidence is admissible would render it necessary

to admit the evidence of jurors. . . .

Mr. Justice Byles:— [448]

I entirely agree with the judgment about to be delivered

by my Brother Martin.

* Mr. Baron Martin :
— [* '^^9]

My Lords, in answer to your Lordships' first question,

I am of opinion that the evidence given by the umpire was admis-

sible, and I see no limit as to its purpose and extent beyond the

ordinary one, that evidence is to be confined to the matter in issue.

The object of calling him was to prove the seventh plea, viz. thnt

the sum awarded by him included damages and compensation for

matters in respect of which he had no power or right to award or

assess compensation. Xow if this matter is to be the subject of

judicial inquiry, there is no person who possesses the same means

of proving the truth as the umpire. He must know in respect of

what he awarded, and to exclude him would seem like excluding

the truth. At the same time I cannot but feel that if he be nu

admissible witness, there will be very great difficulty in excluding

a juryman who has assessed compensation in a case under the

Lands Clauses Act.

The award is said to be bad, because the umpire has only a

limited authority by virtue of the 63rd section, which it is alleged

he has exceeded. By the 49th section jurymen have precisely the

same limited authority. They must deliver their verdict in two

separate sums, but the same limited authority is conferred upon
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both. Now if the arbitrator or umpire is competent to give evi-

dence that he exceeded his authority, and so to annul and defeat

his award, what reason is there why a juryman is not competent

to give evidence to prove that the jurors included in their verdict

compensation in respect of a matter which is without the 49th

section ? I find a difficulty in answering the question. There can

be no doubt as to the inconvenience and uncertainty wliich will

arise if jurymen are permitted to give evidence to defeat their

verdicts. If one juryman is admissible all are admissible, and

their evidence may be conflicting, and great inconvenience arise.

In ordinary cases in the Courts of Law and Equity jurymen are

not permitted to make affidavits, or give evidence to affect or de-

feat their verdicts, and although I feel myself bound to answer

your Lordship's question as I have done, I am conscious that your

Lordships, as the Court of ultimate resort, may, by reason of the

great inconvenience, feel yourselves called upon to arrive at a

different conclusion.

[* 450] * I can find no authority against the umpire's admissi-

bility. Two cases have been cited in its favour, and

although I feel that great inconvenience may arise from permit-

ting an award to be so impeached, I nevertheless feel constrained

to answer your Lordships' first question as I have done. . .

[454] I am authorized to state that Sir Montagu Smith, who
heard the arguments, concurs in this judgment.

Lord Chelmsford:—
My Lords, in this case the four Judges of the Court of Exchequer

were unanimous in favour of the plaintiff in error ; but in the

Court of Exchequer Chamber their judgment was reversed by a

majority of four Judges to three ; the opinions of seven Judges

having been thus overruled by a minority of four. Of the six

Judges whose assistance your Lordships had upon the hearing of

the appeal, all of them, with the exception of Mr. Justice Black-
burn, concurred in tlie judgment of the Court of Exchequer.

The case upon the appeal may conveniently be considered under
the heads of the two questions put by your Lordships to the

learned Judges. First, whether the evidence given by the umpire
was admissible, and if so, to what extent and to what purpose ?

Secondly, whether, upon the facts, admissions, and evidence (so

far as such evidence was admissible) the plaintiff in error is

entitled to a verdict on the issue raised on the 7tli plea.
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The Duke of Buccleuch is tenant to the Crown of Montagu

House in Whitehall Place. At the time the Metropolitan Board

of Works was proceeding to construct the embankment on the

north side of the Kiver Thames the Duke held the premises under

a lease, dated the 19tli of April, 1810, for a term of sixty-two years

from the 5th of January, 1806, by the description of " all the piece

of ground, &c., abutting eastward on the lliver Thames,

on which * Montagu House stood, together (inter alia) [* 455]

with all easements, waters, watercourses, profits, commodi-

ties, advantages, and appurtenances whatsoever to the said piece of

ground belonging or appertaining, or therewith or with any part

thereof held, used, occupied, or enjoyed, or acccepted, reputed,

deemed, taken, or known as part, parcel, or member thereof."

This lease would have expired in January, 1868 ; but before its

expiration the Duke, by agreements with the Crown, upon spend-

ing £20,000 upon the premises in rebuilding the house and in

other improvements, was to be entitled to a renewal for a term of

ninety-nine years. He had performed his part under these agree-

ments, and therefore at the time of the execution of the works by

the Metropolitan Board of Works his interest in Montagu House
and premises was that of a lessee for the residue of a term of

ninety-nine years.

Montagu House and premises were bounded on the river side

by a wall, along the whole length of which, at high water, the river

flowed. There was a gate in this wall, usually kept locked, which
led from some stairs in the garden of the house to a causeway or

pier which ran out into the river to low-water mark. The cause-

way had been used for more than forty years for landing coals

from barges, and for bringing vegetables, &c., for the use of the

tenants of Montagu House, who always repaired the causeway at

their own expense when it needed repair.

By the Thames Embankment Act, 25 & 26 Vict. c. 93, the Metro-

politan Board of Works was authorized to construct an embank-
ment on the north side of the Thames from Westminster Bridge

to Blackfriars Bridge. In the course of performing the necessary

works it became necessary to remove the causeway and the

landing-place connected therewith, and also entirely to shut off"

Montagu House and premises from direct access to the river. In

the place where the water had previously flowed a solid embank-
ment was made, which has sinr-^ b^-^inie a public highway.
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The plaintiff gave the defendants notice that he claimed com-

pensation as well for the entering upon and taking by them of the

causeway, pier, or jetty, as for the removal and obstruction of the

use and enjoyment of the landing-place, and for all other damage

sustained or to be sustained by him by such injurious affecting

of his said messuage or dwelling-house, and other lands,

[* 456] premises^ * and hereditaments. And he farther gave notice

under the provisions of the Lands Clauses Consolidation

•Acts (which are incorporated with the Thames Embankment Act)

that he desired to have the amount of such compensation settled

by arbitration.

Arbitrators were named by the respective parties, who nominated

Mr. Charles Pollock, Queen's Counsel, as umpire. Mr. Pollock,

having taken upon himself the reference, ultimately made an

award in the following terms :
" I award, order, and determine

that there is due from the said Metropolitan Board of Works to

the said Duke of Buccleuch and Queensberry the sum of £8325

as and for compensation for the interest of the said Duke of

Buccleuch and Queensberry in the said causeway, pier, and jetty

;

and for the shutting up of the said landing-place, and for the

damage by the depreciation of the said mansion-house, lands,

tenements, and hereditaments, by the otherwise injuriously affect-

ing the same by the execution by the said Board of their said

works, and by the exercise of the powers of the said Act."

The defendants having refused to pay the compensation, an

action was brought against them to recover the sum of £8325, the

sum awarded. To the declaration upon the award the defendants

pleaded several pleas, only one of which in this stage of the case

is necessary to be considered. By the 7th plea the defendants

pleaded that the sum of £8325 awarded was and is one entire and

indivisible and vmseparated and inseparable sum, and that the said

sum includes damages, and compensation for matters and things in

respect of which neither the arbitrators nor the umpire had any

power or right to award or assess damages or compensation, and

over and in respect of which neither the arbitrators nor the umpire

had any jurisdiction whatever.

At the trial before the Lord Chief Baron Kelly the defendants

in support of this plea, called Mr. Pollock, the umpire, as a witness.

I do not quite understand whether an objection was made in limine

to his admissibility as a witness, or merely to certain parts of his
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evidence, but I rather collect that the latter must have been the

case, because at the close of his examination there follows the

statement: "The evidence of the umpire was objected to by

the plaintiff, and admitted by the Judge, subject to such objection,

and on the terms that such parts as the Court should think

* inadmissible should be deemed to be struck out." But if [*457]

the umpire was not a competent witness, the whole of his

evidence ought to have been struck out.

That the umpire was admissible as a witness was, without a

single exception, the opinion of all the Judges who have con-

sidered the question in this case ; Mr. Baron Cleasby having been

authorized to state (by permission of your Lordships) that Mr.

Baron Bramwell was misunderstood when he gave his opinion in

the Court of Exchequer, if he was supposed to hold that the

umpire was not a competent witness, for he did not liold that Mr.

Pollock was not competent for any purpose, but only that he could

not be questioned as to the composition of the award.

The umpire being a competent witness, the only question is,

to what extent the defendants were entitled to examine him as to

the particulars of his award. They had an undoubted right to

know from him whether in his estimate of the compensation he

took into consideration any matters not included in the reference,

and therefore not within his jurisdiction. To prevent the defend-

ants from questioning him so far would have been to deprive them
of information to which thev were entitled, bv sluittinii them off

from the only source of it, in the breast of the umpire. He alone

could tell what subjects he included under the general terms of

his award. But tliis having been ascertained, the defendants were

not at liberty to go farther, and to ask the umpire what were the

elements which entered into his consideration in determining the

quantum of compensation. Within the limits of the reference

the amount to be awarded was entirely in the discretion and

judgment of the umpire. His opinion as to the extent of the

damage done to Montagu House by the execution of the works of

the defendants was necessarily of a speculative character, and
founded upon a general view of the annoyance and inconvenience

which would result from the new state of tilings after the em-
bankment was made and publicly used. To ask the umpire, as

the counsel for the defendants did, what led him to the conclusion

as to the proper sum to be awarded, was really to inquire what
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passed through his mind before he formed his judgment. It wouki

be, iu my opinion, contrary to all principle so to scrutinise the

exercise by an arbitrator of a discretionary power to award

[* 458] compensation ;
* and I think that all the questions put

with this object were objectionable, and the evidence given

upon them ought to be struck out.

Before proceeding to the next question, I must observe that

even if the evidence of the umpire had been admissible as to his

reasons for thinking that Montagu House would be depreciated by

the construction and use of the embankment because " there would

be traffic, and dust, and dirt, and commotion, and noise which

seemed to alter the character of the house entirely," I do not think

it would prove that his award was invalid. In Hammersmith

Railway Company v. Brand, L. R., 4 H. L. 171, 38 L. J. Q. B.

265, R C, Vol. 1, p. 623 ; it was held that a person whose land

had not been taken for the purposes of a railway was not entitled

to compensation from the railway company for- damage arising

from vibration occasioned (without negligence) by the passing of

trains after the railway had been brought into use. And in City

of Glasgow Union Raihvay Company v. Hunter, L. R., 2 H. L.,

Sc. 78 ; it was held that compensation could not be claimed, by

reason of the noise or smoke of trains, by a person no part of

whose property had been injured by anything done on the land

over which the railway ran. In neither of the.se cases was, any

land taken by the railway company connected with the lands

which were alleged to have been .so injured, and the claim for

compensation was for damage cau.sed by the use and not by the

construction of the railway. But if, in each of the cases, lands of

the parties had been taken for the railway, I do not ,see why a

claim for compensation in respect of injury to adjoining premises

might not have been successfully made on account of their

probable depreciation by reason of vibration, or smoke, or noise,

occasioned by passing trains. In this case (as I shall presently

show) land of the plaintiff was taken, which would have given a

foundation for a claim to compensation for other lands injuriously

affected. But in addition to this, in the two cases cited, there

were distinct claims made, in the one on account of vibration, and

in the other on account of smoke and noise occasioned by the pass-

ing trains; whereas here the umpire did not say, I gave so much for

dust and noi.se, &c., but it occurr^il to mv mind that tliese would lie
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the consequences of the public use of the embankment, and would

altogether alter the character of the house.

* I now proceed to consider whether the umpire has in- [* 459]

(/hided in his award any head of damage not properly the

subject of compensation.

It appears to me that the notice of claim is rather imperfectly

framed, as it does not point distinctly to the injury to Montagu

Mouse arising from the construction and use of the embankment.

It requires the Metropolitan Board of Works to pay the Duke of

Buccleuch compensation, as well for the entering upon and taking

of the causeway, pier, or jetty, as for the removal and obstruction

of the use and enjoyment of the said landing-place, and for all

other damage sustained and to be sustained by him by s^ich

injurious affecting of his said messuage and dwelling-house, the

word " such " referring to the taking of the causeway and remov-

ing of the landing-place. However, it has never been questioned

that the umpire had authority to take into his consideration the

injury to Montagu House arising from the construction and use of

the embankment. There can be no doubt, and none has been

entertained, that the plaintiff is entitled to compensation in respect

,of the taking away the causeway and landing-place, and tlie

injury arising to his house and premises by depriving him of

access to the river. The onlj^ question upon which there has been

.a difference of opinion among the Judges is, whether the umpire

was authorized to give compensation in respect of the depreciation

of Montagu House by the conversion of the land between it and the

river into a highway, and the consequent public use of it. This

question partly depends upon the 6.3rd section of the Lands Clauses

Consolidation Act, 1845, which is incorporated with the Thames

Embankment Act, and which enacts that in estimating the pur-

chase-money or compensation to be paid by the promoters of an

undertaking " regard shall be had not only to the value of the

land to be purchased or taken, but also to the damage (if any)

to be sustained by the owner of the lands by reason of the sever-

ing of the lands taken from the other lands of such owner, or

otherwise injuriously affecting such other lands by the exercise of

such power."

The plaintiff was the owner of lands within the meaning of this

;]ause in respect of the causeway which was taken away from him

It is quite immaterial whether the soil of the causeway IicIouj^imI

VOL. in. — 32
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to him, or he had merely an easement over it ; for, by the

[* 460] 4th * section of the Thames Embankment Act, the word
" lands " is to include easements, interests, rights, and

privileges in, over, or affecting lands ; and the 27th section of the

.same Act empowers the Metropolitan Board of Works to appropri-

ate, by grant or demise, any reclaimed land, &c., to any owner of

lands now situated on the present left bank and river frontage of

the Eiver Thames, in front whereof the said intended embankment

shall pass as aforesaid, in consideration of, and in lieu, in whole or

in part, of the compensation which such owner or person may be

entitled to claim for the damage, if any, to be sustained by him by

loss of river frontage or otherwise, by reason of such embankment

or roadway or other the exercise of any of the powers of the Act.

This section contemplates two descriptions of damage likely to

be sustained by the owners of lands on the bank and river frontage

of the Thames,— one by loss of the river frontage ; the other in

any other manner, by reason of the embankment or other the

exercise of any of the powers of the Act.

It seems to me to be quite clear that the umpire was entitled

to consider not only the damage which the plaintiff" sustained by

being deprived of the causeway, but also whether he was entitled

to compensation in respect of damage otherwise sustained by reason

of the embankment. Now, if he was of opinion that Montagu
House was depreciated in value as a residence by reason of the

proximity of the embankment, and of all the consequences of its

use as a public highway, he was bound to give the plaintiff some

compensation, and the amount proper to be awarded was entirely

for him to determine.

Tt can hardly be doubted that in addition to the damage sus-

tained 1)}' the loss of the river frontage the house must have been
" injuriously affected " — i. c, depreciated in value — by the inter-

position between it and the river of an embankment to be used

as a public highway ; and this seems to bring the right to com-

pensation within the very words of the 27th section of the special

Act, because it is a damage otherwise than by loss of tlie river

frontage by reason of the embankment or roadway.

It is unnecessary to consider the cases of TJie HammersmWi
Raihvay Company v. Brand, and TJie Citij of Glasgow

[*461] Union * Railway Company v. Hunter, and other cases

which were cited in argument, because their applicability
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to the present case depended upon that part of the evidence of

the umpire which I think ought to he struck out as inadmissihle.

The only question then arises upon the award itself,— whether

n lie umpire had any power to give compensation for the damage

i>f the depreciation of the mansion-house, lands, tenements, and

'Hivreditaments, by the otherwise injuriously affecting the same by

'b !i' execution by the defendants of the said works and by the exer-

cise of the powers of the Act. Now, he was authorized, both by

the special Act and by the Lands Clauses Act, to give compensa-

tion if the premises were injuriously affected,— a fact which it

was the duty of the umpire to ascertain and determine.

He has determined it and awarded compensation in respect of

the damage thereby sustained by the plaintiff; and I see nothing

in the case to impeach the correctness of his award.

I think that the judgment of the Court of Exchequer Cliamber

must be reversed.

Lord Westbuuy :
—

My Lords, I concur entirely with the majority of the Judges in

the point relating to the admissibility of the evidence of the um-

pire, and also with respect to the limit to which the right of exam-

ining the umpire ought to be carried. On the other point, I must

confess that on this occasion, as on some others (see Richet v. TJie

Metropolitan Raihuay Company, L. R., 2 H. L. 175-200 ; 36 L. J. Q.

B. 205; E. C, Vol. 1, p. 574, The City of Glasyow Union Railway

Company v. Hunter, L. E., 2 H. L., Sc. 78-85), I do not concur in the

principles which have been established. But it would be useless

to enter into that discussion, as I understand that the majority of

your Lordships is, on that point, in harmony with the opinion

which has been expressed by my noble and learned friend who has

just addressed the House ; and therefore I concur in the judgment

proposed to be pronounced.

Lord CoLONSAY :
—

My Lords, I entirely concur in the judgment proposed to be

-delivered on both grounds. First, as to the competency of

* examining the umpire, I think the distinction has been [*462]

well drawn, and the opinions of the majority of the Judges

are right. And in regard to the other part of the case, I think

that my noble and learned friend now on the woolsack (Lord

Chelmsford) has stated the most conclusive reasons for the judg-

ment he has proposed to pronounce. I therefore do not think it
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necessary to take up your Lordships' time by stating particularly

the grounds on which I have arrived at the same conclusion.

Lord Caiens :
—

My Lords, I must express my own sense of the obligation, and I

am sure there is the same feeling on the part of your Lordships,

to the learned judges who have favoured us with their opinions

upon this very important case. I own that, speaking for myself,

both as regards the extent to which the evidence has been chal-

lenged as receivable, and as regards the other points in the case, I

should have felt great hesitation in coming to the conclusion at

which I have arrived had I not had the advantage of the concur-

rence of so large a majority of the learned Judges.

As regards the reception of the evidence, in my opinion the

line has been most properly and accurately drawn by Mr. Baron

Cleasby. It appears to me that upon every point which may be

considered to be a matter of fact with reference to the making of

the award, the evidence of the arbitrator or umpire was properly

admissible. He was properly asked what had been the course

which the argument before him had taken, — what claims were

made and what claims were admitted ; so that we might be put in

possession of the history of the litigation before the umpire up to

the time when he proceeded to make his award. But there it

appears to me the right of asking questions of the umpire ceased.

The award is a document which must speak for itself, and the evi-

dence of the umpire is not admissible to explain or to aid, much
less to attempt to contradict (if any such attempt should be made)

what is to be found upon the face of that written instrument.

My Lords, upon the other part of the case, I own I have had
less doubt than I had with regard to the extent to wliich the

evidence was receivable. It has appeared to me throughout that

the property of the plaintiff in error in this case was what
[* 463] is * commonly called riparian property. The meaning of

that is, that it had a water frontage. The meaning of its

having a water frontage was this, that it had a right to the undis-

turbed flow of the river, which passed along the whole frontage

of the property in the form in which it had formerly been ac-

customed to pass. That being the state of things, this water
frontage, with these rights, which the plaintiff in error possessed,

were taken for the purposes of the Act. Beyond all doubt the
water right was a property bMJonqii)- to the plaintiff, for which
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compensation was to be made, and it was for the arbitrator to

assess the compensation to whicli tlie }>laintifl was entitled upon

that footing.

Now it is quite true that some difficulty might have arisen in

consequence of the wording of the claim put forward by the plain-

tiff ill error. In that claim undue weight, as it seems to me, is

laid upon the possession of the causeway, that is to say, upon the

-one point in the whole frontage by means of which, for the time

being, he enjoyed access to the water in a particular and con-

venient way. But it seems to me that his claim is quite large

enough to cover the damage to the whole of his interest, whatever

that interest might be ; and that interest, it a}ipears to me, was a

claim to a water right along the whole of the frontage.

Then, Ihat being so, when the arbitrator came to consider that

claim, it seems to me, that it was entirely open to the arbitrator to

say what the value of it was. It was impossible for the arbitrator,

in estimating that value, to reject from his mind the consideration

of the entire depreciation of value whicli the property would be

subject to by reasDU of its being deprived of that water right. If

we are to look at the whole of the evidence, it appears to me that

that is nothing more than what the arbitrator says.

Upon these grounds it appears to uie that the motion whicli has

been submitted to your Lordships is entirely correct, and that

judgment should be given for the plaintiff in error.

Jachjmoit of the Court of Exchequer Chamber reversed.

Lords' Journals, .SOtli April, LS7'2.

ENGLISH NOTES.

The principle involved in the above ruling case and in the decision

of the Court of Ai)peal in Re Dare Vallei/ Raihcdy Co., L. E., 6 E(].

429, cited p]). 477 & 482, ante (and see p. 503, ^7o.s'0 must be taken as

modifying the statements in the older cases to the effect tliiit, apart from

misconduct, the grounds for setting aside an award, or for regarding it

<is void, must appear on the face of the award itself. Suldf'ct to these

modifications tlie older cases are valualtle authorities u]ion the general

principle.

"The arbitrator is the judge of law and fact, as to all matters pre-

sented to him on tlie arbitration. His decision, therefore, is final, and

tlie Court will not interfere with it unless the question of law is raised

by the award.'' Judgment of Pattesox, J., in Armstrong v. Mor-
shoJl (1830), 4 Dowl. .)9.3. See the earlier j'udgment to same
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effect of tlie Court of Common Fleas, Dclver v. Barnes (1807), 1

Taunt. 48, 9 R. R. 707 ; and in the Court of Exchequer, CamjjbeU v.

Tivemlow (1814), 1 Price, 81, followed by W^ade v. Malpas (1834), 2

Dovvl. P. C. <)38, and Wilson v. Kiiuj (1834), 2 Cr. & M. 689. See

also Bouttllier v. Thick (1822), 1 Dowl. & R. 366; Payne v. Masse//

(1824), 9 Moo. 666 ; Symes v. Goodfellow (1836), 2 Ring. N. C. 533

,

Price V. Price (1841), 9 Dowl. P. C. 334 ; Eastern Counties Bailwaif

Co. V. Robertson (1843), 6 Man. & Gr. 38 ; Fuller v. Femvick (1846),

3 C. 1>. 705. In some of the older cases, stress was laid on the

circumstance of the arbitrator being a barrister, but that distinction

lias been long abandoned, as is clearly shown by the judgments of

Pakke, B., and Aldkksox, B., in Huntkj v. Railing (1840), 8 DowL
P. C. 879.

But if it appears on the face of the award that the arbitrator ha.*i

:icted contrary to law, his award must be set aside. Auhert v. Maze
(1801), 2 Bos. & P. 371, 375, 5 R. R. 624, 630; Kent v. Elstoh

(1802), 3 East, 18, 6 R. R. 520. And so if the reasons appear on a

certificate given by the arbitrator with the award and apparently

intended to form part of it. Jlolmes v. Illgglns (1822), 1 B. &
C. 74.

The Court of Common Pleas has refused to set aside an awax'd on

a suggestion, supported by the affidavit of a witness who had given

evidence before the arbitrator (and who might have been cross-

examined), that the arbitrator had been imposed on by that witness^

Pllmore v. Hood (1839), 8 Scott, 180.

In the arbitration between Hall and Hinds (1841), 2 Man. & Gr.

847, 10 L. J. C. P. 210, the Court set aside an award, though good on

the face of it, upon distinct evidence including an admission by the

arbitrators themselves, of a clear and palpable mistake, contrary to

their own judgment and intention, by subtracting instead of adding

the figures arrived at as the basis of their award.

But in Phillips V. Erans (1843), 12 M. & W. 309, 13 L. J. Ex. 80,

the Court refused to set aside the award where it appeared by affidavit

(but no affidavit was made by the arbitrator) that there was a mistake

by the omission to take into the final calculation of what was due, a
sum of £119 7.S. 4d., admitted to be due to the plaintiff.

Under a submission by agreement, if the parties bring before him a
matter which is not within the submission and he entertains it without

objection and determines it, it is not open to either party to object to

the award that the matter was not within the jurisdiction of the arbi-

trator
; and this holds good although the party objecting is a corpora-

tion. Favlell V. Eastern CouutU's RulJin,,/ Co. (1848), 2 Ex, 344, 17
L. J. Ex. 223 (p. .372, supra). TIi -i.-< hy their conduct before the
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arbitrator "make the question one for his determination, and he has

determined it," per Alderson, B., p. 350. Or, to use the language of

Scotch law, the parties have proi-of/aied the jurisdiction.

In the case of Hodgldnson v. Feniie, referred to in the argument,

p. 477, ante {1^51), 3 C. B. N. S. 189, 21 L. J. C. P. 66, it is laid down
that the decision of an arbitrator is conclusive between the parties both

as to law and fact, unless corruption or fraud (s. c. incliuling parti-

ality or other misconduct) on the part of the arbitrator is shown, or

there is a mistake of law api>arent on the face of the award.

An arbitrator on the day of making his award writes to one partv a

letter disclosing the grounds of his award. Such a letter cannot be

used for showing that the arbitrator was mistaken in point of law.

Holgate v. KUiich (1S61), 7 H. & N. 418, 31 L. J. Ex. 7.

Where under the submission parties have the opportunity of having

a special case stated by the umpire, and leave the umpire to make his

award without any request to him to state a special case, it is not com-

petent to one of the parties subsequently to elicit from the arbitrator a

statement of his reasons and then apply to the Court to send back the

matter to the umpire. In re The London Docks Co. v. TJte Trustees

of the Parish of Shadwell (1862), 32 L. J. Q. B. 30.

An award of compensation under a general statutory power {e. g., in

respect of land injuriously affected under the 68th section of the

Lands Clauses Consolidation Act, 1845) is in effect an award of the

amount, subject to the condition that the subject-matter of the claim is

good ground for compensation under the statute. And if the arbitrator

awards damages for injuriously affecting lands by (amongst other

things) a certain act, it is good matter of plea to an action on the

award that the plaintiff was not injuriously affected by that act.

Beckett v. Midland Railway Co., on demurrer (1866), L. R., 1 C. P.

241, 35 L. J. C. P. 163. In the final decision (after trial) of this case

it was held that the narrowing of the road in question was an injuri-

ously affecting of the land. And this view is confirmed by the decision

of the House of Lords in the above ruling case {The Duke of Buccleneh

V. Metropolitan Board of Works) and in the case of Metropolitan Board
of Works V. McCarthy (1874), L. R. 7 H. L. 243, 43 L. J. C. P. 385.

Xevertheless the above decision on the demurrer in Beckett^s Case

remains a good authority for the proposition in the commencement of

this paragraph.

The case referred to in the principal case (pp. 477 »&• 481, ante) of AV
Dare Valley Railroad Co. (1868), L. R., 6 Eq. 429, 37 L. J. Ch. 719,

affirrned L. R., 4 Ch. 554, was a proceeding for setting aside an award.

It was held that the arbitrator may be railed as a witness, and if he has

mistaken the subject-matter on \vi>'-" ' • -.M.i-lit to make his award a*
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if he made a mistake in point of legal principle going directly to the

basis on which the award is founded, — these are subjects on which he

ought to be examined, and also grounds for setting aside his award.

AMERICAN NOTES.

The testimony of the arbitrators is admissible to impeach the award for

mistake. D(wls v. C'dley, 44 New Hampshire, 448 ; 84 Am. Dec. 85, citing

Jdhnson v. Durnnl, 4 C. & F. 327. Or for fraud. PallUiin v. Peusoneaii, o'-l Ib

buois, 375. Greenleaf says such witnesses are incoin})etent " unless under

very cogent circumstances, such as upon an allegation of fraud." 1 Greeuleaf

Evidence, § 240.

An arbitrator should not be allowed to impeach his award eight days after

rendition. S. C. R. Co. v. Moore, 28 Georgia, 398 ; 73 Am. Dec. 778.

The testimony of arbitrators is competent to show what was submitted to

them. Republic Bank v. Darragli, 30 Hun (New York Supreme Ct ), 29;

Hale V. Hnse, 10 Gray" (Mass.), 99 ; llall v. Vanier, G Nebraska, 85 ; Thrasher

V. Ocerbi/,r)\ Georgia, 91 ; York, ^c. R. Co. v. Mi/er.s, 18 How. (U. S. Supreme

Gt.) 24ti.

But not to explain uncertainties, Aldrich v. Jessiman, 8 New Hampshire,

51 (j ; Ward v. Gould, 5 Pickering (Mass.), 291 ; CobO v. Dortch, 52 Georgia

548; nor to show errors or mistakes or coutradict the findings. Chapman \.

E icing, 78 Alabama, 403 ; Tucker v. Page, 09 Illinois, 179 ; nor to sliow that

tliey were nusled. Doke v. James, 4 New York, 568.

To establish a want of authority to make a certain award the arbitratois

may be called on to testify. Woodhurij v. North/, 3 Greenleaf (Maine), 85.

So to show that the award was not final. Huntsman v. Nichols, 116 JMas-

sachusetts, 521.

Section V.— F'mal'dij of tlte Award.

No. 16. — HENFREE v. BROMLEY.

(K. B. ISO.".)

RULE.

Where a,n arbitrator, or iinipire. lias executed his awaicl

in terms of the reference, he is fmicfus officio, and lias no

power, of his own authority, to alter it.

Henfree v. Bromley.

6 East, .309-311 (s. V. 8 R. R. 491-49.3).

[309] This case was referred to arbitration, and the unfpire

was to make his award nnder his hand, ready to he deliv-

ered by a eortain day; on wliich day lie accnrdincdy awarded the
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ilefendant to pay to the plaintiff £57, and signed the award ; recom-

mending to the parties at the same time by parol, to pay the costs

of the reference in equal moieties : and he then put the written

award in the hands of his own attorney, who sent notice immedi-

ately to the defendant that the award was executed and ready for

delivery : but, on the same day, the umpire having been informed

that the defendant refused to pay his share of the costs of the

reference, took the award before it was delivered by his

attorney, and struck his pen * through the £57 (still, [*310]

however, leaving it legible), and inserted the sum of £66

in order to include the defendant's moiety of the costs ; after which

he re-signed the award with a dry pen, and such his signature was

attested by witnesses, and notice of the award so altered was given

to the parties.

An application was made in the last term for an attachment for

non-performance of the award upon an affidavit of service of it,

and a demand of the £66, and there was an adverse application to

set aside the award as being vitiated by such alteration. These

rules came on together in the last term, when the court, after hear-

ing counsel, were of opinion that the award having been once com-

plete by the first signature of the umpire, and being then ready for

delivery {Brown v. Vaicscr, 4 East, 584), though not attested or

delivered, which, by the terms of reference, were not necessary to

perfect it, there was an end of the umpire's authority ; and he could

not afterwards alter the award any more than any other stranger

:

and, therefore, they refused the rule for an attachment for non-

payment of the £66, which they thought there was no authority

for demanding ; but the other rule for setting aside the award was

enlarged to this term, to consider, on the one hand, wliether the

award were not altogether vitiated by the alteration ; and, on the

other hand, to enable the plaintiff to make a new demand of

the lesser sum originally awarded, and apply for a new rule for an

attachment in case of non-payment of it, upon the supposition that

the award was good for the original sum inserted in it, notwith-

standing the subsequent obliteration made by the umpire without

authority.

* Gurney was now heard in support of the award ; and [*311]

contended. That if the umpire had no authority to make

the alteration, that award must be good for the original sum, the

alteration havinc: been made bv nrist:k(\ nnd not with anv fraudu-
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lent purpose ; and said that, were it not for the opinion expressed

by the court in the last term, he should have contended, that the

umpire might have corrected the mistake he had made in putting

in a wrong sum at any time before the award was delivered out of

his hands.

Lord Ellenborough, C. J. This was not a mere mistake of the

umpire in putting down one sum instead of another, as in casting

up an account wrong, or the like ; but it was a new and distinct

act of judgment formed by him after his authority was spent, and

he was functus officio. Still, however, I see no objection to the

award for the original sum of £57 ; for the alteration made by him

afterwards was no more than a mere spoliation by a stranger, which

would not vacate the award. Ho only intended originally to give

a recommendation to the parties to divide the costs of the reference

Itetween them, and not to make it part of his award. Then when
he found that the defendant would not pay his share, he tried to

resume his authority again, after he had laid it down ; which he

could not do.

Erskine and Pooley were to have supported the rule for setting

aside the award, upon the ground of the alteration having vitiated

it altogether; and referred to Pigot's Case, 11 Co. Rep. 27a, where

it was resolved, " that when any deed is altered in a

[*312] * point material by the plaintiff himself, or by any stranger

without the privity of the obligee, be it by drawing of a

pen through a line or any material word, &c., the deed thereby

becomes void : " and so, it is added, " altliough the first word be

legible." But finding the opinion of the court decidedly against

them on this point, they did not press the argument further.

Lord Ellenborough, C. J. I consider tlie alteration of the

award by the ixmpire, after his authority was at an end, the same
as if it had been made by a stranger, by a mere spoliator ; and 1

still read it witli the eyes of the law, as if it were an award for

£57, such as it originally was. If the alteration had been made by
a person who was interested in the award, I should have felt myself

pressed by the objection ; but I can no more consider this as avoid-

ing the instrument than if it had been obliterated or cancelled by
accident.

Per Curiam, Mule for setting aside the aivarcl discharged.
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ENGLISH NOTES.

The rule is followed in Irvine \. Elnoii (1806), 8 East, 54; and in

Ward V. Dean (1832), 3 B. & Ad. 234.

But the law was modified, so far as relates to compulsory references

l>y the Court, or where the parties had consented to the submissiou

being made a rule of Court, by the power to remit given to the Court

by the C. L. P. Act 1854 (17 & 18 Vict. c. 125, s. 8). And now by the

Arbitration Act 1889, s. 7, the arbitrator may correct iu an award "any

clerical mistake or error arising from any accidental slip or omission."

And, by s. 10: "In all cases of reference to arbitration, the Court or

:» Judge may, from time to time, remit the matters referred or any of

them to the re-consideration of the arbitrators or umpire." This is, iu

effect, an extension to ev^ery reference of the provision of the C. L. P.

Act 1854.

Under the last-mentioned section, the Court has jurisdiction to remit

an award for reconsideration where material evidence has been discov-

ered since the award. Kelglitleij, Maxsted & Co. and Bnjan, Durant

^ Co. (C. A. 1892), 1893, 1 Q. B. 405, 62 L. J. Q. B. 105; following

the decision in Burnard v. Wainwrlght (1850), 19 L. J. Q. B. 423,

where there was a clause in the submission for making it a rule of

Court, and a clause specially providing that in the event of either of

the said parties disputing the validity of the award, or moving the

-Court to set it aside, the Court should "have power to remit the

matters to the re-consideration of the said arbitrators."

In the above case of Kelrjhthuj., Maxsted & Co., and Bryan, Durant &
Co., it seemed to be the opinion of the Court that tlie evidence to f<n-m

the ground of the application was not necessarily legal evidence, but

might be any such evidence as might have been properly received by and

might fairly have affected the mind of the arbitrator. The Court also

referred to, and distinguished, the case of Dinn v. lihtke, decided under

the C. L. P. Act 1854 (C. P. 21 April, 1875), L. E.. 10 C. P. 388, 44 L.

J. C. P. 276. where it was held that "an award will not be sent back to

the arbitrator on the ground that he has made a mistake in the legal

principle on which his award is based, except where the arbitrator

himself admits the mistake."

AMERICAN NOTES.

The arbitrator may perhaps correct any error appearing on the face of the

award, but he may not reopen it, go into a general liearing, and take new tes-

timony. Rohinson-Rea Manuf. Co. v. Mellon, l;i9 Penn. St. 257 ; 28 Am.
St. Rep. 186 :

" We know of no authority to sustain such a proceeding as

this. If we were to do so, wlio can say when an award would become final.
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and litioation end ? If an award nia}' be opened in this way, after two weeks

have ehipsed, why not after two months or two years ? " After an arbitrator

has made and i)iiblished his award he cannot i-e-exaniine the case to correct

an error, witliout consent of botli parties. •• Tlie authorities on this subject

appear to leave no room for doubt." Woodbur;/ v. Xorthy, 3 Maine, 83. To

the same i)oint, Duke v. James, 4 New York, 5(;8 ; Baijne v. Morris, 1 Wal-

lace (U. S. Supreme Ct.), 97 ; Clement v. liohrahach, 1") Penn. St. 116 ; Aldrich

V. Jessiman, 8 New Hampshire, 516 ; Indiana, SjX: R. Co. v. Bradley,! Ind.

49; Lansdale v. Kendall, 4 Dana (Kentucky), 613; Ward v. Gould, 5 Picker-

ing (Mass.), 291 ; Smith v. Smith, 28 Illinois, .56; Butler v. Boyles, 10 Hum-

phrey (Tennessee), 155. But a party who is not prejudiced by the change of

the award cannot object. Rogers v. Corrothers, 26 West Virginia, 238, 249.

The principal case is cited in Morse on Arb. and Award, pp. 226, 228.

No. 17.— SMITH r. JOHNSON.

(K. B. 1812.)

RULE.

Where all matters in difference are referred, and the

award made, the Court will not allow an action to be

brought afterwards in respect of matters which were in

difference at the time of tlie reference, and which might

have been, but were not, brought before the arbitrator.

Smith V. Johnson.

l.T East, 21.3, 214 (s. c. 1.3 K. R. 449-4.51).

[213] The plaintiff being master, and the defendant owner of the

ship Lvdre, bound on a voyage to Jamaica, agreed to ship

goods on tlieir joint account and expense, to l)e disposed of there,

and that the proceeds should be accounted for by the plaintiff.

The defendant thereupon purchased the goods, and paid the wliole

price for them. After the ship's return, disputes having arisen

between them touching the ship's accounts, the parties by their

several bonds referred all manner of actions and causes of action

to two arbitrators, who thereupon awarded the defendant to pay to

the plaintiff £22.3 10s. 4r/. in full of all accounts, claims, and de-

mands whatsoever due from the defendant to the plaintiff, and

that the plaintiff should accept the same in full accordingly, and

that thereupon all differences and disjiutes subsisting between the

parties shoidd finally cease and dct'Tinine. A rule nhi fm' an
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attachment against the defendant for non-payinent of the sum .so

awarded having been obtained ,

—

Campbell in,sisted that the defendant was entitled to a deduction

of £12 95.; which sum the aftidavit of the defendant stated to be

the amount of a moiety of the price of the goods invested and the

proceeds thereof, for which the plaintiff had never accounted,

though the investment had been disposed of by him in

^laniaica ; *and that the .said deduction had not been sub- [* 214]

uiitted to or made the sul)ject of claim before the arbitra-

tors, nor did it form any part of their award. He relied on Ravee

V. Fanner, 4 T. E. 147; 2 R. \l. 347, wliich was decided on the au-

thority of Golightly v. JelUcoc, 4 T. R. 147 n., 2 R. R. 348 n., and vide

8eddon v. Tidop, 6 T. R. 610; 3 R. R. 278, where the Court held

that an award made upon a reference of all matters in difference did

not preclude the party from suing on a subject-matter of difference

tlien subsisting, but not taken into consideration by the arbitrator,

and not included in the matters referred.

[Lord Ellenborough, C. J. observed that the latter words formed

a distinction very important in that case.]

He cited also the Digest, lib. 4, tit. 8, sect. 43.

Lord Ellenborough, C. J. Here is a reference of all matters in

difference, and it appears that the subject in respect of which the

deduction is now claimed was a matter in difference at the time,

and within the scope of the reference : notwithstanding which the

defendant contends that he was not obliged to bring forward the

whole of his case before the arbitrators, but might keep back a

part of it in order afterwards to use it as a set-off". But it was

competent to him to have brought the whole under the considera-

tion of the arbitrators ; and therefore without deciding against the

authority of Golighthj v. Jcllicoe, or the case cited from the civil

law, I think that where all matters in difference are referred, the

party as to every matter included within the subject of such

reference ought to come forward with the whole of his case.

Grose J., concnrrecl.

* Bayley, J. The defendant, in order to entitle himself [* 215]

to claim this deduction, should have shown that it was

not a matter in difference at the time of the reference, or that the

arbitrators could not have taken it into their consideration.

Marryat was to have argued in support of the rule.

Per Curiam, Mule absolute.
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ENGLISH NOTES.

Where parties to a contract have expressly referred to an arbitrator

what is the true construction of an agreement, the award is conclusive

as to the construction, in a subsequent action brought for other breaches

of the same contract. Gueret v. Audony (C. A. 17 May, 1893), 62 L.

J. Q. B. 633, 637.

AMERICAN NOTES.

A valid award is conclusive and a bar as to all matters actually submitted.

Curley v. Dean, 4 Connecticut, 259; 10 Am. Dec. 140 (citing the principal

case) ; Shackleford v. Purket, 2 A. K, Marshall (Kentucky), 435 ; 12 Am. Dec.

422 ; Johnson v. Noble, 13 New Hampshire, 280 ; 38 Am. Dec. 485 ; Davis v.

Havarcl, 15 Sergeant & Rawle (Penn.), 165; 16 Am. Dec, 537; Bulkleij v.

Stewart, 1 Day (Connecticut), 130 ; 2 Am. Dec. 57, stating that " an award of

arbitrators decides the right of the parties as a judgment at law or a deci-ee iu

chancery." Chapline v. Overseers, 7 Leigh (Virginia), 231; 30 Am. Dec. 504 ;

Ellicutt V. Coffin, 106 Massachusetts, 365.

Morse (Arb. and Award, p. 492), cites the principal case as authoritatively

stating the English doctrine, which he pronounces " intrinsically just," but

says a majority of the American cases incline the other way. Some courts make-

a distinction between matters intentionally and those unintentionally omitted,

allowing a siibsequent action for the latter. liuhinson v. Morse, 26 Vermont,.

392; and so intimated in Warfield v. Holbrook, 20 Pickering (Mass.), 53U
534.

Among the cases holding that the award is not a bar as to matters included

in the submission, but not actually submitted, are Kukj v. Savory, 8 Cushinff

(Mass.), 312; Hopson v. Doolitlle, 13 Connecticut, 236 ; Mt. Desert v. Tremont^

75 Maine, 252; Whitlemore v. Whitteinore, 2 New Hampshire, 20 ; Hewitt v-

Fttrman, 16 Sergeant & Rawle (Penn.), 135 ; Lee v. Dolan, 39 New Jersey

Equity, 193 ; Keaton v. Mull!f/nn, 43 Georgia, 308 ; Briggs v. Brewster, 23.

Vermont, 100.

" The adjudications of the courts on this subject are conflicting. In the

States of Maine, New Hampshire, Massachusetts, and probably in Kentucky,,

the award is merely conclusive of the matters actually laid before the arbi-

trators. Hence in each of these States it is competent to show, by parol or

other competent evidence, that the particular demand sought to be barred

was not the subject of consideration by them. Whitteinore v. Whittemore, 2
N. II. 24; Blxhy v. Whitiw/, 5 Greenl. 192; Webster v. Lee, 5 Mass. 334;

Hodges v. Hodges, 9 id. 320; Smith v. Whiting, 11 id. 445; Englemnns Execu-

tors V. Engleman, 1 Dana, 437. In New York it has been held tliat an award
upon a submission of all demands is conclusive of everything constituting a
demand on either side existing at the time of the submission, and evidence to

show that any particular demand was not before the arbitrators, nor passed

upon by them, was inadmissible. Wheeler v. VanHouten, P^ Johns. 311; De
Long V. Stanton, 9 id. 38; Sellick v. Addams, 15 id. 197. The rule on this

subject in England corresponds with the decision in New York. Smith v.
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Johnson, 15 East, 213, 13 R. R. 449. It would be unjust in this instance, if not

dangerous as a precedent, to allow the defendant, on a submission which
clearly embraced the whole partnership property, and which was intended to

settle everything between the parties connected with the partnership, to insist

that a part of that very property was not embraced by the award, and that

too after the terms of the award were fully complied with by the other party to

it. The object of the submission was to avoid litigation ; suc'h a precedent

would encourage it." Gardener v. Oilen, 24 Mississippi, 382. To the same

effect, Stipp V. Washington Hull Co., 5 Blackford (Indiana), 473, citing the

principal case and the New York cases. And so in McJinisey v. Traverse, 1

Stewart (Alabama), 244 ; 18 Am. Dec. 43, in which, as well as in Wheeler v.

Van Houten, supra, the claim in question had been omitted before the arbi-

trators through forgetfulness. This doctrine is also declared in Ott v. Schroepel,

.5 New York, 482. The same doctrine seems to be warranted by Bujinel]> v.

Pinto, 2 Connecticut, 431.

The contrary doctrine is thus stated by Chief Justice Parsons in Webster

V. Lee, .0 Massachusetts, 334, a case of submission of "all demands :
" "But

without deciding that an agreement to refer all demands is subject to the

same construction as a submission of all matters in difference, it is manifest

that an agreement to refer may Jiot be executed, for the arbitrator may take

upon himself the trust of arbitrating, or a party where the rule is not ex

parle^ jnay refuse to appear before the referees. So a party may execute the

agreement but in part, by omitting through accident or mistake to bring a

l^articular demand, not in fact disputed, before the referees. And though
wh;,n referees report upon all the demands submitted, the presumption is

th;t t all existing demands were submitted, yet evidence that a jiarticular de-

m;<nd was not before the referees does not deny the agreement to refer all

demands, but only proves the non-execution of that agreement in part. We
are therefore satisfied that the testimony of D. that the note was not laid be-

foiethe i-eferees, nor by them taken into consideration, was properly received

and submitted to the jury."

In Warfield v. Holbrool; 20 Pickering (Mass.), .)31, a pending action was
referred to arbitrators under a submission of the jilaintiff's claim tlierein and
all claims of the defendant. The plaintiff claimed that they should consider

a joint and several note made by him and another, upon which a suit by the

defendant was then pending, but the defendant refused to bring it forward,
the arbitrators declined to pass upon it, and awarded no recovery to the plain-

tiff. Held, that if the note was not embraced in the submission the arbitrators

coidd not pass on it, and if it was, tlie award would bar any action by the
defendant on it. Citing the principal case.

It has been held that under a submission of all matters " in dispute " an
award will not bar an action upon a claim then existing but not then in dis-

pute. Newnanw. Wood, Martin & Yerger (Tennessee), 190. Citing TJauee v.

Farmer, 4 T. R. 146, 2 R. R. 347 ; GoUghUy v. JeUicoe, 4 T. R. 147, n., 2 R. R.
348, n.

Submission of a pending suit to arbitration works a discontinuance.

McNulty V. Solley, 9.5 New York, 244.
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Section VI. — Sdtu/rj a-^Ulc Aioard.

No. 18. — PEDLEY v. ClODDARD.

(K. B. 179G.)

RULE.

The limit of time for objection imposed by the Statute

(9 & 10 W. 111. c. 15) which enacted that award.s procured

by corruption or undue means should be set aside, does not

apply to an objection (whether urged against a motion for

attachment or by plea in an action for enforcing the award)

appearing on the face of the award.

Pedley v. Goddard.

7 T E. 7.3-71) (s. c. 4 R. R. ,iS2-387).

[73] Two rules bad been obtained, the one for an attachment

against the defendant for not performing an award made

the 5th of November, 1795, under arbitration bonds, the sub-

mission to which bad been made a rule of Court. The other, a

cross motion made in last Trinity term to set aside the attach-

ment, on the ground that the award was bad on the face of it, it

not being final. The arbitrators awarded that there was due from

the defendant to the plaintiff £147 3-S'. ?id (in case the sum of £25

U.S. thereinafter mentioned, was paid to the defendant), over and

above the dividends thereinafter set forth ; and that the defend-

ant should pay that sum to the plaintiff on or before the 14th of

December, 1795. The award then set forth, that doubts had

arisen in the minds of the arbitrators whether the sum of £25 lis.,

for whicli a bill of exchange, dated in February, 1792, was drawn

at tlie instance of the plaintiff on one A. Carew, payable to the

defendant on demand, had ever been paid to the defendant : and

also whether any dividends, over and above the sum of £12, had

been received by the defendant for the use of the plain-

[* 74] tiff, in respect of a certain other * bill of exchange for £49

either drawn, accepted, or indorsed by one Elliot. Then

the arbitrators awarded that the defendant should, within twenty-

one days from the date of the award, by an affidavit, declare, on

oath, what sum had been received liy him or for his use by virtue
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of the bill so drawn on A. Carew ; and if the whole or any part of

the sum of £25 lis. has not been i)aid, tliey awarded and author-

ized the defendant to deduct from the £147 .'3s. od. so much of the

sum of £25 lis. as should appear by the afhdavit not to have been

received. And further, in case it should within twenty-one days

from the date of the award, be made to appear, by an affidavit to

be made by any person whomsoever, that any further dividend or

sum over and above the sum of £12 had been paid by any person

to the defendant, or for his use in respect of the bill of exchange

for £49, then they awarded that the defendant should, on or

before the said 14th December, 1795, pay to the plaintiff such

further sum, over and above the said £12 as should be so proved

to have been received, etc.

Holroyd showed cause ^ against the rule for issuing the attach-

ment, and argued in support of the rule for setting aside the

award. The application for the attachment is grounded on the

9 & 10 W. III. c. 15, which directs that a submission to arbitra-

tion may be made a rule of Court, and that for non -performance of

the award, the party shall be subject to all the penalties of con-

temning a rule of Court, with this proviso, that any arbitration

procured by corruption or undue means may be set aside, so as

complaint be made to the Court before the last day of the next

term after such arbitration made and published. This, it is con-

tended, precludes the defendant from making any objection to the

award after that period. But the meaning of the act was only

to confine the party complaining to move within the time limited

to set aside an award for any matter dehors the award ; because

where the objection arises on extrinsic circumstances, evidence

of the facts might be lost if not brought forward recently after the

occasion, and therefore it was proper that the time should, in that

respect, be limited. But there is no danger of leaving the time

unlimited where the objection appears on the face of the award;

nor was there any reason why the legislature should in that case

put the party to the expense of applying to set it aside. It is

clear that if an action were brought on an illegal award, the

defendant rniglit object to it on that ground notwithstanding the

Act; and if so it would be absurd and inconsistent to sup-

pose that * the legislature meant that the Court should [* 75]

^ This case was several times before the court; it was first mentioned iu the last

term.

VOL. III. — 33
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enforce that in a summary way which they are bound to resist

in the regular course of justice, and therefore by necessary con-

struction, when the Court are called upon to enforce an award,

it is competent to the party to show that it is an illegal one, and

ought not to be enforced. Besides an attachment only issues for

a contempt ; and the Court will never consider a party in con-

tempt for not performing an award which in the face of it is

illegal and void. The only method of enforcing an award before

the statute of William was by action ; and the statute only meant

to give a summary remedy in lieu of the former more circuitous

one, but not to legalize a bad award; but in the instances of an

award being procured by corruption or undue means, for the

reasons alluded to, they thought proper to require that the objec-

tion should be made within a certain time. There is indeid a

case of Dubois v. Medlycott, Barnes, 55, 4to ed. , where the Court

are supposed to have said that an objection to the award cannot

be made after the first term : but non-constat that there the

objection appeared on the face of the award. And besides that

was in Easter, 10 Geo. II. ; and in Stephenson v. BrowniiKj, lb. 56,

E. 12 Geo. II., the Court expressly said that " objections appearing

upon the face of the award may be made at any time ; but that

where the party complains of corruption or ill practice, lie must
do it within the time limited." In Hutchins v. Hutchins, Andr.

297, Lke, C. J., said that he remembered this distinction to be

made by Mr. Justice Powell: " That the Court will not set aside

an award for defects appearing on the face of it; but this is a good

reason against granting an attachment for refusing to perform

it. " And in Holland v. Broohs, 6 T. II. 161,3 R. R 142, the same
distinction was taken. He then proceeded to show, secondly,

that the present award was bad on the face of it, it not being con-

clusive between the parties, but depending on a future examination
and future acts of one of them ; and because also those acts were
not to be done until after the expiration of the time limited by
the bonds for the ultimate decision of the arbitrators. ^

B. Morice, contra. As to the argument that the Act of

William only meant to preclude objections to the award after the

time limited in the two excepted cases of corruption and undue

1 By tlie arliifration bonds, the award and the defendant was allowed 21 days
was to be made on or before the 6th Nov. after to make the affidavit required.
1795. It was, in fact, made on the ,'ith,
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means, that * would be to defeat the whole policy of [* 70]

the Act, which was to give effect to awards, and render

them conclusive between the parties to prevent further litigation
;

and therefore it only permitted objections to be nuide on those

two grounds within a limited time; wdiereas tlie construction

contended for would let in more exceptions than it excluded.

What is supposed to be said in the case of Stephenson v. Browning,

Barnes, 56, is extrajudicial, and has no reference to the case then

before the Court : It is a distinct note of the reporter s at the end

of the case. But in the preceding page the very point was in

judgment ; and there the Court held that an objection in point of

law to the award could not be taken after the time limited. The

question did not arise in Holland v. Brooks, 6 T. E. 161, 3 R. \\.

142 ; for there it was only determined that an award could not be

impeached for defects not appearing upon the face of it, on a

motion for an attachment. But it is said that as this could not be

enforced by action, the Court will not enforce it in this manner.

But that is begging the question ; for the statute of William operates

as a statute of limitations, and precludes all objections to an award

in any shape, unless made within the time specified. So if a writ

of error be not brought within due time,^ to reverse an erroneous

judgment, the courts are bound to give effect to the judgment

afterwards, however erroneous it may appear to be on the face of

the record; and yet the same argument might be applied there as

in this case. But, secondly, this award is good on the face of it.

It is true that all awards must be certain and final. But Lord

Mansfield said, in Hawkins v. Coldough, 1 Burr. 277, that the

certainty was to be judged of according to a common intent, and

consistent with a fair and probable presumption. Now here the

award is final ; for there is nothing further left for the judgment

of the arbitrators; and it is certain to a common intent; because

it is capable of being reduced to a certainty within twenty-one

days. For it awards that a certain sum is due if a particular bill

has been paid and certain dividends received ; and it points out

the method of ascertaining those facts within a given period, and

what shall be received or deducted according to the event. The

maxim therefore applies id cerium est quod certum reddi potest.

An award to pay a certain sum, and give such a bond as coun-

sel should advise as a security, is good. 1 Rol. Abr. 250. pi. •"i.

1 Twpiitv vc.irs . liiit tli:u, is hv tlic stat. 10 & 11 W. III. c. 14.
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In Winch v. Sanders, Cro. Jac. 584, it is said that an

[* 77] * arbitrator cannot award so much to he paid and after-

wards that if before the last payment it shall appear to

liim that such a sum was due from the payee, he should repay it

to the other, because that is reserving something for his own

future judgment. But if it had been that if the payee had shown

any bill of debt to such a sum, that this sum certain should be

repaid, peradventure that had been good enough. So an award

that the defendant should pay the plaintiff the charge of a suit

then depending, and that the plaintiff should give the defendant

a bill of charges was held good ; TAnJidd v. Feme, 3 Lev. 18,

though something remained there to be done by one of the parties.

All these cases proceeded on the ground that the arbitrator did

not reserve anything for his future consideration ; and as that was

not the case here, this award may also be sustained.

. Lord Kenyon, C. J. With regard to the last point I do not

think that the award is final. The case that most resembles this

is that cited from 3 Lev. 18 ; but that is like the common case of

leaving costs to be taxed by the officer of the Court, which does

not vitiate the award. But here the arbitrators, instead of deter-

mining the points in dispute between these parties, have left one

sum in dispute to be decided by the person who of all others was

the least qualified to decide, the defendant himself.

But the first point is one of the most important questions that

has been agitated since I have had a seat in this Court. There

appear to be dicta both ways. In Freame v. Pinegar, Cowp. 24,

Lord Mansfield said " that where no objection is made to an

award within the time limited by the statute, the other side may
apply for an attachment to enforce the performance of the award.

"

Now that is very correct when applied to the case then in judg-

ment : but it was not meant as a general rule; or if it were I

think that it was extrajudicial, and we are not bound by it. I

am afraid however that I was misled by this on a former occa-

sion,^ when I thought that an attachment for rron-performance of

an award ought to be granted e-r. dehito justitiec, unices a motion

to set aside the award were made within the time limited by the

statute. But on looking into the Act of Parliament and the cases

that have been cited, I think that that opinion was hastily formed.

This is an authority given by the legislature to the Court to be

^ When this cas« came before tlio conrt the first time.
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exercised in a summary way; the Act directs that in case

of disobedience to * an award made under the statute, [*' 78]

the party neglecting or refusing to execute the same shall

be subject to all the penalties of contemning a rule of court, Scc.

,

unless the award be procured by corruption, or other undue

means; in which case, the second section says tlie arbitration

shall be judged and esteemed void; so as complaint of such cor-

ruption or undue practice be made in the Court, &c. , before the

last day of the next term after such arbitration made, &c. When
a party therefore wishes to set aside an award on account of

extrinsic circumstances, it is proper that the application should

be made to the Court recently after the award is made, and while

the facts are in the memory of the parties concerned : But when

the award is bad on the face of it, it carries with it those circum-

stances which go to its destruction ; and in that case it seems

reasonable that the ol)jection may be taken to the award at any

time whenever the adverse party endeavours to enforce it ; and cer-

tainly this is the case Vv^hen the attempt to enforce the award is

by action. However, this does not depend on reason or the good

sense of the thing alone; for it i-^ supported by great authorities.

In the case cited from Andr. 297, Hutchins v. Hutchins, the Court

said that " an award could not be set aside, unless it be for fraud

or corruption in the arbitrators, becau.se to these cases only the

statute extends. " And Lee, C. J, added, " that he remembered
this distinction to be made by Mr. J. Powell, that the C<turt

will not set aside an award for defects appearing on the face of

it; hut this is a good reason against granting an attachment for

refusing to perform it. Some of the other cases that were cited

are also to the same purpose. Therefore after the best considera-

tion that I can give the subject, and I have frequently turned it

in my mind since the case first came before the Court, I am of

opinion that the sound construction of the Act of Parliament is,

that if a motion be made to set aside an award for extrinsic

matter, it must be made within the time limited by the Act,

namely, before the end of the next term : but that an application

for an attachment for not performing an award, may be resisted

at any time for defects appearing on the face of the award itself.

AsHHURST, J. I confess I have always understood the dis-

tinction to be that which my Lord lias adopted; and I think it

has been several times laid down in tliis Court since I have been
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here. When either party moves to set aside an award for matter

dehors the award, the motion must be made within the time pre-

scribed by the statute ; but where the defect is apparent on the

award, the objection to it may be taken at any time

[* 79] when the Court are called * upon to enforce it; for it

would ill become the dignity of a court of justice to

enforce by attachment, for a contempt of the Court, an instrument

which on the face of it appears to be an illegal instrument. This

seems to be a sensible distinction, independently of the authori-

ties ; but the authorities also seem to establish it.

Grose, J. Two different things are prayed by these rules ; one

that the award may be set aside ; the other that an attachment may
be granted. With regard to the first, as this was submission to

arbitration under the statute, everytliing tliat is to be done either

for the purpose of enforcing or settir.g aside the award, must be

done under the powers given by the statute. Now on looking to

the Act, it appears that the Court have no jurisdiction to set aside

the award; the words being clear and e.\})licit, that such an

application must be made before the end of tlie tern) next after

the award was made. But that is no reason v/hy we should grant

an attachment for not performing the award if it be bad on the

face of it. If the party has a right to enforce the award, he may
bring his action, and then the adverse party may take advantage

of any objections appearing on the awaid by ]ileading or demur-

ring ; and either party may carry the record to another tribunal by

writ of error. I do not think that this award is final for the

reasons already given ; but even if it be doubtful whether the

award be or be not good, we ought not to grant an attachment.

The distinction in Hutchins v. Hvtchins is applicable to both

these rides; we will not set aside this award, nor will we grant

an attachment for refusing to perform it.

Lawrence, J. If we grant an attachment, we deprive the

]>arty objecting to it of all opportunity of discussing its legality

hereafter ; the attachment would be conclusive ; whereas if we
leave the party who wishes to enforce the award to bring his

action, the legality of the award may be questioned in a superior

court on a writ of error. Since the case was first mentioned, I

have looked into the several authorities in order to see whether
the legality of an award may be questioned on a rule for an

attnchraent.for not ])erfovniino it: and I thiid< that the casr in M
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Andrews decides that it may for objections appearing on the

award itself. In many cases the Court have refused to inquire

into the award after the time limited by the Act, where the award

ni)peared to be good on the face of it ; but I find no case contrary

to that in Andrews, which seems to mark out the true line of

distinction.

Per Curiam, Both rules discharged.

ENGLISH NOTES.

The case of Pedley v. Goddard has been selected to illustrate the

broad distinction whicli exists between what may be termed intrinsic

nullities in au award (wlietlier by reason of objections appearing on

the face of the award, or by the want of jurisdiction tlie proof of which

may be aided by extrinsic evidence to the extent shown in the rule

under No. lo, p. Aoo, ante), — and the objections which arise from

\v]iat may be broadly termed misconduct in the arbitrator, the proof of

which is entireb^ extrinsic to the award. The bitter chxss of objec-

tions must be prom[»tly verified and establislied; tlie former class

of objections, being inherent in tlie award itself, may be taken at

any time.

The Act of Wm. III. was said by Lord Mansfield to have been

only declaratory of what the law was before, in cases where there was

a cause depending in Court. Lucas v. Wilson (1758), 2 Burr. 701.

By the Arbitration Act 1889, the Act of William III. referred to in

the ruling case is repealed. The Act of 1889 does not itself contain

any provision as to the time when the aj)plication to set aside must be

made; but by the Rules of the Supreme Court, Order LXIV., R. 14,

"An application to set aside an award may be made at any time be-

fore the last day of the sittings next after such award has been made
and published to the parties." Where the notice of motion has been

given before the last day of the sittings, the <' application " has been

held to be within the time prescribed by the rule. In re Gallop &
Central Queensland Meat, &c. Co. (1890), 25 Q. B. D. 230, 59 L. J.

H B. 460.

Conversely to the principal case, a person cannot, in showing cause

against a motion to enforce an award on a submission which has heen

nuide a rule of Court under 9 Wm. III. c. 15, object to the award for

any defect not apparent on the award itself; but he must obtain a rule

for that purpose witliin tlic time limited by the Act. Holland v.

Brooks (1795), 6 T. R. 161, 3 R. R. 142, followed in Davhs v. Fratt

(1855), 17 C. B. 183. 25 L. J. C. P. 71, and in Woollen v. Bradford

(1864). 33 L. J. Q. ]',. IL'O.
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In Whitmore v. Smith (Exch. Cb. 1861), 7 H. & N. 509, 31 L. J.

Ex. 107, where the award was made on all the matters in difference

and was in the required form and intended by the arbitrators to express

their decision, the Court decided (reversing the judgment of the Court

iif Exchequer) that an objection that the arbitrators adopted the opin-

ion of a third person by which they agreed to be bound, cannot be

raised under a plea of "no award." In the judgment of the Court,

delivered by AYilles, J., it was observed that this objection, assuming

it to be well founded, was one of the sort which ought to be brought

forward while the matter is fresh, in the manner and within the period

prescribed by the Statute of William III. in cases which fall within

its provisions, or by the })ractice of the Courts in other cases within

their summarj' jurisdiction. The distinction was important, as in the

one class of cases the ap[>lication was, in effect, to the equitable juris-

diction of the Courts and might be granted on terms; whereas, \ipon the

plea, the award must be held good or bad slinpl'tcifer.

To further illustrate the distinction, it is convenient here to state

some of the circumstances which have been considered to be miscon-

duct. It is not however pi-oposed here to make an exhaustive anal^'sis

of the cases.

Proceeding in the absence of, and without due notice to, one of the

parties is misconduct on the part of the arbitrator, and ground for set-

ting aside the award. An arbitrator having, in presence of the par-

ties and with their acquiescence, declared his determination to hear no

more evidence, proceeded in the absence of one of the jiarties to hear

further evidence; the award was set aside, although the arbitrator

swore, and the Court was satisfied, that the evidence so taken had no

effect upon the award. Walker v. Fi'ohislier (1801), 6 Yes. 70, o R.

R. 223. The same principle is followed in Re Hicks (1819), 8

Taunt. 694; Dohson v. Grovi-s (1844), 6 Q. B. 637, 14 L. J. Q.

B. 17; and in Pleivs v. Middh'ton (1845), 6 Q. B. 845, 14 L. J. Q.

B. 139.

So the exclusion of persons whose presence one of the pai'ties rea-

sonably desired to assist him has been held a ground f(n- setting aside

the award. Rp TTnirjhJs Estate, Haigh v. Hairjh (1862), 3 De G. F. &
J. 157, 31 L. J. Ch. 420. So it seems that the omission to give one

of the parties the opportunity of being heard or of cross-examining the

witnesses is misconduct affording ground for an application to set

aside, though it is no ground of defence to an action on the award.

Braddlck v. Thompson (1807), 8 East, 344, 15 R. R. 751; Thorhurn v.

Barnes (1867), L. R., 2 C. P. 384, 36 L. J. C. 1*. 184; Baehe v.

Billiiujham, (C. A. 1893), 1894, 1 Q. B. 107, 112 (])er Lopks, L. J.).

^^ Ikmc matters in difference are referred to arbitrators, and if tliev

1
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disagree to an umpire, the umpire who is called iu to act after the

arbitrators have lieard the witnesses and disagreed, must rehear the

witnesses. If he omits to do so, and it is not shown that the require-

ment has been waived, the award will be set aside. Re Salkeld and
Shtfer (1840), 11' Ad. & El. 767. A similar decision in Jenkins v, JFard

(1811), 1 Dowl. X. S. L'7G.

Mere social entertainment not shown to have influenced the arbi-

trator or umpire, is no ground for setting aside the award. C'rossleu v.

Clay (1848), 5 C. B. r)81: lie Hopper, Barningham and Wi'ightson

ArbUmtioa, &c. (18(57), 8 B. & S. 10, L. R., 2 Q. B. 367, 36 L. J.

Q. B. 97; Mosidey v. Simpson (1873), L. R., 16 Eq. 226, 42 L. J.

Ch. 739. In Crossley v. Clay it was also held that the mere fact of

the arbitrator obtaining information on a particular point in the ab-

sence of one part)', was no ground for obtaining a rule to set aside

the award.

Where in a contract fur works or buildings for a company the en-

gineer or architect is made the referee, his decision cannot be objected

to on the mere suggestion of his having an interest in the company
;

for, on the face of the contract itself he is not set up as an impartial

judge, but as the organ of one of the contracting parties. Ranger v.

a. W. Ry Co. (1854), 5 H. L. C. 72.

The following are other instances of cases in which the grounds

alleged for setting aside an award for misconduct, were held insuflfi-

cient. In re, Tnnno and Bird (1833), 5 B. & Ad. 488; Kingn-eU v.

Elliott (1839), 7 Dowl. P. C. 423; Hohhs v. Ferrars (1840), 8 Dowl.

P. C. 779; Hagger v. Balcer (lS4r)), 14 M. & W. 9. 14 L. J. Ex. 227;

la re Marsh (1847), 16 L. J. (^ B. 330; In re Firth and Houlett

(1850), 19 L. J. Q. B. 169.

An application to set aside the award is the pro]»er remed}' in tlie

case of the award being obtained b}' fraud. Per Pollock, C. B., in

Bingrave v. Bristol uitterworks Co.{l8m), 1 H. & X. 369, 383, 26

L. J. Ex. 57.

The admission by an arbitrator, made to one of the parties after pub-

lishing his award, that the award has been improperly obtained, is not

evidence which can be used against tlie other party in an application to

set aside the award on account of the arbitrators misconduct. Such an

admission, in order to be evidence, must be made upon oath and to the

Court itself. Re W/titeley and Roberts Arlntration (17 Dec. 1890),

(1891), 1 Ch. 558, 60 L. -T. Ch. 149.

It is convenient here to note some of the principles relating to sum-

mary application for tlie enforcement of awards.

Under the practice before the Judicature Acts, when an award of a



522 AEBITRATION.

No. 18. — Pedley v. Goddard. — Notes.

liquid .sum was made on a submission which had been made a rule ol"

Court, a rule could be moved for and obtained calling upon the party

to show cause why he should not pay the amount awarded. This

might be done before the expiry of the time limited for applying to

set the award aside, and upon the rule being made absolute execu-

tion would issue under the Act (1 & 2 Vict. c. 110) relating to tlio

execution of judgments. i>oe v. Amy (1841), Dowl. (X. S.) 23, 8 M.

& W. 565.

In order to be a good ground of execution, the rule must express tliat

a certain sum of money is to be paid. Jones v. Williams (1839), 11

Ad. & El. 175; Spooner v. Payne (1847), 11 Jur. 242; Graham v.

D'Arcy (1848), 6 D. & L. 385. In order to obtain the rule for an order

to pay, it was not necessary (as it was to obtain an order fur an attacli-

ment) that the award itself should have contained an cxjjress order to

pay. Bowen v. Bowen (1862), 31 L. J. Q. B. 193.

By the Arbitration Act 1889, s. 12, "an award on a submission

may, by leave of the Court or a Judge, be enforced in tlie same waj- as

a judgment or order to the same effect." This appeal's to carry out the

effect of the former practice as to a submission which has been made a

rule of Court, with the modification that the award itself lias the effect

of a judgment; see Snow, Annual Practice (under the Arbitration Act

1889). By R. S. C. Ord. 42, R. 31 (A.), the award may, with the leave

of the Court or a Judge, and on such terms as may be just, be enforced

at any time thougli the time for moving ti) set it aside has not elapsed.

The Act and rules do not in terms appl\- to the case where (as in Bowen

V Bowen, sni^ra) the award finds a certain sum due, but does not con-

tain an express order to pa}' it. But doubtless in such a case an order

may be obtained, by analogy to tlie former practice, upon a summons or

motion with previous notice given to the party. See R. S. C. Ord. 52,

Rules 2 & 3.

The Court has refused to enforce ))a3'ment on summary application

in a case where it appeared by the award that there was a set-off of an

amount not yet ascertained, Lanihe v. Jones (1861), 9 AV. R. 202;

and also where it appeared aliunde that there was a honii fide claim

for set-off which might have been pleaded in an action upon the award.

Swaine and Bovill v. White (1862), 31 L. J. Q. B. 260. But it is

otherwise where all matters in difference liave been referred, and the

claim of set-off might have been made in the arbitration. Smith v.

Johnson (1812), 15 East, 212, 13 R. R. 449 (No. 17, p. 508, ante).
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ASSIGNMENT.

HOPKINSON V EOLT.

(H. L, 1861.)

RULE.

The assignment of an equity of redemption (or of

property subject to a right in security) puts an end to

an}^ right of the person holding the security and having

notice of the assignment, to charge subsequent advances,

although his security expressly authorises him to charge

further advances.

Hopkinson v. Rolt.

Rolt V. Hopkinson.

9 H L. C. 514-.i54 (s. c .34 L' J Ch 468-477).

Thii appellants were the registered public officers of "The [51-1]

Commercial bank of London ;
" the respondent a merchant

in London.

In the year 185.3, Charles John Mare carried on business as a

shipbuilder, at premises situated at Blackwall, of part of wliich

he was seized in freehold, and tlie other part was rented by him

under a lease. He had a banking account with the appellants-

The respondent was Mare's father-in-law. The offices of each

were in the same house, in Clements Lane, and one Joseph Payne,

a confidential clerk of the respondent, was also confidentially em-

ployed by Mare. The appellants were applied to by Mare

for advances, and he offered them a * guaranty of the re- [*r)l."i]

spondent, for loans not to exceed £20,000 ; but the appel-

lants were always to retain in their hands a sum of £4000, t--

constitute a " lodgment account." This guaranty was shortly

afterwards given up, the appellants being satisfied with having tl.e

name of the respondent, or of his firm, to the bills discounted by
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tliem for Mare. The lodgment account, however, continued to

exist. The transactions became unsatisfactory, and the appellants

refused to make fartlier advances, except on the security of a mort-

<>a<'e for £20,000. Mare had previouslv obtained from the Pal-

ladium office an advance of money by way of moitgage, and had

given to that office, on the 6th January, 1855, a first mortgage on

his estates in the counties of Chester and Cambridge, to secure the

sum of £45,000. A second mortgage was executed by Mare on

the 26th January, 1855. This included tlie previously mortgaged

property, and also Mare's property at Blackwall. It was in favour

of the appellants, was negotiated with the full knowledge of the

respondent, and his own solicitors acted on the occasion as the sole

solicitors in the transaction for Mare and for the appellants. This

mortgage recited that which had Ijeen given to the Palladium,

and was witnessed to be given for effectually securing unto the

appellants the " sum or sums of money which then was and were,

or at any time and from time to time thereafter, should or might

lie due or owing to them " on the balance of the account current

of Mare ; subject to redemption " on payment to the appellants on

deuiand of all and every the sums and sum of money which then

were or was, or at any time and from time to time thereafter,

should or might become due or owing " from Mare to the ap})el-

lants either for money paid and advanced, or to be paid or ad-

vanced by the appellants unto Mare. Provided that the

[*ol6] * principal money thereby secured (exclusive of any sums

to be paid for insurance) should not exceed £20,000.

By a third mortgage, dated 12th February, 1855, made between

Mare and the respondent, reciting the two former mortgages, the

same premises were mortgaged to .secure the repayment from ]\Iare

to the respondent, of money then due, or of money which the

respondent should be called on to pay on account of Mare.

The appellants continued to make advances to Mare by way of

<liscounting bills and otherwise. On the 16th July, a sum of

£8000 was advanced to him by the appellants, and carried to his

general account ; but representations were made to him on the

very unsatisfactory state of that account. On the 16th August,

1855, an attachment at the suit of other parties was lodged at the

appellants' bank against any property of Mare in their hands. In

consequence of this, the account current was closed ; but on the

18tli August a new account was opened in the name of the respon-
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dent, and with his privity and concurrence. On Saturday, 15th

September, 1855, the respondent sent to the bank liis clerk, Mr.

J. Payne, who there saw the manager, and delivered to him a

message, that if Mare should come to ask for any advance on Mr,

Rolt's responsibility, it should not be made unless the bank re-

ceived Mr. Rolt's cheque. Mare did apply for an advance of

£7500, to pay the wages of his men, and notwithstanding the

message so received from the respondent this sum was advanced

by the appellants. On the 20th September, 1855, Mare executed

another mortgage to the appellants for securing to them the sum
of £7500 beyond the sum of £20,000 already secured', and also

any other sum which then was or might hereafter become due to

them from him. On the 18th September, 1855, at the

request of the respondent, the * appellants delivered to [*517]

him an account, headed " Balance of loan account," which

was in these terms :
—

Loan granted 21 'Tuly 1855:

Ships £8,000
Loan granted 15 September 1855:

For Wages 7,400

£15,400
Less amount of lodgment account 4,300

£11,100

On the 25th September, 1855, Mare was declared a bankrupt, at

which time the sum claimed by the appellants to be due to them,

amounted to £41,000, of which £30,000 were for bills which had
been discounted for him, and had not then arrived at maturity.

Tliese were afterwards paid by the persons liable thereon, and
then £11,000 were claimed as remaining due.

On the 13th of November the respondents, who had been called

on to pay what was due from him on Mare's dishonoured bills,

gave notice to the appellants that he should, on concluding such

payment, require all the securities held by the appellants to be

delivered up to him.

In the year 1856, under orders of the Court of Bankruptcy, the

estates in the counties of Chester and Cambridge were sold ; but

they did not satisfy the demand of the Palladium office. The sale

of the premises at Blackwall then took place, and the reserved
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bidding of £55,000 was fixed by the Court of Bankruptcy,

[*518] and, *with tlie consent of all parties, it was agreed that if

there should be no sale at a sum exceeding that amount,

the respondent should be declared the purchaser of them at that

amount. No bidding was made, and he was declared the pur-

chaser. The respondent afterwards presented his petition to the

Court of Bankruptcy, praying that he might be at liberty to retain

the whole of the balance of the purchase-money, after payment of

what was due to the Palladium. The appellants, as to the sum
of £11,000, opposed this petition. This sum was, by consent,

ordered to be paid in to a deposit account, to abide the order of the

court; the res})ondeut paid £28,000 to the Palladium office, and

the premises were then conveyed to him.

The respondent, in March, 1857, filed his bill against the

appellants, stating all these facts, and alleging that he was only a

surety under the indenture of the 26th January, 1855, and, as such

surety, had paid the amount of all the bills and notes secured

thereby, and was entitled to the benefit of that security, and to the

sum carried to the lodgment account, and that the mortgage to

him had priority over all other advances made by the bank ; and

praying (among other things) first, that it might be declared that

he was entitled to the benefit of the mortgage of 26th January,

1855, and that the appellants might be ordered to execute to him

a proper and valid assignment thereof; and, thirdly, that it might

be declared that the sums due to him upon the security of the

indenture of the 12th February, 1855, had priority over the sums
of £8000 and £7500, etc., and all other sums, if any, advanced by

the appellants subsequent to the date of the said indenture ; and

for an account of what was due to him under both indentures, and
for general relief.

The appellants, by their answer, insisted that they

[* 519] *were entitled to the £11000 as the balance on Mare's

account current, secured by the indenture of the 26th

January, 1855, out of the proceeds of the sale of the Blackwall

property in priority to the claim of the respondent under the

indenture of the 12th P>livuary, 1855. The cause was heard

before the Master of the Polls, and on the 29th May, 1858, his

Honor made an order declaring the respondent entitled to priority

over the appellants, and directed accounts accordingly (25 Beav.

461). This order was confirmed on appeal to the Lord Chan-
cellor. The present appeal was then brought.
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Mt. Eolt and Mr. Lloyd (Mr. E. Lloyd was with them) for the

appellants :
—

The mortgage of the 2Gth January, LS55, was intended to be

a continuing security for any balance of account for the time

being, not exceeding £20,000, and this was perfectly well under-

.stood by the pai'ties to it. The respondent, with whose full knowl-

edge it was executed, so understood it. If there was any doubt as

to the real intention of the parties in executing this indenture,

there ought to have been an inquiry directed as to that point.

That the respondent understood it to be a continuing guaranty to

this amount, is shown by the fact that after the 12th February

1855, when the mortgage had been granted to him, he continued

to accept bills for Mare, which he knew were to be, and which

were in fact, discounted by the appellants. He had the best

means of knowledge of Mare's circumstances, not only through his

near relationship to ]\Iare, but also because their offices were in tlie

same building, and because his own confidential clerk,

Joseph Payne, constantly acted in the same * capacity for [* 520]

Mare ; and he showed that he had this knowledge by the

notice he gave before the advances of the £8000 and the £7500.

The question of priorities is not raised by tlie respondent's bill,

which is the bill of a surety and not of a mortgagee, and conse-

quently the plaintiff is not entitled to that relief which a mort-

gagee might ask from the Court. That question cannot now be

relied on by him. But if it should be considered competent to

him to raise that question, then it is submitted that the terms

of the mortgage to the appellants distinctly entitle them to priority

in respect of advances made by them after the date of that instru-

ment. These terms were perfectly well known to the respondent,

and the decision of the Court below is, therefore, correct ; and it is

fully warranted by that of Gordon v. Graham.^

' 7 Yin. Abr. 52, pi 3. Tlie report is terms the second mortf/af/ee sliall redeem the

iu these words: " A. mortgages to B. for first viorhjatje. Per Cowper, C. ' The
a term of years, to secure the sum of second mortgagee .sliall not redeem the

£, already lent to the mortgagor, as first mortgage without ])aying all that is

also such other sums as should hereafter due, as well the mouey lent after, as that

be lent or advanced to him. Afterwards lent before the second mortgage wa.s made

,

A. makes a second mortgage to C, for a for it was the folly of the second mortga-
certain sum, with notice of the first mort- gee, with notice, to take such security,

gage, and then the first mortgagee, having But upon the importunity of counsel, it

notice of the second mortgage, lends a was ordered that the Master should report

farther sum. The question was, v;\ irhat what money was lent by the first mortga-
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It is true that that case has had some doubt thrown on it in

a note by Mr. Coventry in his edition of " Powell on Mortgages
"

Ed. by Coventry, 834; but Mr. Powell adopted it in tlie text,

and it has always been acted on, and Mr. Coventry only

[* 521] * hesitates a doubt about it—a doubt upon which, he him-

self says, he places but slender dependence.^ It never was

seriously impugned by any judicial authority till, in Shaw v. Neale,

the Master of the PtOLLS said (20 Beav. 181) : "This decision

has not met with the unanimous approbation of the profession."

His Honor there refers to an observation made upon it by Lord

Chancellor Sugdex in Ireland, in the case of Bhtnden v. Dcsart

where his Lordship is supposed to have expressed his dissent from

it. He said (2 Dru. & War. 405): "Even in the case of a first

mortgage, whether legal or equitable, covering future advances, it

deserves farther consideration, whether it would be safe to rely,

in all cases, upon Gordon v. Graham as an authority that advances

may be safely made after the first mortgagee has notice of a second

mortgage." That observation does not impeach the authority of

the decision, but only suggests caution as to the circumstances in

which it is to be applied. When that case of Shair v. Ncalc

afterwards came before this House (6 H. L. Cas. 581) Lord St.

Leonards said (p. 597), ''If Lord Cowper had, in the end, main-

tained the opinion he was at first supposed to express, he could

not have made the order of reference to the Master which is found

in that case." Here again is a mere incidental observation which

does not go to the authority of the case itself, and yet, if that case

is not overruled, there can be no ground for the respondent's argu-

ment. Even, however, if that case sliould not be held to govern

the present, the circumstances here are adverse to the claim

of the respondent; he was a mere svirety ; he was fully

[* 522] aware of every proceeding ; he *knew the stipulations in

the mortgage to the appellants as to covering future ad-

vances, and he himself assisted in procuring them to be made.

Neither in principle nor on the facts is he entitled in equity to

the relief he now seeks.

gee after he had notice of the second i " The editor, in submitting these re-

mortgage. M. S. Hep. Pasch. ; 2 Geo

;

marks to the consideration of the learned

Cane. ; Gordon v. Graham." With the reader, desires to add, that individually

exception of the words in italics, the re- he places but slender dependence in the

port in 2 Eq. Cas. Abr, 598, pi. 16, is force of their application, p. 534 u. (e)."

almost literally the same.
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The Attorney-General (Sir II. Bethell) and Mr. R. Palmer (Mr.

Waller and Mr. Herbert Smith were with them), for the respondent •

The doctrine contended for by the other side is that a tirst

mortgagee, where the mortgage is given to secure future advances

as well as an existing debt, may go on making advances, notwith-

standing his notice of a second mortgage, and may attach all those

fresh advances to the first, in priority and prejudice to the second

mortgagee. If that was true he might do so, though the mortgagor

had actually sold his equity of redemption, a result which is absurd.

The case of Gordon v. Graham certainly does not warrant such a

doctrine. But if it did it has not met with the assent of the pro-

fession. Not only does Mr. Coventry assert it in his note in

" Powell on Mortgages," but Mr. Jarman and Mr. Sweet, in their

notes to " Bythewood's Conveyancing," express their serious doubts

of its correctness.^ In practice, conveyancers have not acted on

that case as an authority, and it has encountered the disparaging"

criticisms of the Master of the Rolls and Lord Sr. Leonards. It

cannot now be treated as an authority. As a matter of business,

too, the banker, the moment he receives notice of a second

mortgage, strikes a * balance of what is then due, and opens [* 52:3]

a new account. Each new advance after that is a new con-

tra 2t, and cannot by mere implication be tacked on to the former.

The circumstances here do not warrant the argument that the

respondent gave up his right to stand on his own mortgage accord-

ing' to its priority.

The form of the bill is sufficient to warrant the relief here

granted. The bill is not that of a mere surety ; and, besides, it

shows that the £8000 were advanced not on the first mortgage,

but on a new and a distinct authority, and that the £7500 were

advanced on no authority at all, and it expressly claims priority

over both.

[The Lord Chancellor: Even though the first prayer in tlie

bill might be considered to have a different aspect, if the third

is warranted in law and fact, the respondent is entitled to this

relief.]

It could not be pretended that the respondent entered into a

' -Jarman's Bytliewood (1832), VoL V. and of the facts. See post for the state-

p. 427, n. (e), Jarman by Sweet (1839), iiient made from the copy of the Re^i.s-

VoL v., p. 443. The argument here went trar's Book, and for the remarks by tlie

into a very close examination of the re- Lords o<i tlie case after the copy of the

ports of that case, of the comments on it, IJej^istnir's Book had been obtained.

VOL. III. — 34
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security to stand responsible for any sum not beyond £20,000 that

might be at any time advanced ; and, if not, there is no answer

to the bill.

The LoED Chancellor (Lord Campbell). — 'My Lords, this

appeal raises a question of great importance to bankers and to

the mercantile interests of the country.

Lidependently of any particular agreement between these parties,

either express or to be implied from their dealings, beyond what is

to be found in the written documents, I think the question is ac-

curately as well as tersely stated by Lord Chancellor Chelmsford

in the judgment appealed against. " A prior mortgage for present

and future advances ; a subsequent mortgage of the same descrip-

tion ; each mortgagee has notice of the other's deeds ; ad-

[* 524] vances are made by the prior mortgagee after * the date of

the subsequent mortgage, and with full knowledge of it

;

is the prior mortgagee entitled to priority for these advances over

the antecedent advance made by the subsequent mortgagee ?

"

Tlie supposed decision of Lord Chancellor Cowpek in Gordon v.

Graham (2 Eq. Cas. Abr. 598, pi. 16,7 Yin. Abr. 52, pi. 3) is relied

upon by the appellants as a conclusive authority in their favour.

But the report of the case in both books is evidently from the

same note-taker ; and, as it appears in both books, it is very

meagre, and in some material points certainly incorrect. When the

registrar's book is examined, and the bill and answers and di'rec-

tions are considered, the facts of the case are found to be exceed-

ingly complicated ; and I must say, that I do not think that the

facts which were there actually alleged and proved, are by r.ny

means equivalent to those which raise the question before us.

The question to be decided being so very important, and our

decision depending so much upon the authority to be given to

(rordon v. Graham, I must bring both the printed reports of it

fully before your Lordships, and state what appears to me to be the

result of a very careful examination of the original doruments to

which I have referred.

[His Lordship read both the reports. See ante, p. 527 n, 1.]

IMy Lords, I have thus read in cxtenso the two reports, and I

must now beg your Lordships' patience when I enter into a full

statement of all the proceedings in tliat case.^

' Tin's statement wa.* made from acopv furnislioil to tlie House bv direction of

if the proceedings and the order in the tlirir Lordship.-^.

Kegistrar's Book, A., 1715, fol 341, K. (i.
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Instead of this being a suit brought by a second niort-

<^agee to redeem a tirst mortgage, as supposed by the * re- [* 525]

•porter, the bill was tiled by Patrick Gordon and William

(xordon against William Graham, John Montgomery, Elias Turner,

Edmund Lassells, Kichard Lee, and Jacob Douglass, the plain tilts

alleging themselves to be partners with and creditors of tiie de-

fendant (rraham, and claiming as such a sale of certain lands

of (haham in Lincolnshire, which, subject to prior mortgages in

the defendants Turner and Montgomery respectively, had, by

Oraliani's direction, been conveyed upon trust for sale, with a

view to payment of what was due from him to the partnership.

'J he material facts appear to have been as follows : In the year

1707, Sir Kichard Hutchinson, being seized in fee of the lands in

•fpiestion, borrowed £1800 of the defendant Graham; and for

securing the repayment thereof, with interest, by indenture dated

tlie 29th of September, 1707, demised the premises to the defend-

a!it Lassells, his executors and administrators, for 1,000 years, in

Iru^u for Graham, under a proviso to be void upon repayment

•of the £1800 and interest at a day long past before the bill

was filed.

Li August, 1711, more than £2000 was due to Graham from Sir

Ric hard upon this mortgage ; and Graham being himself indebted

upi/U an unsettled account to the defendant Turner, Lassells, by an

indenture dated the 7th August, 1711, and indorsed on the mort-

ga<;e of 1707 by Graham's direction, assigned to Turner the premises

therein comprised, to secure not only what moneys were then due,

but also all such farther sums as should afterwards become due

from Graham to Turner, subject to such equity of redemption as

the premises were subject to by virtue of the said mortgage.

Subsequently, Graham contracted with Sir Richard for

the purchase of his remaining interest in the premises * (con- [* 526]

sistiug of the equity of redemption in the term and the re-

version expectant upon its determination) for a sum of £2009 14s.,

part of which was to be advanced by and secured to the defendant

Montgomery. And by lease and release dated the 3d and 4th Jan-

uary, 1711, Sir Richard, in consideration of £2009 14s., therein

mentioned, to be then paid by the defendant Montgomery, con-

veyed the premises to the use of Montgomery and his heirs ; and

thereby covenanted that the premises were free from all incum-

brances except the mortgage to Lassells in trust for Graham, and
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declared that there were then due, for principal and interest on the

said mortgage, £2184 6s. od.

Only £900 (part of the £2009 14s.) were Montgomery's own

money. The bill alleged, and all the defendants except Mont-

gomery admitted, " that the remainder was the proper money of

the defendant Graham, and that Montgomery was trustee in the

said deeds for the said Graham in respect thereof, which trust

Montgomery declared by the same deeds." Montgomery by his

answer says the conveyance was made to him " as a security for

paying to him in the first place £900, and then to secure the pay-

ment of what was due to the partnership
;

" i. e., to the plaintiffs.

But the plaintiffs do not so state their case in the bill, and the

discrepancy is immaterial.

In 1713, Graham being largely indebted to the partnership in

which he was a partner with the plaintiffs, and in which Mont-

gomery also was a partner, Montgomery, with his consent, by

indenture of lease and release, dated the 24th and 25th of August,

1713, conveyed the premises to the defendant Douglass and his

heirs. This deed is stated by Douglass in his answer to have been
" in order to a sale of the premises, and that the money arising

thereby might be applied, first in payment of what was

[*527] * due to Turner, then of the X900 to Montgomery, and the

surplus towards satisfying the debt due from Graham to

the partnership."

Douglass, finding difficulties likely to arise, declined acting under

this deed ; whereupon the plaintiff's filed their bill against Graham,
Montgomery, Turner, Lassells, and Douglass, charging that Turner
under pretence of his mortgage, had entered on the premises and
received the rents and profits thereof ever since, and applied the

same to his own use, without ever accounting ; and praying to liave

a discovery of what conveyances had been made of the premises,.

and for what consideration they were respectively made, and to

have an account of the rents and profits of the mortgaged premises,

and that the same might be sold, and that the plaintiffs might, out
of the rents and profits and money arising by the sale of the prem-
ises, be paid what was due to them on account of the partnership.

The bill represented the mortgage to Turner to be " for securing

unto him what money was then due from Graham, and which was
then computed and reckoned to be £600 or thereabouts," and
Montgomery by his answer, makes a similar statement witli the

view of cutting down Turner's security.
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Turner, on the contrary, by his answer says, " that the deed of

mortgage and premises were assigned to him for securing what was

or should afterwards be due to him from Graham, which was not so

small a sum as =£600 as in the bill alleged; but Graham owed Turner,

fit the time of executing the assignment to him, £1300 principal

money, besides a considerable sum for interest and money laid out for

him by Turner, who hath since also advanced monies to the defend-

ant Graham, and the accounts between them are not ad-

justed." Of the monies so * advanced one sum only, amount- [* 528]

ing as it afterwards appeared to £1300, was advanced by

Turner after the date of Montgomery's mortgage of January, 1711.

Turner, by his answer, admits, that at the date of his answer he

had notice of the deeds of January, 1711, but there is nothing to

show when first he had such notice. He admits, that at the date

of his answer he had seen the conveyance of the 25th of August,

1713, which would properly disclose the deeds of January, 1711;

but it does not appear when first he saw tliat conveyance. His

words are: '-This defendant saitli, tliat he doth not know what

conveyance hath been at any time made of the said premises by

the said Montgomery, by the consent of the said (iraham. to James

Douglass, in the bill named ; but believes that some such convey-

ance was executed as in the bill for that purpjse is set forth ; for

that this defendant remembeis some such conveyance was somr

time since shown to this defendant, but this defendant doth not

remember the date or contents thereof."

Montgomery, on the other hand, admits in the clearest terms,

that before he took his security of January of 1711, Graham in-

formed him of Turner's mortgage, and promised " to assign and

transfer to some otiier person, in trust for Montgomery, his (Gra-

ham's) right to the mortgage, after payment of what should be

found due to the said Turner, being then computed about ,£600."

The following extract from the Minute Book of the Registrar,

1716 (Lib. A., 171 h), contains a minute of the decree and of what

took place at tlie hearing. The Registrar seems to have taken note

of the argument on both sides, as well as of the judgment. " Mcr-

curii 25° die Aprilis, 1716, — (lonhm. v Graharn. — Hamilton, for

plaintiff: The scope of the bill is to have lands sold for satis-

faction of one demand. Bedford, for defendant William
* Graham, opens his answer. Williams, for defendant [*529]

Montgomery, opens his answer. ]\Iead opens the answer
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of Elias Turner. Edwards opens the answer of the defendant

Lassells. Williams opens the answer of the defendant Eichard Lee.

Mr. Serjeant Jekyll, for plaintiff : The chief question is upon the

defendant Turner's demand. Mr. Cowper for plaintiff : The mort-

gage, 7th August, 1711, assigned to jyicci'iUff ;^ read, deed 25th

August, 1713. liead cur. — Decree : The partnership account to be

taken in the Hrst. If, in taking thereof, any account stated shall

appear the same is to stand, and the Master is not to travel into

the same farther than that the parties be at liberty to falsify or

surcharge the same ; and to answer what shall be coming on this

account of the partnership. Let a sufficient part of the monies

arising by the sale hereafter directed be reserved to pay the

common debt of the partnership; and in order to satisfy Graham's-

debt, by his consent, decree the estate by him purchased of Hutchin-

son to be sold to the best purchaser can be got for the same, to be

approved by the Master. Out of the money arising by the sale let

Turner be paid his debt in the first place ; and for that purpose let

the Master see what is due to him as advanced or lent on tliis mort-

gage, and if the Master shall find more money advanced on the credit

of this mortgage after the 25th of August, 1713, he is to state tlie

same specially ; and after Turner shall be paid his principal, inteuist,

and costs, then Montgomery is out of the money arising by sale, to

be next paid his principal, £900, with liis interest and costs, to be

computed and taxed by the Master; and the rest of the money

arising by sale is to be liable to make good what the defend-

["* 530] ant Graham shall be found to be * indebted to the ether

partners, [f anything shall be afterwards left, the 5-.ame

belongs to Graham. All parties to be examined on interrogatories,

before the Master as he shall direct; and let all deeds and writings

be brought before the ]\Iaster. Lassells to hnve the costs ; and refer

it to Miller," — who, I suppose, was the Master in rotation.

The material point of the decree, as it appears in cxtenso in tiie

Registrar's Book, is substantially the same. It is as follows :
' And

in order to satisfy the said Graham's debts, it is by his consent

ordered and decreed, that the said estate by liim purchased of the

said Sir Richard Hutchinson be sold to the best purchaser that can

be got for the same, to be allowed by the said Master ; and that all

proper parties do join in the sale, as the said Master shall direct.

1 This should he "to defemlant 'i'urncr." niul is so stated in tlic jtrevious entry iu

the Registrar's Buok. See <uite, p. 5.31, H. I, c. :;;:>
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And out of the money arising by such sale the defendant Turner is

to be paid his debt in the tirst phice ; and for that purpose the said

Master is to see what is due to him as advanced or lent on the

credit of the said mortgage ; and if he shall find any monies ad-

vanced bv the said Turner on the credit of thi? said mort^ase, after

the 25th of August, 1713, he is to state the same specially ; and

the said Master is to tax the defendant Turner his costs of this

suit. And after the defendant Turner shall be satisfied what shall

be so certified due to him for principal, interest, and costs, then the

defendant Montgomery is in the next place to be paid his principal

sum of £900, with interest for the same, together with his costs of

this suit, to be computed and taxed by the said Master out of the

said money arising by such sale of the premises ; and the residue

thereof is to be applied to make good what tlie defendant Graham
sliall be found to be indebted to the other partners for principal

and interest, to be computed and settled by the said Master. And
if anything shall be left, his Lordship declared that the same will

belong and shall be paid to the defendant Graham." And ''the

consideration of the plaintiff's costs of this suit " was reserved.

(Reg. Lib. A. 1715, fol. 341, E. G.)

In pursuance of this decree the Master made his report, dated

the 21st of January, 1719, by which he found that Turner, at sev-

eral times from the 25th of March, 1713, advanced and lent to

Graham, on the credit of his mortgage, several sums of

money, amounting in the whole to * £4633 14s. Id., for [*531]

which he, the Master, had computed interest to the 29th

of September the last, amounting to £2281 Ss. hd., making in all

£6915 3s. and he found that Turner had received of (Jraham and

for his use, and of the receiver of the rents and profits of the

premises, several suras of money, amounting in the v/hole to £5148

13s. 9d, for which he (the Master) had likewise computed inter-

est, amounting to £1557 4s. 4rf., making in all £6705 18s. Ir/.,

which being deducted out of the said £6915 13.§., reduced the

same to £209 4s. Wd. remaining due to Turner from Graham for

principal and interest on tlie premises in question. The Master s

report contains, in two schedules, the particulars of tlie monies

advanced and received by Turner respectively, consisting in each

case of a vast variety of items in tlie form of a running account.

It mentions only one item (the sum of £300 already referred to)

as having been advanced after t^r- 2rith of August, 1713. The
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date of this advance was 13th October, 1713. Of the entire amount

advanced by Turner (£4633 14s. Id.) this was the only advance

made subsequently to Montgomery's mortgage. Tlie order confirm-

ing the Master's report is not to be found, but we may presume

that it was confirmed.

Now, my Lords, such being the facts of the case, the question is,

whether they are correctly stated in the Report in Equity Coses

Abridged and in Viner, and whether the decree justifies the prop-

osition of law deduced from it by the reporter, and for which it

is now cited by the appellants as an authority ; viz., " That a first

mortgagee, with a mortgage covering future advances, has priority,

not only for what may be due to him at the time of a second mort-

uafe, but also for advances made bv him after notice of such

second mortgage."

It appears to me that the statement of the case in both

[*532] * reports is erroneous in one particular which goes to the

root of the proposition in question. The reporter in eacli

report represents the advance made by Turner (whom he calls " B.")

after the date of the mortgage to Montgomery (whom he calls "C")

as liaving been made by Turner with notice of Montgomery's mort-

gage. This representation is, as it seems to me, without foundation.

To fix Turner with such notice it must have been admitted by

his answer, or established in evidence. Now evidence there was

none ; and as regards Turner's answer I have searched it repeatedly

in the original record without finding any such admission. There

was no such admission by Turner. There is no such assertion in

the answer of Montgomery, or in that of Graham. There is no

such suggestion in the bill. The first deed by which Turner would

seem to have had notice of Montgomery's charge was the ^qqA of

the 25th of August, 1713. Referring to this, he admits that "some

such conveyance was some time since shown to this defendant,"

Itut as to when it was shown him, or when first he saw it, his

answer is silent. Whether he first saw it before or after he made

his last advance, the only advance in question, there was nothing

at the hearing to show.

Tf the date of that advance was capable of being ascertained, the

question of notice might still be determined, and accordingly Lord

CowPER directed the Master, " if he should find any monies

advanced by Turner on the credit of his mortgage after the 2r)th

August, 1713, to state the same specially;" leaving it o]>en to the
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plaintiffs and Montgomery to show if they could, before the report

was contirnied, that when Turner advanced sucli monies he had

seen their securities.

Of the result of that direction (which upon the appellant's

contention was not only useless but contradictory)

* nothing can now be ascertained ; but this much is clear, [*53o]

that Lord CowPEK by his decree gave Turner priority in

respect of no single advance shown at the hearing to have been

made with notice of any incumbrance subsequent in date to his own.

For these reasons it appears to me that both reports are incor-

rect, and that the decree does not justify the proposition of law for

which it is cited as an authority.

Although the case of Gordon, v. Graham appears to be misreported,

and the inquiry wliich Lord Cowper certainly directed is inconsist-

ent with the rule he is supposed to have laid down, still, if that

rule has been adopted and acted upon as the doctrine of the Courts,

I think it ought not now to be disturbed. The rule is repeated by

treatise writers, as all rules are which are to be found in books

of reports (even of such doubtful authority as 2 Equity Cases

Abridged) until they have been overruled. I do not hnd any case

in which this rule has been judicially acted upon, and on sev-

eral occasions it has been seriously questioned. Although the rule

is laid down by Mr. Powell in his Treatise on Mortgages, in tlie

edition of this valuable book published in 1822, Mr. Coventry, the

learned editor, seriously cautions the reader against it, which he

would hardly have done had it been generally approved of and

recognized by conve3^ancers. He suggests that the first mortgagee,

in respect of advances made after notice of the second mortgage,

having no legal right, is not entitled to preference. The weiglit to

be given to his opinion can hardly be diminished l)y the modesty

with which it is expressed.

In BliiAulcii V. Desart, 2 Dr. and War. 405, 431, Lord Chancellor

SUGDEN, in Ireland, when treating upon this subject is re-

ported to have * said, " Even in the case of a first mortgage, [* .l.'U]

whether legal or equitable, covering future advances, it

deserves further consideraition whether it would be safe to rely in all

cases upon Gordon v. Graham as an authority that advances may be

safely made after the first mortgagee lias had notice of a second mort-

gage." Again in this House in tlie case of Shaiv v. Ncalc, that same

most learned Judge, Lord St. Leoxvrds, clearly intimated a grave
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doubt whether Lord Cowpek ever had pronounced the judgment im-

puted to him in Gordon v. Graham, saying that, " If Lord Cowpek

had in the end maintained the opinion he was at first supposed to

express, he could not have directed the order of reference to the

Master, which is found in that case."

Finally, the present Master of the Rolls in Shaiv v. Ncah, when

that case was before him, 20 Beav. 181, says, that " Gordon v.

Graham, as reported, has not met with the unanimous approba-

tion of the profession," and he pretty plainly intimates tliat he

himself did not approve of it.

1 must say that the doctrine seems to me to be contrary to prin-

ciple. Although tlie mortgagor has })arted with the legal interest

in the hereditaments mortgaged, he remains tlie equitable owner

of all his interest not transferred beneficially to the mortgagee,

and he may still deal with his property in any way consistent witli

the rights of the mortgagee. How is the first mortgagee injured

by the second mortgage being executed, although, the first mort-

gagee having notice of the mortgage, the second mortgagee should

be preferred to him as to subsequent advances ? The first mortga-

gee is secure as to past advances, and he is not obliged to make

any, further advances. He has only to hold his hand

[* 535] * when asked for a further loan. Knowing tlie extent of

the second mortgage, lie may calculate tliat the heredita-

ments mortgaged are an ample security to tlie mortgagees ; and if

he doubts this he closes his account with the mortgagor and looks

out for a better security. The benefit of the first mortgage is only

lessened by the amount of any interest which the mortgagor after-

wards conveys to another consistent with the rights of the lir.^t

mortgagee. Thus far the mortgagor is entitled to do what he

pleases with his own. The consequence certainly is that, after

executing such a mortgage as we are considering, the mortgagor, by

executing another such mortiiase, and giving notice of it to the

first mortgagee, may at any time give a preference to the second

mortgagee as to subsequent advances, and as to such advances

reduce the first mortgagee to the rank of puisne incumbrancer.

But the first mortgagee will have no reason to complain, knowing

that this is his true position if he chooses voluntarily to make fur-

ther advances to the mortsarror. The second mort^acree cannot be

charged wnth any fraud upon the first mortgagee in making the

advances with notice of the first mortgage ; for, by tlie hypoth-
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esis, each has notice of the security of the other, and the first

mortgagee is left in full possession of his option to make or to

refuse further advances as- he may deem it prudent. The hardship

upon bankers from this view of tlie subject at once vanishes, when
we consider that the security of the first mortgage is not impaired

without notice of a second, and that when this notice comes, the

bankers have only to consider (as they do as often as tliey discount

a bill of exchange) what is the credit of their customer, and whether

the proposed transaction is likely to lead to profit or to loss.

A. mistaken notion had got abroad that Gordon y.*Gra- [*536]

Jiarit had been expressly overruled by the House of Lords in

Shaio V. Neale, the ratio deridciuli there steering quite clear of this

qu-estion. But I am of opinion that the doctrine supposed to have

been laid down in Gordon v Graham is not sound, and that it

ought now to be overruled by your Lordships.

If this should be your Lordships' opinion, we must next consider

whether in this case there is anything to show that there was any

agreement between the plaintiti' and the bank that the plaintiff

should not use his mortgage so as to ha\-e a preferable security for

fuvther advances to Mare. Xothiug with such a tendency appears

in the deeds or any written document; nor is there any parol evi-

dence to prove any such agreement. And the appellants are driven

to contend that there must have Ijeeu an understanding to that

effect, on the ground that the mortgage to the bank would he

wholly useless if the subsequent mortgage to the respondent

would give him a priority as to future advances. But it is a

fallacy to say that on this supposition the first mortgage was of no

value. It secured all past advances absolutely, and it secured

further advances to the amount of £20,000 absolutely, till there

should be notice of a second mortgage, and continuously as between

mortgagor and mortgagee, although there should be a second

mortgage. 1 make no doubt that the £8000 and the £7500 were

secured by the first mortgage, although additional security was

asked and obtained before these sums were advanced. Tlie mort-

gaged hereditaments, when sold, might have produced enough to

pay in full the Palladium Company, the Commercial Bank, and the

plaintiffs, in which case the Commercial Bank would have received

20s. in the pound on the whole of the balance due to it-

self, although there had not been a shilling * to be divided [* ~)'^~]

i\m()u<z the manv unsecured creditors of ]\fare.
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Mr. Lloyd, who ably argued for the appellants, seemed to me to

feel, and almost to admit, that at present there is no sufficient evi-

dence to prove the alleged agreement that the effect of the first

mortgage, in giving the bank a continuing preferable charge for all

future advances to Mare, should never be impaired. He excuses

this penury of evidence by the frame of the plaintiff's bill, which

seeks relief to the plaintiff as a surety to the bank for Mare ; but

as it likewise pointedly claims priority by virtue of the second

mortgage, it was clearly incumbent on tlie defendants, who denied

this claim, and disavowed all notice of the second mortgage, if

there had been any such agreement, as is now suggested, to vary

the effect of the deeds, to allege it in tlieir answer, and to adduce

evidence to prove it before the hearing of the cause. Tliis agree-

ment was not even hinted at before the Master of the Eolls
;

and although the contention of the plaintift"s counsel before the

Lord Chancellor, that the two mortgages might be treated as

one transaction, may have some reference to it, no application was

made to the Lord Chancellor, any more than to the Master of

THE Eolls, to direct an inquiry upon this subject. The prayer for

such an inquiry on the hearing of an appeal fiom the Lord Chan-

cellor to the House of Lords conies too late, and if yielded to

would be a precedent for introducing a most inconvenient practice.

I should have looked with great jealousy on any evidence to es-

tablish a parol agreement or implied understanding to vary the

effect of the deeds ; but no such evidence has liitherto been, or can

now be adduced.

The appellants, as to X 11,000, find themselves in the

[* 538] same position as the unsecured creditors of Mare, * but for

this they can only blame their own imprudence in miscal-

culating his solvency, or in mistaking the force and value of the

security whicli he had given them.

T have only farther to notice the technical objection, strenu-

ously relied upon by the appellant's counsel, that the bill does not

support the decree.

The plaintiff, by his. bill, certainly does ])ring forward the case

that the mortgage given by Mare to the Commercial P>ank w\as

only intended as a security for the =£20,000, whicli lie had guar-

anteed, that he had paid this sum of £20,000, and that he, as

surety, was entitled to the benefit of this mortgage. The first

prayer of the bill is, "That it niDy bp iiMclnred that the plaintiff is
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<:;ntitled to the benefit of tlie mortgage by ]\Iare to the bank by the

indenture of 26th January, 1855, and that the bank may be

ordered to exeeute to the plaintiti' a proper and valid assignment

ther 'of, and of the principal money and interest secured therelvy

aid also to deliver np to the plaintiff the said indenture."

The plaintiff entirely fails in his attempt to make out this case
;

for, although he has paid the X 20,000 for which he was surety for

Mare, it is quite clear that Mare's mortgage to the bank was not

coiiliued to that sum of <£20,000, and that, as between Mare and

the bank, it does cover the whole of the balance of £11,000 due to

the batik from Mare.

But the lull contains another prayer, " That it may be declared

that the sums due to the plaintiff upon the security given to him

by the mortgage deed of the l2th February, 1855, have priority

over the sums of £8000 and £7500 advanced by the bank to

Mare, with notice of that mortgage."

All the facts relied upon to show that the plaintiff is

* entitled to the priority he claims are distinctly stated in [* 539]

the bill; and I can make no doubt that this question, upon

which I have expressed my opinion, is properly raised and brought

before us by this appeal.

Upon the whole, my Lords, I think that the Master of the

Rolls and Lord Chancellor Chelmsford took the correct view of

this case, and that the appeal should be dismissed.

Lord Cranworth : My Lords, this is a case which affecting as

it does in principle the securities ordinarily given to bankers to

cover current accounts, is of great importance.

Two points were made by the appellant in the argument at the

bar ; first, it was said that the appellants, as first mortgagees by vir-

tue of a mortgage for securing to them future as well as present

advances, had, on the general rule of equity, priority over the re-

spondent, the second mortgagee, for the amount of the balance

due to them from Mare, the mortgagor, when he became bankrujit.

And secondly, even if that would not be their right as a general

abstract proposition of law, yet that the circumstances of this case

would give them the priority for which they contend.

On the second point, I may say at once that T cannot go along

with the appellants ; I do not see sufficient to justify me in holding

that their case is exceptional, — that there are any circumstances

taking it out of the general rule, whatever that rule may be.
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The question, therefore, to be considered is, what is the general

rule or law of the Court as to the priority of two incumbrancers

standing in the position of these parties, i. e. of a first mortgagee

holding a mortgage to secure a present debt and future

[*540j advances not exceeding *a fixed amount, and a second

mortgagee, there being at the time of the execution of the

second mortgage notice to both mortgagees of both securities.

I certainly had understood that, in such a case, excluding all

special circumstances, the first mortgagee would be secure for any

subsequent advances covered by his security, even though he had

notice of the second mortgage. This is so laid down on authority,

and has, I believe, been often acted on, and seems to me perfectly

just and reasonable.

Mortgages are but contracts ; and when once the rights of par-

ties under them are defined and understood, it is impossible to sa}'

that any rule regulating their priority is unjust. If the law is

once laid down and understood, that a person advancing money on

a second mortgage, with notice of a prior mortgage covering future

as well as present debts, will be postponed to the first mortgagee,,

to the whole extent covered or capable of being covered by the

prior security, he has nothing to complain of. He is aware when

he advances his money, of the imperfect nature of his security,

and acts at his peril. The only question, therefore, is, whether

this has been the law laid down and acted on in the Court of

Chancery, where alone questions on this head can be raised.

It was certainly stated to be the law of the Court by Lord Cow-
PER, and was acted on by liim in the case of Gordon v. Graham,

2 Eq. Cas. Abr. 508, pi. 16 ; 7 Vin. Abr. 52, pi. 3, if the report of

that case is to be relied upon

But we were told, and truly told, at the bar, that that book is

often of doubtful authority, and one on which reliance cannot al-

ways be placed with confidence. In order, therefore to see

[* 541] how far the report of that case is accurate, * your Lor^,-

ships thought it right to call for the Registrar's Book.

My Lords, having examined the entry there attentively, I caiinot

discover any substantial inaccuracy in the printed report. The
report is not accurate in saying that the question was, on what
terms the second mortgagee should redeem the first, but the princi-

ple involved is the same. There was no question of redemption,

because the estate was by consent to be sold; and then the ques-



It. C. VOL. III.]



544
"

ASSIGNMENT.

Hopkinson v. Rolt, 9 H. L. C. 542-544.

V. Gixikam as being the law of the court, the next mquiiy is, how

far the doctrine there propounded has been subsequently consid-

ered as sound.

I do not find any allusion to it in any subsequent book until

that of Mr. Powell, who wrote, I believe, at the end of the last or

very early in the present century. He, in his treatise on the Law
of Mortgages, states, apparently without doubt, that the rule is as

laid down by Lord CowrER. Mr. Powell, as a conveyancer of emi-

nence, must have had frequent occasions to consider mortgages

like those now in question, and his work may be taken as a tolera-

bly good index of what was considered to be the rule of

[* 543] the Court. It is true that Mr. Coventry, in his * edition

of Mr. Powell's work, published in 1822, states that the

principle of the case of Gordon, v. Graham was in some degree

questionable, on the ground that the first mortgagee in respect of

advances made after notice of the second mortgage can have no

legal, but only an equitable right ; and then the doctrine ^:>rior

tempore 2)otior jure, might lie held to apply. But in this observa-

tion he overlooks the fact, that the original security was to cover

future advances ; and the question is, whether such advances

when made, do not attach themselves to the mortgage, so as to

put them in the same position as if they had all been made when
the mortgage was originally created. It is but fair to Mr. Coven-

try to add, that he concludes his observations by saying, though

he has submitted them to the learned reader, he individually

places but slender reliance on them. My noble and learned friend

says, that the weight to be attributed to Mr. Coventry's opinion

cannot be diminished by the modesty with which it is stated. But

the fair result of the passage cited from his note appears to me not

that he stated his own doubt with diffidence, but that he meant to

state the doubts of others in which lie did not concur.

Six years after the publication of ]\Ir. Coventry's edition of

PotvcU, the late Mr. Jarman published his edition of Bythewood's

Conveyancing, and he there states the case of Gordon v. Graluon

at length ; and after doing so he makes the following remarks

(5 Jarman's Bythewood, 427, n. (e) 5 Sweet's Jarman, 44:')) :
" It will

be seen that Lord Cowper relied upon the circumstance of the sec-

ond mortgagee having notice of the first mortgage ; and though the

reasons before suggested in favour of the priorit}' of the first

[* 544] mortgagee might seem to apply as well to cases in * which
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the second mortgagee had not, as where he had notice, yet it is

not safe to consider the cage as an authority to this extent. Tlie

learned editor of Mr. Powell's Treatise on Mortgages, 5th edit,

p. 531, indeed seems to doubt the soundness of the decision as

applicable even to the case of a second mortgagee with notice ; but

in those doubts the present writer cannot concur, though, as a

difference of opinion appears to exist upon the subject, a mortgagee

should hesitate to make further advances in any case after notice

of a subsequent incumbrance. On the other hand, no person

ought to accept a security subject to a mortgage authorizing far-

ther advances, without treating it as an actual incumbrance to

that extent."

I have quoted these remarks, because the authority of Mr. Jar-

man cannot fail to carrv with it great weight. No man had more

practical experience or was better able to understand and critici.se

the principles of law connected with that branch of it now under

consideration.

It is necessary here to remark, that the rule laid down in Gor-

don V. Graham, though it has, as I conceive, been the geueral rule

of the Court, yet is a rule which must yield to circumstances,

showing the intention of the parties to have been at variance with

it. To put, for instance, an extreme case : suppose that the second

mortgage should be made on the express contract of the mort-

gagor, communicated to the first mortgagee, that he would not

thenceforth borrow any more money from the first mortgagee.

In such a case the rule giving precedence to the first mortgagee

for future advances could not be acted on. There would be irre-

sistible evidence that the parties meant to deal on terms not con-

sistent with the ordinary principles of the Court. And whenever

the dealings of the parties had been such as to satisfy the

Court that * they intended to postpone the future advances [* 545]

of the first mortgagee to those under the second mortgage,

effect would be given to that intention. I have adverted to this

sort of special case, because it fully explains what Lord Chancellor

SUGUEN is reported to have said in Ireland, when the case of Gor-

don V. Graham had been cited in argument. In Blunden v. Desart,

2 Dru. & War. 405, 431, that very learned Judge is reported to

have said, " Even in the case of a first mortgage, whether legal or

equitable, covering future advances, it deserves further considera-

tion whether it would be safe tf) rely in all cases upon Gordon v.

VOL. III. — 35
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Graham, as an authority that advances may be safely made after

the first mortgagee has had notice of a second mortgage." It

was assumed at the bar that his Lordship had cast a doubt on

the authority of the case in question by what he then said. On

the contrary, his Lordship appears to me to consider it to be in

general a correct exponent of the law, and merely to guard against

the supposition that it was necessarily applicable to all cases.

Li the year 184:5, a case came before Lord Justice Knight Bruce,

then Vice Chancellor, which though it did not raise the precise

question, seems to give much countenance to the doctrine of Lord

CowPER. 1 allude to the case of Johnson v. Bourne, 2 You. &
C, C. C. 268. There Hugh Gore being engaged in building specu-

lations, and being indebted to the Liverpool Banking Company

in a sum of £2167 executed to the bank a mortgage of land, on

which were three unfinished houses, to secure what was then due

from him, or should thereafter become due, provided that the

principal moneys recoverable by the security should not exceed

£5800. In November, 1837, one of the houses was

[*546] completed. It was sold for a sum of £1850, and * the

purchase-money was received by the bank and placed to

Gore's credit. After that sale Gore made a mortgage to tlie plain-

tiff, dated on the 1st of January, 1838, to secure sums due and to

become due to him, not exceeding £1000, and notice of this second

mortgage was on the 4th of January, 1838, given to the bank. In

June, 1839, another of the three houses was completed and sold

for £2000, the purchase-money being paid to the bank. In March

1840, the third house was completed, and sold for £2100, and

this sum was also paid to the bank. The bank had thus received

three sums amounting together to £5950 ; and soon after the sale

of the last house, the plaintiff, as second mortgagee, called on the

bank to account for what was due to it on the first mortgage, on

the footing that the sums thus received on the sale of the houses

had more than exhausted the £5800, for which alone the mort-

gage to the bank was a security. The bank alleged that there

was still a balance due from Gore of about £1100, for which the

bank claimed to hold the mortgaged property remaining unsold.

The question raised on the bill was, whether by the receipt of

the three sums of £1850, £2000 and £2100, being the purchase-

money on the sale of the three houses, the whole security was not

exhausted; and the Vice Chancellor held that it was exhausted
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SO far as these sums were applicable, when received by the bank,

towards liquidation of the principal money secured ; and he di-

rected accounts on the footing of that declaration. Now, if the

plaintiff", the second mortgagee, had supposed that his security

gave him precedence over all advances made by the bank after

the date of his mortgage (^. e. the 1st of January, 1838), he surely

would have made that point by his bill. Though the dates of

the advances by the bank are not stated, it can hardly be

doubted that many of * them must have been made during [* 547]

the years 1838 and 1839, and up to March 1840, when the

last house was completed ; and if the doctrine on which the de-

cree now under consideration rests is well founded, it would in all

prohability have been unnecessary for him to rest his title to

reliif'.f on the ground on which he put it, namely, that the sums

received on the sales were to be taken pj^o tanto in discharge of

the principal sums secured to the first mortgagee. This case

afifords strong evidence of what was the general understanding of

the profession.

I do not find that the doctrine of Lord Cowper had again

been alluded to in any re[)orted case till the year 1855, when it

certainly seems to have been doubted by a very high authority,,

thi; 'present Master of the Rolls. In the case of Shaw v. Neale,

20 \jeav. 181 his Honour is reported to have said that the decision

in ^jrordon v. Graham had not met with the unanimous approba-

tio.'i of the profession. But for this he refers to no authority

except the treatise of Mr. Powell, and the cUctvm of Lord Chan-

cellor SUGDEN in Blundcn v. Dcsart, which T have quoted. His

Honour was clearly wrong in supposing that Mr. Powell had

intimated any doubt on the sul^ject, though such a doubt was

-suggested by Mr. Coventry; and Lord Chancellor Sugden does not,

as it appears to me, by what he said in Blundcn v. Desart, express

any doubt of the general soundness of the doctrine, though his

Lordship stated most truly that the rule must not be taken as one

which will necessarily govern all cases. It is true that when,

in the argument of the case of Shaiv v. Neale on appeal in tliis

House, the case of Gordon v. Graham was referred to. Lord Sr.

Leonards said, 6 H. L. Cas. 581, 597, that, if Lord Cowper h;id

in the end maintained the opinion he was first supposed

to express, he could not *have directed the order of [*r)48]

reference to the Master which is found in that case
;
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alluding to the order stated in the report to have been made on

the importunity of counsel, that the Master should report what

money was lent after Turner had notice of the second mortgage.

This, however, was but a casual observation made by the noble

Lord, when he had not the advantage we have since had of seeing

a correct copy of the whole decree ; for from that it is plain that

Turner, as first mortgagee, obtained payment in full of all princi-

pal and interest due to him, as well on account of advances sub-

sequent to the subsequent security as of those made previously.

Considering, then, the state of the authorities on this subject,

and the opinions of eminent conveyancers, I have come to the

conclusion that the law was correctly laid down by Lord Cowper.

The rule propounded by him is a convenient rule, causing injustice

to no one. It has probably been often acted on, and to depart

from it may, I think, retrospectively cause great injustice, and

prospectively prevent advances of money by bankers or others,

where such advances might be safely and usefully made ; and

where, as in this case, the second mortgage is, like the first, a

security for future as well as present advances, great difficulty

must arise in settling the priorities of the two mortages in respect

of future advances.

Differing thus, as I do unfortunately, from my noble and learned

friend on the woolsack, I have thought it right to state the grounds

on which my opinion rests ; but as I believe my noble and learned

friend opposite (Lord Chelmsford) has not changed the opinion

he entertained in the Court below, the decree which he then made

will of course be affirmed.

[*549] *Lord Chelmsford. — My Lords, I adhere to the judg-

ment which 1 pronounced upon this case in the Court

below. But as my noble and learned friend (Lord Cranworth),

whose opinion is always entitled to the greatest respect, does not

agree in the propriety of my decree, I must trespass upon your

Lordships' attention with a few additional reasons in support of

it; however unnecessary this may a])pear, after it has been sanc-

tioned by the authority of my noble and learned friend the Lord
Chancellor.

Your Lordships have had the advantage of being informed of

everything which can be ascertained respecting the case of Gordon
V. Graham, so as to enable you to determine whether the meagre
reports of it are likely to be accurate, and whether the doctrine
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attributed to Lord CowPER was necessary to found the decree

which he pronounced. I expressed myself, perhaps, a little too

strongly in tlie Court below as to the doubts wdiich had been

thrown upon that case. I was led to the remarks wliich I made,

by the opinions of Mr. Coventry, in his edition of Puwell on -Mort-

gages, and of Mr. Fisher in his excellent treatise on the same sub-

ject (p. 363), also by the observations of the Master of the IIolls

in the case of Shaiu v. Neale, and of my noble and learned friend.

Lord St. Leonards in Blundcn v. Dcsart (which I understand as

at least implying disapprobation of the doctrine to the unquali-

fied extent in which it is stated in the report), and also from Avhat

I gathered to be the inclination of my same noble and learned

friend's opinion from the incidental renuirk which he made in the

course of the argument of the case of Shaw v. Neale in this

House.

But whether my reflections upon Gordon v. Grahavi * were [* 550]

or were not sufficiently guarded is not very material, the

question now being, not what previous opinions may have been ex-

pressed cisto the reported decision of this case, but whether it is en-

titled to be treated as an authority which ought to have governed

my decree. If my noble and learned friend (Lord Cranworth) is

right in saying that the law was correctly laid down in Gordon v.

Graham, that it has often been acted upon since, and is perfectly

just and reasonable, and that a person advancing money on a

second mortgage with notice of a prior mortgage covering future

as well as present advances must always be postponed to the first

mortgagee to the whole extent covered or capable of being covered

by his security, except in the extreme case by which he has illus-

trated the special circumstances which will exclude l^he operation

of the rule, there is, of coiirse, nothing to be said in support of my
judgment.

In the reports both in Viner and in Equity Cases Abridged, the

proposition attrilnited to Lord Cowper is stated in the broadest

and most un([ualified terms. The second mortgagee is to be post-

poned to the first for a reason which applies to every case, viz.

" because it was his folly, with notice, to take such a security." it

is clear that there nmst be an incorrectness in the language n*

tributed to Lord Cowper, that "'the second mortgagee shall luv

redeem the first mortsrage witliout i)avinfr as well the monev len;

after, as that lent before the second mortgage was made ;

" for
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(as my uoble and learned friend Lord Cranwokth has pointed

out) the suit instituted was not a suit for redemption at all, and

the close and careful examination of the facts of the case which

my noble and learned friend the Lord Chancellor has made.

induces me to believe that still more serious inaccuracies

[* 551] are to be detected in the reports. I shall not, of * course,

repeat the facts so fully stated by him, but will merely

offer a few suggestions as to the conclusions which appear to me to

be deducible from them.

The equitable charge for the £900 to Montgomery existed at

tlie time of the assignment of the mortgage to Turner. But that

assignment gave Turner the legal estate, and a security for his

present debt, and also for any advances which he might subse-

quently make to the extent of £1800. It nowhere ajipears

whether Turner had notice of Montgomery's equitable charge,

but the legal estate which he obtained l.)y the assignment, would

give him priority within the limits of the mortgage security. And
no doubt appears to have been entertained that Turner was to be

first paid all his advances prior to the deed of 1713. The decree

was made upon hearing the deed of assignment of the mortgage to

Turner, and the deed of the 25th August, 1713. By this latter

deed the premises were to be sold, and the money arising from the

sale was to be applied in payment, first, of what was du»^ tf» Turner

and then of the .£900 due to Montgomery. The question of notice

was only applicable to this deed, and it is to the advances made

after it, that the part of the decree directing the inquiry refers.

Tt must, I think, be assumed that Turner had notice of this deed,

not only from the admission (however (pinlitied) made by him in

his answer,, but also becavise there would otherwise have been no

reason for the Master being required by the decree to state spe-

cially his finding of any monies advanced by Turner on the credit

of the mortgage after the 25th August, 1713.

There is some inaccuracy in the language of the decree in first

ordering that Turner should be paid his debt, and then directing

an inquiry as to advances made after the deed of 1713.

[* 552] This inquiry would have been wholly * unnecessary if it

had been intended tliat Turner should at all events in the

first place be paid all his advances in full. The apparent incon-

sistency is to be reconciled by understanding the words "the
defendant Turner is to be paid his del)t in the first place," to
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mean the debt which was due to him at the time of the executioa

uf the deed of 1713. This explanation will render the decree

perfectly just and consistent. The deed of 1713 provided for the

sale of the premises and for the payment of Tamer's debt, which

of course must mean all that was due to him at that time. The

bill was filed by the parties to the deed of 1713 praying for a sale,

and the decree referring to this deed of 1713 directed the sale to

take place. Now of course Turner, under this sale, was entitled

to the benefit given to him by the deed of 1713, to be first paid

the debt then due to him. But it was a very different question

whether if, with knowledge of this deed and of the priorities

established by it (which must be assumed), he chose to make
further advances, he ought to be allowed to rank for these before

Montgomery. The inquiry as to advances made after the date of

the deed, could only liave become important in case the sale had not

produced enough tc satisfy Montgomery, and also the subsequent

rulvances (if any) by Turner. It is said to have been ordered upon

the importunity of counsel, which of course must mean the counsel

of Montgomery, as the plaintiffs were not at all interested in the

question, they being entitled only to the surplus after Turner's

and Montgomery's demands were satisfied. But if Lord Cowper
entertained the strong opinion which is attributed to him, he could

hardly have yielded to any pressure to direct an inquiry which, in

his judgment, must have been wliolly useless.

The explanation which I have offered of the decree *may [* 553]

tend to show the propriety of it in every respect, but, at

the same time, renders it difficult to understand how the case

could have presented any opening for the general proposition

reported to have been laid down by Lord Cowper, on terms clearly

inapplicable to the facts upon which his decision proceeded. I do

not feel restrained, therefore, by the deference which is justly due

to Lord Cowper's high authority, from questioning freely the doc-

trine which he is supposed to have sanctioned. The reason upon

which the doctrine proceeds is, "that it was the folly of the

second mortgagee with notice to take such security." Now, what

is this but to say that a mortgagee, by taking a security for

advances which may never be made, may effectually preclude a

mortgagor from afterwards raising money in any other quarter?

And as the first mortgagee is not bound to make the stipulated

further advances, and with notice of a subsequent mortgage, he
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can always protect himself by inquiries as to the state of the

accounts with the second mortgagee, if he chooses to run the risk

of advancing his money with the knowledge, or the means of

knowledge, of his position, what reason can there be for allowing

him any priority ? What injustice is done to him by postponing

him to the second mortgagee under such circumstances ? But, on

the other hand, if it is to be held that he is always to be secure

of his priority, a perpetual curb is imposed on the mortgagor's

right to incumber his ecpiity of redemption.

Difficulties were raised in argument as to the mode in which

the alternating priorities between the respective mortgagees might

have to be adjusted. But the simple answer to these suggestions

is, that the advances must have priority according to the order in

which they are made. No difficulty of this kind, however,

[* 554] arises in the * present case. I do not adopt the argument

of the respondent, that tlie mortgage to the bank did not

cover the advances made to Mare in August and September, 1855,

which were carried to his account current, because the terms of

the security embrace all sums due and payable from Mare to tlie

bank, "upon any contract, or in any otlier manner whatever." It

must be observed, liowever, that the appellants in their answer to

the respondent's bill did not insist upon a priority over the advances

made by Rolt, by reason of their prior mortgage covering future

advances, ])ut solely on the ground that they had no notice of his

mortgage. But if the law had been considered to be conclusively

settled by the case of Gordon v. Graham, the want of notice would

hardly have been set up as an answer to the respondent's claim, as

it would have been a circumstance wholly immaterial. Even the

warning given by Rolt, and his request that the bank would not

make any further advances, which occurred just before the trans-

action with respect to the £7500, would not liave had the slight-

est effect in depriving the appellants of their legal right, and

changing the order of priority.

I admit that special circumstances may vary the rights of the

parties, but these must bear equally on tlie position of both

mortgagees The second mortgagee might waive his priority in

respect of certain advances, and insist upon it with respect to

others ; and the question arises in this case whether any evidence

of such intention is to be gathered from the circumstances con-

nected with the advances of tlio two sums in question. In making
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these advances the appellants appear to have relied but little (if

at all) upon the security of the mortgage, for the £8000 were

expressly lent upon the security of the ships which Mare was

building for the Great Western and South Wales Com-

pany, and the .£7500 were lent upon the * undertaking of [* 555]

Mare that Rolt would repay that sum on the following

morning. All the facts connected with these transactions appear

to be strongly opposed to the notion that Rolt intended to waive

his claim to priority over these advances by the bank. The

appellants can succeed only upon the ground supposed to be

established by Gordon v. Graham, that their prior mortgage

secured to them a continuing priority available against a second

mortgagee under all circumstances, except an agreement by them

to waive their right.

A full examination of the case relied upon has shown that the

proposition cannot be maintained upon the ground of authority,

nor can it, in my opinion, be supported upon any sound principle;

aitd I therefore agree with the Lord Chancellor that the decree

ought to be affirmed.

The Lord Chancellor. I presume that as there is a difference

of opinion among your Lordships, the decree will be affirmed

without costs.

Lord Cranvvorth. With all deference, I do not think that is

a correct principle. This case was first decided by the Master of

THE Rolls. It was then brought before the Lord Chancellor,
and the decision affirmed; and I do not think that, as a general

rule, it is correct to say tliat the appellant ought not to pay the

costs, merely because your Lordships are not unanimous in thinking

that both the Courts below were right in their judgments.

Decree appealed from affirmed, and appeal dismissed, with costs.

Lords Journals, 30 May, 1861.

ENGLISH NOTES.

In the case of Daun v. Citu of London Brewery Co. (6 May, 1869),
L. R., 8 Eq. 454, 38 L. J, Ch. 454, an attempt was made to set up a

custom between brewers and publicans (of which distillers dealing

with the latter have implied notice) that the equitable mortgage of the

public-house premises to the brewers should be unaffected by the second
charge usually given to distillers. It was held by Vice Chancellor
James tliat, even if stjch custom existed so as to affect the priorities
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in a manner different from the rule of law as decided in the principal

ease — of which he thought there was not sufficient evidence— the

priorities must, after notice to the brewers of the distiller's mortgage,

be regulated (according to the decision of Hopkinson v. Bolt) by the

respective dates of the advances being made and goods supplied. This

decision was followed by Lord Romilly, M. E,., in Menzies v. Light-

foot (17 March, 1871), L. R., 11 Eq. 459, 40 L. J. Cli. oCl.

In Burgess v. Ece (25 Jan., 1872), L. R., 1.3 Eq. 450, 41 L. J. Ch.

515, Vice Chancellor Malins clearly laid down that the princijtle

of Hopkinson v. Holt applied to the case where a person having given

a continuing guarantee (under seal or otherwise) for advances to be

made by a banker for a large sum, withdraws it by notice to the bank

at a time when a much smaller sum onl}- has been advanced. The

notice of withdrawal would have the same effect as a notice of assign-

ment given by the assignee; and if the fact of the instrument being

under seal made any difference, the guarantor would at all events be

entitled to withdraw the guarantee on tlie terms of paying the amount

already due under it. In the case in point, however, he held that no

notice had been given, and that the guarantee continued effectual.

Where security is given to a bank for an overdrawn account, and

notice is given of a subsequent assignment to aTiother, the amount of

debt for which the bank holds the security is determined by the rule in

Clayton''s Case (" Ajjpropriatioii," p, 329, supra), so that if after

notice of the subsequent assignment payments are made to the cus-

tomer's credit in the account they will be applied pro tanto in discharge

of the liability existing at the time of the notice. London & County

Bankinri Co v. Ratdlffe (H. L. 14 June, 1881), C App. Cas. 722, 51

L. J. Ch. 28.

The principle of the decision in Hopkinson v. Rolt extends to a pur-

chaser as well as a subsequent mortgagee; and the original security

does not extend to charge, as against the purchaser, the vendor's lien

for unpaid purchase-money with tlie advances made after notice of the

contract of sale. London & County Banking Co. v. Ratcliffe, nt

supra,.

It has been attempted to argue that in the case of a company consti-

tuted under the Companies Act 1862, the operation of the rule in

Hopkinson v. Rolt (so as to affect the company by a notice of charge on

shares in the com[)any to a bank) was excluded by the 30th section of

the Act, whicli enac-ts that **no notice of an}^ trust, expressed, implied,

or constructive, shall be entered on the register or be receivable by the

Registrar in the case of companies under this Act." But the House of

Lords in Bradford Banking Co. v. Briggs (7 Dec, 1887), 12 App.
('as. 29, 50 L. J. Ch. 364, rejected tliis argument, and held that the
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notice of diarge was not notice of a trust within the section, but sini-

plj affected tlie conipaiiy in its trading capacity with knowledge of the

Bank's interest, which tliey were not entitled as traders to disregard.

So that, althougli the company had a lien on its own shares under their

articles of ^dissociation, which (according to a frequent form) provided

that the coni[ian3' ''shall have a permanent lien and charge" on all

shares for del)ts to tlunn due by the shareholders, they were not entitled

after notice of charge on the shares to the bank to insist as against the

bank, on their own lien for debts incurred to them by the shareholders

aftei" the notice.

llopkbisoti V. Ritit has been follow-ed by the House of Lords in an

appeal from Scotland, in a case where [)roperty was conveyed (or

disponed) on an ex fucle absolute title, but with a contemporaneous

agreement showing that the property was to be held only in security of

advances made and to be nuxde. The House, reversing the decision

of the Court of Session, decided that the disponee could not hold the

property in security for repayment of advances made b}'^ him after

receiving notice that the disponer had. for valuable consideration, con-

veyed his interest to another. Union Bank of Srofland v. Notional

Bank of Scotland (H. L. 10 Dec, 18S6), 12 App. Cas. o3. To explain

the form in which the security was granted, it must be explained that,

by Svjotch law, a conveyance expressed on the face of it to be made by
way of security cannot operate as a legal title by way of security for

futj.re advances. The expedient usually' adopted is to give an ex facie

abs.>Jute conveyance, and to accompany it l)y a memorandum expressing^

the leal intention. The decision of the House of Lords was that the

for.a of the security made no difference in the essential rights a>i

between the disponer (or original ow^ner), the disponee (the creditor

hold'.ng the primary security), and other persons deriving rights from

the original owner, and giving notice of them to the creditors Ifblding

the security.

The rule in Hopkinson v. Bolt does not apply to the case where a

contractor has assigned cei'tain beneficial rights under his contract, so

as to avoid the claims of the other party to damages for the breacli

of the contract, although such claims arise by reason of breaches after

notice of the assignment. Government of Nenfonndhmd v. Xru--

foundland Raxhmiy Co. (Judicial Committee of Priw Council, 7 Feb.,

1888), 13 App. Cas. 199, 57 L. J. P. C. 35.

AMERICAN NOTES.

The principal case is cited by Mr. Poineroy (3 Eq. Jur. § 1198), and also by
the Court in Ackerman v. Hunsicker, 85 New York, 43 ; 39 Am. Rep. G21, with

special reference to tlie doctrine that nrtnnl notice of the assignment is es-
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sential to tei-niinate the lien for future advances. (It seems however that under

the American Recording Acts, by the preponderance of conflicting decisions,

the mere record of the assignment is not valid notice to the mortgagee. See au-

thorities above.) Mr. Beach also cites the principal case (1 Eq. Jur. § 423).

ASSIGNS.

HOGG V. BROOKS.

(c. A. 1885.)

RULE.

A MORTGAGEE bv sub-demise is not an "assig;n" within

the meaning of a proviso for determining a lease by notice

delivered to the tenant or his '-assicrns."

Hogg V. Brooks.

15 Q. B. D. 2.56, 257.

Ejectment to recover possession of a shop in Regont

[256] Street, Marylebone. At the trial before IMathew, J.,

without a jury, it appeared that the [ilaintif! was the

assignee of the reversion of a lease of the premises sought to l)e

recovered, which had been granted in March, 1870, by the Rcyal

Polytechnic Institution, Limited, to one Richard Curtis for twenty-

one years from the 24th of June, 1870. The lease contained

the following proviso ;
" It shall be lawful for the landlords to

put an end to this present demise at the end of the first fourteen

years thereof by delivering to the tenant, his executors, adminis-

trators, or assigns, six calendar months' notice in writing of their

intention to do so." Curtis, the lessee, shortly after he became
tenant, mortgaged the demised premises by way of sub-lease to a

^Ir. Purlxis, who took possession and let the premises to the

defendant. The plaintiff being desirous to determine the lease of

1870, gave a notice to that effect in a letter sent by the ])Ost

directed to Curtis at his last known address, but tlie letter was
returned without having ever reached Curtis, who, it was admitted,

had disappeared and could not be found. The plaintiff then
directed a similar notice to Purkis and the defendant, as well as to

Curtis, and served tli" sam-, o:; Purkis and tlie defendant.
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The learned judge at the trial held that such notice

was not * snfficiunt to determine the tenancy, as the [* 257]

notice, to be within the terms of the lease, could only be

served by delivering it to Curtis, and he accordingly directed

judgment to be entered for the defendant. The case is reported,

14 Q. B. D. 475.

The plaintiff appealed.

Finlay, Q. C, and Nicoll, for the plaintiff, contended, as at the

trial, that Curtis, the lessee, could not by keeping out of the way
prevent the plaintiff from determining the tenancy, and that ser-

vice of the notice upon the occupier of the premises was suJSicient.

Blair v. Street, 2 Ad. & El. 329 ; Bac. Abr. title " Conditions

"

Q. "of the act of the parties," citing Co. Litt. 210 b, and Com. Dig.

title " Condition " L (5).

W. Allen, appeared for the defendant, but was not called on.

Bkett, M. R. In this case there was a lease for a certain num-
ber of years of the premises sought to be recovered, and which

lease would be still continuing if nothing were done to determine

it ; but by a clause in it the parties have stipulated that if one

thing be done tlie landlord may put an end to it, and in my
opinion the Court must construe that clause according to the

ordinary meaning of the English language. The parties to the

lease have stipulated that the landlord may put an end to the lease

if notice in writing to that effect be delivered to the tenant or liis

assigns, and it is as plain as can be that unless such notice be

served by delivering it to the tenant or his assigns, the landlord

has not fulfilled the condition ou which alone he can put an end

to the lease. Here there was no assign of the tenant, because the

mortgage was by way of sub-lease, and the only person on whom
the notice could be served in order to fulfil the terras of the proviso

was the tenant Curtis himself; but on him the notice has not been

served. Therefore the plaintiff is not entitled to recover possession

of the premises.

Baggallay and Bowen, L.JJ., concurred.

Appeal dismissed.

AMERICAN NOTES.

The principal case is cited in Taylor on Landlord and Tenant, 8th ed.,

Boston, 1887, p. 65, note, but without any corresponding American doctrine.
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ATTACHMENT.

LEVY V. LOVELL

(c. A. 1880.)

RULE.

Process in the nature of foreign attachment, being

merely a process to compel appearance, does not create a

charge for a debt over the property attached ; nor does it

constitute the person using it a secured creditor for the

purposes of the Bankruptcy Acts.

Levy V. Lovell.

49 L. J. Ch. 305-310 (s. c. 14 Ch. D. 234, 42 L. T. 242, 28 W. R. 602).

[305] This was an appeal from a decision of Vice Chancellor

Bacon. The case is reported 48 L. J. Ch. 357, 11 Ch.

D. 220, where the material facts are sufficiently stated. The Vice

Chancellor had held that where creditors had issued a writ of for-

eign attachment in an action in the Lord Mayor's Court against

their debtor, and had served the garnishees with the writ, but took

no further step, and the debtor filed a liquidation petition, the

creditors were secured creditors within the meaning of the 12th

section of the Bankruptcy Act 1869.

The trustee in the liquidation appealed.

Argued by counsel for the trustee :
—

A writ of attachment is not a judgment or an execution under

a judgment of a Superior Court. It is merely a process to compel

appearance. If the defendant appears in the Court, tliere is an end

of the attachment. Brandon on the Law of Foreign Attachment,

at p. 104, says, " An attachment is a process merely to compel the

appearance of the defendant in an action brought against him
;

therefore, upon his appearance becoming perfected, according to the

custom, the attachment and all the proceedings thereupon become
void, and the action becomes nn action against the defendant, with
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security by bail or otherwise for his appearance." The defendant

in the action, by simply appearing or giving bail, or going into

custody or paying into Covirt, can dissolve the attachment, and

the money in the hands of the garnishee will belong to him.

No property in the debt passes to the creditor by serving the

attachment. In Richtcr v. Laxton, 48 L. J. Q. B. 184, 27 W. R.

214, Lush, J., distinguishes between a foreign attachment, which

he says is merely process to compel an appearance, and a garnishee

order, which is a process of execution, and he there decided that

an attachment was defeated by a garnishee order, properly served,

whereas, if the prior attachment was really a security transfer-

ring property, it would be superior to a subsequent garnishee

order ; but the decision was otherwise. It is to be observed that

the amount of the bail never exceeds £1000, though the amount

of the debt may be £50,000.

Vice Chancellor Hall in Li re The London Cotton Mills Com-

pany, 25 W. R, 109, came, it is true, to a totally different con-

clusion ; but all the cases cited before the Vice Chancellor

were cases of * garnishee orders. But in those cases the [* 306]

property in the debt is absolutely transferred to the judg-

ment creditor from the judgment debtor the moment the gar-

nishee order is served, as was said by James, L. J., in Ex farte

Josehjnc, 8 Ch. D. 327, 47 L. J. Bankr. 91.

But that makes the distinction. The whole process by foreign

attachment is personal. Wetter v. Rucker, 1 Brod. & B. 491, shows

that the garnishee when served with an attachment must not pay

the judgment creditor unless under pressure of an execution out of

the Mayor's Court ; a payment before such execution is no dis-

charge to him. That was an action by the original debtor against

the garnishee. The garnishee set up a defence of payment under

a foreign attachment. The defence was held not good. And
under such execution he pays to the Serjeant-at-Mace, who pays

into Court. The creditor cannot get the money out of Court with-

out giving security to refund in the event of the original defendant

appearing and successfully disputing his debt. That .sliows that

the debt itself is not charged.

The decisions of Grove, J., in Barnfother v. Barroiv, 37 L. T.

231, and of Lord Romilly in Redhead v. Welton, 29 Beav. 521 ; 30

L. J. Ch. 577, are in our favour.

The service of the- writ is not enough. The creditor must do
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something more. The service must be perfected by going on to

judgment and execution.

That being so, the creditor cannot be a person who comes within

the definition of a secured creditor given by the Bankruptcy Act

,

he holds no mortgage charge or lien on the bankrupt's estate ; he

has a security for the appearance of the defendant. It may happen

that the proceedings may cause the fund to go specifically into

the creditor's hands; but for the purpose of settling the present

question, we must not look at what may be in certain cases the

practical result.

In the case of The London Joint Stock Bank v. The Mayor of

London, 1 C. P. D. 1 ; 45 L. J. C. P 213, which decided that a debt

due from a corporation cannot be attached by virtue of the custom

of London as to foreign attachment ; that custom is very fully gone

into in the judgment delivered by Lord Coleridge, where he says

" It follows " [from authorities cited] " that the customary ]irocess

in the Lord Mayor's Court was exclusively personal, and that the

only way of compelling appearance was by proceeding against

the person;" and the custom is again set out in the case of Tlie

Mayor of London v. Cox, L. R, 2 E. & Ir. App. 239, at p. 242
;

36 L. J. Ex. 225.

" The garnishee may plead an assignment of the debt due to the

defendant from him, with notice to him of such assignment, before

the attachment or the bankruptcy or insolvency of the defendant,

either before or after the attachment." Brandon, p 102.

Then, as to the second attachment — a debt due from the tes-

tator, and an action brought against her as executrix de son tort

to attach property belonging to her. In such a case there is no

custom to attach an executor's property for the debt due from his

testator. Brandon, p. 64.

Argued by counsel for the respondents :
—

Emanuel v. Bridger, L. Pt., 9 Q. B. 280 ; 43 L. J. Q. B. 96, is an

authority that an attachment under the Common Law Procedure

Act 1854, being a seizure by way of execution for a debt due from

a particular person named in the garnishee order, gives a security

on the property of the judgment debtor.

In the case of Ex parte Williams ; in re Davies L. P., 7 Ch. 314 ;

41 L. J. Bankr. 38, it was decided that a writ of fi. fa. placed

in the sheriffs hands did not give a security, because it was not

issued against any specific property. Here the specific debt is

attached.
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* In the case of Bx parte Tate ; in re Keyioorth, 43 L. J. [* 307]

Bankr. 55 ; suh nom. Ex parte Banner, L. 11., 9 Ch. 379,

defendants in an action obtained leave to appear upon paying a sum
of money intoc(nirt to abide the result, and a compulsory order was

made that matters in dispute in the action should be referred to

arbitration. Before the award was made, the defendants became

bankrupt, and it was held that the plaintiffs in the action were

secured creditors on the sum paid into Court, the order for reference

giving them a sufficient security.

So, too, the case of Ex parte Bouchard ; in re Moojen, 48 L. J.

Bankr. 105 ; 12 Ch. D. 26.

[James, L. J. In that case the money was actually there in

Court to abide the result of tlie action, and to be the creditor's if he

established his title.]

We have a similar kind of security here, — the chance of the

defendant not appearing and giving bail that he will render him-

self for execution.

The case of Verrall v. Buhi/ison, 2 Cr. M. & R. 495, is an authority

that immediately an attachment is made, the property attached

becomes i7i custodia legis. That shows that the attachment would

prevent the garnishee paying to his original creditor. Here the debt

was in custodia legis, and must have come to us because the gar-

nishee did not contest the debt.

In the case before Vice Chancellor Hall, it is true judgment was

obtained against the garnishee ; but that makes no difference. In

Brandon, p. 99, it is said that the garnishee's duty is " to take care

of any prior attachments on the same property in his hands, be-

cause each attachment becomes a lien on the property, according

to the priority of service."

Bedhead v. Welton was a case of administration only.

They also referred to Shand v. Du Buisson, L. R, 18 Eq. 283

;

43 L. J. Ch. 508 ; Waine v. Wilkins, 43 L. J. Q. B. 95 ; suh nom.

In re Wilkins, L. R., 8 Q. B. 107.

Argued in reply,

—

In Shand v. Dii Buissoii, where the parties brought up the case

to Chancery, they allowed the fund to come up as well ; the Court

having the fund under its control handed it over to the party

whom it considered entitled. See WHenry v. Davies, L. R., 6 Eq.

462, where they did not bring up the fund, and there the Court

held that it had no jurisdiction over the fund.

VOL. III. — 36
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The whole case is, whether the creditor had a security on the

property. This is not a security capable of being realized.

Tlie case of In re Wilkins really concludes the question ; it

shows that the whole process is mesne process, merely to compel

appearance.

James, L. J. I am of opinion that our decision must be in

favour of the appellant. There are no doubt authorities in favour

of both sides.

For the appellant there is the decision of Mr. Justice Lush and

the late Master of the Rolls ; while on the other side is the

decision of Vice Chancellor Hall. What then is the process of

foreign attachment ? In its substance, origin and intention, it is

a process to compel appearance. The Mayor's Court not having

jurisdiction over foreigners, its object was to compel the foreigner

to come in and plead by attaching goods belonging to him or debts

due to liim within the city of London. The object was to compel

the foreigner to come in and plead, — if he came in and surrendered

himself in person or remained to be taken in execution at the end

of the action, the whole process by attachment failed. It was a

mere mode to compel him to remain within the jurisdiction during

the action and until the end of it. True it is that in cer-

[* 308] tain events and cases the process * would ultimately give

to the plaintiff in the Lord Mayor's Court execution for

the amount of the debt which he recovered to the extent of and

out of the moneys due to his debtor from the garnishee. That

would be frequently the result of the proceedings. If the defend-

ant failed to appear he was considered as having admitted that the

debt claimed was due to the extent of the moneys in the hands of

the garnishee, and then process was had against that part of the

property in the hands of the garnishee, but only in that event, and

only in case nothing was done in the meantime. If the defendant

did appear, whatever his motives for appearance, the process was

at an end ; the plaintiff had no more claim on the moneys attached.

Dut in order to entitle the plaintiff to execution against that jiart

of the debtor's property — either for want of appearance, or as the

result of final judgment— the jury would have to find that the

money was not only at the time of the attnchment, but at the time

of the finding still is due to the debtor from tlie garnishee ; of

course the money would still be legally dui' if the garnishee had
made a payment which he could not rightly ss't off. So if. after

I
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the attachment, he had made a voluntary ptiyment to the defend-

ant that possibly might not atiect the plaintiff's rights. lUit,

iiovvever that might be, it seems impossible to apply that principle

to a case where before any execution against the garnishee, before

the jury could find a verdict, the money by operation of law had

ceased to l)e due to the debtor, and had been transferred from

the debtor to another person whose duty it was to hold for all

the creditors. In this case after the defendant's bankruptcy the

money had ceased to be due to the debtor, not by any collusion

between him and the garnishee, but by operation of law. The

jury in this case could not honestly hnd that the money was still

-due from the garnisliee to the debtor, and it would therefore be

impossible that it could be applied in payment of the debt found

•due to the plaintiff in that action. On that ground alone it is

impossible that under the circumstances of the case, after the bank-

ruptcy of the debtor, his property could be applied to the satisfac-

tion of the plaintiffs debt, and consequently the plaintiff had no

ciiarge on any property of the defendant.

Brett, L. J. The respondents cannot be secured creditors unless

the mere service of a writ of attachment out of the Lord Mayor's

dourt gives in favour of the party who issues and serves it a charge

within the meaning of the 1 2th section of the Bankruptcy Act.

Many points have been necessarily raised in the course of the

argument, about which it is not necessary to give an opinion. The

argument on behalf of the respondents has been this, that from

the moment the attachment is served on the garnishee under the

process of foreign attachment, assuming the thing attached to be a

debt, the garnishee could not voluntarily pay to the defendant in the

Lord Mayor's Court, to whom he was indebted, and that from that

moment the defendant could not enforce payment from the gar-

nishee to him by any proceeding. Then it was said that by the

•defendant appearing in Court, true it was that the attachment

would be taken off, but the plaintiff would obtain an equivalent,

that is, the defendant must surrender himself, or pay money into

court, or must give bail, the condition whereof was that he would

•be surrendered after judgment, and therefore he would be im-

prisoned, which would amount to satisfaction of the debt, or that

if he did not so surrender, his bail would be bound to pay the

debt Therefore it was said that although the particular debt in

the hands of the garnishee would be released, tlie plaintiff in the
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Lord Mayor's Court would by reason of the original attachment

have obtained an equivalent security. But a due appreciation of

the process in the Mayor's Court, at which one can only arrive

after considerable discussion, shows that that argument cannot

prevail, and the cases on the point are In re Wilkins, and Smidt v.

Ogle, 6 Taunt. 73, 16 R. R 575. Having considered those cases we
find that the argument on behalf of the respondents is not correct^

that on service of the attachment the garnishee cannot

[* 309] voluntarily pay the * debt to the defendant in the Mayor's

Court. Smidt v. Ogle shows that the defendant in the

Mayor's Court could, notwithstanding an attachment, continue a

process by which he could insist on the garnishee paying him the

debt, because the judgment in that case was that the existence

of an attachment could not be pleaded in an action against the

garnishee in a Superior Court, and that case shows that a Superior

Court would not have stayed the action because of the attachment.

It is obvious that the defendant in the Mayor's Court would suc-

ceed in his action in the Superior Court, and obtain judgment and

execution against the garnishee.

The case of In re Wilkins shows that the argument which

said that the plaintiff in the Mayor's Court would ol)tain either

payment from the garnishee to the extent of the debt which he

owed to the defendant, or would obtain payment by the bail, or

satisfaction for the debt, by being able to keep the defendant in

the Mayor's Court in prison until he paid, was not a true argu-

ment, — because that case shows that if the defendant in the

Mayor's Court surrendered himself before judgment the attach-

ment is dissolved as against the garnishee, but that the defendant

having delivered himself could be kept in custody only till judg-

ment ; and equally that if the defendant appeared in the Mayor's

Court without rendering himself, and gave special bail, the mo-

ment judgment was given, if the defendant was present the

bail was relea.sed without paying the debt, and if he did appear

and did surrender himself^ into Court, then the moment after

judgment was given the defendant was released without paying

the debt. This is by reason of the statute which has done away
with imprisonment for debt after judgment. Therefore it is not

true to say that in spite of the appearance before judgment and

after judgment the plaintiff could obtain payment by bail, or

satisfaction by the imprisonment of liis debtor.
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It follows, therefore, from that view of the process, as shown

by these two -cases, that the expressions used are correct, which

say that the foreign attachment i>; after all only a means of enfor-

cing appearance in the Mayor's Court — only a mesne process —
more like a distringas to compel appearance than anything else.

True that by this process in one state of circumstances the plain-

tiff in the Mayor's Court will obtain payment of liis debt by

means of the debt due from the garnishee to his debtor, — that is,

if the plaintiff should serve thf^ garnishee with the attachment

the defendant should not appear at all, and if the garnishee should

not dispute that the debt was due from him to the defendant. In

that state of circumstances the plaintiff would obtain payment.

That raises the question, therefore, which is now to be decided,

Can a process by a plaintiff, wbicli has effect on property and a

debt only for a particular purpose, namely, to compel appearance,

and which would only take effect on the property in favour of the

plaintiff, so as to obtain the realization of the debt due to the

plaintiff out of that property or debt in one particular state of

circumstances, be called a charge on [)roperty within the meaning

of sections 12 and 16 of the Bankruptcy Act? In my opinion it

cannot be so called
; a process can only be called a charge on

property within tlie 12th section if it be a oliarge which is en-

forceable in all circumstances. It seems to me, therefore, suffi-

cient to say that this cannot be called, witliin this rule, a charge

within the meaning of the Bankruptcy Act, and we nnist give

judgment for the appellant in accordance with the decision of Mr.

Justice Lush, Lord Eomilly and Mr. Justice Chove, differing from

the decision of Vice Chancellor Hall.

Cotton, L. J. The question we have to consider is whether or

no a creditor who has served an attachment on a garnishee has a

security on the property of the del'tor under the Bankruptcy Act.

Is this a security within the meaning of the Act ? That turns on

the construction of section 12 and section 16, sub-section 5. A
secured creditor is one who holds anv mortgage, charge or lien

upon the bankrupt's estate as security for a debt due to him. So

then it must be a security on the property and for a debt,

and under section 12, so constituted at the time of * the [* olO]

bankruptcy, that all that tlio creditor has to do is tnke

proceedings to realise it. Xow tlie origin of foreign attachment is

not in favour of its being such a security. It was a proc 'ss whereby
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if a foreigner owed a citizen a debt any property of liis within the

city was attached in consequence of his non-appearance. Thi.«

foreign attachment could be got rid of either by render of tlie

defendant within the Lord Mayor's Court or by giving of bail

either for his appearance at the end of the trial or for payment

of the debt. This cannot be considered as a security on any part

of the property of the bankrupt for payment of the debt due

from him -— it is a security for his appearance and submission to

the jurisdiction ; and although under certain circumstances execu-

tion might go against the property attached, it is not a security

realizable under the 12th section. There is no doubt that there

can be a security subject to a certain contingency, but it is not

one within the Act if it is only to arise in default of appearance

of the debtor.

Then it has been said that it is a security by reason of the ad-

vantage given to the creditor of putting the defendant in prison

up till final' judgment, but that is no .security on liis property

although it may be on his person.

Verrall v. Robinson has been cited as showing tliat immediately

after an attachment made, the property attached becomes in cus-

todia legis, but it really decided only this, that the attachment

showed a reasonable cause wliy tlie defendant should refuse to

deliver up the property attached at the demand of the person who
had deposited the property with him, and that such refusal tr>

deliver did not amount to a conversion of the property. It was

very much like a distringas upon stock in the Bank of England,

which is notice to the Bank, and that is a sufficient justification to

the Bank for refusing to pay or transfer that stock for a certain

time. The distrinr/as gives no security to the person who issues

it, but only gives him time to enable him to take steps. Then
there was another case cited, where money was paid into Court

to abide the result of the action, and on the subsequent bank-

ruptcy of the person paying it in, it was held that the plaintiff

who succeeded in the action was a secured creditor, ])ut there the

fund w^'^s paid in to be applied in payment of the debt if the

plaintiff proved the debt. Tliere payment was only contingenfe

on that.

There is a distinction between tlie foreign attachment and a

garnishee order. lender the Common Taw Procedure Act a gar-

nishee order when .served conclusivelv binds the debt as between
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the original plaintiff and the defendant, and makes the plaintiff

a secured creditor, and is, in fact, execution after final judgment.

Foreign attachment is no security within the Bankruptcy Act,

and therefore the creditor who has served the order is not a

secured creditor, and the appeal must be allowed.'

ENGLISH NOTES.

Tlie principal case was followed by tlie Court of Appeal in the case

of Ex parte Sear; In re Price (18S1), 17 Cli. D. 74, 51 L. J. Ch. 448,

where the question arose under an attachuieut in the Tolze^' Court of

Bristol, which the Court held to be, like the foreign attachineut under

the custom of Loudon, merely a process to compel the appearance of the

defendant.

Tlie process used in S(*otland under tlie name of arrestment Jurisdir-

fionis fiindandae ransd is similar in its nature to the foreign attach-

ment under the custom of London. It creates (according to the geueral

opinion of text-writers) no nexus ur charge over the property so as to

<lefeat any competing title. It seems, however, that there is no direct

and express decision on this point, though it is much discussed, and

the leaning of the Judges appears to be against any such effect of the

arrestment in the case of Ma lone (28 May, 1884), 4th Series Court of

Session Cases, Vol. II. p. 853. The question thei'e, howevei', was

whether the person in whose hands the arrestment had been used was

bound unconditionally to deliver up the goods to the owners. And it

was held that he was not.

The principal case is i-eferred to in the discussion of the case of In re

Iloare, ex parte Nelson (C. A. 4 March, 1880), 14 Ch. D. 41, 49 L. J.

Hankr. 44, where the Court held that the issue, and service upon a

debtor to the judgment debtor, of a w'rit of sequesti'ation" did not create

a charge in favour of the creditor so as to make him a secured creditor

within the Bankruptcy Act 18G9.

AMERICAN NOTES.

This doctrine is supported by Fisher \. Vose, 3 Robinson (Louisiana), 457

;

;58 Am. Dec. 243, which is founded on a decision by Judge Story, in the

Tnited States Circuit Court {Ex parte Foster, 2 Story, 131), quoted therein, in

which he says : " An attachment on mesne process does not come up to the

exact definition or meaning of a lien, either in the general sense of the com-

mon law or in that of the maritime law, or in that of equity jurisprudence.

At most it is no more than a conditional security to satisfy the judgment of

the creditor if he ever obtains one. A foreign attachment, like a common
attachment on mesne process, is a remedy directly given and regulated t)V

law to enable a creditor to obtain snti-^fnetion of his debt, and like everv
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other remedy, is liable to be defeated by any other act that bars or takes

away the remedy or right to judgment under it." And it was held that under

the Bankrupt Act of 1841, the lien of foreign attachment was overreached by

a decree in bankruptcy upon petition filed before judgment, although the at-

tachment suit was instituted before such petition was filed.

But it was held in Peck, v. Jenncss, 16 New Hampshii-e, 516; 43 Am. Dec.

573, affirmed in 7 Howard (U. S. Supreme Ct.), 612, that the lien of a prior

domestic attachment was valid as against a decree of discharge under the

Bankrupt Act of 1841. And the same was held under the Bankrupt Act of

1867, in Stoddard v. Locke, 43 Vermont, 574; 5 Am. Rep. 308. Mr. Kneeland

(Attachment, § 435) says that in every case in this country, except those above

cited from Story and Louisiana, " the lien of the attachment was sustained."

Citing Downer v. Brackett, 21 Vermont, 590 ; Franklin Bank \. Bachelder, 23

Maine, 60; Davenport v. Tilton, 10 Metcalf (Mass.), 320; Vreeland v. Brown,

1 Zabriskie (Xew Jersey), 214; Wells v. Brander, 10 Smedes & Marshall (Mis-

sissippi), 348; Inrjraham v. Phillips, 1 Day (Connecticut), 117. He concludes :

''We are therefore justified in considering it settled that an attachment is not

dissolved by the bankruptcy of the defendant." See also Ray \. Wight, 110

^Massachusetts, 426 ; 20 Am. Rep. 333.

All the American cases however proceed on a consideration of the language

of the Bankrupt Acts, which provides that " liens " shall be preserved, and

they do not consider the precise reason assigned in the principal case.
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No. 1.— STANLEY v. GKUNDY.

(CH. 1883.)

RULE

An attornment clause in a mortgage deed, under which

pos.session has not actually been taken, does not fix the

mortgagee with the liability to account on the footing of

a mortgagee in possession.

Stanley v. Grundy.

22 Ch. D. 478-480 (s. c 52 L. J. Ch. 248, 48 L. T 606, 31 W. R. .315).

Foreclosure action against second mortgagee and mort- [478]

gagor.

By an indenture of the 30th of August, 1881, a mortgage for

£1600, which by indenture of the loth of October, 1869, had been

transferred by one Kidd to Kershaw, was transferred to the plain-

tiff by Kershaw. Kidd's title was derived from an indenture of

the 11th of December, 1866, by which certain mortgages for sums

amounting to £1600 were transferred to Kidd, and a fresh equity

of redemption was reserved.

The deed of the 13th of October, 1869, contained the following

attornment clause : that Edward Corbett (the mortgagor) " dotli

hereby attorn and become tenant from year to year to the said

John Kershaw, his heirs and assigns, for and in respect of all

and singular the hereditaments and premises hereby granted and

now occupied by him, the said Edward Corbett, at the yearly rent

of £80, clear of all deductions,' to be paid by equal half-yearly

payments on the 13th of April and the 13th of October, the first

half-yearly payment thereof to h- mnde on the 13th of April
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next," with a proviso that " it shall be lawful for the said John

Kershaw, his heirs and assigns, at any time, without giving pre-

vious notice of his or their intention so to do, to enter upon and

take possession of the said hereditaments and premises whereof

the said Edward Corbett hath attorned tenant as aforesaid, and to

determine the tenancy created by tlie aforesaid attornment."

The plaintiffs by their action against Grundy, a subse-

[* 479] quent * incumbrancer, and Corbett, the mortgagor, claimed

the usual account and payment, and in deiault of pay-

ment a foreclosure.

The defendant Grundy, who claimed to be mortgagee from

Corbett subsequent to Kidd, submitted by his statement of de-

fence that by virtue of the attornment clause contained in the

deed of October, 1869, the accounts as against him were to be

taken upon the footing of the plaintiffs and their predecessors in

title having been mortgagees in possession and as such chargeable

with the rent of £80 reserved by the attornment clause.

Millar, Q. C, and Alfred Bailey, for the plaintiffs :
—

No doubt there are dicta to be found in bankruptcy cases that

the effect of an attornment clause is to make the mortgagee liable

to a subsequent incumbrancer, in respect of the rent thereby

reserved, for wilful default as a mortgagee in possession : see In

re Stockton Iron Furnace Coiwpanij, 10 Cli. D. 335,48 L. J. Ch. 417
;

Ex parte Jackson, In re Bowes, 14 Ch. D. 725; Ex 23arte Punnet

t

In re Kitchin, 16 Ch. D 226, f.O L. J. Ch. 212 ; E.> ^mrte Harrison

In re Betts, 18 Ch. D. 127, 50 L. J. Ch. 832; but no case can be

found in which as between first mortgagee and second mortgagee,

and a fortiori as between first mortgagee and mortgagor, an attorn-

ment clause has been held to place such first mortgagee in the

position of mortgagee in possession, and liable to account on that

footing. This view is supported by the opinion of the text-writers,

and your Lordship's remarks in Ex parte Jackson, In re Botves,

14 Ch. D. 729.

Ingle Joyce, for Grundy, the second mortgagee, relied on the

dicta which had been referred to.

The mortgagor did not appear.

Bacon, V. C, said that he would not be the first Judge to

decide that a mortgagee whose -mortgage deed contained an at-

tornment clause was thereby placed in the position of mortgagee

ill no^session, and liable to account on that footing. On tlie con-
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trary, lie was of opinion that the attornment clause was merely

an additional security for the mortgagee, as much for the payment

of principal as for the payment of interest. A mortgagee

was not obliged to * avail himself of this clause, and [* 480]

there was no pretence for saying that because the mort-

gage deed contained an attornment clause, under which possession

had not been taken, the mortgagee was thereby fixed with all tiie

liabilities of mortgagee in possession. The expressions referred to

were merely dicta, and were not really in point; and the habit of

referring to dicta without regard to the facts of the case was

jnost inconclusive. There would be the ordinary foreclosure decree

with liberty to the defendant, the second mortgagee, to apply in

Ohambers for a sale.

ENGLISH NOTES.

In the case of tl\e Sto<-kfon h'o„ Furnaw Co. (C. A. 1878), 10 Ch.

D. 335. 48 L. J. Cli. 417, referred to lu tlie arpijuirient of the above

case, the mortgagees had actually distrained under their attornment

clause. The principal rpiestion was whetlier tlie attornment clause

created a bona fide relation of huiillord and tenant whicli conld avail

against the creditors in liquidation; and the Court held that, tlie rent

reserved in tlie clause being no more than a fair rent, there was such

-a relation. There ai-e in this case dicta by Jamks. L. J., and (though

less distinctly) by Bramwjcll, L. J., to the effect that by reason of

the attornment clause the mortgagees were mortgagees in possession

for all purposes of taking the account of what was due on the

uiortgage.

That an attornment clause may be good so as to create the power of

distress, so far as the rent reserved is a fair rent, is supported by the

following cases (besides The Storhfon Iron Fi/r)u'cc Co., supra): Mor-

ton V. Woods (Ex. Ch. 1869), 9 B. & S. 6.50. L. R., 4 Q. B. 293, 38 L.

J. Q. B. 81; Ex parte Punncft In re Kitchin (C. A. 1880), 16 Ch. D.

•220, 50 L. J. Ch. 212; Ex poi-te Han-ison, In re Beffs (C. A. 1881).

18 Ch. D. 127, 50 L. J. Ch. 832; KearsJeifx. Phillips (C. A. 1883),

11 Q. B. D. 621, .52 L. J. Q. B. 581.

But an attornment clause in a mortgage, whicli tiie Court conceives

to be a mere device to enable the mortgagee upon bankrujytcy to make

31 distress upon chattels for a sham rent, is void as a fraud upon the

Bankruptcy law. Ex parte Williaws, In re Thomj)son (C. A. 1877),

7 Ch. D. 1.38, 47 L. J. Bankr. 26; Ex parte Jaekson., In re Bou-es

<C. A. 1880), 14 Ch. D. 725.

Auv such instrument of attornment executed after the 1st of Janu-
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ary, 1879, must, under the Bills of Sale Act 1878, in order to be good

against creditors, be registered as a Bill of Sale. This is subject to

the proviso that the section shall not extend to a mortgage of an in-

terest in land, which the mortgagee, being in possession, shall have

demised to the mortgagor as his tenant at a fair rent. It has been

decided that in order to bring a case within the proviso, the mortgagee

must first have taken possession and then demised to the mortgagor.

In re Willis, Ex jmrU Kennedy (C A. 23 June, 1888), 21 Q. B.

D. 384, 57 L. J. Q. B. 634; Green v. Mar>ili (C. A. 9tli April, 1892),

1892, 2 Q. B. 330, 61 L. J. Q. B. 442.

AMERICAN NOTES.

A mortcfagee in possession must account for the rents and profits. Mat-

tJiewsv. Memphis, iVf. Co., 108 U. S. 368. But his right to the rents and profits

arises only after he has taken actual possession. Woo/l v. Wheleti, 93 Illinois,

153; Toomer v. Randolph, Gi) Alabama, 35G ; Greer v. Turner. 36 Arkansas,

17 ; Harrison v. Wyse, 24 Connecticut, 1 ; lieUenbaiujh v. Ludtvick, 31 Penn. St.

131; Anthony v. Rogers, "20 Missouri, 281 ; Dawson v. Drake, 30 New .Jersey

Equity, 601 ; Tharp v. FeUz, 6 B. Monroe (Kentucky). 6. So long as the

mortgagee refrains from taking possession, he has no right to the rents and

profits received by the mortgagor or any one under him, and although

there has been a breach of the condition, the owner of the equity of re-

demption cannot be called upon to account. Butler v. Patje, 7 Metcalf

(Mass.), 12.

Under tlie American system generally the mortgagee cannot enter into pos-

session until after default and foreclosure andimrchase by himself, the mort-

gage being regarded as a mere security. Consequently tlie precise doctrine of

the principal case will not be found here.

" It may therefore be considered as now settled in England that a mortgagee

of leasehold premises is liable to an action on the covenants in the lease,

nlthoucrh he has never been in possession of the estate, or received any bene-

fit therefrom. But T apprehend that such a principle cannot be sustained

here." Astor v. Miller, 2 Paige Chancery (New York), 68 ; 2 La\\^\ Co.-Op.

ed. 816.

No. 2. — BIDDLE r. BOND.

(Q. B. 1865.)

RULE.

Where a bailee of goods attornf^ to a purchaser A. by

acknowledging his title, — thereliv implied!}' representing

that his vendor. B.. was entitled. — with the intention

that A. should upon such aUoDiment pay for tlio goods
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or otherwise alter his position, and A. does alter his posi-

tion accordingly ; the bailee is estopped, or conclusively

barred, from denying A.'s title.

IJiiL in the ordinary case of bailor and bailee, it is the

bailor who represents that he is the owner ; and although

in such a case the attornment, or admission of the bailee,

is iwiiua facie evidence against the latter of the bailor's

title, the fact that the goods are claimed by the rightful

owner under a threat of action, is sufficient to admit of a

defence by the bailee against his bailor's claim, provided

he defends upon the right and title, and by the authority,

of the true owner.

Such a case is analogous to a case between landlord and

tenant, where by reason of the eviction of the tenant on a

title paramount he is no longer precluded from denying

the title of his landlord.

Biddle v. Bond.

34 L. J. Q. B. 1.37-140 (s. c. 6 B. & S. 22.=>, 12 L. T. 178, 13 W. R. 561).

The declaration alleged that in consideration that the [137]

plaintiff would employ the defendant as his agent to sell

and dispose of certain goods for the plaintiff for reward to the

defendant, the defendant promised to sell the same, and on reqiiest

to render an acfcount of the sale of the said goods, and to pay over

the moneys to the plaintiff. That the plaintiff did employ the

•defendant, and that all things were performed, &c. Breach, that

the defendant did not render an account or pay over the moneys

arising from the sale to the plaintiff. There were also counts for

money had and received, and on an account stated.

Pleas to the first count, first, that the defendant did not promise

as alleged; secondly," that the plaintiff did not employ the defend-

ant as his agent, nor did the defendant receive the goods for the

purpose and on the terms alleged ; thirdly, to the residue of the

declaration, never indebted.

At the trial, before Willes, J., at the Surrey Summer Assizes,

1864, it appeared that the plaintiff had seized the goods of one

Robbins under a distress for rent of a house alleged to have been
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demised by the plaintiff to Bobbins, and had delivered them ta

the defendant, an auctioneer, to sell by auction. When the sale

was about to begin Robbins served a notice on the defendant that

the distress was void, as the relation of landlord and tenant did

not exist between the plaintiff and himself, and there was no rent

in arrear. By the notice he required Eobbins not to sell the

CToods, or if he had sold them, to retain the proceeds for him.

The defendant sold the goods, but refused to pay the proceeds

over to the plaintiff, and relied on the right of Robbins. The

relation of the plaintiff and Robbins was that of vendor and

vendee only.

It was contended, for the plaintiff, that the defendant being a

bailee could not be allowed to set up the jus iertii against his

bailor, from whom he received the goods, and a verdict was entered

for the plaintiff for £44 12s. 6f/., with leave to the defendant to

move to enter the verdict for him.

A rule having been obtained,

Thrupp (Jan. 23) showed cause. — This action is maintainable,

and the verdict is right. An agent can only set up the jus tcrtii

in a case of fraud, and there was no fraud in the present case.

The defendant was employed by the plaintiff to sell the goods,,

and having done so, he has no right to say now that they were the

goods of Robbins, and therefore that he refused to pay over the

proceeds of the sale

[*138] [Blackburn, J. I cannot see why * Robbins could

not proceed against the defendant for taking and convert-

inw his ooods, if he had refused to let Robbins have them or the

proceeds of the sale.]

It is not clear that such an action would be maintainable by

Robbins.

[Blackburn, J. The defendant would have sold the goods

without any right to do so, and it would be no answer to say that

he had been authorized by the plaintiff to sell them.]

But he cannot set up the jus tertii unless there has been some

kind of fraud. In Hardman v. WillcocJc, reported in a note to

White V. Bartlett, 9 Bing. 382, Alderson, J., in delivering the

judgment of the Court, said, "There are maiij^ authorities which

were cited for the plaintiff, which establish, no doubt, that an

agent must account to his principal, and cannot set up the jtta

tertii in an action by his principal against him. Tlie case of
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Nickolson v. Knowles, 5 Madd. 47, is a distinct authority, showincr

that an agent to receive for the use of another, cannot by notice

from a third person be converted into an implied trustee ; and that

his possession is the possession of his principal. The same prin-

ciple, which depends on the relation of the parties as agent and

principal, was laid down by the Court of King's Bench in Dixon

V. Hamond, 2 B. & Aid. 310 ; by the Court of Common Pleas in

Goslin<i V. Biriiie, 7 Bing. 339 ; and by the Court of Exchequer in

Eoberts v. Ogilbi/, 9 Price, 269. But we think that all these cases

are distinguishable from the present, upon the ground that here

the jury have found that the plaintiffs possession of the goods

arose out of a fraud concerted between him and the insolvent."

The doctrine thus laid down has never been contravened. There

is a recent case of Sheridan v. The New Quay Company, 4 C. B.

N. S. 618 ; 28 L. J. C. P. 58, in which the defendants were allowed

to set up the_y?i.s tertii, but it was expressly upon the ground that

they were common carriers, and as such bound to receive the

goods. So also in Cheesman v. Exall, 6 Ex. 341 ; 20 L. J. Ex. 209,

the defendant was held to be entitled to set up the jus tertii, but

Pollock, C. B., distinguished the case from the ordinary class of

cases upon the subject, in this respect, that the plaintiff had

pledged the property to the defendant fraudulently and to avoid

an execution.

I^Blackburn, J., referred to Load v. Green, 15 M. & W. 216; 15

L. J. Ex. 113, and mdte v. Garden, 10 C. B. 919 ; 20 L. J. C. P. 166,

as showing that a contract for the sale of goods obtained by fraud

on the part of the purchaser is voidable only at the election of the

vendor, and not void]

There is also a class of cases in which it is laid down that an

agent cannot dispute the title of his principal , following the rule

that a tenant cannot dispute the title of his landliM-d. In Wilton

V. Dunn, 17 Q. B. 294; 21 L J. Q. B. GO, which was an action for

use and occupation, the defendant pleaded that the occupation was

by leave of the plaintiff, who was mortgagor in possession ; that

thi^ mortgagee who was entitled to the possession during the whole

peviod of occupation, gave notice to the defendant claiming mesne

profits ; that the defendant until such notice was ready and willing

to pay the plaintiff, and that from the time of such notice he was

liable to pay the mortgagee. It was decided that the plea was

bad. Lord Campbell, C. J., saying, "The plea is new, and I am of
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opinion that this ingenious experiment should not be sanctioned.

It calls on us as a Court of law to do that which we have no power

to do. We cannot protect -this defendant from the threat of the

mortc^agee. Had the tenant under compulsion of that threat

actually paid the. mortgagee what was due, it might have been

a defence." He also referred to Hickman v. MacMn, 28 L. J. Ex.

310; 4H. &N. 716.

Parry, Serj., and Howard, in support of the rule. — The defend-

ant is not liable in this action ; the goods belong to Robbins, who

has a right to proceed against the defendant if he does not pay

over the proceeds of the sale to him. He could maintain an

action of trover, or he might waive the tort and bring an action

for money had and received. In truth, the money is in

[* 139] the * hands of the defendant for Robbins, and is held for

him,— see Adamson v. Jai'vis, 4 Bing. 66, Farebrother v.

Ansley, 1 Camp. Z^Z.. Rodgers v. Mcnv, 15 M. & W. 444, 16 L. J. Ex.

137, and Neate v. Harding, 6 Ex. 349 ; 20 L. J. Ex. 250. In Storij on

Agency, s. 217, the author when speaking of the rule that an agent is

not in general allowed to set up the adverse title of a third person

against that of his principal, says, "an exception, however, is allowed

where the principal has obtained the goods fraudulently or tortiously

from such third person," and he cites Hardman v. Willcock, which

is on- all-fours with the present case. The fraud which was set up

only showed that the plaintiff' had no title. They also referred to

Betteley v. Reed, 4 Q. B. oil ; 12 L. J. Q. B. 172.

Cur. adv. vult.

Blackburn, J., delivered the judgment of the Court. — In this

case, which was tried before my Brother Willes, the verdict was

directed to be entered for the plaintiff for £44 12.s. 6f/., with leave

to move to enter the verdict for the defendant, this Court to have

power to amend the pleadings in any manner, and to draw infer-

ences of fact. My Brother Parry obtained a rule nUi accordingly,

which was argued before my Lord, my I')rother Mellor and myself

in last term, when the Court took time to consider their judgment.

From the Judge's notes it appears that goods which belonged to

one Robbins were seized by the plaintiff under a distress for rent

of a house alleged to have been demised by the plaintiff to Rob-

bins ; these goods had been removed by the plaintiff", and delivered

by him to the defendant to sell as his (the plaintiff^s) auctioneer,
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and the defendant proceeded to sell them in the ordinary way.

When the sale was about to begin, IJobbins served a notice on the

defendant that the distress was void, as the relation of landlord

and tenant did not exist between him and the plaintiff, and there

was no rent in arrear ; and by the notice Eobbins required the

defendant not to sell the goods, or if he . had sold them, to retain

the proceeds for him, Robbins. The defendant proceeded to sell

the goods, but we think that tlie inference from the evidence is

that he did this only because the notice was served so late that

he had not time to make any inquiries before the sale came on,

He received the proceeds of the sale, but refused to pay them over

to the plaintiff. He did not pay the proceeds to Robbins, but

from the evidence of Eobbins, who was called as a witness at the

trial, we draw the inference of fact that the defendant withheld

the proceeds from the plaintiff and defended this action, relying

on the right and by the authority of Kobbins, and not hostilely to

him. It appeared on the trial that the relation between the plain-

tiff and Robbins was not that of landlord and tenant, but of ven-

dor and vendee, and consequently that the distress was altogether

void and tortious. The question, therefore, comes to be whether

under such circumstances the defendant can set up the jus tertii

or not. And we are of opinion that lis can do so ; and, conse-

quently, that the rule to enter the verdict for the defendant must

be made absolute. We do not question the general rule, that one

who has received property from another as his bailee or agent or

servant, must restore or account for that property to him from

whom he received it ; and we agree with what is said by my
Brother Martix in Cheesnian v. Exall, that " there are numerous

cases in connexion with wharves and docks, in which, if the party

intrusted with the possession of property were not estopped from

denying the title of the person from whom he received it, it would

be difficult to transact commercial business." But the bailee has

no better title than the bailor; and, consequently, if a person en-

titled as against the bailor to the property claims it, the bailee has

no defence against him. Wilson v. Andertan, 1 B. & Ad. 450.

Such was the position of the defendant in the present case. \i

Robbins had chosen to sue him in trover, or, waiving the tort, had

sued for money had and received, the defendant would have had

no defence. He was therefore compelled to yield to Robbins's

claim ; and it would certainly be a liardship on him if, without

VOL. III. — .'!7
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any fault of his own, the law left him without any defence against

the plaintiff for so yielding. We do not, however, think that such

is the law. Several cases were cited on the argument at the bar,

and more might have been cited, such as Stonardv. Bunkiu,

[* 140] 2 Camp. 344, HE. R. 724, Gosling v. Birnie, * and Haioes v

Watson, 2 B. & C. 540, in which a bailee, who, by attorning

to a purcliaser of the goods, has, in effect, represented to him that

the property had passed to him (though such was not the fact), and

has thereby induced him to alter his position and pay the price to

his vendor, has been held estopped from denying the property of

the person to whom he has thus attorned, by setting up a title in

a third person inconsistent with the representation on which he

had induced the plaintiff to act. We in no way question that

those cases were rightly decided. But in all these cases the estop-

pel proceed(nl on the representation, which was analogous to a

warranty of title for good consideration to the purchaser. jSow,

in the ordinary class of bailments, such as the present, the repre-

sentation is by the bailor to the bailee that he may safely accept

the bailment ; and so far as any weight is to be given to the repre-

sentation, it makes against the estoppel. This is pointed out by

Parke, B., in Checsman v. Exall, in the case of a pledge ; and is in-

dicated as one of the grounds on which the judgment of the Court

of Common Pleas proceeded in Sheridan v. The New Quay Com-

pany, which was the case of a carrier. The position of an ordin-

ary bailee, where there has been no special contract or misrepre-

sentation on his part, is very analogous to that of a tenant who,

having accepted the possession of land from another, is estopped

from denying his landlord's title, but whose estoppel ceases when

he is evicted by title paramount. This was decided as early as

the 44 Eliz., in Shelhury v. Scotsford, 1 Yelv. 22. There the

plaintiff sued in assumpsit against the bailee of a horse for the

breach of his contract to re-deliver it. The defendant pleaded

that J. S., the true owner of the horse, took it from the defendant.

After verdict for the defendant, the plaintifi' moved in arrest of

judgment ; but " by Tenner and Yelverton, contra ; for the matter

alleged by the defendant does in law discharge the promise, by

reason of the former property of the horse in J. S. ; and then it is,

as it were, an eviction of the horse out of the defendant's posses-

sion, which discharges the promise, as well as an eviction of the

lessee for years discharges all rents, bonds, and covenants in any
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sort depending upon the interest." In Wilson v. Anderton, Little-

dale, J. (without referring to Shelhitr// v. Scotsford, but evidently

having it in his mind) states the law to the same effect. And
accordingly in Hai-diiian v. Willcock, in C/wesman v. Excdl, and in

Sheridan v. The New Quaij Company, a bailee was permitted, un-

der circumstances similar to the present, to set up the jus tertii.

It is true that in the tirst two of these cases the plaintiffs had ob-

tained the goods by a fraud upon the person whose title was set

up, whilst in th3 present case there is nothing in the evidence to

show that the plaintiff, though a wrong-doer, did not honestly be-

lieve that he had tlie right to distrain. But we do not think that

this circumstance alters tlie law on the subject. The position of

the bailee is precisely the same, whether his bailor was honestly

mistaken as to the rights of the third person, or fraudulently act-

ing in derogation of them. We think that the true ground on

whi^h a bailee may set up the jus tertii is that indicated in Shel-

hury v. Scotsford, viz., that the estoppel ceases when the bailment

on which it is founded is determined by what is equivalent to an

eviction by title paramount. It is not enough that the bailee has

become aware of the title of a third person. We agree in what is

sail in Betteley v. llecd, that " to allow a depositary of goods or

m(.ney, who has acknowledged the title of one person, to set up

th(; title of another who makes no claim or has abandoned all

claim,' would enable the depositary to keep for himself that to

which he does not pretend to have any title in himself whatso-

ever." Nor is it enough that an adverse claim is made upon him,

so that he may be entitled to relief under an interpleader. We
assent to what is said by Pollock, C. B., in Thome v. Tilbury,

3 H. & N. at p. .^37 , 27 L. J. Ex. 407, tliat a bailee can set up the title

of another only " if he defends upon the right and title and by the

authority of that person." Thus restricted, we think the doctrine

is supported both by principle and authority, and will not lie

found in practice to produce any inconvenient consequences.

Rule absolute.

ENGLISH NOTES.

In Kingsman v. Kingsman (C. A. 7 Dec. 1880), 6 Q. B. D. 122, 50

L. J. Q. B. 81, there was a difference of opinion in the Court i)f

Appeal whether the rule in Biddle v. Bond could be applied to tlie

receipt by an agent of rents of leaseliolls after marriage of tlic lady to
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whom the leaseholds belonged. The plaintiff was a woman married in

New Zealand in 1875. The husband at tlie tiine of the marriage was

a minor, and had agreed to settle her })r()pi.'rty including these lease-

holds upon her. The husband had deserted tlie plaintiff and never

claimed these rents. The Court held the settlement void by reason of

infancy, and therefore that the rents belonged to the husband. Brett,

L. J., considered that the agent, as he did not defend upon the right

and title and by the authority of the husband, could not defend him-

self against the claim of the plaintiff to the rents. But the majority

(Selborne, L. C, and Baggallay, L. J.,) held that the rule iu

Biddle v. Bond did not applj'. They considered that the agent having

notice of the marriage was in the sanje position as if there liad been an

assignment of the propert}' of which he had notice. The ground,

apparently, was that the agency on the part of the wife had been deter-

mined before the receipt, so that he did not receive the rents as bailee

for the wife.

In Ex imrte Daoies, In re Sadler (C. A. 24 Xov. 1881), 19 Ch. 1).

86, it was held by the Court of Appeal that, though iu certain cases

a bailee may set up the Jus fertii, j-et if he accepts the bailment with

full knowledge of an adverse claim he cannot afterwards set up the

existence of the claim as against his bailor. So that where an auc-

tioneer had sold goods under, the instructions of the trustee in bank-

ruptcy of A., having previously received possession of them and

undertaken to sell them for a bill of sale holder, B., he cannot set up

B.'s title against the claim of the trustee to receive the proceeds of the

sale. The case was distinguished from Biddle v. Bond, on the ground

that the agent had elected to accept the bailment of the trustee with full

knowledge of the claim of the other; whereas in Biddle v. Bond there

was no such election.

Rogers & Co. v. Lambert & Co. (10 Feb. 1890). 24 Q. B. D. 573, 59

L. J. Q. B. 259 (C. A. 6 Dec. 1890), 1891, 1 Q. B. 318, 60 L. J. Q. B.

187, was an action for wrongful detention of certain copper whicli

had been bailed by the plaintiffs to the defendants as warehousemen.

The defendants pleaded a denial of the plaintiff's property in the cop-

per, and to establish that defence sought to administer to the plaintiffs

an interrogatory— " Whether after the bailment of the copper to the

defendants the plaintiffs had not sold it to M. & Co." It api)eared tliat

the defendants' object in defending the action was to enable them, on

the copper being claimed by M. & Co., to set up a counter-claim against

that firm. The Court (Denman, J., and Wills, J.,) held that, as the

defendants did not claim to defend upon the right and title of M. &
Co., but in order to set up a claim in their own interest, they were,

under the rule in Biddle v. Bond, estopped from disputing their
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bailor's title; and therefore that the proposed interrogatories were inad-

missible. On tlie trial of the action before Day, J., it was admitted

that, bef(n-e the action, the i)laintiffs had sold the copper to M. Ov: Co.,

who had paid them the price, and had indorsed the deliveiy order to

M. & Co.; but it ap[)eared that the deliv^ery orders had not been pre-

sented to the defendants, and before r.ction the plaintiffs had _t,n'ven

notice to the defendants that they cancelled the indorsements of the

delivery orders and required the defendants not to deliver the copper

except to themselves. Day, J., gave judgment for the defendants.

On appeal, the Court (Lord Eshek, M. R., Lixdley, L. J., and Lopes,

L. J.,) reversed this judgment. The Court unanimously held the law

to be established by the considered judgment of the Court of Queen's

Bench in Middle v. Bond; and that as the plaintiffs were not defend-

ing upon the right and title, or by the authority, of M. & Co., but

were admittedly defending for themselves and in their own interest,

the defence failed; and judgment was given that, as between the

plaintiffs and the defendants, the plaintiffs were entitled to the copper,

and the defendants must paj^ the costs of the action.

But as the plaintiffs consented, in order to avoid further litigation,

to allow the proceeds of the copper which had been sold to be brought

into Court, this was ordered to be done, and notice was ordered to be

given to M. & Co., and all other persons claiming an interest in it. It

was observed by Lixdley, L. J., that the proper course for the defend-

ants, as soon as there were several rival claimants to the copper, would
have been to institute interpleader proceedings; and that since the C.

L. p. Act 1860 (under s. 12), such proceedings would have been com-
petent, notwithstanding the contract of bailment. For this he cited

Attenborouffh v. T/ie London and St. Katherine's Docks Co. (C. A.

1878), 3 C. P. D. 450, 47 L. J. G. P, 763, ?indi Robinson v. Jenkins (C.

A. 1890), 24 Q. B. D. 275, 59 L. J. Q. B. 147.

AMERICAN NOTES.

A bailee is not permitted to dispute the title of his bailor, l)ut he may show
that the bailor has assigned his title to another since the property was in-

trusted to him. If legally assigned, and the bailee has notice of the fact, tlip

bailee must account to the assignee. The rule that a bailee should not attorn

to a stranger does not apply, for the assignee is not a stranger. Rohrrta v.

No)/es,76 Maine, 590; Marvin v. Ellwoofh 11 Paige (Xew York Clianrerv).

376.

"It seems to be now well settled that a bailee is estopped from disputing
the title of his bailor and setting up the jux lertii, unless the bailment lias

been determined by what is equivalent to an eviction by title paramount: :nid

then he may." Story on Bailment, § .")8-2. Stii edition, note. Citing tlie piiii-

cipal case and Gerber v. Monie, ."30 iJail.ou;- (Xew Yoik Supreme Ct.), 0:y2.
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So when the goods are taken from a carrier by legal process against a third i^er

.son, although he is not the true owner. Stiles v. Davis, 1 Black (U. S. Supreme

Ct.), 101 ; Wareham Bank v. Burt, ^ Allen (Mass.), 11:3 ; Blicen v. Hwhon R.

R. Co., 36 New York, 400. So where a borrowed horse was taken by govern-

ment cavalry officers. Watki7is v. Ruberts, 28 Indiana, 167. Where a bailee

is held in trover by the real owner and compelled to pay the value of the

goods, that is a valid defence to an action by the bailor. Cook v. Holt, 48 New

York, 275.

Edwards says (Bailment, § 73) :
" For nothing will excuse a bailee from

the duty to restore the property to his bailor except he show that it was taken

from him by due process of law, or by a person having the paramount title,

or that the title of the bailor has terminated. • By surrendering the pioperty

on demand to a third party, the bailee assumes the burden of establishing the

title he thus acknowledges." Supported by Bates v. Stanton, 1 Duer (New

York Superior Ct.), 79; Van Winkle v. U. S. M. S. Co., 37 Barbour (New

York Supreme Ct.), 122; Burton v. Wilkinson, 18 Vermont, 186; Anheri/ v.

Fiske, 36 New York, 47 ; McKay v. Draper, 27 New York, 256 ; Sinclair v.

Murphy, 14 Michigan, 392 ; O.-^jood v. Nichols, 5 Gray (Mass.), 420 (auc-

tioneer) ; Pulliam v. BurUncjame, 81 Missouri, 111 : Roberts v. Stuyresunt Safe

Dep. Co., 123 New York, 57. " A bailee cannot avail himself of a third per-

son (though the person be the true owner) for the purpose of keeping the prop-

erty for himself, nor in any case where he has not yielded to the paramount

title." The Idaho, 93 United States, 575.

"When property in the custody of a bailee for hire is demanded by third

persons, under colour of process, it becomes his duty to ascertain whether the

process is such as requires him to surrender the property, and if it is not. then

it is his right and duty to refuse, and to offer such resistance to the taking,

and adopt such measures for reclaiming it, if taken, as a prudent and intel-

ligent man would, if it had been demanded and taken under a claim of right

to the property by another without legal process. . . . We do not think that

the mere levy of an execution or attachment upon the property by a creditor

of the owner while it is in the possession of the tort-feasor is available as a

defence or in mitigation." Roberts v. Stuyvesant, §'c. Co., supra. That was a

case where officers with a search-warrant demanded property in the keeping

of the defendant, and the latter without denumding to see the warrant, <ir

notifying the plaintiff, who lived near, pointed out the plaintiff's box, and the

officers broke it open, and took away bonds, and while they were in possession

of the prosecuting government attorney, they were attached by the plaintiff's

creditors. The English doctrine, which in the case of a pledge by a symboli-

cal delivery, requires an attornment by the warehouseman or other custodian

of the goods in order to create such a delivery as will support the pledge, does

not prevail in this country. Conrad v. Fisher, 37 Missouri Apjteals, 3.52;

8 Lawyers' Reports Annotated, 147.
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AUCTIONEER.

WILLIAMS V. MILLINGTON.

(c. }'. 1788.)

RULE.

An auctioneer has a possession coupled with an interest

in goods which lie is employed to sell ; and may maintain

an action against the buyer for goods sold and delivered,

although the sale was at the house of a third person and

the goods known to be his property.

Williams v. Millington.

1 H. Bl. 81-86 (s. c. 2 R. R. 724-726).

The plaintiff was an auctioneer employed by C. to sell his goods

at his own liouse by auction. The defendant by a trick obtained

possession of the goods leaving a balance of the })riee unpaid. The

plaintiff paid the whole price to C, and brought his action for the

balance, as for goods sold and delivered to the defendant.

Lord Loughborough in delivering judgment said : I en- [84]

tertain no sort of doubt on the general question being ex-

tremely clear, that an auctioneer has a possession, coupled with an

interest, in goods which he is employed to sell, not a bare custody

like a servant or shopman. There is no difference, whether

the sale be on the * premises of the owner, or in a public [* 85]

auction-room, for on the premises of the owner, an actual

possession is given to the auctioneer and his servants by the owner,

not merely an authority to sell. I have said a possession coupied

with an interest: but an auctioneer has also a special property in

hiui with a lien for the charges of the sale, the commission, and the

auction-duty, which he is bound to pay. In the common coui'se of

auctions, there is no delivery without actual payment ; if it be other-

wise, the auctioneer gives credit to the vendee, entirely at his own

risk. Though he is like a factor therefore in some instances, in others

the case is stronger with him than with a factor, since the law im-

poses the payment of a duty on him, and the credit in case of a de-

livery, without the recompense of a commission del credere. It is
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not a true position, that two persons cannot bring separate actions

for the same cause : the carrier and the owner of goods may each

bring actions on a tort; the factor and owner may each have

actions on a contract. I am therefore, upon the whole, decidedly

of opinion that this action may well be. maintained.

Gould, J., and Heath, J., were of the same opinion, Wilson, J.,

doubting whether the plaintiff, tliough having a special property,

had the right to dispose of the absolute property upon which the

action for goods sold and delivered was founded.

ENGLISH NOTES.

In the case of Woolf v. Home (11 May, 1877), 2 Q. B. D. 355, 46

L. J. Q. B. 534, which was an action against the auctioneer for deliv-

ery of the goods (Mellok, J., quoted at length the above judgment of

Lord LouGHBOKOLGH, and held (Field, J., agreeing witli him), (liat

the action was properly brought against the auctioneer.

In the case of Davis v. Artiiu/sfall (30 April, 1880), 49 L. J. Cli.

609, goods, the separate property of a married woman, were placed by

her husband jn a hired warehouse and entrusted to the defendant (an

auctioneer) for the i)urpose of sale. The defendant before the sale

received notice on behalf of the wife that the goods were her separate

property, and that she would hold the auctioneer responsible. Notwith-

standing this notice the defendant sold some of the goods and re-deliv-

ered the rest to the husband. He was held liable not only for the net

price of tlie goods sold (wdiich he offered to pay), but for the real value,

irres[)ective of the prices realized at the sale of the whole goods. Fry,

J., observed that the question turned upon whether the defendant was

in possession, or only authorized to sell. *' I feel bound," he said,

''hy the decision of Williams v. MiUington, from which it appears

that an auctioneer has not merely the custody but the possession of

goods entrusted to him for sale, and there is no difference whether they

are on the premises of the owner of the goods, or on his own j^remises."

He then quoted at length from the above judgment of Lord Lough-
borough; and considered that the defeiulant, having bad the possession,

and refused to deliver the goods to the rightful owner after formal notice

from the plaintiff, was liable to the plaintiff for the value, irrespective

of the prices fetched at the auction, of the goods delivered to him.

The above judgment of Lord Loughborolgh is again cited in an

elaborate judgment of Williams, J., in Wood v. Baxter (1883), 49
L. T. 45, where the question arose out of a sale by auction of standing

corn with the straw. The plaintiff (the purchaser) had paid the price

to the defendant (the auctioneer), but was unable to carry off the straw,

owing to a claim by the landlord uiuler the conditions of the tenaiicv
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of the farm. Williams, J., upheld tlie judgment of the County Court

Jiiilge, iion-suitiiig the ^jliiiutiff. The learned judge considered that

the contract on the auctioneer's part was to give to the purchaser all

proper authority to enter upon the farm and to cut aud carry away the

straw, short onl\' of this, that it did not involve an actual warranty of

the validity of the title of the princi^jal to sell. But the plaintiff had

tlie authority of his principal (the tenant) to cut and carry away the

corn, and had actually cut and harv^ested it; and the difficulty arose

from the claim of a third party that the straw should only be carried

away upon a condition which the tenant was unable to fulfil.

In Barker v. Furlomj (23 :\rarch, 1891), 1891, 2 Ch. 172, 60 L. J.

Ch. 368, furniture which liad been assigned to trustees undei*a mar-

riage settlement, was sent by the person having the immediate posses-

sion to an auctioneer for sale on his own premises. The auctioneer

sold part of the furniture, delivered it to the purchasers, and paid over

the net proceeds to his principal. The plaintiffs, the trustees under

tlie settlement, brought the action, claiming {inter alia) that the

auctioneer was liable to i-efund the money to them. Romer, J., held

the auctioneer liable accordingly. He considered the criterion of con-

version to be whether the defendant had dealt with the goods with the

view of passing the property to the purchasers, or whether he merely

settled the price or otherwise acted as a mere intermediary between the

owner and the purchasers.

In Consolidated Compani/ v. Curtis (I March. 1892), 1892. 1 Q. B.

495, 61 L. J. Q. B. 325, the grantor of a bill of sale of furniture

instructed an auctioneer to sell the furniture at a house in the gi'antor's

occupation; and it was sold accordinglv. The auctioneer, who was

ignorant of the bill of sale, delivered the furniture to the purchasers in

the ordinary course. An action for conversion of the goods was brought

l>y the grantee under the bill of sale against the auctioneer. The
plaintiff was held entitled to recover. Collixs, J., in a considered

judgment, in order to show that the auctioneer is more than a mere

broker or intermediary, cited at length the judgment of Lord Lough-

borough in the principal case. He considered a number of cases ^

bearing on the question of what amounts to a conversion; and con-

cluded with the opinion that the defendant in this case had transferred

as far as in him lay the dominion over and property'' in the goods to the

purchasers in order that they might dispose of them as their own; and

that the judgment must therefore be for the plaintiffs.

1 Fowler v. Hollins (L. R. 7 H. L. 757, .301 (questioned as well by Collixs, J., in

No. 2 of " Agency " R. C Vol. 2, 410)

;

tlie case here abstracted, as by Romer, J.,

Cochrane v. Ri/milJ (40 L. T. 744, cited in Barker v. Furlong) ; and the above
R. C. Vol. 2, 432) ; National Bank v. Rij- cited case of Barker v. Furlong (23 Mar.
mill (44 L. T. 767, cited R. C. Vol. 2, 433)

;

1891), 1891, 2 Ch. 172, 60 L. J. Ch. 368.

Turnery. Hockei/ (1887), riG L. J. Q. 1?
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AMEKICAN NOTES.

All auctioneer who does not disclose tJie name of liis principal when he sells

•will be considered as the vendor hiniseil'. Thomas v. Ken; S Bush (Kentucky),

619 ; 96 Am. Dec. 2G-J.

"At this day the law may be considered as settled that a vendor or pui--

chaser dealing in his own name, without disclosing the name of his principal,

is personally bound by his contract ; and it makes no difference that he is

known to the other party to be an auctioneer oi- broker, who is usually employed

in selling property as the agent for others." Mills v. Hunt, 20 Wendell (New
York), 433.

" The mere fact that defendants were acting- as auctioneers is not of itself

notice that they were not selling their own goods, and they must be deemed to

have been vendors, and responsible as such for title, unless tliey disclosed at

the time the name of the principal." Schell v. Stephens, 50 Missouri, 379.

But an auctioneer selling mortgaged goods for the mortgagor is not liable

to the mortgagee for conversion if he acts in ignorance of the mortgage, al-

though the mortgagor's act was fraudulent. Frizzell v. Rttndle ^' Co., 88

Tennessee, -390 ; 17 Am. St. Rep. 908. Contra. Robinson v. Bird, 158 Mass.

357; 35 Am. ISt. Hep. 495.

The doctrine of the principal case is approved in ^Mechem on Agency, § 898,

citing Thompson v. Kelbj, 101 Masiiachusetts, 291; 3 Am. Rep. 353; Beller v.

Block, 19 Arkansas, 566, and several of the cases above cited. In Thompson

V. Kelly, supra, the Court say :
" This doctrine stands upon the right of the

auctioneer to receive and his responsibilitj' to his principal for, the price of

the pi'operty sold, and his lien thereon for his commissions; which give him

a special property in the goods intrusted to him for sale, and an interest in

the proceeds." In that case this doctrine was applied in the instance of a

sale of lands where a deposit was required to be paid into the auctioneer's

hands at the time of the sale.

" Tt is well settled that an auctioneer can bring a suit in his own name for

goods sold and delivered by him, because he has the possession of the goods

and a lien upon them for his charges." Flanigan v. Crull, 53 Illinois, 352.

This principle is also sustained in an action by the auctioneer against the

buyer, for his fees, in .Tohnsnn ^ Miller v. Buck, 35 New Jersey Law, 338,

where the Court said :
" This action though prosecuted in the plaintiffs' names

is really an action to recover part of the purchase money of the sale."

" .\n auctioneer has such a special property or interest in the subject-mat-

ter of the sale that he may sue in his own name, unless the principal or

real owner elect to bring the action in his name (Chitty on Contr., 185). And
it is not necessary to prove that he has a special property or interest ; for that

flows as a matter of course from his position as an auctioneer." Afinturn v.

Main. 7 New York. 220, 224.

The auctioneer cannot plead title in himself when sued for the proceeds of

the sale ; Osgood v. Nichols, 5 Gray (Mass.), 420 ; and the bailee cannot plead

the title oi a third person except by his authority. Dodge v. Meyer, 61 Cali-

fornia, 405.
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BANKER.

Note. The cases collected uuder this title are those which primarily coiicer?!

Bankers, auU would presunialdy be looked for at once under this head. There aiv

many other cases concerning Bankers, which will be found under other headings,

such as ' Bills of P^xchange," " Negotiable Instrument." The cases relating to ap-

propriation of payments will be found under the head " Appropriation." And as

to the effect of an assignment of an equity of redemption, putting an end to the riglit

of a banker holding security to charge further advances, see " Assignment," and note

there.

Section I. General Lien.

Section II. Duty of Custody.

Section III. Bank Notes.

• Section IV. Notice of equitable Rights.

Section V. How affected by Forgery.

Section VI. Duty and Liability generally.

Section I. — General Lien.

No. 1.— DAVIS r. BOWSHER.

(K. B. 1794.)

No. 2.— BRANDAO v. BARNETT.

(h. l. 1846.)

KULE.

A BANKER has a general lien (to be judicially noticed)

upon all bills of exchange sent in by the customer with r

general authority to realize them and place the proceeds i

the customer's credit.

But the lien does not extend to securities deposited wirl.

the banker for a special purpose, as where Exchequer Bills

are placed in the banker's hands to get interest on them

and to get them exchanged f'^" upw bills.



588 BANKER.

No. 1.— Davis v. Bowsher, 5 T. S. 488, 489.

Davis V. Bowsher.

5 T R. 488-492 (s. c. 2 R. R. 650-654).

[488] This was an action of assumpsit by the plaintiffs as indor-

sees of a bill of exchange for £635 10s. against the defendant

as drawer. The defendant drew the bill in question on one Ames,

payable to Cook, from whom he received no consideration for it.

Cook was a trader at Bristol, and kept an account with the plaintiffs,

who were bankers in the same place. The course of dealing be-

tween them was this : Cook lodged bills |)ayable at future days with

the plaintiffs from time to time, and drew upon them for any money

he wanted in advance; and the plaintiffs charged no interest on these

advances, but used to select out of the bills in their hands such as

they pleased and were nearest to the sum advanced, and discounted

these bills, debiting Cook with the amount of such discount in his

account. On the 26th February the balance on Cook's account

with the plaintifi's was £103 in liis favour. On the 27th he

directed his clerk to pay in to the plaintiffs other bills to the

amount of about £3000, which was done; and he applied for an-

other advance, which the plaintiffs at first refused, but they after-

wards consented to let him have about £1400, and actually entered

the discount on such of the bills as they selected, amongst which

the bill in question was not one. And on tlie plaintiffs' refusing

to make Cook any further advance, he demanded this and the other

bills which had not been discounted, none of which were then

due; but the plaintiffs refused to deliver any of them up, alleging

their right to detain them all, in case any of the discounted bills

should prove bad. Those discounted bills had longer to run than

the bill in question. At this time none of the discounted

[* 480] bills had been dishonoured ; though some of them, * beyond

the amount of the present bill, afterwards were so; and at

the time of the demand and refusal the sums which the plaintifls

had advanced to Cook were considerably more than covered by the

amount of the discounted bills in their hands, in the event of their

proving to be good bills. Before this action was brought Cook

became a bankrupt, and the plaintiffs proved their debt under his

commission for the balance of their account, and in the affidavit,

usual upon such occasions, they swore that they had no security

for their debt, except rort/iiu bills which they specified, and which
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only comprehended the discounted bills, and not the bill in ques-

tion. There was also some evidence at the trial of the general

custom of the bankers at Bristol to keep their accounts in the

same manner as the course of dealing shown between the plaintiffs

and Cook ; namely, that it was usual with them, upon any advance

to a customer, who lodged bills in their hands, to apply such

advance to the discount of particular bills, without any special

agraement to that effect with such customer, or with a view to

select such particular bills as the basis of the credit, or relinquish

their general lien upon other securities. The cause was tried before

Mr. Baron Perryx at the last assizes at Bristol when the jury

found a verdict for the plaintiffs ; to set aside which a motion was

made, and rule nisi granted in Michaelmas term last. And uow
the Court desired first to hear—

Gibbs in support of the rule. — He admitted the general rule to

be, that where a banker advanced money to a customer upon the

general account between them, he had a lien for the amount of his

balance upon all securities belonging to such person, which he

might happen to have in his hands ; but contended that if the banker

made the advance upon tlie specific security of any particular bill,

he thereby elected to abandon his general lien, and to resort to that

security alone ; and therefore could not justify the retaining of any

otlier securities to provide for the possible event of that one bill

being dishonoured. And though this is' not an action of trover for

such other securities, yet if the bankers were not justified in refus-

in<;^ to deliver them up at tlie time when they were demanded, they

cannot now avail themselves of their own wrong ; they must stand

in the same situation in which they would have been if they had

then actually delivered them up ; in which case the bill in question

would have passed again into the hands of Cook, who had given

no consideration for it to the defendant, and therefore he

conld never * have called upon the defendant for the pay- [*490]

ment of it. And this consideration also gets rid of any

difficulty which might have arisen from the circumstance of Cook's

having since become a bankrupt ; for the question of right must

stand upon the same footing as it did at the time of the demand

and refusal. The nature of the transaction furnishes a reason wliy

the bankers preferred the advancing of their money upon the dis-

count of particular bills rather than upon the general account
^

because by that means they got tUMrc than 5 per cent, which they
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could not do in the other case. And if they secure themselves

from the penalties of usury on the one hand, by alleging that their

security rests on a particular bill and not on the general lien, they

ought not on the other hand to be permitted to avail themselves

of the contrary advantage by extending their security. Suppose a

man having three bills in the hands of his banker, payable at a

future day, none of vi^hich have been discounted, carries a fourth

bill to him, payable at a day previous to the others, and discounts

that bill with him ; it cannot be contended that the banker may
detain the three bills in his hands, until he received the money

due on the fourth bill, upon a supposition that it might not be

paid. Again, suppose three bills of a customer in the hands of a

banker, and the latter expressly consents to discount one of them,

might not the other two be taken out of his hands before the dis-

counted bill was paid ? But the present case appears still stronger

when the mode of dealing between the parties is adverted to ; for

it appears that Cook carried bills to the bankers, and when he

wanted an advance of cash, they entered it to the discount of a

particular bill: this amounts to evidence of an agreement that the

bankers always advanced their money upon the security of the

particular bill discounted ; for if they had rested on their general

lien, that ceremony would have been unnecessary. And this is

further confirmed by the affidavit made by the plaintiffs themselvesi

wherein they stated that they had no other security than the two

bills which had been discounted.

Lawrence, Serjt., contrtt. — It was proved at the trial to be the

general usage of the bankers at Bristol, in the ca'se of advances

to customers, who had lodged bills in their hands, to debit

such advances to the discount of particular bills instead of the

general account; and that it was not thereby understood by any

orf the parties concerned in transactions of this natuie that the

money was so advanced on the specific credit of the bill

[* 491] * discounted, but on the credit of the general account ; and

that this was no more than the mode of keeping the account

and computing interest. As these parties therefore resided in

Bristol and had been engaged in transnctions of this nature before

this was evidence of the particular dealing between them, and is

an answer to any supposed waiver on the part of the bankers of

their general lien, which by the law of the land extends to all

securities in their hands for the amount of the balance due to them.
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In answer to this it is urged that, unless it be taken that the

advance was made upon the credit of the particular bill discounted,

and not upon the general account, the transaction would be usuri-

ous : but it cannot be usury to take the same interest for the same

sum upon the security of several bills any more than it would be

usury to take it on the security of one bill only ; and unless a

special agreement be shown to the contrary, it cannot be presumed

that persons would prefer to advance money upon the less instead

of the greater security wliich the law gives to them. But, at any

rate, whether the money were advanced on the general lien, or on

the security of the jiarticular bill discounted, was the very question

on which the jury had to decide between the parties ; and their

verdict has determined it in favour of the plaintiffs. [He was then

stopped by the Court]

Lord Kenyox, C. J. I disclaim grounding my opinion upon

any particular law applicable to the City of Bristol only : I am
clearly of opinion that by the general law of the land a banker has

a general lien upon all the securities in his hands beloijging to any

particular person for his general balance, unless there be evidence

to show that he received any particular security under special cir-

cumstances, w^hich would take it out of the common rule. But it

is taken for granted by the counsel in support of the rule, that the

party had a right to demand of the bankers certain bills, which

were not discounted, without paying their general balance ; and

the whole argument is built on that mistake. I think he had only

a right to demand this bill siih modo, namely, on paying all that

was then due to the bankers : for wherever a banker has advanced

money to another, he has a lien on all the paper securities which

come into his hands for the amount of his general balance. It has

been urged that the bankers abandoned their general lien in this

case, by applying the money advanced to the discount of a

* particular bill; but nothing appears to warrant sucli a [*4n2]

supposition. So long as they were in advance upon tlie

general account, they had a right to charge interest whether in one

shape or another. But whether they could charge interest upon

any particular bill, provided they were not in advance upon the

general balance, is a question not necessary to be decided now, but

upon which they may possibly find themselves mistaken whenever

it comes to be fully canvassed. T see nothing however in this case

contrary to the general rnl^ of law, and the practice amongst
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bankers. It is very proper that there should be a known rule to

govern the conduct of all persons of this description, whose deal-

ings are very extensive; and that rule is, that no person can take

any paper securities out of the hands of his banker, without paying

him his general balance, unless such securities were delivered

under a particular agreement, which enables him so to do. If we

were to .set aside this verdict, we should unsettle that which has

always been considered as the law on this subject, and the con-

stantly received course of trade founded upon that law. I am

therefore clearly of opinion that we ought not to treat this even as

a doubtful question, but that we should discharge the rule for a

new trial.

AsHHURST. I entirely concur in opinion with my Lord that the

general rule is, that bills paid into a banker's hands generally can

at no time be taken away from him, until the party has paid him

his general balance. Here the bills were paid in upon the general

account, and the balance not being settled at the time when they

were demanded, the party had no right to insist upon receiving

til em. It would be inconvenient to commerce in general, and

injustice to the plaintiffs in this particular case, to set aside the

verdict which has been given.

Grose, J. The question is. Whether under the circumstances

of this case the bankers had not a lien upon all the paper securities

in their hands for the amount of the general balance. The evidence

goes to show that they had, according to the general dealing and

understanding between the parties ; and the jury having given

credit to this evidence, I see no reason to find fault with their

verdict, more especially as it is according to the real justice of

the case.

Rule discharyed.

Brandao v. Barnett.

12 Cl. & Fin. 787-811 (s. r. .3 C. B. .519).

[787] This was a writ of error brought upon a judgment of

the Court of Exchequer Chamber, reversing, upon writ of

[* 788] * error a judgment given for the plaintiff by the Court

of Common Pleas, in an action of trover.

The declaration was in the usual form of trover, for converting

exchequer bills. The pleas were, first, not gnilty; secondly, a

I
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denial of the plaintiff's property in the exchequer bills; and,

thirdly, a special plea, in which the defendants, as bankers, set

up a claim, by way of lien, to retain the exchequer bills to secure

the balance due to them from a tirm called James Burn and Co.

The exchequer bills sought to be recovered were twenty-one in

number, and amounted to the sum of £10,100. The balance (jf

James Burn and Co., in respect of whicli the lien was claimed,

amounted to £3211 19.5. Id.

The plaintiff was a Portuguese merchant, who, up to the year

1834, resided at Rio de Janeiro, but in that year returned to

Portugal, where he has since resided.

The defendants are bankers in London.

Edward Burn, who for many years carried on business as a

merchant in London, and traded under the firm of James Burn

and Co., kept an ordinary banking account with then), drawing

cheques upon them, and making bills payable at their bank ; and

such cheques and bills were paid by the defendants out of the

funds held by them on Burn's account, which was always in cash

to meet them.

Burn was the agent and correspondent of the plaintiff, who from

time to time remitted bills of exchange and money to Burn,

and employed him upon commission to invest the proceeds in

exchequer bills. Burn was employed in the same manner by

other foreign correspondents.

Burn kept at his bankers, in separate tin boxes, under his own

lock, the exchequer bills purchased for his different cmrespon-

dents, except when it became necessary to receive the interest

and exchange the bills.

Upon some of those occasions Burn took the plaintiff's

* exchequer bills from the tin box, and delivered them to [* 789]

the defendants, with a request that they would receive

the interest and exchange the bills; and after the defendants had

so done. Burn obtained the new bills from them when he next

called at the banking-house, which generally happened within a

week or fortnight after the receipt of the bills by the defendants

;

and when he so obtained them, he locked them in the tin box, as

before, where they remained till wanted.

Prior to December, 1836, Burn had sold, by express order of

the plaintiff, so much of the plaintiff's exchequer bills as reduced

the amount to £10,100, and on 1st December, 1836, the remain-

vor. III. — 38
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ing exchequer bills of the plaintiil' (to that amount) were locked

up in the private tin box, as before described. The usual adver-

tisement by the Government for the payment of the interest and

exchanging the exchequer bills appeared about that time; and

on or about 1st December, Burn went to the banking-house of

the defendants, and took from his private tin box the last men-

tioned exchequer bills, and delivered them to one of the defend-

ants, saying, " Will you have the kindness to get these bills

exchanged for me ?
" The defendants counted the bills, repeated

the number to Burn, who said, " Right ;
" and no further conver-

sation passed upon the occasion.

The following is the form of one of the exchequer bills: —
" No. 8551. £1,000. By virtue of an act, 6th & 7th Gulielm.

IV., Regis, for raising the sum of £14,007,950, by exchequer

bills, for the service of the year 1836-7, this bill entitles ,

or order, to one thousand pounds, and interest after the rate of

twopence halfpenny per centuyn j^a' diem, payable out of the first

aids or supplies to be granted in the next session of Parliament,

and this bill is to be current and pass in any of the public

revenues, aids, taxes, or supplies, or to the account of his

[ *790] * Majesty's exchequer at the Bank of England, after the

5th day of April, 1837. Dated at the Exchequer this

19th day of December, 1836. If the blank is not filled up, this

bill will be paid to bearer. The cheques must not be cut off. —
J. Newport.

"

The blanks in the exchequer bills delivered out by Burn had

not been filled up, and they were therefore negotiable securities,

payable to bearer, and transferable by delivery.

The defendants, on the 20th of the same month of December,

delivered up the bills so received from Burn at the proper office,

receiving the interest due upon them, which they carried, as

usual, to the account of Burn, and obtained in exchange the new

exchequer bills, wiiich formed the subject of this action. The

defendants had no notice, until the failure of Burn, that the bills

were not his property; nor were tlic names of Burn's bankers

ever communicated to the plaintiff.

At the time Burn delivered the exchequer bills to the defend-

ants, on 1st December, he was unwell, and he was unable to come

to town on business, as usual, from that time until after his

failure in business, which happened on the 23d day of January,
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1837, and he had no communication with hi.s bankers (the

^lefendants) further than that in the interval he had desired hi.s

<ilerk to procure from the defendants the particuhirs of the

e>:ch3(|uer bills received in exchange for those delivered by him
to be exchanged; and the defendants furnished to the clerk a

})aper containing such particulars.

On the morning of the 21st January, 1837, the balance of

Burn's account was in his favour to the amount of £1596 lis.

But in the course of that day, bills accepted by Burn, and made
payable at the defendants', were presented for payment, and the

defendants paid them to the amount of £4808 10s. Id. These

bills had been accepted at periods prior to the delivery of the

exchequer bills to the defendants. These payments, by the

defendants absorbed the balance to the credit of Burn's

account, * and made him a debtor to the defendants to [* 791]

the amount of £3211 19.s. Id. For this amount the

defendants held the plaintiff's exchequer bills, and in conse-

<[uence of such detention this action was brought.

At the trial of the cause before the Lord Chief Justice Tindal,

at the sittings after ]\Iichaelmas Term, 1837, a verdict was found

for the plaintiff, subject to the opinion of the Court of Common
Pleas upon a special case, with liberty to either party to turn the

case into a special verdict, which was afterwards done.

In Michaelmas Term, 1840, the Court, after taking time to

consider, gave judgment in favour of the plaintiff, 1 Man. & Gr.

908; Scott N. R. 9fi. This judgment was afterwards reversed in

the Exchequer Chamber, 6 Man. & Gr. 630.

Sir T. Wilde and Mr. Mont.vgu Smith for the plaintiff in

error. It is admitted that bankers may, as a general rule, have

a lien on property deposited with them by their customer, if at

the time of such deposit their customer is actually indebted to

them. But that lien can onh' arise on such property as may
come into their hands in the way of their trade as bankers. The

first thing, therefore, for the bankers to establish in this case is,

that the exchequer bills were put into their hands by the cus-

tomer in the course of their trade. It cannot be said that that is

the case here. The facts of this case show that the exchequer

bills were delivered to the bankers, not in the ordinary way of

their trade, but only for a special purpose. In such a case no

general lien can arise. The thing to be performed by the bankers
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here, was what a mere porter could have done ; it was to carry

the exchequer hills to the proper office, to leave them there, and

on the proper day to fetch back the new bills which had been

given in exchange for the old ones. The mere possession of

exchequer bills does not imply that the person possessing

[* 792] them is the owner of * them. In this respect they cannot

properly be compared to bills of exchange ; and the cir-

cumstances which existed here, rendered it impossible for the

bankers to believe that these exchequer bills were the property

of Burn, and were intended by him to be deposited with them in

the course of their business, and for the purpose of securing the

advances made to him. These bills were generally kept in tin

boxes, and it is not even pretended that while they remained

there they were subject to the bankers' lien. The bankers

allowed Burn to keep these boxes in their strong room, but they

never inquired into the contents of those boxes, nor affected to

have any control over them. The mere fact of their being in the

bankers' house, conferred no right on the bankers.

As a general rule, it is clear that no two persons can, by agree-

ment between themselves, create a lien in favour of one of them

against the goods of a third person. Lcuckluirt v. Cooper, 3 Bing.

N. C. 99, Rushforth v. Hadfield, 7 East. 224; 3 Smith, 221; 8

R . Pi. 520 ; Oppenheim v. Bussell, 3 Bos. & P. 42 ; 6 E. P. 604

;

Lucas V. Dorrien, 7 Taunt. 278 ; 1 B. Moore, 29, lay down that

principle in a clear and positive manner. See also Hatfield v.

Phillips, 12 CI. & F. p. 343.

No doubt, it is stated here, that it is the custom of bankers to

receive exchequer bills from their customers, and in the course

of their business to receive the interest on the bills, and to get

those bills exchanged at the proper time for others ; but the case

here goes on expressly to say, that these bills were received

under the special circumstances which the verdict sets forth.

This very mode of stating how the bankers became possessed of

these bills, takes this particular case out of the general custom ;

so that, supposing the custom to be what the defendants say, the

verdict here shows that thi^t custom does not attach on

[* 793] these bills. One of the clearest proofs * that there had
been no general dealing between the bankers and Burn,

so as to give them a general lien, as on deposits in the way of

their trade, is to be found in an nnswer made on one occasion by
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the bankers, when Burn, who had previously delivered to the

bankers several exchequer bills, on wliich he a.sked them to

receive interest, and which were also to be excbanged for others,

allowed those bills to remain in the bankers' hands for some

time, and then asked for some of them. The bankers answered

that they would rather that he should take the whole, wiiich he

accordingly did, and locked them. up. This answer never would

have been made, nor would any such transaction have taken

place, with respect to property deposited with them as security-

for their general balances. The whole circumstances show that

they knew that these bills were merely kept by Burn for himself

in the bankers' strong room for his own security. And the

special verdict does not contradict bat rather confirms the })lain

inference thus raised; for it does not find any deposit in fact

made of these exchequer bills for the purpose of meeting the

general balance.

The bills are, beyond all question, the property of the plaintiff.

It lies on the bankers to show the facts which have taken out of

the plaintiff the right to dispose of this property. They have not

shown any such facts, and sucli facts cannot be implied. Noth-

ing can be intended on a special verdict; everything must be

found, and no fact which is not found can be intended. WitJiams

V. Lewis, 1 Wills. 55, is a very strong authority to this point. See

also Duncomhe v. WiiKjJield, Hob. '_!63. In this case not a word

is stated in the special verdict to show any express creation of

lien by Burn in favour of the Ijankers. In all tlie cases which

have been decided upon liens arising on the custom of a particular

place or a particular trade, so as to affect two parties

dealing * together in that ijlace or trade, the lien has [* 704]

been pleaded or found. If it was meant to be relied on

here, it ought, wlien the case was turned into a special verdict,

to have been distinctly set forth. The bnnker'.^ lien differs from

that of the wharfinger's, Holderncss v. C'itJliiison, 7 B. & C. 212;

but the facts which give the right to Hen must, as that case

shows, lie specially shown by the party who claims to .set it up.

In the case of Hnn^nv v. Guthrie, 2 Bing. X. C 755; 2 Scott,

298; 2 Hodges, 51, the same thing was held as to the lien of an

insurance agent, and as to the mutual credit between him and the

party over whose ])olicy lie claimed a right of lien. The general

lien of a carrier, though more likely to be known than any other.
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must be pleaded-. Oppcuheim v. Bussell, 3 Bos. & P. 42 ; 6 E. R.

604:; Scarfe v. Morgan, 4 M. & W. 485. So that assuming, which

is however denied, that any lien was created here, the defendants

ought to have pleaded the particular facts on wliich they alleged

it to arise.

The nature of tlie general lien of the banker is not accurately

settled. It is not yet settled what is the lien of a banker upon

plate left with him by his customer for safe custody, or whether

he has any. The general lien of a banker on bills indorsed in

blank, and paid into his bank in order to be received, has been

settled in Collins v. Martin, 1 Bos. & P. 648; 4 E. E. 752.

Under such circumstances the banker is entitled to a lien on.

them. But that case does not apply to the present; for the

circumstances are wholly different ; and the case of Kriujer v.

Wilcox, Ambler, 252, where the Court called in the assistance of

four eminent merchants, shows that the right must depend on the

particular circumstances of each individual case. In Drinlicater

V. Goodwin, Cowp. 251, a factor who became surety for

[* 795] his principal * was held to have a lien on the price of the

goods sold by him for his principal to the amount of the

sum for which he had so become surety, but there the lien arose

upon a special arrangement entered into in writing between the

parties. In XaylorY. Mangles, 1 Esp. 109, 5 E. E. 722, in like

manner, the lien of a wharfinger was maintained, but the expres-

sions tliere u.sed by Lord Kenyox show, that circumstances, such

as exist in the present case, would not, in his opinion, establish

the right to a lien without a special agreement. That was an

action by a wharfinger claiming a lien on his general balance.

Lord Kenyon said, " Liens were, bv common law, by usage, or by

agreement. Liens by common law were given where a party wa.s

obliged by law to receive goods, &c. , in whicli case, as the laAV

imposed the burden, it also gave them the power of retaining for

his indemnity. A lien from usage was matter of evidence ; but

in the present case the usage had been proved so often that he

should consider it as a settled point that wharfingers had the lien

contended for.

"

In the course of the argument in this very case in the Court

below, Mr. Baron Parke expressed his opinion as to the necessity

of putting this claim of lien on the record. He said, (i ]Man. &
Gr. 660 :

" Where the custom is set out upon the record, the Court
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can see the extent of it, whether it extends to all negotinble

.securities, for whatever purpose deposited, or whether it is limited

to deposits made with the banker in the course of business.
"

He must of course have changed that opinion when he concurred

in this judgment, since the supposed custom, and the circum-

stances out of which it is said to arise, are not here set forth ; but

it is submitted with much confidence, tliat his first impression

v/as the correct one. The special verdict here is defective in two

respects, first, because nothing is stated as to what is the

general custom of * merchants as to lien, and, secondly, [* 796]

because what is now claimed exceeds anything that has

been usual. On both these grounds the judgment of the Court

below is defective. [Lord Campbell. If a general lien is once

established, it surely then bec(jmes matter of law : whether it

exists or not may be matter of fact, but when it exists the extent

of it must be matter of law. ] That is not so in the first instance

:

for the circumstances from which it arises, and the extent to

which in any particular place or trade the lien exists must first

be ascertained by evidence. But assuming that bankers have a

general lien, and tliat tbat is such settled matter of law as not to

require to be stated in the special verdict, tlien it is submitted

that the facts here shown on the record do not bring this case

within that general nile. Tlie leaving of these exchequer bills

in the hands of the bankers was like leaving plate with them.

The property continued in the owner. The general right of the

plaintiff is clear; the defendants must, by facts, take themselves

out of the operation of that clear right. No such facts are shown
here. The deposit of the bills was like the deposit of plate, an

act done for a special purpose, but not falling within the descrip-

tion of an act done in the ordinary course of their business as

bankers.

The Solicitor-General (Sir F. Kelly) and Mr. Martin, for the

dc'fendants in error. It is perfectly clear that with respect to the

general lien of certain classes of persons, a banker, a wharfinger

and a factor, the right to lien is now matter of law. The general

right of lien of a factor, and the right of stoppage in transitu are

instances of. this sort. This latter right is of extremely mod-

ern origin
;
yet it is stated by Lord Tenterden, in his book

upon shipping, Ch. xi. Shee's ed. T)!!, to be matter of law. No
judge would require it to lie ]:le:;dL'd, nor any one allow it to l)e
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[* 797] proved. Even so long * ago as Lord Kenyon's time, his

Lordship in Naylor v. Mangles, 1 Esp. 109 ; 5 R. R. 722,

held the wharfinger's right to lien to he too well established to

re(|uire to be proved in evidence. It seems that the lien of a

banker does not attach on a deposit of plate : that is a matter

which need not now be discussed ; but it does attach en a deposit

of bills of exchange. The real question for this House to decide

is, whether the present case falls within the rule applicable to

the first or to the second of these instances. Tiie law as to the

banker's lien is so well established that every man who at any

time makes a deposit with a banker knows that he does so on the

settled though tacit understanding that should the balance of

accounts be afterwards against him, the customer, the lien of

the banker will attach on all securities of his at that time in

his banker's hands. If this was not so, the su[)posed right of

the banker, though well known and admitted, would in truth be

valueless. No doubt the general right of the banker might be

waived by a special contract, but that contract must be very plain

and express, and must be distinctly shown. No such contract

has been shown here. The argument on the other side, that the

hanker must show how his right to lien arises, is completely

erroneous. The burden is on the other side; the right is a

general right ; it is for the other party to show that his is a case

of exception.

If exchequer bills are placed in the hands of hankers to do the

particular business with respect to them which it is the business

of a banker to perform, the lien at once attaches. A case of this

kind marks, in the plainest manner, the distinction between the

cases of the deposit of plate with a banker and the deposit with

him of bills of exchanoe, with a direction tu him to o;et in the

money as it becomes due on those bills. In the latter

["" 798] case there is no * doubt that the lien would attach, and so

it will in the case of the exchequer bill deposited with tlie

hanker to get interest upon and then to get exchanged. The case

of Dnvis V. Boioshcrt 5 T. R. 488 ; ante, p. 588 ; 2 R. R. 650, shows
what is the general right of a banker to lien upon securities of the

customer placed in his hands ; and the case of Bolland v. Bijgrave,

where Lord Tenterden delivered a judgment on this very point,

distinctly explains the true rule on which the decisions of the

Courts must proceed. In that case. Lord Tkxteki'EX, speaking
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of a banker who had made advances for a customer, said, Ey. &
Moo. 273, " I think that the banker who stands in this rehition

to a customer has a lien on any securities of tlie customer which

may for any purpose be phiced in liis hands.
"

[Lord Campbell. You admit that the lien did not exist while

the bills were locked up in the boxes in the bankers' strong-

room. Now, suppose Burn had told the bankers to get these bills

exchanged and to return them to the boxes, and tlie bankers had

promised to do so by twelve o'clock on a particular day, would

they have obtained a lien upon them by the fact that at ten

o'clock on that day the balance was turned in their favour ?] They

would not, if it was shown that there was any positive contract

to return the bills, at all events at twelve o'clock ; but they would

get the lien if there had been a mere delivery of the bills to get

them exchanged, without any such contract being made as to

their return at a particular time. [Lord Brougham. But is it

not the same thing if a man says, " Take the bill and get it

exchanged in the usual way" ? Does not the taking of the bills,

under such circumstances, amount to an undertaking on the part

of the bankers to return the bills as soon as the particular thing

for which the bills were entrusted to them has been per-

formed ?] It is not the same thing. In one case the * gen- [* 799]

eral right to lien would arise : in the other it would be

excluded by the particular terms of the contract. In the present

case the transaction was one so completely in the ordinary busi-

ness of bankers, and so free from the influence of any particular

contract, that the lien arose as of course, and for the plaintiff to

make out an exemption from its operation it is necessary for him

to show that the deposit w\as made upon a contract, that though

the balance should be against the customer, the lien of the banker

should not attach. [Lord Campbell. But was it not a part of

the contract that the new bills were to be restored ?] In all cases

whatever where property is entrusted by one man to another, it

is on an implied contract that it is to be returned on request, and

so far as that implied contract is concerned there is not a shadow

of distinction between property put into the hands of a person in

the ordinary course of his business and for a special purpose.

[Lord Campbell. You may argue that there is no distinction in

law, but there is plainly a distinction in fact. Lord Brougham.

Thus: if I put money into the liniids of my banker, he is my
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debtor to the amount of the money ; but that is not so with

respect to a bill of exchange put into a box in his house.] If a

bill of exchange and an exchequer bill were put into the hands

of a banker on the same day, he would be bound to deal with both

as the property of the person depositing them, and to restore both

on demand. [The Lord Chancellor (Lord Lyndhukst). It seems

to have been thought in the Court of Common Pleas that no repre-

sentation was here made that the customer had a right to deal

with them as his property.] The absence of any distinct repre-

sentation of that sort will not affect the case, if the deposit of the

bills can be treated as a deposit for the purpose of their being

used by the bankers in their character of bankers. The purpose

for which the deposit was made here established that fact. Jt is

supposed, on the other side, that these particular securi-

1* 800] ties were * delivered to the bankers under an implied

promise that they should be delivered back whenever the

mstomer might think proper to ask for them. To a certain

extent that is true. But that will not j^revent the lien from

attaching, for all deposits of property are impliedly subject to

that condition. [The Lord Chancelloi;. The i)roposition to

support your argument should be qualified thus: shall be returned

when demanded, provided that the balance shall not be against

the depositor. Lord Campbell. That would apply to all nego-

tiable securities deposited with a banker. You say that there is

no distinction between the deposit of an exchequer bill and other

negotiat.ile security to be locked up, and negotiable securities

which remain with the banker.] The qualification " to be locked

np, " is not to be introduced here ; that would be matter of special

direction. The act which takes place after the return to the

customer, must not be mixed up with the return itself.

The contract with the l)ankers is, that they will receive the

bills, and take care of them. The moment it is shown that

exchequer bills pass by delivery, and that it is the custom of

bankers, in the course of their business, as such, to change them,

the right to lien for a general balance is established. In Davis

V. Bowsher, 5 T. R. 488; ante, p. 588 ; 2 R R 650, the banker

selected some bills for the purpose of making advances on them,

and refused others
;
yet he claimed to keep those which he had

refused till he knew whether those on which he had made ad-

vances would be paid. There Lord Kexvon said that, in his



i:. C. VOL. 111.] SECT. I.— GEN EKAL LIEN. 60

J

No. 2. — Brandao v. Barnett, 12 CI. &, Fin. 800-802.

•opinion, a yeneral lien existed, unless special circumstances

showed tliat there was no lien ; Jourdain v. Lefcv/'e, 1 Esp. 65, and

Bosanquet \. Dudiiian, 1 Stark. 1, are to the same effect. And in

Boland v. Btjijrave, the circumstances appearing to raise the

doubt whether the bill was deposited for discount or

* safe custody, Lord Tenterden said, 1 Ey. & Moo. 272, [*801]
" If the right of the plaintiffs to recover depended on the

fpiestion, whether authority was given on the part of the customer

to the bankrupts [the bankers] to discount this bill, I should think,

as the case now stands, that I ought to direct the jury to find, as

fi (p.iestion of fact, whether this bill was delivered at the bank to

be discounted, or to be kept fur safe custody. But I am of opinion

that the right of the plaintiffs [the assignees of the bankers] to

recover, rests on other and independent grounds ;

''' and his Lord-

ship then added the expression of opinion already quoted. The

general lien of the banker, and the right it confers, were strongly

marked in the case of Collhis v. Martin, 1 Bos. & P. 648; 4

11. R. 752, w^here it was hsld, that, if A. should deposit bills

indorsed in blank with B. , his banker, to be received when due,

and the latter should raise money on them by pledging them with

C , another banker, and should afterwards become bankrupt, A.

could not maintain trover against C. for the bills. That case is

an answer to the argument <>n the otlier side, that no two persons

can by agreement between them, affect the rights of a third.

Tliat proposition was too broadly put; and the case jn.st cited

shows that, under certain circumstances, an agreement of that

kind will be held effectual. And Woohey \. Pole, 4 B. & Aid.

1, is an authority to show that there is no distinction between a

bill of exchange and an exchequer bill in respect of the lien of a

banker. There the bill was deposited by the owner with his

stockbrokers for tlie purpose of being sold; they, instead of sell-

ing it, deposited it at their bankers for advances, and afterwards

became bankrupts ; and it was held that the owner could not

recover in trover the bill from the bankers, for that an

€xche([uer l)ill, like bank* notes and bills of exchange. [* 802]

indorsed in blank, passed by delivery. [The Lord Chax-

CELLOR. In that case there was an express pledge.] That is so;

but the case shows, by being decided on the ground of such

instruments passing l)y delivery, that though the circumstances

may not be the some, the principle is.
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[The LoiiD Chancellor. The question liere seems to be

whether, for all purxjoses, a party, who is in possession of a nego-

tiable instrument, is to be considered as the owner of it. He
may pledge it, provided that all is done hondJide in making the

pledge : but are the circumstances here such as are equivalent to

an express pledge ?] They must be so considered in virtue of the

ordinary business of a banker, and of his established right of lien

over securities deposited in his hand in the way of his business.

[The Lord Chancellor. Suppose a man goes to a banker with

£1000 in bank notes, and says, I want to send this money into

the country, will you get these notes changed for a bank post

bill, and the banker says that he will ; but when the man goes

again to get the bank post bill, the banker says, I shall retain

these notes, or this bill, until you pay the balance which I new
discover to be against you.] That is either a case idem per idem

with the present, or the answer to it is, that what the banker

undertakes to do is not in the ordinary A\ay of his Imsiness.

[The Lords intimated that it wa.s in the ordinaiy way of the

banker's business.] Then it is matter of ]>arlicular contract.

[Lord Brougham. In the case supposed, the banker ought to

.say, I take the notes subject to my right of lien ; otherwise, he

waives it.] But here the banker had not merely to change the

bills, but to receive money on them, aiul he placed that money to

the credit of the customer. That was completely in the ordinarv'

way of his business, and no special contract intervened to afiCect

the transaction. It is admitted that a special contract

[* 803] may affect the general right. The * case of Vanderzee v.

Willis, 'i Bio. C. C. 21, is an instance of that sort; but

that shows that where the special contract does not intervene,

the general right applies. Besides which, the answer to that

case, as well as to L^icas v. Dorricn, 7 Taunt. 278; 1 B. Moore,

29, is, that they are not cases of negotiable securities, but that

in them the right of lien could only arise upon express contract.

Here the instruments were negotiable securities, passing by
delivery. The bankers had a right to deal with these bills as if

they were the property of Burn. Suppose the accounts had been
equal, but just as the bankers returned from the Exchequer Bill

Office with £2000 interest, a cheque of their customer for £1500'
had been presented, there can be no doubt that the bankers would
have been justified in paying thai <'iiofji;e out of the money thus.
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in their hands. This is in fact a clear case of dealiuir with

bviikers in the ordinary way of their Imsiness. IStcvenHoa v.

./>' a/rd.'),:k, 1 M & S. 535 ; 14 R. It 525, shows that the rule of

];iw is, that where a right to general lien exists in any person, it

is not taken out of him bv the fact that a particular thin" comiii''
«/ i or)

into his hands is received for a special purpose: if it comes into

his hands in the ordinary way of business, the right to lien

attaches. [The Lord Chancellor. Was it not the attorney's

duty there to receive the lease ?] It was no more his duty to

receive the lease than it was the duty of these bankers to receive

the exchequer hills, — it was a mere ordinary transaction in the

way of business, and so Lord Ellexborough describes it. 1 M. Oc

S. 543.

In the judgment in the Court of Common Pleas in this case,

the fact that an exchequer bill is transferable by delivery, is

admitted; yet it is supposed that, as there was no specific

pledge of these bills, no right of lien * arose. Such a [* 804]

doctrine is opposed to the principles of the law and to

decided cases. The Court of Exchequer Chamber dissented from

this statement of the law. 6 Man. & Gr. 667. Lord Denman,
who delivered the judgment now brought into this House on a

writ of error, summed up the facts of the case, and the law as

applicable to them, 6 Man. & Gr. 669 ; and then he stated it to

be " the custom of bankers, in the course of their trade as such,

to receive interest on exchequer bills, and to exchange them, and

that the delivery of the original bills, and the receipt of the sub-

stituted bills, were therefore both in the course of their business

as bankers; and they would have a lien on each set for the gen-

eral balance due to them as bankers, within the terms of the rule

above laid down, unless there were some special circumstances

which would. take this case out of its operation." There are no

such circumstances here. The bills were delivered for a special

purpose, but that purpose was the performance of a duty as

"bankers, for which they would be entitled to a commission, if the

course of business with London bankers admitted of such a mode

of remuneration. The bills were received in the ordinary course

of business, and were in the hands of the bankers to be dealt

with in discharge of their ordinary duty as bankers, and conse-

quently the right to lien attached, and the judgment of the Court

below must be affirmed.
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Sir T. Wilde replied.

Lord Campbell. The first question that arises upon this^

record is, whether judicial notice is to be taken of the general

lien of bankers on the securities of their customers in their hands ?

The exchequer bills, for which this action is brought, are fcund

to be the property of the plaintiff, and the defendants

[* 805] rest their defence on their * second plea, that they were

not possessed, &c. , relying on the lien claimed for the-

balance due to them from Edward Burn,

The usage of trade by which bankers are entitled to a general

lien, is not found by the special verdict, and unless we are to take

judicial notice of it, the plaintiff is at once entitled to judgment.

But, my Lords, I am of opinion that the general lien of bankers

is part of the law-merchant, and is to be judicially noticed, —
like the negotiability of bills of exchange, or the days of grace

allowed for their payment. When a general usage has been judi-

cially ascertained and established, it becomes a part of the law-

merchant, which courts of justice are bound to know and recognize.

Such has been the invariable understanding and practice in West-

minster Hall for a great many years ; there is no decision or

(lidnm to the contrary, and justice could not be administered if

evidence were required to be given totics qi/oties to .support such

usages, and issue might be joined upon them in eacli }iarticular

case.

It is hardly disputed that, under tlie plea of " not possessed," a

lien, where it exists, may be made available as a defence ; and,

therefore, if this special verdict sets forth facts which show that

by the law-merchant the defendants have a lien upon these

exchequer bills, the judgment in their favour ought to be affirmed.

But I am humbly of opinion that, upon the facts found, there wa»
no lien, and that the judgment ought to be reversed.

I do not, however, proceed upon the ground taken by the Court

of Common Pleas, — that these exchequer bills being the property

of Brandao, there was no lien as against him, although there

might have been as against Burn. I think that the defendants

were entitled to consider the exchequer bills as the property of

Burn, without any express representation by him to that effect.

Exchequer bills are negotiable securities passing by delivery.

The holder of negotiable securities is to be assumed to be
[* 806] * the owner, and third nrnti^? noh'ng hand fide may treau
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with him as owner. It is admitted that Burn might have

effectually sold these exchequer bills, or pledged them by an

express contract, without any representation that they were his own
property. But the right accjuired by a general lien is an implied

pledge, and where it would arise (supposing the securities to be

the property of the apparent owner), I think it equally exists if

the party claiming it has acted with good faith, although the

subject of that lien should turn out to be the property of a

stranger. I think that the just view was taken of this point by

the Judges in the P^xchequer Chamber, and that they were right

in holding the reasoning of the Judges in the Court of Common
Pleas upon this point to be untenable.

But I must confess that, after much anxious consideration, I

have come to the conclusion that the Judges in the Exchequer

Chamber have erroneously decided the question on which the

Court of Common Pleas expressed no opinion, and that the facts

found by the special verdict would not have entitled the defend-

ants to a lien, if the exchequer bills. had been the property of Burn.

Bankers most undoubtedly have a general lien on all securities

deposited with them, as bankers, by a customer, unless there be

an express contract, or circumstances that show an implied con-

tract inconsistent with lien. Lord Kenyon says, in Davis v.

Bowsher, 5 T. P. 491 ; ayitc, p. 591 ; 2 K. R. 650, " l)ankers have

a general lien on all securities in their hands for their generol

balance, unless there be evidence to show that any particular

security was received under special circumstances, which would

take it out of the common rule." And Lord Dexm.vn, in pro-

nouncing this very judgment in the Exchequer Chamber, sa}s,

6 Man. & Gr. 670, " If indeed there had been an agree-

ment, express or implied, inconsistent * with a right of [* 807]

lien, as to return them absolutely, at all events, to the

depositor, the case would have been different.

"

Now it seems to me, that, in the present case, there was an

implied agreement on the part of the defendants, inconsistent

with the right of lien which they claim. It should l)e recollected

that the exchequer bills for which the action is brought, are the

new exchequer bills, which the defendants obtained for the express

and only purpose of being delivered by them to Burn, that he

might deposit them in the tin box, of which he kept the key.

They not only were not entered in any account between Burn and
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tlie defendants, but they were not to remain in the possession of

the defendants; and the (Un'endnnts, in respect cf them, were

emi)h)yed merely to earry and hold till liu; dei)osit in the tin box

could be conveniently accomplished. AVhether this dei)osit was

to be made in the same hour in which the securities were obtained

from the Government, without ever being placed in a drawer

belonging to the defendants, or rd'lei' the lapse of some days,

seems to me quite immaterial, beaiing in mi ml tiie pur})ose for

which they were obtained, and for which they remained in the

defendants' possession. Nor can it make any diiVerence that on

the particular occasion out of which this action originated, from

the illness of lUn'n, so long a time ehuised fi'om the obtaining of

the securities, without their being demanded by him, for the

purpose of being locked u]i in the tin box; for if the defendants

had not a right of lien ujion them the moment they obtained

them, the actual lien cleaily could not afterwards be claimed

when his account had been overdraw n. Nor, I presume, can any

weight be attached to the circumstance that the tin box, in

which the exchequer bills were to be locked up, and of which

Burn kept the key, remained in the house of the defendants.

Were not these exchecjuer bills obtained by the defend-

[* 808] ants to be delivered to Ihirn who was liimself * to be the

depositary and custodian of them ? Bankers have a lien

on all securities dejiosited with them as baid<ers ; but these

exchequer bills cannot Ite considered to have been deposited with

the defendants as l)ankers.

During the arj^Miment in the Ivxchequcr ('Inunber it was vcrv

properly admitted by Sir Fit/koy Kki,i.v, that ''
if bills of

exchange were delivered to a banker, merely for the jiurpose of

being deposited in a box, there could be no lien. " Does it signify

whether the defendants were to deposit the securities in the box

themselves, or to deliver them to Burn for that ]nirpose ? I

think, that, under sucli circumstances, Imnkcrs actiuii'c no lien,

either upon the l)ills to be exchanged ov the bills received in

exchange. It is hardly denied that if there had been an cxjuess

undertaking by the defendants to exchange the l>ills and to return

the new ones as soon as obtained to Ihirn, that he might lock

them u|), no lien would have been ac(|uir('d. IJiit the s])ecial

verdict shows the course of dealing between them, and raises an

implied promi.se on their \M\ri which ojierates as if it was express.
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This seems to me to be like the case put of bank notes given to a

V)anker to pioc.urc a bank imsl-bill fur a customer, or a promise by

a ])urchaser to pay ready money, wliich excludes set-o(T; tiiere

could be no implied right inconsistent with a positive obligation.

It certainly would lie most inconvenient it' a licui could be

claimed under such circumstances, for then an agent, holding

exchequer bills for another, could not, although he kept them

carefully guarded under lock and key, employ a person who hap-

pened to be a banker to get them exchanged ; for if he did —
without being aware that he was acting improperly — he might

commit a crime for which he would be liable to very serious

punishment.

Much stress was laid upon the finding that " it is the custom

of bankers, in the course of their trade as such, to receive

the interest upon exche([ucr l)ills for their * customers, [* 809]

and to exchange the exchecpier bills when such interest is

paid," but there is no finding that the exclie([uer bills for which

this action is brouglit and on whicli the lien is claimed were in

the possession of the defendants in the course of their trade as

bankers, or that it was their duty as bankers to [)erform these

offices. I think that the transaction is very much like the

deposit of plate in locked chests at a l)anker's. A special verdict

might find that it is the custom ol bankers, in the course of their

trade as such, to receive such deposits from their customers, but

I do not think tliat from that finding a general lien could be

claimed on the plate chests. In both cases a charge might be

made by the bankers if they were not otherwise remunerated for

their trouble.

I further beg leave to observe, that in a course of dealing like

this, where the old exchequer bills are immediately to be

delivered to the Government and the new exchequer bills to be

locked up in the box of the customer, it can hardly be supposed

that the bankers will acce})t or pay bills of exchange for their

customer on the credit of securities that in the usual course of

dealing are for so short a time to be in their custody.

No reliance, I think, can be placed on the circumstance of the

interest received on the old excheciuer bills going to the credit

of the account of the customer; f^ir while he gives the bankers

the interest to keep for him with one hand, he locks up the new

exche([uer bills in his tin box with the other.

VOL. III. — '-'A)
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Upon the whole, my Lords, I should humbly advise your Lord-

ships to give judgment for the plaintiff in error. This judgment

will leave untouched the rule that bankers have a general lien on

securities deposited with them as bankers, but will prevent them

from successfully claiming a lien on securities delivered to them

for a special purpose inconsistent with the existence of tlie lien

claimed.

[*810] * I move your Lordships that the judgment of the Court

of Exchet|uer Chamber be reversed.

Lord Lyndhurst. My Lords, I entirely concur in the opinion

which has been so clearly and so fully expressed by my noble and

learned friend.

With respect to some of the points in this case, no doul)t what-

ever can be, I think, for a moment entertained. There is no

question that by the law-merchant, a banker has a lien for his

general balance on securities deposited with him. I consider this

as part of the established law of the country, and that the Courts

will take notice of it : it is not necessary that it should be pleaded,

nor is it necessary that it should be given in evidence in this

particular instance : therefore, as to that part of the case, I think

it is entirely free from doubt.

The only question, therefore which remains to be considered is,

whether the facts of this case bring this deposit within the gen-

eral rule. I think that the reasoning of my noble and learned

friend is decisive upon that subject, and that the circumstances

of the case are not within the general rule : the deposit in this

instance was not such, under all the circumstances, as to give the

banker a lien upon the exchequer bills ; they were deposited in a

box, they were kept under lock and key, the key was not kept by

the banker, but it was kept by the party, Mr. Burn. From time

to time he called, for the purpose of taking the exchequer bills

out of the box, in order that he might receive the interest upon

tliem ; or if the bills were called in by tb.e government in order

that they might be exchanged for others. lie himself attended

upon those occasions, took the bills out and delivered them for

that special purpose to the banker. They were always returned

almost immediately : the first time that he applied at the bank

after a transaction of this kind, they were delivered to

[*811] him. and were replaced under *lock and key in the same

place of deposit. It is imyiossible, considering how this
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business was carried on, that we can come to any other con-

clusion than this, — that it was an understanding between the

parties that the new bills were to be returned after the interest

was received, or after the old bills had been exchanged. If so—
if that was the understanding — or if that was the fair inference

from the transaction, it is (piite clear that there could be no lien

;

that it does not come within the general rule ; and what my noble

and learned friend lias stated, I think is perfectly correct, that

although from the accidental circumstance of the illness of Mr.

Burn these particular bills happened to remain for a longer period

in the hands of the bankers than was usual, that accidental cir-

cumstance alone will not vary the case, nor give the bankers a

lien, if under other circumstances that lien would not attach.

1 therefore entirely concur in the judgment of my noble and

learned friend. Judgment of the Court below reversed.

ENGLISH NOTES.

Where the rights of third parties intervene, the lien can .only be

made available to satisfy an actual indebtedness, existing at the time

when the third parties make their claim. Jeffri/es v. Af/ra and Master-

man's Bank (1866), L. R., 2 Eq. 674, 35 L. J. Ch. 686.

The lien is not necessarily limited by an express agreement that

certain securities shall be appropriated to a specific account. Jo7ies v,

Peppercorne (1858), Johns. 430, 28 L. J. Ch. 158 ; R>' European Bank,
Agra Bank Claim (Ch. App. 1872), L. E., 8 Ch. 41. But the terms

of a security taken by bankers may oust their claim to a general lien.

WyJdev. Radford (1863), 35 L. J. Ch. 51; London Chartered Bonk
of Australia v. White (P. C. 1879), 4 App. Cas. 413, 48 L. J. P. C.

75; In re Bowes, Earl of Sfrnthmore v. Vane (1886), 33 Ch. D.

586, 56 L. J. Ch. 143. The lien does not extend to the contents of

boxes, deposited with bankers for safe custody. Leese v. Martin (1873),

L. K, 17 Eq. 224, 43 L. J. Ch. 193.

A banker has no lien on numiments casually left at his house of.

business, after he has refused to advance money on other securities.

Lucas V. Dorrien (1817), 7 Taunt. 278.

Bankers have no lien on the deposits of a partner ou his separate

account, for a balance due to the bank from a firm of which the depositor

is a member. Addis v. Kniyht (1817), 2 Mer. 117, Watts v. Christie

(1849), 11 Beav. 546, 18 L. J. Ch. 173.

Where a bank has several branches and a customer has a separate

account at two branches, the lien extp-vU so as to entitle the bauk to
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combine the two accounts and strike a balance. Garnett v. McKewan
(1872), L. K., 8 Ex. 10, 42 L. J. Ex. 1. This is based upon the ground

that, except for certain special purposes, the branches form with the

head office one corporation or firm. Prince v. Orienttd J]ank Corpora- ^
tioH (P. C, 1878), 3 App. Cas. 325, 47 L. J. P. C. 42.

AMERICAN NOTES.

The principal cases are cited by Mr. Morse (Banks and Banking, §§ 324,

325), and by Mr. Jones (Liens, § 241), to the general doctrine of banker's

lien, and are supported hy Ford v. Thornton,'^ Leigh (A'irginia), 695 ; State

Bank v. Armstrong, 4 Devereux (North Carolina), 519; Commercial Bank of

Albany v. Hughes, 17 Wendell (New York), 94; Whittington v. Fanners' Bank,

5 Harris & Johnson (Maryland). 489 ; Bank of U. S. v. Macalesler, 9 I'enn.

St. 475; National Bank v. //*.>. Co., 104 United States, 51. But it Avas held in

Fourth Nat. Bank v. Cit)j Nat. Bank, ()8 Illinois, 398, tliat the lien does not

extend to moneys on deposit, but only to collateral securities, the court

observing: " The credit must be given on the credit of the securities or valu-

ables either in possession or expectancy. ... To deny to the holder of a bank

check bath a legal and equitable right, after presentation of the check, to the

money of the drawer in the hands of the banker, would destroy the most

valuable feature of bank deposits and checks." In Bank v. Macalester, supra,

the bank received funds from the State of Illinois for the special purpose of

paying a certain debt of the State. Held, that the bank could not refuse to

honour the claims of coupon-holders foi' that debt on the ground of a prior

debt of the State to the bank. The Court said :
" As long as the deposit is

permitted to remain in their hands, they are the agents of the holders of the

coupons to the amount of the fund set apart for their jjayment. It would

be a culpable breach of trust to appropriate the fund to any other purpose,

and especially to apply it to their own use." Citing Daris v. Bowsher, 5

T. R. 492 ; ante, p. 588 ; 2 R. R. 650.

The banker has no lien on securities pledged for the payment of a particu-

lar debt. Brown v. New Bedford Inst., 137 Massachusetts, 262. approving

Brandao Y. Barnett: Wijckoff x. ^4jt//<i9»?/, 90 New York, 442. '"The general

lien is limited and defined by the express contract." Jones on Liens, § 251.

Overton on Liens cites Davis v. Bowsher, (p. 103), saying: "Banks have, as a

rule, the title to moneys paid into their possession on general deposit ; but

where the appropriation is made by the depositor in advance, the bank is

bound to apply it to that particular purpose." See Davenport v. Bank of

Buffalo, 9 Paige, Chancery (New York), 12; Dawson v. Real Estate Bank, 5

Arkansas, 283 ; McDowell v. Bay\k of Wilmington, 1 Harrington (Delaware),

369. Mr. Morse says (Banks an<l Banking, § 325) :
" The English cases

eliminate from the operation of the lien all property which comes into the

banker's hands plainly ear-marked or appropriated for any special purpose."

This limitation is also recognized by Mr. Daniel (Neg. Inst., § 334 b), citing

additionally Reynes v. Dumont, 130 United States, 391 ; Cont. A'at. Bank v.

Weems, 69 Texas, -ISf) ; Carroll v. /!,uik. 30 \\'est Virginia. .52(1. In Kentucky
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it is held that the baukei- has no lien on a surplus of securities pledged for a
particular loan after paying that loan, for a general balance on other claini.s.

Masonic Snv. Bank v. Bangs, 84 Kentucky, 137. But in Pennsylvania this

species of lien is not recognized. Hackelt v. Reynolds, 114 Penn. St. 0^2.

Section II.— Dutij of Custody.

N^o. ;3. — GIBLIN V. M'MULLEN.

(p. C. APP. FROM VICTORIA, 1869.)

RULE.

Bankers who receive securities by way of deposit for

safe custody gratuitously— not making any charge for

commission or having any lien on the securities — are not

responsible for any higher degree of care than a reasonable

prudent man may be expected to take of property of the

like de.scription.

Securities to bearer contained in a box deposited with

a bank by a customer were stolen by the cashier who had

access to the strony; room. This ca.shier had been long; in

the service of the bank and borne a good character. The

key of the box was in the custody of the customer, and it

did not appear how the cashier had got access to the con-

tents. It was held that there was not evidence to go to a

jury of such negligence on the part of the bank as to make
them liable.

Giblin v. M'Mullen.

38 L. J. P C. 2.-3-.30 (.* c. L. R 2 V. C. .318 ; 21 L. T. 214 ; 17 W. R. 44.'))

This i.s an appeal from a judgment of the Supreme Court [25]

of the colony of Victoria.

The action was brought by Richard Lewis, since deceased, against

the respondent as inspector of the Union Bank of Australia to

recover damages from the Union Bank of Australia.

The first count of th^ declaration charged the bank with negli-

gence as bailees for reward, and the second count as gratuitous

bailees in keeping c-'^rtnin (P.l.r.Mi,iv'.< of thf said Richard Lewis,
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whereby the same were lost. To this declaration the respondent,

as such inspector, pleaded a traverse of the delivering to, and

receipt by the bank of the debentures, and also not guilty, upon

which pleas issue was joined.

The issues came on to be tried on the 8th of November, 1865,

before the Chief Justice of the Supreme Court, and evidence, both

oral and documentary, was given, and the jury found that the

bankers wei'C not bailees for reward, and gave a verdict for the

said Richard Lewis for £10,450. The Supreme Court subsequently

granted a rule nisi to set aside the verdict and enter a nonsuit,

wliich ruk: was made absolute, and on the 18th of JMay, 1867,

final judgment was signed for the respondent.

Richard Lewis petitioned the Supreme Court for leave to appeal.

and such leave was granted. Richard Lewis died at Hobart Town,

on the 8th of November, 1867, having made his will, whereby he

appointed the appellants his executors.

The facts of the case are stated in the judgment of their

Lordships.

The Solicitor-General (Sir J. Coleridge), "Watkin "Williams and

Beresford, for the appellants. The evidence given at the trial was

sufficient to support the verdict of the jury. The question of

negligence is one of fact for the jnry, and the finding of the

jury in favour of the appellants should not have been disturbed.

The rule to set aside the verdict and enter a nonsuit ought to have

been discharged. The appellants are entitled to judgment for the

amount of the damages found by the jury. They referred to

J^hiells V. BlacUurn, 1 H. Bl. 158 ; 2 R. R. 750 ; Fn>^tcr v. The Essex

Banlc, 17 Mass. Rep. 479; Doorman v. Jenkins, 2 Ad. & E. 256:

4 L. J. (N. s.) K. B. 29; Willson v. Brett, 11 ]\L & W. 113;

12 L. J. Ex. 264 : Beal v. TJie South Devon Baili'yii/ Companij, 3 H.

& C. 337 ; The Peninsula}' and Oriental Company v. Shand,o M(jo.

P C. C. 272 ; Grill v. The Iron Screiv CoUierij Company, L. R., 1

(\ P. 612 ; 37 L. J. C P. 205 ; and Dansey v. Richardson, 3 El. &
B 144 ; 23 L. J. Q. B. 217.

]\Iellish, J. Brown and "W. Murray, for the respondent. There

was no sufficient evidence that the debentures were in the custody

of the bank at the time they were stolen. There was no evidence

of .a bailment of the debentures to the bank on the terms

[*26] alleged in the secoiul mnnt. Tliere was no * sufficient evi-

dence tliat the l'nn'< k nt tlie debenture.^ in a negliijent



K. C. VOL. III.] SECT. II. — DUTY OF CUSTODY. 615

No. 3. — Giblin v. M'MulIen, 38 L. J. P. C. 26.

manner, as alleged in the second count of the declaration. If the

debentures were stolen by a clerk from the bank whilst in the

custody of the bank, the bank is not liable for the loss without

negligence ; and there was no evidence of negligence. Tliey re-

ferred to Cogrja V. Bertuird, ] Smith's Lead. Cas. 171 ; Ld. Raym.

909 ; Finucane \. Small, 1 Esp. 315 ; Toomei/ v. 2%c London,

Brighton and South Coast Hailwag Compang, 3 C. B. N. S. 146
;

27 L. J. C. P. 39 ; Cormnan v. The Eastern Counties Railway

Comqjang, 4 H. & N. 781 ; 29 L. J. Ex. 94 ; Cotton v. Wood, 8 C. B.

X. S. 568 ; 29 L. J. C. P. 333 ; and Crafter v. The Metropolitan

Railway Corn-pang, L. R., 1 C. P. 300 ; 35 L. J. C. P. 132.

Cur. adv. vidt.

Lord Chelmsford now (Feb. 19) delivered the judgment of

their Lordships. — This is an appeal from a judgment of nonsuit

of the Supreme Court of the colony of Victoria, in an action by

the appellant's testator against the respondent. The action was

brought against the defendant, as inspector of the Union Bank

of Australia, to recover damages for the negligent keeping of cer-

tain railway debentures delivered to the bank to be safely kept

and taken care of. The plaintiff who resided at Hobart Town, in

Tasmania, had an account with the Union Bank of Australia from

the year 1857. From the earliest period of his becoming a cus-

tomer of the bank he had placed in their care a box, of which he

kept the key, containing securities, deeds and debentures. The

bank received no consideration for taking care of the deposits of

their customers. In the month of January, 1862, the plaintiff'

purchased the railway debentures in question and put them in

his box. The box appears always to have been ke]>t in n strong

room underground, in which the boxes of other customers of the

bank were placed. There were also in this strong room the man-

ager's box, containing bills for discount and collection, worth

from £1,500,000 to £2,500,000, teller's boxes, worth £50,000 and

securities of the Royal, Central and Agra banks, in which the

Union Bank was interested. The access to this room could only

be obtained by passing through a compartment of the office which

was separated from the part where the clerks were employed by a

partition about five feet high. In this compartment Fletcher, the

cashier, always sat during bank hours, and a messenger slept

there durinff the niulit. There v/as a wooden door in this com-



616 BANKEK.

No. 3. — GibUn v. M-MuUen, 88 L. J. P. C. 26, 27.

partuieut, which opened upon a flight of steps leading to the

room where the plaintiff's box was deposited. This room had

two iron doors, which were opened by separate keys. Fletcher

always kept the key of the wooden door, and also, during tlie

day, the keys of the two iron doors, but at the time the deben-

tures in question were placed in the box one of the keys of the

iron doors only was kept by him at niglit, the other being taken

care of by another officer of the bank. Beyond the room where

the box was, there were two other rooms ; in the outer of the two,

uncoined gold was kept, in the inner, bullion and unsigned notes

of the bank. The manager kept the key of the outer of these

two rooms, and one of the directors of the bank that of the inner

one. The plaintiff' had frequent opportunities of .seeing how and

where his box with the debentures was kept. The customers

were permitted to have access to their boxes during the bank

hours, but always in the presence of a bank clerk. The plaintiff

occasionally went down to the strong room to take the coupons

from his debentures for collection, but generally the box was

brought up to him. The coupons, when taken from the debentures,

were always given by the plaintiff to Fletcher to collect for him.

On the 19th of April, 1864, the plaintiff went to the bank and

asked for his box ; Fletcher brought it to him. The plaintiff

opened the box, took out his debentures and carried them away.

He then cut off tlie coupons, took back the debentures, replaced

them in the box, locked it, and gave the coupons to Fletcher to

collect for him as usual. Before the plaintiffs next visit to the

bank, Fletcher had abstracted the debentures. The exact time

at which this act of dishonesty was committed cannot be ascer-

tained, but it must have been before the month of July, 1864, as

Fletcher then left the bank on leave of absence and never

[* 27] * returned. Up to the time of his leaving he had always

maintained a good character. The plaintiff did not come
again to the bank till the 3rd of July, 1865. He then went into

the strong room and took out of his box some gas shares. On
the following day he returned to the bank and had his box
brought up to him, when he discovered that the debentures were
gone. All the material facts above stated were proved in the

course of the plaintiff's case,— that the bank were gratuitous

bailees, that the plaintiff had known for ycar,^ the manner in

which the bank kept the property of their custon;ers d'qiosited
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with them, and the means which they employed for its protection,

and that the debentures were dishonestly taken away by Fletcher.

At the close of the plaintiff's case the counsel for the defendant

applied for a nonsuit, ou the ground that the bank being gratuit-

ous bailees no evidence had been given of such negligence as would

render them liable for the loss of the debentures. The Judue

refused to stop the case, but reserved leave to the defendant to

move to enter a nonsuit. The defendant thereupon went into his

case and called witnesses. The only material additions which he

made to the facts proved by the plaintiff's witnesses were, the

keeping in the strong room in which the plaintiff's box with the

debentures w\as placed, not only of the boxes of other customers,

but also of the before-mentioned valuable property belonging to

the bank ; the good character of Fletcher, and his leaving the bank

in the end of the month of July, 1864; and that after Fletcher

left, but before the loss of the plaintiff's debentures was discovered,

a rule was made in the bank that two clerks instead of one (as

formerly) should go with a customer wishing to examine his box

in the strong room. The jury found a verdict for the plaintit!

upon an issue as to the delivery of the debentures to be kept by

the bank without reward, and also upon the plea of not guilty

(which raised the question of negligence) ; and they assessed the

damages at £10,450.

The defendant, upon the leave reserved at the trial, moved for

and obtaineil a rule from the Supreme Court to set aside the ver-

dict, and to enter a verdict for the defendant or a judgment of

nonsuit. That rule was afterwards made absolute, the Chief

Justice stating tl)at, " in the opinion of the Court, the defendant

was entitled to a verdict; but that as at the trial, when leave to

enter a verdict was reserved, there was an understanding that the

rule, if absolute, should be for a nonsuit, and not to enter a verdict,

the rule would be absolute accordingly." In the argument of the

n])peal, the counsel for the appellants, adtnitting tliat tlie bank

were gratuitous bailees, and therefore not responsible except for

tlie highest degree of negligence, usually styled "gross negligence,"

insisted that it was a question of fact for the jury whether the

bank had been guilty of this species of negligence, and that the

Judge would not have been justified, at the close of the plaintiff's

case, in withdrawing the question from the jury and directing a

nonsuit; and tliat nfter the defendanfs case iiad been gone into,
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and the jury liad pronounced a verdict upon all the evidence on

both sides, it was not competent to the Court to give a judgment

of nonsuit, or to do more than to direct a new trial upon the ques-

tion of negligence. The learned counsel contended that the hank

had been guilty of negligence, because, there being two iron doors

with protecting locks to the strong room where the plaintilfs

debentures were, the cashier was permitted to keep both keys.

And they urged that the bank liy their own act admitted that

they had not been sufficiently careful, as, after Fletcher left, they

made a rule that two clerks should always accompany the cus-

tomers to the strong room instead of only one, as had previously

been the practice.

The first question to be considered is, whether tlie Supreme

Court was right in directing a nonsuit to be entered. It was the

duty of the Court to do what the Judge ought to have done at the

trial ; and if, at the close of the plaintiffs case, tliere was not evi-

dence upon which the jury could reasonably and properly find a

verdict for him, the Judge ought to have directed a nonsuit. For-

merly it used to be held that, if there were what was called a

scintilla of evidence in support of a case, the Judge was bound

to leave it to the jury. But a course of recent decisions— most of

wjiich are referred to in the case of Rijdcr v. Womhiccl!

[* 28] L. K., 4 Ex. 32 ; 38 L. J. Ex. 8 — has established a more * rea-

sonable rule, viz., that, in every case, before tiie evidence is

left to the jury there is a preliminary question for the Judge, not

whether there is literally no evidence, Init whether there is any

upon which a jury can properly proceed to find a verdict for the

party producing it, upon wdiom the onus of proof is imposed. If,

therefore, the plaintiffs' evidence in this case was such that the

Judge ought to have considered that it fell short of proving the

bank to have been guilty of that species of negligence which

would render them liable to an action, he ought to have with-

drawn the case from the jury, and directed a -nonsuit. But the

appellants' counsel insisted that, as the defendant at the trial did

not rest upon his objection to the sufficiency of the plaintiffs case,

but went into evidence of his own, he did it at his peril ; and that

if he proved any facts which were favourable to the plaintiff, they

might be used in answer to the application to the Court for a

nonsuit, upon the leave reserved at the close of the plaintiffs case.

It is unnecessary to determine v. luthcr this position is correct or
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not, because the counsel for the respondent agreed that the appel-

lants' counsel might be at liberty to use in argument any tacts

which they couhl extract from the defendant's evidence in supimrt

of their case. IJut it may be convenient to see how tlie plaintil'l's

case stood upon his own evidence, before considering whether it

was at all improved by any facts obtained from the defendant's

witnesses. Did the plaintiff, then, give any evidence of the bank

having been guilty of that degree of negligence which renders a

gratuitous bailee liable for the loss of property deposited with

him? From the time of Lord Holt's celebrated judgment in

Cogjs V. Bernard, in which he classified and distinguished the

different degrees of negligence for vvhich the different kinds

of bailees are answerable, the nes;ligence which must be estab-

lished against a gratuitous bailee has been called " gross negli-

gence." This term had been used from that period, without

objection, as a short and convenient mode of describing the degree

of responsibility which attaches upon a bailee of this class. At

last. Lord Ckanworth (then Baron PtOLFK), in the case of Wilson, \.

Brett, objected to it, saying that lie " could see no difference

between negligence and gross negligence ; that it was the same

thing, with the addition of a vituperative epithet." And this

critical observation has been since approved of by other eminent

judges. Of course, if intended as a definition, the expression

"gross negligence' wholly fails of its object. But as there is n

practical diflerence between the degrees of negligence for which

different classes of bailees are responsible, the term may be usefully

retained as descriptive of that difference, more especially as it has

been so long in familiar use, and has been sanctioned by such high

authority as Lord Holt, and Sir William Jones in his " Essay on

the Law of Bailments." In the case of Grill v. the General Iron

Screiv Collier Covipanjj, Mr. Justice WiLLES, after agreeing

with the dictitm of Lord Cranworth, and stating that the same

view of the term " gross negligence " was held by the Exchequer

('hamber in Seal v. The South Devon Railway Co^npany, said :

"Confusion has arisen from regarding negligence as a positive

instead of a negative word. It is really the absence of such care

as it was the duty of the defendant to use." It is hardly correct

to say that the Court of Excherjuer Chamber, in the case referred

to, adopted the view of Lord Cr\xwoi{ph as to the impropriety of

the term "gross negligence." Y^r .Tnstii'e Crompton, in delivering
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the opinion of the Court, said :
" It is said that there may be diffi-

culty in defining what gross negligence is ; but 1 agree in the

remark of the Lord Chief Baron in tlie Court below, where he

says, ' There is a certain degree of negligence to which every one

attaches great blame. It is a mistake to suppose that things are

not different because a strict line of demarcation cannot be drawn

between them ; '

" and he added, " For all practical })urposes the

rule may be stated to be, that the failure to exercise reasonable

care, skill, and diligence is gross negligence." Mr. Justice Mon-
tague Smith, in the case in which the above-mentioned observa-

tions of Mr. Justice Willes were made, said: "The use of the

term 'gross negligence' is only one way of stating that less caie

is required in some cases than in others, as in the case of gratui-

tous bailees, and it is more correct and scientific tn define the

degrees of care than the degrees of negligence." The epithet

"gross" is certainly not without its significance. The neg-

[* 29] ligence for which * according to Lord Holt, a gratuitous

bailee incurs liability is such as to invohe a breach of con-

fidence or trust, not arising merely from some want of foresight or

mistake of judgment, but from some culpable default. Xo advan-

tage would be gained by substituting a positive for. a negative

phrase, because the degree of care and diligence which a bailee

must exercise corresponds with the degree of negligence for which

he is responsible, and there would be the same difficulty in defin-

ing the extent of the positive duty in each case as the degree of

neglect of it which incurs responsibility. In truth, this difficulty

is inherent in the nature of the subject, and, though degrees of

care are not definable, they are with some approach to certainty

distinguishable; and in every case of this description in which the

evidence is left to the jury, they must be led by a cautious and

discriminating direction of the Judge to distinguish, as well as

they can, degrees of things which run more or less into each

other.

It is clear, according to the authorities, that the bank in this

case were not bound to more than ordinary care of the deposit en-

trusted to them, and that the negligence for which alone they

could be made liable would have been the want of that ordinary

diligence which men of coniinon prudence generally exercise about

their own affairs.

The case re.sembles verv closelv one that was mentioned hv the
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counsel for the respondent, which was decided in the Supreme Ju-

dicial Court of Massachusetts, the case of Foster v. Tlte Essex Bank.

The plaintiff in that case deposited with the bank, for safe cus-

tody, a cask containing a quantity of gold doubloons. This was

placed with other deposits in a vault in the bank, and the agent of

the plaintiff was in the habit of coming to the bank to see that liis

deposit was safe. There was no evidence how the vault was se-

cured. Whenever the plaintiff gave orders to the bank (which he

frequently did) to deliver some of the gold doubloons deposited,

the cask was opened by the cashier or chief clerk, who delivered

the doubloons pursuant to the orders. The cashier and chief

clerk, both of whom had previously sustained a fair reputation,

fraudulently took from the cask doubloons to the amount of 32,000

dollars, with which they absconded. The action was tried upon

the general issue, and tlie jury found a special verdict. The court,

after argument, gave judgment for the defendants. The Chief Jus-

tice, who delivered the opinion of the court, entered fully into the

law of bailments applicable to the case, holding that " as far as the

bank was concerned, the deposit of the gold was a mere naked

bailment for the accommodation of the depositor, and without any

advantage to the bank which could tend to increase its liability

beyond the effect of such a contract." ' That the bank was an-

swerable only for gross negligence or for fraud, whicli will make a

bailee of any character answerable, and that gross negligence cer-

tainly could not be inferred from anything found by the verdict,

as the same care was taken of the plaintiff's property as of otlier

deposits, and of the property belonging to the l»nnk itself." And
the court held that the bank was not responsible for the fraud or

felony of the cashier and clerk, as when they abstracted the plain-

tiff's gold from the cask they were not acting within the scope of

their employment; "and the bank was no more answerable for

their act than it would have been if they had stolen the pocket-

book of any person wbo might have laid it upon the desk while

he was transacting some business at the bank."

Their Lordships entertain no doubt that it was the duty of the

Judge at the close of the plaintiff's case, upon the application of

the counsel for the defendant, to liave ordered a nonsuit, or if the

plaintiff refused to be nonsuited, to have directed the jury to find

a verdict for the defendant, as there was an entire failure of evi-

dence of the want of that ordinary care which tlie bank was bound

to bestow upon the plaintift's deposit.
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But the Judge having refused to nonsuit, the defendant there-

upon went into his case, and called witnesses, and having done so

the counsel for the appelhihts contend that there being evidence

on both sides, the question could not be withdrawn from the jury,

and that as the Judge could not have nonsuited at that stage of

the trial it was not competent to the Supreme Court to give a

judgment of nonsuit. It is not, however, correct to say that the

Judge could not have nonsuited the plaintiff after the defendant

had entered upon his case, as it was decided in the case of

[*30] Davis v. * Hardy, 6 B. & C. 225, that the evidence given

by a defendant may be used for the purpose of a nonsuit.

The defendant's evidence added to the plaintiffs case the im-

portant fact that in the strong room in which the plaintiff's

debentures were kept, there were, besides the boxes of other

customers, bills, securities, and specie, the property of the bank, to

a very considerable amount. It may be admitted not to be suffi-

cient to exempt a gratuitous bailee from liability that he keeps

goods deposited with him in the same manner as he keeps his

own, though this degree of care will ordinarily repel the presump-

tion of gross negligence. But there is no case which puts the

duty of a bailee of this kind higher than this, that he is bound to

take the same care of the property entrusted to liim as a reasona-

bly prudent and careful man may fairly be expected to take of his

own property of the like description. This was in effect the ques-

tion left to the jury in Doorman v. JenJcins, where Lord DenmaN
told them that " it did not follow from the defendant's having lost

his own money at the same time as the plaintiffs, that he had

taken such care of the plaintiff's money as a reasonable man

would ordinarily take of his own, and that the fact relied upon

was no answer to the action if they believed that the loss occurred

from gross negligence."

No one can fairly say that the means employed for the protec-

tion of the property of the bank and of the plaintiff were not such

as any reasonable man might properly have considered amply suffi-

cient. But the appellants' counsel insisted that the fact appear-

ing for tlie first time in the defendnnt's case, that the bank, after

Fletcher had abused the confidence reposed in him, had introduced

additional precautions to prevent the recurrence of a similar act of

dishonesty, amounted to an admission that their former safeguards

were not such as prudent men ought to have been satisfied with.
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This argument goes the length of contending that if a gratuitous

depositary does not multiply his precautions so as not to omit any-

thing which can make the loss of property entrusted to liini next

to impossible, he is guilty of gross negligence.

Their Lordships are clearly of opinion that the plaintifi' failed

upon his own evidence to prove a case of negligence against the

bank, and that the evidence produced by the defendant showed

more strongly the absence of any such negligence for which they

would have been liable. They will, therefore recommend to her

Majesty that the judgment appealed from be affirmed, and the

appeal be dismissed with costs.

ENGLISH NOTES.

Where certificates of shares were deposited for safe custody with a

banking company, which undertook to receive the dividends for a small

commission, the company was held to be a bailee for reward and liable

upon that footing for negligence. In re Uiilted Seroice Cornpany,

Johnston's Claim (L. J. 1870), L. R., 6 Ch. 212, 40 L. J. Ch. 286.

AMERICAN NOTES.

The doctrine of the principal case is geiierallj^ held in this country- The

leading case is Foster v Essex Bunk, 17 Massachusetts, 479 ; Am. Dec 168

(a. d. 1621), ill which the Court pronounced the case to be unprecedented,

and it was held that where a cask containing a quantity of gold coin wa.s

deposited in a bank for safe-keeping, in accordance with practice, and the

gold was fraudulently taken out by the cashier, the bank was not liable there-

for to the depositor. This doetrine has also been adjudged in more recent,

years under the National Banking Act. Scott v. Nat. Bank of Chester, 72

Penn. St. 471 ; 13 Am. Rep. 711 ; Nat. Bank v. Ocean Batik, 60 New York,

278; 19 Am. Rep. 181 ; First Nat. Bank v. Gra:ham,79 Penn. St. 106; 21 Am.

Rep. 49; First Nat. Batik v. Rex, 89 Penn. St :308; 33 Am. Rep. 767; Turner

V. First A'at. Bank,2() Iowa, 562 ; Chaltahooche Nat. Batik v. Sc/i /<?//, r)S Georgia,

369 ; Merchants' Nat. Bahkv. Guilmartin, Georgia Supreme Court. 17 Lawyers'

Reports Annotated, 322. But see to the contrary. Wiley v. First Not. Bank,

47 Vermont, .546 ; 19 Am. Rep. 122; Whitney v. First Nat. /irniZ-. -m Vermont,

1.35 ; 45 Am. Rep. .598.

In Merch. Nat. Bank v. Gnibnartin. supra, it was held that the bank was not

liable for a special deposit, received through the cashier for gratuitous safe-

keeping and return to the depositor on demand, although the cashier stole or

fraudulently appropriated it to his own use, provided the liank exercised due

diligence in the selection and retention of the cashier, and his fraudulent act

was without the knowledge or consent of the other officers. Citing the prin-

cipal case, and Preston v. Prather, 137 United States, 604.

But a bank is liable in such case lor gross negligence. Pattison v. Syracuse
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jYat. Bank, 80 New York, 82 ; 36 Am. Rep. 582 ; First Nat. Bank v. Graham.

85 Penn. St. 91 ; 27 Am. Rep. 628, affirmed by the United States Supreme

Court, 100 United States, 699. The Court in the last case observed

:

" Corporations are liable for every wrong they commit, and in such cases

the doctiine of ultra oirea has no application.

" They are also liable for the acts of their servants while such servants are

engaged in the business of their principal, in the same manner and to the

same extent that individuals are liable under like circumstances. Merchant's

Bank v. Stale Bank, 10 Wall. 64:5. An action may be maintained against a

corjjoration for its malicious or negligent torts, however foreign they may be

to the objects of its creation or beyond its granted powers. It may be sued

for assault and battery, for fraud and deceit, for false imprisonment, foi-

malicious prosecution, for nuisance and for libel. In certain cases it may be

indicted for misfeasance or non-feasance touching duties imposed upon it in

which the public are interested. Its offences may be such as will forfeit its

exi.stence. P W. ^- B. R. Co. v. Quigley, 21 How. 209; 2 Wait Actions and

Defences, 337, 338, 339; Angell & Ames on Corji., §§ 186, 385; Cooley on

Torts, 119, 120.

" Recurring to the case in hand, it is now well settled that if a bank be

accustomed to take such deposits as the one here in question, and this is

known and acquiesced in by the directors, and the propeily deposited is lost

by the gross carelessness of the bailee, a liability ensues in like manner as if

the deposit had been authorized by the terms of the charter. Fo.tler v. Esxt r.

Bank, 17 Mass. 479 ; Lancaster Co. Nat. Bank v Smith. 02 Penn. St. 47 ;

Scott V. National Bank of Chester Valley, 72 id. 471 ; s. c. 13 Am. Rep. 711 ;

Thomp. N. B Cas. 864 ; First Nat. Bank of Carlisle v. Graham. 79 Penn. St.

106; s. c. 21 Am. Rep. 49; Thomp N. B Cas. 875; rnmer v. Fir>ft Nat.

Bank of Keokuk. 26 Iowa, 562; Thomp N. B. Cas. 454; Smith v. Fir.^t Nat.

Bank of Westfeld, 99 Mass. 605; Chattahooche Nat. Bank v. Schley, 5S Ga.

309; Thomp. N. B. Cas. 379. The only autliorities in direct conflict with

these adjudications, to which om- attention has been called, are Wiley v. Nal.

Bank of Vermont, 47 Vt. .546; .s. c 19 Am. Bep. 122; Thomp. N. B. Cas.

905; and Whitney v. Nat. Bank of Bratlkhoro, 50 Vt. 389, s c. 28 Am.
Rep. 503.

" The case first cited (Foster v. Essex Bank) was argued exhaustively by

the most eminent counsel of the time and decided by a court of great judicial

learning and ability Their opinion is marked by careful elaboration. The
special deposit there was a cask containing gold coin. Wliile it was main-

tained that the bank would have been liable for its loss by gross negligence,

it was held that such negligence in that case had not been shown.
" Here gross negligence is conclusively established. The depositor kept an

account in the bank. The cashier cut off and collected the coupons and
placed the proceeds to her credit. The bonds therefoi-e entered into the

legitimate and proper" business of the institution. But it is unnecessary to

pursue this view of the subject further, because we think there is another

ground free from doubt upon which our judgment may be rested.

" The 46th section of the Banking Act of 1864, re-enacted in the Revised
Statutes of the United States, § ."?"" -' -'nrps that after the failure of a
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Xational bank to pay its circulating notes, etc., 'it shall not l)c lawful for the

association suffering the same to pay out any of its notes, discount any notes

or bills, or otherwise prosecute the business of banking; except to receive and

safely keep moneys belonging to it, and to deliver special deposits.' This im-

jilies clearly that a National bank, as a part of its legitimate business, may
receive suclt 'special deposits,' and this implication is as effectual as an express

declaration of the same thing would have been. United Stales v. B((l/l/it, 1

Black, 61.

"The phrase ^special deposits,' thna used, embraces deposits such as that

here in question. Pattison v. Si/racuse Nut. Bank, Court of Appeals, New
York (recently decided, and not yet reported). In that case it was said, • a

reference to the history of banking discloses that the chief, and in some cases

the only deposits received by the early banks were special deposits of money,

bullion, plate, etc., for safe-keeping and to be specifically returned to the de-

positor ; and such was the character of the business done by the Bank of

Venice (the earliest bank) and the old Bank of Amsterdam, and the same

business was done by the Goldsmiths of London and the Bank of England,

and we know of none of the earlier banks where it was not done.'

" It would undoubtedly be competent for a Xational bank to receive a

special deposit of such securities as those here in question either on a contract

of hiring or without reward, and it would be liable for a greater or less degree

of negligence accordingly.

" We do not mean that it could convert itself into a pawnbroker's shop.

That subject involves topics alien to the case before us, and which in this

opinion it is unnecessary to consider."

To the same effect Bank v. Zent, 30 Oliio St. 10.') ; 3 Browne's Xat. Bank Cas.

(i9:i; Wylie v. Northampton Nat. Bank, 119 United States, 361 ; 3 Browne's

Xa,t. Bank Cas. 188.

Bankers are liable for the theft by their cashier of government bonds held

by them as gratuitous bailees, to which such cashier had access, where they

failed to look after such bonds, or to discharge him after being notitied that

he Avas speculating in stocks, he not being known to have any property other

than his salary. Gray v. Merriam, Illinois Sup. Ct., 35 North Eastern lie-

porter, 810; affirming 46 Illinois Appeals, 337.

VOL. III. — 40
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Section III.— Bank-notes.

No. 4— MILLER v. EACE.

(K. B. 1758.)

No. 5. — SOLOMONS v. BANK OF ENGLAND.

(k. b. 1791.)

KULE.

Property in a bank-note passes like that in cash, by

delivery ; and a person taking it bond fide and for valne is

entitled to the property, although the note has been stolen

from a former owner.

The holder of a bank-note is jmrnu facie entitled to

prompt payment from the bank.

But where the bank had been informed that a X500 note

of theirs had been fraudulently obtained, and on its beini^

presented by the plaintiff .three years later required him

to give an account of it, and it appearing that the plaintiff

was the agent of a principal abroad who only accounted

for it by saying that he had received it from a man of

whom he knew nothing in payment for goods ; this was

held evidence to go to the jury of the principal's privity

to the original fraud.

Miller v. Race.

1 Burr, 4r)2-459 (also 1 Smitli's Leading Cases).

It was an action of trover noainst tlie defendant, upon

[* 45.'3] a bank note, for the payment of twenty-one * pounds ten

shillings to one William Finney or l>enrer, on demand.

The cause came on to l)e tried before Lord Mansfield at the

sittings in Trinity term last at Guildhall, London ; and upon the

trial it appeared that William Finney, being possessed of this bank-

note on the 11th of December, 1756, sent it by the general post,

under cover, directed to one Bernard Odenharty, at Chipping

Norton in Oxfordshire; that on the same night tlu' mail was

1

I
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robbed, and the bank-note in question (aniong.st other notes) taken

and carried away by the robber; that this bank-note, on the 12th

of the same December, came into the hands and possession di liie

plaintiff, for a full and valuable consideration, and in the usual

•course and way of his business, and witlujut any noticfe or knowl-

^dtjfe of this bank-note bein" taken out of the mail.

It was admitted and agreed, that, in the common and known
course of trade, bank-notes are paid by and received of the holder

or possessor of them, as cash ; and that in the usual way of nego-

tiating bank-notes, they pass from one person to another as cash,

by delivery only and without any further inquiry or evidence of

title, than what arises from the possession. It appeared that Mr.

Finney, having notice of this robbery, on the 13th December,

applied to the Bank of England, "to stop the payment of this

note
:

" which was ordered accordingly, upon Mr. Finney's enter-

ing into proper .security " to indemnify the bank."

Some little time after this, the plaintiff" applied to the bank for

the payment of this note ; and for that purpose delivered the note

to the defendant, who is a clerk in the bank ; but the defendant

refused either to pay the note, or to redeliver it to the yilaintiff".

Upon which this action was brought against the defendant.

The jury found a verdict for the plaintiff', and the sum of £21

10s. damages, subject nevertheless to the opinion of this Court

upon this C[uestion— "Whether under the circumstances of this

case, the plaintiff had a sufficient property in this bank-note, to

entitle him to recover in the present action?"

Mr. Williams was beginning on behalf of the plaintiff, —
But Lord Mansfield said, "that as the objection came from the

side of the defendant, it was rather more proper for the defend-

ant's counsel to state and urge their objection."

Sir Richard Lloyd, for the defendant

The present action is brought, not for the money due upon the

note ; but for the note itself, the paper, the evidence of

the debt. So that the right to the money is * not the [* 4-54]

present question ; the note is only an evidence of the

money's being due to him as bearer.

The note must either come to the plaintiff by assignment, or

must be considered as if the bank gave a fresh, separate, and

distinct note to each bearer. Now the plaintiff" can have no right

by the assignment of a robber. And the bank cannot be consid-
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ered as giving a new note to each bearer ; though each bearer may

be considered as having obtained from the bank a new promise.

I do not say whether the bank can, or cannot stop payment ;

that is another question. 13ut the note is only an instrument of

recovery.

Now this note, or these goods (as I may call it), was th&

property of Mr. Finney, who paid in the money ; he is the real

owner. It is like a medal which might entitle a man to pay-

ment of money, or to any other advantage. And it is by Mr.

Finney's authority and reqiiest that Mr. Kace detained it.

It may be objected, that this note is to be considered as cash

"in the usual course of trade." But still, the course of trade is

not at all affected by the present question, about the right to the

note. A different species of action must be brought for the note^

from what must be brought against the bank for the money. And
this man has elected to bring trover for the note itself, as owner

of the note ; and not to bring his action against the bank for the

money. In which action of trover, property cannot be proved in

the plaintiff; for a special proprietor can have no right against tlie

true owner.

The cases that may affect the present are, 1 Salk. 126, M. ID

W. III., Anonymous, coram Holt, C. J., at nisi prius at Guildhall-

There Lord Chief Justice Holt held, " that the right owner of a

bank bill, who lost it, might have trover against a stranger who
found it; but not against the person to whom the finder transferred

it for a valuable consideration, by reason of the course of trade

which creates a property in the assignee or bearer." 1 Ld. Eaym.

73S, S. C. In which case the note was paid away in the course of

trade ; but this remains in the man's hands, and is not come into

the course of trade. H. 12 W. III., B. E. 1 Salk 2S3, 284, Ford v.

Hopkins, p^er Holt, C. J., at nisi prius at Guildhall. " If bank

notes, exchequer notes, or million lottery tickets, or the like are

stolen or lost, tlie owner has such an interest or property in them,

as to bring an action, into whatsoever hands they are come.

Money or cash is not to be distinguished but these notes or bills

are distinguishable, and cannot be reckoned as cash ; and they

have distinct marks and numbers on them." Therefore,

[*455] the true owner may seize * these notes wherever he finds

them, if not passed away in the course of trade.

1 Strange, 505, H. 8 G. I. In Middlesex, coram Pratt, C.J.
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Armory v. Dclamiric, a chimney sweeper's boy found a jewel. It

was ruled " that the finder has such a property as will enable him

to keep it against all but the rightful owner, and, consequently,

may maintain trover."

This note is just like any other piece of property until jiassed

away in the course of trade. And here the defendant acted as

agent to the true owner.

Mr, Williams contra, for the plaintiff.

The holder of this bank-note, upon a valuable consideration has

a right to it even against the true owner.

1. The circulation of these notes vests a property in the holder,

who comes to the possession of it, upon a valuable consideration.

2. This is of vast consequence to trade and c(uumerce; and they

would be greatly incommoded if it were otherwise.

3. This falls within the reason of a sale in market overt ; and

ought to be determined upon the same principle.

First. He put several cases, where the usage, course, and con-

venience of trade, made the law ; and sometimes, even against au

Act of Parliament. ?> Keb. 444, Sfjui/r// v. Ai/les, per Hale, C. J.

at Guildhall; 2 Strange, 1000, Lumle'i v. Pnhnrr ; where a parol

acceptance of a bill of exchange was holden sufficient against the

acceptor. 1 Salk. 23.

Secondly. This paper credit has been always, and with great

reason, favoured and encouraged. 2 Strange, '.)4(), Jmi/s v. Fawhr
€t al.

The usage of these notes is, "That they pass l)y delivery only;

and are considered as current 'cash ; and the possession always

carries with it the property." 1 Salk. 126,^)1. 5, is in point.

A particular mischief is rather to be permitted, than a general

inconvenience incurred. And Mr. Finney, who was robbed of tliis

note, was guilty of some laches in not preventing it.

Upon Sir Richard Lloyd's argument, a holdei- of a note might

suffer the loss of it, for want of title against a true owner; even if

there was a chasm in the transfer of it through one only out of five

hundred hands.

Thirdly. This is to be considered upon the same foot as a sale

in market overt.

2 Inst. 713, " A sale in market overt binds those that had

right."

But it is objected by Sir Puchard, " that there is a substantial
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[*456] difference between a right to the note, and a * right to the

money." But 1 say the right to the money will attract

to it a right to the paper. Our right is not by assignment, but

by law, by the usage and custom of trade. I do not contend

that the robber, or even the finder of a note, has a right to the

note ; but after circulation, the holder upon a valuable considera-

tion has a right.

We have a property in this note ; and have recovered the value

against the withholder of it. It is not material what action we
could have brought against the bank.

Then he answered Sir IJichard Lloyd's ca-ses ; and agreed that

the true owner might pursue his property, where it came into the

hands of another, without a valuable consideration, or not in the

course of trade ; which is all that Lord Chief Justice HoLT said in

1 Salk. 284.

As to 1 Strange, 505. He agreed thnt tlie finder has the prop-

erty against all but the rightful owner ; not against him.

Sir Richard Lloyd in reply :
—

I agree that the holder of the note has a special property ; but

it' does not follow that he can maintain trover for it, against the

true owner.

This is not only without, but against the consent of the owner.

Supposing this note to be a sort of mercantile cash
;
yet it

has an ear-mark by wliich it may be distinguished ; therefore

trover will lie for it. And so is the case of Ford v. Hojjlins.

And you may recover a thing stolen from a merchant, as well

as a thing stolen from another man. And this note is a mere

piece of paper ; it may be as well stopped, as any other sort of

mercantile cash (as, for instance, a policy whicli has been stolen).

And this has not been passed away in trade ; but remains in the

hands of the true owner. And therefore it does not signify in

what manner tliey are pa.s.sed away, when they are passed away ;

for this was not passed away. Here the true owner, or his servant

(which is the same thing) detains it. And. surely, robbery does

not devest the property.

This is not like goods sold in market overt; nor does it pass in

the way of a market overt; nor is it within the reason of a market
overt. Suppose it was a watch stolen ; the owner may seize it

(though he finds it in a market overt), before it sold there. But
there is no market overt for bank--' t

.
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I deny the holder's (merely as holder) having a right to the

note, against the true owner, and I deny that the possession gives

a right to the note.

Upon this argument on Friday last, Lord jNIansfield then

said that Sir Richard Lloyd had argued it so ingeniously

* that (though he had no doubt about the matter), it [*
4.'»7J

might be proper to look into the cases he had cited, iii

order to give a proper answer to them , and therefore the Court

deferred giving tlieir opinion, to this day. But at the same time.

Lord Mansfield said, he would not wish to have it understood in

tiie city, that the Court had any doubt about the point.

Lord Mansfield now delivered the resolution of the Court.

After stating the case at large, he declared that at the trial, he

had no sort of doubt, but this action was well brought, and would

lie against the defendant in the present case; upon the general

course of business, and from the consequences to trade and commerce

;

which would be much incommoded by a contrary determination.

It has been very ingeniously argued by Sir Richard Lloyd for the

defendant. But the whole fallacy of the argument turns upon

comparing bank-notes to what they do not resemble, and what

they ought not to be compared to, viz to goods, or to securities, or

documents for debts.

Now they are not goods, not securities, nor documents for debts,

nor are so esteemed; but are treated as money, as cash, in the

ordinary course and transaction of business, by the general consent

of mankind; which gives them the credit and currency of money,

to all intents' and purposes. Tliey are as much money as guineas

themselves are ; or any other current coin, that is used in common

payments, as money or cash.

They pass by a will which bequeaths all the testator's money

or cash ; and are never considered as securities for money, but as

money itself. Upon Lord Aileshnrys will [Pophani. v. Bathnrst,

in Chy. November, 1748], £900 in bank-notes was considered as

cash. On payment of them, whenever a receipt is required, the

receipts are always given as for money, not as for securities or

notes.

So on bankruptcies, they cannot be followed as identical and dis-

tinguishable from money ; but are always considered as money or

cash.

It is pity that reporters sometinK-s catch at quaint expressions
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that may liapjien to be dropped at the bar or bench; and mistake

tlieir meaning. It has been quaintly said, " that the reason why

money cannot be followed is, because it has no ear-mark;" but

tliis is not true. The true reason is, upon account of the

currency of it, it cannot be recovered after it has passed in cur-

rency. So, in case of money stolen, the true owner cannot

recover it, after it has been paid away fairly and honestly upon a

valuable and bond fide consideration ; but before money has passed

in currency, an action may be brought for the money itself.

[*458] There was a case in 1 G. I. at the sittings, * Thomas v.

Whip, before Lord Macclesfield, which was an action

upon assumpsit, by an administrator against the defendant, for

money had and received to his use. The defendant was nurse to

the intestate during his sickness; and, lieing alone, conveyed away

the money. And Lord Macclesfield held that the action lay.

Now this must be esteemed a finding at least.

Apply this to tlie case of a bank-note. An action may lie against

the tinder, it is true; (and it is not at all denied) but not after it

has been paid away in currency. And this point has been deter-

mined, even in the infancy of bank-notes; for 1 Salk. 126, M. 10,

W. TIL at nisi jmus, is in point. And Lord Chief Justice Holt there

says that it is " by reason of the course of trade ; which creates a

property in the assignee or bearer." (And " the bearer" is a more

proper expression than assignee.)

Here an innkeeper took it, bond fide, in his business from a

person who made an appearance of a gentleman. Here is no pre-

tence or suspicion of collusion with the robber; foi' tliis matter

was strictly inquired and examined into at the trial ; and is so

stated in the case, " that he took it for a full and \nluable con-

sideration, in the usual course of InL-^iness."' Indeed if tliere liad

been any collusion, or any circumstances of unfair dealing, the

case had been much otherwi.^e. If it had been a note for £1000

it might have been suspicious ; but this was a small note, for

£21 10.9. only; and money given in exchange for it.

Another case cited was a loose note ^ in 1 Lord Eaym. 738, ruled

by Lord Chief Justice Holt at Guildhall, in 1698 ; which proves

nothing for the defendant's side of the question ; but it is exactly

agreeable to what is laid down by my Lord Chief Justice Holt, in

'' Ex rdatiniie of anotlicr person.
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the case 1 have just mentioned. The action did not lie against

the assignee of the bank-bill ; because he had it for valuable

consideration.

In that ease, he had it from the person who found it; but the

action did not lie against him, because he took it in the course

of currency ; and therefore it could not be followed in his hands.

It never shall be followed into the hands of a person who bona fide

took it in the course of currency, and in the way of his business.

The case of Ford v. Hojokins, was also cited ; which was in Hil.

12 W. III. coram Holt, C. J., at nisiprius, at Guildhall ; and was an

action of trover for million-lottery tickets. But this must be a

very incorrect report of that case ; it is impossible that it can be

a true representation of what Lord Chief Justice Holt said. It

represents him as speaking of bank-notes, exchequer-notes and

million-lottery tickets, as like to each other. Now no

two things can be more * unlike to each other, than a [*45i)]

lottery-ticket and a bank-note. Lottery tickets are iden-

tical and specific ; specific actions lie for them. They may prove

extremely unequal in value; one may be a prize ; another, a blank.

Land is not more specific than lottery-tickets are. It is there

said, " that the delivery of the plaintiff's tickets to the defendant,

as that case was, was no change of property." And most clearly

it was no change of the property ; so far the case is right. But it

is here urged as a proof " that the true owner may follow a stolen

bank-note, into what hands soever it sliall come."

Now the whole of that case turns upon the throwing in bank-

notes, as being like to lottery tickets.

But Lord Chief Justice Holt could never say, "that an action

would lie against the person who, for a valuable consideratictu, had

received a bank-note which had been stolen or lost, and howi fide

paid to him;" even though the action was brought by tlie true

owner; because he had determined otherwise, but two years l)efore;

and because bank-notes are not like lottery-tickets, but money.

The person who took down this case certainly misunderstood

Lord Chief Justice Holt, or mistook his reasons. For this reason-

ing would prove (if it was true as the reporter represents it), that

if a man paid to a goldsmith £500 in bank-notes, the goldsmith

could never pay them away.

A bank-note is constantly and universally, both at home and

abroad, treated as monev, as cnsli ; and ]>aid and received, as cash
;
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and it is necessary, for the purposes of commerce, that their cur-

rency should be established and secured.

There was a case in the Court of Chancery [ Wahnsley v. Child,

1 Yes. 341, 3 Burr. 1524], on some of Mr. Child's notes, payable to

the person to whom they were given, or bearer. The notes had

been lost or destroyed many years. Mr. Child was ready to pay

them to the widow and administratrix of the person to wiiom they

were made payable ; upon her giving bond with two responsible

sureties (as is the custom in such cases) to indemnify him against

the bearer, if the notes should ever be demanded. The admin-

istratrix brought a bill ; which was dismissed because she either

could not or would not give the security required. No dispute

ought to be made with the bearer of a cashnote ; in regard to com-

merce, and for the sake of the credit of these notes ; though it may
I)e both reasonable and customary to stay the payment, till inquiry

can be made, whether the bearer of the note came by it fairly, or

not.

Lord Mansfield declared that the Court were all of the same

opinion, for the plaintiff; and that ]\Ir. Justice AViLMOT concurred.

Rule — That the ix)stea be delivered to the plaintiff.

Solomons v. The Bank of England.

l.'J Eas^t, 1.3J»-1.'5S« (s.c 12 U W. .•54I-34G).

[* 135 ?i] * Trover for a bank-note of XoOO. At the trial before Lord

Kenyon, C. J., at Guildhall, it appeared that the note in

qiiestion had been fraudulently obtained by some person by means

of a forged draft, from Batson and Company, who acquainted tlie

bank tlierewith ; and therefore when it was presented for payment

at the bank sometime afterwards by the plaintifl', it was stopped,

and the plaintiff was informed by the bank of all the circumstances,

and required to give an account how he came by it; this was on

tlio 2d of February, 1790. It a])peared that he had received the

note from Hymen and Hendricks, his corres})ondents, Jews living

at Middleburgh, in a letter (which was read), dated 27th of Janu-

ary, 1790, wherein they informed liim that they should draw upon
him for the amount at some future period. The plaintiff, on pre-

senting the note at the bank, had inquired whether it were a good

one, it being of three years' standing. In consequence of what
then pnssed, he, by the desire of tlie Imnk, wrote to his rorrespon-
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dents at Middleburgh, to learn how they came by the note ; the only

answer, however, which was conmuinicated to the bank was in a

letter from those correspondents to. the plaintiff that they had re-

'Ceived it from a man dressed in such a way, in payment for goods,

and that they knew nothing of him. Another letter was read on

the part of the ]ilaintiff from the same persons, dated 11th of April

following ; telling the plaintiff that they would not be amused by

him any longer ; that they should either draw upon him for the

amount of the note, or expected that he would immediately return

it to them, in case the bank would not pay it. The note was stated

to have been received by the plaintiff in reduction of a balance ^

due upon his correspondent's account. It furtlier appeared in evi-

dence that bank-notes of so Inrge an amount as tiiis were not usu-

ally current at Middleburgh.

Lord Kenyon, C. J., before whom this case was tried at Guildhall,

-stated to the jury that, inasmiiL-h as it did not appear that

the * plaintiff himself had paid a valuable consideration for [* 136 n]

the note before notice, he should consider him as the agent

of Hymen and Hendricks ; and with respect to them lie was by no

means satisfied in his own mind that they had properly accounted

for their possession of it; whereupon the i)laintiff's counsel desired

to be nonsuited ; which was done.

Bearcroft obtained a rule to sliow cause why that nonsuit sliould

not be set aside, on tlie ground that the holder of a bank-note was

entitled to the payment of it on the n)ere production thei'Tof, it

being equivalent to money ; and that no suspicion or fraud what-

ever would warrant a withholding of it, unless the fraud were brought

home to the holder himself. That in this case there was no evi-

dence whatever to impute fraud to the. plaintiff, and that tiie ])roof

•of it lay affirmatively on tlie defendants, and not negatively on the

holder of the note.

Erskine and l*iggott showed cause. They admitted from MiUrr

V. Fuue, 1 Burr, 4r.2, p. 626, ante ; Grant v. Vair/Jnia, 3 Burr. 1516
;

Peacock V. Iiliof/cs, Dougl. 633, and other cases, that primd facie the

bearer of a bank-note was entitled to receive the money merely on

1 IIow this fact was did not appear tioii after notice tiy liiin of all tliecircnm-

"with certainty on the evidence ; namely, stances. But what is stated above is the

whether the balance due from Hymen and evidence which wasg^iven of the j)laintiff'.s

Co. to the plaintiff had accrued at the time conversation with the bank officers, on

when the note was first received by the Ijeinji; interros^ated by them concerning

plaintiff, or in the course of the transai-- his title to tiie note.
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the score of his possession, and that no other person was entitled to

the note, unless he were also entitled to the money ; and that who-

ever impeached his title must take the burden of proof upon himself.

But the principle of all the cases was that the party standing upon his

possession was a hond fide holder for a valuable consideration; and

therefore the case did not apply to establish this plaintiff's right,

who appeared upon the evidence not to be a holder for a valuable

consideration before notice. It appears plainly from the letters

that on the 2d of February, 1790, when he was informed by the bank

of all the facts relative to the note, he had not then advanced any

consideration for it to his correspondents, from wdiom he only re-

ceived it on the 27th of January preceding, and who then informed

him that they should draw ujion him for the amount at some future

period. It is as plain that on the 11th of April he had not ad-

vanced anything on the note ; for they wrote to desire him either

to pay the money or return the note. If after notice he th'ought

proper to pay the money, the most he can claim is to stand in the

shoes of Hymen and Hendricks, from whom lie received it. Now
as to them, sufficient evidence was given to call on them to show

more especially how they came by it. If the jilaintiff, in order to

avert the verdict which he saw hanging over liis head, thought

proper to be nonsuited, there is no ground for this Court to

interfere ; there being evidence enough to warrant the suspicion

intimated by the learned Judge.

Bearcroft, in support of the rule, contended that upon settled

principles of law, and on the broad ground of policy, the plaintiff

was entitled to recover ; and that there was no evidence here to

warrant the intimation of opinion given by his Lordship to the jury,

to avert the consequences of which the plaintiff had, in deference

to that opinion, sal)mitted to a nonsuit. In one point of

[*1.'17 >/] view the case was of great * moment as it affected public

])olicy, which was deeply interested in sustaining the

credit of the bank abroad as well as here, which cnuld only be done

by giving the same currency to bank-notes as to the cash itself

which they represented, and for whicli they were always taken by
the public. But if once the bank were permitted to withhold pay-

ment upon the same grounds as would warrant it in the case of

bills of exchange, the confidence of foreigners would be greatly

shaken, and the circulation of these notes very much diminished.

Ihit in point of law also it app'^nrs. from the ca.ses alluded to on
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tlie other side, that the bare possession of a bank-note is sufficient

to entitle the possessor to payment, unless it appear by positive

eviJeuee that he himsell' came by it fraudulently. Any fraud com-

mitted by any other person previously, in obtaining the note, is not

sufficient, unless it be also shown that the possessor was privy to

it. The burden of proof in all such cases rests upon those who

object to the payment of it. Now here it was even proved on the

part of the plaintiff, which was not necessary for him to do, that

he had bond fide received this note from his correspondents at Mid-

dleburgli, upon account, and in reduction of his balance. His title,

therefore, was at all events uuimpeached, whatever theirs might

be. But even supposing the plaintiffs title rested ultimately upon

theirs, it was not sufficient for the bank to call upon them to show

liow they came by the note. They were not bound to disclose

iinything. They had a right to receive payment, till the bank had

given evidence of their being concerned in the fraud by which the

note was originally obtained; and no such evidence was given. At

all events that would not affect the plaintiff, who, so far from there

being any evidence of his colluding with Hendricks and Co., appears

from the letters to have been suspected by them of an intention to

cheat them by not returning either the money or the note.

Lord Kenyon, C. J. It is very certain that both policy and con-

venience require that bank-notes should have the freest currency,

and no other impediment ought to be put in the way of it than

such as mere justice requires. This is doing no more than would

be the case even upon payment of money itself. For if this party

had received money contrary to conscience, it might have been

recovered back again. As this case is now situated, I am glad that

the opinion which I now hold will not prevent the party from

making another appeal to the laws of the country, if he find that

he can better his case. There is no doubt but the holder of a l)ank-

Tiote is entitled irrinid facie to prompt payment; but if another

party has been plundered of it before, and has applied to the bank,

can any impropriety be imputed to them for suspending the pay-

ment, till it is ascertained that the party tendering it for payment

is not contaminated with the guilt? Upon this evidence T think

Solomons must be considered to be in the same situation as Hen-

dricks and Co. Now when they were informed of tlie circum-

stances, and applied to in order to give information from whom they

Teceived the note, they refused to give any satisfactory account of
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[*138m] it. Under such * circumstances it is impossible to say

that there was not some suspicion thrown upon them of

their being privy to the fraud ; and that was all that I told the

jury, to whom 1 was about to leave the question of fact for their

decision, when the plaintiff, on such intimation of my opinion, de-

sired to be nonsuited.

AsHHURST,J. This is an application to our discretion. My Lord

says he left the question of fraud to the jury ; and what objection

is there in point of law to it ? On the evidence of suspicion which

was given with respect to this note, the plaintiff ought to have

given every possible account how his correspondents came by it, in

order to clear them from the imputation of fraud ; and this was not

done ; the suspicion, therefore, remains as it did before.

BuLLEH, J. The plaintiff must be considered merely as the agent

of Hymen and Hendricks, and must stand or fall by their title. It

is certainly enough in the case of a bank-note to show possession

until the title is affected by evidence on the other side. Then see

whether there was not evidence of that sort here, and whether it

has been answered. It is proved by the defendants that the bill

had originally been improperly obtained •, that these parties had

notice given them of it, and were applied to in order to learn how
they came by it ; that notes of this large amount are not usually

current in the country where they reside, and therefore more easy

to be remembered from whom received ; and yet they have not

thought proper to give any account of it. This was certainly evi-

dence enough to be left to the jury, wliich was offered to be done,

whether these parties were not involved in the fraud.

Grose, J. I agree entirely with the plaintiffs counsel that bank-

notes are to be considered as cash ; and that the holder has a right

in the first instance to say that he will not tell how he came by it •.

but on tlie other hand the bank may take upon them the onus of

fixing fraud upon the holder; and then it will be incumbent on

him to clear himself from it. Now there were circumstances proved

here to raise a reasonable presumption of fraud in these parties ;

and the plaintiff's counsel were so aware of this, and that the jury

would probably decide against them, that they rather chose to be

nonsuited. There is no ground, therefore, for the Court to inter-

fere; especially as the party may, if he think proper, bring another

action.

Rule discharged.
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ENGLISH NOTES.

A cheque or order on bankers payable to bearer stands on a similar

footing as regard.s negotiability to bank-notes. Grant v. Vaiighan

(1764), 3 Burr. 1516. The regulation of the Post Office, which pro-

vides that post-office orders will be paid upon the signature of bankers

presenting the order written or stamped upon it, without the signature

of the payee, does not make these documents negotiable. Fine Art.

Society Limited v. T]te Union Bank of London (C. A. 1886), 17 Q. B.

D. 705, 56 L. J. Q. B. 70.

The pledgee of a negotiable instrument may hold it against the true

owner, until he is paid off the amount of his advance. Collins v.

Martin (1797), 1 Bos. & P. 648, 4 R. R. 752, et v. Bills of Exchange

Act 1882 (45 & 46 Vict. c. 61), s. 27 (3).

With respect to cheques it is now provided by the same statute,

ss. 76, 77, & 81, that in the case of cheques which, in addition to a

general or special crossing, bear the words "not negotuxble," the per-

son taking the same shall not have and shall not be capable of giving

a better title than that which the person from whom he took it had.

In the case of a negotiable instrument — contrary to that of an ordi-

nary chattel— possession in pritna. facie evidence of property. And in

an it.ction for conversion, where the plaintiff claims title against the

pos*essoi% the burden is on the plaintiff to prove mala fides or want" of

consideration. Kinfj v. Milsom (X. P. 1809), 2 Camp. 5, 11 R. R.

646.

Various classes of instruments which have been from time to time"

recognized as negotiable, will be considered hereafter under the title

"Negotiable Instruments," and Goodwin v. Robarts (1876), 1 App.

Cas. 476, as the ruling case. See also S/ietfiefd (Earl of) v. London

and Joint Slock Bank (No. 7, p. 661, infra).

AMERICAN NOTES.

The ruling cases are cited by :\Ir. Daniel (Neg. Inst. § 1680, etc.), who

says "of the holder of a bank-note," "he ran rest secure in its possession, as

the evidence of his right to recover, until tlie defendant .shows that he was in

privity with the fraud, or acquired the note mala fde, or with notice. Tliis

distinction between bank-notes and other negotiable instrun)ents is not ad-

mitted in England ; but in the United States it is upheld by high authority,

and seems to us clearly the correct doctrine. Bank-notes pass as cash, and

are seldom identified by any particular ear-marks ; and it is next to impossible

for a trader to remember where, or when, or from whom, or for what consid-

eration, he received any particular notes in his cash drawer. And to require

him to do so would be an intolerable burden." To this it may be added that

in this country there are many thousands of banks, issuing notes for sums uf
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one dollar upward, all of a different mechanical design, which is a very differ-

ent situation from that in England. Mv. Daniel cites Worcester County Bank

V. Dorchester, Sfc. Bank, 10 Cashing (Mass.), 488; 57 Am. Dec. 120; Wijer v.

Dorchester, Sfc. Bank, 11 Gushing, 51 ; 59 Am. Dec. 137 ; Louisiana Bank v.

Bank of (J. S., i) Martin (Louisiana), 398. In the latter i\lassachusetts case

both principal cases were cited to support the decision that the burden was on

the bank to show bad faith. This doctrine is followed in Clark v. Thayer,

105 Massachusetts, 218.

NO. 6. — SUFFELL r. BANK OF ENGLAND.
(c. A. 1882.)

RULE.

The number of a Bank of England note is an essential

part of it ; and an alteration by erasing the number and

substituting another is a material alteration which avoids

the instrument.

Suffell V. Bank of England.

9 Q. B. D. 535-575 (s. c. 51 L. J. Q. B. I). 401, 47 L. T. 146, 30 W. R. 932|.

[555] Appeal from the judgment of Lord Coleiudge, C. J,, on

further consideration (reported 7 Q. B. D. 270).

The question was whether the fraudulent alteration of the

number of a Bank of I'lngland note was an alteration in such a

material particular as to vitiate the note and prevent an innocent

holder from recovering thereon.

The plaintiff, who carried on the business of a money-changer

at Brussels, purchased bond fide in April, 1880, sixteen Bank of

England notes, ten being for £20 each, and six for £50 each.

These notes had been regularly issued by the bank and formed

part of fifty notes of £50 each, bearing date the 2nd of

[*556] July, *1878, numbered 50,501 to 50,550, and of fifty

notes of £20 each bearing date the 3rd of September,

1878, and numbered 56,201 to 56,250, which had been given by

the Bank of England in April, 1879, in exchange for tliree bank-

notes of £100.0 each and one for £500, which had been fraudu-

lently obtained from Smith, Payne, & Co., the bankei.s. Between
the time when these notes of £50 and £20 each had been so re-

ceived in exchange and the time when they were sold to the

plaintiff they were altered by changing the figuie 5 to a 3 in the

numbers by which they were so numbere<]. The alteration was

I
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made fraudulently, and for the purpose if po.ssible of preventing

the notes from being traced, as payment of the notes had been

stopped at the bank, and a notice of this with their numbers had

been issued.

The Bank of England having refused to pay, the plaintiff

brought this action on the notes, which was tried before Lord

Coleridge, C. J., at the Guildhall sitting in April, 1881. The

jury having been discharged, the cause was reserved for -further

consideration, and judgment was afterwards given by Lord Cole-

ridge, C. J., for the plaintiff.

The defendants appealed.

April 25. Cohen, Q. C, and Webster, Q. C. (H. D. Greene,

with them), for the defendants. The alteration of the number of

a Bank of England note is a material alteration. The number is

to identify the note and to enable it to be traced, and without it

there would be no mode by wdiich payment of the note could be

stopped and notice given of its being stopped. It is essential also

for enabling the bank to ascertain what notes are out in circula-

tion. A Bank of England note is different from other promissory

notes, and is not to be governed by the same rule as ordinary

mercantile contracts. It is made a legal tender for sums above

£5 by 3 & 4 Wm. IV. c. 98, s. 6, and by 7 & 8 Vict. c. 32, .s. 4,

the bank is bound to issue a note in exchange for bullion, and

the bank of course would be bound to issue it in the usual form,

and therefore with a number on it, so that it could be taken as a

tender. By 24 & 25 Vict. c. 98, s. 17, it is forgery to engrave,

inter alia, any number intended to resemble any part of a Bank
of England note, and by s. 12 of that Act it is also

forgery to alter any such * note. In Reg. v. Keith, 24 L. [* 557]

J. M. C. 110, where the prisoner was indicted under 11

Geo. IV. & 1 Wm. IV. c. 66, s. 18, which resembles this s. 12 of

24 & 25 Vict. c. 98, for engraving part of a note purporting to

be that of a banking company, it was held that every part of

what was usually circulated as a note of such company was part

of the note within the statute. In the present case, the number
on the notes was altered intentionally, and in order to make the

notes represent different notes from those that were issued on the

day they were dated. That would make them different instru-

ments, and would be such a material alteration as would vitiate

the instruments, althougli the alteration might not affect the

vol.. nr. — 41
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contract. Pigot's Case, 11 Co. Rep. 26 ; Master v. Miller, 4 T. E.

320; 1 Sm. L. C. 8th ed. p. 857; 2 R C. 669; 2 R E. 399;

Mackintosh v. Haydon, Ey. & M. 362 ; Burchfield v. Moore, 3 E.&

B1.683; 23 L. J. Q. B. 261 ; Davidsons. Cooper, 13 M. & W. 343;

13 L.J. Ex. 276 ; Leake on Contracts, p. 808. The cases of Gardner

V. Walsh, 5 E. & Bl. 83 ; 24 L. J. Q. B. 285, Catton v. Simpson,

8 A. & E. 136, and Aldo^ts v. Coruwell, L. R., 3 Q. B. 573; 37

L. J. Q. B. 201, only show that the alteration to vitiate the

instrument must be a material alteration. Where there is an

alteration of the contract the alteration is necessarily material,

but there is no decision, binding at least on the Court of Appeal,

that the alteration must alter the contract in order to be material

in the sense of vitiating the instrument. On the contrary, if the

effect of the alteration is to change the instrument, or its opera-

tion, it is a material alteration within the meaning of the rule,

but not so if the alteration merely adds something which the law

would imply, and which is therefore superfluous. Calvert v.

Baker, 4 M. & W. 417; Knill v. Williaws, 10 East, 431; 10

E. R 349 ; Kershaw v. Cox, 3 Esp. 246 ; Trap-p v. Spearman, 3

Esp. 57; Tidmarsh v. Grover, 1 M. & S. 735; 14 RE 563; and

Simmonds v. Taylor, 4 C. B. (N. S. ) 463 ; 27 L J, C. P. 248.

That last case was decided before 21 & 22 Vict. c. 79, had made

the crossing of a cheque a part of the cheque, and when therefore

the effacing the crossing did not affect its validity.

[*558] * April 27. W. G. Harri.son, Q. C. , and C. H.

Anderson, for the plaintiff. To be a material alteration

within the meaning of the rule laid down by Master v. Miller, 4

T. R 320 ; 1 Sm. L. C. 8th ed. p. 857 ; 2 E. C. 669 ; 2 R E. 399,

it must be material to the contract. " Material, " said the Master
OF THE EoLLS, in Ireland, in Caldwell v. Parker, Ir. Eep. 3 Eq. 519,

at p. 526, " when applied to words for this purpose means, I think,

having an effect on some contract or right contained in or arising

out of the instrument itself. It does not mean capable of possibly

affecting some right or contract which is not created by the

instrument. " In that case there had been a deed of indemnity
given by a debtor to indemnify his sureties against any loss in

respect of their being his sureties, and. after the deed had been

executed, one of the sureties had drawn a pen through his own
signature and that of another surety. The sureties were simply
covenantees, and the deed imposed no liability on them. The
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Master of the Rolls therefore held that such alteration of the

deed was not a material one, and did not avoid the deed. In

Trapp V. Spearman, 3 Esp. 57, Lord Kenyon, who was one of

the Judges in Master v. Miller, decided that the alteration of a

bill of exchange by the addition of the words, " when due at the

Cross Keys, Blackfriars Road," was not such as would invalidate

the bill in an action on it against the acceptor. In a note t(i

Cordiocll V. Martin, 1 Camp. 81, it is stated, " Words written on

a bill which do not affect the responsibility of the parties will

not vitiate it," citing Marson v. Petit (King's Bench sittings

after Michaelmas Term, 47 Geo. III.). The cases of Henfree v.

Bromleij, 6 East, 309; 2 Smith, 400; ante, p. 504; 8 R. R. 491,

IFaugh v. Bussell, 5 Taunt. 707; 15 R. R. 624; Trewv. Burton, I

Cr. & M. 533, Collins v. Prosser, 1 B. & C. 682, and Sanderson v.

Symonds, 1 Brod. & B. 426, furnish instances of alterations which

have been held to be immaterial and not to vitiate the instrument,

and in those cases the alteration did not vary the contract, or at

least was not considered to do so by the Judges who decided them.

In Mollett V. WacherhartJi, 5 C. B. 181, the alteration, which altered

the rights of one of the parties, was held to be a material altera-

tion of the contract, and that therefore it avoided it. In

the present * case the number on the Bank of England [* 559]

note is immaterial. It is equally a promise to pay the

sum mentioned in it whether there be a number or not on the

note. It is the same note which the bank issued, and issued for

value received, and the bank therefore ought to be bound to pay

it. The removal of the number is no more than would be the act

of clipping a sovereign, an unlawful act which might subject the

person committing it to punishment, but which would not destroy

the validity of the note or sovereign in the hands of a hona fide

and innocent holder.

Cohen, Q. C. , replied.

April 28. Jessel, M. R. This is an appeal from the decision

of the Lord Chief Justice of England in a case which raises the

very important question, what is the effect of an alteration in the

number of a note of the Bank of England as regards the liability

of the bank to pay such note to a person who is an innocent

holder of it for value. The question is one depending partly upon

general law, and partly upon special considerations affecting tlie

peculiar nature of a Bank of England note. It appears to me
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that the attention of the Lord Chief Justice was not directed to

the very important distinction there is between a Bank of Eng-

land note and an ordinary promissory note, for if it had been I

think it is by no means probable that his decision would liave

lieen to the same eflect that it was. Another point which I think

I ought to remark upon is this, that a very large number of cases

were cited in the Court below which are not technically binding

upon this Court, liut which were certainly to a great extent bind-

ing on that Court, and it mav well be that in diflerino from the

judgment of the Lord Chief Justice, we may be at liberty to do

so by reason of that distinction.

1 will first of all consider the general law on the subject, which

T take to be settled now beyond dispute. The leading case, and

which from the time of James I. has always been so treated, is

Figot's Case, 11 Co. Eep. 26, and whatever may be said of the

first resolution in Pigot's Case, no doubt has ever been raised as

to the second resolution, which is this, " that when anv deed is

altered in a point material by the plaintiff himself, or

[* 560] by any stranger without the * privit}' of the obligee, be it

by interlineation, addition, rasing, or by drawing of a

pen through a line or through the midst of any material word,

the deed thereby becomes void. " So that even if a single word

which is material is erased it destroys the instrument. It was

next decided that such rule of law which applied to deeds applied

to documents not under seal. The ca.se which decided this was the

well-known case of Master v. Miller, 4 T. R. 320; 1 Sm. L. C. 8th

ed. p. 857; 2R C. 669; 2 E. E. 399, decided in the year 1791.

There Lord Kenyon, who was Lord Chief Justice of the Queen's

Bench, held that the rule which applied to instruments under seal

applied to documents not under seal, " because, " he said, " no man
shall be permitted to take the chance of committing a fraud with-

out running any risk of losing by the event, when it is detected.
"

Then he added, " The cases cited which were all of deeds were

decisions which applied to and embraced the simplicity of all the

transactions at that time ; for at that time almost all written

engagements were by deed only. Therefore, those decisions which

were indeed confined to deeds applied to the then state of afiairs,

but they establish this principle that all written instruments which
were altered or erased should be thereby avoided. " Ashurst,
J. , said this :

" Now I cannot see any reason why the principle
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on which a deed would have been avoided should not extend to

the case of a bill of exchange. All written contracts whether by

deed or not are intended to be standing evidence against llie

parties entering into them. There is no magic in parchment or

in wax. And a bill of exchange, though not a deed, is evidence

of a contracL as much as a deed; and the principle to be extracted

from the cases cited is that any alteration avoids the contract. " 1

will not read the elaborate judgment of Bullek, J., because he was

in the minority, and when yon want to find out the principle of a

decision, it is only necessary to refer to the judgments of the

Judges who were in the majority, and whose decision it really

was. I will therefore pass on to the judgment of Gkusk, J.,

which on this point is very plain. " Pigot's is the leading case,"

he said ;
" from that I collect that when a deed is erased whereby

it becomes void, the obligor may plead noii est factum, and give

the matter in evidence, because at the time uf plea pleaded

it was not his deed ; and, secondly, that when * a deed is [* oGl]

altered in a material point by himself or even by a

stranger, the deed thereby becomes void. Now the effect of that

determination is, that a material alteration in a deed causes it no

longer to be the same deed. Such is the law respecting deeds
;

but it is said that the law does not extend to the case of a bill of

exchange; whether it does or not must depend on the princii)le

on which this law is founded. The policy of the law has lieen

already stated, namely, that a man shall not take the chance of

committing a fraud, and when that fraud is detected recover on

the instrument as it was originally made. In such a case the

law intervenes, and says that the deed thus altered no longer

continues the same deed, and that no person can maintain an

action upon it. In reading that and the other cases cited, I

observe that it is nowhere said that the deed is void merely

because it is the case of a deed, but because it is not the same

deed. A deed is nothing more than an instrument or agreement

under seal ; and the principle of those cases is that any alteration

in a material part of any instrument or agreement avoids it,

because it thereby ceases to be the same instrument. And this

principle is founded on great goed sense because it tends to

prevent the party in whose favour it is nrade from attempting to

make any alteration in it. This principle, too, appears to me

as applicable to one kind of instrument as to another. " I have
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read those portions of the judgments, because they state distinctly

what the hiw is. I may mention that that case of Master v.

MUler, 4 T. R. 320 ; in error, 5 T. E. 367 ; 2 H. Bl. 141 ; 2 R. C.

669 ; 2 R. R. 389, went to the Exchequer Chamber, and there Evke,

C. J., said: " When it is admitted that the alteration of a deed

would vitiate it, the point seems to me to be concluded; for by

the custom of merchants a duty arises on bills of exchange from

the operation of law in the same manner as a duty is created on

a deed by the act of the parties." And M.vcdonald, C. B.
,

added :
" I see no distinction as to the point in question between

deeds and bills of exchange, and I entirely concur with my Loud

(Jhief Justice in thinking there would be more dangerous con-

sequences follow from permitting alterations to be made on bills

than on deeds. " The result therefore is that the law as settled

by those cases applied to all instruments in writing with-

[* 562] out * distinction for this purpose between an instrument

under seal which is a deed and an instrument without a

seal which is not a deed. The only other case in the Exchequer

Chamber, and which is strictly binding on this Court, is the case

of Davidson v. Cooim; 13 M. & W. 343; i:; L. -J. Ex. 276,

where the action was not on a bill of exchange, but (sn a guarantee

not under seal.

The doctrine in Master v. Miller, 4 T. R. 320; in error, 2 H. Bl.

141 ; 2 R. C. 669; 2 R. R. 389, has been applied since to various

kinds of instruments not under seal, such as bought and sold notes
;

and it has been fully recognized to be the law of P^ngland, and that

it is the law is not disputed by the respondent, the plaintiff in this

action. The only question we have to determine therefore is,

what is a " material alteration," it being indis])utable according

to the authorities that if there be such a mateiial alteration in

the instrument, the instrument is avoided as against the person

who would otherwise be liable upon it. The cases are all of

extreme hardship, because they assume that the plaintiff is a hond

fide holder for value, and they all assume that the defendant,

without any merit of his own, gets rid of an obligation, at all

events as regards that plaintiff', on that instrument.

Now I will first consider whether the alteration in the present

case was a material alteration, without regard to the cases on the

subject, which are numerous and conflicting, and are besides not

technically binding upon this Court. It is alleged on the part of
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the respondent that in order to be a material alteration within

this rule the alteration mu.st in the case of a contract atlect the

contract, and that where there is no contract but rights are

conferred otherwise tlian by way of contract, those rights must be

interfered with. Those are the suggested limits. Upon these

two questions arise. First of all, whether those limits are in

themselves reasonable and such as should be adopted by the Court

of Appeal in all cases ; and secondly, whether, if they are reason-

able and ought to be adopted, the adoption ought to be limited to

tlie class of cases to which the decisions have been applied. It

does not appear to me to be necessary for us now to decide

whether those cases have been rightly decided which

limit the materiality * in the case of an ordinary com- [* 563]

merciai contract to the subject which afl'ects the contract

itself. Whenever it becomes necessary so to decide it will

become necessary also to consider whether in the case of such

contract there is anything that can by any rational person be

treated as material which does not afTect the contract. An illus-

tration will point out what I mean. In an ordinary case it may
be said that the number put on a bill of exchange or on a cheque

will not affect the contract, and may not be a material alteration ;

but take the case of a debenture issued by a company, or a bond

issued by a turnpike trust, or a foreign government, and that the

bond is paid according to the number drawn by lot, which is a

very common mode of payment; there, although the number

would not affect the contract on the face of the instrument, it

really would affect the contract in another way, and I should

think there would be no doubt in the world that in such a case

an alteration in the number would be a material alteration in the

instrument. It therefore appears to me, before one can consider

the question as to whether the alteration is an alteration affecting

the contract one must know exactly what the instrument is, what

the alteration is, and what the general effect is, and it may well

be that in the majority of these cases (although they may not be

all rightly decided, for some of them conflict with others), they

may be well decided and yet they may not enable one to decide

such a case as this where other considerations arise beside the

mere question of contract between the parties.

Now, a Bank of England note is not an ordinary commercial

contract to pay money. It is in one sense a promissory note in
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terms, but no one can describe it as simply a promissory note. Tt

is part of the currency of the country. It has long been made so

by Act of Parliament, it is a legal tender for any sum above £5,

and it must be issued to any one who brings a certain quantity of

bullion to the bank, and demands it, as he has a right to do, for

the purpose of using it as currency. It is protected in a way no

other instrument is protected, against alteration or mutilation,

and its preservation in a pure state, to use a term as applied to

deeds by some learned Judges, is certainly a matter of the utmost

importance. It is admitted that the usage of putting the

[* 564] number * on the note, dates from a long period and is a

custom universally known. One must consider the opera-

tion of the Act of Parliament which says that any man wdro pro-

duces at the Bank of England a certain quantity of gold bullion

shall be entitled to receive bank-notes. Could it be contended

that the bank wanting to buy bullion and not wanting to increase

the circulation of notes, could give to the person who brought the

bullion notes without numbers '( Tlie man who received the

notes in such an unusual form could not make use of them as

currency, because no one would take them ; and I take it, the Act

means a note in the ordinary form in which the bank issues Bank

of EnQ'land notes. I do not mean to say that the Bank of Eng-

land might not alter its ordinary form, but I mean that it could

not comply with the terms of that Act of Parliament unless it

issued to tlie man who so brought bullion notes in the accus-

tomed and ordinary form, so that they would enalile him to use

them as currency. The number on notes has another important

use. It enables the person who receives notes to trace them an.d

so to detect crime as well as to guard against the commission of

crime by reason of the knowledge that the notes may be so traced.

But the utility of the number does not stop there. We have been

told there is a relation between the date and the number which

<'nal)les the bank more easily, no doubt, to detect forgery if the

liank found that relation altered, and also to enable it to keep a

register of the notes issued against the notes coming in, so as to

ascertain the amount for which the bank is liable. Therefore,

knowing the use made of the number, the mode in which it is

regarded by the public, and in which it is utilized by the bank,

no one could say that the number was not a material part of the

note, and, indeed, when I read tbc judgment of the Lord Chief
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Justice of England that was obviously his opinion. If, there-

fore, there is nothing to restrict the generality f»f the terms used

to which I have referred, I should say it was quite clear that the

alteration of the number was an alteration of the note in a

material part.

I now come to the consideration of the authorities on which

alone the Lord Chief Justice determined this case. They related

only to ordinary mercantile instruments, and it by no means

follows that the same considerations which enabled the

Judges to * decide what was a material alteration of an [* 060]

ordinary mercantile instrument, would even by those

Judges have been treated as sufficient to enable them to decide

what was a material alteration in the case of a Bank of England

note, which, as I have stated, is sometliing more than a mercan-

tile instrument. But what they did decide is this. They said

where the alteration made merely states that which the law would

otherwise imply, that is not a material alteration. I think there

would be very little difficulty in acceding to that in tlie case of

ordinary mercantile documents. Then they said, where the

alteration does affect the contract either by increasing or decreas-

ing the amount of the obligation of the contracting party sued,

that is a material alteration ; and then, in some cases, they stated

where there is an alteration in a matter which, though it does not

directly affect the contract still indirectly does so, that is, affects

the position of the parties to the contract, that is a material

alteration. AVith the exception of Caldivcll v. Parltcr, Ir. Rep. '^)

Eq. 519, in which there is the obiter dictum of the Master of

the Rolls in Ireland, I cannot find any case in wliich the doc-

trine has been laid down in terms such as those stated by the

Loud Chief Justice of England in the course of his judgment

in the present case, viz. :
" It has always been held that the alter-

ation which vitiates an instrument must be a material alteration,

/. c, must be one which alters or attempts to alter the character

of the instrument itself, and which affects or may affect the con-

tract which the instrument contains or is evidence of. " And his

Lordship then cites certain cases as " clear authorities to show

that an immaterial alteration will not do." I am by no means

satisfied that what is so stated is incorrect as regards an ordinary

commercial instrument which contains nothing but a contract.

As I said before, it is difficult to see how in such a case an altera-
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tion could be material if the alteration did not affect the con-

tract ; but there may be such a case, and I expressly reserve to

myself the right of saying if such a case should ever occur it has

not been decided by the authorities referred to. Again, I agree

that the case of Caldwell v. Farlxr goes somewhat further, but I

decline to say anything disrespectful of that case, except

[* 566] that I disagree with it. It was a decision arrived at by * the

Master of the Eolls in Ireland, as he states with great

doubt, and, at all events, it is not a decision which is binding on

this Court. It seems to me on the whole, therefore, that there

is no authority binding upon us to limit the materiality of an

alteration so as to exclude this case from the general law, and

that there are very strong and, to my mind, unanswerable reasons

for holding this case to be within the general law, and that what-

ever hardship our decision may inflict upon the plaintiff we are

bound to hold, as we do, that the defendants should succeed in

this appeal.

Brett, L. J. In this case the plaintiff, for value and with

perfect innocence, bought several bank-notes which had been

issued by the Bank of England, and the question is whether the

])laintiff, the hond fide proprietor of these notes, can recover from

the bank the sum for which those notes w^ere issued ; or wdiether

the bank, although they had received full value for the issue of

every one of these notes, can nevertheless decline to pay the sum

which by the issue in each case they undertook to pay to the

person who should present the note. If the Bank of England be

not bound to pay such sum to the plaintiff it is obvious that a

great hardship will be inflicted upon the plaintiff, who will lose

his money. And it equally follows that the liank will escape

their liability to pay the very sum wdiich by the note when it

was issued they undertook to pay. I ought to state that after

these notes were issued the number of each of them was altered

by a person in whose possession such note was for the moment.

How these notes came into the possession of such person does not

seem to be disclosed, but according to the facts found by the

Lord Chief Justice, such person purposely altered one of the

figures in the number of each of the notes with a fraudulent

intention and for the purpose of preventing its being traced. It

seems to me that the material point is that such alteration was

purposely done. It has been argued for the plaintifl', that al-
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though that was purposely done, it does not relieve the bank

from its liability to pay an innocent holder: first, because the

alteration was done by a stranger to the note, and, secondly,

because thi alteration, by whomsoever it was done, does

not aifect the contract contained * in the note, and there- [* 567]

fore is an immaterial alteration. On the other side, it

has been contended that the alteration was made in the bank-note

by a person who was in possession of it, and who therefore,

whether he had or not stolen it, could have forced the bank if

there had been no alteration to pay it, and assuming the altera-

tion does not alter the contract contained in the note, yet it is

such as would have affected its identity, using the word " iden-

tity " in a manner which I will presently consider. It was

further urged that where the instrument is either not a contract

at all, or is a contract and something more than a contract, an

alteration made of that instrument may be material although it

does not affect the contract contained in it, and that in this case

there is a material alteration, although it does not affect the

contract.

Now, I think it is clear that a Bank of England note itself

co\itains a contract which is ambulatory by reason of the mere

parsing of it from hand to hand. It is a contract to pay the

amount of the note to whomsoever may present it, and such person

can enforce that contract by an action. But then I think that

• such bank-note is something more than an instrument containing

a contract, or what is evidence of a contract only, it is a thing

which is in itself valued as money and as currency. I agree

with the argument on the part of the plaintiff' that the alteration

in this case has not in any way aflected the contract. The num-

ber on the note is no part of the contract, and -therefore if the

lule of law insisted upon by the plaintiff be a true rule, viz., that

it is only an alteration which affects the contract which vitiates

an instrument, then the plaintiff would be entitled to recover.

The ([uestion therefore must be whether that rule applies further

than to an alteration of a contract in an instrument, and if it

does whether the alteration in these notes which does not aflect

the contract contained in them, is nevertheless a material altcv

tion. I think the plaintiff is also right in this, that whatev.-r

the instrument may be to v/hich the rule is applicable the rule is

only applicable where the alteration is material, leaving open tlnf
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question to be considered what is a material alteration. I incline

to think, but it is not necessary to determine this now,

[* 568] that where an instrument contains only a contract, * or

can only be used as evidence of a contract, no alteration

of such an instrument which does not alter or affect the contract,

can be a material alteration. But I think the rule is not con-

fined to instruments which contain only a contract. I think it

is applicable to instruments which contain no contract at all

;

and if that be true, then it follows of course with regard to instiu-

ments which contain no contract at all, that the alteration, which

is to be a material alteration, cannot be confined to an alteration

of what aff'ects the contract. I incline to think with regard to

instruments which either contain the contract and something

more, or which do not contain the contract at all, tliat the rule

may be thus stated : whenever any instrument is purposely

altered by a person in lawful possession of it in a mntciial part of

it, the instrument is void for the purpose of enabling any person

to sue on it or to defend himself by using it as a direct defence

depending on its obligatory force as an instrument. I y.ut in

those cautionary words myself, l)ecause I am not sure that,

although an instrument may be avoided for the purposes which

I have mentioned, nevertheless it may be used for other and col-

lateral purposes, as for instance, by way of pioving or enforcing

an admission where the instrument itself is not used either for

the purpose of its being sued upon or for the purpose of its l-eing

used as a direct defence in the terms which I have stated. P>ut

whenever it is witliin the terms which I have stated, then it

seems to me any material alteration in it avoids it for those pur-

poses although that alteration does not alter any contract in

it. That, however, leaves open the question what is a material

alteration in such an instrument. Any alteration of any

instrument seems to me to be material which would alter tlie

business effect of the instrument if used for any ordinary busi-

ness purpose for which such an instrument or any part of it

is used.

If that be true, then the question arises whether the alteration

of the number of a Bank of England note comes within that defi-

nition. I have already stated that in my opinion such alteration

does not alter or affect the contract contained in the note, but the

number does seem to me tn be a material part of the instrument.
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and to be used in ordinary business as a material part of that

instrument for business purposes. It is put there by the

Bank of * Enghmd for purposes as I might say within the [* 569]

bank itself. I am not sure whether if that were the only

purpose for which it is used an alteration of it could be said to be

a material alteration within the definition I have stated; but it

is important in a business sense, and it is certainly used or may
be used by everybody into whose hands the note comes. It seems

to me that as long as all their notes are marked with a number

the defendants could not issue any particular bank-note without

a number, and for this reason, because the person entitled to

demand from them the issue of a note is entitled to have a note

which will pass as currency without question or doubt, which

would not be the case with respect to a bank-n5te without a

number originally upon it. The number is also most undoubtedly

useful for the purpose of tracing the note in case of accident, and

I will not say that there are not other business purposes for

which such number may be used. It seems to me that these

instances are enough to show that the number is a part of the

note used in ordinary business for a business purpose. Tlien it

.seems to me that an alteration of part of such an instrument as

that is within the definition and is a material alteration. I do

not rely upon the alteration of the identity of the note, if " iden-

tity " is to be used in the sense that the alteration alters the

physical appearance of the document, because it seems to me tliat

an alteration on the face of an instrument wliich is admitted to

be an immaterial alteration does nevertheless alter the " identity,

"

if identity is used in the sense of physical appearance. My
view is that in Sanderson v. SymoiuU, 1 Brod. & B. 426, the

judges used the word " identity " as meaning identity in the ca.se

of a contract, and that therefore it really only came to the

same thing as saying that there must be an alteration of the

contract which is a material alteration of the effect of the con-

tract. If there is an alteration which affects the legal effect of

the contract it is obvious that the two contracts then are not

identical, and I cannot help thinking that is what the judges

there meant.

The question is whether we are right in extending the rule

to such an alteration as we are now considering in a Bank of

Ens[land note. It has been argued that the doctrine has l)eeu
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[* 570] confined to * cases where the instrument contained a con-

tract, and it was stated that in the case relied on, Master

V. Miller, 4 T. E. 320 ; 1 Sm. L. C. 8th ed. p. 857 ; 2 R. C. 669
;

2 li. E. 389, there was a contract and an alteration of the contract.

The action there was brought upon a bill of exchange, and the

alteration was in the date of such bill. Therefore the action was

brought upon an instrument containing a contract, and to my
mind containing nothing else, and the alteration altered the

effect of that contract, therefore so far as the decision goes, it is

only a binding authority upon a Court of co-ordinate jurisdiction

that an alteration in a contract which alters the effect of that

contract is a material alteration, and vitiates that instrument.

It seems to me that the principle laid down in Master v. Miller,

extends in ils application beyond an instrument which contains

only a contract. The words which Lord Kenyon uses are cer-

tainly larger than would apply only to contracts, because the

words are " All written instruments which were altered or

erased," and one must here read " in a material part," " should be

thereby avoided. " I do not think that the judgment of Ashurst,

J., applies to other than instruments containing a contract.

With regard to Buller, J. , it is immaterial to consider what he

said because his opinion did not prevail, but I think that that

which Grose, J., says is very material. " A deed," he says, " is

nothing more than an instrument or agreement under seal, and

the principle of these cases " — that is, of the cases previous to

Master v. Miller, — " is that any alteration in a material part of

any instrument or agreement avoids it, because it thereby ceases

to be the same instrument. " He afterwards shows that he

intended to extend this to something more than an agreement,

because he says, " This principle too appears to me as applicable

to one kind of instrument as to another. " I think, therefore,

that he intended to comprise within the doctrine instruments

which were not contracts as well as those which were only con-

tracts. Then the case cited to us of an alteration in an award,

namely, Henfree v. Bromleij, 6 P^ast,308; ante, p. r)04; 8 E. E.491,

certainly carried the matter beyond an alteration in instruments

which were mere agreements, for the alteration there certainly

did not affect the contract, and yet it was held that it avoided the

instrument. The case which I ventured to suggest of an

[*571] alteration in the statement of the * consideration given
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at the time of the giving of a bill of sale certainly would not

alter the contract, because whatever the consideration was the

contract would he the same, but I cannot doubt myself that where

there is such an alteration of such statement as would alTect the

validity of the registration of the bill of sale it must be within

the principle laid down, and would be an alteration which would

avoid the bill of sale. Both principle and authority seem to me
to show that the doctrine is to be applied to all instruments in

which there is a material alteration, and that the alteration may
be material although there may be no contract in the instrument,

or if there be, it does not alter such contract. I am, however,

inclined to admit that if the instrument contains nothing but

a contract, and has no legal or business effect whatever except

as a contract, that then there could be no material alteration in

the document unless that alteration did alter the contract.

With regard to what was expressed by the Master of the

EoLLS in Ireland in Cakhvell v. Parker, Ir. Rep. 3 Eq. 519,

at p. 526, I can only say that I cannot as at present advised

bring my mind to think that that case was decided according to

law.

Cotton, L. J. In this case the plaintiff is a hand fide, holder

for value of certain Bank of England notes, on which he sues the

Bank of England. There is no imputation on him with regard

to the way in which he took those notes, but the question which

Ave have to consider is this, whether in consequence of certain

alterations which were made in those notes, intentionally, and

evidently for the purpose of preventing them being traced, the

plaintiff, in accordance with the rules of law long established in

this country, has lost his right to sue upon them. Now the rule

which is relied upon by the Bank of England is that which if?

laid down in Pujot's Case, 11 Co. Rep. 26, namely, that a deed is

void when it is altered in a point material. That was only as

regards a deed, but the rule so laid down was afterwards extended

in Master v. Miller, to instruments not under seal, and following

that case, it has been well established that the principle so laid

down extends to negotiable instruments, and that a hnna'

fide holder for value cannot * recover on them when there [* 572]

has been an alteration in the instrument coming within

such principle. The question is, whether a material alteration is

confined to an alteration which is material because it alters the



656 BANKER.

No. 6. — Suffell V. Bank of England, 9 Q. B. D. 572, 573.

contract in the instrument. Now that certainly is not the language

of the rule in PtguVs Case, 11 Co. Rep. 26, nor of the rule as

adopted and applied to instruments not under seal, in Master v.

Miller, and, with the exception of the case in Ireland, Caldwell v.

Parker, Ir. Kep. 3 Eq. 519, no case has been referred to in which

the judges have so restricted the rule that the materiality must be

material in the sense of altering the, contract. I do not think it

necessary to consider that case of Caldwell v. Parker, but I agree

in thinking that it is not a right decision, and I certainly do not

feel bound to follow it.

Now, that being so, there is no decision, certainly no series of

decisions, that the material alteration is restricted in the way

contended for by the plaintiH', and one does not find from the

judgments from which one must gather the principle on which

the cases were decided, that the rule was so limited. Grose, J.,

puts his judgment in Master v. Miller, on this, not an alteration

of the contract but an alteration of the instrument, so that it is

no longer to be considered as the same instrument. " A deed,

"

he says, " is nothing more than an instrument or agreement under

seal, and the principle of those cases is tliat any alteration in a

material part of any instrument or agreement, avoids it because

it thereby ceases to be the same instrument. " Of course, u is

not every small alteration in an instrument which will prevent it

being the same. It must be a material alteration, so that the

party defending himself may be able to say that it is not the

same instrument as that which he executed or to which he put

his hand. Then what was said by Dallas, L. C. J., in Saundcr-

son V. Symonds, 1 Brod. & B. 426, at p. 430, was this :
" The

original rule was not intended so much to guard against fraud as

to insure the identity of the instrument and prevent the substitu-

tion of another without the privity of the party concerned. " Not

to prevent an alteration which would make a different

[* 573] contract, but to insure the * instrument being in sub-

stance the same, and to prevent the parties substituting

that which was not the same but a different instrument. The

judgment of Richardson, J. , 1 Brod. & B. at p. 432, is somewhat

more ambiguous, because he says " the ground on which the cases

have turned is that the alteration has varied the identity of the

contract," using that ambiguous word "contract," which may
either mean the instrument containinir the contract or the con-
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tract contained in the instrument. Then there is the case of

Knill V. Wtlliains, 10 East, 4-31
; 10 11. If. 349, where the only

alteration in the promissory note was the addition to " value

received " of the words " for the good-will of the lease and ti'ade

of Mr. F. Knill. " It was argued by Mr. Harrison, when I called

his attention to that case, that the alteration there was an altera-

tion of the contract, and therefore came within the principle for

which he was contending. But when one looks at the judgments

of Lord Ellenborougii and Grose and Bayley, JJ. , that is not

the ground of their decision. Lord Ellenborougii says, by way

of illustration, " If a bond, for example, were conditioned for the

payment of money generally, could it afterwards be introduced by

way of recital that the money had been advanced out of a par-

ticular fund which might afterwards be made use of for other

purposes ? " Clearly showing, that the principle of his decision

was that the alteration must be such an alteration of the instru-

ment as would make it substantially different, and which although

it would not affect the contract, would affect the rights of tlu3

parties in other matters. Then he says, " The effect of the altera-

tion is to narrow the value from value received in general to the

va] je expressed ; which I cannot say is not a material alteration.
"

Tlien what Grose, J., says, is this: "The question is whether

thij alteration introduced made it a different note. If it be mate-

rial, it is a different note; and it certainly is material, for it

po'i nts out the good-will and trade of F. Knill as the particular

consideration for the note, and puts the holder upon inquiring

wliether that consideration had passed. " Bayley, J., says :
" The

case of Master v. Miller decided that an alteration in a material

part of a bill after it has issued makes a new stamp necessary,

and this was a material alteration, for it was evidence of a fact

which, if necessary to be inquired into, must otherwise

have been proved by * different evidence. " So that even if [* 574]

it could be said that that was an alteration in a particular

contract in that case, that is not the ground on which the judges

put their decision.

Then there is the case of Simmonds v. Taylor, 4 C. B. (N. S.

)

463; 27 L. J. C. P. 248, as to a crossed cheque. There the

Exchequer Chamber decided that the erasing of the crossing did

not vitiate the cheque. That decision was on the ground that the

erasing was not a material alteration even if the crossing was

VOL. III. — 42
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part of the cheque, but that it was not part of the cheque, but a

mere superadded direction to the banker, and did not come within

the statute of 19 & 20 Vict. c. 25. The erasing the crossing did

not avoid the instrument as it was no alteration of the instru-

ment but only a removal of a superadded direction ; that decision,

therefore, cannot in my opinion assist the plaintiff. No doubt

there is a long string of cases which do as a rule deal with the

question whether the contract contained in the instrument has

been altered or not, as the test by which to decide whether the

alteration be a material one within the rule in Pigot's Case, 11

Co. Rep. 26, and the plaintitt' did, as he was entitled to do, rely

on that most strongly ; but the question whether an alteratio". of

an instrument is a material one must, in my opinion, depend

upon the nature of the instrument and the uses to which it i s to

be put, and, although in these cases, the proper test may have

been whether the contract contained was altered or not, it by no

means follows, unless it has been so laid down, that the rule is

that the alteration in the contract is essential, and that no other

alteration will do. In my opinion that conclusion would be

incorrect. The question here is whether the alteration, although

not an alteration of the contract, is nevertheless an alteration, of

the instrument in a material way. Having regard to the nature

of the instrument and the purpose for which it is used, one can-

not see why one is to confine the alteration which has been laid

down in "eneral terms as a material alteration in the two cases

to which I have referred (Pif/ot's Case and Master v. Miller) t(> an

alteration of the contract. In my opinion it is not a question of

the alteration of the contract, but a question of the alteration of

the instrument in a material way. Now, in this case we

[* 575] have a * well-known thing, viz. , a Bank of England note,

which is imder an Act of Parliament part of the circulat-

ing medium of the country, and as regards the issue of which the

Bank of England is subject to restrictions in its operation. Vt'hat

has been done is this, certain numbers which are always stamped

on the notes of the Bank of England liefore they are issued have

been altered by a holder, undoubtedly intentionally and fur a

particular purpose. Now can it be said that such numbeis are

not an essential part of the note ? They have been recognized as

essential for years, so that no one would take a Bank of England

note if such numbers were not upon it. The numbers, with the
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date, enable the Bank of England and the public to identify the

notes. Persons wishing to protect themselves as far as tliey can

against the loss of Ijauk of England notes make a memorandum
of the date and numbers, and in case of loss they give notice to

die bank of the numbers of the notes which have been lost, and

the bank tlien stops them and endeavours to prevent their circula-

tion by sending round notice of the numbers of the notes stopped

to persons likely to take them. The numbers are therefore essen-

tial for this purpose and also for the protection of tlie bank

against forgery, because it enables it to see whether it lias issueil

a note of that date and number which is presented to it for i>ay-

ment. By these numbers the bank can know what notes aie still

in circulation, because when they come in they are not issued

again. Therefore the existence of the numbers on the notes

siflbrds both to the bank and the public a most material protec-

tion. Having regard then to the nature of the instrument and to

tlie purpose for which these numbers are nsed and are put on the

note, I am of opinion that they must be considered as an essential

part of the note, and that by altering them the person who did

it has made a material alteration of the instrument within the

rule laid down by the cases to which I have referred, and there-

fore that the defence of the Bank of England in this case must

prevail. Judgment reversed.

ENGLISH NOTES.

Ill Leeds and County Bank Junited v. Walker (188;5)- H Q- B. D.

S4, 52 L. J. Q. B. 590, the plaintiff bank had taken from the defend-

ant two £100 bank of England notes, and in consideration of these

notes, had delivered up to the defendant certain acceptances and paid

lijm the balance of value in cash. One of the notes had been altered

as to number and date, but this was unknown to the defendant and not

perceived by the plaintiff bank. On this note being presented at the

Bank of Eiiorland, the alteration was perceived and i)ayment refused.

The plaintiff bank then brought this action to recover the value of tlie

note from the defendant. Subsequently to action brought, the Bills of

Exchange Act 1882 (45 & 46 Virt. c. 61) received the Royal Assent.

By.s. 89 (1) it is enacted that the i)rovisions of the Act relating to

'bills of exchange shall apply "with the necessary modifications " to

promissory notes; and by s. 64 it is enacted: "Where a bill or accept-

ance is materially altered without the assent of all parties liable on the

bill, the bill is avoided except as against a party who has himself
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made, authorised, or assented to the alteration, and subsequent indor-

sers. Provided that, where a bill has been materially altered, but the

alteration is not apparent, and the bill is m the hands of a holder in

due course, such holder may avail hiuiself of the bill as if it had not

been altered, and may enforce payment of it according to its original

tenour." The action was tried by Denman, J., without a jury, an(J

was subsequently heard by him on further consideration. He decided

that, on the authority of Saffell v. Bank of England, the note, jirior

to the Statute, would clearly have been worthless; that s. 64 of the

Act was not retrospective; that the words ''with necessary modi lica-

tions " in s. 89 excepted Bank of England notes from the operation of

the Act; and that if s. 64 did ap})ly, the alteration was "apparent'^

within the meaning of the proviso, although it might not be obvious

to everybody. The Bank of England had therefore rightly refused

paj'ment; and the plaintiffs having, under a common mistake, paid the

defendant for a worthless document, were entitled to recover the amount-

AMERICAN NOTES.

The principal case is cited in 2 Daniel on Negotiable Instruments, § 14()(),,

giving the decision of the court below. AVhere the number of a negotiable

bond was changed, but it did not appear that the numbering was required by-

statute or affected the holder's rights, it was held immaterial. Comnwnwealtk

V. Emigrant Sav. Bank; 98 Massachusetts, 12 ; 93 Am. Dec. 126 ; Birdsall \^

Russell, 29 New York, 239 ; Plock v. Cohb, 64 Alabama, 427; City of Elizabeth

V. Force, 29 New Jersey Equity, 592.

Sec. IV.— Notice of equitable rigMs.

No. 7.— SHEFFIELD (EAEL OF) v. LONDON JOINT
STOCK BANK.

(II. L. 1888.)

KULE.

Bankers receiving from a customer securities for ad-
vances, while, by reason of the course of business carried

on by the customer and known to the bankers, ihey have-

reason to believe that the customer was not the owner of,

or entitled to deal as he did with, those securities, can-
not, even though the securities vxyq negotiable, hold them
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against the title of the true owner. The owner is entitled

to redeem the securities from the bank on the same terms

on which he would have been entitled as against the

^customer.

Sheffield (Earl of ) v. London Joint Stock Bank.

13 App. Cas. 3.3.3-350 (s. c. 57 L. J. Cli. 98C-994 ; 58 L. T. 735 ; 37 W. K. 33).

Appeal from a decision of the Court of Appeal, reported [333]

as Easton v. London Joint Stock Bank, 34 Cli. 1). 95 ; 56

L. J. Ch. 569. For the present purpose the following brief state-

ment of the evidence given at the trial before Te arson, J., will

suffice.

* The appellant gave P^dward Easton authority to bor- [* 334]

row, first £20,000 and afterwards £6000 upon the security

•of stocks in the Grand Trunk Railway Company of Canada, and

foreign railway and canal bonds belonging to the appellant. To

raise these sums the appellant gave Easton the honds and the

stock certificates, together with transfers of the stocks executed by

the appellant, blanks being left for the names of the transferees.

These stocks, transfers and honds were depf)sited by Easton with

Lewin Mozley, a money-dealer in the city of London, who lent

Easton first £20,000, and afterwards £6000 upon their security.

Some of these stocks, transfers and bonds were deposited hy

Mozley with the London Joint Stock I)ank, some with the Capital

and Counties Bank, and some with the Royal Bank of Scotland,

together with other securities belonging to Mozley's customers, as

security for large loan accounts running between Mozley and the

banks. The transfers were filled in with the names of officials or

nominees of tlie l)anks, and registered with the (Jrand Trunk Com-

pany. The Court of Appeal, on the autliority of (hodi-'in. v. Rohartfi,

1 App. Cas. 476, 45 L. J. Ex. 748, held that the bonds were to be

'treated as negotiable .securities between the parties.

Evidence was given of the nature of ]\Iozley's lousiness and of his

•dealings with the banks, and the lianks endeavoured (without suc-

cess) to prove a custom in the city that' money-dealers were at

liberty to deposit their customers' securities en hJor as security

for their own debts to the banks. Of the effect of this evidence

the Court of Appeal and this House took different views. The

Xords Justices held tliat tiie hanks, though they had reason to
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believe that the securities belonged to Mozley's customers, yet-

having the legal title to the securities, and believing that Mozley

had authority to deal with them as his own, were in the position

of purchasers for value without notice. In this House, as will be

seen from the judgments, their Lordships, being of opinion that

the banks either actually knew, or had reason to believe, that t!ie

securities did or might belong, not to Mozley, but to his customers,

held that the banks were bound to inquire into the extent ol

Mozley's authority to pledge the securities.

Itarly in ]\Iay, 1883, Mozley went into liquidation. At

[* 335] that * date the London and Joint Stock Lank held some

of the stocks, and some unsaleable bonds ; the Capital and

Counties Lank lield some of the bonds; and the Loyal Lank of

Scotland held both stocks and bonds. Some of the appellant^

securities were sold by the l)anks to repay themselves.

On the 28th of May, 1883, Easton and th(^ appellant applied to

the banks and to John Young, the trustee in Mozley's liquidation,

offering to redeem the appellant's securities upon payment of the

amount due to Mozley in respect of his loans to P^aston, but this-

offer was refused.

I*laston and the appellant afterwards brought an action against

the banks and Young, claiming first, a declaration that they were

on the 28th of May, 1 883, entitled to redeem the stocks and bonds

on payment of the sums then due from Easton to Young as Moz-

ley's trustee in liquidation ; secondly, damages against the banks

for selling securities belonging to the appellant ; and thirdly, re-

demption of such securities as might remain unsold.

Pearson, J., dismissed the action on the grounds that Lord Shef-

field entrusted the securities to Easton to deal with them as if

they were his own ; that Easton must be treated, not as Lord

Sheffield's agent, but as an ordinary ]mncipnl in obtaining a loan

from Mozh^y ; tlint Easton well knew the nictliod by which Moz-

ley conducted his business, and that the secuiities when deposited

by Mozley in the various banks with wliom he dealt, wouhl l>e-

come a security for the entire amount of Mozley's indebtedness

from time to time to these banks.

The Court of Appeal (Cotton, Lowen, and Fry, LJJ.) af-

firmed this decision, on the ground that the banks who acquired

the complete legal title to the securities nt least so far that Lord

Siietfi<'ld wns estopped from Vlenvin-.; tliciv legal title), were pur-
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chasers without notice of the equitable right on which Lord Shef-

field insisted on in the action. Against these decisions the Earl

of Sheffield alone appealed, Easton being made a respondent, but

taking no part in this appeal.

1887. Nov. 25, 28 ; Dec. 5, 7, Kigby, Q. C, and Grosvenor Woods
for the appellant :

—
The Court of Appeal held in our favour that the appellant

only authorized P^aston to pledge his securities for the two sums

of £20,000 and £6000, and the question is whether that Court

was right in liolding that the respondent Ijanks were purchasers

for value witliout notice. The result of the evidence is that the

banks knew, or at least had good reason to believe, that the secu-

rities were not Mozley's own. Having acted without " due cau-

tion "they took the securities at their peril, and cannot retain

them, whether negotial)le or not, against the true owner. Haynes

v. Foster, 2 Cr. & M. 237 ; Fodcr v. Pearson, 1 Cr. M. &
R. 849. The banks were bound to show *that tliey be- [* 336]

lieved the securities were Mozley's, and were induced by

that belief to lend their money. Cooke v. Eshelhy, 12 App. Cas.

271 ; 56 L. J. Q. B. 505 ; 2 R C. 398. This they entirely failed to

show. Their knowledge of Mozley's business and the wliole tenour

of his transactions with them put the banks on inquiry as to what

his authority really was. The judgments below go the lengtli of

saying that any representation of an agent as to liis authority binds

the principal.

Cookson, Q. C. (Rawlins with him), for the London Joint Stock

Bank, respondents ;
—

This bank held registered stock and bonds payable to bearer

and transferable by delivery, which were and are of no value, and

no question as to negotiability arises in their case. The real

state of the facts is, as Pearson, L, found, that Easton, and not

Lord Sheffield, was the principal in the transaction. Lord Shef-

field authorized P^aston to borrow £26,000 in any way that he

could; Easton applied through Mozley to the banks, which Lord

Sheffield knew of and authorized ; Mozley's course of dealing was

to pledge all his securities en masse to the bank, as securities for

his own indebtedness, and Easton was aware of his course of

dealing, and knew that he was pledging Lord Sheffield's securities

for his own full indebtedness. The Court of Appeal took an incor-

rect view of the facts. It was essential to Lord Sheffield to have
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the £26,000, and he gave Easton carte blanche to raise it how he

could. Easton and Lord Sheffield were co-plaintiffs below, and

Lord Sheffield did not repudiate Easton till the niiddle of the

action. The bank had the legal estate in the inscribed securities,

and Lord Sheffield has no equity as against it. The bank knew that

the securities might not be Mozley's own, but had no notice of a

title in Lord Sheffield inconsistent with Mozley's dealings in

pledging them as security for his own account. He had the jus

disponcndi. The legal title being in the bank the onus is upon

the appellant to show how he can undo his own act. It is not

enough to say that its securities were known not to be Mozley's

own, for Lord Sheffield had put him in a position to pledge them

fur his own debt ; he had notice of what was being done, and

knew the risk that he was running, but, as appears

[* 337] * from the evidence and correspondence, left the matter

entirely in the hands of Easton, who was acquainted with

Mozley's course of business. This was the view taken by Peak-

son, J. If Easton were sole plaintiff his case would have been a

hopeless one, and Lord Sheffield cannot be in a better position.

Cooke V. Eshclhy, 12 App. Cas. 271 ; 56 L. J. Q. B. SOo ; 2 R. C. 398,

is quite a different case. No knowledge that the limit was being

exceeded was or could be brought home to the bank ; but the bank

having the legal title need not show that they acted with " due cau-

tion." See Foster v. Pearson, 1 Cr. M. & E. 849, 855, per Parke, B.

Sec also Perri/ Herriel: v. Attwood, 25 Beav. 205 ; 2 De G. & J. 21

;

27 L. J. Cli. 121 ; Bry/;/s v. Jones, L. E., 10 Eq. 92, and Ilnffe v.

Poscoe, not reported, in the Court of Appeal in 1879, cited in

France v. Clark, 22 Ch. D. 830; 26 Ch. D. 257, 264; 52 L. J. Ch.

362 ; 53 L. J. Ch. 585.

Napier Higgins, Q. C. (F. Thompson with him), for the Capital

and Counties Bank, respondents :
—

The bonds held by this l)ank were transferable by manual

delivery, and were therefore negotiable securities. The doctrine

of notice does not apply to negotiable securities. Goochvin v.

Roharts, L. Pt., 10 Ex. 337; 1 App. Cas. 467, 492-3; 45 L. J. Ex.

748, in the Exchequer Chamber, per Cockburn, C. -T., and in the

House of Lords, per Lord Hatherley. Gill v. Cuhitt, 3 B. & C.

466 ; 3 L. J. K. B. 48, is no longer considered as law. To get rid

of the title of the bank tlie oppellnnt must show mala fides or

such gross nefrlirrpnc-' r>^-. i-. <'•
« : the court is tantamount to
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mala fides, and of this there is no evidence. The securities being

negotiable the bank does not lose its rights even by negligence,

apart from mala fides, and there is no duty to inquire. Byles on

Bills, p. 123 (12th ed.) ; Goodman v. Harvey, 4 A. & E. 870 ; 6 L.

J. K. B. 260 ; Crook v. Jadis, 5 B. & Ad. 909 ; 3 L. J. K. B. 87.

Cozens-Hardy, Q. C. (P. S. Stokes with him), for the Eoyal Bank

of Scotland, respondents, with whom had been deposited both

stock and bonds, relied on similar arguments, and also on tlie

fact that they had dealt not with Lewin Mozley, but with his

relative Frederick Mozley in the ordinary course of business.

(t Cave for the respondent Young.

* Bigby, Q. C, in reply. [* 338]

The House took time for consideration.

1888, March 12. Lord Halsbury, L. C. :
—

My Lords, this is an appeal from an order of the Court of

Appeal affirming the judgment of Pearson, J. The action was

substantially brought to redeem certain securities deposited with

the respondents by a Mr. Mozley. Mozley had deposited them

with the respondents as security for liis, Mozley's indebtedness

to them, and no question arises as between Mozley himself and

the banks; but Mozley had received them from one Easton, who

had received them from L&rd Sheffield, to whom they belonged

;

and the first question in debate is the extent of authority con-

ferred upon Easton by Lord Sheffield. Pearson, J., was of opinion

that the authority conferred was such as to make Easton complete

master of them, and enabled him to dispose of them as he might

think fit. My Lords, I think Lord Sheffield neither intended to

give nor did give any such authority. He limited Mr. Easton's

authority to obtaining an advance by what may roughly be called

a pledge of these securities to the extent of £20,000.

The nature of the transaction as between Lord Sheffield and

Mr. Easton is, I think, clearly disclosed by I\Ir. P^aston's letter

of the 27th November, 1882. That letter is as follows: —
"Gravetye, East Grinstead, 27th November, 1882. — Dear Lord

Sheffield, — In accordance with our conversation on Saturday last

I now beg to write you particulars of the way in wliich I propose

you should enable me to raise the £20,000 you so kindly and

generously said you would let me have if you could manage it,

Mr. Lewin Mozley, of 31 Lombard Street (whose business it is

to carry out such transactions on a very large scale, in conjunc
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tiori with some of the principal joint stock banks) will advance

me that sum for six months on the deposit of Grand Trunk Pre-

feience Stock (2nd and 3rd) of the present value of £26,000, or

£27,000, and will pay the dividends as they fall due into your

account at Coutts'. He will require blank transfers of the stock

signed by you, and an order on Coutts' to deliver to the holder

of the transfer the stock certificates."

[* 339] * For the carrying out of this transaction which was a

loan secured by what in form was a transfer of the legal

estate, but in substance and according to the intention of the

parties was a pledge, it was necessary that Idank transfers of the

several securities should be executed, and Lord Sheffield accord-

ingly executed these blank transfers.

Now, as to the authority conferred upon P^aston, it appears to

me that Easton himself, on the 28th of Xoveml)er, accurately

descril)ed his own authority. "I am authorized," he says, "to

pledge for six months, and I undertake that the stock shall l)e

re-tiansferred at the end of that time.

"

My Lords, I entirely agree with the Court of Appeal upon this

question, and without minutely going through the correspon-

dence, it is eiiougli to say that no part of it seems to alter the

arrangement made by the letters to which I have referred. So

much for the actual authority. Now, the question really argued

before your Lordships was, whether, assuming the authority of

Easton to be thus limited, the circumstance shows a riglit in the

banks to retain tliese securities, not only for the £20,000 or

£26,000 thus advanced, but as security for the whole of Mozley's

indebtetlness to them. The banks clearly and rightly had the

legal estate, they were purchasers for value, and the whole (|ues-

tion resolves itself into a very simple question of fact : had the

banks notice of the infirmity of Mozley's title to pledge the

securities of his customers for the whole of his own indebtedness?

I think the effort of the banks to ])rove a custom (which failed)

is conclusive against them to show that they knew the nature of

Mozley's business. I do not draw the most unfavourable inference

which might be drawn from the answer of one of the witnesses,

that he made a point never to inquire, when he dealt with

money-brokers or lenders, where the securities came from. 1

think it was only a somewhat infelicitous phrase by which the

gentleman in question sought to exi)ress his meaning that it was
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no business of his to inquire about Mozley's authority. I have

310 doubt he and his bank and all the other banks hona fide

<l)elieved that as a matter of law they were entitled to deal with

-Mozley in taking from him these securities as security for his,

Mt)zley's, debt, although they had been deposited with

*Mozley by his own customers as security for the ditier- [* 340]

«8nt sums which they had borrowed from him.

I must say I can entertain no doubt that as a matter of fact the

blanks did know the nature of Mozley's business, and, singularly

•enough, each of the learned judges in the Court of Appeal came

-to that conclusion, although with all respect, they do not accu-

rately represent what the course, of business was. Cotton, L. J.

,

says in terms :
" Now I come to the conclusion, and I think we

3ill did at the iiearing, and so stateil, that the banks must be

taken to have known that the securities on jiledge with them

were, or the greater part of them were, securities taken by ^Mo/.ley

in the ordinary course of his lousiness; that, I think, was the re-

.^ult. " The LoKi) Justice then goes on to describe what was the

course of Mozley's business in a way to whicli I cannot assent.

Mozley himself describes, in answer to Peaksox, J., what was

liis course of business. "Supposing," says Peaksox, J., "that

JE14,000 worth of securities were tleposited liy the gentleman who

•borrowed that £14,000, they were deposited by him simply as

security for £14,000?" Mozley, in his answer, says: " I'jion

"his repayment of that £14,000 I was l)ound to vetuin him any

•securities which he had deposited. " He adds, " 1 lent money

upon them, and up to the extent t lent upon them T could use

tJiem again. " If this was the course of business, which the banks

'knew, how can it be said that it would not be contrary to good

faith for the banks to retain the securities, not only for the

amounts borrowed upon them by the owners, but for what Mozley

owed to them ?

There is a phrase in the judgment of Fi;v, T,. J., in dealing

with this part of the case which is ambiguous, l)ut which, under-

.stood in one sense, I should assent to. He says: " The result of

lihat course of business is equivalent to a notice to this effect,

that the securities were not the property of ^Mozley, but that he

had power to dispose of them so as to raise from the bank the

entire sum it was intended to raise." It is obvious to ask

" intended by whom ?
" Not certainly by Mt)zley's customers, if



668 BANKER.

No. 7.— Sheffield (Earl of) v. London Joint Stock Bank, 13 App. Cas, 340-342.

Mozley told the truth about the mode in which his business was

conducted, and I think liis account is coniirmed by the

[*o41] acknowledged * practice of the bank to release particular

securities in pursuance of the demands of his (Mozley 's)

customers. But I do not believe Mozley 's business could have

latted a month if the banks had not allowed this system to con-

tinue by exchanging securities. Mozley was, as he says himself,

entitled to pledge them to the extent to which he had advanced

money upon them, and the conclusion I draw from the facts

proved is that the banks knew very well the system of money-

lending pursued by Mozley, and tiusted to him that he would not

over-pledge, s(j to speak, the securities of his customers. Other-

wise the very first security refused to Mozley 's customer upon lii.s

tendering the amount advanced upon it would have brought the

whole Ijusiness to a very speedy end.

My Lords, if this is the true view of the facts it is impossible

to contend that the bank is entitled to the position of purchasers

for value without notice. I think they had actual knowledge,

but if they had reason to think that the securities might be

Mozley's own, or might belong to scjmebody else, I think they

were bound to iiupure. My Lords, 1 have said nothing upon

the different character of the securities, since I think it is <iuite

immaterial whether they were negotial)le or not ; the principles

applicable to this case are equally apjilicable, and if the facts are

as I have suggested, the banks, as holders of a negotiable security,

would lie in no l)etter position by reason of the negotiability of a

security as to which they had knowledge or notice that it bebjnged

to somebody else.

For these reasons I move your Lordships that the judgment of

the Court of Appeal and that of Peaksox, J., be rever.sed, and

tliat the plaintiff is entitled to the declaration he asks and the

redemption of such bonds and securities as remain unsold, and an

inquiry as to the value of the stocks and bonds sold, such value

to be ascertained as at the time when the plaintiff demanded

their redemption upon his tendering the amount of the debt and

interest due upon them.

Lord Watson :
—

My Lords, Lewin Mozley, a professional money-dealer in the

city, lent to one Easton, first the sum of £20,000, and

[* 342] then an * additional sum of £6000, upon the security of
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stocks of the Grand Trunk Eailwav of Canada, and foreign rail-

way and canal bonds. Tliese secuiities belonged to the a})-

pellant, Lord Sheffield, who gave Easton no authority to use

them except for the purpose of securing these two sums.

Mozley obtained an advance from each of the three respondent

banks upon a running mass of securities, which in(duded part of

the appellant's property. The appellant signed transfers of the

railway stocks to persons who were in reality the nominees of the

banks, on their being sent to him for execution by Easton ; and

these transfers, with the certificates of the stock and the railway

and canal bonds, were delivered to the banks by Mozley. The

bonds have been held by the Court of Appeal, upon the authority

of Goodwin v. Pioharts, 1 App. Cas. 476 ; 45 L. J. Ex. 505, to be

negotiable instruments, and I see no reason to differ from that

•conclusion. The banks had thus the full legal title to the securi-

ties, and Mozley having become insolvent, they asserted their

right to hold them, not merely against the sums for which they

were impledged by Easton, but against the several balances due

to them in account with Mozley. Hence the present litigation.

It is conceded that the respondents are purchasers for value, and

the only question in this appeal is whether they are also pur-

chasers without notice of the appellant's interest.

The evidence discloses that it is customary for persons in

Mozley 's position to get large advances from banks in the city of

Loudon, by transferring their customers' securities in mass, to

cover the whole advance ; they engaging to keep the securities

up to a certain limit of value ; the bank, on the other hand,

stipulating for the right to realise, at any time, for its own pro-

tection. It is, moreover, an essential condition of these trans-

actions that the money-lenders shall be permitted to withdraw,

from time to time, such securities as may be required in the

course of their business, upon the footing of immediately restor-

ing them, or substituting other equivalent securities for them. In

fact, great part of their business consists in lending, at a higher

rate of interest, moneys which they borrow from the banks, at a

lower rate, upon the securities which they take from their own

borrowers ; and it is necessary to the continuance of

*such a course of dealing that they sliall be able to get [* 343]

back a customer's securities from the bank, whenever ho

has the right, and is prepared, to release them. It was held by
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the Court of Appeal (in my opinion rightly) that the practice

thus prevailing between money-lenders and the banks has not

grown into a proper commercial custom. In the language of

Cotton, L. J., 34 Ch. D. 106, there is " no such general custom

proved as would bind any one dealing with a money-dealer,,

unless it was shown that he had notice of the practice, and he

was proved to have dealt with him on the footing of that

practice.

"

The evidence also establishes that, in the case of the advances

for which the appellant's property was pledged to them, the

respondents recognised and dealt with Mozley as a member of the

money-lending class, and that he was permitted to exercise the

usual privilege of withdrawing securities, and replacing them.

with others. But it is proved, and not disputed, that the appel-

lant had no knowledge of the practice, and that he was not aware,

before Mozley became bankrupt, that his property had beeit

pledged for any greater amount than he had authorized Easton Ut

borrow on its security.

Mozley, accordingly, stood in this position. In a question

with the appellant he had a perfect right to use his own interest

in the securities as a source of credit; and he had no authority

and no right to deal with the appellant's interest by way of

pledge or otherwise. At the same time the appellant, by his

own acts, had invested Mozley with an apparent dominion and

authority which would have enabled him effectually to dispose of

the securities to persons who had no occasion to suspect his

limited title.

In my opinion the character of the transactions betAveen the

respondents and Mozley was, of itself, sufficient to notify to them
that his interest was limited. The bank officials, when examined

before the judge of first instance, substantially admitted that they

knew that the bulk of the securities lodged by Mozley were those

of his customers; and, apart from the admission, it is matter of

plain inference that they must have had that knowledge.

[* 344] Yet none of the respondents made any inquiry, either as * to-

where the securities came from, as to the interest of

Mozley in such of them as belonged to his customers, or as to his

authority, from the original pledgors, to deal with their interests

as well as his own. In these circumstances the case appears to

me to be narrowed to this issue: Were the respondents justified

I
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in assuming, without inquiry, that Mozley had the appellant's

authority to pledge the securities for their full value against the

advances which they made to him ?

Had it not been that the learned Judges of the Court of Appeal

were of a different opinion I should have entertained no doubt

that the respondents were not entitled to rely upon Mozley 's hav-

ing authority to pledge the securities to their full extent. That

appears to me to be a necessary inference from the principles

regarding notice which were applied by the Court of Exchequer

in Foster v. Pearson, 1 C. M. & R. 849, and, more recently, by

this House in Cooke v. Eshelhij, 12 App. Cas. 271, 56 L. J. Q. 13.

505, 2 R. C. 398. The Lokds Justices seem to have accepted, as

sufficient, the explanation given by the bank officials, that they

V)elieved Mozley had full power to deal with all the securities

which he brought to them ; although they assign no reason for

their belief except the fact that they took the securities from him

in the ordinary course of business; or, in other words, in the ordi-

nary course of their dealing with a money-lender. Cotton, L. J.,

said, 34. Ch. D. Ill: " It is true that they knew, and that was

at first my doubt, that they {i. e. the securities) were not to a

very great extent the property of Mozley, but they knew it was

the practice of Mozley and similar money-lenders to deal with

their customers on the footing of mortgaging en hloc, to secure

their own debt, that on which they advanced their money to their

customers. " That reasoning is logical, and might have been

conclusive, if it had been shown that it was customary for money-

lenders to deal with their borrowers on the terms stnted by his

Lordship. But I can find no trace of such a custom in the fvi-

dence. What the respondents actually knew, was, that Mozley,

in common with the rest of his class, was in use so t(t deal not

with his customers, Imt with their securities, whicli is a

very different matter. The course of dealing proved * is [* 345]

between the money-lender and the bank, and not between

him and his customer, a practice which cannot affect the latter,

iinless he is aware of its existence.

It appears to me that the effect of the judgment appealed from

is to deprive the appellant of his interest in these securities by

virtue of a practice which admittedly ought not to affect him
;

and I therefore concur in the judgment which has been moved by

the Lord Chancellor.
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Lord Bramwell :
—

My Lords, I will state what appear to me to be the facts and

conclusions of fact in this case. The appellant authorized Mr.

Easton, on two separate occasions, to pledge his — the appellant's

— property for two separate sums of £20,000 and £6000. He did

not authorize him to pledge them for any other or different debt.

They were pledged for other and different debts, and, conse-

quently, were pledged without the authority of the appellant. It

is therefore unnecessary to consider what Mr. Easton or Mozley

knew or did. I think there is no ground for imputing fraud to

any one, but unless the appellant authorized what was done he is

not bound by it. Nor is it any use speculating a.« to whether he

would have authorized it had it been explained to him that wdiat

was done was the usual and best way of raising money. He might

or mi<dit not have authorized it. But he did not. What he did,

however, as to his shares, was to execute a transfer of them,

which was duTy registered ; the legal estate in them became vested

in some of the respondents, who, being purchasers for value,

acquired a title which could not be set aside unless they had

notice of the infirmity of the title oi those from whom they

claimed. So of the other property. Treating it as passing from

hand to hand by delivery, the appellant can make good no claim to

it except by proof of such notice. The only question then is, was

there proof of or evidence on which we ought to find such notice ?

I have used the expression " notice of the infirmity of the

title," but I wish to guard against the notion that I think it

precise and accurate ; nor would it be right to say " notice that

possibly the pledgor had no power to pledge as he did,"

[* .346] * because that is always possible. The expression should

be something like this : "Notice of the infirmity of tiie

pledgor's title, or of such facts and matters as made it reasonable

that inquiry should be made into such title. " I dnie say tliat

this, like most definitions of such a character, is incomplete, but

I think it correct for the present case. Now T cannot doubt ihat

the })ledgees had such notice. They must have known — 1 might

say, certainly have believed— that the property was not Mozley 's.

I dare say they thought that in point of law he could validly do

what he did. But he could not. It seems to me, then, that

they cannot hold this property except for wliat the appellant

authorized it to be pledged, and that the judgment should be
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reversed. It is remarkable that the respondents relied on neither

of the judgments below. The Court of Appeal overruled Pkakson,

J., I think rightly. There is no evidence that the appellant

knew of any such practice as Mozley adopted. With respect to

the judgment of the Court of Appeal it seems to me wrong, and

founded on the Court's forgetting that at the same time that the

bankers lent their money they had the notice I liave mentioned.

Lord Macxaghtex :
—

My Lords, in this case Lord Sheffield seeks to redeem securi-

ties in the hands of the three banks who are respondents to the

appeal. In order to raise a certain sum of money, and on certain

terms defined in writing, Lord Sheffield placed the securities in

question at the disposal of one Easton, with whom he was associ-

ated in some Egyptian speculation. Easton procured the required

advance from Mozley, a money -dealer. Mozley divided the

securities and deposited them in three lots, together with securi-

ties belonging to other customers of his, in order to cover his

accounts with the several banks. Lord Sheffield now appeals

after two adverse decisions. Pearson, J. , who tried the case and

the Court of Appeal have both rejected his claim. Their deci-

sions are based on different and' independent grounds. The Court

of Appeal has held that the banks were purchasers f(ir value

without notice, and that they are therefore entitled to rely upon

the legal title which they unquestionably obtained.

* Pearson J. 's view was that Lord Sheffield entrusted [* 347]

his securities to Easton to deal with them as if they were

his own; that Easton was aware of Mozley 's way of raising

money ; that he therefore could not complain of what Mozley

did ; and that Lord Sheffield has no better right than Easton to

question the title of the banks. Both these views have. been

presented to your Lordships, though Pearson, J. 's, view was

somewhat modified at the bar.

The learned counsel for the appellant did not dis})ute the fact

that the banks obtained the legal title, nor did they draw any

distinction between the different classes of securities which were

the subject of this action. They relied entirely on the knowledge

which in their view of the evidence was brought home to the

banks. The managers of the several banks were examined.

Their evidence varies slightly in detail. The admissions in one

case may seem to be more candid or more complete — that comes

VOL. III. }o
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probably from the way in which the questions were put. The

effect of the evidence in the three cases is practically the same.

Mozley's business was well known. He was a money-dealer.

He lent money to his customers on securities which they deposited

with him. He pledged those securities to the banks who sup-

plied him with the money. He got money as cheaply as he could

and disposed of it on the best ternib he could make. His profit

was derived from the difference or margin between the rate at

which he lent money and the rate at which it was procured. The

banks knew that in most cases, if not in all, the securities which

he deposited with them were not his own absolute property.

That information was conveyed by the nature and extent of his

business. And moreover his customers for tlie most part were

persons on the Stock Exchange, and it was the usual practice for

the banks on settling-days to deliver out to him the securities

which he required to be released for the convenience of liis cus-

toniers on an undertaking to redeposit securities of equal value

in the course of the day. On the other hand the letters of deposit

which the banks took from Mozley purported to charge not merely

Mozley's interest in the securities but the securities themselves,

and to make the whole mass in deposit liable for Mozley's

indebtedness. That, as one of the managers says, was " the gen-

eral banking practice." Beyond that the bank officials

[* 348] * did not care to inquire. One of them with equal candour

and simplicity say, " We make a point never to inquire

when we deal with money-brokers and money-dealers. " It would
not be fair to scan that answer too closely. Whatever it means
— whether it implies absolute faith in the scruy>ulous regularity

of the whole class of money-dealers, or the shadow of a suspicion

of a possible alternative, or whether it be merely an off hand and

perhaps injudicious disclaimer of curiosity in a matter which the

witness took to be no concern of his — there is no difference in

the result. The banks knew that the person who dealt with

them as owner was not acting by right of ownership. They took

for granted that he had authority, but for some reason or other

they did not choose to inquire what that authority was. They
relied either on some assumed custom or general usage of bankers
or on Mozley's representations. If they relied on a custom the

answer is, no such custom is proved. The Court of Appeal has
held, and held rightly, that the evidence falls far short of any-
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thing of the kind. If they relied on Mozley's representations it

turns out now tliat in this case his representations were not well

founded, and as loss has occurred the loss must fall on those who
trusted without inquiry to the representations which lie made.

The learned Judges of the Court of Appeal have come to the

conclusion that the banks had notice that the securities in ques-

tion did not or might not belong to Mozley, but they held that

the effect of that notice was neutralized by Mozley's representa-

tion that he had power to deal with them as his own on the

ground that the notice and the representation must be taken

together. No authority was cited in favour of that proposition.

It is difficult to see how it can be supported on principle. It is

obvious that in every case where a person deals as owner with

property which is not his to the knowledge of the person wlio

deals with him there must be a simultaneous and concurrent

representation of authority honestly believed in or else there must

be actual fraud and dishonesty.

Feeling the difficulty of supporting the view of the Court of

Appeal the learned counsel for the respondents fell back on

Pearsox, J. 's, view of the ca.se. That view, as submitted to your

Lordships, was somewhat disguised or modified, 1)ut in

substance * the argument came round to Pearson, J. 's, [* 349]

view. In fact wiien once the alleged custom was out of

the way there was no alternative. Tbere is no room for a middle

course between Pearson, J. 's, view and the view of the Court of

Appeal. On this part of the case it is sufficient to say that tlie

respondents are met by the correspondence between Lord Shetheld

and Easton, which so far from authorizing Easton to deal with

the securities as his own or to allow Mozley to raise money on

them in what was termed " his own way, " expressly limited and

defined the object for which they were placed in his hands.

For these reasons I agree in the motion proposed by the Lord

Chancellor.

[A discussion took place as to the form of the order, and the

order set out below was eventually drawn up.]

Order of the Court of Appeal and judgment of Pearson, J.,

reversed: Declared that the appellant is entitled to the

declaration ashed in the statement of claim, and to the

redemption of such bonds cud securities as remain viiso/d,
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and to an inquirij as to the value of the stocks and bonds

sold, such value to be ascertained as at the time lohen the

appellant demanded their redenvption upon his tendering

the aggregate amount of the principal moneys and interest

due in i-espect of the several loans of £20,000 and £6000

in the statement of claim mentioned, and to accounts of

what was, at the date of the said demand for redemption,

due from the respondent Easton to the trustee in the liqui-

dation of Lewin Alozley for principal and interest in

respect of the said loans respectivelij, and to payment by

the respondents, tlie London Joint Stock Bank, Limited,

and the Royal Bank of Scotland, to the apptllant of the

difference between the said values of the stocks which, were

the securities for the loan of £20,000 and the amount

which shall be found to have been due as aforesaid in

[* 350] respect of that loan, with * interest on such difference at the

rate of £4 per cent per annum from the date of the said

demand, and to payment by the respondents, the Capi-

tal and Counties Bank, Limited, and the Royal Bank

of Scotland, to the appellant of the difference between the

said values of the bonds ivhich were the securities for the

loan of £6000 and the amount which shall be found to

have been due as aforesaid in respect of that loan, with

interest on such difference at the rate aforesaid from the

date of the said demand: Ordered, that without prejudice

to any question betiveen the respondents, the L.ondon Joint

Stock Bank, Limited, and the Royal Bank of Scotland, or

between the respondents, the Capital and Counties Bank,

Limited, and the Royal Bank of Scotland, the said, respond-

ents do respectively C07itribute to the said respective pay-

ments in the proportions of the said, values of the several

portions of the respective securities for the respective loans

held by them respectively : And th<it any question as to

how, as betiveen the same three respondents, or any of

them, such payment or contribution ought to be made, be

determined by the Chancery Division of the High Court

of Justice : The respondents {other than Young) to pay
the costs of the ajipeUant both in this LLousc and below,

and repay to the (tppcUant any costs paid by him- to the

respondents : Cause remitted to the Chancery Division.

Lords' Journals, 12th March, 1888.
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ENGLISH NOTES.

The question whether tlie securities in question in this case were

negotiable was not essential to the ultimate decision of the case. The
cases turning upon the question whether an instrument is negotiable,

will be dealt with hereafter under the ruling case of Goodwbi. v.

Roharts (H. L. 187G), 1 App. Cas. 476, 45 L. J. Ex. 748. (Title

''Bond.")

As to what is "value" to support the title to a negcjtiablc instru-

ment, an important case is The London, and Countij Banking Co. (un-

ited V. TJie London and River Plate Bank limited (C. A. 1888), 21

Q. B. D. 535, 57 L. J. Q. B. 601. In that case the numager ..f th,.

defendant bank stole certain negotiable securities belonging to tliat

bank, and sold them through an intermediary, who was a party to the

fraud. These securities ultimately came into the possession of the

plaintiff bank, who had no notice of the fraud. The manager through

the same iutermediarj' subsequently obtained the securities from the

plaintiffs by fraud, and restored them to the defendant bank, the direc-

tors of which had no knowledge that the securities had ever been out

of their possession. A portion of the restored securities were not the

bonds actually stolen, but bonds of a like kind and value. It was held

that, there being no evidence to the contrary, the defendant bank

accepted the securities in discharge of their manager's obligation to re-

.store them, and that this constituted sufficient value to entitle that

bank to retain them.

For some time considerable misapprehension existed as to the limits

of the decision in the ruling case. This was set at rest by the decision

in London Joint Stock Bank v. Simmons (H. L. 1892, appeal in the

action of Simmons .v. London Joint Sine]: Bank), 1892, App. Cas. 201,

61 L. J. Ch. 723, where the House of Lords established that there must

exist a knowledge of circumstances leading to belief of a wrongful deal-

ing by the customer, to oust the title of the bank as purchaser for value

of a negotiable security. In this action of Siinm.ons v. London Joint

Stock Bank, a broker, in fraud of the owner, pledged negotiable instiu-

ments of that owner together with instruments belonging to other per-

sons with the bank as a security for an advance, and then absconded.

There was no evidence that the bank knew whether the instruments

belonged to the broker or to other persons, and it was admitted tliat

the advances made by the bank were made in the belief that tlie

brokers who brought the securities had made sufficient advances on

them to justify them in obtaining the amounts which they from time

to time obtained from the bank. Lord Hekschell, after explaininj., at

length the distinction between the case and Lord Shejffield^s CasCy
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stated that he desired to rest his judgment on the broad and simple

ground tliat he found, as a matter of fact, that the bank took the bonds

in good faith and for value. Lord Macxaghtex (1892, A. C. 225)

makes the following observations upon Lord Sheffield's Case. That

case, he says, "depended on its own peculiar circumstances. The

settled law relating to negotiable instruments was not in question.

No one impugned it. No one cavilled at it. Xo one, as I understood

the argument, thought of reviving qualifications long since exploded.

But there it was held that the bank knew, or ouglit to have known,

that the securities which the monev-lender IVIozley was depositing

with them had been pledged to him by his several customers, that they

were not his own, and that he could not pledge them for their full

value. There was no want of good faith on the part of tlie bank in

taking them in security to the extent of Mozley's pledgable interest.

But there Was, as it seems to me, a want of good faith in claiming to

retain them for more than that limited interest, whatever it might

turn out to be." The same learned Lord went on. in reference to his

own observations in Lord SIteffiekVs Crtse, upon •' rej)resentations

"

(p. 075, ante), to explain that he had not meant to convey that if the

bank had received from Mozley explanations which a reasonable man

could possibly accept, the bank niiglit not have lield the securities for

their full value; and that he might have better expressed himself by

saying that "whereas it had been suggested tliat the memorandum of

<;harge neutralized the knowledge otherwise properly attril>ntab]e to the

bank, it seemed to me that that 'knowledge must prevail ovci' any in-

ference to be derived from the memorandum."

AMERICAN NOTES.

It is generally held in this country, in accordance with Goodman v. Ihiney,

4 Ad. & Ell. 870, and contrary to GUI v. Cxibitt, 3 B. & C. 466 (although .some

States at first followed the latter), that mere suspicious circumstances, or even

carelessness, unless so gross as to amount to bad faith, will not import notice

of prior equities on the ti-an.sfer of a negotiable iiistrunient. Mw-rnij v. Lnnl-

vpy. 2 Wallace (U. S. Supreme Ct.) 110; Shan- v. liailvnad Co., 101 I'nited

States. .564 : Hamilton v. Vouffht, .34 New Jersey T>aw, 101 : Phelan v. Mnax. 67

Pa. St. 59 : 5 Am. Rep. 402; ComstocTc v. Hannah, 76 Illinois, 530: Welh v.

'Fulton, 85 Indiana, 70 ; Farrell v. Loveft. 68 Maine, 326 ; Breckenrid(/e v. Lewis;

HI Maine, 349; 30 Am. St. Kep. 353 ; Truntees^ v. //;//, 12 Iowa. 47-1 : F<,x v.

Bank, 30 Kansas, 441 ; CoJ.fon v. A mot, .57 New York, 253 : Frank v. Lilien-

fi'ld. 33 Grattan (Virginia), :'.77 ; Schoen v. Houfjhlon. .50 California, 528;

Hnnry v. Eppinger, 34 Michigan, 29 ; Citizens' Nat. Bank v. Hooper. 47 Mary-

land. 88; Eoidand v. Fowler, 47 Connecticut, 347; Freeman's Nat. Bank v.

Scirerfi, 127 Massachusetts, 75; 31 .\m. Kep. 345; Wilte v. Williams, 8 South

Carolina, 290 ; 28 Am. Rep. 2.1 h K-Up;! v. TFA/Vne?/. 45 Wisconsin, 110; 36
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Am. Rep. 897; Greneaux v. Wheeler, 6 Texas, 526; Johnson v. Wmi, 27 Ohio

St. o74; Kitchen v. Loudenhack, 48 Ohio St. 177 ;
2!t Am. St. Rep. 540 ; Edwards

V. Thomas, 66 Missoun, 483 ; First Nat. Bank v. Johns, 22 West Virginia, 520

;

46 Am. Rep. 506; Merch. Nat. Bank v. Hanson, 33 Minnesota, 40; 53'Am.

Rep. 5; Ba)ik v. McClelland, 9 Colorado, till). See Daniel on Negotiable In-

struiyents, sect. 775, and note witii references, 90 Am. Dec. 695, and note, 11

Am. St. Rep. 309. Bnt the rule of Gill v. Cubitl apparently still obtains in Ver-

mont, Gould V. Stevens, 43 Vermont, 125; 5 Am. Rep. 265; in Kentucky,

Adkins V. Blake, 2 J. J. ilarshall, 40; in Tennessee, Merritt v. Duncan, 7

lleiskell, 164.

If the indorsee of a negotiable instrument before maturity knew, or if such

facts came to his knowledge as if inquired into would inform him of an equity

ill the matter, he takes cuin onere. " If anything appears to a party calculated

to attract attention or stimulate inquiry, he is affected with knowledge of all

that inquiry would have disclosed." So where a negotiable note is secured

by a mortgage, the fact that one half the land has been released is some evi-

dence to charge a purchaser of the note before maturity with knowledge that

there has been a partial payment on the note. Hidbcrt v. Douglas, 94 North

Carolina, 122. So in Bunk v. Rider, 58 New Hampshire, 512, in respect to an

indorsement in a firm name by one partner without the knowledge or assent

of the other. In Edirards v. Thomas, 66 ^Missouri, 468, it was held that posi-

tive and direct testimony is not necessary to chai'ge the latter with notice; it

may be inferred from facts proven, but mere circumstances sufficient to put

a prudent man on inquiry will not do. So it was held tliat the fact that the

name of the party accommodated appeared as last indorser did not import

notice that the indorsement, made by an agent, was not for the benefit of liis

principal, but for that of a third party.

In Ormsbee v. Howe, 54 Vermont, 182; 41 Am. Rep. 841, it appeared that

Preston was accustomed to " get this wire clothes-line on to people in a fraudu-

lent way," take their notes, and transfer them to Ilealey. The court : " We
think the case discloses that Ilealey understood Preston's methods; that he

knew that Preston deliberately proposed to practise fraud if necessary to get

1 id of his wares through the forms of sale, and that he became a general pur-

chaser of his notes knowing his fraudulent purpose and the likelihood that such

l)urpose would often have to be carried out in order to get the notes. He was
not only put upon inquiry, but we think upon the facts found that he bought
the notes in bad faith." The holding that he was " put upon inquiry " results

from the adoption of the doctrine of Gill v. Cuhitt, and probably would not be

followed in most of the other States.

As to notice implied from buying notes greatly below their facf value, sec

Smith V. Jan^en, 12 Nebraska, 125; 41 Am. Rep. 761, and Boilej/ v. Smith. 14

Ohio St. 396; 84 Am. Dec. 385 and note, 403.

In Griffith v. Shipleij, IMaryland Supreme Court, 14 Lawyers' Ilt'iiorts An-
notated, 405, it was held that where a note-shaver purchased a note at twenty

per cent discount (requesting the seller to keep still about it), with knowledge
that it was given for "hulless oats " to a company which he knew was en-

gaged in selling such oats, and the seller of thf notes knew the oats were

worthless, proof of those facts is sufficient to justify a finding that he was
not a bond Jide purchaser.
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A note cannot be said to be purchased iu good faith by a banl^ when it is

made by a farmer known to the cashier, who had never engaged in any busi-

ness requiring a discount to the amount of the note, $200, and was executed two

hundred miles from home, and was purchased from a stranger, at an visurious

rate, without inquiry as to prior equities. Camijoharie JVaf. Bank v. Diefen-

dorf\ 123 Xew York, 191; 10 Lawyers' Reports Annotated, G76, with note.

The Court said :
" Greater caution in avoiding the most natural information

could not have been exhibited by the plaintiff if the cashier had known the

notes were obtained by fraud or crime, and desired to remain in ignorance of

those facts. His conduct exhibited something more than negligence. He
exhibited a studious desire to avoid any information which might throw liglit

upon the origin of the notes, or the existence of equities in favour of the maker.

Henderson displayed a cautious reticence in recommending the paper he had

to dispose of, and the cashier, with a delicacy as novel as it was considerate

appreciated his situation, and refrained from putting any questions which

might embarrass his vendor in negotiating a successful sale." That " gross

negligence, though non-conclusive, was evidence of bad faith " '• is conceded

even by tlie case of Gooilmun v. Harvey, 4 Ad. & Ell. 87(1 the leading case in

England in upholding the rights of the holders of commercial paper."

The principal case is cited with approval in I'omeroy's Equity Jurisprudence,

section 695.

Section V.— Hoiv affected hy forgery.

No. 8. — EOBA.RTS v. TUCKER.

(Excn. cii. 1851, APPEAL from)

TUCKER V. ROBARTS.

(Q. B. 1849)

No. 9.- BANK OF ENGLAND i: YAGLIANO.

(h. L. 1891, APPEAL from)

VAGLIANO t. BANK OF ENGLAND.

(Q. B. & c. A., 1888, 1889.)

KULE.

Bankers paying a bill accepted by a customer payable

to payee whose indorsement has been forged, cannot by

reason of their general authority to pay the customer's

bills, claim repayment from him of the money.
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But where the customer has accepted a bill which is

altogether fictitious (although believing it to be genuine),

he is estopped from setting up, as against the bankers,

the fictitious nature of the bill ; and is liable to the bank

on his representation that the bill is genuine,— the circum-

stance that the signature of a real person purporting to be

named as paj'ee has been forged being an immaterial detail

in the transaction.

Robarts v. Tucker.

16 Q. B. 560-580 (s. c. 20 L. J. Q. B. 270-27.3 ; 15 Jiir. 987).

Assumpsit. The first count of the declaration stated
; [560]

That the defendants below, plaintiffs in * error, before [* 561]

and at the time of the promise next after mentioned,

were bankers, and carried on the trade and business of bankers

;

and thereupon, to wit, on 1st January, 1830, in consideration that

the said Company at the request of defendants would retain and

employ defendants as the bankers of the Company, and would

lend, pay and advance to defendants divers moneys of the Com-

pany, defendants undertook and promised the Company to act

as and be the bankers of the Company, and, to the extent of

such moneys as should be so lent, paid and advanced to defend-

ants as aforesaid by the Company, to pay, to the lawful holders

thereof, all such bills of exchange as should be accepted by

the Company, or by the trustees, or any two of them, of the said

Company, as such trustees, payable at the bankingdiouse and place

of business of defendants, and all such cheques and drafts as should

be drawn by the Company on defendants, and not to pay any such

bill of exchange, cheque or draft as aforesaitl to any person or per-

sons not the lawful holder or holders thereof and entitled and able

to receive payment of and give a discharge for tiie same respect-

ively ; and also to keep and render just and faithful accounts to

and with the Company, and to debit and charge the Company only

with such hills of exchange, drafts and cheques so accepted by the

Company or the trustees thereof, or any two &c., payable at the

said banking-house and place of business of defendants as afore-

said, and so drawn on them, the defendants, by the Company as

aforesaid respectively, as should be paid by the defendants to the

lawful holder or holders thereof respectively. Averment, that the

Company, confiding, &c., did afterwards, to wit, on &(\, and fron)
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thence continually until the commencement of this suit,

[*562] * retain and employ defendants as the bankers of them the

Company, and did then, and on divers days and time.s

between that day and 1st January, 1847, lend, pay and advance to

defendants divers moneys of them the Company, to wit, to the

amount of £100,000 : Yet defendants, not regarding, &c., afterwards,

to wit, on 16th January, 1840, then having moneys so lent, paid

and advanced by the Company as aforesaid sufficient in that behalf,

to wit, to the amount of £20,000, wrongfully and unjustly paid to

certain persons, to wit, Messrs. Jones, Loyd and Company, then not'

being the lawful holders thereof and entitled and able to receive

payment thereof and give a discharge for the same, a certain bill

of exchange theretofore accepted by two of the trustees of the

said Company as such trustees payable at the banking-house and

place of business of the defendants ; to wit, a bill of exchange for

.£5000, dated 20th December, 1839, drawn by one William James

Tate on and addressed to the trustees of the said Company by the

description of The Trustees of the Pelican Life Office, London,

payable .seven days after sight to Elizabeth Isherwood, widow,

Miriam Isherwood, spinster,' &c. (other payees were named), or

order, and (to wit, on 6th January, 1840) accepted for the said

trustees by John Petty Muspratt and William Stanley Clarke, two

of the said trustees of the said Company, as such trustees, payable

at the said banking-house and place of business of the defendants

and whereof the said E. Isherwood, &c. (the payees before named),

were then the lawful holders. And that defendants further dis-

regarded their said promise, &c., in this, to wit, that defendants did

not keep and render just and faithful accounts to and with the

Company, in this, to wit, that defendants, to wit, on olst

[*563] January, * 1840 accounted to the Company, and stated that

there was due from defendants to the Company, on the

balance of all sums so lent, &c., by the Company to the defendants

as aforesaid, and of all sums for bills of exchange, cheques and

drafts as aforesaid, paid by defendants for the said Company, a

small sum of money, to wit, £11,790 16s. 5d. only, whereas a

much larger sum was such balance, to wit, XI 6,790, and was then

due as such balance from the defendants to the Company. Fur-

ther averment, that defendants, further disregarding, &c., did not

nor would debit and charge ^he Company only with such bills of

exchange, drafts and cheques respectively so accepted by the Com-
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pany and by the said trustees and any two of them as such trustees

as aforesaid, payable at the said banking-house, &c., of defendants,

and so drawn on defendants by the Company respectively as afoie-

said, as defendants had paid to the lawful holders thereof respect-

ively ; l)ut, on the contrary, defendants, to wit, on 6th January

1840, did debit and charge the Company with a certain I till of

exchange and its amount, accepted ])y two of the trustees of the

said Company as such trustees, to wit, J. P. Muspratt and W. 8.

Clarke, payable at the banking-house and place of business of the

defendants, which defendants had not paid to the lawful holders

thereof, to wit, the bill of exchange and sum of £5000 aforesaid.

The second count was for money lent, money received by defend-

ants to the use of the Company, and on an account stated.

The defendants pleaded, among other pleas, which it is not ne-

cessary to specify, the following :
—

Plea 1. Non Assumpsit.

Plea 4. To the first breach in the said count: That
* Messrs. Jones, Loyd and Company were entitled and able [* .564]

to receive payment and give a discharge for the bill of ex-

change in the said breach mentioned: conclusion to the country.

Issue thereon.

5. To the same breach : That defendants paid to the said Mes.sr.s.

Jones, Loyd and Company the amount of the bill of exchange in

that breach mentioned by the authority of the said Company

:

verification. Replication : De irijurid. Issue thereon.

To the second count: Payment, and set-off: which were trav-

ersed. Issues thereon.

On the trial ^ before Erle, J., at the London Sittings after

Michaelmas Term, 1849, a bill of exceptions was tendered liy tlie

1 This was the set-oiid trial of the cause. The Court took rime to c<)n.«ider. The
On the first trial, before Lord Denman, nature of the judgment renders it uiiiie-

C. J., at the London sittings after Hilary cessary to report the arguments Lord

Term. 1848, the same evidence was given as Denman, C. J., in the same term (January

was afterwards produced at the second trial. 29th), delivered judgment as follows :
—

The jury found a verdict for the defend- " We have considered this case very ful-

ants. A rule nisi for a new trial was oh- ly, and we are of opinion that there was not

tainedonthegrcmndof misdirection; which evidence that I could i)roperly lay before

was argued in Hilary Term, 1849 (11th the jury of any circumstance to exempt

January), before Lord Denman, C. J., Pat- the bankers from the ordinary liability to

TESON, Coleridge and WicarrMAV, JJ. the duty of inquiring whether, in fact, the

Sir John Jervis. Attorney-General, Shee, right persons had indorsed the bill."

Serjt., and Barstow for tlie defendants ;
Rule Ali^ol:ile.

Martin and Bramwell fur tlie plaintiff
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plaintiffs in error (defendants below) to the ruling of the learned

Judge. A verdict was found for the plaintiff below, with nominal

damaoes on the first count, and £5000 on the second.

Judf^ment having been entered for the plaintiff below, defendant

in error, in the Queen's Bench, error was brought in the Exchequer

Chamber. Joinder in error.

[* 565] * The bill of exceptions set forth the whole evidence

given at the trial; which consisted exclusively of admis-

sions seventy-six in number. By the first six admissions it

appeared that the defendants below were bankers to the Com-

pany, and that they had money in their hands belonging to the

Company, against which they claimed to set the payment of a

bill of exchange which was in the following form :
—

-MA\crir.sri:i:, Dccciiiber 20, 18.39.

£5000 .0.0. At seven days' sight [.ay to Mrs. Elizabetli Islier-

wood, widow, Miriam Isherwood, spinster, Anne Magdalene Islier-

wood, spinster, also Anna Maria Islierwood, now tlie wife of Cliarles

Bellairs, or order, the executrixes of the late John Isherwood, Esq., five

thousand pounds in full for loss under Policy ^o. 11012.

W. J. Tate.

To the Trustees t.f the

Pelican Life Office.

That the following indorsements were on it :
—

Elizabeth Isherwood, Miriam Isherwood, Anne Magdalene Islier-

wood, Anna Maria Bellairs, J. K. Winteihottom. Pay Messrs. Jones,

Loyd and Companj' or order: per pro. Bank of Stockport.

John Jacksou, Manager.

R''. Jones, Loyd and Company.

and that the first four signatiires were forged by John Kenyon
Winterbottom.

The lull of exceptions then set out other admissions, in substance

as follows:—
7. That, in the case of a party, whose life was assured with the

said Pelican Company, dying in the country, it was the usual and
long established practice of the Company to pay the money assured

or payable under the policy, by a bill of exchange drawn by the

local agent of the said Company on the said Company (or

[*566] on the * trustees or directors thereof), payable to the per-
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sons entitled to the money or their order, pursuant to a " Leave

to draw " sent to the agent for that purpose, and which was

the only authority of the agent to draw sucli bill ; and that it

was the practice of the Company, when such bill was presented to

the directors for acceptance, and before the same v«^as accepted,

that a clerk of the Company should compare the bill with the

cheque kept by the said Company of the "leave to draw," and

should ascertain that the payees or payee named therein were or

was the persons or person entitled to receive the sum mentioned

in (he bill, and that the said bill was otherwise duly and regularly

drawn in conformity with the " leave to draw," and that the bill

appeared to bear the signatures of the payees indorsed thereon.

And (8) That, according to the practice of the Company, no bill

of exchange was accepted by them or on their behalf unless the

names or name of the payees or payee appeared to be previously

indorsed thereon.

9. That the aforesaid practice of the said Company was not

communicated by them or by their authority to Messrs. Robarts,

Curtis and Company ; and that they, in dealing with the bills

accepted by the said Company, examined and dealt with such

bills in the same manner in all respects as they examined and

dealt with the bills of tlieir other customers.

10. That it was also the established rule and usage of the

Company that in no case, either in town or country, should a loss

be paid upon a policy granted by them without the policy being at

the same time delivered to the Company or tlieir local agent.

11. That the said bill of exchange was drawn by the

local agent of the Pelican Company, and accepted by * the [* 567]

said Company in conformity with their aforesaid practice;

and that Messrs. Robarts, Curtis and Company examined and

dealt with the said bill in the same manner in all respects as

they would have done if it had been the acceptance of any other

customer.

12. That the said bill of exchange was drawn l)y Mr. William

James Tate, the agent of the Pelican Company at Manchester, f(ir

payment of a loss upon a policy of insurance dated 19th April,

1814, effected by John Isherwood, formerly of Marple Hall in the

county of Chester, Esquire, on his own life for £5000. 13. That

the said John Isherwood died on 23d May, 1839.

14. That the said John Kenynn Winterbottom was, at the



686 BANKER.

No. 8. — Robarts v. Tucker, 16 Q. B. 567, 568.

death of the said John Isherwood, and for many years had heen, a

solicitor and attorney of high reputation residing at or near Stock-

port, in the county of Chester, aforesaid ; and that he was at the

death of the said John Isherwood, and for many years had been,

his country solicitor. 15. That the said Elizabeth Isherwood,

Miriam Isherwood, Anne Magdalene Isherwood and Anna Maria

Bellairs were the executrixes of John Isherwood, and proved his

will on 5th December, 1839 ; and that J. K. Winterbottom acted

as their attorney upon their obtaining such probate, and acted as

the attorney of the family of the said John Isherwood after his

death.

16. That, on od June, 1839, the said J. K. Winterbottom called

at the office of the said W. J. Tate, as agent of the Pelican Com-

pany, and informed him of the deatli of John Isherwood, of which

W. J. Tate was then unaware, and requested to be furnished with

the blank certificates, that the cause of the death of John Isher-

wood and of his burial might be filled in preparatory to the Pelican

Company paying the amount of the said insurance.

[* 568] * The admissions then showed that all the formalities

required by the Company before settling a loss were

.
fulfilled by J. K. Winterbottom.

22. That, all the requisites of the Pelican Company's office

having been complied with, the official "leave to draw" was

issued by the Company, and sent by them to W. J. Tate at

Manchester. 23. The said leave to draw was as follows :
—

No. 129 Pelican Life Office, Lombard Street,

London, lltli December, 1839.

Leave to draw a bill for payment of loss in the Department of the

Manchester Agent.

Sir,

You will please to draw one Bill, as

At 7 days sight per margin, on the Trustees of the Pelican Life

for £5000, Office, payable to Mrs. Elizabeth Isherwood. widow,

say for Miriam Isherwood, Ann Magdalene Isherwood,

five thousand spinsters, the executrixes of John Isherwood de-

pounds sterling. ceased, or order, at seven daj's' sight in full for

loss under Policy No. 11012, £5000 insured on the

life of John Isherwood deceased. I am, &c.

By Order of the Board

H. LiLLIE.
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The probate of the will of Mr. Tsherwood is now returned. Before

the bill will be accepted, a formal renunciation, in the s]iai)e of a letter

to the Board of Directors signed by Miss Anna Maria Isherwood, now
Bellairs, and also by her husband, should be forwarded. The policy is

to be delivered up to you to be cancelled; and you will send it to me
in your next. You ai'e recpiested to be careful that the bill be drawn

conformable to the above instruction on the proper stamj).

It then appeared that an entry was made in the books of the

Company to tlie effect that such a " leave to draw " had been

issued,

25. That, on 20th December, 1839, J. K. Winterbottom called

upon W. J. Tate at his office at Manchester, produced the said

policy, and delivered it to Tate ; and thereupon Tate drew

the said bill of exchange in * conformity with the said [*569]

"leave to draw," and gave it to Winterbottom in return

for the said policy, and also returned to him the probate. And,

Tate having in the first instance drawn the bill without the words

"or order," Winterbottom said that tliose words must be put in or

he could do nothing with it, or words to that effect ; whereupon

Tate inserted the words "or order," and at the same time expressly

informed Winterbottom that the bill would be required to be in-

dorsed by all the payees, and that Winterbottom could not sign

it for them by procuration. 26. That Winterbottom signed no

receipt and produced no authority.

27. That, on 3d January, 1840, Winterbottom sent the said bill

of exchange to the Stockport Bank at Stockport, and afterwards

received its value from them. 28. That the bill, when so sent,

bore the following indorsements :
" Elizabeth Isherwood, Miriam

Isherwood, Anne Magdalene Isherwood, Anna IMaria Bellairs, J.

K. Winterbottom." 29. That the Stockport Bank indorsed the

said bill to Messrs. Jones, Loyd & Co. of Lothbury in the city of

London, bankers, the agents in London of the Stock})()rt I>ank, and

received the money on the account of the Stockport Bank.

80. That afterwards, viz., on 6th January, 1840, a clerk of

Messrs. Jones, Loyd & Co. presented the said l)ill, so indorsed, for

acceptance at the office of the Pelican Company in Lombard Street.

31. That, in compliance with the said practice of the Pelican

Company, the said bill of exchange was by one of the clerks of the

said Company, duly authorized by them in that behalf, examined

and compared with the said cheque of the said " leave to draw ;

"
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and such clerk examined the indorsements of the names

[* 570] of the payees, and was * satisfied that all the requisites

of the said Company had been complied with : and the

same bill was then accepted by two of the then directors of the

said Company, payable at the said Messrs. Eobarts, Curtis & Co.,

the bankers of the said Pelican Company ; and in accepting sucli

bill the then usual course of business of the said Company was

observed and followed. 32. That after they had accepted the

said bill, and on 7th January, 1840, the Pelican Company returned

the same to a clerk of Jones, Loyd & Co., and did not see it or

have any information about it till it was returned to them by

Eobarts, Curtis & Co. as after mentioned.

3.3. That, on the morning of 16th January, 1840, the said bill

of exchange was, through the clearing-house, presented by Jones,

Loyd & Co. to Eobarts, Curtis & Co. for payment, and the amount

was paid by them to Jones, Loyd & Co. through the said clearing-

house. 34. The amount so paid by Eobarts, Curtis & ('o. to Jones,

Loyd & Co. is the amount which they claim to be entitled to

charge against the said Company.

35. That the practice of the clearing house is as follows (viz.) :*

a clerk from each banking firm in London connected with the

clearing-house attends there twice a day ; and the bills and

cheques on that day payable by each firm to any other firm so

attending are exchanged, and the balance only paid by each firm

;

and that, before any bill of exchange is lionoured or paid at or

through the clearing-house, the clerk of the firm from whom pay-

ment is demanded submits the same to his employers at home,

who direct that the same shall be honoured or dishonoured as

they see fit.

36. That neither the said company nor*Eobarts, Curtis

[* 571] & Co. had any knowledge of the said forgery * until 31st

July, 1840 ; when Thomas Bradshaw Tsherwood and his

wife, on behalf of his mother and sisters, the executrixes of John

Tsherwood, called at the Company's office, and, after looking atten-

tively at the signatures of the names of the payees indorsed on the

said bill, stated to Horatio Lillie, then acting as secretary of the

Company, that they believed that they were forgeries.

The admissions then showed that tlie payment of this bill of

exchange was debited to the Pelican Company in their pass-book,

and that the pass-book passed alternately from the custody of the
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defendants to that of the Company and Ijack again, several times

before the forgery was discovered ; that the bill was given up to

the Company as a voucher ; and that the Company entered the

payment in their books to the credit of the defendants. The

admissions detailed the manner in which the forgery was discov-

ered, and that the Company paid to the Isherwood family, under

threats of legal proceedings, the amount of the loss, and claimed

the £5000 from the defendants, who denied their liability.

61. That the general custom and course of business of London

bankers in respect of bills of exchange have remained unaltered

from the commencement of 1840 to the present time; and that,

according to the general custom and course of business in respect

of bills of exchange accepted by a customer payable at his banker's,

such bills are seen for the first time by the bankers, or any one

acting on their behalf, on the day on which the same are payable

;

and that, according to the same general custom, &c., such bills, if

not paid at or before five o'clock in the afternoon of the day on

which they are presented for payment, are in fact dis-

iionoured. * 62. That said bill of exchange for £5000 was [* 572]

not seen by the firm of Robarts, Curtis & Co., or l)y any

one belonging to or acting on behalf of the said firm, until the

same bill was presented for payment at the clearing-house on the

said 16th day of January, 1840 ; and that all the payees named in

the said bill of exchange were then resident in the country at a

considerable distance from London, and were respectively strangers

to the said firm.

63. That, on the said 16th day of January, 1840, the usual course

of business of the bank of Robarts, Curtis & Co., as to the examina-

tion of bills of exchange and the indorsement thereon, when bills

of exchange payable there were presented for payment, was, that

every such bill of exchange was examined by one of the principal

clerks employed by Robarts, Curtis & Co. in their banking-house ;

and that every vigilance and precaution compatible with the usual

course of the business of a banker in Loiulon were exercised by

Robarts, Curtis & Co., with a view to ascertain that the bill of

exchange for the time being under examination was regular in

form ; and, if the acceptance appearing thereon was the acceptance

of any customer of the said bank, that the acceptance was
.
the

genuine acceptance of such customer ; and also that, in the case of

any indorsements or indorsement appearing on such bill of ex-

voi.. in. — 44



690 BANKEK.

No. 8.— Eobarts v. Tucker, 16 Q. B. 572-574.

chanffe some or one of such indorsements if more than one, or

such, only indorsement if only one, corresponded with the names

or name apyjearing in such bill of exchange as the payees or payee

thereof, and that all such indorsements, if -more than one, appeared

to be regular and in accordance with the usual method of transfer

of bills of exchange, and, so far as the party examining

[* 573] the same was able to judge, * were genuine ; and, in the

case of the last indorsement being special or restrictive,

that the party or parties presenting such bill of exchange for ])ay-

ment was or were the special indorsee or special indorsees named

thereon. 64. That, after such examination as aforesaid, every

such bill of exchange was, according to the usual course of busi-

ness of the said bank, unless some defect was apparent in some

or one of the particulars before mentioned, cancelled for payment

and paid.

65. That, according to the usual course of business of llobarts,

Curtis & Co., one of the principal clerks of the said firm (namely,

Tliomas London, who has been in the service of the said firm

and of their predecessors for forty-eight years) examined the

said bill of exchange for £5000, and was satisfied that the same

was regular in form, and that the acceptance thereof was the

genuine acceptance of two of the directors of the said Company,

and that the indorsements appearing first in order on the back

of the same bill of exchange corresponded with the names ap-

pearing in the body of the bill as the names of the payees

thereof ; and that all the indorsements appeared to be regular

and in accordance with the usual method of transfer of bills of

exchange ; and, so far as the party examining the same was able

to judge, were genuine ; and that Messrs. Jones, Loyd & Co., to

w'liom the said bill appeared to have been specially indorsed,

presented the same for payment.

The rest of the admissions are not material to this report.

The bill of exceptions then set forth the direction of tlic learned

Judge as to each issue separately. It was, in effect, that, as matter

of law, the issues, the burden of which lay on the plaintifl',

[* 574] were proved by the admitted * facts ; and that there was
no evidence for the consideration of the jury in support

of those issues the burden of proving which lay on the defendant

;

and that the plaintiff was entitled to recover on both counts. It

concluded in the foUowinfj; terms: "And he did not leave to the
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jury for their consideration any matter touching eitlier of the said

several premises, but directed the jury to assess nominal damages
i'nv the plaintiff upon each of the breaches in the lirst c(uint

mentioned, and also to return their verdict for the plaintiff on the

4irst issue as to the count for money lent, with £5000 damages.

Whereupon the counsel for the defendants made their excep-

tions," &c.

Sir Frederick Thesiger,i for the plaintiffs in error (defendants

below). A banker, at whose house a bill is made payable by one

of his customers, does not warrant absolutely that he will pay

the bill to the right party ; that would make his undertaking

•co-extensive with that of the acceptor himself. The banker is

bound to know his customer's handwriting; and consequently if

Ive pays a forged acceptance he does it in his own wrong. Smith

V. Mercei', 6 Taunt. 76, 16 II. R 576. But he is not bound to know
the indorser's writing. Forster v. Clements, 2 Camp. 17, 11 R. K.

650, is distinguishable from the present case ; for there the banker,

who had no effects in his hands, was a volunteer. Rail v. Fuller,

5 B. C. 750, 4 L. J. K. B. 297, was the case of a cheque ; and the

banker ought to know the customer's cheque. But, if he has used

•due skill and diligence in endeavouring to ascertain the

genuineness * of the indorsement of a stranger, lie has [* 575]

•done his duty ; and the customer has no right to com-

plain if the banker is deceived and pays the bill though the in-

<lorsement be forged. [Maule, J. Certainly the customer has no

right to complain of the payment ; and he would have no right

to complain though the banker exercised neither skill nor dili-

gence in ascertaining the genuineness of the indorsement before

paying the bill, or even paid it knowing it to be forged. Bankers

may spend their own money in paying forged bills. But what

you want is a case in which a banker has been permitted to debit

liis customer with such a payment ; and I apprehend that there

never was one. Alderson, B. You reason as if the customer

bailed money to the banker to be kept with reasonable diligence,

and returned in specie. But the customer lends money to the

banker, and the banker promises to repay that money, and, whilst

indebted, to pay the whole or any part of the debt to any person

to whom his creditor, the customer, in the ordinary way requires

* The case was argued before Maui-e. Ckesswell, Williams and Talkolkd JJ.,

and Parke, Alderson, and Platt, BC
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him to pay it. Parke, B. That is undoubtedh' so ; and it follows

that the ruling of the learned Judge, that there was evidence to

prove the promise in the first count, is wrong. There was no

evidence of the contract, there alleged, not to pay any such bill,

cheque or draft to any person not being the lawful holder thereof

and entitled and able to give a discharge for the same. And the

contract laid, " to debit and charge the Company only with such

bills of exchange, drafts and cheques " " as should be paid by the

defendants to the lawful holder or holders thereof respectively,""

was not proved ; for bankers are entitled to debit their customers

with the payment of bills, drafts and clieques paid to a

[* 576] person who by the law merchant * had given a lawful dis-

charge for them. A person possessed of a bill payable to

bearer or indorsed in blank, may give a discharge for it though

not the lawful holder. The learned Judge ought not to have

ruled in favour of the plaintiff below on the first count ; and the

defendant in error cannot retain the nominal damages assessed

on that count. But he may perhaps obviate the necessity of a

venire de novo by entering a remittance of those damages ; the real

question arises on the count for money lent.]

As to that count: It is true that an acceptance, though it admits

the genuineness of the drawer's signature, does not in general

admit the genuineness of an indorsement, though on the bill before

acceptance. Smith v. Chester, 1 T. R. 654, 1 R. R. 34;") ; Carvick v.

Vickery, 2 Doug. 653 ; Bohinson v. Yarrow, 7 Taunt. 455 ; Bosan-

quet V. Anderson, 6 Esp. 43 ; Cooper v. Meyer, 10 B. & C. 468, 8 L.

J. K. B. 171. But in tlie present case there are special circum-

stances. The bill was drawn by the Company's servant on the

Company, Such an instrument is in effect a promissory note.

Miller V. Thomson, 3 M. & G. 576, 11 L. J. C. P. 21. If it had

been indorsed by the Isherwoods to whose order it was payable,,

that would have been a drawing ; and it mi"ht then have been

treated as a bill drawn by them on the Company. The Company
in fact never accepted drafts drawn on them till they were in-

dorsed. By accepting a draft whicli purported to be drawn by the

Isherwoods, the Company would have been precluded from dis-

puting that it was drawn by them. Under the circumstances, this

bill was equivalent to one drawn by the Isherwoods. [AIaule, J.

When a man accepts a bill drawn on him and makes it

[*577] * payable at a bankpi'^, b- (bv-cts the banker to pay
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that particular bill ; and, such a direction having been given,

it is immaterial whether the bill be what it purports to be or

not; but how does that apply to a forged indorsement?] The

practice was such that the Company by accepting admit that they

have satisfied tliemseives of the genuineness of tlie indorsement.

[Williams, J. Tliat would be evidence against them that the in-

dorsement was genuine, if that was in dispute ; but does it pre-

clude them from proving that it was forged ? Parke, B. It would

not do so unless it amounted to a prior authority to pay this par-

ticular bill without inquiry, or to a subsequent admission that the

indorsement was genuine, in reliance on which the bankers were

induced to alter their position. Can any evidence of either be

shown here ? Maule, -T. There is a complete failure of any evi-

dence that the practice of the Company, or their opinion that the

indorsement was genuine, had ever been communicated to the

bankers. It is no more than if the acceptor of a bill were to

Avrite in his private memorandum book that he was quite satisfied

that the indorsement on thr, bill was genuine and tliat the bankers

might safely pay it. How could that private opinion of the cus-

tomer vary the obligation of the bankers?] It is a liardship on

a banker if he must either pay the bill at once at the peril of an

indorsement proving to be a forgery, or dishonour the bill at the

Tisk of an action from tlie customer. Marzetti v. Williams, 1 B. &
Ad. 415, 9 L. J. K. B. 42, No. 10, p. 746 infra. [Maulf, J. I appre-

liend that bankers linve a right to take a reasonable time to make

inquiries.] The holder of a bill of exchange is entitled to

know on the very day on * which it becomes due, whether [* 578]

it is to be honoured or not. Cocks v. Mnstcrman, 9 B. &
C. 902, 8 L. J. K. B. 77. [Maule, J. It may possilily happen that

the (lay may not afford sufficient time for making reasonable in-

quiries, as when tlie bill is presented by a stranger, and the indorse-

ments necessary to give him title are by persons unknown to the

bankers. In such a case, I conceive the banker would be justified

in refusing to pay till he had more information as to whether the

presenter was holder or not. A refusal to deliver up goods to the

owner, on the ground that the liolder must have time to ascertain

whether he is the owner, i?; no conversion. It has been held that

a banker, who was in funds when an acceptance of his customer

was presented, was bv law entitled, if the funds liad been recently

paid in, to a reasonable time to inquire whether tiie funds were



(594 BANKER.

No. 8.— Robarts v. Tucker, 16 Q. B. 578-580.

adequate to answer the order. A customer whose acceptance had

been dishonoured under such circumstances failed in his action.

Wliitaker v. The Bank of England, 1 C. M. & E. 744, 8. C. 5 Tyr_

268.] The present case is analogous to Youn(j v. (Iroie, 4 Bing.

253; 5 L. J. C. P.. 165.

Sir Fitzroy Kelly, for the defendant in error, offered to remit the^

damages on the first count ; and he was not called upon to argue.

Pakke, B. We are all agreed in opinion. If this were the ordi-

nary case of an acceptance made payable at a banker's, there can

be no question that making the acceptance payable there is tanta-

mount to an order, on the part of the acceptor, to the

[* 579] banker to pay the bill to the * person who is according to

the law merchant capable of giving a good discharge for

the bill. Therefore, if the bill is payable to order, it is an authority

to pay the bill to any person who becomes holder by a genuine

indorsement. And, if the bill is originally payable to bearer, or if

there is afterwards a genuine indorsement in blank, it is an au-

thority to pay the bill to the ]jerson wlio seems to l)e the holder.

The bankers cannot charge their customer with any otlier payments

than those made in pursuance of that autliority. If bankers wislj

to avoid the responsibility of deciding on the genuineness of in-

dorsements, they may require their customers to domicile their

bills at their own offices, and to honour them by giving a cheque

upon the banker.

Such being the general case, is there anything appearing on the

bill of exceptions to distinguish the present case from the ordinary

one ? Is there any evidence of an authority to pay this particular

bill ? We are all of opinion that there is none. Reliance is placed

on the evidence which shows that the company were accustomed

to take precautions before accepting a bill. Put tliat custoi# was

never communicated to the bankers ; and there is no evidence,

direct or indirect, of any communication to the bankers from

which an authority to pay this bill without examination could be

inferred.

Then reliance is placed on Young v. Grotc, 4 Bing. 253, 5 L. J.

C. P. 165. In that case the customer lind signed blank cheques,

and left them with his wife to fill up. Slie filled them up in such

a manner that the holder was enabled to add to the amount ; and

it was held that the bankers who had paid tliis larger

[* 580] amount might charge their cnstomer * with it. This was
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in truth considering that the customer had by signing a blank

i^lieque given authority to any person in whose liands it was to

iill up the che(][ue in whatever way the blank permitted. It is

enough to say that is not the present case.

We think, therefore, tliat the plaiutifls below were entitled to

recover on the count for money lent. The special count, as has

been intimated in the course of the argument, misstates the

banker's undertaking; and there was no evidence to prove it; so

that the plaintiff below was not entitled to recover nominal dam-

ages on that count.

We think that the learned Judge was right in his ruling as to

the money counts, and wrong in his ruling as to the special count.

The judgment may be suspended for the present, till the defend-

ants in error consider whether they can by entering a reniittitvr

obviate the necessity of a venire de novo, and how the judgment

should be entered.

The rest of the Court concurred.

The parties having come to an agreement as to the costs of the

trial and writ of error, no subsequent application was made to the

Court as to the form of judgment.^

Bank of England (appellants) v. Vagliano.

Vagliano (plaintiffs) v. Bank of England.

60 L. J. Q. B. 145-173; 1891, App. Cas. 107-172.

This was an appeal from the judgment of the Court of [145] ^

Appeal (reported 23 Q. B. D. 243; 58 L. J. Q. B. 357),

in which a judgment of Charles, J. (reported 22 Q. B. D. 10.'5, 58

L. J. Q. B. 27), was affirmed by Cotton, L. J., Lixdlev, L. J.,

BowEN, L. J, Fry, L. J. , and Lopes, L. J, ; dissentimte Lord

ESHER, M. R.

The facts were briefly these :
—

The plaintiff in the action claimed to be entitled to be credited

liy the defendant bank with a sum of £71,500 with which the

bank had debited him in respect of certain bills, which bore the

genuine signature as acceptors of the ])laintiff's firm. The bills

purported to be drawn by one Vucina, who was a correspondent

of the plaintiff's firm, but they were in fact wholly fictitious bills

1 Reported by C. Blaokhurn, Esq.

* The pages marked in the stateiiiciit nf thf» i-isonre those of the Law .Touriial report.
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fabricated by a clerk in tbe employ of the plaintiffs, who by plac-

ing them before Mr. Vagliano along with forged letters of advice

obtained the acceptance of the firm. The payee named in the

bills was " Petridi "
: There was a person of this name who had

some business with the firm, but this person had no concern with

the transaction. After obtaining the acceptance of the firm the

clerk forged the signature of the payee and obtained payment of

the bills at the counter of the bank. l>oth the Courts below had

decided in favour of the plaintiff's claim against the bank.

The Attorney-General (Sir R. E. Webster, Q. C.) and H. 1).

Greene, Q. C. (Pollard and Reginald Bray with them), for the

appellants. The payee, indorser, and indorsee to these bills were

fictitious and non-existent persons. The words " fictitious and

non-existent " mean not that there are no such persons in exist-

ence in fact, but that they are fictitious and non-existent with

reference to the bills. Petridi is a very common name, and there

is no mention of Constantinople on any of the bills, which might

liave identified the payee with the firm proved to exist there.

There was no evidence that Vagliano relied upon his knowledge

of the existence of that firm. This question depends on the con-

struction of the Bills of Exchange Act 1882 (45 & 46 Vict.

c. 61), s. 7, sub-s. 3. That Act, by section 97, sub-s. 2,

[* 146] * preserves the rules of common law, including the law

merchant, where not inconsistent therewith. In order to

find out the meaning of "fictitious and non-existent," the deci-

sions before the Act must be looked at. In Sto7ie v. Fredand, 1

H. Bl. 317 n. , the name of the payee was that of a real firm witli

whom the acceptor had dealings, but it was held fictitious because

the acceptor intended to indorse himself. In CollU v. Emmdl,
1 H. Bl. 313, it was held that if there be no person who can

by any possil)ility give an order, the bill is payable to bearer.

This must mean where there is no person who has a right to give

the order. It cannot be that merely because there is in existence

a person of the name put in the bill, the bill is not to be payable

to bearer. Here the forger never intended C. Petridi & Co. of

Constantinople as the payees ; he never intended them to indorse.

He put the name in with the intention of himself indorsing. In

aUmn v. Minet, 1 H. Bl. 569, 589 ; 1 P. B. 754, the name of

the payee was John White, a common name, and the drawer
indorsed; see also Gihson y. Runter, 2 H. Bl. 288. In Mead v.
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Yount/, 4 T. K. 28 ; 2 R. B. 314, it was held that indorsement by

a person of the same name as the payee was forgery. Wouhl it

not have been so held here if any firm bearing the name of Petridi

had indorsed, no such tirni having the right to do so ? In Cooprr

V. Meyer, 10 B. & C, 468; 8 L. J. K. B. 171, the drawer and

payee were real firms whose names were put in the bills withdut

authority and signed by Darby, but the Judges speak of them as

not being real persons. Tliey must mean that they were not real

in relation to the bills. l\\ riiillips v. Im Thvrii, 18 C. B. N. S.

694 ; 35 L. J. C. P. 220, the evidence only showed that no such

person as Carlos Raftb was known in Lima. In The London

and South Western Bank v. Wentivorth, L. R. , 5 Ex. D. 96 ; 49

L. J. Ex. 657, 9. H. Head was a real person whose name was put

in to give credit to the lull, yet he was treated as fictitious

because, there being no real drawer, there could be no person

designated by him whose order would be necessary to give title

to the bill.

This being the state of the law before the Act of 1882 was

passed, it was enacted by section 7, sub-section 3, that " wliere

the payee is a fictitious or non-existent person the bill may be

treated as payable to bearer. " The Court of Appeal has read into

these sub-sections " with the knowledge of the acceptor. " The

words are not there, and their insertion is inconsistent with the

intention of the legislature. The part of the Act where the

clause occurs deals not with the liability of the acceptor, but

with the form and interpretation of the bill. The knowledge of

the acceptor has nothing to do with the matter. In other parts

of the Act where knowdedge is material (r. //. section 50) it is

expressed to be so. Can it be that when the drawer puts in a

fictitious name as payee, the question whether the bill is payable

to bearer or not depends on the knowledge of the acceptor? The

acceptor by acceptance honours the name of tlie drawer. If the

drawer directs the acceptor to pay to the order of the payee, and

the payee is fictitious, that is a direction to pay to the bearer.

If Vucina had drawn the bills, Vagliano w^ould be entitled to

charge him, and Vucina could not object to the indorsement,

because, the payee being fictitious, the acceptor, as well as every

one else, may treat the bill as payable to bearer. It surely can-

not be said that Vagliano's right to debit Vucina would depend

on his knowing at the time of accepting that the payee was ficti-

(
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tious. If the drawer has used a fictitious name the acceptor runs

no risk by paying the bill if right in form, — that is, if indorsed

with the name of the payee. J'Jiilllps v. I)n Thurn. There

seems to be no difference between an ordinary acceptor and an

acceptor for honour. It is for the drawer and no one else to say

whether a bill is to be payable to order or bearer; his intention

must decide. But how can the intention of the forger af!ect the

question? How . can a fictitious drawer appoint a real

[* 147] payee ? Bowen, L. J. , thought that Gihson v. Hunftr,* was

an authority that the knowledge of the accejitor was

material, but all that was decided was that the facts were so

loosely stated that no judgment could be given. The view that

such knowledge is material appears in L'enneit v. Farndl, 1 Camp.

130, 133 n. , 180, and the editor's notes to that case.

The bank were guilty of no negligence in paying the bills.

They acted as the agents of Vagliano, and it was his act that

caused them to pay. In the case of three-day l)ills, there is n(jt

much time to make inquiries. The very case has been decided

in the bank's favour in Price v. NeaJ, 3 Burr. 1354. As to the

ptoint that it was negligent to pay such large ahiounts over the

counter the evidence of Mr. Disney is clear that he called Ziffu's

attention to the matter, and was recommended to pay the bills if

properly advised. Credit ought to have been given to this posi-

tive evidence, against the mere statement of Ziffo that he did not

remember the conversation. Ziffo was a most confidential cleik,

and the bank were justified in relying upon his advice.

There was neglio;ence bv Vagliano, and the Courts l)elow were

wrong in holding that it was outside the transaction. Tlie Bunl-

of Ireland Y. Evans's Trustees, 5 H. L. Cas. 389, 408, 413, is the

leading authority on this point. The expression there used is

that the negligence must be " in or immediately connected with

the transaction. " The seal of a corporation had been put to a docu-

ment without the knowledge of the corporation. Here Vagliaiui

signed the acceptances himself. Other authorities in point

are The Merchants of the Staple v. The Bank of Englmid, L. K.

,

21 Q. B. D. 160; 57 L. J. Q. B. 418; Sivanx. The North Brituh

Australasian Company, 2 H. & C. 175; 32 L. J. E.\. 273;

Baxendale v. Bennet, L. R. , 3 Q. B. D. 525 ; 47 L. J. Q. B. 624

;

Arnold V. The Cheque Bank, L. R. , 1 C. P. D. 578 : 45 L. J. C. V.

562
;
and Eohartsv. Tuclrr, 16 Q. B. 560 ; 20 L. J. Q. B. 270. No
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stress was laid in the Courts below on the letters of indication

:sent to the bank. In dealing with the (question of negligence it

was treated too much as a question uf personal negligence by

Vagliano himself. The correspondence, if examined, would have

shown that the genuine letters never referred to the forged letters,

iilthough they always referred to the last preceding genuine

letter, and this should have aroused suspicion.

[The following cases were cited as to the liability of banks to

customers where there has rjeen negligence on the part of the

latter. Young v. (Jrute, 4 Bing. 253; 5 L. J. C. P. 165; The

Halifax Union v. Wheelivriijhf, L. E. , 10 Ex. 183; 44 L. J. Ex.

121; Orr v. Tlie Union Bank of Scotland, 1 Maccp 513, and

Ireland Y. Livingston, L. 11., 5 H. L. 395; 41 L. J. Q. B. 201.]

Sir Charles Russell, Q. C, and Finlay, Q. C. (Hollams with

them), for the respondents. The rule is that a bank paying bills

for a customer is liable if it pays on a forged indorsement. But

further, the appellants v»"ere guilty of negligence. In the first

place, there was negligence in paying over the counter instead of

insisting on paying thr(jugh a bank, a precaution which would

have given some jjrotection in fact. Secondly, they ought to

have noticed that in some cases the bills purp(nted to have been

indorsed at Constantinople tliree days before they were accepted

in London, the interval being less thon tlie course of post.

Vagliano is not estopped by his conduct. liohart.^ v. Tnrlcr.

The letters of indication did not mislead the bank. They

amounted to no more than wmild be conveyed by the acceittances.

The bank was directed to pay on a genuine indorsement; the

letter was merely to indicate the genuineness of the acceptance.

It would not relieve the bank if it paid on a forged indorsement

<jf a genuine bill. Why, then, should it do so where the bill is

forged? Then as to the irregularities in the correspondence,

—

namely, the want of references in the genuine to the forged

letters, — these points would not be attended * to by a [* 148]

X>rudent man unless tliere were something else to excite

suspicion. This correspondence was left to Glyka, and he was

trusted. There was no evidence as to the general practice of

merchants, and the burden lay upon the bank to prove negli-

gence.

But if there was negligence on Vagliano's part, it was not in rela-

tion to the transaction. Tlie Ban?,- of Ireland v. Evans's Trustees.
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The payee was not a fictitious person. Glyka meant Yagliano

and everybody to undeistand tliat C Petridi & Co. of Constanti-

nople was meant, and the bills were indorsed as by that firm. It

is not sufficient to show that the payee is fictitious; lie must be

fictitious to the knowledge of the acceptor. This was the law

before the Act of 1882, and the Court of Appeal were right in

their interpretation of section 7, sub-section 3, as preserving the

old rule. Cooper v. Meyer, and Gibson v. Hunter.

The Attorney-General, in reply. Cur. adv. vulL

1891 Mar. 5 [A. C. 113^], Lord Halsbuky, L. C. :
—

The simple question in this case is whether the ]>laintif[''s

bankers have paid away the plaintiff's money under such circum-

stances as enable him to refuse to acknowledge the payments as

made on his behalf. Each of tlie parties is innocent of any wil-

ful default. They are both free from any sus])icion of bad faith;

but the banker has paid away and ])laced to the debit of his

customer a sum of £71,500, while the customer was not

[*114] * conscious of, and certainly never intended to authorize,

the payment of that sum on liis behalf.

The authority to pay, which was relied upon by the bankers as

justifying the payments, was written documents in the form of

bills of exchange, and, though they were not really bills of

exchange at all, it is important to bear in mind what a real bill

of exchange would import to the mind of a person to whom it

was sent for payment.

Now, apart from the particular machinery Viy which this trans-

action was effected, it will not be denied that a principal who
has misled his agent into doinsj something on liis behalf which

the agent has honestly done, would not be entitled to claim

against the agent in respect of the act so done ; and upon this

branch of the case the question is whether the agent was misled

into doing the act by the default of the principal. See Ireland

V. Livingston.

I will treat the transaction, for the sake of clearness, as if it

were a single payment. Could it be doubted that if the twf»-

parties met, and by w^ord of mouth the customer had said to his

banker :
" There is a bill coming due to-morrow of such and such

an amount; it is drawn on me by a customer of mine, named

' TliP ]ia£^os in those jiidi^iufnts :no tii"so in 1891, .\]1]>. C.is.
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Vucina, and will be presented for payment at your bank to-

morrow," — such a statement was calculated to put the banker

off his guard, and be likely to induce him to act as he did act?

Does it make any diflerence tliat the words Avere not spoken, but

up.ju its face the document reacliing the banker's hands by the

act of the customer, in which phrase 1 include the course of

Vagliano's business, said this as plainly as if the words had l)een

spoken ? Vucina, in fact, had not drawn any such bill. There

was no transaction between Vagliano and Vucina such as the

instrument in question purported to effect, and yet this was

the written statement which, upon the face of the instrument,

Vagliano made to the bank.

Further, by a separate and independent writing, Vagliano told

the bank that such a bill of exchange for such an amount was

becoming due, and would have to be paid out of his account. No
such bill of exchange existed, although a false docu-

ment corresponding * in all particulars was accredited by [* 115]

Vagliano in writing his acceptance upon it.

In estimating the effect upon an agent's mind, it must, of

course, be remembered that, though I have here for clearness

spoken of it as a single transaction, it is a transaction repeated

forty-three times and spread over a considerable period. The

false documents were paid, duly debited to the customer and

duly entered in his pass-book, and, so far as the banker could

know or conjecture, brought to his knowledge on every occa-

sion upon which the payment was made and the bills returned.

Further, on each occasion when these false documents were, by

what I have called the act of the customer, permitted to reach the

bank for payment, they were accompanied with a considerable

number of other genuine bills of exchange, many of them drawn

by Vucina, and regularly entered in the notice of bills about to

become due, together with the false documents in question.

It seems to me impossible to dispute that this was, in fact, a

misleading of the banker. I pass by for the moment the question

whose default it was, for the purpose of considering the proposi-

tion which has found favour with one of your Lordships, and which

I will not dispute, that the carelessness of the customer, or

neglect of the customer to take precautions unconnected with the

act itself, cannot be put forward by the banker as justifying liis

own default. In order to make the cases of The Bank of Ireland



702 BANKER.

No. 9. — Bank of England v. Vagliano, 1891. App. Cas. 115, 116.

V. The Trustees of Evans's Charities, and The Mayor, &c. of the

Merchants of Staple of E^igland v. The Bank of England, authori-

ties in this case, it would be necessary to assume that the pLain-

tiff's in those cases had, by some voluntary act of their own, given

credit and the appearance of genuineness to the particular powers

of attorney which were forged in those cases, and if they had, I

very much doubt whether the decision would have been what it

was ; but no such fact appeared ; all that the parties whose negli-

gence was relied on had done was to leave their seal carelessly in

the custody of the person who abused his trust. These decisions,

therefore, do not seem to me to touch this case.

But how can it be said in this case that tlie default is

[* 116] * unconnected with the act? The very thing which the

banker does is induced by the fault of the customer.

Was not the customer bound to know the genuineness of Vucina's

draft ? Was not the customer bound to know whether there wa."?

any real transaction between himself and Vucina effected by the

instrument in question ? Was not the customer bound to know
the content of his own pass-book ? Was not the customer bound

to know the state of his account with Vucina ? It certainly is-

very strange that it should be suggested that, without any respon-

sibility on his part, he should be entitled to accredit forty -three

documents to his bankers as genuine bills, when he had the

means of knowledge I have indicated that no one of them was a

bill of exchange at all or represented any transaction between

Vucina and himself.

The bankers paid upon these documents, and they paid a person

who was not entitled to receive the money. There was no person

entitled to receive it. The fact that it reached their hands us.

representing a mercantile transaction in which somebody was to

be paid, was itself a misleading of them ; and that it did reach

their hands purporting to represent such a transaction arose from

the mode in which Mr. Vagliano's business was conducted by
those responsible for it.

I have designedly avoided calling these documents bills of ex-

change. They were nothing of the sort. But if they had got into

the hands of an innocent owner for value without notice, Vagliano

would undoubtedly have been responsible upon them, for he had

given them a genuineness as against himself by accepting them.

Now, when it is insisted that the bankers are responsible
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because they did not pay the person indicated as payee, one is

induced to inquire whether Mr. Vagliano, or any other merchant,

would have expected that any inquiry should be made as to the

genuineness of Petridi's signature. Suppose they had been genu-

ine signatures of Petridi's, and the bills had been dishonoured

while the bankers were making inquiries, would not Mr. Vagliano

have had grave ground for complaint against the bankers who had

allowed his credit to be thus disturbed ? I think each of the

parties to the transaction must be taken to have known the ordi-

nary course of mercantile affairs, and it is manifest that

* no banker could hesitate to pay such bills as came [* 117]

to him, so accredited as they were by Mr. Vagliano's

acceptance, without throwing the wdiole mercantile world into

confusion.

I am not intending to throw any doubt upon the propriety of

the decision in Rohcirts v. Tucker, nor am I prepared to assent to

the proposition that it is a harsh decision. A customer tells his

banker to pay a particular person ; the banker pays some one else,

and it would seem to follow as a perfectly just result that the

banker should be called upon to make good the amount he has so

erroneously paid. But what relation has such a decision to a

case where a thing which bears the form and sembUmce of a known
commercial document like a bill of exchange gets by the act of

the customer into the hands of the banker where there is no real

drawer, no real transaction between himself and the supposed

drawer, and where, as a matter of fact, there is no person who, in

the proper and ordinary sense of the word, is a payee at all ?

It seems to me that if all these circumstances, acting upon and

inducing the bankers to make the payments they did make, are

acts which are the fault of the customer, it is the customer, and

not the banker, who ought to bear the loss. I think, under these

circumstances, the banker did what was usual and customary

with bankers, and what both customer and banker knew to be

usaal and customary with bankers, as far as the payment without

inquiry as to the genuineness of the indorsement by Petridi &
Co. was concerned. But I propose to deal separately with the

alleged negligence of the bankers, or, at all events, the unusual

course pursued by the bankers in cashing these bills across the

counter and paying to the person presenting the document for

payment without inquiry.
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I do not know what is the usual course among bankers, and I

should doubt whether in such a matter it would be possible to

affirm that any particular course was either usual or unusual, in

the sense that there is some particular course- to be pursued when

circumstances occur necessarily giving rise to suspicion. I can

well imagine that on a person presenting himself whose

[* 118] appearance and demeanour were calculated to * raise a

suspicion that he was not likely to be intrusted with a

valuable document for which he was to receive payment in cash,

I should think it would be extremely probable that, whether the

document were a cheque payable to bearer for a large amount, or

a bill, the counter clerk and banker alike would hesitate very

much before making payment. However, I will assume the

course pursued in this case to be somewhat unusual, and that this

is proved by the bankers themselves, though the counter clerk

"ives a different reason whv the clerks called Uie attention of their

immediate superior to the circumstance, and he, in his turn,

called the attention of Mr. Yagliano's representative. In doing

so it appears to me to have relieved the bankers from any accusa-

tion of having hastily or carelessly paid these bills. What could

the banker know of the particular transactions of Messrs.

Vagliano? But Mr. Vagliano, when it was communicated to

him or to his representative, would be surely the best person to

judge whether there was anything calculated to give rise to

suspicion in the facts to which I have referred.

It has been sought to minimize the effect of that communica-

tion to Mr. Vagliano's representative, first, by treating him as

a clerk to whom such a communication ought not to have been

made; and, secondly, by suggesting that Mr. Ziffo possibly indi-

cated that he was a person not fit to be trusted, since he took a

very strange view of what was or was not calculated to cause sus-

picion and enforce inquiry as to these bills. But what had the

bankers to do with Mr. Ziffo's capacity for business? He was

Mr. Vagliano's confidential clerk, duly accredited as such. After

one or two of the bills had been presented and paid in the manner

I have referred to, Mr. Disney thinks it right to call the atten-

tion of Mr. Ziffo to the fact, and Mr. Ziffo replies to the infor-

mation that they are presented over the counter and invariably

taken in bank notes :
" I suppose if they are properly advised you

must pay them. " Here is information given of the very fact
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relied on to the confidential representative of Mr. Vagliano, and

it is suggested to be negligence in the hank that, after receiving

the answer I refer to, they continued to pay these hills when
properly advised by Mr. \'agliano himself.

I must add here that I think that the witness truly

explained * his inadvertent use of the word "indorsed," [* 119]

and meant to say " advised. " Now, it appears to me,

that whatever case might be suggested against the bank is com-

pletely answered by the bank having communicated these facts to

a person occupying such a position in Mr. Vagliano's house, and

that his answer was such as to allay any suspicion or uneasiness

on the part of the bank.

I have not stopped to examine minutely the contrast between

Mr. Ziffo's evidence and the bank's ofticial, Mr. Disney, because,

if one comes to examine it carefully, there is no real contradic-

tion. One witness is positive as to communications actually

made, and the other only meets that positive assertion by alle-

ging a want of memory of any such communication.

One other point has been made at your Lordship's bar, but I

think under circumstances which do not entitle it to considera-

tion. It is said that the course of post ought to have been

known to the bankers, and that the date of the indorsements

ought of itself to have raised suspicion. Possibly, if there was

evidence sufficient to prove exactly what the facts are as to the

course of post (and, notwithstanding the evidence of one wit-

ness, I am not satisfied that we have the facts accurately as to

the course of post), a serious doubt might arise ; but it is enough

to say for the purposes of this case that that point appears

neither to have been pressed nor argued at a time when, by proper

evidence, the matter could have been left beyond doubt, and the

circumstances of excuse for not observing the dates, if such

excuses existed, could have been properly determined. I can

find no evidence that that point was really pressed. It is not

noticed in any of the judgments, and though, to my mind, it is a

singular argument coming from the mouth of Mr. Vagliano,

whose suspicions one would have thought would have been aroused

by the dates found on the documents afterwards appearing, it is

enough for me to say that I decline to consider a topic which has

been neither really argued nor properly fortified by evidence as a

material circumstance to consider in this case.
VOL TTI — !5

(
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I should be content to rest my judgment here, and to ex-

press my opinion that for these reasons the judgment of the

Court below should be reversed, although I regret to say

[*120] that * on this branch of the case my view is at variance

with that of all the learned Judges who have hitherto

treated this question.

I have hesitated long before I was able to acquiesce in the view

of my noble friend Lord Herschell and that of the Master of the

KoLLS, that the same conclusion could be arrived at by a considera-

tion of the Bills of Exchange Act, 1882. One difficulty I have had

in the determination of that question is in applying to the instru-

ments with which I have been dealing an enactment which deals

with bills of exchange. For reasons I have already given, it

seems to me difficult to treat them as bills of exchange at all ; but,

as against the person now insisting on their possessing the quality

of such instruments, and remembering that it was his act by which

they are put into circulation in that character, it does not seem un-

reasonable that, applying the doctrine of estoppel to him, one may

consider whether as against him they may not possess qualities

which, in their inception, they did not possess.

The 7th section, upon two of the sub-sections of which this ques-

tion turns, commences thus: "(1) Where a bill is not payable to

bearer, the payee must be named or otherwise indicated therein

with reasonable certainty." And the 3rd sub-section: "(3) AVhere

the payee is a fictitious or non-existing person, the bill may be

treated as payable to bearer."

Now, in the first instance, before dealing with the application of

these sub-sections to the facts in debate, I must say that I cannot

acquiesce in the view which the majority of the Court of Appeal

appear to have entertained, that they were at liberty to import into

that 3rd sub-section that it was a condition of its application that

the acceptor should be aware that tlie payee was a fictitious or non-

existing person.

It seems to me that, construing the statute by adding to it words

which are neither found therein nor for which authority could be

found in the language of the statute itself, is to sin against one of

the most familiar rules of construction, and I am wholly unable to

adopt the view that where a statute is expressly said to codify the

law, you are at liberty to go outside the code so created, because

before the existence of that code another law prevailed.
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* To return to the construction of the language of the [*121]

two sub-sections, — for I think botli should be read to-

gether,— it seems to me that what the Legislature was enacting

was in substance this : That where a bill was not payable to bearer

the person to whom payment was intended to be made was to he

named or otherwise indicated upon the face of the instrument with

reasonable certainty ; but where there was no real payee, the bill

might be treated as payable to bearer.

The language which the Legislature has employed to express

this law has been subjected to very minute verbal criticism. If the

substance of the matter is looked at, and it is remembered that

what the Legislature was dealing with was what was to appear

upon the face of the instrument, and contemplated the case

of there being no one to whom payment could properly be

made, no person on the face of the instrument having any rights

under the bill, no person, therefore, capable of giving a discharge

to the acceptor for having paid at the demand of the drawer,

it would seem that the reason of the thing would apply equally

to a real person whose name was forged, as to a person who had no

existence.

In truth, if strictly construed, the words " fictitious person " are

a contradiction. One may pretend there is a person when there is

not. One may assume a character which does not belong to one,

but to satisfy the word " fictitious " as applicable to a person is

assuming in one part of the proposition what is denied in the

other. Some of the characters in Sir Walter Scott's novels may be

fictitious in the sense that no such persons so named ever lived

;

but if real names are taken, and events and conduct and character

attributed by the writer to those real names, are the characters less

" fictitious " because persons of those names identified with a totally

different history and different qualities did, in point of fact, exist

at one time ?

One singular result of treating the section in the way the Court

of Appeal have adopted would be that one must dive into the mind

of the hypothetical forger to determine whether the character be

fictitious or not; and this may be done, though it is not neces-

sary to find the forger's intention from the language or anything

that appears upon the face of the instrument itself, but

*you may judge from previous commercial transactions [* 122]

of the parties who was likely to 1"^ meant as giving plausi-

(
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bility to the forgery. But if it can be alleged (as it can be here),

that the forger selected a name which would give plausibility to his

forgery, and be likely to deceive those into whose hands his forged

instrument should come, that is not the name of a fictitious person,

although that person had no power to deal with the bill, and was

not in any respect the real payee, any more than if the name had

been selected of a person who had never been heard of or existed

before ; whereas, if it is pure imagination, then it is the name of a

fictitious person.

I have come to the conclusion that, however expressed, the real

meaning of the sub-section is to imply the unreality of any person

who is named upon the face of the instrument as the payee of the

bill. The statute itself uses the phrase " payee." That cannot

mean in truth the payee, because by the liypothesis there is no

payee, and dealing as the statute was with the form of the instru-

ment, and enacting that if a name which appeared as payee on the

face of the instrument was a fictitious person, the bill may be

treated as payable'to bearer, it expressed in populai- words, though

perhaps not very felicitously chosen, its meaning accordingly.

For these reasons I am of opinion that on this ground also the

judgment of the Court below was wrong and ought to be reversed,

and I so move your Lordships.

The Earl of Selbokne, —
If the bills in question in this case had been genuine, really

signed by Vucina in favour of C. Petridi & Co., and if the indorse-

ments only had been forged, the case would have been governed by

Roharts v. Tucher. But the signatures of Vucina were forged ; the

use of the name of C. Petridi & Co. as payees was part of the fiction
;

they were not in any true sense payees ; and the bills were, never-

theless, accredited by the plaintiffs to the bank as genuine, and as

coming forward, like other genuine bills of Vucina, for payment

in due course, on days specified in the plaintiffs' letters of

[* 12.3] advice ; and their * payment, as such, was expressly directed

by the plaintiffs. When I speak of the plaintiffs' letters

of advice, I do not forget that the effect of acceptances payable

upon the face of the bills at the Bank of England might, perhaps,

have been the same ; but in this case there were both ; and I think

it unnecessary to consider whether the addition of the one form of

direction to the other made any difference. If it did not, the effect

of the letters of advice cannot on that account be less. This state
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of things appears to me to raise a question which was not decided

in Ihili'iris y. Tiicler, or in any other case cited at the l)ar. It is

(as Jiob-'its V. Tnrkcr was) a question between the plaintihs as prin-

cipals and the hank as their agent, and not between any paities to

the bills.

If the plaintih's misled the bank upon a material point, lioweYcr

innocently, and although they were themsehes deceived by the

fraud which had been committed, I think that they, and not the

bank, ought to bear the loss which has been the consequence.

Here there was never any real holder of these bills, by wliom they

could have been indorsed, or any outstanding liability from wliich

a discharge was necessary. Your Lordships have to deal with the

case of an agent, not claiming any title to or interest in the Ijills,

but instructed by his principal to pay them. It is convenient to

speak of them as bills ; but, properly speaking, they had not

(though they seemed to have, and were represented by the plain-

tiffs as having) that character; they were accepted as such; but

there was no real drawer, and no real payee ; and they were

never negotiated. It is not (as I understand) disputed that there

might, as between banker and customer, be circumstances whieli

would be an answer to the 'prima fade case that the author-

ity was only to pay to the order of the fterson named as payee

upon the bill, and that the banker can only charge the customer

with payments made pursuant to that authority. Negligence on

the customer's part might be one of those circiimstances ; the fact

that there was no real payee might be another ; and I think that

a representation made directly to the banker by the customer

upon a material point, untrue in fact (though believed by

the person who made it to be true), and on * which the [*l2-i]

banker acted by paying money which he would not

otherwise have paid, ought also to be an answer to that prim 'I

facie case. If the bank acted upon such a representation in good

faith, and according to the ordinary course of business, and a loss

has in consequence occurred which would not have happened if

the representation had been true, I think that is a loss which tlie

customer, and not the bank, ought to bear.

I should be of that opinion on general principles ; and the ap-

plication of those principles is fortified to my mind, in this par-

ticular case, by the circumstances under which the forgeries were

committed, and the facts that the plaintiffs had large dealings with

(
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Vucina going on at the same time with the forgeries, in the course

of which they accepted many of his genuine hills, all which were

in like manner accredited to and made payable at the bank ; and

that there were documents in the plaintifl's' possession (the true

and forced letters of advice from Vucina, and the forged bills

themselves when returned by the bank), from which, if attention

had been paid to them, the fraud might have been discovered in

an early stage.

I do not see how it can be open to dispute that it was material

to the bank to know whether these were genuine or forged bills

;

or (subject to the consideration of some matters which I postpone)

that, in paying the bills as they did without iiuiuiring into the

genuineness of the indorsements (which for the present I assume

to have been regular upon the face of them), the bank acted in

good faith, and according to the usual, and practically necessary,

course of business; or that, if the bills had really be<^n Yucina's,

and if C. Petridi & (Jo. had been real payees, no loss would have

been incurred. If it were the duty or the practice of bankers,

without special reasons for suspicion, to refuse or delay payment

of foreign bills appearing on their face to be regular, and regularly

advised for payment by their customers, until they could ascertain

by inquiry the genuineness of every foreign indorsement, it must

continually happen that the bills would not be paid at the ])roper

time and place, and bondfide holders might treat them as di.'^hon-

oured. It was admitted that it is not in the ordinary course of

business to make such inquiries; and 1 should say that

[* 125] business could not go on if it were so. No * doubt there

is, in the ordinary course of business, the possible risk,

which occurred in Boharts v. Tucher, of a general bill being stolen,

nnd presented for payment, with a forged indorsement. Between
that case and one like the present there is this very substantial

difference, that the acceptor, in that case, has not in any way con-

tributed to mislead the bankers ; and when there is a real hond

fide payee, the acceptor remains liable to him ; but if, when there

is no such payee, the person who signs as draw^er indorses the bill

w-ith the name of a pretended payee, there is no outstanding liabil-

ity from which a discharge is needed for the acceptor's protection.

The risk of a genuine bill being stolen, and presented with a

forged indorsement, is one which, being of rare occurrence, and
distributed over a large amount of business, bankers may be will-
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ing to run. But they are entitled to judge for themselves what
risks they will run, and the customer is not, in my (.jpinion, en-

titled to tell the banker {in effect) that the risk is an ordinary one,

and, when it turns out to be otherwise, to put upon him another

which, if the truth had been known, the banker, with his eyes open,

would not have undertaken. When, as in this case, the customer

accredits the bills as genuine, and as coming forward in due course

against him for payment on certain days, the banker must, I think,

be considered to undertake the risk incident to bills of that descrip-

tion, and no more. If this would be true of a single bill, much more

of a series of bills of large amount, all successively authenticated to

the banker in like manner by the customer who orders them to

be paid. The judgment under appeal puts upon the bank a risk

which it never was called upon, and never agreed, to undertake.

It seems to me also clear (as a matter of fact and without reference

to the question under the Bills of Exchange Act) that the Con-

stantinople firm of C Petridi & Co. were never, in any true sense,

payees of these bills, and that their genuine indorsements could

never have appeared upon them without an additional fraud.

The suggestions at the bar, as to conceivable ways in which such

indorsements might have been obtained, were, in mv iudsijment,

irrelevant to the real facts, with reference to which, and not to

merely imaginable possibilities, this case ought to be

* determined. In Stone v. Frceland, and Cofl2yer v. Meyer, [* 126
J

a real firm, Butler &Co., and a real person, Woodman, were

named as payees; but the Courts did not hold that enough to

make the firm or the person so named a real payee.

If the question were merely one of legal estoppel against the

acceptor, it may be true that the estoppel would be only ngainst

denying the genuineness of the drawer's signature ; or, if the

acceptor knew that there was no real payee, against insisting

that the bill must receive an indorsement which he knew to be

impossible. But there are authorities, relevant so far as general

principles are concerned, which, even as between parties to a nego-

tiable instrument, seem to me to go beyond legal estoppel. I can-

not but think it an extension of that doctrine to hold (as was done

in Cooper v. Meyer) that when the bill is payable to the drawer's

order, the acceptor (because he is supposed to know the drawer's

signature) is bound by the subsequent indorsement of the person

who forced the signature as drawer, as well as by that original
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Signature. And I am not convinced that estoppel is a sufficient

explanation of the cases in which the drawer of a cheque has been

held bound by fraudulent alterations, for which the state of the

paper afforded space. The drawer was ignorant of, and could

hardly be held bound to anticipate, the subsequent fraud. But, if

it were universally true that the liability of an acceptor to a hon((

ficU holder of a bill, in all such cases, depends upon legal estoppel,

I do not think it would follow that the discharge of a banker, or

other agent employed by the acceptor to pay the bill, must depend.

under similar circumstances, upon that principle only

If in the present case the plaintiffs, instead of making their

acceptances payable at the Bank of England, had directed (in the

same terms) a managing clerk in their own office, ignorant of the

fraud, to pay those acceptances, and to take for that purpose the

necessary money from their cash-box, and if the clerk so author-

ized had paid the bills, exactly as the .Bank of England did (not,

indeed to Glyka himself, but to some one acting for him, and pre-

senting them in any manner not irregular), I cannot doubt

[*127] that the clerk so acting in good faith would have * been

exonerated. A banker undertakes to do what is in the

proper course of a banker's business, and so far differs from an

agent who is not a banker; but beyond this I see no principle for

putting him in a worse position than any other agent.

In Bennct v. FarnrlL Lord Ellenborough held that, when the

payee was fictitious, and the acceptor did not know it, the bill was

neither to order nor to bearer, but was completely void. If, in

such a case, the acceptor had directed his bankers to pay the bill,

and the bankers had paid it in good faith upon an indorsement

regular upon its face, though fictitious in fact, the bankers would

have been, in my judgment, entitled to credit in account for what

they so paid. Whatever might have been, before the Bills of

Exchange Act of 1882, the materiality of the acceptor's knowledge

or ignorance on such a point, as between himself and a hond fide

holder of the bill, I should not have thought it material, as between

him and his bankers, paying the bill under such circumstances. I

have come to this conclusion, without resting my opinion upon the

statute of 1882. Assuming the present case not to be expressly

ruled by that statute, it is also (in my judgment) not ruled by any
former authority. And I cannot but think that the statute, so far

as it does rule certain other cases in ^ja?-?' materia and not well
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distinguished from this in principle, is as proper to be taken into

account as any of the authorities which preceded it, as to the

acceptor's knowledge or ignorance, where there is not a real payee-

But it was insisted that, in paying these bills as they did, the

bank deviated from the j^roper course of business, and ought to be

held affected with notice that the indorsements were fraudulent.

The first point relied upon for that purpose was that the bills,

drawn as they were for large sums, were all presented and paid

across the counter and not througli any bankers. This W'as

admitted to be " unusual " in the evidence for the bank ; but it

was not, as I read tlie evidence, either admitted or otherwise proved

that it was irregular or sufHcient in itself to excite a suspicion that

there was something wrong, although it was unusual in the sense

of not often happening. No authority was produced to show

tliat it was irregular according to tlie law * merchant; and [* 128]

if not, and if the payments were hoiid fide made without

any actual suspicion on the part of the officers of the bank, I can-

not think it enough to defeat their right to charge the plaintiffs

with those payments that they did not take a precaution not

required by the law merchant, and on which they could not have

insisted without the risk of the bills being treated by bona fide

holders as dishonoured. In L'oharts v. Tueker payment through a

banker w^as no protection to the defendants.

Some of these bills, were, in fact, referred by the counter clerks

of the bank, before payment, to Mr. Disney, the principal in the

private drawing office of the bank, not (as I understand the evi-

dence) because of any suspicion, but because they had received

general instructions that any cheques or bills of large amount

should be so referred. Mr. Disney (the truth of whose evidence I

see no reason to doubt) thought that if the bill was advised (as it

was), the counter clerk must pay it; and Mr. Ziffo, the plaintiffs'

out-door manager, to whom (on his coming to the bank on other

business in June, 1887). Mr. Disney mentioned the fact that such

bills had been presented across the counter and paid in bank-notes^

expressed the same opinion. This happened when not more than

four of the bills, amounting altogether to £3000, liad been pre-

sented and paid. When, from time to time, the plaintifls' pass-

book was sent to them, the bills then paid and debited in it against

the plaintiffs were returned with it, and they remained from thence-

forth in the plaintiffs' possession. It was apparent, upon the face

(



714 BANKER.

No. 9.— Bank of England v. Vagliano, 1891. App. Cas. 128, 129.

of them, that all those bills had been paid across the counter ; but

no objection was taken by the plaintitts on that or any other ground,

and similar bills, to a continually increasing and ultimately very

larjre amount, were afterwards from time to time advised, and came

forward and were paid in like manner. I cannot hold that these

circumstances are sufficient -to deprive the bank of any right which

they would otherwise have had to charge those payments to the

plaintiff's' account.

The other point urged at your Lordships' bar (but not apparently

before either of the Courts below) was that, according to

[* 129] * the statement of Mr. Kurz, the plaintiffs' deputy manager,

in cross-examination, the course of post between London

and Constantinople was four days ; and nineteen out of the forty-

three forged bills paid by the bank purported to be indorsed at

Constantinople on the third day before the date of acceptance in

London. No question was put on that subject to any other wit-

ness, and of the dates appearing on the bills the plaintiffs also had

notice when they were returned. One of those of whicli the

indorsement was on tlie third day before acceptance, was the fifth

in the whole series. I think it would not be right in this state of

the evidence, and upon a point wliicli, though open upon the plain-

tiffs' pleading (in their reply), was for some reason not pressed in

the Courts below, to treat the bank as having had notice that the

indorsements were not regular.

The judgments in the Courts below, of the weight of which (as

well as of the opinions agreeing w4th tliem, which I know some of

your Lordships to entertain) I am fully sensible, seem to have

been addressed to two questions only,-— tliat of the proper con-

struction and effect of section 7, sub-section 3, of the Bills of

Exchange Act of 1882, and that of negligence on the plaintiffs'

part. As to the Bills of Exchange Act, I am not satisfied that

Charles, J., and the majority of the Judges in the Court of Ap-
peal were wrong in holding that the words of the statute, "Where
the payee is a fictitious or non-existing person," do not extend to

the case of a real person falsely represented as payee upon a forged

bill, though in principle the ca.ses seem to me much the same.

The difficulty to my mind arises out of the fact that the Legis-

lature has here described "a person" as "fictitious or non-existing,"

instead of saying, " Where the payee is fictitious or non-existing ;

"

and it has been increased rather than removed by reference to
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other parts of the statute, particularly sections 5 (sub-section 2),

24, 41 (sub-section 1), 46 (sub-section 2), 50 (sub-section 2), and

54 (sub-section 2).

I cannot, however, agree with the opinion that in the cases

which do fall within the 3rd sub-section of section 7, knowledge

on the part of the acceptor that the payee is a fictitious or non-

existing person is still necessary. Such a qualification of the express

words of the statute cannot properly, in my judgment,

* be implied from the earlier authorities, which treated [* 130]

knowledge as necessary. Those authorities were, no doubt,

within the view of the Legislature ; and all reference to the neces-

sity of knowledge being here omitted, I think the omission must be

taken to have l)een deliberate and intentional, and that there is no

sound principle on which what is so omitted can be supplied by

construction. I think it right to add tliat in point of principle it

seems to me neither unjust nor unreasonable that the rights and

liabilities of third parties should in such a case depend upon the

facts rather than upon an inquiry into the acceptor's state of mind.

I am glad that the majority of your Lordships liave seen your way
with the Master of the Rolls to put a construction upon sect. 7,

sub-sect. 3, of the Act of 1882, which makes its operation co-

extensive with its principle.

As to the other point, my opinion does not rest upon mere neg-

lig?.nce, but on what seems to me higher ground. L'pon that

ground I find myself compelled, notwithstanding my sincere re-

spect for the opinions from which I differ, to give my voice in the

appellants' favour. Tlie amount in controversy is large; tlie

([uestion is one of much importance both to the ]>arties and to

l)ankers and their customers generally, and it is not, in my judg-

ment, covered by any previous authority. The case of Roharta v.

Tucker is, no doubt, law, but I am not for extending it, as it seems

to me to be extended, by the order under appeal.

liOrd Watsox :
—

The bank and Vagliano Brothers appear to me to have l)een

equally innocent, in this sense, that they entertained no sus]-)icion

that the forged documents whicli liave given rise to this action

were other than genuine lulls of exchange; and also that nothing

wittingly done, or omitted to be done by them, in the conduct of

their respective businesses, as bankers and financiers, can reason-

ably be regarded as the proximate occasion of Glyka's forgeries, or
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of the success which attended them. Which of these iuno-

[* 131] cent parties must bear the loss resulting * from Glyka's

frauds is the only question to be determined in this appeal.

It seems to have l.)een assumed by all the learned Judges in the

Courts below, that, in making payment of the bills in question on

behalf of the acceptors, the bank was under the same legal obli-

gation to ascertain the identity of the payee which was held to

attach to the defendants in the case of Roharts v. Tucher. That

assumption, which is really the basis of the judgments appealed

from, does not appear to me to be well-founded.

The decision of the Queen's Bench in Hobarts v. Tucler lias,

ever since its date, been accepted in mercantile practice as de-

termining the obligations incumbent npon bankers who agree

to retire acceptances on account of their custoujers. It casts

upon them the whole duty of ascertaining the identity of the

person to whom they make payment with the payee v.-jiose name
is upon the bill. They may pay in good faith t(» the wrong ])erson,

in circumstances l)y which the acceptor himself, or men of ordinary

prudence might have been misled ; but they cannot take credit for

such a payment in any question with the acceptor. It lias been

said by one of the learned Judges that the rule is a harsh one, and

it is possible that in some instances it may operate harshly ; but it

appears to me to be settled beyond dispute, and I ^ee no reason for

suggesting any doubt that it puts a reasonable construction upon

the contract constituted by the agreement of the banker to }iay

his customers' acceptances when they fall due. In the absence

of any special stipulations, it construes the arrangement so consti-

tuted as importing that, on the one hand, the customer is to furnish

or repay to tlie banker the funds necessary to meet his obligations

as acceptor, and that on the other hand the banker undertakes to

apply the money provided by the customer, or advanced on his

account, so as to extinguish the liability created by his acceptance.

Accordingly, no payment made by the banker which leaves the lia-

bility of the acceptor undischarged can be debited to the latter.

The ratio of the judgment in Roharts v. Tucler does not carry

the liability of the banker beyond this point, that his

[*132] * undertaking to retire bills genuine in their inception'

on behalf of acceptors who, by signing in that character,

became immediately indebted to the payees, implies an obligation

on his part to discharge their d(d)t, which he can only do bv making
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payment to the proper creditor. It would obviously require a con-

siderable extension of the principle in order to make it apply to

documents purporting to be bills of exchange, in which the drawer's

signature is a forgery, the payee a person who is not intended to

be a holder, and the genuine signature of the acceptor has been

procured by fraud. His signing such a document creates no legal

obligation against the acceptor ; although it is possible that he

may be estopped from pleading his non-liability, if and when the

document ha« come into the hands of a bona fide holder for value.

I venture to doubt whether the payee, whose name was fraudu-

lently inserted, could ever occupy that position ; because the occur-

rence of his own name in the original tenor of the bill would be

sufl]3ient notice to him that something was wrong, and called for

inquiry. At the time when Glyka's bills were presented for pay-

ment they did not raise, and never had raised, any liability against

Vagliano Brothers, although the latter informed the bank that thev

were liable and willing to pay , and when the bills had been paid

by the bank and returned to them, there remained no debt due by

Vagliano Brothers, which would have been the consequence of the

bank's making an erroneous payment of a genuine bill.

Vhe risk of error attending the payment of bills supposed to be

geit nine, but which are wholly counterfeit with the exception of the

drawee's signature, is materially greater than the risk attending

th(; payment of honest bills. In the latter case the danger of

imposition can only arise from the document of debt having been

stolen or fraudulently obtained from the true owner ; whereas, in

tbe former, the document, never having been in the possession

of a real owner, will, almost as matter of certainty, be used for

the purpose of deceiving the acceptor, or the liank acting as his

agent. In the ordinary course of business, it is very difficult for a

banker, who has no reason for suspecting fraud, to make an ex-

haustive inquiry in the case of each bill as to the identity

of the person by whom it is presented without * exposing [* loo]

himself to claims of damage. But experience has shown

that the number of genuine bills which get into dishonest hands

and are erroneously paid is comparatively insignificant, and does

not materially affect profits derived from the business of retiring

bills on account of the acceptor.

Again, it is wellnigh impossible that a regular system of appro-

priating genuine bills, in all of which the drawee, payee, and

(
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acceptor are the same, and of obtaining payment by means of

forced indorsations, could be carried on for anv len<;tli of time

without discovery. If the series of documents forged by Glyka

had been genuine drafts by Vucina iu favour of Petridi & Co., it is

hardly conceivable that even the ingenuity of Glyka would have

enabled him to get po.ssession of no less than forty-three of these

bills, and to obtain payment of their contents at intervals extend-

ing over a period of eight months. In that case it is probable, if

not certain, that detection would have followed at an early stage

of his frauds ; because the real payee would have discovered the

loss of each bill as it fell due, and would have taken measures to

stop payment.

It appears tome to be beyond dispute that the bank paid Glyka's

spurious bills under the belief that they were genuine commercial

drafts, and that their payment was attended with no greater risk

of error than is incidental to the cashing of genuine bills. It

would be ridiculous to suggest that the bank would have dealt

as they did with these bills, had it not been for the existence of

that erroneous belief. The very fact that no payee complained

of having lost a bill payable at their office, or of their having made

payment to the wrong person, was well calculated to assure the

bank that they had made and were making payment of all Vag-

liano Brothers' acceptances to the proper creditors.

It is, in my opinion, unnecessary to consider what would have

been the precise extent of the implied obligation of the bank to

Vagliano Brothers with reference to these forged bills, if the latter

had been unconnected with the belief upon which the bank acted,

because that belief was induced and w^arranted by their representa-

tions. Their acceptances, if genuine, were in themselves

[* 134] distinct assurances, upon which the bank was * entitled

to rely, that each bill bearing their signature was a real

draft upon them by their correspondent Vucina ; and the notes

sent by them to the bank from time to time, directing payment
of the bills, were so many renewals of the same representation,

strengthened by the further assurance that their acceptances were

genuine. Throughout these transactions the bank acted in good

faith as the agents of A^agliano Brothers ; and the errors into which

they were betrayed were mainly, if not wholly, attributable to their

having treated the bills as genuine, in reliance upon the repre-

sentations of their principals, which were untrue. I think that,
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in these circumstances, Vagliano Brothers cannot be permitted to

cast upon the bank liability for errors arising from their own
representations. These representations were, no doubt, made in

the honest belief that they were true ; but that circumstance

cannot, in my opinion, avail Vagliano Brothers in the present

question with their agents.

These considerations are sufficient for the disposal of this appeal;

but on considering the opinions which have already been expressed,

and are yet to be delivered by your Lordships, I think it right to

state my own opinion with regard to the construction of section 7,

sub-section 3, of the Bills of Exchange Act, 1882. Upon that

point I concur in the reasoning of my noble and learned friend,

Lord Herschell. I think that the language of the sub-section,

taken in its ordinary significance, imports that a bill may be treated

as payable to bearer, in all cases where the person designated as

payee on the face of it is eitlier non-existing, or, being in existence,

has not, and never was intended to have, any right to its contents.

The enactment has reference to real bills only, and lias no direct

application to these documents of Glyka's manufacture, which were

not bills in their inception, and never acquired the force of bills by

virtue of estoppel. But tlie fact that the payees were fictitious

within the meaning of the statute affords a good answer to Vag-

liano Brothers' contention that the bank was bound to deal with

these documents on the same footing as if they had been real bills,

and ought not to have paid except upon genuine indorsations by

Petridi & Co.

* For these reasons I concur in the judgment which has [* 135]

been moved by the Lord Chancellor.

Lord Bramwell :
—

The plaintiff's are merchants, and agents or bankers for foreign

traders. They kept a banking account with the defendants. That

is to say, they, the plaintiffs, paid to their credit witli the defend-

ants money, technically lent it, and doubtless delivered to them

other assets, drew checks on them, and addressed accepted bills to

them for payment. The plaintiffs claim of the defendants a large

balance. The defendants admit the credit side of the account, but

say they have j)aid bills accepted by the plaintiffs addressed to

them, the defendants. It is immaterial, but this is not technically

a set-off, for the defendants never could have maintained an action

against the plaintiffs in respect of these payments. The plaintiffs

(
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never owed the bank anything. I say this is immaterial, but it is

as well to be technical. Set-ott' or not, there is no doubt but that

the defendants have, as they allege, paid bills accepted by the

plaintiffs, and addressed payable at the defendants', equal to the

amount claimed ; but they have paid them to persons who could'

not have enforced payment of them from the plaintifls. They

were bills on which the plaintiffs were not liable to any holder,

unless he claimed under Petridi's indorsement, and which, if pre-

sented to them, they need not and possibly would not have paid.

The drawing -and indorsements on them were forgeries, or fictitious.

It is for the defendants to establish that they have a right to charge

the plaintiffs with the amount of these bills.

The first ground on which they claim this riglit is tliat the

plaintiffs by their conduct, wilful, careless, or unskilful, or all,

enabled the fraud to be committed as to the whole or part, the

part after the first one or two, — in effect, that the plaintiffs caused

the defendants to pay these bills. I think it is necessary for the

defendants to show that the plaintiffs caused them to pay these

bills as they did. It is not enough to show that they gave occa-

sion to their doing so, that different conduct would have prevented

the fraud and the payment by the defendants.

[* 136] *I think the result of the authorities, Bohartsv. Tucher,

Youny v. Grote, The Bank of Ireland v. Evans' IVustees, and

The Merchants, &c. of England v. The Bank of England, is that the

conduct of the bank's customer, to enable the bank to charge the

customer, must be conduct directly causing the payment.

Now there is no doubt that there were mau}^ ways in which the

plaintiffs might have detected the forgeries. The forged letters

which advised the forged bills omitted to advise some which were

genuine. Yet the latter were accepted by the plaintiffs. The

letters of the plaintiffs to Vucina did not mention the forged bills.

The plaintiffs signed a letter to Vucina, in which the balance

against him was in blank; that balance seems to have appeared

in different amounts in the plaintiffs' books at different times.

Then the forged bills were all indorsed on the part accepted,

unlike the genuine bills. The bills after payment, had they been

examined by the plaintiffs, would have shown that they had

not been paid through a banker. The indorsements would have

been known to the plaintiffs' clerks and to the plaintiffs to bear

impossible dates. It would have been seen that Pasqua appeared
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to leave the bills for acceptance, and yet not to be holder for

payment. Marati-s wa.s a fictitiou.s name, and would not be known
to the plaintiffs. Vucina's account became very large, the balance

against him unusually large, Init no notice was taken; and what
was much pressed was that Glyka was enabled to steal, and did

steal, the forged bills after their acceptance. It was not the duty

of any one exclusively, apparently, to give out bills accepted to

those who called for them. I suppose, as that call might be made
at any time in the day, any clerk might go to the leather case, take

out the bill, and give it out. It was kept in the room where

Glyka sat. Whether this was negligence I cannot say — I really

do not know. No witness said it was ; it may be unusual — I say

sincerely, I do not know ; I cannot of my own knowledge or rea-

soning say it was, and there is no evidence. All these things put

together make it wonderful that the fraud could be prac-

tised ; most wonderful * that it could be practised to the [* 137]

extent it was without earlier discovery, but do not, in my
opinion, give the defendants a right to charge the plaintiffs witli

the amounts paid for these bills, as payment caused by them.

A great deal has been made of the advice notes the plaintiti's

sent to the defendants of bills becoming due, with a request to the

defendants to pay them. In my judgment, these advice notes in

no way help the defendants. They mean nothing more than the

very acceptances themselves meant. The bills are accepted, pay-

able at the defendants', but to whom? To those who could give a

discharge for them and were entitled to enforce payment. That is

all the advice notes mean. Suppose a genuine bill really drawn

by Vucina, and really payable to Petridi, and suppose a forgery

of Petridi's name, can it be suggested that the advice note would

enable the defendants to charge the plaintiffs with that bill if

they paid it ? Certainly not. With all respect, it is a mistake to

suppose that by that, or by the very acceptance itself, any more or

other representation is made by the plaintiffs to the defendants

than that they, the plaintiff's, are estopped to any one interested

to deny that Vucina drew the bill. The plaintiffs are not estopped

from saying that they are not liable to pay the bill unless it is

indorsed by Petridi. I am afraid, though, that that memorandum

operates strongly on some opinions.

The other ground on which the defendants claim to charge the

plaintiffs with the amount of these bills is that Petridi & Co.,

VOL. III. — 46
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the payees, were fictitious persons within the meaning of the

Bills of Exchange Act, section 7, sub-section 3, and that the de-

fendants therefore might pay them to a de facto bearer. I difler

on both points. It must be borne in mind that the Bills of

Exchange Act is " An Act to codif the law relating to bills of

exchange," not to alter or amend it; and by section 97 the rules

of common law, including the law merchant, "save in so far as

they are inconsistent with the express provisions of this Act, shall

continue to apply to bills of exchange."

Then, were Petridi & Co. fictitious or non-existent persons?

There was a firm of that name, — a firm as identifiable as N. M.

Eothschild & Co., as Glyn, j\Iills, Currie&Co., as the Bank

[* 138J *of England itself would be identifiable if their names

appeared as payees of a bill of exchange ; and, to my
mind, that shews they were not fictitious or non-existing per-

sons It is asked, What if the payee were John Smith ? Well,

if there were nothing to identify a particular John Smith as

payee when all " the surrounding circumstances " were looked

at, it may be that he might be treated as a non-existent per-

son. But what if it was shewn that the bill was delivered to

a particular .John Smith, in payment of a debt due to him from

the drawer, could any holder of it treat it as payable to bearer.

Smith's name being forged as indorser? Certainly not. But then

it is said that that is not the case here. That the bill was not

delivered to Petridi & Co., nor intended to be so ; that, in the

intention of the makers of the bill, Petridi was a sham, and so

fictitious or non-existent ; that Petridi & Co. are not fictitious

nor non-existent; that they exist in the flesh yet they are ficti-

tious qua payees, constructively fictitious ; that if Vucina had

drawn the bill, Petridi was real and existent. But inasmuch ns

Glyka did not mean Petridi to have the bill he was non-existent

This beats me. They are at the same time real and unreal. They

are that which is said to be an impossibility, being and not being at

the same time. The bill means one thinii or another, according to

tlie intent of the drawer. That the drawee has, or has not, a right

to Petridi's indorsement, according as that intent is one thing or

another. Because the argument would be the same if Vucina had

really drawn the bills, but not intended Petridi to have them;

a possibility, if Vucina will forgive me. That if Glyka had in-

tended to commit his fraud through the innocent agcncv of Petridi,
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Petridi would be real and not fictitious. If the aruunient is <rood.

it would show that a bond fide holder of these bills, not claiinin*'-

tli!oui;h Petridi, might have enforced payment from the plaintiffs.

It is said that such a payment, i.e., to himself, is according to

the intention of the drawer. So it is of tlie drawer rfe /acto, Init

not of him whom, by the bill itself, the drawee has a I'ight to

suppose is the drawer. The plaintiff's are estopjied to deny that

Vucina is the drawer, but they are not estopped to deny that

Vuciua meant, tliat Petridi and his assigns should receive the

amount of tiie bill, and that it should not be paid unless indorsed

by Petridi.

*This argument, as I have said, makes the effect of a bill [* 139]

depend, not on the meaning of the writing, but on the

intent of the rnaker. A bill payable to the Bank of Eng-

land is payable to a fictitious person if the drawer intends to

forge their name and give it to another person. A payee is real

or fictitious at the option of the holder within the Act. P)Ut it

was shown that a bill drawn like these mi<dit jjret into the hands

of Petridi & Co., though not so intended, who might take it for

value, and be entitled to maintain an action against the plaintiffs.

Would Petridi be fictitious then ? It is asked. What difference

does it make to the plaintiffs that there is a C. Petridi k Co.,

when, if the payee had been actually fictitious or unreal, and the

name was put on the back of the bill, it might be treated as paya-

ble to bearer ? The answer is obvious. If the payee is a known

person, the drawee can well believe that the drawing is genuine

;

he knows he cannot be made to pay without that person's indorse-

ment. He knows that before presentment for acceptance the

bill has been in ordinary course, or at all events will be in the

hands of a responsible person if a good name is used. His holding

and indorsement are a guarantee that the bill is in right hands.

Take this very case. Glyka could not have got Petridi's indorse-

ment. I do not mean could not in point of law, but could not

practically. Without that, the plaintiffs were not l)ound to pay

the bill. I have no doubt that Glyka chose Petridi's name to

avoid suspicion. If it had been a strange name it might have

attracted attention and caused some inquiry.

An argument is used which, with all submission, I think very

feeble. It is said that the statute says "fictitious or non-existing,"

and that fictitious is needless on the plaintiffs' construction. 1 do

{
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not agree. But what is the value of such an argument ? Nothing ;

unless there is no other. A prudent draftsman does not accurately

examine whether a word will be superfluous ; he makes sure by

using it.

A word on the case of Cooper v. Meyer. It is somewhat

remarkable. The question was important; the judgment is sin-

gularly short, and nothing is said by Mr. Justice Parke,

[* 140] I think the * decision right. Lord Tenterden says, when

the drawer is a real person, his indorsement may be dis-

puted. But if there is no such person, and (Mr. Justice Bayley

also says) if the acceptor accepts without knowing there is such a

person as the supposed drawer, the acceptor undertakes to pay to

the signature of the person who actually drew the bills. Further,

I should say that as the bills were accepted for the accommodation

of Darby, with no knowledge of any such person as the drawer,

the acceptor authorized the indorsement as he authorized the draw-

ing by Darby. The Court did not say that no indorsement was

necessary, or that any one but Darby could have indorsed. Thi.?t

case does not help the defendants.

I say, then, that Petridi & Co. were not fictitious or non-exist-

ent, and that the bill could not be treated as payable to bearer.

But supposing it could, by whom could it be so treated ? By the

holder in due course ; by the person who could maintain an action.

Not by a man who stole it ; not by a man who could maintain no

action on it. The enactment is for the benefit of the holder— the

honest holder who is embarrassed by the difficulties of there being

no actual existing payee. Section 5, sub-section 2 says that when

drawer and drawee are the same person, or the drawee fictitious, or

a person not having capacity to contract, the holder may treat the

instrument as a bill or a promissory note— surely that means a

holder for value. Suppose A. drawls on a fictitious person, indorse.=i

it to B. for his (B.'s) accommodation, who negotiates it and has to

take it up. B. could not say, " The statute says I may treat his as

a promissory note." The answer would be, "You are not a holder

for value." Now, in this case the money was always paid by the

defendants to Glyka, or Glyka's agents. Glyka had no right to

" treat " the bill in any way. It was in his possession by a theft.

He clearly stole it after it was accepted.

The enactment, I say, is for the benefit of the holder, not of the

acceptor ; it gives rights against him. The plaintifis could not.
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even if Petridi is considered as fictitious, treat these bills as paya-

ble to bearer. How could they ? How can an acceptor treat a

bill as payable to bearer ? But if he cannot, if the section does

not apply to him, neither does it apply to his agent for

* payment, his banker at whose house it is made payable. [* 141]

How can it be said that the plaintiffs have given a mandate

to the defendants to pay these bills wiMiout Petridi's indorsement,

to pay them to a person who had no right to receive the money,

who could not have compelled the plaintiff's to pay them ? These

bills, as the acceptance was not " payable at the bank, and not

elsewhere," might have been presented to the plaintiff's. Had
they been, the plaintiffs could have refused payment, perhaps

would. No one could have nuiintained an action against the

plaintiffs on these bills. How can it be right that the defendants

should have paid them ? If a clerk of the plaintiffs had paid this

bill, I agree that he would not be liable unless suspicion had been

created. But the duty of a clerk is different from that of a banker.

The defendants have deprived them of this right to refuse payment

by electing to pay. Let it not be supposed I hnd fault with thenj,

I do not in the least, but so it is.

I am of opinion that this case is governed by liuharts v. Tucl'cr.

I own to a prejudice in favour of that case. I do not agree

with the notion that a banker is entitled to make .inquiries as to

whether he should pay, as there suggested. Pie must honour or

dishonour the bill on presentment. The case was decided on no

such ground, but on this: that the customer's mandate is to ])ay

only to such person or persons as can give a discharge of the

instrument. I am afraid, however, that a dislike of that case has

a good deal to do with opinions unfavourable to the ])laintiffs.

Lord EsHER says that it is a harsh case. I have heard al)le

arguments on both sides. On the one side, that the banker sees

the person who presents the instrument. On tlie other, that the

banker's customer knows the parties to whom he gives his accept-

ance or cheque. There are two remarks to be made. One is, that

the banker can bargain with his customer if he likes (I do not

mean by Act of Parliament, but he can make his stipulation with

his customer) that he will not be liable in such cases as the present.

The other is, that bankers do not make such a bargain : yet they

and banking, I am glad to say, flourish.

*I have said nothing of the defendants I'uying tin's [*14"j]

(
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enormous amount over the counter to strangers. I have no

doubt, as a matter of knowledge and of reasoning, that this

was most unusual. There is, besides, cogent evidence that it

was. The paying cashier inquired of his principal if the bill

should be paid when first presented. The principal, according to

his own account, thought it a thing to mention to the plain tills*

clerk when the instances had been few. I have no doubt that

(especially when the cases multiplied), instead of a gossiping

intimation not enough to reach Zitlb's mind (as Mr. Justice

Charles finds), for the protection of themselves there ought to

have been a formal communication to the plaintiffs. If Mr.

Disney was satisfied with what he says Zill'o said to him, he is a

very strange person. The thing is absurd. " I suppose you must

pay if they have been advised." How could the advice that the

bills would be presented for payment remove the suspiciousness of

the presentment when it took place ? True, the plaintifil's might

have seen that the bills had been paid over tlie counter, but they

trust to the defendants having properly paid. J)Ut I have not

referred to this as a ground on which the defendants should fail. I

have no doubt there was gross carelessness, but a carelessness to the

bank's own hurt, a carelessness of precautions for their own good.

If, however, on some ground wliich I cannot see, the whole con-

duct of the parties is to be looked at ; if it is to be said that the

.bank may charge Vagliano with payments they need not have

made, then I think that must, at least, be limited to those pay-

ments wliich were reasonably, rightfully and carefully made, and

not to such as those in question.

I rely also on, and agree with, the judgments of the Judges

who have decided in favour of the })laintilTs ; also on that of the

Master of the Eolls, except that part which holds that C.

Petridi & Co. were fictitious.

This is my opinion ; and I am glad to think it is also that of my
noble and learned friend Lord Field. I am sorry that it is not

shared in by any other noble and learned Lord who heard

[* 14.3] the case. We are probably wrong, but * it is some comfort

to me to think that the head-note of our opinion may be
expressed in the most abstract form,— namely, "A banker cannot
charge his customer with the amount of a bill paid to a person

who had no right of action against the customer, the acceptor."

3')Ut T think the licad-note which Vvill represent the decision of
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your liordships should be in a strictly concrete form .stating tlie

facts, and saying that on them it was held that judgment should

be for the appellants. I think the judgment for the respondents

should be atiirmed.

Lord Herschell :
—

I propose to deal at the outset with the question of the con-

struction of the Bills . of Exchange Act, which gave rise to a

difference of opinion in the Court below.

The facts material to this part of the case I take to be these.

The bills in question purported to be drawn by Vucina, but were,

in fact, entirely the production of Glyka, a clerk in the service of

Vagliano Brothers, the respondents. He fraudulently procured

the necessary forms to be printed, and filled them up, inserting

the name of Vucina as drawer, and of C. Petridi & Co. as payees.

A firm of C. Petridi & Co. carries on business at Constantinople,

and had been the payee of some genuine bills previously drawn

by A^'ucina upon Vagliano ]]rothers. I think there can be no

doubt that this fact suggested to Glvka the insertion of the name

of C. Petridi & Co., but I do not believe that he made this choice

with the idea that it would assist his fraud. I entertain no doubt,

under the circumstances disclosed by the evidence, that Vagliano

Brothers would equally have accepted the bills if any other name

had been inserted, and that Glyka knew this. It was, of course,

never intended by Glyka that Petridi & Co. should be the persons

to whom the bill should be paid. The name was inserted merely

to make the bills complete in form. The bills were accepted by

Vagliano Brothers, payable at the Bank of England, who were

requested by Vagliano Brothers to pay them at maturity. They

were presented for payment with indorsements to all appearances

regular, these having been written by Glyka, and were paid to

the persons presenting them at maturity.

*The conclusion at which the majority of the Court of [* 144]

Appeal arrived with reference to the construction of the

subsection of the Bills of Exchange Act with which your Lord-

ships have to deal, is thus stated ;
" The word ' fictitious ' must

in each case be interpreted with due regard to the person against

whom the bill is sought to be enforced. If the drawer is the per-

son against whom the bill is to be treated as a bill payable to

bearer, the term ' fictitious ' may be satisfied if it is fictitious as

regards himself, or, in other words, fictitious to his knowledge.
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If tlie obligations of the acceptor are in question, and the acceptor

is tlie person against whom the bill is to be so treated, ' fictitious

'

must mean fictitious as regards the acceptor, and to his knowledge.

Such an interpretation is based on good sense and sound commer-

cial principle."

The conclusion thus expressed was founded upon an examina-

tion of the state of the law at the time the Bills of Exchange Act

was passed. The prior authorities were subjected by the learned

Judges who concurred in this conclusion to an elaborate review,

with the result that it was established to their satisfaction that

a bill made payable to a fictitious pei'son or his order, was, as

against the acceptor, in effect a bill jiayable to bearer, only when

the acceptor was aware of the circumstance that the payee was

a fictitious person, and further, that his liability in that case de-

pended upon an application of the law of estoppel. It appeared

to those learned Judges that if the exception was to be further

extended, it would rest upon no principle, and that they might

well pause before holding that section 7, subsection 3, of the statute

was "intended not merely to codify tlie existing law, but to alter

it and to introduce so remarkable and unintelligible a change."

With sincere respect for tlie learned Judges who have taken

this view, I cannot bring myself to think that this is the proper

way to deal with such a statute as the Bills of Exchange Act,

which was intended to be a code of the law relating to negotiable

instruments. I think tlie proper course is in the first instance to

examine the language of the statute and to ask what is its natural

meaning, uninfluenced by any considerations derived from the

previous state of the law, and not to start with inquiring how
the law previously stood, and then, assuming that it was

[* 145] * probably intended to leave it unaltered, to see if the

words of the enactment will bear an interpretation in con-

formity with this view.

If a statute, intended to embody in a code a particular branch

of the law, is to be treated in this fashion, it appears to me that

its utility will be almost entirely destroyed, and the very object

with which it was enacted will be frustrated. The purpose of

such a statute surely was that on any point specifically dealt with

by it, the law should be ascertained by interpreting the language

used, instead of, as before, by roaming over a vast number of

authorities in order to discover what the law was, extracting it
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by a minute critical examination of the prior decisions, dependent

upon a knowledge of tlie exact effect even of an obsolete pro-

ceeding sucli as a demurrer to evidence. I am, of course, far from

asserting that resort may never be had to the previous stnte of

the law for the purpose of aiding in the construction of the pro-

visions of the code. If, for example, a provision be of doubtful

import, such resort would be perfectly legitimate. Or, again, if in

a code of the law of negotiable instruments words be found which

have previously acquired a technical meaning, or been used in a

sense other than their ordinary one in relation to such instru-

ments, the same interpretation might well be put upon thc^m in

the code. I give these as examples merely ; they, of course, do

not exhaust the category. What, however, I am venturing to

insist upon is, that the first step taken should be to interpret the

language of the statute, and that an appeal to earlier decisions

can only be justified on some special ground.

One further remark I have to make before I proceed to consider

the language of the statute. The Bills of Exchange Act was cer-

tainly not intended to be merely a code of the existing law. It is

not open to question that it was intended to alter, and did alter it

in certain respects. And I do not think that it is to be presumed

that any particular provision was intended to be a statement of

the existing law, rather than a substituted enactment.

Turning now to the words of the subsection, I confess they

appear to me to be free from ambiguity. " Where the

payee is * a fictitious or non-existent person " means [* 146]

surely, according to ordinary canons of construction, in

every case where this can, as a matter of fact, be predicted of the

payee.

I can find no warrant in the statute itself for inserting any

limitation or condition. I am putting aside for the present

the question by whom a bill answering the description of the

subsection may be treated as payable to bearer, and I am accept-

incr too, for the moment, the meaning attributed bv the maioritv (if

the Court of Appeal to the word "fictitious,"— namely, a creation

of the imagination, — confining myself to the question in wliai

cases a bill purporting on the face of it to be payable to order

may be treated as payable to bearer ? I find it impossible, with-

out doing violence to the language of the statute, to give any other

answer than this,— In all cases in which tlie payee is a fictitious

(
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or non-existent person. The majority of the Court of Appeal read

the section thus: Where the payee is a fictitious or non-existent

person, the bill may, as against any party who had knowledge of

the fact, be treated as a bill payable to bearer. It seems to me

that this is to add to the words of the statute and to insert a

limitation which is not to be found in it or indicated by it. It

is said that when the acceptor is the }ieison against whom the

bill is to be treated as payable to bearer, " fictitious must mean

fictitious as regards the acceptor, and to his knowledge." With

all respect, I am unable to see why it nmst mean this. I confess

I cannot altogether follow the meaning of the words fictitious " as

regards " the acceptor. I have a difficulty in seeing how a payee,

who is, in fact, a " fictitious " person, in the sense in which that

word is being used, can be otherwise than fictitious as regards all

the world, — how such a payee can be " fi(^titious " as regards one

jierson and not another. The truth is, the words " as regards

"

the acceptor are treated as equivalent to the words " to the knowl-

edge of" the acceptor. But I do not think these expressions are

synonymovis. It seems to me that to import into the statute after

the words " fictitious person " the words " as regards " the acceptor

or drawer, as the case may be, and then to interpret those words

as meaning " to the knowledge of," only tends to obscure the fact

that the condition that the payee must be fictitious to the

[*147] knowledge of the person sought to be charged * as upon

a bill payal)le to bearer is being introduced into the

enactment.

For the reasons I have given. I find myself compelled to the con-

clusion, notwithstanding my respect for those who have expres.sed

a contrary view, that in order to establish the right to trent a bill

as payable to bearer, it is enough to prove that the payee is in fact

a fictitious person, and that it is not necessary, if it be sought to

charge the acceptor, to prove in addition that he was cognisant of

the fictitious character of the payee.

If the conclusion which I have indicated as being, in my opinion,

the sound one, involved some absurdity or led to some manifestly

unjust result, I might perhaps, even at the risk of straining the

language used, strive to put some other interpretation upon it. But
I cannot see that this is so, or that the interpretation I have
adopted does any violence to good sense, or is otherwise than in

accordance with sound commercial principle. I will assume that,

I
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as the law stood at the time the Bills of Exchange Act was passed,

a bill drawn to the order of a fictitious payee could have been

treated as a bill payable to bearer only as against a party ^vho

knew tliat the payee was fictitious. This decision even was arrived

-at a little more than a century ago, and was dissented from by dis-

tinguished Judges, and it is obvious from the observations of Lord

Ellenborough in Bennett v. Farnell that by some eminent lawyers

at least it was regarded rather as a departure from strict principle

which ought not to be further extended, than as an embodiment of

sound commercial principle.

But is it impossible to take any step beyond this without violat-

ing sound principle and working injustice ? Let me draw attention

for a moment to the relative position and rights of the drawer and

•acceptor of a bill of exchange. A drawee who accepts a bill does

so, either because he has in his hands moneys of the drawer, or

'expects to have them before the bill falls due ; or because he is

willing to give the credit of his name to the drawer, and to make

him an advance by payment of his draft. It is imlnaterial to the

acceptor to whom the drawer directs him to make payment

;

that is a matter for the choice of the drawer * alone. The [* 148]

acceptor is only concerned to see that he makes the pay-

ment as directed so as to be able to "barge the drawer. It is in

truth only with the drawer that the acceptor deals ; it is at his

instance that he accepts ; it is on his Ijehalf that he pays ; and it is

to him that he looks either for the funds to pay with, or for reim-

bursement, if he holds no funds of the drawer at the time of

payment.

In the ordinary case, where the payee designated in the bill is a

real person intended by the drawer to receive payment, either l)y

liimself or by some transferee, the acceptor can only charge the

drawer, if he pays the person so designated, or some one deriving

title through him. If payment be made to any other person, the

drawer's liability on the bill is not discharged by payment: he will

or may remain liable to the real payee, or those claiming under

him ; and the acceptor, having paid otherwise than according to the

directions of the drawer, cannot justify the use of his funds in

making the payment, or claim to be reimbursed by him. But now,

suppose the drawer inserts as payee the name of a fictitious per-

son, requests the drawee to accept a bill so drawn, indorses the

payee's name, and puts the bill into circulation. He certainly
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intended it to obtain currency and to be paid at maturity, and he,

as certainly, did not intend it to be paid only to the payee named,

or some one deriving title through him. Nor, as it seems to me,

can it reasonably be said that he intended to direct the drawee to

pay such person, and such person only.

What, then, is the position of a lawful holder of a bill so drawn ?

I do not understand it to be doubted that, even before the Bills of

Exchange Act, such a holder could enforce payment of the bill

agamst the drawer, for he not merely knew that the payee desig-

nated was a fictitious person, but was himself the author of the

fiction. As against the drawer, then, such a bill could be treated

as payable to bearer. But if it cannot be so treated as against the

acceptor, the holder, who, it may be, Ijought or discounted it on the

faith of the acceptance, relying on the credit of the acceptor, and

unwilling to trust to that of the drawer alone, is deprived of that

upon which he relied, of the liability which he regarded

[* 149] as liis security for payment. The holder in such a * case

suffers wrong. Would any injustice result if the bill could,

as against the acceptor also, be treated as payalde to l)earer ? The

drawer must be taken to hnve intended the liill to be paid by the

acceptor at maturity, but to vvhom ? Not to the fictitious payee, or

some one clainung through him. Why ]iot then to the bearer, who
can hold the drawer liable upon the bill, and treat it as payable to-

him ? And, if it were the law that the acceptor was bound in such

a case to pay the bearer, who would suffer ? Not the drawer, for

payment would have been made to a person who could compel him

to make payment, and he could have no ground for complaint if

the acceptor used his funds in thus discharging his liability on the

bill, or in case he had not provided such funds if he were held

liable to reimburse the acceptor. And how would the acceptor

suffer in such a case ? It was his object in accepting the bill to-

render himself liable to make payment to the person intended by

the drawer to receive it, either out of moneys provided by him, or

. looking to him for reimbursement. His position under such cir-

cumstances would l)e precisely what it w^ould have been if he had
made payment to a real person designated as payee, or to those

claiming under him. And it might, I think, fairly be said that he
was making the payment in accordance with the intention of the

drawer.

It may be that the right of the holder to treat such a bill, as against
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nil acceptor ignorant of tlie fictitious character of the payee, as a

bill payable to bearer could not be established merely by an appeal

Z') the law of estoppel, and that .such estoppel would t;xi.-?t only

jv^aiiist the drawer, who knew that tlie payee was a fictitious per-

son. 1 will assume that this was the law prior to the recent statute.

j>ut why should not the Legislature have intervened with a posi-

tive enactment imposing this liability upon the acceptor, an enact-

ment which, it seems to me, would wrong no one, and would

prevent a holder for value from sufltering wrong ? Estoppel is not

the only sound principle upon which a law can be based. The

law of estoppel was not thought to afford sufficient protection to

those dealing with the apparent owner of goods. The Legisla-

ture deemed it necessary to intervene, and the Factors Acts were

passed, each of which added something to the protection of

persons so dealing. Why, then, should it be thought * im- [*150]

probable that the Legislature should have created in the

holder of a bill drawn payable to a fictitious person a new right

against the acceptor. If I am correct in thinking that this added

Tight would obviate and not entail injustice, that it would make

the law more reasonable, and bring it more into conformity with

the course of commercial transactions, I can see no reason for

doubting that the Legislature so intended, if this be the plain

natural meaning of the words they have used, or for endeavouring

so to construe the language as to find in it no more than a state-

ment of the previous law.

I have dwelt at some length upon this point, because it appeared

to me important to show that the words of the enactment might

have their natural effect given to them without leading to results

either unjust or commercially inconvenient. But I desired also

to elucidate the principle upon which the enactment was, in my
opinion, based ; because this is not without its bearing upon the

next question to be considered, and to which I will now pass. It

is to my mind one of greater difficulty.

Even assuming, it is said, tliat where the payee is a " fictitious
"

person, the bill may be treated as against the acceptor as a bill

payable to bearer, the word " fictitious " is only applicable to a

creature of the imagination, having no real existence, whilst in

the present case " C. Petridi & Co." was the name of a firm having

a real existence, so that the payee here cannot be termed a ficti-

tious person. But are the words " where the payee is a fictitious

i
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person " incapable of legitimate application in any other case thaa

that suggested ? The first observation I have to make is, that if

so, there was no necessity for the introduction of the word " ficti-

tious " in the enactment ; the word " non-existent " would have

sufficed. It was argued that whilst a fictitious person is one who
has never existed, a non-existent person is one who has existed

but whose existence has ceased. But even if this be admitted, the

word " non-existent " would have sufficed, for it can hardly be

doubted that it is employed as suitably in reference to that

which has never existed, as to that which, having existed, exists

no longer.

Without, however, dwelling too much on this point, which

may perhaps have an historical explanation, let me call

[* 151] attention to * the inconvenient complexity and strange

and unmeaning distinctions to which, as it seems to me,

the construction adopted by the Court of Appeal would give rise.

If, for example, a drawer inserts after the words " Pay to the

order of" a name which he invents, himself indorses that name^

and puts the bill into circulation, it is within the terms of the

statute, and may be treated as a bill payable to bearer. But if

he inserts the first name that occurs to him, though he never in-

tends a bearer of that name to be the payee, or that title shall

only be made through him, but himself indorses this bill and ]iuts

it into circulation just as he did the other, this bill, as I under-

stand the Court below, stands in a different position. The case is

not within the statute, and if the bill can be treated, even as

against the drawer, as a bill payable to bearer, this does not de-

pend upon the words of the enactment, but must result from the

rules of the common law, which, in so far as they are not incon-

sistent with the express provisions of the Act, are by section 97,

sub-section 2, still to apply to bills of exchange.

It follows that, according to the view of the majority of the

Court of Appeal, the Legislature has dealt by express enactment

with one case of estoppel, that is to say, where the payee is a

" fictitious person," in the sense which they attribute to those

words ; but has left the analogous case — where, though the payee

was not fictitious in that sense, the name was inserted as a mere
pretence, and without any intention that payment should be made
to the person designated— nndealt with, and the rights and liabil-

ities upon the bill to be ascertained by an appeal to the rules of
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the common law. Certainly a strange proceeding in a code of

this description, and one tor which it would be difficult to find a

satisfactory explanation.

But this is not all. If 1 am right in thinking that in the case

of a payee who is a fictitious person (whatever be the meaning of

that expression), a bill may, as against the acceptor, be treated by

a lawful holder as payable to bearer whether the acceptor knew (^f

the fiction or not, why should this right and liability differ accord-

ing as the name inserted as payee be a creature of the imagination

or correspond to that of a real person, the drawer in neither

casii intending a person so designated to receive * payment, [*152]

and in each case himself indorsing the bill in the name of

the nominal payee before putting it into circulation ? I am at a

los.; for any reason why this distinction should exist. It is true

that there is this difference between the two cases, that in the one

an ijidorsement by the named payee is physically impossible, whilst

in tlte other it is not. But I do not think this difference affords

a sound basis for a distinction between the respective rights and

liabilities of the drawer, acceptor, and holder.

It seems to me that it would in each case be reasonable, and on

the same grounds that the acceptor should be liable to the holder

of the bill, indemnifying himself out of the funds of the drawer,

or obtaining reimbursement from him.

h must be admitted, of course, that if the language of the stat-

ute is not reasonably capable of any other interpretation than that

adopted by the majority of the Court of Appeal, if it will not al-

low of a construction which would cover the case we have been

considering, then one must submit to the conclusion that the Le-

gislature has left the law in this respect in an unsatisfactory posi-

tion, and full of distinctions devoid of any sound principle. But

are we compelled to this conclusion ? Do the words, " where the

payee is a fictitious person," apply only where the payee named

ne^^er had a real existence ? I take it to be clear that by the word

" payee " must be understood the payee named on the face of tlie

bill, for of course by the hypothesis there is no intention that pay-

ment should be made to any such person. Wliere then the payee

named is so named by way of pretence only, without the inten-

tion that he shall be the person to receive payment, is it doing

violence to language to say that the payee is a fictitious person ?

I think not. I do not think that the word " fictitious " is exclu-

(
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sively used to qualify that which has no real existence. When
we speak of a fictitious entry in a hook of accounts, we do not

mean that the entry has Jio real existence, but only that it pur-

ports to be that which it is uot, that it is an entry made for the

purpose of pretending that the transaction took place which is

represented by it.

In his report of the case of Stone v. Freeland, the learned re-

porter speaks of there having been in that case " a fictitious

[* 153] * indorsement." The facts were that a bill had been drawn

payable to Butler & Co., and indorsed in that name. There

was a house, Butler & Co., with whom Cox, the drawer, had deal-

ings ; but the bill had never been in their hands, and appeared to

have been indorsed by Cox. Now^, in what sense was the word
" fictitious " here used ? Not, surely, to convey the idea that the

indorsement had no real existence, and was a mere creature of the

imagination, but that it was put forward as being that which it

was not.

These seem to me to be instances (and other illustrations might

be given) of an analogous use of the word " fictitious " to that

which, I think, may be attributed to it in the statute. Turning to

the interpretation of tlie word " fictitious " in Dr. Johnson's Dic-

tionary, I find amongst the meanings given are, "counterfeit,"

" feigned." It seems to me then that where the name inserted as

that of the payee is so inserted by w-ay of pretence only, it may
without impropriety, be said that the payee is a feigned or pre-

tended, or, in other words, a fictitious person. .Stress was laid upon

the fact that the words of the statute are, " where the payee is a

fictitious person," and not " where the payee is fictitious." There

is not to my mind any substantial difference in the meaning of the

two phrases. And I cannot think that the Legislature intended

the rights and liabilities arising upon mercantile instruments to

depend upon nice distinctions such as this.

For the reasons with which I have troubled your Lordships at

some length, I have arrived at the conclusion that whenever the

name inserted as that of the payee is so inserted by way of pre-

tence merely, without any intention that payment shall only be

made in conformity therewith, the payee is a fictitious person

within the meaning of the statute, whether the name be that of an

existing person, or of one who has no existence, and that the bill

may in each case be treated by a lawful holder as payable to bearer.
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I have hitherto been considering the case of a bill drawn by the

person whose name is attached to it as drawer, whilst the bills

which have given rise to this litigation were not drawn by Vucina,

who purported to be the drawer, his name being forged

* by Glyka. I think it was hardly contended on behalf [* 154]

ot the respondents that this made any difference. The

bills must, under the circumstances, as against the acceptor, be

taken to have been drawn by Vucina, and if they have been made

payable to a fictitious person within the laeaniug of the statute, I

do not think it is open to question that they may, as against the

acceptor, be treated as payable to bearer, in every case in which

they could have been so treated if Vucina had drawn them. If,

in the present case, Vucina had himself drawn the bills, and

inserted the name of C. Petridi & Co., as payees as a mere pre-

tence, without intending any such persons to receive payment,

it follows from what I have said tliat, in my opinion, they would

have been bills whose payee was a fictitious person, and I do not

think they can be regarded as any the less so, in view of the cir-

cumstances under which the name of C. Petridi and Co. was

inserted.
:

Assuming, then, that the bills in question are within the sub-

section of the Bills of Exchange Act which we are considering, and

may, therefore, be treated as bills payable to bearer, the question

remains, by whom may they be so treated ? By a bond fide holder

for value, certainly ; and, in considering the construction of the

section, I have thus far limited my attention to the case of such a

holder. It is the case which ordinarily arises in the course of

commercial transactions with negotiable instruments, and it is the

one, therefore, which must be taken to have been primarily had in

view in framing a law to determine the rights and liabilities in

respect of such instruments. But I can see nothing in the words

of the enactment to confine their application to this case.

It appears to me that the natural answer to the question which

I have proposed is this : A bill within the sub-section may be

treated as payable to bearer by any person whose rights or liabili-

ties depend upon whether it be a bill payable to order or to bearer.

I of course exclude the case of one who is a party to, or who has

notice of, a fraud. At all events, I can see no reason why a banker,

who has been requested to pay the bill by his customer, the

acceptor, may not so treat it. AVhere the bill is, in truth, payable

VOL. III. — 47
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to order,— that is to say, where the drawer intends that

[* 155] payment should be made only to the person named * as the

payee, or to some one deriving title through him,— then

the direction to the banker must, since the decision in Roharts v.

Tucker, be taken to be a direction to pay to such person only.

But, where the payee is a fictitious person within the meaning of

the sub-section, I think the direction to the banker must be taken

to be to pay the bearer. It is by reason of his filling that charac-

ter that the holder is entitled to demand payment of the acceptor.

And when a banker has been instructed by the acceptor to pay

such a bill on his behalf, it is to the person filling that character

that he must be taken to have intended the payment to be made.

If the holder were a bond fide holder for value, wlio, if payment

had been refused, could hold the acceptor liable, 1 do not think

this could be doubted ; and, where the bill is one which might be

treated as payable to bearer l)y a bond fide holder, so tliat the

direction to the banker to pay the bill is a direction to pay the

bearer, I do not think that the banker is any the less entitled to

charge the payment of the bill against his customer, because the

bearer, to whom payment is made, holds it under such circum-

stances that the acceptor could successfully resist a claim for pay-

ment by him. It cannot be doubted that this would be so where

a bill was in terms payable to bearer, and I do not think there is

any sound distinction in the relative position of banker and cus-

tomer between this case and that of a bill which may be treated

as payable to bearer.

I cannot think that the view I have indicated works any injust-

ice. It is too late now to question the decision in Robarts v. Tucker.

It has been long acted upon and regarded as law, though the

decision certainly seems to have rested upon the assumption that

it was possible for a banker to do that which would be, commer-
cially speaking, absolutely impracticable,— namely, to investigate

the validity of all the indorsements before he complied with the

direction of his customers and paid the bill. In the case there

dealt with, however, the complaint of the customer was that the

banker had paid the wrong person, leaving him liable to pay the

right one. Here the position of the customer is that, in spite of

his direction to the banker to pay the bill, he ought not to

[* 156] have made payment to any one. Tlie * conclusion at which
I have arrived is exclu'^i-oh^ bnsed upon the construction
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of the terms of the statute, unmfluenced by these considera-

tions ; but I am glad to think that it leads to a residt which can-

not, in my opinion, be regarded as either unjust or commercially

inconvenient.

The conclusion which I have indicated is sufficient to determine

the case in favour of the appellants. I have not found it necessary

therefore, to form a decisive opinion upon the other questions

raised ; but I do not desire to be understood as dissenting from the

view entertained by some of your Lordships, that, apart from the

provisions of the statute, the facts of the present case afford sufh-

cient grounds for arriving at the same decision.

Lord Macnaghten :
—

It can hardly be denied that the business of Vagliano Brothers

was conducted in rather a loose fashion. There was no check on

the clerks. There was no effective supervision over the work of

the office. But apart from the error committed in taking the

forgeries of a clerk for the signatures of a correspondent whose bills

the firm was in the habit of accepting, there was nothing, I think,

in the conduct of the business, or in what Vagliano himself did or

omitted to do, which can afford a plausible answer to the plaintiffs'

claims.

On the other hand, the fact that the sums in question were paid

over the counter ought not, I think, to prevent the bank from set-

ting up any defence which would have been available if the money

had been paid through another bank.

Putting aside these matters, to which a good deal of evidence

was directed, the case lies in a narrow compass. But it is one of

much difficulty. There is no authority which governs it. Very

little assistance is to be derived from reported decisions. And it is

by no means easy to apply to Glyka's fabrications rules of law

intended for genuine bills of exchange, and principles applicable to

honest commercial transactions.

There are, I think, two questions to be considered: I. Is the

bank entitled to be indemnified against the moneys paid ui respect

of these forged bills, although the bills may not have been

paid according to their tenor ? 2. Can the bank treat * the [* 157]

bills as payable to bearer, and so justify the payment as

being in accordance with their customer's mandate?

As regards the first question, the following points are, I think,

established.
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(1.) The relation of banker and customer does not <;[ itself, and

apart from other circumstances, impose upon a Lankei the duty of

paying his customer's acceptances.

If authority is wanted for this proposition it will 1 e fdund in

Roharts v. Tiicker, where it was said by the Court, that " if bankers

wish to avoid tlie responsibility of deciciing on the genuineness of

indorsements, they may require their customers to domicile tlieir

bills at their own offices, and to honour them by giving a cheque

upon the bankers." That implies that bankers may refuse to pay

their customers' acceptances, and that such refusal is not incon-

sistent with the relation of banker and customer, or a breach of the

banker's duty to his customer.

(2.) If a banker undertakes the duty of yjaying his customer's

acceptances, the arrangement is the result of some special agree-

ment, expressed or implied. And such an agreement, in the

absence of express stipulation to the contrary, must liave reference

solely to genuine bills of exchange. It cannot be supposed to con-

template any dealings with fictitious instruments.

(3.) Bankers who undertake the duty of paying their customers'

acceptances cannot do otherwise than pay off-hand, and, as a mat--

ter of course, bills presented for payment which are duly accepted,

and regular and complete upon the face of them.

It would be out of the question for a banker to adopt the sug-

gestion made by one of the learned Judges in Roharts v. Tucker,

and defer payment until satisfied by inquiry and investigation that

all the indorsemente on the bill are genuine. That is hardly a

practical suggestion. A banker so very careful to avoid risk would

soon have no risk to avoid,

(4.) In paying their customers' acceptances in the usual way,

bankers incur a risk perfectly understood, and in practice dis-

regarded. Bankers have no recourse against their customers if thev

pay on a genuine bill to a person appearing to be the holder,

[* 158] but claiming through or under a forged indorsement. * The

bill is not discharged ; the acceptor remains liable ; the

banker has simply thrown his money away. That was the effect

of the decision in Roharts v. Tnchcr. I do not think that that was

a harsh decision. Nor do I see how the Court could have come to

any other conclusion, unless it had taken quite a different view

of the customer's mandate and the banker's obligation. At any

rate the ground of the decision is now part of the statute law. The
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Bills of Exchange Act, 1882, enacts, section 24, tliat, subject to

certain provisions, which for the present purpose arc immaterial, a

forged or unauthorised signature on a bill is wholly i!ioperati\e,

and that no right to retain the bill or to give a discbarge theiefor,

or to enforce payment thereof against any party thereto, can be

acquired thr(jiigli or under that signature except in tbe case of an

estoppel. Notliing but legislation could have relieved bankers

from the liability attaching to them in accordance with the law as

declared in Roharts v. Tucker. The fact tliat no such legislation

has ever been promoted, or, I believe, advocated, on behalf. of bank-

ers in the case of bills of exchange, though the law has been

relaxed as regards cheques, seems to show that in the case of gen-

uine bills the liability is of little or no practical importance.

(5.) The drawee of a bill is bound to know the drawer's signature.

It is his fault if he writes his acceptance on a forged instrument.

And it is his act of acceptance which sends the bill forward for

payment to the banker.

(6.) In the case of a counterfeit bill, the payee's signature must

be forged unless the person named as payee is an accomplice in

the fraud. And, therefore, if there is no accomplice, assuming

Roharts v. Tucker to apply, an acceptance making the bill })ay-

able at a bank necessarily entails upon the banker the loss of the

sum for which the bill purports to be drawn. The banker has

no chance of escape. Eelying on his customer's acceptance, he

takes it for granted that the bill is genuine. Ignorant of sniy

danger, beyond. the possible risk of a theft b.aving been committed

and remaining still undiscovered, he pays the apparent holder as a

nuatter of course.

* It seems to me that if these premises are well [*159]

founded, the bank is entitled to be indemnified by ^'ag-

liano Brothers hi respect of the money ])aid on the forged bills

which Vagliano accepted and directed the bank to pay.

If A. employs B. on his behalf to deal with articles of a certain

description in a particular way, and then A., through inadvertence

or otherwise, introduces among the articles with which B. is to deil,

a dangerous counterfeit not distinguishable in appearance from its

companions, I cannot doubt that A. is bound to indemnify V>.

against any loss resulting fioni his dealing with the counterfeit

as if it was a genuine article within the scope of his employment.

And it cannot, I think, make any difference that B. is bound by

{
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the terms of his employment to bear every risk incident to his

dealing with the genuine article.

There is, I think, a wide distinction between this case and

Roharts v. Tucker, though in both it was the duty of the

bankers to pay bills of exchange accepted by their customers to

the person who, according to the law merchant, was capable of

giving a good discharge, and in both the bankers were cheated out

of their money. In the one case the customer's acceptance in-

troduced to the bank a genuine mercantile instrument, though it

had been tampered with by a thief without the fault or knowl-

edge of the customer. In the other, the acceptance introduced a

fraudulent counterfeit which the customer ought to have detected.

In lioharts\. 7 wc/.'c?' there was presented for payment a genuine bill

having a forged indorsement. The bankers paid the wrong man,

leaving the bill unpaid and the liability oi the customer undis-

charged. They claimed credit all the same. But they did not

pretend that they had dune what they were told to do; nor could

they allege that their employer had any hand in misleading them.

Of course their claim was rejected. In the ]!re5ent case the

])ankers have not failed in the performance of any duty towards

their customer. They undertook no duty, they accepletl no man-

date, in regard to pieces of papers which are not bills of exchange,

and with which the law merchant has no concern. They

[* 160j too have been cheated out of their money. * Whether they

can say that they have done what they were told to do

remains to be considered. At least, they can say. that their em-

ployers were active, though no doubt unconscious, instruments, in

carrying out the deception which led to their loss.

I now come to the second question, which depends upon the

effect of section 7, sub-section 3, of the Act of 1882. The enact-

•ment, of course, was not directed to such a case as this. The pro-

visions of the statute were meant for genuine bills of exchange.

But if the argument on behalf of the bank is right, it happens to

furnish a short answer to a claim which fails on broader and, T

think, more satisfactory grounds.

On behalf of the bank it was pointed out that these pretended

bills, being duly accepted and regular and complete on the face of

them, were presented for payment apparently in due course ; and

it was said that, although no doubt at the time they were taken

to be payable to order, and to be duly indorsed by the ]>ayee, yet
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when it turns out that the payee was a fictitious person, they may
be treated as payable to bearer; and so the payment is justified

though all the indorsements are inoperative.

On behalf of Vagliano Brothers it was contended that a bill

payable to a tietitious person is not payable to bearer miless the

acceptor is proved to have been aware of the fiction ; and further

it was contended that nothing but a creature of the imagination

can properly be described as a fictitious person.

I do not think that either of these contentions on behalf of the

respondents can be maintained.

Before the Act of 1882, the law seems to have beeu as laid down

by Lord Ellenborough in Bennett v. Farnell, that "a bill of

exchange made payable to a fictitious person or his order, is neither

in effect payable to the order of the drawer nor to bearer, unless it

can be shown that the circumstance of the payee being a fictitious

person was known to the acceptor." The Act of 1882, section 7,

sub-section 3, enacts that " Where the payee is a fictitious or non-

existing person, the bill may be treated as payable to bearer." As

a statement of law before the Act, that would liave been incom-

plete and inaccurate. The omission of the qualification

required to make it complete and accurate as * the law [* 161]

then stood, seems to show that the object of the enact-

ment was to do away with that qualification altogether. The sec-

tion appears to me to have effected a change in the law in the

direction of the more complete negotiability of bills of exchange, —
a change in accordance, I think, with the tendencv of modern

views, and one in favour of holders in due course, and not, so far

as I can see, likely to lead to any hardship or injustice.

Then it was said that the proper meaning of " fictitious " is

" imaginary." I do not think so. I think the proper meaning

of the word is " feigned," or " counterfeit." It seems to me that

the " C. Petridi & Co.," named as payees tm these pretended bills,

were, strictly speaking, fictitious persons. When the l)ills came

bei'ore Vagliano fc»r acceptance, they were fictitious from beginning

to end. The drawer was fictitious ; the payee was fictitious ; the

person indicate 1 as agent for presentation was fictitious. One and

all, they were feigned or counterfeit persons put forward as real

persons, each in a several and distinct capacity, whereas, in truth,

they were mere make-believes for the persons whose names appeared

on the instruments. Thev were not, I think, the less fictitious

{
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because there were in existence real persons for whom these name.s

were intended to pass muster.

In the result, therefore, 1 think that on both grounds the bank

is entitled to succeed. Xor is that conclusion altogether to be

regretted. An opposite conclusion would, I think, go a long way

to encourage mischievous negligence on the part of persons called

upon to accept bills of exchange. To an acceptor it would be a

matter of indifference whether the drawer's signature were genuine

or not. If it were genuine the transaction would be completed in

regular course. If it were not genuine the loss would fall not on

the acceptor whose negligence had led to it, but on the banker,

who could have no means of detecting the forgery, and must have

been thrown off his guard by the carelessness of liis employers.

Lord Morris agreed with the opinion arrived at by Lord

Herschell.

[163-172] Lord Field Agreed with the conclusion arrived at

by Lord Bramwell, that the decision under ajii eal

ought to be affirmed.

The judgments of the Court of Appeal and of the Queen's Bench

Division were accordingly reversed and judgment entered for the

defendants with costs in this House and below ; and the cause

remitted to the Queen's Bench Division.

ENGLISH NCJTES.

The principle of the former of the above ruling cases is now embodied

in the codifying statute, The Bills of Exchange Act 1S82 (45 & 40

Vict. c. 61), s. 24, which enacts that, sul)ject to the }>rovisions of tlie

Act— i.e., as to estoppels against tlie acceptor and the protection

given, by s. 60, to bankers paying drafts on them to order on demand,

is as follows: "Where a signature on a bill i.s forged or jdaced tliereon

witliout the authority of the person whose .signature it purports to be,

the forged or unauthorized signature is wholly ino[)erative, and no right

to retain the bill or to give a discharge therefor <>r to enforce payment

thereof against any party thereto can be acquired through or under that

signature, unless the part}- against whom it is sought to retain or en-

force pa3'ment of the bill is precluded from setting up the forgery or

want of authority. Provided that nothing in this section shall affect

the ratification of an unauthorized signature not amounting to a

forgery."

The following may be mentioned as among the cases STd)sequent to

Roharfs v. Tucker illustrating the principle : Orr v. Union J^ank
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(H. L. 18o4), 1 Macq. 513; Morris v. B'thd/ (1869), L. K., T) C. P.

47; Arnold X. Chcqii" B<inh (1876), 1 C. V. 1). 578, 45 L. J. C. P.

562; McKenxl'- v. British Linen Co. (il. J.. 1881), 6 App. Cas. 82.

Tlie latter l)rancli of the rule for which the appeal casie Bank of Kiuj-

J(t)id V. ViKjJidito is assigned as the authority, is supi)orted by the

judgments in that case of Lord Halsbury. L. C, Lord Selbokxe,

Lord Watsox, and Lord Macxaghtex. These judgments, with the

exception of that of Lord Selborxe, were also based, as another

ground, upon the terms of the Bills of Exchange Act 1882, section 7,

sub-section 3. The judgments of Lords Hersciiell and Morris, which

concurred in the same result, were based on the terms of the Act

exclusively. It will be seen that the judgments of the six Lords above

mentioned (being the majority, — against Lords Bramwell and Field,

dissenting) were in favour of the bank.

AMERICAN NOTES.

The doctrine of the first branch of the rule is elementary, and familiar in

this country. Welsh \. German Am. Bank, 73 New York, 424; Indiana N'at.

Bank v. Holtsclaw. 98 Indiana, 8.5; Serenth Nat. Bank v. Cook, 7o Peim. St.

483 ; Dodge v. Nat. Exch. Bank, 20 Ohio St. 246 (citing Roharfs v. Tucker)
;

Gravest v. Am. Ex. Bank, 17 New" York, 20.5 ; Nat. Bank v. Mi/lard, 10 Wallace

(United States Supreme Ct.), 1.52.

As to the second branch: Acceptance guarantees the genuineness of tlie

drawer's signature. Bank of Commerce v. Union Bank, 3 New York. 230 ;

Bank v. Bank, 9 Wheaton (Ignited States Supreme Ct.), 904 ; Williams v.

Drexel, 14 Maryland, 506 ; Ellis v. Ins. Co., 4 Ohio St. 628; Peoria R. Co. v.

Neill, 16 Illhiois. 269.

In White v. Conl. Nat. Bank. 64 New York, 316 ; 21 Am. Rep. 612
;
plaintiff

accepted and paid to defendant a bill drawn on him, which had been fraudu-

lently raised before acceptance, deposited with defendant, credited to the de-

positor, and i^resented by defendant for acceptance. Held, that as the de-

fendant did not act upon any admission of plaintiff expressed or implied as

to its genuineness, but upon the apparent title and genuineness, and the re-

sponsibility of the transferors, plaintiff owed it no duty in respect to the forgery,

and could recover.

The doctrine of Robarts v. Tucker was expressly approved in Dodge v.

Nat. Ex. Bank, 20 Ohio St. 234; 5 Am. Rep. 648, and both are cited witli

approval in I\Iorse on Banks, sect. 474.

Mr. Daniel says (Neg. Inst. .sect. 1301): -'When the holder has received

the bill after its acceptance, the acceptor stands toward Iiini as the warrantor

of its genuineness, and receiving the liill upon faith in the acceptor's repre-

sentation, there is obvious propriety in maintaining his right to hold the

acceptor absolutely bound. Indeed the acceptor, being the primary debtor,

stands just as the maker of a genuine jiromissory note. But wdien the

holder of an unaccepted bill presents it to the di-awee for acceptance or pay-

i
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ment, the very reverse of this rule would seeiii to apply ; for the holder then

represents, in eifect, to the drawee, that he holds the bi!l of the di-awer, and

demands its acceptance or payment as such. If he indorses it, he warrants its

genuineness; and his very assertion of ownership is a warranty of genuine-

ness in itself. Therefore should the drawee pay it or accept it upon such

presentment, and afterwards discover that it was forged, he should be per-

mitted to recovei- the amounts from the holder to whom he pays it, or as

against him to dispute the binding force of his accejatance, provided he acts

with due diligence." Disapproving Price r. Neal, 2 Burr. 1355; Bank v.

State of Georgia, 10 Wheaton (U. S. Sup. Ct.), 33.3, and cases in New York,

Massachusetts, Minnesota, Missouri, and Ohio, and citing Am. Law Rev., April,

1875, p. 411.

Section VI. — Dut// and llabiliiy generally.

No. 10 — MARZETTI t. WILLIAMS.

(K. B. 18.30.)

No. 11.— H0PKIN80N r. FORSTER.

(Oil. 1874.)

lUJLE.

A BANKER is under a legal dut}', by implied contract, to

the customer, to pay his cheque, after a reasonable time for

satisfying himself that he has sufficient funds of the cus-

tomer in his hands for the purpose.

But the cheque is not an equitable assignment of the

customer's balance ; and the banker is not under any

duty, at law or in equity, to a third person as holder of

the cheque.

Marzetti v. Williams.

1 Barn. & Adol. 415-428 (9 L. .1. K. B. 42).

[415] Declaration stated, that the plaintifl' long before and at

the time of the committing of the grievances thereinafter

mentioned, was and from thence hitherto liad been a trader, to

wit, a wine merchant and a ship and insurance agent, and the

trades and businesses of a wine merchant and ship and insurance

agent used, exercised, and carried on, and still used, &c. to wit,

at London. That the defendants before and at the time of com-
mitting the grievance by them thereinafter next mentioned, were,
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and still were bankers, and the trade and business of bankers

used, exercised, and carried on, and still used, &c in the city of

London, to wit, at, Sec ; and, as such bankers, had been used to

receive and take nito their charge moneys, bills, notes, and (Alier

securities of divers persons, customers of and dealing with the

defendants in the way of their trade and commerce in the cily of

London. That by the usage and custom of trade and comnieice

in the city of London, persons being bankers, and using the trade

and business of bankers within the city of London, and receiving

into their care and custody the moneys, bills, notes, and securities

of persons being the customers of or dealing with such persons as

bankers as aforesaid in the way of their trade and business of

bankers, and having in their hands cash balances of such their

customers and persons dealing witli them as aforesaid, and not

having lent or advanced money to discount any bills or

bill, notes or note, or other negotiable * securities or made [* 416]

any advances, or incurred, or entered into any engage-

ments or contracts, or incurred or subjected themselves to any

liabilities for or on account of such their customers or persons

depling with them as bankers as aforesaid, nor having any lien or

claim on such cash balances, were bound, and it had been and

was their duty as bankers as aforesaid, to honour and pay the

drafts or cheques of such their customers and persons dealing with

them, duly drawn for any part of such cash balances, when duly

y)resented to such bankers for payment by any person or persons

lawfully entitled to recover the money specified in such drafts or

cheques. That long before and at the time of committing the

grievance by the defendants thereinafter next mentioned, plaintiff

was a customer of and dealt with the defendants in the way of

their said trade and business of bankers, and at the time of com-

mitting the grievance, &c. had in their hands, as such bankers as

aforesaid, a large cash balance, and much more than sufficient to

pay and discharge the money .specified in the draft or order there-

inafter next mentioned, to wit, a cash balance of £109 19s. 6^/., and

defendants had not lent or advanced to the plaintiff any money,

nor discounted any bills or bill, notes or note, or other negotiable

securities for, nor made any advances, nor entered into any engage-

ments or contracts, or incurred or subjected themselves to any

liabilities for or on account of the plaintiff, who was so a customer

of and dealt with them as bankers as aforesaid, nor had they, nr

i
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anv.of them, any lien or claim on the said cash balance of the

})laintiff so being in their hands as aforesaid. That whilst such

cash balance was in the hands of the defendants as his lankers as

aforesaid, to wit, on the 18th of December, 1828, to wit, at

['^ 417] London * aforesaid, the plaintiff, according to the usage

and custom of merchants, made and drew his certain drait

or order in writing for the payment of money commonly called a

cheque on a banker bearing date tlie day and year last afoiesaid,

and then and there directed the said draft or order to the defend-

ants, and thereby required them to pa} to certain persons by the

names, style, &c. of Sampson and Hooper, or bearer, £87 7.s. 6rl.
,

the said sum of £87 7s 6d specified in tiie said draft or order being

a less sum than the said cash Iwlance of the plaintiff, so being in

the hands of defendants as Ins bankers as aforesaid, and tl.en and

there delivered the said dialt or order to the said Sami)son and

Hooper, who thereby then and there became, and were the bcaiers

thereof, and from thence until, and at the time of the prestiitmeiit

and refusal thereinafter next mentioned, weie lawiully entitled to

tlie money therein specified That afterwards, and whilst sucli cash

balance of plaintiff, and which so exceeded tlie said sum of £87 7.s

i'ul in the said draft or order mentioned, was in the hands of the

defendants as his bankers as aforesaid, to wit. on. ^c at, &c the

said draft, &c. was duly presented for payment. Yet the defend-

ants, not regarding their duty as such bankers as afoie.-aid. noi-

such usage and custom of trade as aforesaid, but contriving, &c.

to injure the plaintiff in his credit and character as a trader, to

cause it to be believed that he had drawn a draft or older upon

them without having effects in their hands to pay and answer

the same, &c. did not, nor would, when the said draft or ordtr

was so shown and presented to them for payment as aforesaid,

honour the said draft or order, or pay to the said Sampson and

Hooper, or either of them, the said sum of £87 7.s-. (^d

[*418] * therein specified, Imt wholly refused so to do. The
second count stated that tlie defendants were the })laintilT's

bankers, and as such had been used to pay his cheques ; and that

at the time, &c. they, having suhicient money of his in their

hands, and no lien or other lawful cause of refusal, did refuse to

pay, &c. contrary to their duty as such bankers, and maliciously

intending to injure the plaintiff. The third count stated the facts

still more concisely, and th'.:'re was a general averment of damage
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to the plaintiffs circumstances and credit. A count was added in

trover for liank-notes and pieces of money. Plea, not guilty. At
the trial before Parke, J., at the London sittings after Michaelmas
term, 1829, it appeared tliat the plaintiff was a wine merchant and

ship broker, that the defendants were bankers in London, and that

the plaintiff kept a banking account with them. The amount oi

the balance due from the defendants to the plaintiff, on the eve-

ning of the 17th of December, 1828, was £69 19s. 6d. A few

minutes before eleven o'clock on the morning of the 19th, a further

sum of £40, being a bank of England note, was paid in to his

account. On the same day, about ten minutes before three o'clock,

a cheque drawn by the plaintiff in favour of Messrs. Sampson and

Hooper, for £87 7s. 6d. was presented at the banking-house of the

defendants for payment. The clerk, to whom it was presented,

after having referred to a book, said there were not sufficient assets,

but that the cheque might probably go through the clearing-house.

The cheque was paid on the following day. Upon this evidence it

was contended by the Attorney-General, first, that the plaintift', hav-

ing declared in tort as for a breach of duty, must be

nonsuited, inasmuch as he had not proved any * dam- [*419]

age, Secondly, that a banker was not bound to know
thnt a particular sum liad been paid in an hour or half an

hour before the cheque of his customer was drawn. He must be

allowed a reasonable time to ascertain the state of the account

between him and them, and it was not to be supposed he could

know without special notice that a sum paid in by a customer, was

to be drawn out an hour or two afterwards ; the state of the account

in point of practice, being generally ascertained at the close of

each day when the books were made up, it could only be expected

that the clerk shovild look at the book at the time when the cheque

was presented, and give an answer according to the state of the

account as it then appeared. The learned Judge was of opinion,

that a banker who received a sum of money belonging to his cus-

tomer, became his debtor the moment he received it, and was bound

to pay a cheque drawn by such customer after the lapse of such a

reasonable time as would afford an opportunity to the different

persons in his establishment of knowing the fact of tlie receipt of

such money, and that the refusal to pay a cheque under such cir-

cumstances was a breach of duty for which an action would lie

;

and he directed the jury to find for tlie plaintiff, if they were of

i
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opinion that such a reasonable time liad intervened between the

receipt of the money at eleven o'clock and the presentnient of the

cheque at three ; observing also, that it couhl not be ex[)ected if a

sum of money was paid to a clerk in a large l)anking-office, and

immediately afterwards a cheque presented to another clerk in a

different part of the office, that the clerk to whom the cheque

was presented, shoukl be immediately acquainted with the fact

of the cash having been paid in, but a reasonable time

[* 420] * must be allowed for that purpose ; and he told the jury,

that in forming their judgment, whether such a reason-

able time had elapsed, they must consider whether the defendants

ought or ought not, between eleven and three o'clock, to have had

in some book, an entry of the £40 having been paid in, which

would have informed all their clerks of the state of the account

The jury having found for the plaintifl' on the first three counts,

the Attorney-General asked whether they found tliat the defend-

ant acted maliciously. The learned Judge said, there Avas no evi-

dence of malice in fact ; and if malice was a question for the jury,

they must be taken to have negatived malice. A rule nisi for a

new trial was obtained.

Brougham and Thesiger showed cause. The case was left to the

jury most favourably for the defendants. They became debtors to

the plaintiff the moment they received his money, and were bound

to pay that debt. They refused, therefore, at their peril to honour

the cheque. Assuming, however, that they w^ere not bound to do

so until a reasonable time had elapsed after the plaintiff' had paid

in the £40, the jury have found that, at the time when the cheque

w^as presented, a sufficient interval had elapsed to enable the defend-

ants and their clerks to know that that sum had been paid in.

After verdict the defendants must be taken to have known at the

time wdien they refused the cheque, that they had in their hands

funds belonging to the plaintiff. Their refusal to pay it, therefore,

was a wrongful act, the obvious and immediate tendency of which

was injurious to the character of the plaintiff' in his trade.

[*421] It may be conceded that in order to support * an action,

the consequences of any wrongful act must be to occasion

some injury or loss to the plaintiff ; but it is not essential, to support

such an action, for the plaintiff' to show damage in fact. It is suffi-

cient if he sustain a damage in law. In many instances the law,

from the injurious nature of the wrongful act, presumes damage.
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Thus the mere pubhcatiou of slander in certain cases is deemed to

be injurious, and to confer a substantive right of action though no

special loss or damage can be shown, upon the principle that the

obvious and immediate consequence of the words uttered is to pro-

duce damage to the person of whom thev are spoken. One amona
other instances is, where words are spoken of a man m his trade or

profession. In that case the law presumes damage from the obvious

tendency of the slander The act done by the defendants in this

case was wrongful, and in its tendency was injurious to the credit of

the plaintiff'. Upon principle, tlierefore, the action is maintainable

without showing any special damage. If the defendants had said

of the plaintiff that he was not worthy to be trusted for £80 an

action might have been maintained against them, and it would not

have been necessary to allege any special damage. The circum-

stance of the jury having negatived malice, makes no difif'erence

;

for the refusal to pay the cheque was wrongful, and therefore, in

a legal sense, malicious. It was not necessary to show malice in

fact. Bromage v. Prosser, 4 B. & C. 247.

Sir James Scarlett, Attorney-General, Campbell, Justice, and

Williams, contra. The action being brought in tort for a

breach of duty, and not for a breach of contract, * was [* 422]

not maintainable without showing special damage. The

general principle is, that in order to maintain an action, there

should be a damage to the plaintiff, the consequence of a wrongful

act by the defendant. In those cases of slander where words are

actionable in themselves, the law presumes malice as well as that

a damage ensues from the obvious tendency of the slander; but in

other cases where the words per se are not of that injurious ten-

dency, actual damage must be proved. Here the jury have nega-

tived malice, and although the refusal by a banker to pay the

clieque of his customer may under circumstances be injurious, it is

not necessarily so ; actual damage, therefore, must be shown ; and

in this case none appeared. An action of tort lie.-; where a man

has a temporal loss or damage by the wrong of another. Com. Dig.

Action on the Case (A.). But a mere breach of duty without any

damage is no ground of action. A person who drives his carriage

on the wrong side of a public highway is guilty of a wrongful act,

but he is not liable to an action unless he occasion actual damage

to another. In Burnett v. Lynch. 5 B. & C. 589, it was held that

a lessee who by deed poll had assigned his interest to A., subject

i
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to the performance of covenants contained in the lease, might

maintain an action of tort against A. for having neglected to

perform the covenants to paint and repair during the time he

continued assignee, whereby the lessee was subjected to an action

of covenant at the suit of his lessor, and had to pay damages. In

that case there was an actual damage ; but suppose the covenant

had been broken, but the repair. &c. done before any action

[*423] of covenant was brought * the lessee could not have main-

tained his action of tort without showing actual damage.

If a right of action vests in such a case as the present, the moment

a cheque is refused, great inconvenience will ensue ; for if there

be once a refusal, though it be countermanded within the next

minute, the drawer may support an action, and subject the

banker to the payment of costs. [Parke, J. The action here is

in form tort, but it is in substance founded on a contract by the

banker to pay the cheques of his customer when the latter has

funds in his hands. Upon breach of that contract a light of

action vests without any special damage.] "Where there is an

express contract, a party may recover for a breach of it witliout

showing actual damage. Van Wart v. Woolleij, 1 Moody & Malk.

520 ; but there is no authority for saying that he may so recover

for the breach of an undertaking implied by law.

Lord Tenterden, C. J. I think that the plaintiff is entitled to

have a verdict for nominal damages, althf»ugh he did not prove

any actual damage at the trial. I cannot think there can be any

difference, as to the consequences resulting from a breach of con-

tract by reason of that contract being either express or implied

The only difference between an express and an implied contract,

is in the mode of substantiating it. An express contract is proved

by an actual agreement ; an implied contract l;>y circumstances,

and the general course of dealing between the parties , but when-

ever a contract is once proved, the consequences resulting from

the breach of it must be the same, whether it be proved by direct

or circumstantial evidence. The Attorney-General w^as

[* 424] compelled to admit, in this case, that if the * action were

founded on an express contract, the plaintiff would have

been entitled to recover nominal damages, although no actual

damage were proved. Now this action is, in fact, founded on

a contract, for the banker does contract with his customer that

he will pay cheques drawn by him, provided he, the banker, has
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money in his hands belonging to that customer. Here that con-

tract was broken, for the defendants would not pay the chetjue of

the plaijitiff, although they had in their hands money belonging to

liim, and had had a reasonable time to know that such was the

fact. In this cas;^ a plaintiff might, for the breacli of that con-

tract, have declared in assumpsit. So in Burnett v. Lynch, the

plaintiff might have declared as for breach of a contract. It is

immaterial in such a case whether the action in form be in tort or

in assumpsit. It is substantially founded on a contract ; and the

plaintiff, though he may not have sustained a damage in fact, is

entitled to recover nominal damages. At the same time I cannot

forbear to observe, that it is a discredit to a person, and therefore

injurious in fact, to have a draft refused payment for so small a

sum, for it shows that the banker had very little confidence in

the customer. It is an act particularly calculated to be injurious

t » a person in trade. My judgment in this case, however, pro-

'eeds on the ground that the action is founded on a contract

between the plaintiff" and the bankers, that the latter, whenever

they should have money in their hands belonging to the plain-

tiff, or within a reasonable time after they should have received

siir,h money, would pay his cheques ; and there having been a

brrach of such contract, the plaintiff is entitled to recover nominal

damages.

* Parke, J. I am of the same opinion. This action [* 4:^.")]

being substantially founded on a contract, I think it can

make no difference whether it is in form tort or assumpsit. Theie

is no authority for any such distinction. This case, therefore,

must be considered as if the action were founded on a contract I'v

the bankers, to pay all drafts presented within a reasonable time

after they receive such money, so as to allow them to pass it to

their customer's account. It is admitted that, where there is a

breach of an express contract, nominal damages may be recovered.

The only difference, however, between an express and an implied

contract, is as to the mode of proof. An express contract is

proved by direct evidence, an implied contract by circumstantial

evidence. Whether the contract be proved by evidence direct or

circumstantial, the legal consequences resulting from the breach

of it must be the same ; one is, that wherever there is a breacli of

contract or any injury to the right arising out of that contract,

nominal damages are recoverable. An extreme case may be j)ut.

VOL. III. — 48
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where a party, who had sustained no inconvenience, might bring

an action ; but the remedy, in that case, would be to deprive such

party of costs.

Taunton, J. The defendants weie guilty of a breach of duty,

which duty the plaintiff at the time had a right to have performed.

The jury have found that when the cheque was presented for pay-

ment, a reasonable time had elapsed to have enabled the defend-

ants to enter the £40 to the credit of the plaintift', and, therefore,

that they must or ought to have known that they had funds

belonging to him. That was sufficient to entitle the plaintiff to

recover nominal damages, for he had a right to have his

[* 426] cheque * paid at the time when it was presented, and the

defendants weie guilty of a wrong by refusing to pay it.

The form of the declaration, whether it be in tort or assumpsit,

makes no substantial difference, nor can it be any real ground of

distinction whether the foundation of the action be an express or

an implied assumpsit. There are many instances where a wrong,

l)y which the right of a party may be injured, is a good cause of

action although no actual damage be sustained. Trespass, quare

dausum fregit, is maintainai)le for an entry on the land of another,

though there be no real damage, because repeated acts of going

over the land might be used as evidence of a title to do so, and

thereby the right of the plaintiff might be injured. So an action

may be maintained by a commoner for an injury done to his com-

mon, without proving actual damage.^ In Wells v. Watling, 2 Sir

W. Black. 1233, which was an action by a commoner for surchar-

ging the common, the evidence was, that the defendant, in the year

1777, turned on a greater number of shee]) than he ought. There

was no evidence* that the plaintiff had turned on any sheep in that

year. It was objected that the action was not maintainable, becau.'^e

the plaintiff, not having used the common during th.e ])eriod of

the defendant's misfeasance, could not by possibility have sus-

tained any damage. Rut it was held that the action was main-

tainaltle
;
Lord C. J. I)E Grey said, that it was sufficient if the

right be injured, whether it l)e exercised or not ; and Nares, .7..

observed, that in the case of the dippers at Tunbridge

[*427] Wells, 2 Wils. 414, it was held that a * probable damage
was a sufficient injury on which to ground an action.

1 See note to Mellor v. Spateman, 1 Sannd. 345, and Younq v. Spencer, 10 B.

& C. 145.
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Here, independently of other considerations, tlie credit of the

plaintiff was likely to be injured by the refusal of the defendants

to pay the cheque ; and as it was the duty of the defendants to pay

the cheque when it was presented, and that duty was not per-

formed, I think I he plaintiff, who had a right to its being per-

fornjed, is entitled to recover nominal damages. The case put in

argument, of the holder of a cheque being refused payment, and

called back within a few minutes and paid; is an extreme case,

and a jury probably would consider that as equivalent to instant

i),'.yment. That, however, is not the present case. Here the

T 'fusal to pay was not countermanded till the following day.^

P.ATTESON, rJ. I think the verdict was right. The action is in

orm founded in tort, but is in substance founded on a contract.

"\'\\i r,dation in which the parties stood to each other, viz. that of

b inker and customer, was created by their own contract, not by

the general operation of law. Green v. GreejibaiiJi;, 2 Marsh. 485,

.shows that the circumstance of the action being in form for a tort

is immaterial, if the substantial ground of it be a contract. This

iiction, therefore, lies, if the plaintiff could have brought assumpsit,

and as it is (juite clear that he could have maintained assumpsit

for the breach of contract, he may on the same ground maintain

this action of tort, unless there be some distinction in this

T3spect between an express and an implied contract. * But [* 428]

the only distinction between the two species of contracts

is as to the mode of proof. The one is proved by the express

words used by the parties, the other by circumstances showing

that the parties intended to contract. As soon as it is made out,

either by direct or circumstantial evidence, that there was such a

contract, either of tlie parties may maintain an action against the

other without showing any actual damage. The rule for entering

a nonsuit must therefore be discharged. Bule discharged.

Hopkinson v. Forster.

L. R., 19 Eq. 74-76 (s. c. 23 W. R. .301).

This was an interpleader suit instituted by Messrs. [74]

Hopkinson, bankers and army agents, for the purpose of

ascertaining the rights of the claimants to a fund in their hands.

1 An action on the case will lie for tlie wares at the market of B., the lord of the

possibility of a damage and injury : jisfnr market may have this action. Per Cur-

persuading A. not to come and sell Lis inn), in Wellcr v. Baker, 2 Wils. 422.

i
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The plaintiffs were the banktrs of the defendant Forster, who,

up to the 7th of May, 1867, was a cornet in the ;>rd Dragoon

Guards. The pLiintiffs were also the agents of that regiment. On

the 7th of May, 1867, Forster retiied from the army, having sold

his commission, and on the following day it became the duty of

the plaintiffs, as agents of the regiment, out of moneys placed in

their hands as such agents and held by them subject to the direc-

tions of the military authorities, to issue to Forster the sum of

£.365 18s. 6d., the price of the commission. On that date a bal-

ance of £38 4s. Sd. was standing to Forster's credit on his private

banking account.

[* 75] * Various claims having lieen made to the i)roceeds of the

sale of the commission, this suit was instituted, and the

plaintiffs paid into Court the sums of £365 18s. 6d. and £38 4s. Sd.

The cause now came on to be heard. Amongst other claims-

made to the fund in Court, was one by the defendant Dr. Cullen

which arose under the following circumstances :
—

Dr. Cullen was assistant-surgeon in the regiment to which

Forster belonged. In February, 1867, the regiment was (juar-

tered in India. On the 25tli of that month Forster applied to

Cullen to change a cheque for liim, and Cullen accordingly ad-

vanced Forster £50, he giving Cullen a cheque for that amount,

dated the same day, and drawn on the plaintiffs. On the 23rd of

April, 1867, the plaintiffs received a letter from Forster in the

following terms :
—

"Before leaving India I drew some clieques on jou, wliich I ]iope

have been met before this by my commission mone}'. If they have not,

please let nie know ; also, how soon I may expect my commission. I

also wish you to place £25 to Captain Fitzgerald's credit and £50 to

Dr. Cullen's, as soon as jjossible."

The cheque was presented on the 23rd of May, 1867, and was-

dishonoured.

Mr. Chitty, Q. C, and Mr. Cracknall, for the plaintiffs.

Mr. A. T. Watson, for Dr. Cullen :
—

First, the letter written by Forster created a charge in my favour.

[The Master of the Kolls. You can have no charge in

equity without an intent to charge. The letter on which you

rely was not written with any intent to charge the fund ; it was
a mere letter of instructions to the bankers.]
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Secondly, the cheque itself constitutes a good e([uitable assign-

ment. In KeeMe v. Beard, 8 C. B. N. S. 372 ; 29 L. J. C. P. 287, Mr.

Justice Byles says, with respect to a cheque, tl)is :
" In one resjiect

it differs from a bill of exchange, it is an appropriation of so much
money of the drawers in the hands of the Ijanker upon whom
it is drawn for the purpose * of discharging a debt or liability [* 76]

of tlie drawer to a third person ; whereas it is not necessarv

that there should be money of the drawer's in the hands of the

drawee of a bill of exchange." That shows my claim to be good,

at all events, to the £38 4,9. 8(/.

Mr. Eoxburgh, Q. C, Mr. Graham Hasting>;, :Mr. Davey, Mr.

Xisch, and Mr. Everitt, were foi other defendants

\E£ fcirte South, 3 Sw. 302, and La riviere v. Muryan, L. IJ., 7 Ch.

550, were referred to.]

Sir G. Jessel, M. R. :
—

A che([ue is clearly not an assignment of money in the liands

of a banker : it is a bill of exchange payable at a 1 anker's. The

banker is bound by his contract with his customer to honour the

cheque, v\^hen he has sufficient assets in his hands ; if he does not

fulfil his contract he is liable to an action by the drawer, in which

heavy damages may bs recovered if the ch'awer's credit has been

injured. I do not understand the expressions attributed to Mr
Justice Byles in the case of Keene v. Beard ; but I am quite sure

that learned Judge never meant to lay down that a banker who

dishonours a cheque is liable to a suit in ec{uity by the holder.

His Honour decided on the other claims to tlie £365 IS.s. 6</.,

but held that the £38 4.s\ Sr/. had been improperly paid into Court,

there being no contiicting claims as to it, and he directed the latter

sum to be repaid to the plaintiffs.

ENGLISH NOTES.

The Bills of Exchange Act 1882 (4o,&46Vict. c. 61). s. 73. defines a

clieqiie to be "a bill of exchange drawn on a banker ])ayable on demand."

Bankers paying a cheque on a forged indorsement are protected Iiy

the 16 & 17 Vict. c. 59, s. 19. which enacts: "Any draft ov order

drawn upon a banker for a sum of money payable to order on demand,

which shall, when presented for payment, purport to be indorsed by the

person to whom the same shall be drawn payable, shall ])e a sufficient

authority to the banker to pay the amount of such draft or order to the

bearer thereof; and it shall not be incumbent on the banker to prove

\
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that sucli indorsement, or any subsequent indorsement, was made by

and under tlie direction and authority of tlie jierson to whom tlie draft

or order was or is inad(^ jtayable, citlicr by tlie drawer oi- any indor.see

thereof." Tliis section has been lield to afford protection to tlie banker

j>aying u])on an indorsc^nient in the name of the pa^'ee "per S. K..

agent," although the agent had no authority. Charles v. Ulackwell

(1H77), 2 C. V. D. ir>7, 4(3 L. J. C. J'. ?>m\ but not to afford ]»ro-

tection to a banker other than the banker (jii whom the clief|ue is drawn,

who takes a cheque upon the faith of a forged indorsement. (Jf/den v.

Benas (1874), L. K., \) C. R r,13, 4;; I. J. (J. P. 259; Arnold v. Cheque

Bank, Arnold v. Clfi/B'uik (1870). 1 C. !'. 1). 578, 45 L. J., Q. IJ. 562.

In Guardians of Jl'i/lfa.r Union v. Wln-rlirrii/ht (1875), L. K. 10 Ex.

383, 44 L. J. Kx. 121, tin; plaintiffs apj)ointed the defendant tlieir

treasurer without remuneration. Tli«! moneys of tlie jilaintiffs wen^

paid into a bank, of wliicli tlu' defciidant was manager, and wen; paid

out on ord(n-s signed by the guardians, which were cashed like cheque.s

payable to order. The bank paid <;ertaiii orders on wliich the indorse-

ments had been forged. It was h<dd that as, under the circumstances

of the case, the defendant was entitled to the same rights as the bank,

he could rely on the jn'ovisions of the section as an answer to the-

plaintiff's claim.

By the OOtli section of the Bills of Kxcliiinge Act 1.S.S2, the ja-otec-

tion to bankers on whom a cheque is drawn is substantially re-enacted

in more explicit terms as follows: " Wlu'ii a bill payable to order on

demand is drawn on a banker, and the banker on whom it is drawn

pays the bill in good faith and in the ordinary course of business, it is

not in(;umbent roi the banker to show that tlu- iii<lorsement of the pay e«^

or any subscfpient indorsement was made by oi- under the authority of

the person whose indorsement it purports to l)e, and tlie lianker is

<leemed to have )»aid the bill in due course although such indorsement

has been forged or made without authority." This does not protect the

payment by a banker iif a crossed cheque on a forged indorsement to a

])erson not a customer: for such payment would not be in the ordinary

course of business. Such a ])ayinent. it seems, would not liave been

protected by the Act 10 & 17 Vict. c. 59, s. l!). Smitli v. Union Bank
of London (lH7r)), 1 Q. B. D. 31, 45 L. .1. (,). B. 149. See per Lord

Caikxs, 1 Q. B. 1). p. 35.

Where a customer makes a bargain for a sjiecial credit against securi-

ties, to meet drafts, he is not entitled to speciiic performance of that

agreement, but is entitled to general and substantial damages for the

breach of it, and the measure of damages is not the jirincijial money

contracted to be paid and interest. Larios \. Bonamj y Gureiij (1*. (J.

1873), L. R., 5 1\ C. 346.
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In ooiiTiection with crossed clieques, bankers enjoy an innnunity not

accorded to other persons. By the Bills of Exchange Act 1882 (45 &
46 Vict. c. 61), s. 82, it is enacted: " AVhere a banker in good faitli and

witliout negligence receives payment for a customer of a cheque crossed

generall}^ or specially to himself, and the customer has no title or a

defective title thereto, the banker sliall not incur any liabilit}' to tlie

true owner of the cheque by reason only of having received such pay-

ment." Effect was given to similar words in the Crossed Cheques Acr

1876 (39 & 40 Vict. c. 81), s. 12 (which was repealed by the Bills of

Exchange Act 1882). in Matthiessen v. London and County Bonk

(1879), 5 C. V. I>. 7, 41 L. J. C. P. 529. Xn isolated transaction

between a bank and an indi\ iilual, wlm has a defective title to a crossed

cheque, does not constitute the relation of banker and customer within

the meaning of the section. Jlatt/iews v. Willia nis, JJroiVN, & Co.

(1894), 63 L. J. Q. B. 494.

In general there is no privity between a banker, to whom moneys or

securities have been sent against the drafts or orders, and the holder of

a draft or order. Williams v. EoerHf (1811 ), 14 East, 582, 13 E. R.

315: Moore v. jBitshell (1857), 27 L. J. Ex. 3; Citizens' Bank of

Louisiana v. First yational Jtank of New York (H. L. 1873, L. 11.,

6 II. L. 352), 43 L. J. Ch. 269. Where, however, there is a specitic

appropriation of funds with the assent, express or implied, of the pa}--

ing banker, there is privity; and the holder of a bill may maintain an

action against the banker. L>e £ernales v. Fuller (1810), 14 East,

590 n, 13 R. R. 321 n. This was a case where money was expressly

paid into the defendant's bank for the specific purpose declared at the

time by the payor, and not repudiated by the banker until afterwards,

of tak'ing up the bill. It is referred to by Maui.e, J., in IVonrick v.

Rofjers, 5 M. & G. 340, as a decision placed on this ground; and is

referred to in the judgment of the Judicial Committee m Prince v.

Oriental Bank Corporation (1878), 3 App. Cas. 325. 3.34, 47 L. J.

P. C. 42, as a case which has never been overruled. A similar distinc-

tion in other questions relating to specitic a])propriation will be found

in the cases of FarJei/ v. Tamer (1857, V. C. Kindersley), 26 L. J. Ch.

710; Re Barned's Banking Co., Massey's Case (1870). 39 L. J. Ch.

635; and Johnson v. Roharts (Ch. Ap. 1875), L. R,, 10 Ch. 505. 44

L. J. Ch. 678.

With Hojjkinson v. Forster (No. 11 p. 755. supra) may be compared

Twt/cross V. Dreijfas (C. A. 1877). 5 Ch. D. 605. In that case the

plaintiff was a holder of Peruvian bonds by which the Peruvian gov-

ernment, upon the national faith, pledged the general revenue of the

republic, and especially the free proceeds of the guano imported by the

Peruvian government into the United Kingdom, after deducting certain

i



760 BANKEK.

Nos. 10, 11. — Marzetti v. Williams ; Hopkinson v. Forster.— Notes.

prior cliarges. The plaintiff brought an action, on helialf of himself

and all other holders of the bonds, alleging that the Peruvian govern-

ment had from time to time forwarded to the defendants large cjuantities

of guano for the purpose of paying thi^ interest on the bonds, which

they refused to apply for that purpose, and threatened to apply in satis-

faction of a lien claimed by themselves; and he claimed a declaration

that he and the other bondholders had a claim upon the [)rocoeds of the

guano in priority to any claim by the defendants. It was, however,

held upon demurrer that no fiduciary relation existed between the

plaintiff and the defendants, who were merely the agents of the Peru-

vian government.

A banker wlio has carried the value (jf a cheque to tlic credit oi the

payee, becomes a holder for value of the cheque. JiJx parte JiicJidale,

Be Palmer (C. A. 1882), 19 Ch. D. 409, 51 L. J. Ch. 4()2. and the law

of Scotland stands on a similar footing. McLean v. Clydesdale

Bunkhuj Co. (H. L. 1883), 9 App. Cas. 95.

Ul)on the latter branch of the rule now under consideration the law

of Scotland differs from the English law. The law in tlu' two coun-

tries is stated in the P>ills of Exchange Act 1882, s, 53, as follows:

"(1) A bill, of itself, does not operate as an assignment of funds in

the hands of the drawee available for the payment thereof, and tlie

drawee of a bill who does not accept as required by this Act is not

liable on the instrument. This subse(;tion shall not extend to Scotland.

(2) In Scotland where the drawee of a bill has in his hands funds

available for the payment thereof, the bill o"j)erates as an assignment of

the sum for which it is drawn in favour of the holder, from the time

when the bill is presented to the drawee."'

AMERICAN NOTES.

The subject of the rule is considerably vexed in the I'liited States, and the

weight of authority seems to be that a check does not operate as an assign-

ment of the fund, and the drawee is not subject to an action by the jiayee, a

third person, unless he has certified or otherwise accepted or promised to pay

the check. To this effect is the uniform holding of the United States Su-

]>renie Court. Bnrik of RepuhVic v. Millard, 10 Wallace, lo2; Florence Minliui

Co. \. Brnirn, 124 United States, 38.3 ; and the following: Norihmnherhind

Jlardc V. McMichnel. 107 Penn. St. 460 ; 51 Am. Kep. 5'Jf) ; Grammel v. Carmer,
')) ^Michigan, 201 ; Colorado Nat. Bank v. Boetlcher, 4 Colorado, 185; 40 Am.
Rep. 142 ; Nat. Bank of Rockville v. Second Nat. Bank. GO Indiana, 470 ; 35 Am.
Rep. 23G ; Fir.^f Nat. Bank of Canton v. Dulmqe S. TU. A'//. Co.. 52 Iowa, 378 ;

35 Am. Rep. 280; .^tna Nat. Bank v. Fourth Nat. Bank, 40 New York, 82;

7 Am. Rep. 314; Carr v. Nat. Securiti/ Bank, 107 Massachusetts, 45; Am.
Hep. 6 ; Ca.fe v. Henderaon, 23 Louisiana Annual, 49 ; 8 Am. Rep. 590

;

Haines V. BlackweU, 107 North Carolina, 106; 22 Am. St. Rep. 870; Creveling



R. C. VOL. HI.] SECT. VI.— DUTY AND LIABILITY GENERALLY. 761

Nos. 10, 11. — Marzetti v. WiUiams; HopMnson v. Forster. — Notes.

V. Bloovnihurij Nat. Bank, 40 New Jersey Law, 2.5.5; Dickinson v. Coatex, 7!)

?tlissouri, 2.51 ; 49 Am. Rep. 228; Nat. Com. Bank v. Miller, 11 Alabaina, J 72;

54 Am. Rep. 50; .1/o.nv« v. Franklin Bank, :34 Maryland, .580; Planter.^' Bank
V. Merritt, 7 Heiskell ( Tennessee), 177. In L;/nch v. First Nat. Bank, 107 New
York, 171 ; 1 Am. St. Rep. 808, it was held that a bank is not liable to i)ay a

check drawn thereon by a depositor to a third person unless it has accepted it

in writing, observing :
" The action arises upon the contract of assignment,

and not upon the check." The argument based on want of privity is also

pressed in Bank of Republic v. Millard, 10 Wallace (U. S. Supreme Ct.), loti,

the court observing :
'• If it were true that there was a privity of contract be-

tween the banker and the holder when the check was given, the bank would

be obliged to pay the check, although the drawer, before it was presented, had

countermanded it, and although othei' checks drawn after it was issued, but

before payment of it was demanded, had exhausted the funds of the dejiosi-

tor. If such a result should follow the giving of checks, it is easy to see that

bankers would be compelled to abandon altogether the business of keeping-

deposit accounts for their customers."

In ^Etna Nat. Bank v. Fourth Nut. Bank, 40 New York, 82 ; 7 Am. Rep.

314, the court said :
" The relation of bank and customer in respect to de-

posits is that of debtor and creditor. When deposits are received they be-

long to the bank as a part of its general funds, and the banker becomes the

debtor to the depositor, and agrees to discharge the indebtedness by ])aying

the checks of the depositor, his creditor. The contract between the parlies is

purely legal, and has no element of a trust in it." Then follows a learned

discussion of the question on principle and authority, in which stress is laid

on the want of privity between the drawee and the bank.

Holding the contrary doctrine are Union Nat. BankY. Oceana County Bank.

80 Illinois, 212; 22 Am. Rep. 185; Gordon v. MucMer. 84 Louisiana Annual,

608, overruling Case v. Henderson, supra , Fogarties v. State Bank, 12 Richard-

son Law (So. Car.), 518; 78 Am. Dec. 408 ; Lester v. Given, 8 Bush (Kentucky),

3.58 ; Fonner v. Smith, 31 Nebraska, 107 ; 28 Am. St. Rep. 510 ; Dodge v. Nat.

Bank, 20 Ohio St. 284. These eases hold that there is an implied privity of

contract between the bank and the payee. In the last case the Coui-t say :

•' A bank however receives deposits on the express or implied promise to pay

them out on the checks of the depositor, and the bank impliedly promises to

pay such checks by whomsoever presented," &c. In Ilawes v. Blackwell. 107

North Carolina, 196 ; 22 Am. St. Rep. 870, although the right of the payee or

holder separately to sue the bank was denied, yet it was held that the drawer

and he might sue together, subject to its right of set-off against the depositor,

and to pay all his outstanding checks of which it has notice before the check

in question.

See notes 19 Am. Dec. 422; 45 Am. Rep. 855; 19 Am. St. Rep. 609.

Mr. Daniel (Neg. Inst. sees. 1087-1041), prefers the English doctrine.

His views are briefly expressed as follows :
'• The sole motive often, if not

generally, inducing the depositor to place his funds in bank, is the desire to

have them in safety where they may be checked on at convenience. 'I'he

bank receives its reward in the use of the money and in the business attracted

in checking it out. And it is the universal understanding between banks and

i
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de]X)sitorH, arihiing from tlit3 ciKstoiiis of trade, that the clicck of tlie latter is

to be paid upon preseiitiuetit, and so tlu; lioId(!r receives tiie eheck. Aiultlift

mutual understanding of the parties, although they have not individually con-

certed together, creates an implied privity, and completes the contract between

them." He concludes that the holder may sue the drawer and the bank in

one action, or he may sue tiie drawer on dishonour, or sue the bank for money

ijad and received to liis use. But this is not siistaineil by the great j)rei)on-

derance of the adjudications.

Mr. Morse (Manks and Banking, .sees. 400, &c.) is of the same oi^iiilon. lb;

says :
" It is t/ie duty of the hank to pay the check ; it is bad faith on its ])ar( or

negligence not to do it, and the check-holder is injured by its wrongful c.on-

<luct. What more does the law require as tlie basis for a right of action ?

. . . Analyze all the cases in the books of contract or tort, and you will iind

in the crucible at last only the.se two bases of legal chemistrj'." "We hope

that it will not be many years before it will cease to be ])()ssible to find this

blot on the common law. No amount of deciding in the United States Su-

jueme Court, nor in any other chamber of wisflom, can nuike the unjust just,

and as surely as the Dred Seott decision is dead .so surely will the decision

ill the National Bank of the Republic v. Millard die, with the judges who

rendered it." Those judges are all dead but two, but the court still stick to

the doctrine thus severely criticised.

It is generally considered that if the transferee pr(!senls the check and jiro-

cures it to be certified, or the banker promises to place it to his credit, " or if

he holds any other species of conversation which practically amounts to de-

manding and receiving a promise of a transfer of credit as e<iuivalent to an

actual payment, the efi'ect will be tlu^ same as if he had received the money

in cash, and the bank's indebtedness to him for the amount will be eijually

fixed and irrevocable." Morse on Banks and Bankijig, p. ;}'21, quoted and

approved in National Hank v. IhtrkliardI, 100 United States, 080; Oddie v.

Nat. City Hard,\ 4") New York, 7:)"); Am. Kep. 100; Am. Ex. Nat. Bank v.

Orcyg. 138 Illinois, 500; ;3l> Am. St. Ivep. 171 ; WasKon v. Lamh, 120 Indiana,

514; 16 Am. St. Rep. 344; Titus v. Mechanics" Nat. Bank,-\') New Jersey Law,

588. But even this is disputed, so far as a men* receiving of the check on

deposit is concerned. National, fs'c Trust Co. v. McDonald, 51 California, 01 ;

21 Am. Rep. 007; First Nat. Bank \. Greenville Nat. Bank, '^ I Texas, 40: Jiapp

V. National Bank, 13(! Benn. St. 430.

No. 12. — MACKERSY v. liAMSAYS, BONARS & CO.

(II. L. 1843.)

RULE.

Bankers are responsible for money received by a

correspondent bank employed by those bankers in the

ordinary course of business, to execute the mandate of

their customer.
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Mackersy v. Ramsays, Bonars & Co.

9 CI & Fin. 818-852.

The respondents were bankers in Edinljurgli. In De- [818]

member, 1826, the appellant's brother, Lind-ay Mackersy,

opened an account with them, and a ca.sh credit, formerly belong-

ing to his father, was transferred to him. He continued to oi)erate

upon this cash credit from December, 1826, until the period of his

own death in December, 18:34.

The account between Mr. L Mackersy and the respondents was

kept in the usual manner ; that is to say, by means of a

pass-book in which all the * operations in the account [* 819]

were entered, and which was examined, and the balance

ascertained and settled periodically.

During this period Mr. L. Mackersy had occasion to draw

bills upon Mr. W. Clelland, of (.'alcutta, and having no agent at

Calcutta, he applied to the respondents to negotiate these bills for

him. The respondents undertook the negotiation of these bills,

and passed them, through their (^)\vn London agents, to Calcutta,

for acceptance and payment. The letter of L Mackersy, contain-

ing the first of these bills, was dated 10th August, 1829, and was

in the following terms: "I beg leave to enclose my draft on

William Lennox Clelland, Es(^., barrister, Calcutta, for £100, of

this date, payaWe at 30 days' sight ; which be so good as forward

for payment, placing the proceeds, when paid, to my credit —
To Messrs. Bonars and Co."

The respondents, on the r2th of August, transmitted this liill to

Messrs. Coutts and Co., in a letter in these words :
—

"We enclose L. Mackersy's draft on W. L Clelland, Calcutta,

pro XlOO; which we will thank you to forwaid for payment, and

advise us when you hear it is paid."

And on the 24th of August, 1829, Messrs. Coutts forwarded

the bill to Messrs. Palmer and Co., their then correspondents at

Calcutta, in a letter, in which they said :
—

" Enclosed we trouble you with two bills for collection, the

proceeds of which you will please remit us, after making the

usual deduction. £100 Lind.say Macker.sy, at 30 days, on W. L.

Clelland, Esq."

The bill, according to its own tenor and course of re-

mittance, might be expected to be paid about the * month [* 820]

I
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of January, 1830. No intelligence of its payment having been

received, the respondents, on the ISth of August, 1830, wrote to

Messrs. Coutts asking for advice (if its payment. This letter was

answered by one dated 21st of that month, in these terms :
—

" In a letter from Messrs. Palmer and Co., dated 2]st December

last, they inform us of the acceptance of your remittance, <£]00,

L. Mackersy, at 30 days, on W. L. Clelland ; and that, wiien paid,

they would make us a remittance. Since then we have not heard

from them on the subject."

The following letters afterwards passed between the parties.

The respondents wrote to Messrs. Coutts and Co., on the 20th

November, 1830, a letter to this effect: —
"By your letter of 21st August, you informed us that you

had been advised of the acceptance of the bill on Mr. Clelland,

Calcutta, p. <£100, but had not received a remittance for the

amount. The owner of the bill called on us a few days ago to

inquire if any remittance has since been made."

On the 30th of November, 1830, the respondents wrote to Mr.

Mackersy :
—

"Messrs. Ramsays, Bonar.-^, and Co., with compliments to Mr.

Mackersy, in reply to their inquiry, Messrs. Ciuitts and Co write

:

' We have not received any farther advice from Calcutta regarding

the bill on W. L. Clelland for £100.'"

Here the matter rested for some months, at the end of which

time the respondents wrote to Messrs. Coutts and Co. a letter,

dated 15th July, 1831, in which they said: —
"Mr L Mackersy has again been inquirmg of us, whether

[* 821] you have yet received payment of his draft * on Mr.

Clelland, pro £100, remitted you on 12th August, 1829.

Be so good as to inform us if you have had any information from

India on the subject."

The respondents on the 21st July, 1831, sent to Mr. Mackersy

tlie result of this second impiiry :
" We have received no com-

munication from C'dlcutta, pro £100 on W. L. Clelland, which was

forwarded for collection to Palmer and Co If we should not soon

hear from their assignees, we will take an opportunity of writing

them on this subject."

" Messrs. Ramsay, Bonars and Co.'s compliments to Mr. Mackersy,

and .send above an extract from Messrs. Coutts and Co.'s letter by last

post,in reply to their inquiry about th- liill on ]\lr. Clelland.Calcutta.'*
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Mr. Mr.ckersy, on lUtli February, 1832, sent to the respondents

the second bill, which forms the subject of the pieseut case. It

was accompanied with a note to the following effect :
—

" I beg leave to enclose draft (first and second of exchange) on

W. L. Clelland, of Calcutta, dated 9th current at thirty days' sight,

pro .£100 ; which be so good as forward for payment,— 10th

February, 18:)2." The respondents acknowledged the sending of

this second bill in the following terms :
" We have your letter

of yesterday, covering your draft at thirty days on W. Clelland of

Calcutta, pro £100, which we will forward for payment, and at

maturity place to your credit."

The respondent's transmitted this second bill to Messrs. Coutts

<ind Co., enclosed in the following note :
" Enclosed is Mr. Lindsay

Mackersy's bill on William L. Clelland, Calcutta, at thirty days, for

£100 ; wliich we will thank you to get forwarded for pay-

ment, advising us when the amount is received. * Please [* 822]

inform us if you have yet had any communication from

the assignees of Messrs. Palmer and Co. relative to the similar

bill on Mr. Clelland, pro £100, forwarded for payment in August,

1829."

Messrs. Coutts and Co. sent this second bill to Messrs. Alex-

ander and Co., their new agents at Calcutta, whom they likewise

requested to make inquiry as to the fate of the former bill, 29th

February, 1832.

On 4th December, 1832, Messrs. Coutts and Co. received a letter

from Alexander and Co., dated 10th July, 1832, acknowledging the

receipt of the second bill, and communicating information from

the assignees of Palmer and Co., to the effect that the first bill had

been paid to Palmer and Co. on 22d January, 1830, and that the

amount was held by the assignees for Messrs. Coutts and Co.

Messrs. Coutts and Co. immediately transmitted this intelligence

to the respondents, who again communicated it to Mr. Mackersy,

by the following letter ;
—

" We have the pleasure of sending you the above extract of a

letter from Messrs. Coutts and Co., received last post, giving an

account of the bill on Mr. Lennox Clelland, Calcutta, given to us

for negotiation by you in August, 1829. When the amount is

received, we will advise you."

"We have received this day (4th December, 1832), from Cal-

cutta, a reply to our inquiry regarding the bill drawn 10th August,

i
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1829, by Lindsay Mackersy on W. L. Clelland, j;ro £100 ; by which

it appears that the amount, s. rupees 1,089, 12, 6, will be paid on

our order. We shall send out immediately the required instruc-

tions for remittance to us."

Mr. Mackersy wrote, in answer, to the respondents as

[*823] follows :
" I feel obliged for the information * contained in

your letter of yesterday. You will of course take care that

interest from the time at which bills on India are usually paid

here, be also recovered, as my correspondent cannot be made to-

suffer on account of the failure of Messrs. Coutts and Co.'s corre-

spondents. The bill was, I take for granted, paid when due by

Mr. Clelland. I have an impression indeed that he advised me of

the circumstance, and shall, if necessary, look through my letters

to ascertain the fact, or write to him on the subject. I shall be

glad to hear from you when you have advices of the payment of

my other bill. With your permission I shall leave the balance

of my cash account unsettled till then, but should you have any

objections, it can be paid up whenever you wish it."

The respondents having received no tidings of the actual recovery

by Messrs. Coutts and Co., during the year 1833, of the proceeds of

either of the bills, they wrote to Messrs. Coutts and Co., on 11th

February, 1834, as follows:—
"By your letter of 4th December, 1832, you informed us that

the amount of L. Mackersy's bill on W. L. Clelland, of 10th August,

1829, £100, being s. rupees 1089, 12, 6, was to be paid in Calcutta to

your order, and that you would immediately forward the necessary

instructions for the remittance of this sum. Be so good as ta

inform us if you have had advice of this remittance ; also if you
have been advised of the payment of a similar bill 2>ro £100, sent

you for negotiation by our letter of 11th February, 1832."

Messrs. Coutts and Co, answered, " W^e have heard nothing from

Calcutta regarding the bill on Mr. W. L. Clelland. 14th February,,

1834."

The account current kept by Mr. Mackersy with the

[* 824] respondents was in the meantime open, and * transactions

taking place upon the account, and which transactions

were entered in the pass-book in the ordinary form.

Upon 14th March, 1834, the respondents wrote Mr. Mackersy,
in regard to the account current and the India bills, as follows:—
"We were favoured with your letter of the 11th instant, and
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agreeably to your request send herewith your pass-book, which has

been lying with us. The interest, you will observe, was added to

the amount on 31st January last, when the sum due by you was

£187 46'. lid., and was carried to your debit in a new account.

If correct, be so good as sign and return to us the enclosed order for

the amount. Having cancelled our receipts, we herewith return

your vouchers. In reply to your inquiry as to the bills on the late

Mr. Clelland, of Calcutta, we are sorry to have to say that no

remittance on account of them has been received by Messrs.

Coutts and Co. We wrote them, we may observe, on this subject,

on the 11th February last, and their reply was, ' We have heard

nothing from Calcutta regarding the bills on Mr. W. L. Clelland.'
"

Mr. Mackersy retained the pass-book, but delayed sending the

order for the balance until the 7th April, 1834, when he trans-

mitted the order to the respondents, accompanied with the follow-

ing note :
—

" I have to apologise for not sooner returning the enclosed order

for £187 4s. lid., being the balance due on my account with you,

without reference to my two bills on late Mr. Clelland for £100

each, and interest thereon.

" I am surprised to learn that no remittance in payment of

either of these bills has yet reached Messrs. Coutts and

Co., as by your letter of 17th December, * 1832, you sent [* 825]

me an extract from a letter of theirs, mentioning that, by

advices from Calcutta, the amount was ready to be paid to their

order. You will, of course, take care that interest is duly accounted

for on those bills, which were paid by my correspondent at the time,

and the non-remittance of which for so long a period has arisen, I

presume, solely from the failure of Messrs. Coutts' agent in Calcutta.

This is the more necessary as I have to account with minors, who

are but slenderly provided for."

Alexander and Co. failed before they received Messrs. Coutts and

Co.'s authority to obtain the proceeds of the first ])ill from the as-

signees of Palmer and Co. Alexander and Co. had, however, got pay-

ment of the second bill from Mr. Clelland before the bankruptcy.

This state of matters was communicated to the respondents by

Messrs. Coutts and Co. in June, 1834 ; and the respondents imme-

diately put Mr. Mackersy in possession of the information received

from Coutts and Co.

Mr. Mackersy wrote to the respondents on 30th June, 1834,

i
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and intimated his intention to claim the contents of the bills from

the respondents; but he died in the month of December, 1834,

without actnally taking any proceedings.

Mr. Mackersy was succeeded in his pr(»perty by his brother, the

present appellant, Mr. William Macker.^y.

The respondents continued their correspondence with Messrs.

Coutts and Co. regarding the bills, and in the beginning of Nov-

ember, 1835, received a letter from Messrs. Coutts and Co. intimat-

ing that the proceeds of the first bill had been actually realised

by them through their new agents in Calcutta, Messrs.

[* 826] * Gillanders and Co. In the accounts furnished by the

Indian houses, or by the accountants on their bankruptcy,

interest appeared to have been regularly calculated and allowed on

the bills.

This information was forthwith communicated to the appellant,

by the following letter from the respondents :
—

"We have to inform you tliat INIessrs. Coutts and Co. now advise

us that they have received the proceeds of tlie bill pro £100 on Mr.

AV. L. Clelland, of Calcutta, handed to us b}- your late brother Mr.

Lindsay Mackersy, for negotiation, and forwai'ded to India in 1829;

amount £100 16 0. This sum accordingly, less commission

in London £10
And postages 146 246

Being £104 11 6

we have placed, of this date, to tlie credit of y<^ur late brother's ac-

count."

In June, 1836, the respondents claimed a cash balance from the

appellant upon his late brother's account. This balance he insisted

ought to be reduced by the amount of the second bill and interest,

but they refused to make the deduction.

On the 13th October, 1836, the respondents instituted proceed-

ings against the appellant for payment of the balance due upon
the cash account, amounting as at 11th May, 1836, to £97 lO.s. lid.

The appellant put in pleas to the following efiect: 1. That
the pursuers were, in the circumstances condescended on. liable to

the defender's brother for the interest on the first-nuMitioned India

bill as claimed, as also for the principal sum contained in the sec-

ond bill and interest ; and the balance sued for is thereby

[* 827] extinguislied. —2. That at least the pursuers were * ank
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are bound to .show tliat said sum.s of interest and [.rincipal have

ii)t been recovered by tlieir correspondents and themselves, and

that due diligence was used in these transactions bv them ;aid

Ihjir correspondents, and to furnish the defender with documents

and information sufficient to enable him to recover what was due

on the said bills ; and the defender is in the meantime entitled

to retention of the sum sued for.

To these two pleas the respondents replied, "The pursuers are

not, under the circumstances condescended on, responsible for any

part of the loss which has arisen, or yet may arise, upon the India

bills referred to by the defender."

The appellant afterwards added to the record the following

pL'a :
" Under the circumstances now discovered, it is suffi-

cieully established that the pursuers, and those for whom they

are answ^erable, did not employ due diligence in recovering the

sums of money in question, and they are thus liable to make

good the deficiency thence arising."

The respondents replied that, " The pursuers are not liable for

any alleged negligence or irregularity on the part either of Coutts

and Co., or of the Indian agents, in respect the pursuers fully dis-

charged their duty ])y timeously transmitthig the bills to Coutts

juid Co., with proper directions as to the purpose of their trans-

mission, and have given the defender credit for all the sums actually

received by them on account of the bills."

The defence, however, principally relied upon by the appellant

on the argument, was that involved in his original pleas, viz:

That the respondents become responsible for the contents of both

bills from the time at which they were respectively paid by the

acceptor in India, and that consequently the respondents

were * now bound to give credit for the whole amount of [* 828]

the second bill, together with interest upon the first bill.

The respondents maintained that this plea was inconsistent with

the true nature of the aiTangement under which they received the

bills from Mr. Mackersy, it being clear from the correspondence

that they merely took the bills for the purpose of negotiation, and

upon the understanding that they were to be chargeable only for

the proceeds of the bills when actually paid to them or to their im-

mediate agents Messrs. Coutts and Co. ; and they likewise founded

upon a prior judgment in a similar case between uWiss Campbell

and the Eoyal Bank of Scotland, 2 Dunl. & Bell, 1010.

VOL. III. — 49

i
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The Lord Ordinary (Lord Cockburn), on the 21st December,

1839, prouounced au interlocutor or judgment sustaining the appel-

lant's defence. He appended the following note :
—

"Note. — The pursuers found on the case Camphell against the

Boyal Bank, as lately decided by Lord Moncrieff. The Lord

Ordinary could not venture to differ from a deliberate judgment

pronounced by that Judge on such a matter, without the greatest

diffidence and reluctance. But in one vital fact the two questions

are essentially different. It appears from Lord Moncrieff's inter-

locutor and note (which are all that the Lord Ordinary has seen

of that case), that the bill there was given to the bank simply and

exclusively for the gratuitous purpose of being negotiated. It was

more an office of friendship than anything else that the bank

undertook. Lord Moncrieff was of opinion, that in these circum-

stances, there being no blame attached to the negotiators, the

money which was lost in the hands of the person whom they

reasonably and prudently employed in Calcutta, perished to the

owner.

[* 829] * " But here the defender (or his author) w\'is the debtor

of the pursuers, and they took from him two bills on

Calcutta, on account of his debt, stating, ' We shall forward them

for payment, and, at maturity, place to your credit.' They sent

the bills to India through the house of Coutts and Co. of London ;

the intervention of which house, however, makes no difference in

the case, because Coutts and Co. were employed solely by the pur-

suers, and were the agents as much as the persons in Calcutta to

whom Coutts and Co. sent the bills. These were matters with

which the defender had no right to interfere. He had given two

bills on account of his debt; the creditors took these bills and

engaged to negotiate them, for which negotiation both they and

their foreign agent charge commission : now both bills were paid

to persons empowered by the pursuers through Coutts and Co. to

receive payment; at that moment the law placed them to the

credit of the defender. But the interest of the first bill, and both

principal and interest of the second, were lost in the hands of the

Indian agents, who failed after receiving payment, but one of them
not till about five months thereafter.

" The Lord Ordinary thinks that, whatever the pursuers may
make of Coutts and Co., the loss in settling between them and the

defender must fall upon thenv The sulistance of the opposite plea
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is, that he had no right to be credited with the contents of the bill

till they reached maturity, and that tla^y could only do so by the

money reaching the pursuers. In one view tliis is not sound, but

in anotlier it is, for the money did reach tlie pursuers when it was

paid to their agents. — (Initialed) H. C."

The respondents carried this interlocutor before the

Inner House, where it was reversed, and the C(jurt * by [*830]

two interlocutors gave judgment for the re-poudents.

The present appeal w^as then brought.

[After argument the following judgments were pronounced.]

Lord Campbell : I am of opinion that the interlocutor [844]

of the Lord Ordinary was right, and that the judgment

of the Court of Session which reversed it, cannot he supported.

It appears that Ramsay and Co., in the way of their business as

bankers, w^ere employed for reward by a customer, with whom they

had a cash account, to obtain payment of a bill of exchange drawn

on a person in Calcutta, payalde to their order. They did not

become the owners of the bill, or discount it, but they were to

receive payment of it for Mackersy, having a lien on the l)ill and

its proceeds for any balance due to them from him. The payment

was to be made to persons to be employed by them, to whom

the bill must be indorsed. ]\Iackersy was not to interfere witli

the proceeds of the bill till he was credited, or entitled to be

credited by them for its amount. They employed as their

* agents Coutts and Co., wlio employed Alexander and Co., [* 845]

who duly received payment from the acceptor, and having

given Coutts and Co. credit in account, five months afterwards

became bankrupt. I conceive that these circumstances amount

in point of law, to a payment to Ramsay and Co., and tliat they

w^ere bound to place the amount to the credit of Mackersy.

The general rule of law, that an agent is liable for a sub-agent

employed by him, is not confined to cases where tlie i)rincii>al has

reason to suppose that the act may be done by the agent him.self

without employing a sub-agent; and here I conceive that the

money is to be considered as received by Coutts and Co., whose

correspondents actually received it at Calcutta, and credited them

with the amount five months before their failui'e. ^lackersy could

not have interfered with the money either in the liands of Ale.xan-

der and Co. or of Coutts and Co. There was no privity between

him and either of those liouses ; but payment to Alexander and

i
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Co. was payment to Coutts and Co., and payment to Coutt.s and Co.

was payment to Ramsay and Co., the respondents. I approve of

the expression of the Lord Ordinary, when speaking of the receipt

of the money by Coutts' correspondents at Calcutta, that " at that

moment the law placed it to the credit of the defender."

The Judges of the First Division truly say that Ramsav and Co.

had not I'ecome the owners of the bill. If by vis major or casus

fortuities, the bill had been destroyed before it reached Calcutta, or

if Clelland the drawer had become insolvent before it was paid, the

loss would not have been theirs. But they might, nevertheless, be

agents to receive payment, and be lialjle for tlie amount when

payment had l)een actually received.

[* 846] * We have been mucli pressed with the case of Camp-

bell V. The Baal- of Scotlaml, decided by Lord IMoxcRlKFF,

a judge for whose opinion 1 should entertain as much deference as

for the opinion of any judge in Scotland or England ; liut the facts'

of the case are not distinctly stated, so that we do not accurately

know on what circumstances that judgment proceeded. If lu^

had decided that in a case like this the bankers were not liable

for the money received l)y their correspondents, 1 should have been

l)0und to say, with all resjiect, that he had come to an erroneous

conclusion.

I therefore move your Lordships that the interlocutors of the

First Division of the Court of Session complained of be reversed,

and that the interlocutor of the Lord Ordinary, assoilzieing the

defender with the costs, be affirmed.

Lord CoTTENiiAM : This case, though it does not appear to me
to raise any question of difficulty, has- acquired a considerable

degree of importance from the manner in which the rule of law

involved in it has been viewed in Scotland. That rule of law is of

general application, and I do not find any s})ecial circumstances

here which take the case out of its operation. The correspondence,

if it proves any special contract, establishes only sucli an agreement

as the law- would have inferred from the dealings between the

parties. The a]>pellant, liaving an open cash account with Messrs.

Ramsay, transmitted to them two bills, drawn l»y him.self upon
Air. Clelland of Calcutta, and made ]iayable to tliem. This is an
authority to them to receive the money, which in the ordinary

course of business they })roceeded to do, and ihe money was paid

in pursuance of the order. Ywnw t!ie time the bills were s<'nt
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to the pursuers, tin'- * appellant did not interfere. It was [* 847]

not intended that lie should do so, nor indeed could he

have done so, as none of the intended agents acted under his

authority ; he therefore had no control over thein. All that

Mackersy undertook to do by the bills, has been accomplished.

His debtor in Calcutta has, as directed, paid the sum for which

the bills were drawn. In the ordinary course of business, there-

fore, the bankers to whom he delivered the bills and to whom
they were payable, were bound to credit him with tlie amount

received, and by these letters they in effect agreed to do so.

The money in the end was lost, not by any failure on the part of

Mackersy or of the party who had by the bills been ordered to pay

the amount to the bankers, the drawers, but by the insolvency

of the person in Calcutta who had actually received the proceeds

of the bills ; and this loss, the Court of Session has said, is to fall

upon the drawer.

The learned Judges below do not altogether agree as to the

ground upon which this judgment is founded. Lord GiLLlES thinks

that the contract of the bankers was to give the credit only upon

getting the payment themselves, which, as such transactions are

ahvays matters of account, would never happen ; that is, if he

means by payment, the receipt of the identical sum paid by the

acceptor. The Lord President, indeed, puts the case upon much

the same ground, saying that he could not hold that payment to

Alexander and Co. in Calcutta, was the same thing as payment

to the pursuer in Edinburgh. But Lord Fullarton rather relies

upon the admitted fact that the bankers did not discount the bills,

saying, that the result of the cases quoted was, that unless tliere

was some clear indication of the intention of the parties

at the *time that the bills remitted should be taken by [* 84'^]

the bankers on discount or terms equivalent to discount,

they must be treated as remitted to, and taken by, the bankers as

mere agents ; and that he thought that there was no such indication

in this case. And Lord Mackenzie says, the case turns upon this,

that the bankers did not agree to take the bills as payment in

India; and the interlocutor of Lord Moncrieff, in Campbell v.

The Royal Bank, upon which this decision now under considera-

tion appears to be principally rested, draws a distinction between

the cases which were cited and the case before him, because in

that case it must have been know i tliat the agent could not him-

self have received the raonev.

i
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Now, certainly, the present was not a case of discount, and there

was no such special contract as is referred to by Lord Mackenzie
;

and it must have been known to the appellant, that Messrs.

Eamsay and Co. could not themselves go to Calcutta and receive

the money. But none of these circumstances appears to me to be

necessary, in order to entitle the appellant to have credit with

Messrs. Ramsay for the proceeds oi those bills, actually paid

by his debtor, the acceptor of the bills. I cannot distinguish

this case from the ordinary transactions between parties liaving

accounts between them. If I send to my bankers a bill or draft

upon another banker in London, I do not expect that they will

themselves go and receive the amount, and pay me the proceeds;

but that they will send a clerk in tlie course of the day to the

clearing-house, and .settle the balances, in which my bill or draft

will form one item. If such clerk, instead of returning to the

bunkers with the balance, should a'uscund with it, can my bankers

refuse to credit me with the amount ? Certainly not. If

[* 849] the * bill had been drawn upon a person at York, the case

would have been the same ; aUliougb, instead of the

bankers employing a clerk to receive the amount, they would

probably employ their correspondent at York to do so ; and if such

correspondent received the amount, am I to be refused credit

because he afterwards became bankrupt whilst in debt to my
bankers ? If the balance were not in favour of my bankers, tlie

question would not arise ; so that my title to the credit would

depend upon the state of the account between my bankers and

their correspondent. The amount in money was received by the

correspondent of my bankers at York ; as between me and them,

it was received by them, and nothing which might subsequently

take place could deprive me of the right to have credit with them

for the amount.

If this be so in a transaction between London and Yoik, it must

l>e the same in one between Edinburgh and Calcutta, not by virtue

of any special contract, but as resulting from the letters which

raised the undertaking to procure payment of the bill, if it should

1)6 accepted and honoured, and to credit the proceeds. It was

accepted and honoured, and the proceeds received by those em-

ployed for the purpose by them ; and the appellant's title to ciedit

for the amount was thereby perfected. If there was any negli-

gence in the conduct of the ]^arties actually employed to receive
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the money, it could only affect those by whom they were so imme-

diately employed, for csrtainly they were not the agents of the

appellant : over them he had no control. The money received by

Alexander and Co. properly formed an item in the account between

them and Messrs. Coutts and Co., their employers. If a lar<i;er

balance had been due to them from Messrs. Coutts and

Co. than the * amount of the money so received, they [* 850]

would have been entitled to claim the whole, as in fact

they did retain part.

To solve the question in this case, it is not necessary to go

deeper than to refer to the maxim qui facit fcr aliiim, facit

jper se.

Tfamsay and Co. agreed, for consideration, to apply for payment

of the bill : they necessarily employed agents for that purpose, who

received the amount ; their receipt was in law a receipt by them,

and subjected them to all the consequences. The appellant, with

whom they so agreed, cannot liave anything to do with the conduct

of those whom they so employed, or with the state of the account

between different parties engaged m this agency.

These principles and these consequences were so much and so

properly felt, that they were scarcely disputed at the bar ; but

it was urged that the appellant had not put forward this case in

the proceeding in such a manner as to entitle him to the benefit of

it, I have for this purpose carefully examined the proceedings,

and I think the objection is not well grounded. The defence

states the fact of the two bills having l)een paid to Alexander and

Co., the agents of Coutts and Co. ; and the first plea in law raises

the question, that under the circumstances Messrs. Ramsay are

liable for the money so received. There is far too much in the

papers about negligence, but I think there is quite sufficient 'to

raise the question on which this case must depend ; namely, the

receipt by the agent being a receipt by the principal. The Lord

Ordinary appears to me to have taken a very correct view of the

case, in saying that both bills were paid to persons empowered by

the pursuers to receive payment ; at that moment the law

placed * them to the credit of the defender. On these [* 851]

grounds it appears to me that the interlocutors of the

Court should he reversed, and that of the Lord Ordinary substi-

tuted in its place.

]Mr. S. Cr^Jiivy: a ked if it was their Lordships' intention that the

.

appellant should have his costs in the Court below.

i
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Lord Campbell : We pronounce the judgment which ought to

have been pronounced by the First Division.

Lord Brougham : I have no doubt about this. I shall take no

part in the discussion on the merits, for I was not present at the

argument; but I have no doubt that, your Lordships feeling it

right to reverse the interlocutor of the Inner House, and to affirm

the interlocutor of the Lord Ordinary, the costs of the proceedings

in the Inner House ought to be given. You never give the costs

against a party coming to defend and sustain a decree in his favour

;

therefore the appellant never gets his costs here : but in this case

we are putting ourselves in the place of the Court below, and

giving those costs which the party ought to have had there I

think that is quite right.

Lord CoTTENHAM : We have affirmed the judgment of the Lord
Ordinary, and the necessary effect of our so doing is to give the

costs of the hearing in the Court below.

The following order was afterwards entered on the journals

:

" That the said interlocutors be reversed, and that the in-

[*852] terlocutor of the Lord Ordinary, of *the 21st December,

1839 (mentioned in the appeal), be affirmed. And it is

further ordered that the pursuers in the action in the Court of

Session (respondents here) do pay, or cause to be paid, to the

defender in such action (appellant here), the costs of the proceed-

ings incurred by liim in prosecuting the reclaiming note before the

first division of the Court of Session. And it is further ordered,

that the cause be remitted back to the Court of Session, to do

therein as shall be just and consistent with this judgm.ent."

Lords' Journals, 9th March, 1843.

ENGLISH NOTES.

Branch banks in general form, with the head office, but one corpora-

tion or firm. Prince v. Oriental Bank Corporation (P. C. 1878), 3

App. Cas. 325, 47 L. J. P. C 42.

It is no negligence for the corespondent to follow the ordinary course

of business. Russell v. Hanhey (1794), G T. R. 12, 3 R. R. 102.

AMEKICAN NOTES.

The question whether a liank is absohxtely liable for the negligence of its

correspondent bank, in making a collection at another and distant place, is

I
the subject of conflicting decisions in the United States. The state of the de-
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cisions is well summarized in one of the latest cases. First NaL Bank v.

Sjmif/ue, 34 Nebraska, ;518
; ;Jo Aiii. St. Rep. (J-14 ; 15 Lawyers' Reports Au-

notated, 498, as follows :
—

" The Courts, as well as the text-writers, differ widely upon the ques-

tion presented. It is held by the Courts of the United States, New
York, New Jersey, Ohio, Indiana, Minnesota, and perhaps others, following

the English cases, that where a note or bill is received for collection by a

bank, and by it remitted to a correspondent at a distance for presentment and
demand, the latter is the agent of the transmitting bank only, which will be

liable for the default of its correspondent. This view is also approved by

Mr. Daniel in his work on Negotiable Instruments, vol. i. 324. The leading

case holding thus is Allen v. Merchants' Bank, "22 Wend. 215; 34 Am. Dec.

289, in which, by a vote of fourteen to ten sena^tors, the opinion of Chancellor

Walworth in the same case was overruled, and which has then been followed

and approved by the Court of Appeals in numerous cases. It will be observed

too that since this-rule was adopted by the Supreme Court of the United States,

Hoover v. Wise, 91 U. S. 308, dissenting opinions were iiled by Justices Mil-

ler, Clifford, and Bradley. Mr. Freeman, in a note to Allen v. Merchants'

Bank, 34 Am. Dec. 315, while expressing a preference for the rule above stated,

says :
' The preponderance of authority is against the principal case, and in

favour of the rule that the liability of a bank, taking a note or bill for

collection which is payable at a distance, extends merely to the selection

of a suitable and competent agent at the place of payment, and to the

transmission of the paper to such agent with proper instructions, and that

the corresponding bank is the agent, not of the transmitting bank, but of the

holder, so that the transmitting bank is not liable for the default of the corre-

spondent, when due care has been used in selecting such correspondent. The

foregoing proposition is sustained by the following cases : Fnhens v. Mercan-

tile Bank, 23 Pickering (Mass.) 330 ; 84 Am. Dec. 59 ; Dorchester, Sfc. Bank v.

New England Bank, 1 Cushing (Mass.) 177; Jackson v. Union Bank, G Harris

& Johnson (Maryland), 121 ; Citizens' Bank v. Howell, 8 Maryland, 530 ; 63

Am. Dec. 714; East Haddam Bank v. Scovil, 12 Connecticut, 303; Lawrence v.

Stonington Bank, 6 Connecticut, 521 ; Millikin v. Shapleigh, 30 Missouri, 596

;

88 Am. Dec. 171 ; Daly v. Butchers', S^-c. Bank, 56 Missouri, 94 ; 17 Am. Rep.

663; ^tna Ins. Co. v. Alton City Ba7ik, 2'} Illinois, 243 ; 79 Am. Dec. 328;

Bank of LouhviUe v. First Nat. Bank, 8 Baxter (Tennessee), 101 ; 35 Am. Rep.

691 ; Guelich v. National St. Bank, 56 Iowa, 434: 41 Am. Rep. 110; Stacy v,

D<(ne Co. Bank, 12 Wisconsin, 629 ; Tiernan v. Commercial Bank, 7 Howard,

(Mississippi), 648; 40 Am. Dec. 83; Bowling v. Arthur, 34 Mississippi, 41;

Mechanics' Bank v. Earp, 4 Raw^e (Pennsylvania), 384 ;
Baldwin v. Bank of

Louisiana, 1 Louisiana Annual, 13; 45 Am. Dec. 72; Hyde v. Planters' Bank,

17 Louisiana, 560 ; 36 Am. Dec. 621 ; Bank of Lindsborg v. Ober, 31 Kansas,

599. The doctrine of these cases is expressly approved in ]\Iorse on Banking,

3d ed. c. 17. . . .

" Whatever may have been the reasons arising out of the business methods

existing at the time. Allen v. Merchants' Bank, 22 Wendell (New York), 215 ;
34

Am. Dec. 289. was decided, for the rule adopted therein, the reason for such a

I
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rule is wanting in view of the present changed conditions. Banks, as a general

rule, have now no facilities for making collections at distant points not en-

joyed by the business public at large. Formerly they may have enjoj'ed a

monopoly of information relative to location, names, and credits of banks at

distant or remote points. To-day, however, business men, by means of the

information derived from the press and the numerous directories at their

command, may collect their bills through the medium of banks at the place

of payment as cheaply, safely, and expeditiously as their local banks.

" The theory of those cases which hold the remitting bank liable is, that the

advantage of exchange between different points, is a sufficient inducement for

banks to assume the liability sought to be imposed. This may be conceded

so far as the inconvenience and costs of collection is concerned, but to us it

seems wholly inadequate as a consideration for an implied undertaking to

insure against loss on account of the fraud or insolvency of a coi-respondent.

" The Supreme Court of Tennessee, in Bank of Louisville v. First Nat. Bank,

8 Baxter, 101; 35 Am. Rep. 691, after a thorough examination of the cases

on the subject, summarizes as follows : ' The more reasonable and just con-

struction of the undertaking of the bank in which the bill is deposited for col-

lection is that when the bill is payable at another and distant place, the bank

so receiving the bill discharges itself of liability by transmitting the same, in

due time, to a suitable and reputable bank or other agent at the place of pay-

ment ; and in such case it is manifest that a subagent must be employed, and

the assent of the principal is implied, as it cannot be said that the receiving

bank was expected or bound to send one of its own officers to the distant

point of payment for the purpose of personally attending to the collection for

the very inadequate compensation usually paid to V)anks for such service.'

To the views thus expressed we give our unqualified assent."

To the same effect are also Bank v. Curmninfjs, 89 Tennessee, 609 ; 24 Am.
St. Rep. 618 ; .Etna ]ns. Co. v. Alton City Bank, 25 Illinois, 243 ; 79 Am. Dec.

328 ; Manuf. Nat. Bank v. Continental Bank, 148 Massachusetts, 553 ; 12 Am.
St. Rep. 598.

This view is very strongly advocated by Mr. Morse (Banks and Banking,

406-417), and he criticises the decision \\\ Allen \. Mercliants' Bank At con-

siderable length.

On the other hand, the English rule is followed in Streissgnth v. National, i,'c

Bank, 43 Minnesota, 50; 19 Am. St. Rep. 213; 7 Lawyers' Reports Annotated,

363, citing the principal case ; German Nat. Bank v. Burns, 12 Colorado, 539 ; 13

Am. St. Rep. 247 ; -V/. Nicholas Bank v. State Nat. Bank, 128 New York, 26 ; 13

Lawyers' Reports Annotated, 241 ; Simpson v. Wahlby, 63 Michigan, 439 ; Titus v.

Mechanics' Nat. Bank, 35 New Jersey Law, 588 ; Reeves v. Stale Bank. 8 Ohio St.

465 ; Wingate v. Mechanics' Bank, 10 Penn. St. 104 ; Am. Express Co. v. Haire, 21

Ind. 4 ; 83 Am. Dec. 334 ; Exchange Nat. Bank v. Third Nat. Bank, 112 United

States, 276 (expressly approving Van Wart v. Wooley, 3 B. & C. 439) ; and

Power V. First Nat. Bank, 61 Montana, 251 (approving the principal case),

— a very exhaustive review of the authorities. And see note to Allen v. Mer-

chants' Bank, 22 Wendell (New York). 215; 34 Am. Dec. 289, 307, and notes

to the cases cited above fvom the American Decisions, American Reports, and
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American State Reports, aud in 7 Lawyers' Reports Annotated, 856 ; 13 id.

241 ; 8 id. 42.

Mr. Daniel (Xeg. Inst. sect. 342) says, approving this Litter view: "Any
other rule opens the door to carelessness in the conduct of banking business,

which should be conducted with every safeguard to the customer wlio inti usts

his business to the keeping of such agents. If they are averse to dealing \\ ith

distant and unknown parties, they should decline undertaking the collection

or handling of the paper ; and if they assume it, they should do so for sxiffi-

cient compensation, and be held responsible." i

ESD OF VOL. m.
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NOTES
ON

ENGLISH RULING CASES
CASES IN 3 E. R. C.

i

3 E. R. C. 1, TAPLING v. JONES, 20 C. B. N. S. ItiG, 11 H. L. Cas. 290, 11

Jur. N. S. 309, 23 L. J. C. P. N. S. 342, 12 L. T. N. S. 555, 13 Week.

Rep. 617.

Easement of light and air.

Cited in Whelan v. R. 28 U. C. Q. B. 108, as to right to obstruct ancient

lights.

Cited in note in 15 E. R. C. 280, on necessity of purchaser observing re-

strictive stipulations as to light known to him.

— Structural changes affecting right.

Cited in City Xat. Bank v. Vslii Meter, 59 N. J. Eq. 32, 45 Atl. 280, holding

where complainant has acquired an easement over defendants land for tlie

ingress of light and air to a vvindoAV of his building, he does not surrender such

right by tearing down the old building for the pvirpose of erecting a new one

where it clearly appears from the plans for the new building tliat a window

will be in substantially the same place as the window in the old building.

National Provincial Plate Glass Ins. Co. v. Prudential Assur. Co. L. R. 6 Ch.

Div. 757, 46 L. J. Ch. X. S. 871, 37 L. T. N. S. 91, 26 Week. Rep. 26, holding

any substantial alteration in the plans of the window destroys the right; Dicker v.

Popham, 63 L. T. N. S. 379, holding mere change in use of a room will not

deprive party of his riglit to access of light; Newson v. Pender, L. R. 27 Ch.

Div. 43, 52 L. T. N. S. 9, 33 Week. Rep. 243, 3 Eng. Rul. Cas. 57; Scott v.

Pape, L. R. 31 Ch. Div. 554, 55 L. J. Ch. N. S. 426, 54 L. T. N. S. 399, 34

Week. Rep. 465, 50 J. P. 645; Ecclesiastical Comrs. v. Kino, L. R. 14 Ch. Div.

213, 49 L. J. Ch. N. S. 529, 42 L. T. N. S. 201, 28 Week. Rep. 544; Greenwood

V. Hornse;^, L. R. 33 Ch. Div. 471, 55 L. J. Ch. N. S. 917, 55 L. T. N. S. 135,

35 Week. Rep. 163,—holding the mere alteration of a building containing

ancient lights without evidence of intention to abandon does not imply an

abandonment of the statutory right under the Prescription Act.

Distinguished in Heath v. Bucknall, L. R. 8 Eq. 1, 38 L. J. Ch. N. S. 372, 20

L. T. N. S. 549, 17 Week. Rep. 755, holding where owner of a building hav-

ing ancient lights replaces them by new, larger windows, the court will not

interfere by injunction to restrain the owner of the servient tenement from

obstructing; Fowlers v. Walker, 49 L. J. Ch. N. S. 598, 42 L. T. N. S. 356,

249
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28 Week. Rep. 579, holding easement lost where cottages were pulled down

and warehouse was erected, windows whereof were not proven to have been

same.

Disapproved in Lanfranchi v. Mackenzie, L. R. 4 Eq. 421, 36 L. J. Ch. N. S.

518, 16 L. T. N. S. 114, 15 Week. Rep. 614, holding plaintiff not entitled to

easement of increased light by reason of change in use of premises.

— Prescriptive right.

Cited in Feigenbaum v. Jackson, 8 B. C. 417, holding a right to the access and

use of light to a house cannot be acquired under the Prescription Act by the

lapse of time during which the owner of the house or his occupying tenant

is also occupier of the land over which the right would extend; Re Cockburn, 27

Ont. Rep. 450, as to necessity of the enjoyment of easement of light resting

on right; Colls v. Home & Colonial Stores [1904] A. C. 179, 73 L. J. Ch. N. S.

484, 53 Week. Rep. 30, 90 L. T. N. S. 687, 20 Times L. R, 475, as to time in

which acquired under Prescription Act; C'ourtauld v. Legh, L. R. 4 E.xch. 126,

38 L. J. Exch. N. S. 45, 19 L. T. N. S. 737, 17 Week. Rep. 466; Jordeson

V. Sutton, S. & D. P. Gas Co. [1898] 2 Ch. 614, 67 L. J. Ch. N. S. 666, 79

L. T. N. S. 478, 47 Week. Rep. 222, 63 J. P. 137, 14 Times L. R. 567; Wheaton
V. Maple, [1893] 3 Ch. 48, 62 L. J. Ch. N. S. 963, 69 L. T. N. S. 208, 41 Week. Rop.

077,—as to right to ancient liglits depending on positive enactment.

Distinguished in Hall v. Evans, 42 U. C. Q. B. 190, holding to entitle one to

easement of light he must have enjoyed the access or use of the light at the same
place for the statutory period.

— Remedy for obstruction.
»

Cited in Straight v. Burn, L. R. 5 Ch. 163, 39 L. J. Ch. N. S. 289, 22 L. T.

N. S. 831, 18 Week. Rep. 243, as to equitable protection of; Aynsley v. Glover,

44 L. J. Ch. N. S. 523, L. R. 10 Ch. 283, 32 L. T. N. S. 345, 23 Week.
Rep. 457, 3 Eng, Rul. Cas. 19, affirming 43 L. J. Ch. N. S. 777, L. R. 18 Eq.

544, 31 L. T. N. S. 219, 23 Week. Rep. 47, holding enlarged windows need not
be diminished to original size to get injunction.

Prescription.

Cited in Simpson v. Godmanchester Corp. [1897] A. C. 696, 66 L. J. Ch. N. S.

770, 77 L. T. N. S. 409, holding an easement, exercised for the benefit of the

dominant estate, is not invalid merely because from the very nature of the

right its exercise by the dominant estate confers some benefit upon other tene-

ments; American Bank Note Co. v. New York Elev. R. Co. 129 N. Y. 252,
29 N. E. 302, holding when a trespasser defends by setting up a prescriptive

right if he fails to show such right to the extent of the user claimed and proved
his defense fails.

Increasing .servitudes.

Cited in Frechette v. La Compagnie Manufacturiere de St. Hyacinthe, L.

R. 9 App. Cas. 170, 53 L. J. P. C. N. S. 20, 50 L. T. N. S. 62, holding where
plaintiffs, being entitled to a flow of water from their land, executed certain
works which had the effect of accumulating the volume of water, they had
no right to demand a free course for the increase of water sent down by them.

Right to change easement.
Cited in note in 15 L.R.A. 04. on right to change casement.
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S E. R. C. 19, AYNSLEY v. GLOVER, 44 L. J. Ch. N. S. 523, L. R. 10 Ch.

283, 32 L. T. N. S. 345, 23 Week. Rep. 457, affirming the decision of the

Master of the Rolls, reported in 43 L. J. Ch. N. S. 777, L. R. 18 Eq.

544, 31 L. T. N. S. 219, 23 Week. Rep. 147.

Prescriptive ancient lights.

Cited in Backus v. Smith, 5 Ont. App. Rep. 348, as to acquirement by pre-

scription; Smith V. Baxter [1900] 2 Ch. 138, 69 L. J. Ch. N. S. 437, 48 Week.
Rep. 458, 82 L. T. N. S. 650, as to establishing title under lost grant.

Cited in note in 3 E. R. C. 33, on prescriptive right to ancient lights.

The decision of the Master of the Rolls was cited in Attj-.-Gen. v. Queen

Anne Garden & Mansions Co. 60 L. T. N. S. 759, 37 Week. Rep. 572, holding

light required for a special purpose is not protected under the Prescription

Act unless .it has been previously used for that special purpose or a like

purpose or there is a reasonable probability of its being so used; Moore v. Hall,

L. R. 3 Q. B. Div. 178, 47 L. J. Q. B. N. S. 334, 38 L. T. N. S. 419, 26 Week.

Rep. 401, holding right to ancient lights not to be measured by purpose for

which light was actually used.

^Abandonment by structural change.

Cited in Dicker v. Popham, 63 L. T. N. S. 379; Warren v. Brown [1900]

2 Q. B. 722, 69 L. J. Q. B. N. S. 842, 49 Week. Rep. 208, 83 L. T. N. S. 318,

16 Time's L. R. 549; Colls v. Home & Colonial Stores [1904] A. C. 179, 73 L.

J. Ch. N. S. 484, 53 Week. Rep. 30, 90 L. T. N, S. 687, 20 Times L. R. 475,—

as to abandonment of, by change of use of room; Fowlers v. Walker, 49 L. J.

Ch. N. S. 598, 42 L. T. N. S. 356, 28 Week. Rep. 579, holding where the building

was torn down and there was no evidence as to the position of the ancient lights

the easement was lost.

The decision of the Master of the Rolls was cited in Greenwood v. Hornsey,

L. R. 33 Ch. Div. 471, 55 L. J. Ch. N. S. 917, 55 L. T. N. S. 135, 35 Week.

Rep. 163, holding the mere alteration of a building containing ancient lights

without evidence of intention to abandon does not imply an abandonment of

the stattitory right under the Prescription Act.

Prescription under statute.

Cited in Re Cockburn, 27 Ont. Rep. 450; Dalton v. Angus, L. R. 6 App. Cas.

740, 50 L. J. Q. B. N. S. 689, 10 Eng. Rul. Cas. 98,—on easements under Pre-

scription Acts'; Gardner v Hodgson's Kingston Brewery Co. [1903] A. C. 229,

72 L. J. Ch. N. S. 558, 52 Week. Rep. 17, 88 L. T. N. S. 698, 19 Times L. R.

458, as to Prescription Act not taking away any modes of acquiring easements.

Effect upon casement of unity of possession.

Cited in note in 1 Brit. Rul. Cas. 477, on effect upon easement of unity of

possession.

Injunction to protect easements.

Cited in note in 3 E. R. C. 54, 74, on right to enjoin obstruction of ancient

light.

The decision of the Master of the Rolls was cited in Mattlage v. New York

Elev. R. Co. 67 llow. Pr. 232, 14 Daly, 1, holding that elevated railway company

may be prevented by injunction from erecting stair cases over streets that

intersect line of railroad which causes interception of light; Sklitzsky v. Cran-

ston, 22 Ont. Rep. 590, holding injunction will issue to prevent obstruction to

use of a way; Starkie v. Richmond, 155 Mass. 188, 29 N. E. 770; Lynch v.

Union Inst, .for Sav. 159 Mass. 306, 20 L.R.A. 842, 34 N. E. 364; Greer v.
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Van Meter, 54 N. J. Eq. 270, 33 Atl. 794; Hall v. Evans, 42 U. C. Q. B. 190;

Stanley v. Shrewsbury, L. R. 19 Eq. 616, 44 L. J. Cli. N. S. 389, 32 L. T. N.

S. 248, 23 Week. Rep. 678; Holland v. .Worley, L. R. 26 Ch. Div. 578, 54

L. J. Ch. N. S. 268, 50 L. T. N. S. 526, 32 Week. Rep. 749, 49 J. P. 7; Martin

V. Price [1894] 1 Ch. 276, 63 L. J. Ch. N. S. 209, 7 Reports, 90, 70 L. T. N. S.

202, 42 Week. Rep. 262,—as to when injunction will issue.

— Mandatory writ to remove building.

The decision of the Master of the Rolls was cited in Tucker v. Howard,

128 Mass. 361, holding a court of equity will not compel an innocent plaintiff,

whose right of passageway has been encroached upon by the building of a wall

therein to his substantial injury, to sell his right at a valuation ; but will compel

the wrongdoer to restore the premises, as nearly as possible, to their original

condition; Levi v. Worcester Consol. Street R. Co. 193 Mass. 116, 78 N. E. 853,

holding injunctive mandate to restore condition of easement will not be granted

if oppressive; Institution for Savings v. Puffer, 201 Mass. 41, 87 N. E. 563,

to the point removal of erections wrongfully placed on land of person,

if act has been done innocently and injury by removal would be greatly dis-

proportionate to any gain to plaintiff, removal would not lie ordered but plaintiff

would be left to remedy at law.

The decision of the Master of the Rolls was disapproved in Mackey v.

Scottish Widow's Fund Assur. Soc. Ir. Rep. 10 Eq. 114, holding court may
order removal of completed building when it obstructs ancient lights.

— Damages in lieu of injunction.

The decision of the Master of the Rolls was cited in Cooper v. Laidler

[1903] 2 Ch. 337, 72 L. J. Ch. N. S. 578, 51 Week. Rep. 539, as to when court

will give damages instead of granting an injunction.

3 E. R. C. 37, YATES v. JACK, 12 Jur. N. S. 305, 35 L. J. Ch. N. S. 539, L. R. 1

Ch. 295, 14 L. T. N. S. 151, 14 Week. Rep. 618, reversing the decision of

the Vice Chancellor, reported in 13 L. T. N. S. 17.

Ancient lights.

Cited in Burke v. Smith, 69 Mich. 380, 8 L.R.A. 184, 37 N. W. 838, as to the

presumption to right to light; Martin v. Headon, L. R. 2 Eq. 425, 35 L. J. Ch.

N. S. 602, 12 Jur. N. S. 387, 14 L. T. N. S. 585, 14 Week. Rep. 723, holding there

is no distinction between right to light and air in regard to town and country

houses; Dicker v. Popham, 63 L. T. N. S. 379, as to effect of change of use of

premises on right to light.

— Quantity of light prescribed.

Cited in Hackett v. Baiss, L. R. 20 Eq. 494, 45 L. J. Ch. N. S. 13; Lanfranchi
V. Mackenzie, L. R. 4 Eq. 421, 36 L. J. Ch. N. S. 518, 16 L. T. N. S. 114, 15 Week.
Rep. 614,—as to amount of the user; Calcraft v. Thompson, 15 Week. Rep. 387,

as to quantum of injury before the courts will interfere by granting relief gen-

erally; Ambler v. Gordon [1905] 1 K. B. 417, 74 L. J. K. B. N. S. 185, 53 Week.
Rep. 300, 92 L. T. N. S. 96, 21 Times L. R. 205, holding sufficient amount of

light for ordinary purposes all that plaintiff could acquire by prescription.

Criticised in Gort v. Clark, 18 L. T. N. S. 343, 16 Week. Rep. 569, on right to

light beyond user.

— For special uses of building.

Cited in Younge v. Shaper, 27 L. T. N. S. 643, 21 Week. Rep. 135, holding the
right conferred by statute is an absolute indefeasible right to the enjoyment of
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light without reference to the purpose for which it is used; Cooper v. Stralcer,

L. R. 40 Ch. Div. 21, 58 L. J. Ch. N. S. 26, 59 L. T. N. S. 849, 37 Week. Rep. 137,

holding right conferred by statute is an absolute indefeasible right to llie en-

joyment of the light without reference to the purpose for which it has been

used; Warren v. Brown [1900] 2 Q. B. 722, 69 L. J. Q. B. N. S. 842, 49 Week.
Rep. 206, 83 L. T. N. S. 318, 16 Times L. R. 549, [1902] 1 K. B. 15, 71 L. J. K.

B. N. S. 12, 50 Week. Rep. 97, 85 L. T. N. S. 444, 18 Times L. R. 55, holding as

the plaintiff's ancient lights had been substantially interfered with by the de-

fendant's building, and the user of the plaintiff's premises for the purpose of a

special business requiring much light was not unreasonable, tlie plaintiffs were

entitled to damages for the interference.

— Enlargements and structural changes.

Cited in Rolason v. Levy, 17 L. T. N. S. 641, as to duty of person intending to

build so as to possibly obstruct ancient lights to give notice; Aynsley v. Glover,

L. R. 18 Eq. 544. 43 L. J. Ch. N. S. 777, 31 L. T. N. S. 219, 23 Week. Rep. 147.

L. R. 10 Ch. 283, 44 L. J. Ch. N. S. 523, 23 Week. Rep. 459, 32 L. T. N. S. 345, 3

Eng. Rul. Cas. 19, holding where owner of a building having ancient lights en-

larges or adds to the number of windows, he does not thereby preclude himself

from obtaining an injunction to restrain an obstruction of the ancient lights;

Moore v. Hall, L. R. 3 Q. B. Div. 178, 47 L. J. Q. B. N. S. 334, 38 L. T. N. S. 419.

26 Week. Rep. 401, liolding reasonable pi'ospective alterations should be con-

sidered.

— Proof of obstruction to light.

Cited in Senior v. Pawson, L. R. 3 Eq. 330, 15 Week. Rep. 220, as to the

evidence necessary to show obstruction to.

— Injunctive relief.

Cited in Dent v. Auction Mart Co. L. R. 2 Eq. 238, 35 L. J. Ch. N. S. 555, 12

Jur. N. S. 447, 14 L. T. N. S. 827, 14 Week. Rep. 709, holding in order to support

an injunction to restrain obstructions of light and air, it is generallj' necessary

and sufficient that the case be one in which substantial damages would be re-

covered in law; Lawrence v Horton, 59 L. J. Ch. N. S. 440, 62 L. T. N. S. 74!i.

38 Week. Rop. 555, holding a mandatory injunction will be granted for the re-

moval of a building which obstructs ancient lights, notwithstanding that such

building has been completed before the issue of the writ in the action; Colls v.

Home & Colonial Stores [1904] A. C. 179, 73 L. J. Ch. N. S. 484, 53 Week. Rep.

30, 90 L. T. N. S. 087, 20 Times L. R. 475 (reversing [1902] 1 Ch. 302, 71 L. J.

Ch. N. S. 146, 50 Week. Rep. 227, 85 L. T. N. S. 701, 18 Times L. R. 212) ; Smith

V. Baxter [1900] 2 Ch. 138, 69 L. J. Ch. N. S. 437. 48 Week. Rep. 458, 82 L. T.

N. S. 650; Higgins v. Betts [1905] W. N. 104 [1905] 2 Qi. 210, 74 L. J. Ch. N.

S. 621, 53 Week. Rep. 549, 92 L. T. N. S. 850, 21 Times L. R. 552,—as to form of

injunction against obstruction; Hulley v. Security Trust & S. D. Co. 5 Del. Ch.

578, as to when injunction will lie for obstruction to light and air.

Form of injunction against wrong use of right.

Cited in Atty.-Gen. v. Colney Hatch Lunatic Asylum, L. R. 4 Ch. 146, 38 L. J.

Ch. N. S. 265, 19 L. T. N. S. 708, 17 Week. Rep. 240, as to form of injunction to

restrain a nuisance.

Injunction to protect legal rights or easements.

Cited in Warren & F. R. Co. v. Clarion Land & Improv. Co. 54 Pa. 28, to tlie

point that fact that damage by erection of building was completed before bill

tiled does not prevent relief by mandatory injunction: Hall v. Evans, 42 U. C.
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Q. B. 190, as to its issuing when a clear legal right is invaded and there is no

adequate compensation in damages; Sklitzsky v. Cranston, 22 Ont. Rep. 590, as

to it issuing to prevent closing of a way.

3 E. R. C. 48, KELK v. PEARSON, L. R. 6 Ch. 809, 24 L. T. N. S. 890, 19 Week.

Rep. G65, affirming 19 Week. Rep. 269.

Prescriptive aiiiovmt of ancient lights.

Cited in Carter v. Grasett, 14 Ont. App. Rep. 685, as to the right to acquire

by deed not differing from that acquired by prescription; Dickinson v. Harbottle,

28 L. T. N. S. 186, as to amount of diminution in light and air necessary in order

to warrant injunction; Stanley v. Shrewsbury, L. R. 19 Eq. 616, 44 L. J. Ch.

N. S. 389, 32 L. T. N. S."248, 23 Week. Rep. 678, as to the amount of light possess-

or of ancient lights is entitled to; Scott v. Pape, L. R. 31 Ch. Div. 554, 55 L. J.

Ch. N. S. 426, 54 L. T. N. S. 399, 34 Week. Rep. 465, 50 J. P. 645 ; Colls v. Home
& Colonial Stores [1904] A. C. 179, 73 L. J. Ch. N. S. 484, 53 Week. Rep. 30, 90

L. T. N. S. 687, 20 Times L. R. 475; Leech v. Schweder, L. R. 9 Ch. 463, 43 L. J.

Ch. N. S. 487, 30 L. T. N. S. 586, 22 Week. Rep. 633; Kine v. Jolly 11905] 1 Ch.

480, 74 L. J. Ch. N. S. 174, 53 Week. Rep. 462, 92 L. T. N. S. 209, 21 Times L.

R. 128; London Brewery Co. v. Tennant, L. R. 9 Ch. 212, 43 L. J. Ch. N. S. 457,

29 L. T. N. S. 755, 22 Week. Rep. 172,—holding prescription act did not alter

nature and extent of light prescribable.

Cited in note in 3 Eng. Rul. Cas. 47, on extent of right to ancient light.

Cited in Joyce Nuis. 60, on general doctrine as to easements of light, air, and
prospect.

— Interference and obstruction.

Cited in Warren v. Brown [1900] 2 Q. B. 722, 69 L. J. Q. B. N. S. 842, 49 Week.
Rep. 206, 83 L. T. N. S. 318, 16 Times L. R. 549, [1902] 1 K. B. 15, 71 L. J. K.

B. N. S. 12, 50 Week. Rep. 97, 85 L. T. N. S. 444, 18 Times L. R. 55, denying that

ordinary conditions of ordinary property is the measure of the easement;

Ecclesiastical Conns, v. Kino, L. R. 14 Ch. Div. 213, 49 L. J. Ch. N. S. 529, 42

L. T. N. S. 201, 28 Week. Rep. 544, as to what constitutes material interference

with.

Grant of apparent easements.
Cited in Ruetsch v. Spry, 14 Ont. L. Rep. 233, holding where a person has pur-

chased a house having apparent and continuous enjoyment of the lights he cannot

be deprived of it by act of person from whom he purchased.

3 E. R. C. 57, NEWSON v. PENDER, 52 L. T. N. S. 9, 33 Week. Rep. 243, af-

firming the decision of the Vice Chancellor reported in L. R. 27 Ch. Div. 43.

Abandonment of ancient lights by change in buildings.
Cited in City Nat. Bank v. VanMeter, 59 N. J. Eq. 32, 45 Atl. 280, holding

right not surrendered by tearing down old building for the purpose of erecting

a new one where it clearly appears from the plans for the new building that a

window will be in substantially the same place as was the Avindow of the old

building; Scott v. Pape, L. R. 31 Ch. Div. 554, 54 L. J. Ch. N. S. 914, 53 L. T.

N. S. 598 (affirmed in 55 L. J. Ch. N. S. 426, 54 L. T. N. S. 399, 34 Week. Rep.
-165, 50 J. P. 645), holding no alteration in the plane of the windows of the
dominant tenement eitlier by advancing or setting back the building will destroy
the right so long as the owner of the dominant tenement can show that he is

using through the new apertures in the wall of the new buiMin? the same or a
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substantial part of the same light which passed through the old apertures into

the old building; Smith v. Baxter [1900] 2 Ch. 138, 69 L. J. Ch. N. S. 437, 82 L.

T. N. S. 650, 48 Week. Rep. 458, holding in an action to restrain the obstruction

of ancient lights in respect of premises which have been rebuilt, evidence of the

plaintiff's intention to preserve ancient lights upon the rebuilding is unnecessary.

Undertaking for damages to avoid interlouctory injunction.

The decision of the Vice Chancellor was cited in New Vancouver Coal Co. v.

Esquimalt & N. R. Co. 6 B. C. 222, holding an undertaking as to damages ought
to be given by a plaintiff who obtains an interlocutory order for an injunction

not only when the order is made ex parte but even when it is made upon hearing

both sides.

When injunction will be granted.

Cited in notes in 13 E. R. C. 108, on injunction to restrain breach of covenant;

13 E. R. C. 116, as to when interlocutory injunction will be granted; 15 E. R. C.

280, 281, on granting of mandatory injunction on interlocutory application.

3 E. R. C. 76, BLADES v. HIGGS, 20 Q. B. N. S. 214, 11 H. L. Cas. 621, 11 Jur.

N. S. 701, 34 L. J. C. P. N. S 286, 12 L. T. N. S. 615, 13 Week. Rep. 927, af-

firn.ing the decision of the Court of Exchequer Chamber, reported in 13 C.

B. N. S. 844, which affirms the decision of the Court of Common Pleas, re-

ported in 12 C. B. N. S. 501.

Property in animals ferae naturae.

Cited in Payne v. Sheets, 75 Vt. 335, 55 Atl. 656; State v. Mallory, 73 Ark.

236, 67 L.R.A. 773, 83 S. W. 955, 3 Ann. Cas. 852,—holding the ow'ner of land has,

by virtue of such ownership, a special property right to take fish and wild game

upon his own land subject to the limitation that it must always yield to the

State's ownership and title held for the purposes of regulation and preservation

for the common use; Long Point Co. v. Anderson, 18 Ont. App. Rep. 401; The

Frederick Gering, Jr. v. R. 27 Can. S. C. 271,—as to right of property in wild

animals.

The decision of Court of Exchequer Chamber was cited in Aldrich v Wright, 53

N. H. 398, 16 Am. Rep. 339, as to man having no absolute property in wild ani-

mals.

— As dependent on soil ownership of place of killing or taking.

Cited in James v. Wood, 82 Me. 173, 8 L.R.A. 448, 19 Atl. 160; Vroom v.

Tilly, 99 App. Div. 516, 91 N. Y. Supp. 51; R. v. Petch, 38 L. T. N. S. 788, 14 Cox,

C. C. 116; Rexroth v. Coon, 15 R. I. 35, 2 Am. St. Rep. 863, 23 Atl. 37,—holdmg

in obtaining possession of an animal ferae naturae, no title is gained by one who

when so obtaining possession is a trespasser; Long Point Co. v. Anderson, IS

Ont. Rep. 487, holding deer shot by defendant on his own land belonged to him;

R. V. Townley, L. R. 1 C. C. 315, 40 L. J. Mag. Cas. N. S. 144, 24 L. T. N. S.

517, 19 Week. Rep. 725, 12 Cox, C. C. 59, holding animals ferae nature killed

upon the soil become the absolute property of owner of soil.

Cited in 1 Washburn, Real Prop. 6th ed. 16, on landowner's property in wild

game killed thereon.

Distinguished in R. v. Roe, 22 L. T. N. S. 414, 11 Cox, C. C. 554, holding one

picking up a wounded partridge in a dying state on the land of another not

guilty under an indictment charging him with stealing "one dead partridge."

The decision of the Court of Common Pleas was cited in Sterling v. Jackson,
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69 Mich. 488, 13 Am. St. Rep. 405, 37 N. W. 845, holding owner of fee to land

has exclusive right of fowling upon his own land.

Retaking property by force.

Cited in Graham v. Green, 10 N. B. 330; Com. v. Donahue, 148 Mass. 529, 2

L.R.A. 623, 12 Am. St. Rep. 591, 20 N. E. 171,—holding one whose property is

Avrongfully taken by another may thereupon retake it from him, using no more

than reasonable force; Napier v. Ferguson, 18 N. B. 255 (dissenting opinion), as

to the right.

Right of trespasser to take possession of property.

Cited in Elwes v. Brigg Gas Co. L. R. 33 Ch. Div. 562, 55 L. J. Ch. N. S. 734,

55 L. T. N. S. 831, 35 Week. Rep. 192, as to the right.

3 E. R. C. 88, GUNDRY v. FELTHAM, 1 T. R. 334, 1 Revised Rep. 215.

License by necessity to enter on land.

Cited in Little v. Ince, 3 U. C. C. P. 528, as to pleading license.

— Pursuit of noxious animal.

Cited in Aldrich v. Wright, 53 N. H. 398, 16 Am. Rep. 339, as to right to enter

upon land of another for purpose of killing mischievous vermin.

— Fox hunting.

Distinguished in Paul v. Summerhayes, L. R. 4 Q. B. Div. 9, 48 L. J. Mag. Gas.

N. S. 33, 27 Week. Rep. 215, 39 L. T. N. S. 574, 14 Cox, C. C. 202, holding a

huntsman in fresh pursuit of a fox is not justified in forcing an entry upon land

against the wijl of the owner.

Demurrer.
Cited in Christmas v. Russell, 5 W^all. 290, 18 L. ed. 475, holding it admits all

such matters of fact as arc sufficiently pleaded.

3 E. R. C. 93, ABERDEEN ARCTIC CO. v. SUTTER, 4 Macq. H. L. Gas. 355, 6

L. T. N. S. 229, 10 Week. Rep. 516, affirming the decision of the Lord Ordi-

nary, reported in 12 Sc. Sess. Cas. 2d series 470.

Right to fish.

Cited in notes in 60 L.R.A. 511, on right to fish; 12 E. R. C. 189, on p\iblic

right of fishing in navigable and tidal waters.

3 E. R. C. 108, MAY v. BURDETT, 10 Jur. 692, 16 L. J. Q. B. N. S. 64, 9 Q. B. 101.

Liability of owner or keeper of vicious or wild animals.
Cited in Gooding v. Chutes Co. 155 Cal. 620, 23 L.R.A.(N.S.) 1071, 102 Pac.

819, 18 Ann. Cas. 671, holding that owner of camel which is used for purposes

of exhibition is bound to keep it in such manner as will absolutely prevent

occurrence of injury; Kelley v. Killourey, 81 Conn. 320, 129 Am. St. Rep. 220,

70 Atl. 1031, 15 Ann. Cas. 163, holding that one who provokes dog so that he

bites him cannot recover damages therefor, even under section 4487 of General

Statutes; Montgomery v. Koester, 35 La. Ann. 1091, 48 Am. Rep. 253, 1 Am. Neg.

Cas. Ill, holding that one who keeps dangerous animal knowing it to be such is

bound at his peril to keep him safe from hurting innocent persons; Scott v.

Grover, 56 Vt. 499, 48 Am. Rep. 814, 1 Am. Neg. Cas. 37, holding that injury

caused by bull not known to be vicious escaping to adjoining owner's land

t»:irough gap in fence that such owner should repair is not giound for action by
such adjoining owner; Parrott v. Barney, 2 Abb. (U. S.) 197, Fed. Cas. No.
10,773; Garlick v. Dorsey, 48 Ala. 220; Parsons v. Manser, 119 Iowa, 88, 62
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L.R.A. 132, 97 Am. St. Rep. 283, 93 N. W. 86; Vredenburg v. Behan, 33 La. Ann.
627, 1 Am. Neg. Gas. 349; Hill v. Balls, 27 L. J. Exch. N. S. 45, 2 Hurlst. & N.
299, 3 Jur. N. S. 592, 5 Week. Rep. 740,—as to the liability of owner; Bormann v.

Milwaukee, 93 Wis. 522, 33 L.R.A, 652, 67 N. \\. 924, holding an employee as-

sumes the risk of injury by elk and deer kept by his employer, when he voluntarily

engages to work inside of the enclosure in which they are kept; Filburn v. Pooph'"?;

Palace & Acquarium Co. L. R. 25 Q. B. Div. 258, 59 L. J. Q. B. N. S. 471, 38 Week.
Rep. 706, 55 J. P. 181, holding owner of elephant keeps the animal at his own risk

:

Baker v. Suell, [1908] 2 K. B. 825, 2 B. R. C. 1, 77 L. J. K. B. N. S. 1090, 24 Times
L. R. 811, 52 Sol. Jo. 681, holding that owner of dog known to be savage is liable

for injury done by dog, even though immediate cause of injury is intervening act

of third person.

Cited in note in 2 Brit. Rul. Cas. 1421, on liability of keeper of dangerous ani-

mal in absence of negligence on his part.

Cited in 2 Cooley Torts, 3d ed. 694, on liability for injuries by vicious ani-

mals; 2 Cooley Torts, 3d ed. 706, on liability for injury by wild beast; 1 Kinkead
Torts, 504, on liability for injury to person by animals ferae naturae; 1 Kinkead
Torts, 505, as to when owner or keeper is liable for injury to person by domestic

animals; 1 Thompson Neg. 776, on liability of keeper of wild and vicious ani-

mals; 1 Thompson Neg. 774, on liability of keeper of animals for injury by them.

— Ground of liability.

Cited in Woodbridge v. Marks, 5 App. Div. 604, 40 N. Y. Supp. 728, holding

that for injuries caused by bite of vicious dog owned by defendant action may
be maintained without showing negligence; MoUoy v. Stai'in, 113 App. Div. 852,

99 N. Y. Supp. 603, holding that keeper of wild animal, with knowledge of

vicious propensity, is liable for injuries caused by it, without reference to his

negligence and contributory negligence of person injured; Lynch v. McNally, 7

Daly, 126, holding action for injury caused by vicious dog not founded upon

negligence but upon ground to harbor such an animal and to allow him to go

freely about shows such a disregard for safety of others as to partake of the

character of a wilful wrong; Earl v. VanAlstine, 8 Barb. 630, holding owner only

liable on ground of some actual or presumed negligence; Nevill v. Laing, 2 B. C.

100, holding in an action for damages caused by the bite of a dog the "mis-

chievous animal's act" does not preclude the defendant from showing the peaceful

character of the dog, or his ignorance of its vicious disposition, but only raises a

rebuttable presumption against him.

— Burden of proof.

Cited in Hussey v. King, 83 Me. 568, 22 Atl. 476, holding in action under stat-

ute to recover for an injury done by a dog kept by the defendant the plaintiff

need not allege and prove in the first instance his own due care in the matter;

Brooks V. Taylor, 65 Mich. 208, 31 N. W. 837; Popplcwell v. Pierce, 10 Gush.

509,—holding a declaration charging that the defendant wrongfully kept a

horse accustomed to bite mankind and that defendant knew it need not aver

that the injury complained of was received through the defendant's negligence

in keeping the horse.

— Scienter.

Cited in Decker v. Gammon, 44 Me. 322, 69 Am. Dec. 99, 1 Am. Neg. Cas. 300,

holding that owner of domestic animal is not liable for injury done by it unless

he knew that animal was accustomed to do mischief, provided animal was

rightfully in place where injury was done; Emmons v. Stevane, 77 N. J. L. 570,

Notes on E. R. C—17.
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24 L.R.A.(N.S.) 458, 73 Atl. 544, 18 Ann. Cas. 812, holding that scienter need

not be precisely similar, but that it is substantially so will 'suffice; Marble v.

Ross, 124 Mass. 44; Speckmann v. Kreig, 79 Mo. App. 376; DeGray v. Murray,

69 N. J. L. 458, 55 Atl. 237; Muller v. McKesson, 73 N. Y. 195, 29 Am. Rep. 123;

Molloy V. Starin, 191 N. Y. 21, 16 L.R.A.(N.S.) 445, 83 N. E. 588, 14 Ann. Cas.

57; Kelly v. Tilton, 2 Abb. App. Dec. 495; Van Rensselaer v. Bouton, 3 Keyes,

260; Mann. v. Weiland, 81* Pa. 243, 4 W. N. C. 6, 34 Phila. Leg. Int. 77; Meibus

V. Dodge, 38 Wis. 300, 20 Am. Rep. 6; Vital v. Titrault, Montreal L. Rep. 4 S. C.

204; Wilmot v. Vanwart, 17 X. B. 456; Twigg v. Ryland, 62 Md. 380, 50 Am.

Rep. 226,—holding owner of vicious animal with knowledge of its propensities

liable for damages done by it; Woolf v. Chalker, 31 Conn. 121, 81 Am. Dec.

175, holding if a dog becomes mischievous and inclined to injure property his

owner is bound to restrain him on the first notice and is liable for any injury

he may thereafter commit to property of any kind; West Chicago Street R. Co.

V. Walsh, 78 111. App. 595; Moss v. Pardridge, 9 111. App. 490,—holding owner of

domestic animal not liable unless he has notice of its vicious propensities; Wood
V. Vaughan, 28 N. B. 472; Price v. Wright, 35 N. B. 26,—holding that gist of

action for injury by vicious dog is keeping of animal after knowledge of vicious-

ness; McKenzie v. Blackmore, 19 N. S. 203, to the point that gist of action for

injury by dog, is not keeping of animal, but keeping it after knowledge of its

viciousness; Smith v. Cook, L. R. 1 Q. B. Div. 79, 45 L. J. Q. B. N. S. 1^2, 33 L.

T. N. S. 722, 24 Week. Rep. 200, 2 Eng. Rul. Cas. 551, holding scienter is only

evidence on question of negligence in keeping animal of bad propensities and

is not decisive of it.

Cited in 1 Thompson Neg. 778, 799, on necessity for proving scienter in case

of injury done by vicious animal.

Presumption of negligence in use of dangerous instrumentalities.

Cited in Memphis Consol. Gas & Electric Co. v. Letsoii, 68 C. C. A. 453, 135

Fed. 969, holding a company Avhich for the purposes of gain creates or carries

a deadly current of electricity must take care of it, and if it gets away because

the wires are out of order and enters a residence and kills a customer without

any fault on his part negligence is presumed and the company is bound to ex-

culpate itself; Fletcher v. Rylands, L. R. 1 Exch. 265, 35 L. J. Exch. N. S. 154,

12 Jur. N. S. 603, 14 Week. Rep. 799, 1 Eng. Rul. Cas. 236^ L. R. 3 H. L. 330,

4 Hurlst. & C. 263, 37 L. J. Exch. N. S. 161, 19 L. T. N. S. 220, holding one who
for his own purposes brings upon his land and collects and keeps there anything

likely to do mischief if it escapes, is prima facie answerable for all the damage

which is the natural consequence of its escape.

3 E. R. C. 125, WARD v. HOBBS, L. R. 4 App. Cas. 13, 48 L. J. Q. B. N. S. 281,

40 L. T. N. S. 73, 27 Week. Rep. 114, affirming the decision of the Court of

Appeal, reported in 47 L. J. Q. B. N. S. 90, L. R. 3 Q. B. Div. 150, 37 L. T.

N. S. 654, 26 Week. Rep. 151, which reverses the decision of the Court of

Queen's Bench, reported in L. R. 2 Q. B. Div. 331, 46 L. J. Q. B. N. S. 473.

Implied warranties and caveat emptor.

Cited in Peters v. Planner, 11 Times L. R. 169, as to effect of sale of goods

"with faults."

Cited in notes in 34 L.R.A.(N.S.) 701, on warranty on sale of diseased ani-

mals; 23 Eng. Rul. Cas. 499, on implied extension from circumstances of express

warranty of quality of goods sold.
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Cited in Benjamin Sales, 5th ed. 1019, on liability for breach of warranty of

soundness of animals.

Distinguished in Clarke v. Army & Navy Co-op. Soc. [in03] 1 K. B. 155, 72

L. J. K. B. N. S. 153, 88 L. T. N. S. 1, 19 Times L. E. 80, holding where vendor

of a tin containing disinfectant powder knew that it was likely to cause danger

to the person opening it, unless special care was taken and the danger was not

such as would presumably be known to or appreciated by the purchaser that in-

dependent of any warranty it was duty of vendor to warn purchaser of the

danger.

The decision of the Court of Appeal was cited in Doyle v. Union P. E. Co. 147

U. S. 413, 37 L. ed. 223, 13 Sup. Ct. Rep. 333, holding that in absence of warranty

tenant' takes risk of house being habitable; Milliken v. Chapman, 75 Me. 306, 46

Am. Rep. 386, holding that in cases of sale of commercial paper rule of caveat

emptor applies; Bowe v. Hunking, 135 Mass. 380, 46 Am. Rep. 471, holding that

landlord is not liable to tenant for injury from falling of defective stair, where

tenant had opportunity to inspect at time of living and landlord supposed stair

was safe.

— Sale at fair or market.

Cited in Gill v. M'Dowell, [1903] 2 Ir. K. B. 463, as to implied representations

in sale made at a fair.

Cited in Benjamin Sales, 5th ed. 633, on implied conditions on sale of diseased

animals in public market.

Action for breach of statutory duty.

Cited in Rothwell v. Milner, 8 Manitoba L. Rep. 472, holding where no specific

right is created and vested in the plaintiff for his own benefit and advantage,

and no specific duty in favor of the plaintiff has been imposed, but the statute

merely prohibits a thing from being done under a penalty for doing it, an ac-

tion for damages is not maintainable; The Eugene F. Moran, 212 U. S. 466, 53

L. ed. 600, 29 Sup. Ct. Rep. 339, holding that breach of rule that does not lead

to injury does not make such wrongdoer liable for tort of third person merely

because observance of rule might have prevented tort.

Distinguished '

in The Eugene M. Moran, 96 C. C. A. 144, 170 Fed. 928,

holding that scow in tow may be charged with contributory fault for collision

with another vessel of tow because of her failure to comply with rules as to

lights adopted by supervising inspector of steam vessels.

Concealment of facts as fraud.

Cited in note in 6 Eng. Rul. Cas. 813, on nondisclosure of material facts as

ground for rescission of contract.

Cited in Benjamin Sales, 5th ed. 490, on effect of failure to disclose defects in

property sold; Benjamin Sales, 5th ed. 491, on fraud in sale of goods "with all

faults."

3 E. R. C. 138, BLO\yER v. GREAT WESTERN R. CO. 41 L. J. C. P. N. S. 268,

L. R. 7 C. P. 655.

Liiability of common carrier of animals or other thins of inherent risk.

Cited in Prussia, 88 Fed. 531, holding it not liable for loss resulting from in-

herent quality or defect of the thing carried; Swiney v. American Exp. Co. 144

Iowa, 342, 115 N. W. 212, holding that carrier of animal is prima facie liable

when at time of delivery of animal to carrier it is in good condition and in injured

condition at destination; Louisville, N. 0. & T. R. Co. v. Bigger, 66 Misc. 319, 6 So.
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234, holding that carrier is not liable for injury to animal inflicted upon itself pro-

vided suitable means of transportation was furnislied and proper care exercised;

Richardson v. Chicago & N. W. R. Co. 61 Wis. 596, 21 N. W. 49, on liability of

carrier for injury to live stock; Rexford v. Smith, 52 N. H. 355, 13 Am. Rep. 42;

Roussel V. Aumais, Rap. Jud. Quebec, 18 S. C. 474; Nugent v. Smith, L. R. 1

C. P. Div. 423, 45 L. J. Q. B. N. S. 697, 1 Eng. Rul. Cas. 218; Kendall v. London

& S. W. R. Co. L. R. 7 Exch. 373, 41 L. J. Exch. N. S. 184, 26 L. T. N. S. 735,

20 Week. Rep. 886,—holding carrier not liable for injuries caused by inherent

propensities of the animals.

Cited in notes in 37 L. ed. U. S. 294, on duty and liability as carrier of live

stock; 5 Eng. Rul. Cas. 343, on exemption arising from inherent vice or natural

deterioration.

Cited in 4 Elliott Railr. 2d ed. 298, 300, on nonliability of carrier for injuries

to live stock arising from inherent nature of stock; 1 Hutchinson Car. 3d ed.

344, 357, on difference in liability of carrier of live stock based on their inherent

nature; Porter Bills of L. 155, 156, on liability of carrier for injury to live

stock occurring out of propensities of animals carried; Porter Bills of L. 184, on

shipper's liability to carrier for injury by goods of dangerous character; 1 Thomas
Neg. 2d ed. 230, on carrier's noninsurance against injured goods due to inherent

defects or undisclosed dangers.

Liability of bailee for inherent risks.

Cited in Charcst v. Manitoba Cold Storage Co. 17 Manitoba L. Rep. 539, hold-

ing it not liable if damages arise from an intrinsic principle of decay, naturally

inherent in the commodity.

As to wliat goods railroads are common carriers.

Cited in 4 Elliott Railr. 2d ed. 150, as to what goods railroads are common
carriers.

3 E. R. C. 143, MURPHY v. MANNING, L. R. 2 Exch. Div. 307, 46 L. J. ]\Iag.

Cas. N. S. 211, 36 L. T. N. S. 592, 25 Week. Rep. 540.

Cruelty to animals.

Cited in Com. v. Lewis, 7 Pa. Co. Ct. 558, 47 Phila. Leg. Int. 58. 25 W. N. C.

432, holding wanton or cruel ill treatment or abuse of animals imder the stat-

ute is where pain is inflicted without necessity or good reason to justify the act.

— Operations on domestic animals.

Cited in Ford v. Wiley, L. R. 23 Q. B. Div. 203, 58 L. J. Mag. Cas. N. S. 145,

61 L. T. N. S. 74, 37 Week. Rep. 709, 16 Cox, C. C. 683, 53 J. P. 485, holding

operation of dehorning cattle cruelty under statute.

Distinguished in Lewis v. Ferraor, L. R. 18 Q. B. Div. 532, 56 L. J. Mag. Cas.

N. S. 45, 56 L. T. N. S. 236, 35 Week. Rep. 378, 16 Cox, C. C. 176, 51 J. P. 371,

holding a person who, with reasonable care and skill, performs on an animal a
painful operation, which is customary and is performed bona fide for the pur-

pose of benefiting the owner by increasing the value of the animal, is not guilty

of the offense of cruelly ill-treating, abusing or torturing the animal within
the meaning of the statute, even though the operation is unnecessary and use-

less.

3 E. R. C. 151, HOUGHTON v. FRANTCLIN, 1 L. J. Ch. 231, 24 Revised Rep. 201,

1 Sim. & Stu. 390.

Commencement of annuities nnder will.

Cited in Wjggin v. Swett, 6 Met. 194. 39 Am. Dec. 716, holding when an
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annuity is given by will with the direction that it be paid quarter yearly, the
first payment is to be paid at the end of three months after the testator's

death; Sullivan v. Winthrop, 1 Sunm. 1, Fed. Cas. No. 13,600; Einbocker v. Ein-

becker, 62 111. App. 616; Henry v. Henderson, 81 Miss. 743, 63 L.R.A. 616, 33
So. 960; Cooke v. Meeker, 42 Barb. 533; Bennet v. Hart, 30 Phila. Leg. Int. 132;

Trott V. Wheaton, 5 R. I. 353; Kearney v. Cruikshank, 117 N. Y. 95, 22 N. E.

580,—^holding if no time is stated in the will they commence from date of tes-

tators death.

Cited in 2 Thomas Estates, 1534, on commencement of annuity from date of

testator's death.

3 E. R. C. 155, BLEWITT v. ROBERTS, 1 Craig & Ph. 274, 10 L. J. Ch. N. S.

342, 5 Jur. 979, 10 Sim. 491.

Duration of annuities.

Cited in Goodyear Shoe Machinery Co. v. Dancel, 56 C. C. A. 300, 119 Fed.

692, holding that under contract by which assignee of patent agreed to pay to

assignor in each year while such patent "remains in force as valid patent sum
of $5000 as annuity" right to such payments does not cease on death of assignor;

Bates V. Barry, 125 Mass. 83, 28 Am. Rep. 207, holding that clause in will read-

ing "I order that $500 per year for ten years be paid over to" A, in equal quarterly

payments gives A annuity contingent on his living so long and not legacy pay-

able in instalments; Re Forster, Ir. L. R. 23 Eq. 269, holding if a testator create

an annuity de novo in favor of a particular person without words of limitation

and without reference to any particular property as charged therewith the

annuity is merely for the life of the annuitant; Barden v. Meagher, Ir. Rep. 1

Eq. 246, holding a simple gift of annuity not previously existing in absence of

a sufficient expression of contrary intention creates an annuity for life of legatee

only; Warren v. Wright, 12 Ir. Ch. Rep. 401, construing a certain annuity as a

perpetual one; Drew v. Barry, Ir. Rep. 8 Eq. 260; Whitten v. Hanlon, Ir. L. R.

16 C. L. 298,—construing annuity as one for life; Stokes v. Heron, 12 Clark &
F. 161, 9 Jur. 563, 3 Eng. Rul. Cas. 160, as to duration of annuity when gift

does not refer to any particular property; Blight v. Hartnoll, L. R. 19 Ch. Div.

294, 51 L. J. Ch. N. S. 162, 45 L. T. N. S. 524, 30 Week. Rep. 513, holding the

mere want of limitation of the last gift of an annuity does not show that the

last taker is to have more than a life annuity.

Cited in note in 3 E. R. C. 184, 185, on presumption that testamentary annuity

is intended to be for life of annuitant.

Distinguished in Bent v. Cullen, L. R. 6 Ch. 235, 40 L. J. Ch. N. S. 250, 19 Week.

Rep. 368, holding Avhere a testator gave to his wife £50 a year to be paid out of

the interest, dividends, and produce arising from his personal property, and gave

after her decease the said £50 to his two daughters and his granddaughter or

the survivors it was a gift to the survivors of the principal which would produce

the annuity of £50.

3 E. R. C. 160j STOKES v. HERON, 12 Clark & F. 161, 9 Jur. 563.

Duration of annuities.

Cited in Barden v. Meagher, Ir. Rep. 1 Eq. 246, as to when perpetual and when

limited; Drew v. Barry, Ir. Rep. 8 Eq. 260; Sullivan v. Galbraith, Ir. Rep. 4 Eq.

582,—construing certain annuity as one for life; Hill v. Potts (Rattey), 31 L. J.
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Ch. N. S. 380, 8 Jur. N. S. 555, 5 L. T. N. S. 787, 10 Week. Rep. 439, 2 Johns.

& H. 634, holding where a testator gave all his property to R. except 500£ a

year, which he gave to H. the 500£ a year was given to H. in perpetuity.

Cited in note in 3 E. R. C. 184, 185, on presumption that testamentary an-

nuity is intended to be for life of annuitant.

Gift of corpus to produce annuity as gift of fund itself.

Cited in Huston v. Read, 32 N. J. Eq. 591, holding where an intention to give

a perpetual annuity is apparent in the will, the legatee will be held entitled to

the fund itself; Evans v. Walker, L. R. 3 Ch. Div. 211, 25 Week. Rep. 7, holding

when there is a gift of an annuity to one for life, or to several for lives, and then

a gift afterwards to another person, without any restriction, the last taker is

to have the capital from which the annuity was produced; Re Taber, 51 L. J. Ch.

N. S. 721, 46 L. T. N. S. 805, 30 Week. Rep. 883, on words indicating property

from which an income is to be derivable, being an implied gift of the property;

Bent V. Cullen, L. R. 6 Ch. 235, 40 L. J. Ch. N. S. 250, 19 Week. Rep. 308;

Coward v. Larkman, GO L. T. N. S. 1,—holding gift of the produce of a particular

fund, whether it be interest or dividends is a gift of the principal in perpetuity;

Audsley v. Horn, 1 De G. F. & J. 226, 29 L. J. Ch. N. S. 201, 6 Jur. N. S. 205, 8

Week. Rep. 150 (affirming 26 Beav. 195, 28 L. J. Ch. N. S. 293), as to when ab-

solute interest in personalty is created by will.

liife or perpetual gifts.

Cited in Williams v. McConico, 36 Ala. 22, holding where property whether

real or personal, is limited to one and his children there being no children, either

when the will is made or when it takes effect the absolute property vests in the

parent; Pinckney v. Pinckney, 1 Bradf. 269, holding that where entire interest

in bequest is limited over on contingency first taker does not get unqualified

ownership and effect of restriction is to render first taker incapable of defeating

limitation by any act of his own.

Persons comprised in "issue"' or like words descriptive of class.

Cited in Clifford v. Brooke, Ir. Rep. 10 C. L. 179, as to when estate tail is

created; Re Hutchinson, 55 L. J. Ch. N. S. 574, 54 L. T. N. S. 527, holding "such

issue" (of first takers) in a provision covering failure of first takers to appoint

referred to all issue and not only to those to whom appointment might effect-

tively have been made; Noblett v. Litchfield, 7 Ir. Ch. Rep. 575, holding if in a

settlement there is contained a power of appointment to' a class, and in default

of appointment the estates are given over, the existence of the power does not

prevent the vesting of the gifts and those persons to whom the estate is limited

take vested interests, subject to be divested by execution of power of appoint-

ment.

Costs.

Cited in Re Goodlmc, 6 Ont. Pr. Rep. 87, as to costs on appeal being recoverable

out of estate.

3 E. R. C. 186, LONG v. HUGHES, 1 De G. & Sm. 364, 7 L. J. Ch. 105.

Abatement of legacies and annuities.

Cited in Ashton v. Ross [1900] 1 Ch. 162, 69 L. J. Ch. N. S. 192, 48 Week. Rep.

264, 81 L. T. N. S. 578, holding an annuitant under a will where the estate is

insufficient is entitled to receive as from the death of the testator a dividend in

proportion to the capitalized value of the annuity.
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3 E. R. C. 189, STAFFORD v. BUCKLEY, 2 Ves. Sr. 170.

Inheritable and alienable annuities.

Cited in Meason's Estate, 4 Watts, 341, as to annuity granted out of person-

alty being personal hereditament; Hamilton v. Cadwakider, 3 Scrg. & R. 519, as

to annuity granted out of fee descending to heirs and not executors; Re Rivett-

Carnac, L. R. 30 Ch. Div. 136, 54 L. J. Ch. N. S. 1074, 53 L. T. N. S. 81, 33 Week.
Rep. 837, as to when grantee may alienate; Maharana Fattehsangji, etc., v.

Dessai Kallianraiji, etc., L. R. 1 Ind. App. 34, as to what constitutes mere per-

sonal annuity.

Cited in note in 8 E. R. C. 230, on construction of grant of annuity.

Ijimitation over of personal chattel.

Cited in Cooper v. Cooper, 2 Brev. 355, holding personal chattel may not be

given to one for life and on failure of issue remainder over to another by an

executory devise; Rathbone v. Dyckman, 3 Paige, 9, holding that limitation over

to mother, in case of death of daughter without issue, is valid as to personal

estate.

Failure of "issue."

Cited in Anderson v. .Jackson, 16 Johns. 382, 8 Am. Dec. 330: Paterson v. EUi.s,

11 Wend. 259; Davidson v. Davidson, 8 N. C. (1 Hawks) 163; Hauer v. Shitz. 3

Yeates, 205; Henry v. Archer, Bail. Eq. 535; Clifton v. Haig, 4 Desauss, Eq. 330;

Moffat V. Strong, 10 Johns. 12,—as to difference in the effect on devise of realty

and bequest of personalty of a limitation upon "dying without issue; " Hall v.

Chaffee, 14 N. H. 215, holding an indefinite failure of issue means the period where

the issue or descendants of the first taker shall become extinct, whenever that

shall happen, sooner or later.

Rule of construction as to words used more than once in a will.

Cited in Tomlinson v. Nickell, 24 W. Va. 148; Lloyd v. Rambo, 3.") Ala. 709,—

holding a word having a technical legal meaning, when accompanied in one clause

by a context which shows an intention that it should be understood in a different

sense, and used in another distinct clause, in reference to a different subject.

without such explanatory context, must receive in the latter clause its tech-

nical meaning.

Limitation of estates tail in chattels.

Cited in Deane v. Hansford, 9 Leigh, 253, holding limitation over of personalty

after limitation to person and heirs of his body, void; Bailey v. Seabrook, Rich.

Eq. Cas. 419, as to limitation of one fee estate after another being void; Henry

v. Archer, Bail. Eq. 535, Riley Ch. 247, holding that under bequest of personalty

to child and is^ue and on its death without living issue, to others, issue living at

child's death take as purchasers.

Election by married woman.
Cited in Pratt v. Taliaferro, 3 Leigh, 419, as to when valid at common law.

Rents as realty.

Cited in Hopkins v. Hopkins, 3 Ont. Rep. 223, holding rent issuing out of land

is a tenement, and partakes of the nature of land and devise thereof was avoided

by interest of attesting witness.

Estate.

Cited in Lambert v. Paine, 3 Cranch, 97, 2 L. ed. 377, holding it comprises both

land and inheritance.
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Assignments at common law.

Cited in Iloyle v. Logan, 15 N. C. (4 Dev. L.) 492, on cliampertousness of as-

signments at common law.

Cited in 3 Page Contr. 1934, on ineffectiveness of assignment of contract at

common law.

Power to sell trust property.

Cited in 2 Beach Trusts, 1066, on manner in which power to sell trust estate

is conferred on trustee; 1 Devlin Deeds, 3d ed. 755, on power of sale of trustees

as appendant to legal estate or collateral.

3 E. R. C. 197, PHILLIPS v. GUTTERIDGE, 3 Ge G. J. & S. 332. 8 Jur. N. S.

1196, 32 L. J. Ch. N. S. 1, 11 Week. Rep. 12, affirming the decision of the Vice

Chancellor, reported in 4 De G. & J. 531.

Annuities cliarged on corpus.

Cited in Einbecker v. Einbecker, 162 111. 267, 44 N. E. 426; Delaney v. Van-

Aulen, 84 N. Y. 16,—holding intention of testator is to be determined before

making up deficiency in annuity out of corpus of estate; Pearson v. Helliwell,

L. R. 18 Eq. 411, 31 L. T. N. S. 159, 22 Week. Rep. 839, holding where an an-

nuity is, by will, expressly cliarged on the corpus of an estate, subsequent

words tending to show fliat the testator contemplated tbat it should abate in

the event of the income of the property being insudicient, did not deprive an-

nuitant of the right to have the corpus applied to making good any deficiency

of income to meet the annuity.

Distinguished in Machray v. Higgins, 8 Manitoba L. Rep. 29, holding where

testator's intention was to charge the payment of the annuity upon each year's

income, a deficiency of one year could not be made up from the surplus of

another.

Extinguishment of mortgage as extinguishment of debt.

Cited in note in 18 Eng. Rul. Cas. 562, on merger of mortgage in fee.

The decision of the Vice Chancellor was cited in Dean v. Macarthur, 9 Man-
itoba L. Rep. 391; Finlayson v. Mills, 11 Grant, Ch. (U. C.) 218; Eraser v. Gunn,

29 Grant, Ch. (U. C.) 13; Hart v. McQueston, 22 Grant, Ch. (U. C.) 133,—as to

when payment of mortgage extinguishes debt.

3 E. R. C. 202, CARMICHAEL v. GEE, L. R. 5 App. Cas. 588, 49 L. J. Ch. N. S.

829, 43 L. T. N. S. 227, 29 Week. Rep. 293.

Maliing up depleted or deficient annuity funds.

Cited in Merritt v. Merritt, 48 N. J. Eq. 1, 21 Atl. 128; Alm»n v. Lewin, 5

Can. S. C. 514; Koch v. Heisey, 26 Ont. Rep. 87; Merritt v. Wright, 21 N. B.

135,—holding if there is a direct legacy of an annuity then prima facie the

annuitant is entitled to have that made good, not only out of the income but
out of the capital unless there are words sufficient to cut down the claim of the

person to the annuity only; Re Irwin, 4 D. L. R. 803, holding that where from
will testator's intention appears to be that annuities should be charged only

upon income of his estate, corpus cannot be charged therewith ; Kimball v.

Cooney, 27 Ont. App. Rep. 453, holding that will directing executors to take so

much of estate as will make $200 per year and put it at interest, which amount
is to be paid to widow yearly, empowers use of corpus of estate if necessary
for purpose of making payment; Willson v. Tyson, 61 Md. 575; Re Campbell
[1902] 1 K. B. 113, 71 L. J. K. B. N. S. 160, 85 L. T. N. S. 708, 18 Times L. R.



265 NOTES ON ENGLISH RULING CASES. [3 E. R. C. 215

86,—as to deficiency being made up out of corpus if income is insufficient; Re
McKenzie, 4 Out. L. Rep. 713, holding that under will directing executor to make
up deficiency to annuitants when there are funds to do it with, corpus of an-
nuity fund may be resorted to.

Distinguished in Machray v. Higgins, 8 Manitoba L. Rep. 29, holding wliere

intention of testator was to charge the payment of the annuity upon each
years income, a deficiency could not be made upon from the surplus of another
year.

3 E. R. C. 215, TULLETT v. ARMSTRONG, 9 L. J. Ch. N. S. 41, 4 Myl. & C. 390,

affirming the decision of the Master of the Rolls, reported in 1 Beav. 1, 2

Jur. 912, 8 L. J. Ch. N. S. 19, 4 Myl. & C. 377.

Restraints upon anticipation of estate to woman.
Cited in Nixon v. Rose, 12 Gratt. 425, holding a bequest of slaves to trustees

for the separate use of a married daughter, placing the disposition of such

property in the discretion of the trustees, prevented the alienation of the prop-

erty by the cestui que trust during coverture; Borden v. James, 40 N, S. 48,

holding the restraint on alienation imposed on the separate property of a mar-

ried woman did not apply to the provisions of her will; Hutchinson v. Maxwell,

100 Va. 169, 57 L.R.A. 384, 93 Am. St. Rep. 944, 40 S. E. 655, on the right to

restrain the alienation of separate estate by a married woman; Baggett v. Meux,

13 L. J. Ch. N. S. 228, 1 Colly. Ch. Cas. 138, 8 Jur. 391, holding a restraint against

anticipa,tion on a gift of real estate to a married Avoman in fee for her separate

use was valid; Hauser v. St. Louis, 28 L.R.A. (N.S.) 426, 96 C. C. A. 82, 170

Fed. 906, holding that limitation upon power of alienation may be imposed upon

grant of fee in trust for married woman.

Cited in note in 28 L.R.A. (N.S.) 428, on validity of limitation upon power of

alienation imposed upon equitable estate of married woman.

Cited in 1 Beach Trusts, 651, 653, on limitations of married woman's equitable

estate; Underbill Am. Ed. Trusts, 371; 1 Beach Trusts, 667, 668, 670, 671,—on

restraints upon anticipation of married women.

The decision of the Master of the Rolls was cited in Cook v. Kenncrly, 12 Ala.

42, to the point that separate estate may be so secured to married woman, that she

has no power to alienate it; Robinson v. Randolph, 21 Fla. 629, 58 Am. Rep. 692,

holding a restraint on the right of a daughter to dispose of her real estate may be

annexed to the separate equitable estate although the devise took effect while she

was feme sole; Reid v. Safe Deposit & T. Co. 86 Md. 464, 38 Atl. 899, holding the

income of a trust in the hands of a trustee was not subject to attachment for the

debts of the widow, where a restraint was in the trust on anticipation ; Re Bo%vn,

L. R. 27 Ch. Div. 411, 53 L. J. Ch. N. S. 881, 50 L. T. N. S. 796, 33 Week. Rep. 58,

holding a restraint on anticipation did not invalidate an absolute devise in trust

for the use of a married woman ; Cruger v: Cruger, 5 Barb. 225, 4 Edw. Ch. 433, on

right to restrain the anticipation of a separate estate to the use of a married

woman; Scarborough v. Borman, 9 L. J. Ch. N. S. 48, 4 Myl. & C. 377, 4 Jur. 38;

Averett v. Lipscombe, 76 Va. 404; Christian v. Keen, 80 Va. 369,—on right to

impose a restraint on power of married woman to alienate an estate to her

separate use; Stogdon v. Lee [1891] 1 Q. B. 661, 60 L. J. Q. B. N. S. 669, 64 L. T.

N. S. 494 39 Week. Rep. 467, 55 J. P. 533, on a restraint upon anticipation as of

no effect unless the estate is given for the separate use of the woman; Re

Teague, L. R. 10 Eq. 564, 22 L. T. N. S. 742, 18 ^Veek. Rep. 752; Re Ellis, L. R.
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17 Eq. 409, 43 L. J. Ch. N. S. 444, 22 Week. Rep. 448,—on the effect of a restraint

on anticijxxtion on an absolute gift for the separate use of a married woman.

The decision of the Master of the Rolls was distinguished in Brown v. Macgill,

87 Md. 161, 39 L.R.A. 806, 67 Am. St. Rep. 334, 39 Atl. 613, holding a woman could

not in contemplation of marriage create a trust for herself reserving the incom(»,

without liability to creditors or power of anticipation.

— Suspension on becoming discovert.

Cited in Radford v. Carwile, 13 W. Va. 572, on death of husband as vesting in

married woman an absolute right to separate estate fees of restraints on antici-

pation; Re Wheeler [1899] 2 Ch. 717, 68 L. J. Ch. N. S. 663, 81 L. T. N. S. 172,

48 Week. Rep. 10, 15 Times L. R. 545, holding the restraint on anticipation of

estate to separate use of a married woman was removed by the death of the

husband.

The decision of the Master of the Rolls was cited in Martin v. Fort, 27 C. C. A.

428, 54 U. S. App. 316, 83 Fed. 19; Temple v. Ferguson, 110 Tenn. 84, 100 Am. St.

Rep. 791, 72 S. W. 455,—holding the death of a husband of a woman having a

separate estate to her ,sole and separate use, vested such estate in her absolutely.

— Revival of restraints upon a subsequent marriage.

Cited in Phillips v. Grayson, 23 Ark. 769, holding a gift of a slave in trust for

the benefit of a married daughter of the testatrix, to be held by her during life

for her separate use, did not on the death of her first husband with a subse-

quent remarriage become subject to the debts of the second husband; Cole v.

O'Neill, 3 Md. Ch. 174, holding a restriction in a settlement of property by a

husband upon his wife, for her separate use free from any control of her husband

was operative as against the marital rights of her second husband; Staggers v.

Matthews, 13 Rich. Eq. 142; Brown v. Foote, 2 Tenn. Ch. 255; Burdick v. God-

dard, 11 R. I. 516,—holding the restraints upon anticipation imposed upon an

estate to a married woman for her separate use were upon her remarriage after

the death of her first husband, revived.

Cited in 2 Beach Trusts, 1274, on making restraint on married woman's power

of alienation operative during future marriages.

The decision of the Master of the Rolls Avas cited in Hawkes v. Hubbard, L.

R. 11 Eq. 5, 40 L. J. Ch. N. S. 49, 23 L. T. N. S. 642, 19 Week. Rep. 117, holding

that a trust to a married woman for her separate use, without power of anticipa-

tion was revived on her remarriage after the death of her husband.

Restraint against cliarge of separate estate.

The decision of the Master of the Rolls was cited in Clarke v. Windham, 12 Ala.

798, on right to enforce a limitation on a will on a married woman's right to

charge an estate separate to her use with her debts or those of husband.

Restrictions on right of alienation.

Cited in Lampert v. Haydel, 96 Mo. 439, 2 L.R.A. 113, 9 Am. St. Rep. 358, 9

S. W. 780, holding a father on a devise of property for the use of his sons
might restrain the alienation of the income thereof.

The decision of the Master of the Rolls was cited in Roberts v. Stevens, 84 Me.
325, 17 L.R.A. 266, 24 Atl. 873, holding a testator might so give his son the annual
income for life from a trust estate so that the life tenant cannot alienate;

Harding v. St. Louis L. Ins. Co. 2 Tenn. Ch. 465, holding a trust deed creating
a trust for the benefit of the grantor was inefl'ective.

Creation of inalienable separate estate in married women.
Cited in Fears v. Brooks, 12 Ga. 195, holding a will hv its terms created a
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separate estate in married daughters of testator, not subject to alienation; Beau-

fort V. Collier, 6 Humph. 487, 44 Am. Dec. 321, holding same in case of a devise

in a will for the use of testator's sister; Cooney v. Woodburn, 33 Md. 320, on

the creation of a separate estate for the use of a married woman.
Cited in 1 Beach Trusts, 648, on separate estate of married woman in equity.

The decision of the Master of the Rolls was cited in McNeill v. Arnold, 17 Ark.

154, holding that trust in slaves conveyed to trustee for separate use of wife, and

upon her death to be divided among heirs, is executed upon her deatli and action

for recovery of slaves must be brought in name of heirs; Bristol v. Skerry, 64 N.

J. Eq. 624, 54 Atl. 135; Metropolitan Bank v. Taylor, 53 Mo. 444, (dissenting

opinion),—on the creation of a separate estate for the use of a married woman.
The decision of the Master of the Rolls was distinguished in Hughes's Estate,

7 W. N. C. 539, 36 Phila. Leg. Int. 2S6, holding where, upon the youngest daughter

coming of age, the estate was to be divided among them to their separate use

free of debts of husbands, the daughters married at such time would take subject

to the restraint on anticipation.

The decision of the ^Master of the Rolls was disapproved in Funk's Estate, 144

Pa. 444, 22 Atl. 965, 28 W. N. C. 557, 48 Phila. Leg. Int. 462, (affirming 9 Pa. Co.

Ct. 113, 27 W. N. C. 473, 47 Phila. Leg. Int. 465), holding the marriage of a

cestui que trust of a fund devised for her separate use vested such fund in her

absolutely.

Rights of married woman with reference to separate estate.

Cited in Whitesides v. Cannon, 23 Mo. 457, holding where a trust is created for

a married woman's separate use she might contract debts chargeable to her

separate estate; Nix v. Bradley, 6 Rich. Eq. 43, holding the marriage of a

woman having an absolute interest in property for her separate use would not

attach the marital rights of the husband to it; Child v. Pearl, 43 Vt. 224, holding

a parol gift by a husband to wife of a house for her sole and separate use was

not affected by her subsequent remarriage after death of first husband; Place v.

Spawn, 7 Grant, Ch. (U. C.) 409, holding the trustees of an estate to the separate

use of a married woman might under her direction execute a mortgage on the

trust property for the purpose of raising funds; Adams v. Loomis, 24 Grant, Ch.

(U. C.) 242, holding a wife might make a valid conveyanct of her separate estatt-

without her husband joining therein; Robert v. West, 15 Ga. 122; Nickell v.

Handly, 10 Gratt. 336; Racouillat v. Sansevain, 32 Cal. 376,—on right of mar-

ried woman to deal with her separate estate as a feme sole; Castree v. Shotwell, 73

N. J. Eq. 590, 68 Atl. 774, holding that property held in trust for married daughter

of testator cannot be subjected to payment of attorney fees for services in advising

her as to management of fund.

The decision of the Master of the Rolls was cited in Adams v. Gamble, 12

Ir. Ch. Rep. 102; Maiben v. Bobe, 6 Fla. 381,—holding a married woman might

dispose of an estate devised to her separate use as a feme sole there being as

restrictions on her so doing; Liptrot v. Holmes, 1 Ga. 381, holding that on death

of feme covert, intestate, her separate estate vests in her legal representatives;

Phillips V. Graves, 20 Ohio St. 371, 5 Am. Rep. 675, holding the separate estate

of a married woman was chargeable with the purchase price of a piano pur-

chased by her and for which she acknowledged herself indebted; Hooton v. Ran-

som, 6 Mo. App. 19, holding that where note is executed by married woman and

husband, court of equity has,—after she becomes discovert no jurisdiction to

reject her separate property to payment of note, as remedy is at law; Moore v.

Jackson, 22 Can. S. C. 210, holding the separate estate of a married woman was
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chargeable witli the payment of notes executed by her; Noyes v. Blakeman, 3

Sandf. 531; Sims v. Georgetown College, 1 App. D. C. 72,—on the nature and

extent of a married woman's interest in an estate to her separate use; Scott v.

Scott, 13 Ind. 225, on the right of a married woman to alienate her separate

estate; Wilson v. Bailer, 3 Strobh. Eq. 258, 51 Am. Dec. 678, on a gift to the sole

and separate use of a woman as being good as against an after-taken husband;

Fitzpatriek v. Dryden, 30 N. B. 558, holding that courts of equity treat feme

covert as feme sole with respect to property held for her separate use; Taylor v.

Meads, 34 L. J. Ch. N. S. 203, 4 De G. & S. 597, 5 New Reports, 348, 11 Jur.

N. S. 166, 12 L. T. N. S. 6, 13 Week. Rep. 394; Wright v. Garden, 28 U. C. Q. B.

609,—on right of married woman to deal with her separate estate as a feme

sole.

Termination of coverture as affecting married woman's rights.

Cited in Clapji v. Ingraham, 126 Mass. 200, on married woman's disabilities as

terminating with her coverture.

Husband as trustee for wife.

The decision of the Master of the Rolls was cited in Kent v. Kent, 20 Ont. Rep.

445, holding a conveyance by husband of lands direct to his wife made him a

trustee thereof for her benefit.

3 E. R. C. 243, HOPE v. CARNEGIE, L. R. 4 Ch. 264, 20 L. T. N. S. 5, 17 Week.
Rep. 363, affirming the decision of the Vice Chancellor, reported in L. R. 7

Eq. 254.

Right to appeal on a question of costs.

Cited in Sancton v. Reed, 27 N. B. 1, holding an appeal would not lie from a re-

fusal of court to allow costs where the question of costs rested in the discretion

of the court; Sayre v. Harris, 18 N. B. 677, on the right to appeal on the question

of costs; Taylor v. Dowlen, L. R. 4 Ch. 697, 38 L. J. Ch. N. S. 680, 21 L. T. N. S.

70, 17 Week. Rep. 779, holding an order that trustees shall pay the costs of a

suit personally is not appealable.

Appealability of discretionary matters.

Cited in note in 3 Eng. Rul. Cas. 254, on nonappea lability of discretionary

matters.

Remedy to compel full accounting by wife as administratrix.
Cited in Murcheson v. Donohoe, 6 Ont. Pr. Rep. 138, as instance of the remedy

of plaintiff seeking to have an administratrix of husband's estate bring in certain

accounts in suit in which her husband was joined as defendant.

When substituted service can be made.
The decision of the Vice Chancellor was cited in Chatham Harvester Co. v.

Campbell, 12 Ont. Pr. Rep. 666, holding that order for substituted service of notice

of motion to commit to prison cannot be made except where no doubt exists that
notice has come to knowledge of person against whom application is made;
Mills V. Mercer Co. 15 Ont. Pr. Rep. 276, holding that to bring officer of litigant

corporation into contempt for refusal to answer questions upon his examination
for discovery, he must be personally served.

3 E. R. C. 248, GARDNER v. JAY, L. R. 29 Ch. Div. 50. 54 L. J. Ch. N. S. 762,
52 L. T. N. S. 395, 33 Week. Rep. 470.

Review of exercise of discretion.

Cited in Colonial Invest. Co. v. Ledbetter, 40 N. S. 504, holding that exercise
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of discretion in granting jury in case of equitable nature is reviewable; Ilewilt
V. Hudson's Bay Co. 20 Manitoba L. Kep. 320, bolding that under statute on ap-
peal from order of referee though made in exercise of discretion, judge should
consider matter independently and exercise his own discretion.

"Judicial discretion"' defined.

Cited in Hubbard v. Hubbard, 77 Vt. 73, 67 L.R.A. 969, 107 Am. St. Rep. 749,

58 Atl. 969, 2 Ann. Cas. 315, on what meant by the "judicial discretion" vested

in a court.

Right to have a trial by jury.

Cited in Haist v. Grand Trunk R. Co. 22 Ont. App. Rep. 504, holding an issue

as to the effect of the payment and receipt and its procurement by fraud might
be tried by the judge in action to recover alleged damages; Commee v. Canadian

P. R. Co. 12 Ont. App. Rep. 744; Clairmonte v. Prince, 30 N. S. 258,—on right to

have a jury trial of a cause of action; Commee v. Canadian P. R. Co. 11 Ont. Pr.

Rep. 149, holding that where difficult and complicated questions of law and fact

would arise at trial, order of master in chambers striking out notice of jury trial

Avill be sustained.

Distinguished in Masse v. Masse, 11 Ont. Pr. Rep. 81, holding on an action of

ejectment court would not strike out a notice for a jury.

3 E. R. C. 255, HARLOCK v. ASHBERRY, L. R. 19 Ch. Div. 84, 51 L. J. Ch. N. S.

96, 45 L. T. N. S 602, 30 Week. Rep. 112.

Security for costs on appeal.

Cited in Donnelly v. Ames, 17 Ont. Pr. Rep. 106, holding security for costs

properly required on appeal where several of appellants resided abroad and the

others had no property subject to execution in the province.

3 E. R. C. 259, DAGxNiINO v. BELLOTTI, L. R. 11 App. Cas. 604, 55 L. T. N. S.

497.

3 E. R. C. 262, MERRY v. NICKALLS, 42 L. J. Ch. N. S. 479, L. R. 8 Cli. 205, 28

L. T. N. S. 296, 21 Week. Rep. 305.

Costs or stay of proceedings pending appeal.

Cited in Patton v. Alberta Coal Co. 2 Terr. L. Rep. 294, holding an execution

for costs would be stayed unless the advocates gave personal undertaking to re-

pay them in case appeal succeeded; Cooper v. Cooper, L. R. 2 Ch. Div. 492, 45 L.

J. Ch. K S. 667, 24 Week. Rep. 628, holding proceedings would be stayed on ap-

peal where the applicant makes a payment of the costs pending the stay.

Distinguished in Adair v. Young, L. R. 11 Ch. Div. 136, 40 L. T. N. S. 598.

L. R. 12 Ch. Div. 13, making the costs of the application for stay of proceedings

pending appeal the costs in the appeal where the appellant the beneficiary of

such order.

3 E. R. C. 265, WILSON v. CHURCH, 28 Week. Rep. 284, L. R. 12 Ch. Div. 454.

Stay of proceedings pending appeal.

Cited in McDonald v. Murray, 9 Ont. Pr. Rep. 464, permitting plaintiff to pro-

ceed with a new trial pending an appeal where he showed inconvenience by the

delay and that he might lose important oral evidence by it; Weldon v. Parks,

N. B. Eq. Cas. 433, holding a court will stay proceedings under a judgment pend-

ing an appeal where necessary to prevent the appeal if successful from being
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nugatory; Robertson v. Miller, 3 N. B. Eq. 78, on right to stay execution pending

an appeal; Dunlop v. Haney, 7 B. C. 300, to the point that fund involved in liti-

gation should be retained until appeal in case has been determined; Huggard v.

Ontario & S. Land Corp. 1 Sask. L. R. 421, holding that court has jurisdiction to

preserve property which is subject matter of action pending decision of case,

where money has been paid into court.

3 E. R. C. 272, RE ST. NAZAIRE CO. L. R. 12 Ch. Div. 88, 41 L. T. N. S. 110,

27 Week. Rep. 854, reversing the decision of the Vice Chancellor, reported

in 36 L. T. N. S. 358, 25 Week. Rep. 424.

Right to liave a rehearing of an order or judgment of court.

Cited in Robertson v. Miller, 2 N. B. Eq. 494, holding a party to a suit not ap-

pearing in, could not have a rehearing of as much of the judgment as ordered him

to pay costs.

Jurisdiction of court to grant a rehearing or modify judgment.

Cited in Kimpton v. McKay, 4 B. C. 196, holding until formally entered a re-

argument of the decision of the court orally delivered may be had; Walker v.

Robinson, 15 Manitoba L. Rep. 445, holding a referee in chambers has no power

to rescind his own order not made ex parte; McNabb v. Oppetiheimer, 11 Ont.

Pr. Rep. 214, holding a judge in chambers has no power to rescind his own order

for a writ of ca. sa. ; Port Elgin Public School Bd. v. Eby, 17 Ont. Pr. Rep. 58,

holding trial judge had no power to vary his judgment against petitioner as to

costs he having made no mistake and no clerical error therein ; Grant v. Grant. 36

N. S. 547, holding an order of the court not drawn up at the time a judgment

was delivered might be varied by the court in so making up ; Preston Bkg. Co.

V. AUsup & Sons [1895] 1 Ch. 141, 64 L. J. Ch. N. S. 196, 12 Reports 51, 71 L. T.

N. S. 708, 43 Week. Rep. 231, holding court would not hear an order which was

in efifect an application to rehear a previous order; Ex parte Brown, L. R. 20

Q. B. Div. 693, 58 L. T. N. S. 911, 36 Week. Rep. 584, 5 Morrell, 83, holding an

order of court charging costs was not subject to being rescinded by the court

;

Smith V. Smith, L. R. 7 P. D. 84, 51 L. J. Prob. N. S. 31, 46 L. T. N. S. 696, 30

Week. Rep. 688, holding court would not vary its order for costs in divorce pro-

ceedings where such order made absolute and the order correctly expressed the

judge's meaning at the time; Re Crown Bank, L. R. 44 Ch. Div. 634, 59 L. J. Ch.

N. S. 739, 62 L. T. N. S. 823, 39 Week. Rep. 45, holding court might properly dis-

miss a petition for the winding up of a company where the order for its winding

up had been given out but not passed and entered; Jackson v. Canadian P. R. Co.'

1 Sask. L. R. 84, to the point that judge had no jurisdiction to reconsider his

own order or rescind it; London County v. Dundas [1904] P. 1, 19 Times L. R.

670; O'Brien v. R. Ir. L. R. 26 C. L. 451; Snyder v. Arenburg, 27 N. S. 247,—on
power of judge to rehear actions tried and decided by him ; Re Swire, L. R. 30 Ch.

Div. 239, 53 L. T. N. S. 205, 33 Week. Rep. 785; Charles Bright & Co. v. Sellar

[1904] 1 K. B. 6, 72 L. J. Ch. N. S. 921, 89 L. T. N. S. 431, 52 Week. Rep. 148, 20

Times L. R. 12,—on judge of the High Court as having no jurisdiction to rehear.

Distinguished in Synod v. De Blaquiere, 10 Ont. Pr. Rep. 11, holding a court

might properly reopen a case on a petition for leave to pi'oduce newly discovered

evidence although the judgment has been affirmed on appeal ; Re MacAlester,

Ir. L. R. 25 Eq. 258, holding a land judge has power to rescind orders made
by him.
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3 E. R. C. 282, JONES v. OGLE, 42 L. J. Cli. N. S. 334, L. R. 8 Ch. 192, 28 L. T.

N. S. 245, 21 Week. Rep. 236.

Apporlionable dividends or income.
Distinguished in Capion v. Capron, L. R. 17 Eq. 288, 43 L. J. Ch. N. S. G77, 29

L. T. N. S. 826, 22 Week. Rep. 347, holding rent was apportionable from day to

day wliere the will indicated no restriction to accruing rents.

"Periodical payments'' defined.

Cited in Re Supreme Legion S. K. 29 Ont. Rep. 708, defining what constituted

-periodical payments;" Re Cox, L. R. 9 Ch. Div. 159, 47 L. J. Ch. N. S. 735, 27

Week. Rep. 53, holding on facts the profits of a business were not within the

meaning of an apportionment act, '"periodical payments."'

"Trading company" may include what.

Cited in Re Griffith, L. R. 12 Ch. Div. 655, 41 L. T. N. S. 540, holding the

words "trading or other public companies" in section of apportionment act did

not include a private partnership.

Will takes effect as of what date.

Cited in Re Swenson, 55 Minn. 310, 56 N. W. 1115, on will as taking effect as

of what date.

Income, what constitutes.

Cited in Re Assessment Act, 9 B. C. 209, holding the earnings of railway lo-

comotive engineers who receive pay according to the number of miles they run

their locomotives are not "income" within the meaning of an assessment act.

Construction of will as affected by subsequent legislative act.

Cited in Baldwin v. Kingstone, 18 Ont. App. Rep. 63 (aflirming 16 Ont. Rep.

341), holding an act abolishing primogeniture did not apply to a will taking effect

before its passage; Re Bridger, [1893] 1 Ch. 44, [1894] 1 Ch. 297, 62 L. J. Ch.

N. S. 146, 67 L. T. N. S. 549, 41 Week. Rep. 104, holding a gift in a will of residue

of estate as may be given for charitable purposes will include real as well as

personal where the testator died after the passage of an act extending scope of

charitable devises; Re :\Iarch, L. R. 27 Ch. Div. 166, 54 L. J. Ch. N. S. 143, 51 L.

T. N. S. 380, 32 Week. Rep. 941, holding a will executed before the passage of the

married woman's act would be construed in accordance with laws at that time,

although testator did not die until after the passage of the act: Re Rayer [1903]

1 Ch. 685, 72 L. J. Ch. N. S. 230, 51 Week. Rep. 538, 87 L. T. N. S. 712, on how

construction of a will affected by subsequent legislative act.

3 E. R. C. 288, BEAVAN v. BEAVAN, L. R. 24 Ch. Div. 049 note, 52 L. J. Ch.

N. S. 901, 49 L. T. N. S. 263, 2 Swabey & T. 052, 32 Week. Rep. 363 note.

Apportionment of delayed profits.

Cited in Re Housman, 4 Dem. 404, holding delay in making a conversion of

assets directed by will should inure to the benefit of the estate as a whole.

Cited in note in 25 E. R. C. 48, on time of conversion of property as affecting

relative rights of life tenant and remaindermen.

Charging principal for unrealized income.

Followed without discussion in Re Chesterfield, L. R. 24 Ch. Div. 643, 52

L. J. Ch. N. S. 958, 49 L. T. N. S. 261, 32 Week. Rep. 361, 3 Eng. Rul. Cas. 293.

Cited in Re Clark, 6 Ont. L. Rep. 551, holding the principal reducible by

accumulated rents, computed at 4i per cent only from time leases terminated

and not from time devises vested: Miller v. Dahl, 10 Manitoba L. Rep. 97^
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holding that tenant for life cannot be compensated for loss of income, unless

there is fund out of which compensation can be given; Re Hobson, 55 L. J.

Ch. N. S. 422, 53 L. T. N. S. 627, 34 Week. Rep. 70, on the apportionment be-

tween capital and income where the conversion of residuary interest was de-

layed because having no present but a prospective future value.

— Rate of interest allowable pending conversion of corpus into investable

funds.

Cited in Re Henglor [1893] 1 Ch. 586, 62 L. J. Ch. N. S. 383, 3 Reports,

207, 68 L. T. N. S. 84, 41 Week. Rep. 491, holding 4 per cent the rate of interest

chargeable pending the conversion of estate; Re Woods [1904] 2 Ch. 4, 73

L. J. Ch. N. S. 204, 90 L. T. N. S. 8, on the rate of interest allowable pending

the postponement of the conversion of the estate.

Mode of charging- expenses of carrying unproductive assets of prospective

value.

Cited in Re Martens, 16 Misc. 245, 39 N. Y. Supp. 189, 1 Gibbons, Sur. Rep.

608, holding where it appears that unproductive land having a prospective value

is carried by the trustees of the estate for the benefit of the remainderman, tlie

expenses of carrying it are chargeable to the principal of the trust estate and

not to the income.

3 E. R. C. 293, RE CHESTERFIELD, L. R. 24 Ch. Div. 643, 52 L. J. Ch. N. S.

958, 49 L. T. N. S. 261, 32 Week. Rep. 361.

Charging principal with unrealized income.

Followed without discussion in Re Flower, 62 L. T. N. S. 216; Re Godden

[1893] 1 Ch. 292, 62 L. J. Ch. N. S. 469, 3 Reports, 67, 68 L. T. N. S. 116, 41

Week. Rep. 282.

— Computation and rale.

Cited in Re Clarke, 6 Out. L. Rep. 551, holding the principal reducible by ac-

cumulated rents, computed at 4i per cent only from time leases terminated and

not from time devises vested ; Re Hobson, 55 L. J. Ch. N. S. 422, ,53 L. T. N. S.

627, 34 Week. Rep. 70, on how apportionment made between income, unrealized

because of delay in conversion of unproductive assets, and the principal; Re
Goodenough [1895] 2 Ch. 537, 65 L. J. Ch. N. S. 71, 13 Reports, 454, 73 L. T.

N. S. 152, 44 Week. Rep. 44, holding 3 per cent the rate of interest allowable

pending the conversion of improductive assets; Re Hengler [1893] 1 Ch. 586,

62 L. J. Ch. N. S. 383, 3 Reports, 207, 68 L. T. N. S. 84, 41 Week. Rep. 491,

holding 4 per cent the rate chargeable pending the conversion of unproductive
assets; Re Whiteford [1903] 1 Ch. 889, 72 L. J. Ch. N. S. 540, as an instance

where 3 per cent was. taken as the basis and adopting same rate.

Mode of charging expenses of carrying unproductive assets of pros-
pective value.

Cited in Re Cameron, 2 Ont. L. Rep. 756, holding where a portion of the
income belonging to life tenant is taken to pay taxes on and preserve the
unproductive portion of the estate, the life tenant is entitled to a first charge on
such assets for part of income thus expended; Re Morley [1895] 2 Ch. 738. 64
L. J. Ch. N. S. 727, 13 Reports, 680, 73 L. T. N. S. 151, 44 Week. Rep. 140;
holding the amount of income expended in keeping down the premiums and
interest on policies which were for the life of another than testator ought to
be recouped to the tenant for life with interest at 4 per cent out of the property
preserved thereby.
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'

Rights of life tenant of unproductive personalty.

Cited in Re Searle [1900] 2 Ch. 829, 69 L. J. Ch. N. S. 712, 83 L. T. N. S.

364, 49 Week. Rep. 44, on rights of life tenant of unproductive personalty;

Miller v. Dahl, 10 Manitoba L. Rep. 97, holding that tenant for life cannot bo

compensated for. loss of income unless there is fvmd out of which compensation

can be given.

3 E. R. C. 301, REDE v. OAKES, 4 De G. J. & S. 505, 10 Jur. N. S. 1246, 34

L. J. Ch. N. S. 145, 11 L. T. N. S. 549, 5 New Reports, 209, 13 Week. Rep.

303. Reversing the decision of the Master of the Rolls reported in 32

Beav. 555, 9 Jur. N. S. 765, 13 W. R. 420.

Right to specific performance of contract for sale of land.

Cited in Townshend v. Goodfellow, 40 Minn. 312, 3 L.R.A. 739, 12 Am. St.

Rep. 736, 41 N. W. 1056, refusing to compel the specific performance of a con-

tract for the sale of land in favor of the vendor, there being such uncertainty

about the title as to affect its marketable value; Wollenberg v. Rose, 45 Or.

615, 78 Pac. 751, holding that vendee who has contracted for purchase of land

is entitled to marketable title, and one subject to suits to set aside some deeds

conveying land to vendor is not marketable.

Cited in Pomeroy Spec. Perf. 2d ed. 278, on necessity that title be free from

reasonable doubt to render contract specifically enforcible; Pomeroy Spec. Perf.

2d ed. 285, on refusal of specific performance of contract where title involves

future litigation; Pomeroy Spec. Perf. 2d ed. 424, on failure of title to one

or more of separate lots as bar to specific performance.

Conditions of sale of trust estate.

Cited in 2 Beach Trusts, 1100, on conditions of sale of trust estate.

3 E. R. C. 310, KER v. WAUCHOPE, 1 Bligh, 1.

Affirmance and denial of same fact or right.

Cited in Sioux City v. Chicago & N. W. R. Co. 129 Iowa, 694, 113 Am. St.

Rep. 501, 106 N. W. 183, holding city which in aetion involving the title to real

estate alleged that in reliance on title asserted, it had conveyed to its co-defend-

ant, could not thereafter claim the land of its co-defendant; Brown v. O'Brien,

11 Tex. Civ. App. 459, 33 S. W. 267, holding where counsel in case withdraws his

objection that the authority of a guardian is not shown he cannot afterwards

claim a deed did not pass title for wruit of such authority; Norton v. Wochler,

31 Tex. Civ. App. 522, 72 S. W. 102.1, holding that one who recovered judgment

on ground that trade in which note was given had not been cancelled, is estopped

from claiming its cancelation as defense to his liability pn notes.

Election of rights.

Cited in Campbell v. Kauflfman Mill Co. 42 Fla. 328, 29 So. 435, holding that

person who has election between several inconsistent courses of action will be

confined to that which he first adopts; Haack v. Weickon, 42 Hun, 486, holding

a devisee by electing to take under a will, waived a right to have a deed re-

formed, such act being inconsistent with provisions of a\ ill ;
Van Dyke's Appeal,

60 Pa. 481, 26 Phila. Leg. Int. 285, holding imder a will devising land in one

state to daughters of testator and that in another state to sons, which latter

devise was defectively executed so as not to operate, the daughters would be

compelled to make an election; Melchoir v. Burger, 21 N. C. (1 Dev. & B. Eq.)

634, on when a person is put to an election under the terms of a will; Re

Notes on E. R. C—18.
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Chesliaiii, L. R. 31 Ch., Div. 466, 55 L. J. Ch. N. S. 401, 54 L. T. N. S. 154,

34 Week. Rep. 321, holding that doctrine of compensation engrafted upon the

doctrine of election is confined to case of taking against instrument giving

rise to election; Hamilton v. Hamilton [1892] 1 Ch. 396, 61 L. J. Ch. N. S.

220, 66 L. T. N. S. 112, 40 Week. Rep. 312, holding that doctrine of election

rests upon presumption of general intention in authors of instrument that effect

shall be given to every part of it; Re Vardon L. R. 28 Gh. Div. 124, holding

that doctrine of election is founded upon rule that person cannot take under and

against 'same instrument.

Cited in note in 10 Eng. Rul. Cas. 335, 336, 310, 341, on necessity of election

by heirs of foreign land claiming under will of person domiciled within state

or country. r

Conjectural constructions of wills.

Cited in Lynes v. Townsend, 33 N. Y. 558, on court as not being at liberty to

follow conjectures in construing a will.

Stare decisis.

Cited in Schafer v. Farmers' & M. Bank, 59 Pa. 144, 98 Am. Dec. 323, 26 Phila.

Leg. Int. 278, 1 Legal Gaz. 60, on the adherence of the courts to the rule of

stare decisis.

3 E. R. C. 315, GANDY v. GANDY, L. R. 30 Ch. Div. 57, 54 L. J. Ch. N. S.

1154, 53 L. T. N. S. 306, 33 Week. Rep. 803.

Affirmance and denial of same fact or right.

Cited in Sioux City v. Chicago & N. W. R. Co. 129 Iowa, 694, 113 Am. St.

Rep. 501, 106 N. W. 183, holding that where city, in former action involving

title to real property asserted its title and alleged that in reliance thereon

it had conveyed portion of tract to co-defendant, it was estopped from claiming

land of co-defendant; Porter v. Purdy, 41 Can, S. C. 471, holding that aiit of

lessor under option in lease giving notice that he would not renew was valid

exercise of option entitling him to possession although appraisement of im-

provements to be paid for by him was invalid; Lovitt v. King, 43 Can. S. C.

106 (dissenting opinion), on estoppel of person from claiming advantage by

assuming inconsistent position ; Stephens v. Riddell, 21 Ont. L. Rep. 484, holding

that one who having escaped liability by establishing assignment, could not

afterwards attack validity of assignment; Manley v. O'Brien, 8 B. C. 280,

holding where on a trial plaintiff had induced a verdict recognizing defendants'

right to timber on land, he could not afterwards contend that defendant had

no right to dispose of the timber.

Separation asrec^nient as preclusive of alimony.
Cited in Bishop v. Bishop [1897] P. 138, 66 L. J. Prob. N. S. 69, 76 L. T.

N. S. 409, 45 Week. Rep. 467, holding an acceptance of a specific sum by a

wife for maintenance in return for her agreement to withdraw a petition for

divorce did not preclude her from obtaining a higher rate of alimony on a dis-

solution of the marriage on a first petition of the wife because of subsequent

misconduct of the husband.

Distinguished in Wood v. Wood, 57 L. J. Ch. N. S. 1, 57 L. T. N. S. 746, 36

Week. Rep. 33, 57 L. J. Ch. N. S. 7, holding where wife petitions for a judicial

separation, she has a right to have alimony pendente lite, the husband refus-

ing to continue an allowance made under a deed of separation.
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Effect of deed of separation as final condonation.
Cited in Rose v. Rose, 52 L. J. Prob. N. S. 25, L. R. 8 Rrob. Div. 08, 48

L. T. N. S. 378, 31 Week. Rep. 573, holding the suhsetiuent adultery of the

husband did not revive the wife's right to complain of the cruelty committed
before the deed of separation entered into by them.

Right of stranger to a contract to maintain an action thereon.

Cited in Real Estate Loan Co. v. Molesworth, 3 Manitoba L. R. 16, holding

upon a bill for the foreclosure of a mortgage, by an assignee thereof a per-

sonal order could not be made against a purchaser of the mortgagor who had

not assumed payment of; Mitchell v. London Assur. Co. 15 Ont. App. Rep. 2G2,

holding a mortgagee of property might maintain an action on a policy of insur-

ance taken out by the mortgagor for the benefit of the mortgagee; Henderson

V. Killey, 14 Ont. Rep. 137, holding an agreement by a new firm to pay notes given

by one member of old firm to a retiring partner might be enforced by the latter

by an action in the name of such other partner as trustee; Keller v. Ashford,

133 U. S. 610, 33 L. ed. 667, 10 Sup. Ct. Rep. 494, on right of mortgagee to

maintain an action on a covenant in a deed whereby the grantee assumes the

payment of the mortgage; Dawson v. Dawson, 23 Ont. L. Rep. 1, 20 Ann.

Cas. 780, to t!ie point that contract cannot be enforced except by party to con-

tract, as general rule; Babarfald v. Macintosh, 12 C. L. R. (Austr.) 159 (dis-

senting opinion) ; Clarke v. Birley, L. R. 41 Ch. Div. 422, 58 L. J. Ch. N. S. 616.

GO L. T. N. S. 948, 37 Week. Rep. 746; Gillies v. Commercial Bank, 10 ]\Ianitoba

L. Rep. 460; Henderson v. Killey, 17 Ont. App, Rep. 456; Moot v. Gibson, 21

Ont. Rep. 248; Armstrong v. Lye, 27 Ont. Rep. 511 (dissenting opinion) :

Agricultural Sav. & L. Co. v. Liverpool & L. & G. Ins. Co. 3 Ont. L. Rep. 127,

—

on right of stranger to a contract to maintain an action on same.

Cited in notes in 25 L.R.A. 279, 280, on right of third party to sue upon con-

tract made for his benefit; 1 Eng. Rul. Cas. 704, on right of action arising out

of contract with a third person; 12 Eng. Rul. Cas. 815, on right of wife to sue

upon separation. agreement between her trustee and husband.

Cited in Stearns Suretyship, 272, on right of party for whose benefit contract

is made to enforce it in his own name.

Distinguished in Drimmie v. Davies [1899] 1 Ir. Ch. 176, holding a covenant

to pay an annuity to a third person might be enforced by the personal repre-

sentatives of such third person.

— Action by child on settlement agreement between parents.

Cited in Faulkner v. Faulkner, 23 Ont. Rep. 252, holding an action, was

not maintainable by a child in a covenant in a mortgage to its mother to educate

it, for a breach of the covenant.

Distinguished in A.ndrews v. Moodie, 17 Manitoba L. Rep. 1, holding where

defendant agreed to pay his wife's costs to her solicitor who was present when

such agreement was made, there was such an equitable assignment of wife's

claim for costs that the solicitor might maintain an action thereon.

Right of amendment of pleadings.

Cited in Foulds v. Chambers, 11 Manitoba L. Rep. 300, holding a person for

whose benefit a reversion has been assigned to trustees although not entitled

to bring an action in his own name might have leave to amend by joining trustees

as parties plaintiff; Edgar v. Caskey, 4 D. L. R. 460, holding that firm of

real estate brokers, in action for specific performance of contract to sell lands,

may be permitted at trial to amend their statement of claim so as to show that,

agreement was made in name of member of firm for its benefit.
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Validity of separation agreements.

Cited in 1 Beach Trusts, 719, 721, 725, on validity of voluntary separation

of husband and wife.

3 E. R. C. 329, DEVAYNES v. NOBLE, 1 Meriv. 572, 15 Revised Rep. 151.

Appropriation of payments.

Cited in Pickering v. Day, 3 Houst. (Del.) 474, 95 Am. Dec. 291; Bobe v.

Stickney, 36 Ala. 482,—on the application of payments where the debtor owes

the same creditor more debts than one; United States v. Irving, 1 How. 250,

11 L. ed. 120; Boody v. United States, 1 Woodb. & M. 150, Fed. Cas. No. 1,636;

Philadelphia Nat. Bank v. Dowd, 2 L.R.A. 480, 38 Fed. 172; First Nat. Bank

v. National Surety Co. 66 L.R.A. 777, 64 C. C. A. 601, 130 Fed. 401 ; Chesapeake

Bank v. Swain, 29 IVfd. 483; Baker v. Stackpoole, 9 Cow. 420, 18 Am. Dec.

508; Pattison v. Hull, 9 Cow. 747; Allen v. Culver, 3 Denio, 284; Stone v.

Seymour, 15 Wend. 19; Grant v. Lathrop, 77 Hun, 159, 28 N. Y. Supp. 407;

Heilbron v. Bissell, Bail. Eq. 430; Emery v. Tichout, 13 Vt. 15 (dissenting

opinion) ; Smith v. Loyd, 11 Leigh, 512, 37 Am. Dec. 621; Wade v. Kendrick,

-37 Can. S. C. 32; City Discount Co. v. McLean, L. R. 9 C. P. 692, 43 L. J.

C. P. N. S. 344, 30 L. T. N. S. 883; Gillies v. Commercial Bank, 10 Manitoba

L. Rep. 460; Re Wood [1894] 2 Ch. 577, 63 L. J. Ch. N. S. 772, 8 Reports,

817,—on rules for appropriating paj^ments; Gass v. Stinson, 3 Sumn. 98, Fed. Cas.

No. 5, 262, on the appropriation of indefinite payments; Jones v. United States,

7 How. 681, 12 L. ed. 870, liolding that payments upon running account kept at

Post Office Department between Federal government and postmaster sliould be

credited upon earlier balances; Conduitt v. Ryan, 3 Ind. App. ], 29 N. E. 100,

liolding that in absence of application by parties law will see that items are paid

in order of date; Newell v. Hadley, 206 Mass. 335, 29 L.R.A. (N.S.) 908, 92 N.

E. 507, to the point tliat as between two cestuis que trust order of drawings on

bankrupt's bank account is order of application; Dows v. Morewood, 10 Barb.

183, holding that payments in absence of application by either party will be

applied upon earliest items; McGhee v. Montgomery, 85 S. C. 207, 65 S. E. 721,

holding that where individual starts account and forms partnership and ac-

count is continued, subsequent payments simply credited on account are applied

to oldest items; Frontenac v. Breden, 17 Grant, Ch. G45, holding that rule that

general payments are appropriated first to earliest items on either side of ac-

count does not entitle surety to claim that concealed item, should be deemed

satisfied by moneys paid by debtor; Kirkett v. McGuire, 7 Ont. App. 53, holding

that in partnership transactions payments in absence of appropriation by par-

ties will be applied to earlier items; McKenzie v. McBean, 4 U. C. Q. B. O. S.

137, on sufficiency of evidence to show application of credit by one who was
guarantor; Re Boys, L. R. 10 Eq. 467, 39 L. J. Ch. 655, holding a promissory

note given by a principal and surety for a definite sum and payable on a

fixed day is presumed to be given in consideration of advances at date of

note rather than future ones.

Cited in note in 3 E. R. C. 554, on appropriation of payments.

Cited in Parsons Partn. 4th ed. 421, 425, on appropriation of payments after

change in partnership; Parsons Partn. 4th ed. 426, on wrong of debtor as

affecting application of payments after change in partnership; Parsons Partn.

4th ed. 522, on application of payments on accounting between partners before

a master.
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— On mutual itemized accotints.

Cited in Gass v. Stinson, 3 Sumn. 98, Fed. Cas. No. 5,262; United States

V. Bradbury, 2 Ware, 150, Fed. Cas. No. 14,635; Whetmorc v. Murdock, 3

VVoodb. & M. 390, Fed. Cas. No. 17,5] 0; Rickerson Rolling-Mill Co. v. Farrell

Foundry & Mach. Co. 23 C. C. A. 302, 43 U. S. App. 452, 75 Fed. 554; Benning-

ton V. Kirk, 57 Ark. 595, 22 S. W. 430; Tliurlow v. Gilmore, 40 Me. 378;

Martin v. Mechanics' Bank, 6 Harr. & J. 235; Neidig v. Whiteford, 29 Md. 178;

Hersey v. Bennett, 28 Minn. 86, 41 Am. Rep. 271, 9 N. W. 590; National Park
Bank v. Seaboard Bank, 44 Hun, 49; Shedd v. Wilson, 27 Vt. 479; Chapman v.

Com. 25 Gratt. 721 ; London & County Bkg. Co. v. Ratcliffe, L. R. 6 App. Cas.

722, 51 L. J. Ch. N. S. 28, 45 L. T. N. S. 322, 30 Week. Rep. 109; Morriman
V. Ward, 1 Johns. & H. 371; Siebel v. Springfield, 9 L. T. N. S. 324, 12 Week.

Rep. 73,—holding payments will be applied by law to items in order of priority;

Harrison v. Johnston, 27 Ala. 445, holding a general payment to a commission

merchant with whom debtor has a running accoimt will be referred to his

existing indebtedness and not to futu:re advances; Fairchild v. Holly, 10 Conn.

175, holding in an action on a book account neither party having appropriated

the payments to any particular items, they will be appropriated to the items

in the account which first accrued; McKenzie v. Nevius, 22 Me. 138, 38 Am.
Dec. 291, holding payments will be appropriated to the oldest items of account

where on settlements the balances are carried forward to new accounts; People

use of C. H. Little Co. v. Grant, 139 Mich. 26, 102 N. W. 226, holding creditor

to have elected that payments apply to the extinguishment of the items of the

account in order of time where credit is entered on a general account and a

statement thereof rendered to the debtor; Dey v. Anderson, 39 N. J. L. 199:

Anderson v. Daley, 38 App. Div. 505, 56 N. Y. Supp. 611; Moss v. Adams, 39

N. C. (4 Ired. Eq.) 42; United States v. Wardwell, 5 Mason, 82, Fed. Cas.

No. 16,640,—holding that payments on running accounts are deemed to be made

towards items that are first due; Capen v. Alden, 5 Met. 208; Griffith v.

Crocker, 18 Ont. App. Rep. 376; German L. E. St. Matthew's Congregation v.

Heise, 44 Md. 453,—on the appropriation of payments made on a running ac-

count.

Cited in Benjamin Sales, 5th ed. 797, 798, on rule for appropriation of pay-

ments wliere account current is kept between the parties.

Distinguished in The Mecca [1897] A. C. 286, 8 Asp. Mar. L, Cas. 260, 66 L.

J. Prob. N. S. 86, 76 L. T. N. S. 579, 13 Times L. R. 339, 45 Week. Rep. 667,

as not applying where no account is current between the parties; Dougall v.

Lornie, 1 Sc. Sess. Cas. (5 Series) 1187, holding indefinite payments on a

tradesman's account are not to be ascribed to the items in order of date so as

to preclude the debtor from subsequently challenging any item in it; Thomp-

son V. Hudson, L. R. 6 Ch. 320, 24 L. T. N. S. 301, 19 Week. Rep. 645 (reversing

40 L. J. Ch. N. S. 28, L. R. 10 Eq. 497, 23 L. T. N. S. 278, 18 Week. Rep.

1081), holding a payment made to a creditor to whom debtor was indebted on

three accounts was to be appropriated to tlie three del)ts ratably where tliorc

had been a composition with creditor agreeing to receive a smaller sum in settk-

ment, with payments in instalments; Smith v. Betty [1903] 2 K. B. 317. 72

L. J. K. B. N. S. 853, 89 L. T. N. S. 258, 52 Week. Rep. 137, 19 Times L. R. 002.

holding a sum received by counsel but not accounted for could not be set off

as against items owed to counsel but barred by statute of limitations.

— On bankin.^- accounts.

Cited in Scammon v. Kimball, 92 U. S. 362, 23 L. ed. 483, holding a banker,
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a director in an insurance company can set off against its demand for money de-

posited with him, the monej' due on its policies issued to and held by him;

Pittsburg V. Rhodes, 230 Pa. 397, 79 Atl. 634, holding that rule as to appli-

cation of payments applies to banks; Kinnaird v. Webster, L. R, 10 Ch. Div.

139, 48 L. J. Ch. N. S. 348, 39 L. T. N. S. 494, 27 Week. Rep. 212, holding

payments made by a depositor who had overdrawn his account were to be

applied first to the payment of the notes secured by the surety which had

fallen due; Parkinson v. Wakefield, 5 Times L. R. 562, holding payments into an

account would be appropriated to the satisfaction of overdrafts where the se-

curities given for such right of overdrafting, were disturbed; Pennell v. DeffoU,

4 De G. M. & G. 372, 23 L. J. Ch. N. S. 115, 18 Jur. 273, 1 Week. Rep. 499;

Henniker v. Wigg, 4 Q. B. 792, Dav. & M. 160,—on payments into a bank ac-

count as going to satisfy withdrawals in order of priority; Williams v. Rawlin-

son, 3 L. J. C. P. 164, 3 Bing. 71, 10 J. B. Moore, 362, Ryan & M. 233, 28

Revised Rep. 584, holding payments properly applied to oldest items to exon-

erate a bondsman for the bank; Bannatyne v. Maclver, 2 B. R. C. 735, holding

tliat person loaning money to agent who had no authority to borrow is entitled

to credit for such sums as appears were used by agent to pay indebtedness of

principal.

Distinguished in Lacey v. Hill, L. R. 4 Ch. Div. 537, holding in the case of

fraudulent overdrawings from a bank, moneys paid in could not be appropriated

to the satisfaction of such fraudulent withdrawals; Blackburn Bldg. Soc. v.

Cunlifl'e, L. R. 22 Ch. Div. 61, 31 Week. Rep. 98, L. R. 9 App. Cas. 857, 54

L. J. Cli. N. S. 376, 52 L. T. N. S. 225, 33 Week. Rep. 309, as not applying to

show how payments of money overdrawn on banker's account were applied

;

Re London & General Bank [1895] 2 Ch. 673, 64 L. J. Ch. N. S. 866, holding

profits entered in a balance sheet were not paid by appropriation of moneys
paid into current accounts.

— On special bank accounts.

Cited in National Mahaiwe Bank v. Peck, 127 Mass. 298, 34 Am. Rep. 368,

holding where a note of a depositor is not included in the general account with
the bank any balance due from him to the bank when the note becomes pay-
able is not to be applied in satisfaction of the note, except at election of bank.

— Overdrafts by trustee on commingled funds or misuse of special funds.
Cited in Central Nat. Bank v. Connecticut Mut. L. Ins. Co. 104 U. S. 54, 26

L. ed. 693; Boone County Nat. Bank v. Latimer, 67 Fed. 27; Windstanley v.

Second Nat. Bank, 13 Ind. App. 544, 41 N. E. 956; Quinn's Estate, 16 Phila.

249, 40 Phila Leg. Int. 171; Harper v. Harper, 2 B. C. 15; Stussi v. Brown,
5 B. C. 380; Re Hallett, 63 L. J. Q. B. N. S. 67, which was reversed in [1894]
2 Q. B. 237, 63 L. J. Q. B. 573, 9 Reports, 278, 70 L. T. N. S. 361, 42 Week.
Rep. 305, 1 Manson, 25; ICx parte Hardcastle, 44 L. T. N. S. 523; Bailey v.

Jellett, 9 Ont. App. Rep. 187; Re Miller [1893] 1 Q. B. 327, 62 L. J. Q. B.
N. S. 324, 68 L. T. N. S. 367, 41 Week. Rep. 243, 57 J. P. 469,—on presumption
that trustee having commingled funds drew against his own part; Hewitt v.

Hayes, 205 Mass. 356, 137 Am. St. Rep. 448, 91 N. E. 332, holding that cestui
Mue trust must accept from deposit in bank his share as determined by date
of defaulting trustee as against other beneficiaries of such defaulter; Bank of
Xew South Wales v. Goulburn Valley Butter Co. [1902] A. C. 543, 71 L. J.
P. C. N. S. 112, 87 L. T. N. S. 88, 18 Times L. R. 735, 51 Week. Rep. 367, hold-
ing in the absence of knowledge on tlie part of the bank of any irregularity, a
transfer by a trustee of funds of his principal to his own account which was
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overdrawn amounted to a satisfaction of such ovcrdrawal; Re Stennini; [1805]

2 Ch. 433, 13 Reports, 807, -73 L. T. N. S. 207, holding where a solicitor paid

client's money into his account which was overdrawn it will be presumed that

the withdrawals of the funds would affect the clients in the order of their

priority.

Cited in 2 Beach Trusts, lv>33, on application of payments in case of minjrlcd

trust funds.

Distinguished in Heidelbach v. National Park Bank, 87 Hun, 117, 33 N. Y.

Supp. 794, holding a depositor is presumed to have drawn his OM'n rather than

funds of which he is the trustee; Re Mulligan, 116 Fed. 715, holding as between

trustee and cestui que trust the rule that checks draAvn are to be charged

against the deposits according to the priority of the latter did not apply; R<'

Oatway [1903] 2 Ch. 356, 72 L. J. Ch. N. S. 575, 88 L. T. N. S. 622; Halletfs

Estate, L. R. 13 Ch. Div. 696, 49 L. J. Ch. N. S, 415, 42 L. T. N. S. 421, 28 Week.

Rep. 732,—holdi/ig a trustee .drawing on a fund in which his own money and

that of the trust is mingled must be taken to have drawn his own money in

preference to the trust money; Hancock v. Smith, L. R. 41 Ch. D. 456, 58 L. J.

Ch. N. S. 725, 61 L. T. N. S. 341, 37 Week. Rep. 459, holding a judgment

creditor could have no claim on a balance in bank to credit of depositor which

was money received for clients, where drawings out in excess of sucli

balance had been made; Mutton v. Peat [1899] 2 Ch. 556, 68 L. J. Ch. N. S.

668, 48 Week. Rep. 62, 69 L. J. Ch. N. S 484 [1900] 2 Ch. 79, 82 L. T. N.

iS. 440, 48 Week. Rep. 486, holding bank with whom depositor had a current

account and a loan account couVl not apply trust funds paid to the credit of the

current account to the satisfaction of items of the loan account which was over-

drawn.

— On accounts with survivors of a ijartncrsliip or successors to ac-

countant.

Cited. In Allcott v. Strong, 9 Cush. 323; Forst v. Kirkpatrick, 64 N. J. Eq. 578,

54 Atl. 554; Morgan v. Tarbell, 28 Vt. 498; Glazebrook v. Harvey, 1 Va. Dec.

265; Gallagher v. Ferris, Ir. L. R. 7 Eq. 489; Pemberton v. Oakes, 6 L. J. Ch. 35.

4 Russ. Ch. 154; Hooper v. Keay, L. R. 1 Q. B. Div. 178, 34 L. T. N. S. 574, 24

Week. Rep. 485; Anning's Claim, 38 L. T. N. S. 53; Re Hamilton, 25 Week. Rep.

760: Schoonover v. Osborne Bros. 108 Iowa, 453, 79 N. W. 263,—holding payments

made on a running account which was continued unchanged by the successor

of tlie firm will be appropriated to the oldest items, though made to such succes-

sor of the firm; Jones v. United States, 7 How. 681, 12 L. ed. 870, holding same

in case of payments on a running account between the post ofiicc department

and a postmaster; Birkett v. McGuire, 31 U. C. C. P. 430, holding that payments

made without special appropriation must be applied on firm indebtedness, where

firm is dissolved" and one partner continues to deal with creditor of firm, and

in so dealing separate and firm accounts are blended; Re Batesman, 42 L. J. Cb.

N. S. 577, holding a former shareholder in a corporation is exonerated from lia-

bility for a debt to bank where before the winding up of the concern enough

money was paid to the bank to cancel what was due bank when sharelioMer h'ft

company; Spiers v. Plouston, 4 Bligh, N. R. 515, holding payments made by a

principal after the alteration of a firm and in transactions with firm are ap-

plicable to the satisfaction of a balance due to the old firm at the date of the

alteration.

— As between secured and unsecured debts.

Cited in Williams v. Reed, 3 Mason, 405, Fed. Cas. No. 17,733; Sanford v. \ an
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Arsdall, 53 Hun, 70, 6 N. Y. Supp. 494,—on the application of payments as be-

tween secured and unsecured debts; Buchanan v.- Kirby, 5 Grant, Ch. 332; Re

Brown, 2 Grant, Ch. Ill,— holding that payments made apply upon debt secured

by mortgage where only general application was made, even though other debts

were due; Re Browne, 2 Grant. Ch. 590, holding that payments made after

mortgage given for part of debt, where accounts were afterwards rendered com-

mencing with balance of debt not included in mortgage, apply on original debt

including that part covered by mortgage; Russell v. Davey, 7 Grant, Ch. 13, hold-

ing that mortgage was intended to cover floating balance, where creditor in

rendering accounts for subsequent indebtedness and payments did not bring in

old debt.

— To interest or principal.

Cited in Stanley v. Wcstrop, 16 Tex. 200, holding a general payment could

not be applied without the consent of the debtor to the payment of usury;

Marye v. Strouse, G Sawy. 204, 5 Fed. 483, holding in the absence of appropria-

tions by the debtor payments may be appropriated to the payment of interest.

— Right of debtor or creditor to apply.

Cited in Morse v. Woods, 5 N. H. 297, holding an agent employed to receive

payments for his principal cannot appropriate money received to pay what may
be due him from the principal without the consent of the latter; Buster v. Hol-

land, 27 W. Va. 510, holding that debtor has first right to make application of

payment as between difl^erent debts; ilcArthur v. ^McMillan, 3 Manitoba L. Rep.

377, holding that in absence of direction by debtor as to application of payment

creditor may make application as and when he pleases.

— Time for making application.

Cited in Haynes v. Waite, 14 Cal. 446, holding that if debtor at time of or

previous to payment, neglects to designate to wliich of several debts he applies

his payment creditor may make application any time before suit; McKenzie v.

Gordon, 7 N. S. 153, holding that creditor has reasonable time to decide to credit

of which of two accounts he will place sum of money paid, without application

of it by debtor; Reg. v. Ogilvie, 6 Can. Exch. 21, holding that option of creditor

to appropriate payment to particular debt must be exercised at time of payment
and cannot be so appropriated at time of trial; Fox v. Allen, 14 Manitoba L. Rep.

358, holding that debtor may direct application of credit at time of payment and

is bound thereby; Seymour v. Pickett [1905] 1 K. B. 715, 74 L. J. K. B. N. S. 413,

92 L. T. N. S. 519, 21 Times L. R. 302, holding a creditor might make an appro-

priation of a check drawn by debtor who had made no appropriation, although

made for first time by creditor when a witness in his own behalf.

Cited in Benjamin Sales, 5th ed. 803, on necessity of debtor's electing as to

appropriation of paj-ments at time of making.

Presnmption as to the appropriation of payments or clauns.

Cited in Franklin Bank v. Cooper, 36 Me. 221, holding on the allowance of m

set-off claim by the jury in a suit upon several distinct indcbtmcnts it will be

presumed the amount to have been allowed ratably upon each of the indebtmenta;

Reynolds v. Patten, 5 Misc. 215, 25 N. Y. Supp. 100, on it being presumed that

both debtor and creditor intended to appropriate payments to the extinguishment

of earlier rather than later debts; Peter Adams Co. v. National Shoe & Leather

Co. 23 Abb. N. C. 172, 9 N. Y. Supp. 75, on it being presumed that checks arc paid
in the order drawn, out of the earlier instead of later deposits.
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Cited in 3 Page Contr. 2189, on following presumed mutual intention of parties

in application of payments by law.

Distinguished in Cohnfeld v. Tanenbauni, 176 N. Y. 12G, OS Am. St. Rep. 653,

68 N. E. 141 (reversing 58 App. Div. 310, 68 N. Y. Supp. 1023), holding a check

drawn by a guardian upon guardians' account and given in payment of a debt

of a corporation of which he was manager, gave presumptive notice that funds

were not those of the corporation.

Presumption as to order of withdrawal of money deposited in bank.
Cited in Cohnfeld v. Tanenbaum, 58 App. Div. 310, 68 N. Y. Supp. 1023, hold-

ing in deposit of trust funds of different cestuis que trustent sum first paid in

is presumptively first drawn out.

Distinguished in Pyfer v. Wales, 56 111. App. 446, holding where depositor holds

money in fiduciary capacity and deposits it with his own, presumption is he

draws own money in preference to trust money.

Time bank bills.

Cited in Curtis v. Leavitt, 15 N. Y. 9 (dissenting opinion), on right of bank to

issue time notes.

Waiver of right to control appropriations of payments.

Cited in Haynes v. Waite, 14 Cal. 446, holding a debtor lost right of making

appropriation of payments where he failed to make a designation when making

the payments.

liiability for partnership debts.

Cited in Allen v. Wells, 22 Pick. 450, 33 Am. Dec. 757, holding the separat*'

property of each member of a copartnership is liable to be attached for debts due

from the copartnership; Bardwell v. Perry, 19 Vt. 292, 47 Am. Dec. 687; Bank

of Toronto v. Hall, 6 Ont. Rep. 644; Beresford v. Browning. L. R. 20 Eq. 564, 33

L. T. N. S. 118; Parker v. Gregg, 23 N. H. 416,—on the liability of partners on a

partnership account as being joint and several.

Liability of estate of deceased partner for partnership debts.

Cited in Troy Iron & Nail Factory v. Winslow, 11 Blatchf. 515, Fed. Cas. No.

14,199, holding that suit cannot be maintained against representative of deceased

partner if surviving partner is solvent; Marr v. Southwick, 2 Port. Ala. 351, hold-

ing a bill would not lie in equity to subject the assets of the estate of a partner

to the payment of a judgment in favor of a foreign creditor, where it appears

that there is a solvent creditor whom the judgment can reach; Camp v. Grant,

21 Conn. 41, 54 Am. Dec. 321, holding a creditor of a partnership may maintain

an action against the estate of a deceased partner although the surviving part-

ner is within the jurisdiction of the court and solvent; W^oolfolk v. Bennett, 15

Ga. 213, holding the creditors of a partnership could not on the death of a

partner sue his personal representative the partnership not being insolvent; Sale

V. Dishman, 3 Leigh, 548, Hammersly v. Lambert, 2 Johns. Ch. 508,—holding an

action may be maintained against the representatives of a deceased partner on

a partnership debt, the surviving partner being^insolvent; Lawrence v. Leake &

W. Orphan House, 2 Denio, 577, holding that creditor of firm, one member of

which has died, cannot sustain suit in chancery against representative of de-

ceased partner without showing that surviving partners are insolvent; Re Sperry.

1 Ashm. (Pa.) 347, holding the estate of a deceased partner where no solvent

partner surviving is liable equally to the claim of joint and separate creditors;

Jackson V. King, 12 Gratt. 499, holding a creditor of a partnership might lose

his remedy against the estate of a deceased partner by his laches on prosecuting
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his claim against the surviving partner; Ross v. Everett, 12 Ga. 30, on right of

joint creditor to maintain an action against representative of a deceased partner;

Re Clapp, 2 Low. Dec. 226, Fed. Cas. No. 2,784; Irby v. Graham, 46 Miss. 425;

Monroe v. Newport Steam Factory, 6 R. I. 154, 75 Am. Dec. 688; Union Bank

V. Hodges, 11 Rich. L. 724 (dissenting opinion) ; Wasliburn v. Bank of Bellows

Falls, 19 Vt. 278; Powell v. White, 11 Leigh, 309; Sherman v. Kreul, 42 Wis. 33;

Kendall v. Hamilton, L. R. 3 C. P. Div. 403,—on liability of estate of deceased

partner for firm debts.

Liability of deceased or retired partner of firm on subsequent transac-

tions.

Cited in Regester v. Dodge, 10 Blatchf. 79, 6 Fed. 6, 61 How. Pr. 107, holding

a member of an old firm was not liable for a debt contracted by such firm where

it had been dissolved and a new firm formed who assumed the liabilities of the

old firm and that the liability of retiring members should be terminated; Royal

Bank v. Christie, 8 Clark & F. 214, holding the estate of a deceased partner could

not be held liable for debts due a bank, where the business continued after his

death and payments were made generally on account; Re Sherry, L. R. 25 Ch.

Div. 692, 53 L. J. Ch. N. S. 404, 50 L. T. N. S. 227, 32 Week. Rep. 394, holding the

estate of a surety of an account at a bank is not liable for an overdraft where

after death of surety payments are made exceeding the amount of the over-

draft; Friend v. Young [1897] 2 Ch. 421, 66 L. J. Ch. N. S. 737, 16 Eng. Rul. Cas.

193, holding estate of deceased partner was not liable for debts contracted sub-

sequent to his death.

Distinguished in Taylor v. Post, 30 Hun, 440, holding a mortgage given to a

firm to secure advances does not entitle the successor of the firm to the benefit

thereof.

— Where business is continued by testamentary directfon.

Cited in Richter v. Poppenhusen, 57 Barb. 309, 39 How. Pr. 82, 9 Abb. Pr. N. S.

263, holding the assets of a deceased partner was liable for debts contracted after

his death where by his will he directed a share of his capital to be left in the

business.

Liability of estate of joint obligor or debtor.

Cited in United States v. Cushman, 2 Sumn. 426, Fed. Cas. No. 14,908, holding

an action might be obtained to satisfy a joint judgment out of the assets of. the

estate of a deceased obligor, the survivors being insolvent; Valernio v. Tliomp-

son, Fed. Cas. No. 16,813, holding the consul of a foreign nation may be sued

alone on a contract executed by him jointly with another person; United States

v. Price, 9 How. 83, 13 L. ed. 56 (dissenting opinion) on liability of es;;ate of

surety on a joint and several bond.

Distinguished in Carpenter v. Provoost, 2 Sandf. 537, holding the representa-

tives of a surety in a joint bond not liable at law for the debt by reason of the

survivorship of the principal obligor are not liable in equity; Browning v. Bald-

win, 40 L. T. N. S. 241, 27 Week. Rep. 644, holding the estate of a guarantor of

a bank account was liable for laalance due the bank on overdrafts at the time

of guarantor's death.

Adoption of the law nierclvant.

Cited in Pettee v. Orscr, 6 Bosw. 23, 18 How. Pr. 442, on the adoi)tioii of the

law merchant at common law.

Object of bank depositor's pass book.

Cited in National Dredging Co. v. Farmers' Bank, — Del. — , 16 L.R.A.(X.S.)
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.>93, 69 Atl. 607, on the object of a depositor's pass book; E. v. Bank of ^Montreal,

10 Ont. L. Rep. 117, on estoppel of depositor by entries in pass book.

Rights in respect to deposit in bank.

Cited in Bank of Northern Liberties v. Jones, 42 Pa. 53G, holding a deposit in

a bank by a depositor as "agent" is not liable to attachment for the debt of the

"agent."

Liiability of depositary as for conversion.

Cited in Mourse v. Prime, 7 Johns. Ch. 69, holding a trustee not liable for

breach of trust where at all times he held suflicient shares of the stock to de-

liver to owner.

Election to treat wrongful use of deposited funds as a debt.

Cited in Ex parte Watson, L. R. 21 Q. B. Div. 301, holding that a deposit note

of an incorporated building society given to take up a loan made before incor-

poration and invalid, was not binding on the society.

Construction of will of money.
Cited in Dadney v. Cottrell, 9 Gratt. 572, holding under words "and all the

money" in a will, the money in a savings bank passed.

Payment by crediting items.

Cited in Crocker v. Whitney, 71 N. Y. 161, holding where a bank took notes

indorsed by customer and discounted by bank and charged them to customers

account as they matured, it amounted to a payment.

Proper parties to action.

Cited in Bower v. Societe des Affreteurs du Great Eastern, 17 L. T. N. S. 404.

holding a director of a corporation was a proper party to an action against the

corporation.

Xotice of dis.«o!ution of partnership by death of partner.

Cited in Parsons Partn. 4th ed. 387, on notice of dissolution of partnership by

death of partner.

Rigiits of creditors of %irm and partners.

Cited in Smith v. Mallory, 24 Ala. 628, holding that partnership creditors

are not entitled to share pari passu with separate creditors in estate of de-

ceased partner, when it is insufficient to pay separate debts, and insolvent sur-

viving partner has funds in his hands; Cleghorn v. Insurance Bank, 9 Ga. 319,

holding that it is only when legal recourse of joint creditors against separate es-

tate of debtor is terminated, that joint creditors are postponed in favor of sepa-

rate creditors; Doggett v. Dill, 108 III. 560, 48 Am. Rep. 565, holding that in-

dividual creditors have priority as to individual property over claim against

firm.

Cited in Parsons Partn. 4th ed. 330, on relative rights of creditors of firm and

partners.

Silence of depositor as admission of correctness of account.

Cited in National Dredging Co. v. Farmers' Bank, 6 Penn. (Del.) 580, 16 L.R.A.

(N.S.) 593, 130 Am. St. Rep. 158, 69 Atl. 007, holding that silence of depositor

after time to examine pass book will be regarded as admission that entries are

correct; Leather Mfrs. Nat. Bank v. Morgan, 117 U. S. 96, 29 L. ed. 811, 6 Sup.

Ct. Rep. 657, holding a depositor cannot dispute the correctness of a balance

shown by the pass book where the bank is misled to its prejudice by his failure

to report within a reasonable time errors th-^rein.
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Liability of firm for acts of partners.

Cited in Ee Ketchum, 1 Fed. 815, to the point that employment of member of

firm is presumed to be employment of firm.

Cited in Parsons Partn. 4th ed. 123, on liability of firm for wrongful dealing

with money by one partner.

Liability of agent for loss of money.

Cited in Gore Bank v. Hodge, 2 U. C. C. P. 359, holding that if agent dealt with

money so as to destroy its identity, risk of future loss would be his.

3 E. R. C. 357, VYNIOR'S CASE, 8 Coke, 81 b.

Power to revoke written instrument.

Cited in Clayton v. Liverman, 19 N. C. (2 Dev. & B. L.) 558; Eggera v. Ander-

son, 63 N. J. Eq. 204, 55 L.R.A. 570, 49 Atl. 578, holding that a will cannot be

made irrevocable; Greer v. McCrackin, Peck (Tenn.) 301, 14 Am. Dec. 755, on the

power to revoke a written will, orally.

Cited in 3 Washburn Real Prop. 6th ed. 472, on ambulatory nature of will

until testator's death.

Power to revoke submission to arbitration.

Cited in Brown v. Loavitt, 26 Me. 251; Power v. Power, 7 Watts, 205; Bingham

v. Guthrie, 19 Pa. 418^; Shroyer v. Bash, 57 Ind. 349,—holding that at common law

agreement to arbitrate was revocable until executed by award; Zehner v. Lehigh

Coal & Nav. Co. 29 Pittsb. L. J. N. S. 205, holding that concessions in agreement

for arbitration, that plaintiff is owner of land, and that same have been damaged,

constitute consideration preventing revocation; Alford v. Tiblier, McGloin (La.)

151, holding agieement to arbitrate not revociible; People ex rel. Union Ins. Co.

V. Nash, 13 N. Y. Civ. Proc. Rep. 301; People ex rel. Union Ins. Co. v. Nash, 111

N. Y. 310, 2 L.R.A. 180, 7 Am. St. Rep. 747, 18 N. E. 630,—holding that an agree-

ment to submit to arbitration may be revoked at any time before submission,

although the agreement provides against revocation; Re Rouse, L. R. 6 C. P. 211,

holding that it was competent for either party to revoke a submission to ar-

bitration; Randall v. Thompson, L. R. 1 Q. B. Div. 748, 45 L. J. Q. B. N. S. 713,

35 L. T. N. S. 193, 24 Week. Rep. 837 (dissenting opinion), on the right to re-

voke a submission to arbitration.

— What constitutes revocation.

Cited in Williams v. Branning Mfg. Co. L-^S N. C. 7, 31 L.R.A. (N.S.) 679, 138

Am. St. Rep. 637, 68 S. E. 902, 21 Ann. Cas. 954, holding that mere issuance of

summons upon cause of action which has been submitted to arbitration does not

affect revocation of arbitration.

— Revocation as breach of covenant or bond to arbitrate.

Cited in Union Ins. Co. v. Central Trust Co. 157 N. Y. 633, 44 L.R.A. 227, 52

N. E. 671, holding that where a party who has covenanted to pay an award, re-

vokes the submission he breaks the covenant and forfeits any pledge which he has

made to pay the award; Miller v. Junction Canal Co. 41 N. Y. 98 (dissenting

opinion), on liability of party to arbitration agreement to damages for breach of

agreement; Craftsbury v. Hill, 28 Vt. 76.3, holding that revocation of submission is

breach of agreement in arbitration bond; Hatheway v. Cliff, 7 N. B. 267, holding

that persons on the same side may revoke a joint submission to arbitration, and

such revocation will be a forfeiture of the arbitration bond.

What constitutes arbitration.

Cited in Curtiss v. Beardsley, 15 Conn. 518; Toledo S. S. Co. v. Zenith Transp.
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Co. 106 C. C. A. 501, 184 Fed. 391,—holding that to constitute arbitration, matter

must be one in dispute between parties.

Necessity of pleading that which is implied from that already averred.

Cited in Pugh v. United States, 5 Ct. CI. 113 (dissenting opinion), on thi-

necessity of pleading what the law implies from that already pleaded; Lloyd

V. Rowe, 20 N. J. L. 680, on the necessity of averring notice to the executor,

where a request to return a part of the legacy is averred specially.

Amount ta be recovered vvlien bond is forfeited.

Cited in Bank of Upper Canada v. Widmer, 2 U. C. Q. B. (0. S.) 275, on the

amount to be recovered where a bond is destroyed or cancelled.

3 E. R. C. 371, FILMER v. DELBER, 3 TAUNT. 486, 12 Revised Rep. 688,

Power of agent to bind principal to a reference to arbitration.

Cited in Fogg v. Dummer, 58 N. H. 505, holding that the selectmen of a town

have authority to enter into an agreement to submit matters regarding the town

where the town has no other authorized agent.

— Of an attorney to bind client.

Cited in Wade v. Powell, 31 Ga. 1, holding that the attorneys had, with the

sanction of the court, the power to make a reference, without the plaintiff's

consent; Oakes v. Halifax, 13 N. S. 98, holding same as to power to enter in an

agreement to refer to an arbitrator; Wilson v. Huron & Bruce Counties, 11 U.

C. C. P. 548, holding that an attorney has power to consent to the alteration of

the order of reference.

Cited in Weeks Attys. 2d ed. 400, on binding effect of attorney's act in re-

ferring cause.

3 E. R. C. 374, WILLESFORD v. WATSON, 42 L. J. Ch. N. S. 447, L. R. 8 Cli.

473, 28 L. T. N. S. 428, 21 Week. Rep. 350, affirming the decision of the

Vice Chancellor, reported in L. R. 14 Eq. 572, 26 L. T. N. S. 15, 20 Week.

Rep. 278.

Power of parties to agree to submit to arbitration.

Cited in McDougall v. Grieve, Newfoundl. Rep. (1884-96) 312, on the right to

make arbitration a condition precedent to the right to commence suit; Johnson

V. ^Montreal & 0. R..Co. Ont. Pr. Rep. 230, holding that it was competent for the

parties to agree to submit to arbitration and make a contract comprehensive

enough to cover all the points to be determined; Law v. Garrett, L. R. 8 Ch. Div.

26, 38 L. T. N. S. 3, 26 Week. Rep. 426, holding that it was competent for the

parties to agree to submit all their disputes to a foreign court and a domestic

court woiild enforce the agreement.

— Stay of proceedings in a suit, in order to enforce agreement to arbitrate.

Cited in Lyon v. Johnson, L. R. 40 Ch. Div. 579, 58 L. J. Ch. N. S. 620, 60 L.

T. N. S. 223, 37 Week. Rep. 427; Compagnie du Senegal v. Woods, 53 L. J. Ch.

N. S. 166, 49 L. T. N. S. 527, 32 Week. Rep. Ill,—holding that a court in its

discretion' may stay proceedings and order the question submitted to arbitration

under the agreement.

— Grounds for court refusing to stay proceedings.

Cited in Re Curry, 12 Ont. Pr. Rep. 437, holding that the failure to provide

for an appeal from the award did not give any grounds for the court's refusing

to extend the time set for the arbitration; Wade-Gery v. Morrison, 37 L. T. N. S.

270, holding that it was no objection to the court enforcing an agreement to ar-
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bitrate, that the arbitrator could not award ejectment, but a court would enforce

that award.

— liibcral construction of agreement to arbitrate.

Cited in Cruickshank v. Corbey, 5 Ont. App. Rep. 415, holrling that all clauses

of an agreement to submit to arbitration should be liberally construea.

— Failure of agreement to arbitrate.

Cited in Mitchell v. Lister, 21 Ont. Rep. 22, holding that where the contract

of reference provided that the questions in dispute should be referred to some

person upon which parties should agree aful they could not agree on any person,

the agreement failed.

— Conflict of laws.

Cited in note in 5 E. R. C. 888. on presumption that parties to contract intend-

ed to adopt law of place where arbitration contract was made.

Scope of arbitration and questions to be determined by tlie arbitrators.

Cited in Woodward v. McDonald, 13 Ont. Rep. 671, holding that where the agree-

ment provided that all questions should be decided by the arbitrators, they had

power to decide all 'disputes necessary and proper to cause the matter to be

settled; Plews v. Baker, L. R. 16 Eq. 564, 43 L. J. Ch. N. S. 212, holding that one

of the partners was entitled to have the validity of the notice to arbitrate de-

termined by arbitrators; Gillett v. Thornton, L. R. 19 Eq. 509, 44 L. J. Ch. N. S.

398, 23 Week. Rep. 437, holding that a reference to an arbitrator is a reference

of all matters in dispute and includes a determination of what matters are in-

cluded in the agreement to arbitrate; De Ricci v. De Ricci [1891] P. 378, on what
language is necessary to give the arbitrator complete power to adjust all ques-

tions arising.

Distinguished in Piercy v. Young, L. R. 14 Ch. Div. 200, 42 L. T. N. S. 710, 28

Week. Rep. 845, holding that whether the matters in dispute are within' the

agreement for arbitration is one which the court will decide and not leave to the

arbitrator.

Enforcement of agreement to arbitrate where questions involve charges
of fraud.

Cited in Minifie v. Railway Passengers' Assur. Co. 44 L. T. N. S. 552, holding

that where there was a charge of fraud involved, the company was entitled to a

stay of proceedings and submission of the disputes to arbitration the same as

though there were no such charges to be tried.

Disapproved in Russell v. Russell, L. R. 14 Ch. Div. 471, 49 L. J. Ch. N. S. 268,

42 L. T. N. S. 112, holding that where a charge of fraud is made the court will

in general refuse to send the dispute to arbitration.

Restraining arbitrator from acting.

Cited in Direct Cable Co. v. Dominion Teleg. Co. 28 Grant, Ch. (U. C.) 648.

holding that before an award has been a rule of court, a court of equity could

restrain an arbitrator from entering upon his duties as arbitrator where he wa.«

improperly appointed.

3 E. R. C. 389, CALEDONIAN R. CO. v. GREENOCK & W. BAY R. CO. L. R.
2 H. L. Sc. App. Cas. 347.

Validity of agreement to submit to arbitration as condition precedent
to suit.

Cited in Nolan v. Ocean Acci. «& G. Corp. 5 Ont. L. Rep. 544, holding that
a provision in an insurance policy to submit all disputes to arbitration as a
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rondition precedent to a recovery upon the poliey, was Iciral as not atrainst

public policy.

Power of courts to declare invalid that which the legislature has rutitied.

Cited in Montreal v. Canadian P. R. Co. 33 Can. S. C. 39G (dissentinj; opin-

ion), on tlie power of a court to hold invalid an agreement ratified by tlic leg-

islature.

3 E. R. C. 399, HOCH v. BOOR, 49 L. J. Q. B. N. S. G65, 43 L. T. N. S. 425.

Compulsory reference of issues of fact.

Cited in Shields v. MacDonald, 14 Ont. App. Rep. IIS, holding that a court

had power to make a compulsory order referring not only questions of accounts,

but all issues of fact in an action to a referee; Sacker v. Rago/.ine, 44 L. T. N. S.

308, holding that where charges of fraud could not very m'cII be determined with-

out examination of prolonged accounts, that a reference of the charges to an

arbitrator was right as to such charges as could not be separated.

Cited in note in 3 E. R. C. 404, on compulsory reference of long account.

3 E. R. C. 406, WADE v. COWLING, 4 El. & Bl. 44, 18 Jur. 728, 23 L. J.

Q. B. N. S. 302, 2 \Veek. Rep. 567.

Validity of an award signed by only a majority of the arbitrators.

Cited in Washburn v. White, 197 Mass. 540, 84 N. E. 106, hohling tliat the

price agreed upon by arbitrators was not binding where fixed by a majoritj' of

the arbitrators unless so provided in agreement to arbitrate; Helps v. Roblin.

6 U. C. C. P. 52, holding that an award made by two of three arbitrators and

signed at diiTerent times and places by the two after the time for making it had

expired, was void; Toronto v. Leak, 23 U. C. Q. B. 233, holding that an award

made by two of the three arbitrators without discussing all of the matters

with the third was void; Anglin v. Nickle, 30 U. C. C. P. 72, holding same

where the final award was drawn up from a sketch made while the three were

in consultation, but dissented from by one; Re Johnson, 40 U. C. Q. B. 359.

on the validity of an award made by two of the three arbitrators; Kelly v.

MacDonald, 2 Has. & War. (Pr. Edw. Isl.) 173, holdin;:!: tliat an award must be

set aside when signed by only two of the three arbitrators without consulting

the third, and outside the province; Hubbard v. Union F. Ins. Co. 44 U. C.

Q. B. 391; Purdy v. Burbridge, 3 N. S. 150,—holding that where submission

gives authority to any two of arbitrators to make award, presence of three at

time award is signed is not necessary.

Distinguished in Freeman v. Ontario & Q. R. Co. 6 Ont. Rep. 413, holding that

where the three arbitrators received all the evidence, and after disvussing it,

one of them expressed his dissent from the views of the otliers, and they then

signed an award in each other's presence, such award was valid.

— Of an award signed by all but at different times and places.

Cited in Ritchie v. Snowball, 26 N. B. 258, holding that an award signed at

different times by the three arbitrators was not valid; Nott v. Nott, 5 Ont.

Rep. 283, holding that wliere two arbitrators signed the formal award drawn up

from the' minute's agreed on by all three, and they then kept it and the third

si"-ned it in the presence of one of tht olhcrs, the award was invalid.

Distinguished in Little v. Aikman, 28 U. C. Q. B. 337, holding that executors

signin-r I deed to property of the estate need not sign the same at the same time

and in each other's presence; Wrightson v. Hopper, 15 L. T. N. S. 566, holding
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that where two valuers were to be appointed and if they could not agree, they

were to appoint a third, and they agreed upon a third but signed his appoint-

ment at different times, this did not avoid his appointment.

Award invalid because of some extrinsic fact.

Cited in Carveth v. Fortune, 12 U. C. C. P. 3G0, holding evidence to show that

the arbitrators took into consideration and decided upon matters not submitted

to them was admissible to set aside the award; Mulligan v. Wright, 16 U. C.

Q. B. 408, on the power to set aside an award of arbitrators by proving some

extrinsic defect.

Effect upon award if arbitrator exceeds hie authority.

Cited in Borrowe v. Milbank, 5 Abb. Pr. 28, holding that where an arbitrator

exceeded his authority, the award will be set aside, whether he acted through mis-

take or not; Re Kenny, 3 N. S. 14, holding that selection of third person as

arbitrator by appraisers after disagreement of such appraisers appointed by

parties, is com]>liance with statute.

3 E. R. C. 409, ANNING v. HARTLEY, 27 L. J. Exch. N. S. 145.

Sending back an award for correction.

Cited in Re Trythall, 5 B. C. 50, holding that where the conduct of the arbi-

trators was, such as to invalidate the award, it should not be set aside as void,

but should be sent back for correction.

— Notice to the parties in such case.

Cited in Re Manley, 2 Out. Pr. Rep. 354, holding that where the award of

the arbitrators had been sent back for correction and the arbitrators took

evidence Avithout notice to both parties, the award must be sent back again,

as the notice was indispensable.

Validity of an award signed by the arbitrators at different times and
places.

Cited in Ritchie v. Snowball, 26 N. B. 258, holding an award signed by all

the three arbitrators but at different times and places was void ; Nott v. Nott,

5 Ont. Rep. 283, holding that where the three arbitrators agreed upon the

award and then two of them signed it in each other's presence the next day

and the other signed it later in the presence of one of the others, the award
was void.

3 E. R. C. 414, RANDALL v. RANDALL, 7 East, 81, 3 Smith, 90, 8 Revised

Rep. 601.

Responsiveness of award to the submission.

Cited in Green v. Ford, 17 Ark. 586; North Yarmouth v. Cumberland, 6

Me. 21; Whittemore v. Whittemore, 2 N. H. 26; Ott v. Schroeppel, 5 N. Y. 482
(reversing 7 Barb. 431),—on an award being void if all matters submitted are

not passed upon; Karthaus v. Ferrer, 1 Pet. 222, 7 L. ed. 121, holding that

if submission be of all actions real or personal, award is good; Boston & L. R.

Corp. V. Nashua & L. R. Corp. 139 Mass. 463, 31 N. E. 751, holding that an award
must be coextensive Avith the submission unless the parties otherwise agree,

else it is not binding; Muldrow v. Norris, 12 Cal. 331; McNcar v. Bailey, 18 Me.
251; Ott V. Schroeppel, 3 Barb. 56,—holding that where the arbitrators omit
to make an award on all matters submitted the award made will be void;
Jones V. Welwood, 71 N. Y. 208, holding that partial award in any case will

only be sustained when matters omitted are not necessarily dependent upon



289 NOTES ON ENGLISH RULING CASES. [3 E. R. C. 42!t

other points; Morse v. Hale, 27 Vt. 660, holding that where two matters are
submitted to arbitrators and only one of them is awarded upon, the award will

be void; Cleal v. Elliott, 1 U. C. C. P. 252, holding an award bad which did

not determine all matters submitted; Benedict v. Parks, 1 U. C. C. P. 370,

holding that where arbitrators were empowered, among other things to de-

termine of, for, upon and concerning certain lot of land award is void which
is silent upon that point.

Distinguished in Jackson v. Ambler, 14 Johns. 96, holding that an award is

good though it does not appear therefrom that it was coextensive with the

submission, where it covered all matters brought before the arbitrators; Emery
V. Hitchcock, 12 Wend. 156, holding where the arbitrators award a lump sum
and indorse it upon the submission, the award is good, though they do not state

that it is upon all matters submitted; Rickards v. Rickards, 9 N. S. 227,

holding that an award will not be set aside because the awards on all matters

were not made scparatelj' where such was not provided for in the submission;

Baby v. Davenport, 2 U. C. Q. B. 65, holding that an award on only a part of

the matters submitted where the others were withdrawn from submission by

mutual consent, was good.

Certainty and finality of award.
Cited in Kelly v. Sulivan, 2 Has. & War. (Pr. Edw. Isl.) 34, holding that

an award which is not final, and is uncertain is void and must be set aside;

Ha/.cn V. Addis, 14 N. J. L. 333, holding that award by arbitrators must be

certain and final; Bancroft v. Grover, 23 Wis. 463, 99 Am. Dec. 195, holding

that certainty to common intent is all that is necessary in award; Ontario v.

Dominion of Canada, 28 Can. S. C. 609, to the point that finality is essential

element to validity of all arbitrators' award.

Distinguished in Clement v. Comstock, 2 Mich. 359, holding that a submission

being general, a general award professing to be upon all matters is by intend

ment valid unless the contrary is shown.

Object'ons to avoid award of arbitrators.

Cited in Adams v. Adams, 8 N. H. 82, holding that a report of referees under

a rule of court is when presented for acceptance open to every objection whetlu-r

the grounds of objection appear on the face of the report; Butler v. New York,

1 Hill, 489, holding that an award good by intendment in a court of law can-

not be collaterally impeached on the ground that the arbitrators transcended

or fell short of the limits of submission; Hull v. Alway, 4 U. C. Q. B. O. S.

375, holding that award by arbitrators will be sustained, even though there is

error in recital, if it is capable of being hu stained on another ground than

that set forth in recital.

3 E. R. C. 416, HEWITT v. HEWITT, 4 Perry & D. 598, 1 Q. B. 110.

Award set aside as uncertain and ambiguous.

Cited in Calvert v. Carter, 6 Md. 135. liokling that certainty to common in-

tent is all that is necessary in award; Harris v. Social Mfg. Co. 8 R. I. 133, 5

Am. Rep. 549, on an award being set aside for uncertainty and ambiguity.

3 E. R. C. 429, BOURKE v. LLOYD, 12 L. J. Exch. N. S. 4, 10 Mees. & W.

550, 2 Dowl. P. C. N. S. 452.

Cited in Bourke v. Lloyd, 3 E. R. C. 429, 12 L. J. Exch. N. S. 4,- 10 Mees. & W.

550, referring to an earlier stage of the case.

Notes on E. R. C—19.
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Validity of a general award made upon reference of several issues.

Cited in Wood v. Moodie, 3 U. C. Q. B. 79, holding that an award was void

where it made a general award and decreed that the defendant should pay a

certain amount; Mullen v. Martin, 1 Ont. Pr. Rep. 191, holding that award

by arbitrators is valid if there is reasonable inference of finding on each issue.

3 E. R. C. 432, PHILLIPS v. HIGGINS, 20 L. J. Q. B. N. S. 357, 2 Lowndes,

M. & P. 355.

Sufficiency of findings in award.

Cited in Mullen v. Martin, 1 Ont. Pr. Rep. 191, holding that award of arbi

trators is valid, if there is reasonable inference of finding on each issue.

3 E. R. C. 43G, POPE v. BRETT, 2 Wms' Saund. 292, 2 Keb. 736.

Award of arbitrators conditional on party's or stranger's action.

Cited in McKeen v. Allen, 17 N. J. L. 506, holding that an award that upon the

payment of a stated sum of money to another, the latter was to deliver up a

bond of a certain date, was void for uncertainty; Gratz v, Gratz, 4 Rawle,

411, holding that an award of arbitrators in the division of real estate that the

partition should be carried out according to the plan prepared by a certain

person was void for uncertainty.

Partial invalidity as affecting validity of whole award.

Cited in Walker v. Walker, 28 Ga. 150, holding that award good in part

and bad in part, if inseparable, is void; Thrasher v. Haynes, 2 N. H. 429,

holding that where a gross sum is awarded and the award was founded upon

matters not submitted, the whole award will be void; Hale v. Woods, 9 N. H.

] 03, holding that if award is void for all that is to be done on one part,

it is void for whole; Davis v. Cilley, 44; N. H. 448, 84 Am. Dec. 85, holding that

if that part of the award which is bad may be corrected without injustice

to either party, a court of equity will correct it; Dalrymple v. Whitingham,

26 Vt. 345, to the point that breach of valid provision of award bad in part,

hut separable, is breach of bond for performance of award; Boyd v. Durand,

5 U. C. Q. B. 0. S. 122 (dissenting opinion), on total invalidity of award, where

consideration for act directed by award to be done by one party fails.

— Where unjust to one party.

Cited in Marks v. Northern P. R. Co. 22 C. C. A. 630, 44 U. S. App. 714, 76

Fed 941; Clement v. Durgin, 1 Me. 300; Nichols v. Rensselaer County Mut.

Ins. Co. 22 Wend. 125; Emms v. Neill, 8 N. B. 438,—holding that if an award
is void in part so that one person can not have the advantage intended him as a

recompense for what he is to do to the other, the Avhole award is void; Gordon
v.. Tucker, 6 Me. 247; Porter v. Buckfield Branch R. Co. 32 Me. 539,—holding
an award may be good in part and bad in part, and valid for the amount awarded
if by annulling that part, the rights of neither party are impaired; Com. v.

The Pejepscut, 7 Mass. 399, on an award, void in part, being upheld, if the in-

valid part does not work an injustice in being disregarded; Whitcher v.

Whitcher, 49 N. H. 176, 6 Am. Rep. 486, holding that if the award be held

bad in part so as to aflfect the justice of the case between the parties, the

whole will be held bad.

Certainty of award.
Cited in Lee v. Onstott, 1 Ark. 206, holding that award must be so plainly

expressed that there is no uncertainty in wiiat niaiinor and wlien parties are to
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put it in execution; Gentry v. Barnet, 2 J. J. Marsh. 312, holding that certainty

to common intent is all that is necessary in award; Re Montgomery, 2 Ont. Pr.

Rep. 98, holding that award directing one party to pay other certain sum
per acre for wheat now growing is sufficiently certain, where the number of

acres of wheat is not in dispute.

3 E. R. C. 441, LEE v. ELKINS, 12 Mod. 585.

Partial validity of award.
Cited in Thrasher v. Haynes, 2 N. H. 429, holding that whole award is void

where gross sum is awarded and it appears that award was founded in part

upon matters not submitted; Stanley v. Chappell, 8 Cow. 235, holding that award
that one shall pay money, or give security, is valid for money, though void for

security; Smith v. Sweeny, 35 N. Y. 291, to the point that other party to

award cannot allege invalidity, where acts were performed in accordance witli

contract, although performance was executed by strangers; Nichols v. Rensselaer

County Mut. Ins. Co. 22 Wend. 125, holding that party will not be compelled

to perform award when he cannot have benefit which it was intended he should

receive; Com. v. The Pejepscut, 7 Mass. 399, to the point where award is void

as to one party, performance of void thing is necessary before party in wJiose

favor void part was made can enforce award.

Certainty in award.
Cited in Gentry v. Barnet, 2 J. J. Marsh. 312, holding that certainty to common

extent is all that is necessary in award; Chawe v. Strain, 15 N. H. 535, holding

that award of arbitrators is valid where authority to settle value of work was

given, if award determines amount and directs payment.

Cited in note in 3 Eng. Rul. Cas. 424, on necessity that award decide all mat-

ters submitted and be certain and final.

3 E. R. C. 450, CANDLER v. FULLER, Willes, Rep. 62.

Autliority of arbitrators to award costs of arbitration.

Cited in Vose v. How, 13 Met. 243, holding that arbitrators have not the

authority to award the costs of arbitration where the submission does not give

it, and the matter is not pending in court; Joy v. Simpson, 2 N. H. 179; Spof-

ford V. Spofford, 10 N. H. 254,—on the right of referees to award costs of refer-

ence; Porter v. Buckficld Branch R. Co. 32 Me. 539; Peters v. Peirce, 8 Mass.

398; Morrison v. Buchanan, 32 Vt. 289,—holding that an arbitrator has no

power to award the costs of arbitration unless expressly given by the sub-

mission.

Distinguished in Dickerson v. Tyner, 4 Blackf. 253, holding that the arbitra-

tors have the authority to award the costs of arbitration, under the statute,

though not authorized by the submission.

Partial invalidity of award as affecting validity of whole award.

Cited in Becker v. Boon, 61 N. Y. 317 (dissenting opinion), on an award void

in part as being totally void.

Person bound to perform acts or conditions precedent.

Cited in Mclntire v. Clarke, 7 Wend. 330, holding party bound to give security

required by contract before bringing action thereon; Mouck v. Stuart, 4 U. C.

Q. B. 203, holding an obligor to convey must prepare and tender the dciul

:

Paul v. Blackwood, 3 Grant, Ch. 394, holding that under contract to convey

land by good and sufficient deed of conveyance vendor is bound to prepare and

execute deed.
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3 E. R. C. 455, BUCCLEUCIi v. METROPOLITAN BD. OF WORKS, 41 L. J.

Exch. N. S. 137, L. R. 5 H. L. 418, 27 L. T. N. S. 1, reversing the decision of

the Exchequer Chamber, reported in 39 L. J. Exch. N. S. 130, L. R. 5 Exch.

221, which reverses the decision of the Court of Exchequer, reported in

37 L. J. Exch. N. S. 177, L. R. 3 Exch. 300.

Setting aside award of arbitrators.

Cited in Re False Creek Flats Arbitration, 1 D. L. R. 303, holding that mis-

conduct of arbitrators, as regards power of court to set aside award does not

necessarily imply any improper motive to arbitrators; Re Vancouver, V. & E.

R. Co. 5 D. L. R. 722, holding that where arbitrators promised that they would

make it appear on face of award, as to whether remaining land was injuriously

affected by railroad award may be set aside, for failure to do so.

Cited in note in 3 E. R. C. 503, on setting aside award of arbitrators.

The decision of the Exchequer Chamber was cited in Lemary v. McRae, 16

Ont. App. Rep. 348, holding that an award could not be set aside for errors of

the arbitrator which were errors of judgment as to matter within his authority,

and not as to his jurisdiction.

The decision of the Court of Exchequer was cited in Cockburn v. Imperial

Lumber Co. 26 Ont. App. Rep. 19, holding that award by arbitrators, of one

sum, which includes matters outside of jurisdiction, is void.

Admissibility of testimony of arbitrators in actions respecting award.
Cited in Zorkowski v. Astor, 13 Misc. 507, 34 N. Y. Supp. 948, on the ad-

missibility of testimony of referee respecting award; Oelbermann v. Merritt,

123 U. S. 356, 31 L. ed. 178, 8 Sup. Ct. Rep. 151, on the riglit of an arbitrator

to be a witness; Re Gilbert & St. J. Horticultural Asso. 1 N. B. Eq. 432, on

when the evidence of an arbitrator will be admitted to explain award; Rickards

V. Rickards, 9 N. S. 227, on the admissibility of the testimony of the arbitrator

to impeach the award; O'Rourke v. Railways Comr. L. R. 15 App. Cas. 371,

59 L. J. P. C. N. S. 72, 63 L. T. N. S. 66, holding that the testimony of the

arbitrators was inadmissible to explain or contradict the award; Clippcns Oil

Co. V. Edinburgh & Dist. Water Trustees [1901] 3 Sc. Sess. Cas. [3 Eraser]

1113, on the admissibility of the testimony of an arbitrator concerning an

award.

Distinguished in Re Whiteley & Roberts [1891] 1 Ch. 558, 60 L. J. Ch. N. S.

149, 64 L. T. N. S. 81, 39 Week. Rep. 248, holding that evidence of an admission
of an arbitrator made out of court that he made his award improperly was
inadmissible to set aside the award.

— As to what was brought before him for consideration.

Cited in Evans v. Clapp, 123 Mass. 165, 25 Am. Rep. 52, holding that a

referee is a competent witness as to what was in controversy before him and

what matters entered into his decision; Re Fairley, 25 N. B. 568, on the

admissibility of an arbitrator's testimony as to what was awarded; Re South-

ampton, 12 Ont. L. Rep. 214, holding that evidence of an arbitrator as to the

basis on which the valuation of the assets and liabilities was made is admis-

sible; Atlantic & N. W. R. Co. v. Leeming, Rap. Jud. Quebec, 3 B. R. 165, hold-

ing that the testimony of an arbitrator is admissible as to a matter taken into

consideration by them if the matter was distinct from the questions arising

in the award.

The decision of the Exchequer Cliamber was cited in Ruckman v. Ransom,
35 N. J. L. ~S>'), holding that where award appears upon face to be within

II
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submission, it is not competent in suit at law to show that arbitrator exceeded

authority.

— As to wliat he considered in making- the award.
Cited in Lemay v. McRae, 16 Ont. Rep. 307, on the admissibility of testimony

of arbitrator, as to what he considered in making the award; Pontiac Pacific

Junction R. Co. v. Sisters of Charity, Rap. Jud. Quebec, 20 C. S. 567, holdin<j

that where the award is clear and minute the testimony of one of the arbi-

trators is inadmissible to show that he considered other lands than those de-

scribed; Re Atty. Gen. [1898] 2 Ir. Q. B. 719, holding that the testimony of the

arbitrators was admissible to show what matters they took into consideration

in making the award.

— As to the exercise of discretion on matters submitted.

Cited in Chicago, B. & Q. R. Co. v. Babcock, 204 U. S. 585, 51 L. ed. 636,

27 Sup. Ct. Rep. 326, holding that the testimony of the members of the state

board of taxation was inadmissible as to the confusion existing in their minds

in making the assessment of the railroads; Re Christie & T. Junction, 22 Ont.

App. Rep. 21, holding that the examination of the arbitrator must be limited to

matters of fact in connection Avith the reference and not the reasons and grounds

for making the award; Kelly v. MacDonald, 2 Has. & War. (Pr. Edw. Isl.)

173, holding that a court has no power to inquire as to whether the discretion

of the arbitrators was properly exercised.

Enforcement of valid part of award partially void on its face.

Cited in Re Graves, 21 Manitoba L. Rep. 417, holding that award which is bad

in part can only be held good as to remainder of it when bad part is clearly

separable from good.

Distinguished in Falkingham v. Victorian R. Comrs. [1900] A. C. 452, 69

L. J. P. C. N. S. 89, 82 L. T. N. S. 506, holding that where the award was a

lump sum and it did not appear on its face that it included matters not within

the jurisdiction of the arbitrators as fixed by the submission the award was

good.

The decision of the Exchequer Chamber was cited in Collins v. Water Comrs.

42 U. C. Q. B. 378, holding that if that part of the award which is void on

its face is severable from the good part, the former only may be set aside;

Re Egleston, 45 U. C. Q. B. 479, holding that where a part of an award was

void because the arbitrators had exceeded their authority, and that part was

severable from the rest, the latter should be enforced.

The decision of the Exchequer Chamber was distinguislied in Tully v. Cham-

berlain, 31 U. C. Q. B. 299, holding in this case the parts were not separable, and

therefore all the award was void.

Construction of submission and award as question of law.

Cited in Truesdale v. Straw, 58 N. H. 207, lioldiiig that the construction of a

submission and an award, as to whether certain matters were outside the sub-

mission is a question of law.

Certainty of award.

Cited in Ontario & Q. R. Co. v. Vallieres, Rap. Jud. Quebec, 36 C. S. 349,

on the certainty as to the items requisite in an award.

Citpd in note in 3 E. R. C. 426, on necessity that award decide all matters

submitted and be certain and final.
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Ccniseqiscntial damage for injuries caused by maintenance of railroad or

public Avork.

Cited in New York Elev. R. Co. v. Fifth Nat. Bank, 135 U. S. 432, 34 L.

ed. 231, 10 Sup. Ct. Rep. 743, holding that the owner of a building along a street

upon which has been built an elevated railroad may recover for inconvenience

and discomfort independent of that caused by the trains; Moore v. New York

Elev. R. Co. 130 N. Y. 523, 14 L.R.A. 731, 29 N. E. 997, holding that the loss

of privacy caused by the erection of an elevated street railroad was an element

of damage; Great Western R. Co. v. Warner, 19 Grant, Ch. (U. C.) 500, hold-

ing an award good which allowed for the decreased value of the land not taken

for the railroad; Re Canada Southern R. Co. 41 U. C. Q. B. 195, holding that

where a part of a man's land is taken by a railroad company, damages may be

allowed for injuries done to the remainder of his land; Masson v, Robertson,

44 U. C. Q. B. 323, holding that an award of damages for increased risk of

fires from railroad was proper; Green v. Belfast Tramways Co. Ir. L. R. 20 Q. B.

35, holding that the plaintiff was entitled to recover for injuries through loss

of lateral support to his land by reason of a railway cut on the adjoining

property.

Cited in 4 Dillon Mun. Corp. 5th ed. 2935, on abutting owner's right to com-

pensation for loss of trade due to lowering of roadway.

Distinguished in St. Catharines R. Co. v. Norris, 17 Ont. Rep. 667, holding that

damages for loss of trade caused by the maintenance of a railroad could not be

allowed.

The decision of the Court of Exchequer was cited in Glasgow Union R. Co.

V. Hunter, L. R. 2 H. L. Sc. App. Cas. 78, holding that compensation could

not be had for injuries to land from the noise and smoke of trains whether a

part of the land is taken or not.

-^ Under statutes.

Cited in Rhodes v. Airdale Drainage Comrs. L. R. 1 C. P. D. 402, 45 L.

J. C. P. N. S. 861, 35 L. T. N. S. 46, 24 Week. Rep. 1053, holding that damage

which would have been actionable was recoverable alone under the act authorizing

the drainage in this case.

Cited in -note in 1 E. R. C. 663, on nonliability for damage necessarily arising

from exercise of powers gi'anted by statute.

Distinguished in Ontario & Q. R. Co. v. Taylor, 6 Ont. Rep. 338, holding that

in making an award for the injuries to that part of land not taken, damages

cannot be allowed for a possible injury under the statute in this case.

Damages for injurious effect on land witliout taking.

Cited in American Bank Note Co. v. New York Elev. R. Co. 129 N. Y. 252,

29 N. E. 302, on the right to recover damages where no part of the land is taken

;

R. V. Barry, 2 Can. Exch. 333, holding that the construction of a railway siding

on a sidewalk contiguous to land gives rise to injuries for which damages

should be allowed; Delaplaine v. Chicago & N. W. R. Co. 42 Wis. 214, 24 Am.
Rep. 380; Re Scott, 6 Manitoba L. Rep. 193,—on the award of damages for

injuries to lands injuriously affected; dissenting opinion in M'Carthy v. Metro-

politan Bd. of Works, L. R. 8 C. P. 191 (affirming L. R. 7 C. P. 508), on the

right to compensation for land injuriously affected.

Distinguished in dissenting opinion in Pion v. North Shore R. Co. 14 Can. S.

C. 677 (reversing 12 Quebec L. R. 205), on the allowance of damages for inter-

ruption of access to land, though no part of the land is taken.
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— Where part of tract or tracts is taken.

Cited in Lincoln v. Com. 1G4 Mass. 3GS, 41 N. E. 489, holding that if land

adjoining that taken, and owned by the same owner is injuriously affected by

the improvement made, the owner is entitled to compensation; Paradis v. R. 1

Can. Exch. 191; Vezina v. R. 17 Can. S. C. 1 ; Straits of Canseau M. R. Co. v.

R. 2 Can. Exch. 113,—holding that where a part of land is taken, damages for

the other part not taken should be assessed with reference also to the loss

that may occur through the operation of the railroad; Collins v. Water Comrs.

42 U. C. Q. B. 378, on damages for lands taken and for those injuriously af-

fected; Holt V. Gaslight & Coke Co. L. R. 7 Q. B. 728, 41 L. J. Q. B. N. S. 351,

27 L. T. N. S. 442, holding that where the gas company took a part of the

meadow, leased by the plaintiff for a rifle range, the latter was entitled to

compensation for the shutting off of the range; R. v. Sheward, L. R. 5 Q. B. Div.

179, L. R. 9 Q. B. Div, 741, 49 L. J. Q. B. N. S. 716, on the right to compensation

for injury to business where land is taken; Caledonian R. Co. v. Walker, L. R. 7

App. Cas. 259, 46 L. T. N. S. 826, 30 Week, Rep, 569, 46 J. P, 676, on the

right to compensation for injuries to land through the taking of a part thereof;

Cowper-Essex v. Acton Local Board, 58 L. J. Q. B. N, S. 594, L, R. 14 App.

Cas. 153, 61 L. T. N. S. 1, 39 Week. Rep. 209, 53 J. P. 756 (reversing 3 7 Q.

B, Div. 447, which reversed 14 Q. B. Div. 753), holding that where lands were

taken for sewage purpose, injuries to other lands held by the same person by

reason of the construction of the sewage, covild be allowed; London, T, & S, R,

Co. V. Gower's Walk Schools, L. R, 24 Q. B. Div. 326, 59 L, J, Q. B. N, S. 162,

62 L, T, N, S. 306, 38 Week. Rep, 343, holding that where the compensation

clauses of a statute attach, the party whose land is injuriously affected is entitled

to full compensation for all damages in respect of the deterioration of his prop-

erty; R. ex rel, Moore v. Abbott [1897] 2 Ir. Q. B. 362, on the right to compensa-

tion for injurious effect of land by intended user of that taken.

The decision of the Court of Exchequer was cited in Austin v. Augusta Terminal

R. Co. 108 Ga. 671, 47 L.R.A. 755, 34 S. E, 852, on the recovery of damages for

land injuriously affected where a part of the land is taken.

The decision of the Exchequer Chamber was cited in Paradis v. Reg, 1 Can.

Exch. 191, on the right to compensation where a part of land is taken and

injury results to the rest.

Rights of riparian owners in navigable waters.

Cited in Lewis v. Johnson, 76 FeU. 476; Revell v. People, 177 III, 468, 43 L.R.A.

790, 69 Am, St, Rep. 257, 52 N, E, 1052; American Dock & Tmprov, Co, v. Public

Schools, 35 N. J. Eq. 181 ; Mulry v, Norton, 100 N, Y, 424, 53 Am, Rep. 206, 3

N. E. 581,—on the rights of riparian owners; Nugent v. Mallory, 145 Ky. 824,

141 S W 850, holding that littoral owner has right to water frontage belonging

to land; Home for Aged Women v. Com. 202 Mass. 422, 24 L.R.A. (N.S.) 79. 89

N, E. ]24, holding that grant by state to owner of property bounded by tide

water extending his title certain distance into sea, will be construed strictly

against him; Morrill v, St, Anthony Falls Water-Power Co. 26 Minn, 222, 37

Am. Rep. 399, 2 N. W. 842, holding that a riparian owner has the right to use the

water flowing past his land, but only in such a way as not to impede navigation

or other public rights; Sage v. New York, 10 App. Div. 294, 41 N. Y Supp. 938

(dissenting opinion), on meaning of term water frontage; Saunders v. New York

C. & H. R. R. Co. 71 Hun, 153, 23 N. Y. Supp. 927, 30 Abb. N. C. 88. holdmg that

the legislature could not grant the right to a railroad to construct its track

throu-h navigable water and cut off the plaintiff's access to his land; Shepard's
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Point Land Co. v. Atlantic Hotel, 132 N. C. 517, 61 L.R.A. 937, 44 S. E. 39;

Philadelphia & R. Terminal R. Go's Appeal, 1 Pa. Super. Ct. G3 (dissenting

opinion) ; Providence Steam-Engine Co. v. Providence & S. S. S. Co. 12 R. I. 348,

34 Am. Rep. 652,—on the rights of riparian owners on a navigable stream; Fol-

som V. Freeborn, 13 R. I. 200, holding that a riparian owner had the right to free

access to his riparian estate; Shively v. Bowlby, 152 U. S. 1, 38 L. ed. 331, 14

Sup. Ct. Rep. 548, holding that the rights of riparian owners do not consist in

a title to the soil of the stream or a right to build thereon, but a right of ac-

cess; Byron v. Stimpson, 17 N. B. 697, holding owner on sea has right of un-

obstructed access; Compagnie DuChemin DeFer DuNord v. Pion, 12 Quebec L.

Rep. 205, holding that railroad company authorized by government to construct

railroad upon bank of river need not indemnify adjoining owners for taking away

their access to river.

Cited in Freund Police P. 428, on easements of riparian owner; 2 Washburn

Real Prop. 6th ed. 346, on right to maintain wharf.

Distinguished in Sage v. New York, 154 N. Y. 61 (affirming 10 App. Div. 294,

41 N. Y. Supp. 938), holding that the riparian rights of an owner of the Harlem

upland are subordinate to the right of the City of New York under its charter

and rights granted it; Eisenbach v. Hatfield, 2 Wash. 236, 12 L.R.A. 632, 26

Pac. 539, holding that under the state statutes and constitution a riparian owner

has no special or peculiar rights in the navigable waters as an incident to their

estate.

The decision of the Exchequer Chamber was cited in United States v. Bain,

3 Hughes 593, Fed. Gas. No. 14,496, on the power of the English crown to alien

the lands held in trust for the public without the consent of Parliament.

— Actionable interference with access.

Cited in Mobile Transp. Co. v. Mobile, 153 Ala. 409, 13 L.R.A. (N.S.) 3.52, 127

Am. St. Rep. 34, 44 So. 976, holding that wrongful exclusion from. the shore is

sufficient to give right to compensation; San Francisco Sav. Union v. R. G. R.

Petroleum & Mic. Co. 144 Gal. 134, 66 L.R.A. 242, 103 Am. St. Rep. 72, 77 Pac.

823, 1 Ann. Gas. 182; Garitee v. Baltimore, 53 Md. 422; Re New York, 168 N. Y.

134, 56 L.R.A. 500, 61 N. E. 158,—holding that where riparian rights are taken

away, there must be compensation paid therefor; Brookhaven v. Smith, 188 N.

Y. 74, 9 L.R.A. (N.S.) 320, 80 N. E. 665, 11 Ann. Gas. 1, on the right to recover

for interference with enjoyment of riparian rights; Kingsland v. New York, 35

Hun 458, holding that the benefits and advantages of the water front was prop-

erty vested in the land owners for which compensation must be paid if thcj'^ were

destroyed; Rumsey v. New York & N. E. R. Go. 133 N. Y. 79, 15 L.R.A. 618, 28
Am. St. Rep. 600, 30 N. E. 654, holding same where railroad was built in front

of riparian property; Chapman v. Oshkosh & M. River R. Co. 33 Wis. 629, holding

that riparian owner is entitled to recover for injury to riparian rights caused by
bridge built by railroad company; Lyon v. Fishmongers' Co. L. R. 1 App. Gas. 6()2.

46 L. J. Ch. N. S. 68, 35 L. T. N. S. 569, 25 Week. Rep. 165, 23 Eng. Rul. Gas.

141, holding that a riparian owner was entitled to compensation for the ob-

struction of his free access to the water.

Cited in notes in 34 L.R.A. (N.S.) 431, on right to obstruct wharf rights in

navigable waters for public purposes, without compensation; 40 L.R.A. 593, on
right of owner of upland to access to navigable water.

Cited in 1 Faniham, Waters, 292, on riparian owner's right of access to water.
Distinguished in Taylor v. Com. 102 Va. 759, 102 Am. St. Rep. 865, 47 S. E.

875, holding that where the right of access was not cut off or interfered with, a
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riparian owner could not recover for the maintenance of an artesian well in the
stieam.

The decision of the Exchequer Chamber was cited in Stevens v. Paterson &
N. R. Co. 34 N. J. L. 532, 3 Am. Rep. 209, 3 Legal Caz. 217, holding that the state

being the owner of the land in all navigable water could grant the same to any
one without making compensation to the owner of the shore.

Law of privacy.

Cited in note in 31 L.R.A. 283, on law of privacy.

3 E. R. C. 504, HENFREE v. BROMLEY, 6 East 309, 8 Revised Rep. 491, 2

Smith, 400.

Aiit'ior'ty of arbitrator to act further after award is made.
Cited in Dudley v. Thomas, 23 Cal. 365; Woodbury v. Northy, 3 Me. 85, 14

Am. Dec. 214,—holding that after the award is executed and ready for delivery,

the arbitrator has not power even to correct a mistake in it; Porter v. Pillsbury.

35 Me. 278; Flannery v. Sahagian, 134 N. Y, 85, 31 N. E. 319; Rogers v. Car-

rothers, 26 W. Va. 238; Helps v. Roblin, 6 U. C. C. P. 52,—holding that an ar-

bitrator after he has executed an award, has no power to alter or amend the

award; Sanford v. San ford, 3 N. S. 266, holding that they cannot make a new
award in such ease; Baker v. Booth, 2 U. C. Q. B. 0. S. 407, on the right of

an arbitrator to retract an award after he has completed and published it an<l

it is ready for delivery.

— Alteration of award by arbitrators as affecting its validity.

Cited in Colson v. Arnot, 57 N. Y. 253, 15 Am. Rep. 496 (dissenting opinion),

on the effect of an alteration of a completed award by the arbitrator or another.

— Validity of an award made as a substitute for earlier one.

Cited in Holden v. McCarthy, 5 U. C. Q. B. 0. S. 99, holding that the award

first delivered was the true award, though the second was under seal, where the

Bubmission did not require a seal; Kelly v. MacDonald, 2 Has. & War. (Pr. Edw.

Isl.) 173, holding that where the first award was destroyed after being signed.

a second one made was void.

Distinguished in Baby v. Davenport, 2 U. C. Q. B. 65, holding that where the

arbitrators made a partial award according to the agreement of the parties,

reserving the right to complete it, the second award made was valid.

Alteration of written instrument by stranger as affecting its validity.

Cited in People v. Graham, 1 Sheldon, 151, 6 Park Cr. 135, on the alteration

of a written instrument in some material particular, as a forgery; Rees v. Over-

baugh, 6 Cow. 746, holding that if a stranger tears off the seals to a deed it

will not vitiate the deed; Brown v. Jones, 3 Port. (Ala.) 420; Nichols v. John-

son, 10 Conn. 192; Lee v. Alexander, 9 B. Mon. 25, 48 Am. Dec. 412; Pope v.

Chafee, 14 Rich. Eq. 69,—holding that the unautliorizcd alteration of a written

instrument by a stranger will have no effect; Waring v. Smith, 2 Barb. CIi. 119.

holding same where the contents can be ascertained as they originally existed:

Gleason v. Hamilton, 64 Hun, 96, 19 N. Y. Supp. 103, holding same as to an

unauthorized alteration of a mortgage by an attorney of the mortgagee; Yeagor

V, Musgrave, 28 W. Va. 90, holding that if a stranger alters a deed, bond or other

agreem^'ent in a part not material it does not avoid the agreement; Bigelow v.

Stilphen, 35 Vt. 521, holding same as to a material alteration of a note; Boyd

V. McConnell, 10 Humph. 68, holding such alteration will not avoid the note;

Cutts V. United States, 1 Gall. 69, Fed. Cas. No. 3,522 ;
Waterous Engine Works
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Co. V. McLean, 2 Manitoba L. Rep. 279 ^ Pattison v. Rykcrt, 1 Ont. Elect. Cas.

428,—on the effect of an alteration of a written instrument by an unauthorized

third person; Bank of Upper Canada v. Widmer, 2 U. C. Q. B. 0. S. 275, holding

that a mere alteration of a specialty will not destroy it.

Cited in note in 2 Eng. Rul. Cas. 694, on invalidity of instrument materially

altered by stranger.

— By a party to the instrument.

Cited in United States v. Spalding, 2 Mason, 478, Fed. Cas. No. 16,365, hold-

ing as to bonds where the seals were torn off by the obligee through the fraud

of the obligor, that the obligor could recover on them; Suffell v. Bank of Eng-

land, L. R. 9 Q. B. Div. 555, 3 Eng. Rul. Cas. 640, 51 L. J. Q. B. N. S. 401, 47

L. T, N. S. 146, 30 Week. Rep. 932, 46 J. P. 500, holding that the material al-

teration of a note by the holder vitiated them even as against a bona fide

holder for value.

Distinguished in Weeks v. Hall, 1 N. B. 433, holding that an alteration in the

conditions of a bail bond, avoided the bond.

3 E. R. C. 508, SMITH v. JOHNSON, 15 East, 213, 13 Revised Rep. 449.

Conclusiveness of award as to all matters embraced within submission.

Cited in Curley v. Dean, 4 Conn. 259, 10 Am. Dec. 140, holding that an award

is conclusive as to all matters submitted and decided by the award; Warfield

V. Holbrook, 20 Pick. 531, holding that an award was a bar to any action upon

a note submitted to the arbitrators, if within the submission; Gardener v. Oden,

24 Miss. 382, holding all matters pertaining to partnership accounts were con-

cluded by submission of the firm accounts; New York Lumber & Woodworkmg
Co. V. Schneider, 119 N. Y. 475, 24 N. E. 4, holding that an award is a complete

bar to the maintenance of an action upon the original right or cause, or upon

matters embraced therein.

— As to matters not presented to the arbitrators.

Cited in Bunnel v. Pinto, 2 Conn. 431, holding that an award was a bar to all

matters embraced within the submission though through mistake not brought to

the attention of the arbitrators; Stipp v. Washington Hall, 5 Blackf. 473, hold-

ing that by failing to submit any demand within the scope of the reference, the

party forfeits his claim to it; Veghte v. Hoagland, 29 N. J. L. 125, holding that

where damages are entire, an award upon them, although part are omitTcd, ex-

tinguishes the whole; Page v. Foster, 7 N. H. 392; Ott v, Schroeppel, 5 N. Y.

482,—holding that an award made under a general submission is final as to all

matters within the submission though not urged before the arbitrators; Peeler

V. Norris, 4 Y'erg. 331, on the right to withhold matters in dispute so as to avail

of them in a future action; Robinson v. Morse, 26 Vt. 392, holding that an award
is a bar to a suit afterward brought on notes or other matters intentionally

withheld from the arbitrators and included in the submission; Ramsay v. Ham-
ilton, 4 N. B. 511, on the right of a plaintiff to withdraw matters from the con-

sideration of the referees where it is within the scope .of the reference; Bennett

V. Murray, 5 N. S. 614, holding that a court will not allow a setoff of a matter

within the scope of a previous reference between the parties, the object of whicli

was to make a final settlement.

Cited in notes in 3 Eng. Rul. Cas. 511; 11 Eng. Rul. Cas. 235,—on conclusive-

ness of award as to matters not submitted.

Disapproved in King v. Savory, 8 Cush. 309, holding tliat where the matter
was not submitted to the arbitrators it did not bar a future action upon it, if
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the party acted in good faith; Buck v. Buck, 2 Vt. 417, hokling tliat whore the
submission is bv parol, matters then existing but not laid before the arbitrators
nor adjudicated by them are not barred by the award.

Conclusiveness of judgment.
Cited in Pinney v. Barnes, 17 Conn. 420, holding tliat a former judgment in a

suit between the same parties upon the same cause of action, is a bar to a sub-

sequent one, though the former is inadequate.

Vacation of award.
Cited in note in 3 E. R. C. 522, on setting aside award.

3 E. R. C. 512, PEDLEY v. GODDARD, 7 T. R. 73, 4 Revised Rep. 382.

Objections to report of referees made under rule of court.

Cited in Adams v. Adams, 8 N. H. 82, holding that a report of referees made
under a rule of court is when presented for acceptance open to every objection

whether the objection appear on its face or not.

Matters appearing- on face of award as defenses to attachment for non-
performance of award.

Cited in Elmendorf v. Harris, 5 Wend. 516, holding that matters appearing

on the face of the award may be relied on to resist an attachment for not per-

forming the award, at any time when motion is made.

Time for objection to award.
Cited in Crooks v. Chisholm, 4 U. C. Q. B. 0. S. 120, holding that it is too late

to object to award after lapse of four terms from publication, and attachment

granted for nonperformance.

Cited in note in 3 E. R. C. 519, on setting aside award.

Finality of award as affecting its validity.

Distinguished in M'Kinstry v. Solomons, 2 Johns. 57, holding that where the

award provided that should any errors be found in it, the plaintiff should refund

that much, did not affect its finality where the merits are not involved.

Assignment of error of irregular judgment.

Cited in Hanly v. Holmes, 1 Mo. 84, on the right to assign for error an irregular

judgment.

3 E. R. C. 523, HOPKINSON v. ROLT, 9 H. L. Cas. 514, 7 Jur. N. S. 1209, 34 L.

J. Ch. N. S. 468, 5 L. T. N. S. 90, 9 Week Rep. 900, affirming the decision

of the Lord Chancellor, reported in 3 De G. & J. 177, which affirms the de-

cision of the Master of the Rolls, reported in 25 Beav. 461.

Liien for iniure advances as against prior transferee or encunihriincer ol

equity of redemption.

Referred to as a leading case in Hyman v. Hauff, 138 N. Y. 48, 33 N. E. 735,

liolding rule that lien of mortgage for future advances will be postponed as to

advances after notice of other encumbrances applies only where advances were

l^lainly optional and notice actual.

Cited with special approval in Blackley v. Kenny, 16 Ont. App. Rep. 522,

holding a mortgagee, who assented to voluntary conveyance of equity of redemp-

tion to mortgagor's wife, was not entitled to priority for advances after notice

of conveyance.

Cited in National Bank v. Gunhouse & Co. 17 S. C. 489, holding mortgage to

secure future advances is postponed to a later mortgage as to all indelitedness

contracted after notice of the second mortgage; Newfoundland v. Newfoundland
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R. Co. L. R. 13 App. Cas. 199, 57 L. J. P. C. N. S. 35, 58 L. T. N. S. 285; DawsoB

V. Bank of Whitehaven, L. R. 4 Ch. Div. 639,—on same point; Daun v. London

Brewery Co. L. R. 8 Eq. 155, 38 L. J. Ch. N. S. 454, 20 L. T. N. S. 601, holding

rights under first and second mortgages to secure advances, after notice, are

regulated by respective dates of the advances; Ladue v. Detroit & M. R. Co. 13

Mich. 380, 87 Am. Dec. 759, holding, on different reasoning that where mortgage

operates as mere security, that optional advances made subsequent to the record-

ing of a deed from mortgagor will not be entitled to priority; Finlayson v.

Crooks, 47 Minn. 74, 49 N. W. 398. holding f; ct that advances were optional and

made with actual notice of another lien precluded mortgagee from claiming

priority at least in absence of a special equity; Hcintze v. Bentlej', 34 N. J. Eq.

562, holding, if a first mortgagee have knowledge of existence of a second in-

cumbrance, he will not be entitled to priority for subsequent optional advances;

Ackerman v. Nunsicker, 85 N. Y. 43, 39 Am. Rep. 621, holding opUonal or ob-

ligatory advances under a mortgage, though made subsequent to docketing of

a judgment are entitled to priority where there was no notice; Ackerman v.

Hunsicker, 21 Hun, 53, holding that mortgage to secure future advances is

subject to all incumbrances recorded to time it is made; McClure v. Roman. 52

Pa. 458, holding obligations incurred under security of a judgment note took

no priority over a later judgment of even date; Pierce v. Canada Permanent

Loan & Sav. Co. 24 Ont. Rep. 420, holding that under registry laws mortgage

recorded takes priority of former mortgage as to advances made on first mortgage

subsequent to time of recording second mortgage; Cook v. Royal Canadian Bank,

20 Grant, Ch. (U. C.) 1, holding, where bank permitted belief that stock would be

transferred on a certain payment, that it could not continue to make discounts,

which would be a charge on the stock; Hudson's Bay Co. v. Kearns, 3 B. C. 330,

holding a gi'antee for security could not register his title so as to obtain prior-

ity for his advances over a known prior mortgage; Cosgrave Brewing & Malting

Co. V. Starrs, 5 Ont. Rep. 189, on absence of right to make further advances on

security of a first mortgage after notice of a second mortgage; Hutson v.

Valliers, 19 Ont. App. Rep. 154 (dissenting opinion), on efTect of registration of

later mortgage to postpone subsequent advances under an earlier registered

mortgage; Pierce v. Canada Permanent Loan & Sav. Co. 25 Ont. Rep. 671 (re-

versing 24 Ont. Rep. 426), holding subsequent registered mortgagee was junior

to advances made thereafter on a prior registered mortgage within the amount
secured thereby; West v. Williams [1898] 1 Ch. 488 [1899] 1 Ch. 132, 68 L. J.

Ch. N. S. 127, 79 L. T. N. S. 575, 47 Week. Rep. 308, holding rule that lien of

mortgage for future advances will be postponed as to advances made after

notice of another mortgage applies where there was a covenant to make the

advances; Hughes v. Britannia Permanent Benefit Bldg. Soc. [1906] 2 Ch. 607,

75 L. J. Ch. N. S. 739, 95 L. T. N. S. 327, 22 Times L. R. 806, holding, where first

mortgagee had notice of a second mortgage he could not rely on express con-

tract entitling him to add what was subsequentlj' advanced on mortgages on

other estates; London & C. Bkg. Co. v. Ratclifife, L. R. 6 App, Cas. 722, 51 L. J.

Ch. N. S. 28, 45 L. T. N. S. 322, 30 Week. Rep. 109, holding, where owner de-

posited title deeds with bank to secure sums due or to become due, that bank
could not make fresh advances after notice of a contract to convey; Bradford

Bkg. Co. V. Briggs, L. R. LJ Ch. Div. 149, L. R. 31 Ch. Div. 19, L. R. 12 App.
Cas. 29, 52 L. T. N. S. 643, 33 Week. Rep. 730, 58 L. J. Ch. N. S. 364, 56 L. T.

N. S. 62, 35 Week. Rep. 521, holding an association, whose articles gave first lion

on shares for debts from shareholders, was not entitled to priority as to money
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becoming duo after notice of a deposit of shares to secure a loan; Menzies v.

Lightfoot, L. R. 11 Eq. 459, 40 L. J. CJi. N. S. 561, 24 L. T. N. S. 095, 19 Week.

Rep. 578, holding, where a second mortgage was taken simultaneously with a first

and words "subject to the security" were used, that first mortgagee was not

entitled to priority as to advances made after notice tliough first mortgage

specified that advances were not to exceed a certain sum; Union Rank v.

National Bank, L. R. 12 App. Gas. 53, 56 L. T. N. S. 203, holding disponee,

possessing property on an ex facie absolute title of ownership, but in security

only of advances made and to be made to disponor, will not be protected as

to advances after notice of conveyance of reversionary right for a considera-

tion.

Cited in notes in 18 Eng. Rul. Cas. 529, on priority of mortgagee over subse-

quent mortgagee in respect to advances after notice of later mortgages; 3 E.

R. C. 554, 555, on effect of assignment on rights as to future advances.

Distinguished in Re Newfoundland R. Co. Newfoundl. Rep. (1884-96) I. appx.,

where priorities were in question arising out of the same clauses in the same

contract.

Disapproved in Robinson v. Consolidated Real Estate & F. Ins. Co. 55 Md.

105, holding judgment to secure future advances as agreed on was prior to

mechanics' lien, though advances were not to be made until after building was

commenced.

The decision of the Lord Chancellor was cited in Bank of Montgomery County's

Appeal, 36 Pa. 170, holding that mortgage covering future advances is lien on

property for future advances only from date of such advances.

Notice to discharge secondary liability for future debts.

Cited in Burgess v. Eve, L. R. 13 Eq. 450, 41 L. J. Ch. N. S. 515, 26 L. T. N. S.

540, 20 Week. Rep. 311, on right to withdraw a general guaranty to a bank on

paying up all that was due at the time of giving notice.

Effect of mortgage.

Cited in London & C. Bkg. Co. v. RatclifTe, L. R. 6 App. Cas. 722, 51 L. J. Ch.

N. S. 28, 45 L. T. N. S. 322, 30 Week. Rep. 109, on right of mortgagor to sell

mortgaged estate subject to then existing charge; Carter v. Grasett, 14 Ont.

App. Rep. 685, on mortgagor as owner in equity, though the property is still

subject to the mortgage debt.

Right of tacking applied to mortgages.

Cited in Ladue v. Detroit & M. R. Co. 13 Mich. 380, 87 Am. Dec. 750, on

English doctrine of tacking based on theory that mortgagee is possessed of legal

title.

Effect of difference of opinion on rights as to appeal costs.

Cited in Anderson v. Morice, L. R. 1 App. Cas. 713, 46 L. J. C. P. N. S. 11, 35

L. T. N. S. 566, 25 Week. Rep. 14, 23 Eng. Rul. Cas. 302, on effect of difference

of opinion on rights as to costs.

Contradiction on contract by custom.

Cited in note in 8 E. R. C. 356, on right to contradict terms of express con-

tract by custom or otherwise.

3 E. R. C. 556, HOGG v. BROOKS, L. R. 15 Q. B. Div. 256, 50 J. P. 118.

Mortgagee of lease as assignee. ^ , . t, pho
Cited in Jamieson v. London & C. Loan & Agency Co. 23 Ont. App. Rep. 002,

on mortgagee of lease as assignee of t<-"
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3 E. R. C. 558, LEVY v. LOVELL, L. R. 14 Ch. Div. 234, 49 L. J. Cli. N. S. 305,

42 L. T. N. S. 242. 28 Week. Rep. G02, reversing the decision of the Vice

Chancellor, reported in 48 L. J. Ch. N. S. 357, L. R. 11 Ch. Div. 220, 27 Week.

Rep. 428.

Effect of attachment process on goods to create lien.

Cited in National City Bank v. Torrent, 130 Mich. 259, 89 N. W. 938, holding

debt was "secured" when garnishee proceedings had been instituted; Ex parte

Sear, L. R. 17 Ch. Div. 74, 44 L. T. N. S. 887, holding an attachment of goods on

a writ out of the Tolzey Court of Bristol is under the custom of the Court a

inere process giving no specific lien on the goods; Ex parte Nelson, L. R. 14 Ch.

Div. 41, 49 L. J. Bankr. N. S. 44, 42 L. T. N. S. 389, 28 Week. Rep. 554, on the

effect of service of writ of attachment; Smith v. Perpetual Trustee Co. 11 C. L.

R. (Austr.) 148, holding that writ of foreign attachment taken out by creditor

does not create charge for debt over property.

3 E. R. C. 569, Stanley v. Grundy, L. R. 22 Ch. Div. 478, 52 L. J. Ch. N. S. 248.

48 L. T. N. S. 106, 31 Week. Rep. 315.

Jjiability of mortgagee in possession for rents.

Cited in note in 18 E. R. C. 431, on liability to account of mortgagee entering

into possession, for receipt of rents and profits.

3 E. R. C. 573, BIDDLE v. BOND, 6 Best. & S. 225, 11 Jur. N. S. 425, 34 L. J.

Q. B. N. S. 137, 12 L. T. N. S. 178, 13 Week. Rep. 561.

Denial of bailor's title by bailee.

Referred to as leading case and distinguished in Valentine v. Long Island

R. Co. 102 App. Div. 419, 92 N. Y. Supp. 645, where carrier asserted title in itself.

Cited in Sedgwick v. Macy, 24 App. Div. 1, 49 N. Y. Supp. 154, as to when
bailee can set up title of third person in action against him by bailor; Nudd v.

Montayne, 38 Wis. 511, 20 Am. Rep. 25, holding general rule is that one who has

received property from another as bailee or agent must restore or account for

it to him from whom he has received it, but rule has been relaxed by some modern

authorities; Wells v. American Exp. Co. 55 Wis. 23, 42 Am. Rep. 695, 11 N. W.
537, holding jus tertii enforceable even as against contract of bailment; Hegan
V. Fredericton Boom Co. 18 N. B. 165, holding boom company which receives

lumber from person who furnishes marks is not necessarily estopped to show
third person is owner; Elgin Loan & Sav. Co. v. National Trust Co. 7 Ont. L.

Rep. 1, holding bailee may interplead when claim is made upon the property or

adverse interest alleged to exist therein; Hastings v. Ponton, 5 Ont. App. Rep.

543, holding taint of illegality attaching to receipt of money by one as agent

will not enable him to deny he received it for use of principle, so long as it

has not been claimed from him by some one really entitled to it; Mason v.

Great Western R. Co. 31 U. C. Q. B. 73, on right of bailee to set up jus tertii;

Rogers v. Lambert, L. R. 24 Q. B. Div. 573, 59 L. J. Q. B. N. S. 250, 38 Week.
Rep. 542, 62 L. T. N. S. 694, [1891] 1 Q. B. 318, 60 L. J. Q. B. N. S. 187, 64 L.

T. N. S. 406, 55 J. P. 452, 39 Week. Rep. 114, holding bailee is estopped from
disputing his bailor's title unless he claims to defend under authority of alleged

title holder; Henderson v. Williams, 64 L. J. Q*. B. N. S. 308, [1895]. 1 Q. B.

521, 14 Reports, 375, 72 L. T. N. S. 98, 43 Week. Rep. 274, 11 Eng. Rul. Cas. 105,

holding warehouseman estopped to deny bailor's title where he admitted he held

goods at latter's order and disposal.

Cited in notes in 12 L.R.A.(N.S.) 259, on duty of carrier to recognize demands
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of stranger on property delivered for transportation; 33 L.R.A. (N.S.) G83—()8(!,

689, C98, on right to assert against bailor, hostile, adverse, paramount title of

thLd person; 3 E. R. C. 579, 581, on estoppel of bailee by attornment; 11 E. R.

C. 120, on estoppel of warehouseman or bailee by giving receipt.

Cited in Benjamin Sales, 5th ed. 86G, on estoppel of warehousemen to set up
rights of unpaid seller after attornment; 2 Cooley Torts, 3d ed. 877, on right of

bailee to deliver to real owner property received from one not entitled to posses-

sion; 4 Elliott Railr. 2d ed. 281, on seizure under legal process as excuse for non-

delivery of goods by carrier; 4 Elliott Railr. 2d ed. 61, on bill of lading issued

to true owner of goods as muniment of title; 2 Hutchinson Car. 3d ed. 834. on

duty and liability of carrier when adverse claim to property is set up; Porter

Bills of L. 355, on immateriality of manner in which bailor obtained possession

of goods.

Distinguished in Wellington v. Chard, 22 U. C. C. P. 518, where pica amoimted

to absolute divesting of plaintiff's interest and property under statutable a\i-

thority; Kingsman v. Kingsman, L. R. 6 Q. B. Div. 122, 50 L. J. Q. B. N. S. 81,

44 L. T. N. S. 124, 29 Week. Rep. 207, 45 J. P. 357, where distinction was drawn

between cited case and case of assignor and assignee.

— Attornment under stress of action or superior demand.
Cited with special approval in Brill v. Grand Trunk R. Co. 20 U. C. C. P. 440.

holding bailee cannot set up title of third person except upon latters right and

title and by his authority.

Cited in Palmtag v. Doutrick, 59 Cal. 154, 43 Am. Rep. 245, holding bailer

can set up title of third person in action by bailor when he defends on such,

title and by authority of such third person; Dodge v. Meyer, 61 Cal. 405, to

same effect; City Bank v. Smith, 20 U. C. C. P. 93, holding like principle ap-

plicable where a man resists payment of note or bill, on ground some other

person has better title than that of plaintiff; Cleveland C. C. & St. L. R. Co. v.

Moline Plow Co. 13 Ind. App. 225, 41 N. E. 480, holding showing by bailee that

he has in good faith or by legal process yielded possession to rightful owner is

good defense; National Newark Banking Co. v. Delaware, L. & W. R. Co. 70 N.

J. L. 774, 66 L.R.A. 595, 103 Am. St. Rep. 825, 58 Atl. 311, holding bailee who

delivers goods to true owner, at his demand is not answerable to bailor, and rule

is especially applicable to common carriers; The Idaho, 93 U. S. 575, 23 L. ed.

978, holding common carrier may show as excuse for nondelivery pursuant to

his bill of lading, that he has delivered goods upon demand to true owner; Dom-

ville v. Kevan, 13 N. B. 33, holding obligation of bailee to account for property

to him from whom he has received it does not exist where third person claiming

the property has superior title, to bailor; Ross v. Edwards, 14 Ont. Pr. Rep. 523.

on attempt to maintain trover against warehouseman by one who knows an-

other's title to the property; Great Western R. Co. v. McEwan, 30 U. C. Q. B.

559, holding bailee can have no better title than bailor had, also that after

notice to bailee of title of third person and demand upon him by such third

person he may set up latter's title against bailor's claim; Leese v. Martin, L. R.

17 En. 224. 43 L. J. Ch. N. S. 193, 29 L. T. N. S. 742, 22 Week. Rep. 230, hold-

ing it is not enough that bailee has become aware of title of third person or

that adverse claim is made upon him, so that he may be entitled to an inter-

pleader; Ross V. Edwards, H Reports 574, 73 L. T. N. S. 100, holding bailee is

discharged when there is an eviction by title paramount.

Distinguished in Ex parte Davies, L. R. 19 Ch. Div. 86, 45 L. T. N. S. 632, 30

Week. Rep. 237, where auctioneer elected to sell goods for trustee with knowl-
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edge of adverse claimant's title, and did not show claimant had better title

than trustee.

Availing one's self of title of assignee.

Cited in O'Callaghan v. Cowan, 41 U. C. Q. B. 272, holding plaintiff had no

right to seek to avail himself of assignee's title in absence of evidence that he

was suing under and by authority of assignee.

3 E. R. C. 583, WILLIAMS v. MILLINGTON, 1 H. Bl. 81, 2 Revised Rep. 724.

Rights and liabilities of auctioneer.

Cited in Elison v. WullT, 26 111. App. 616, holding auctioneer liable to pur-

chaser for breach of contract of sale; Veazie v. Williams, 8 How. 134, 12 L. ed.

1018, holding auctioneer is usually general agent for owner, and may be agent

of buyer after the sale for some purposes, but imtil sale he acts for vendor

alone; Ryan v. Salt, 3 U. C. C. P. 83, holding it was question for jury upon evi-

dence whether defendant had clothed auctioneer with authority to sell, having

once placed property in his hands; Wolfe v. Home, L. R. 2 Q. B. Div. 3C5, 46

L. J. Q. B. N. S. 534, 36 L. T. N. S. 705, 25 Week. Rep. 728, holding auctioneer

responsible to buyer for neglect to deliver; Wood v. Baxter, 49 L. T. N. S. 45,

holding that extent of contract entered into by auctioneer wlien he sells gooda

must be determined upon evidence as to conduct and declarations of auctioneer,

nature of subject matter of sale, and surrounding circumstances; Davis v.

Artingstall, 49 L. J. Ch. N. S. 609, 42 L. T. N. S. 507, 29 Week. Rep. 137, holding

auctioneer has not merely custody of goods, but an interest in and possession

of them; Consolidated Co. v. Curtis & Son [1892] 1 Q. B. 495, 61 L. J. Q. B.

N. S. 325, 40 Week. Rep. 426, 56 J. P. 565, 25 Eng. Rul. Cas. 162, holding auc-

tioneer who sells and delivers in ordinary course is more than mere broker or

intermediary.

Cited in note in 11 Eng. Rul. Cas. 668, on lien of auctioneer on proceeds of

sale of goods.

Cited in Benjamin Sales, 5th ed. 692, on time for delivery by auctioneer of

goods sold; Benjamin Sales, 5th ed. 792, on auctioneer as agent entitled to re-

ceive payment for goods sold; Tiffany Ag. 226, on scope of authority of auctioneer

as agent.

— ilight to sue or defend.

Cited in Ennis v. Waller, 3 Blackf. 472, on right of auctioneer to maintain ac-

tion for goods sold and delivered against buyer; Tyler v. FreeK...ii, 3 Cush. 261,

liolding replevin maintainable by auctioneer against third party who obtains,

goods from buyer illegally; Hulse v. Young, 16 Johns. 1, holding action for gooda
sold and delivered maintainable by auctioneer in his own name; WaAcfield v.

Gorrie, 5 U. C. Q. B. 159, on right of auctioneer employed to sell goods of an-

other to sue in his own name.

Cited in Tiffany Ag. 389, on right of auctioneer to sue in his own name for

goods sold.

Right of agent to sue or defend in own name.
Referred to as leading case in Lewis v. Peck, 10 Ala. 142, holding agent to

collect note may sue subagent for proceeds thereof; Root v. H. ]Muhr"s Sons, 19

Phila. 428, 44 Phila. Leg. Int. 144, 19 W. N. C. 403, holding agent interested in

contract only to extent of his commissions cannot maintain action thereon.

Cited in Armstrong v. Vroman, 11 Minn. 220, Gil. 142, 88 Am. Dec. 81; Rob-

inson V. Garth, 6 Ala. 204, 41 Am. Dec. 47,—holding that sheriff may maintain
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action for breach of contract of sale of land under execution; Ministerial &.

School Fund v. Parks, 10 Me. 441, holding that in general, a mere servant or

agent, with whom contract is made on behalf of another cannot support an action

thereon; Underbill v. Gibson, 2 N. H. 352, 9 Am. Dec. 82, holding sufTicient con-

sideration to principal in a promise, under seal, does not authorize an agent to sue

in his own name, and same rule has been often adopted where promise is not un-

der seal; De Forest v. Fulton F. Ins. Co. 1 Hall, 84, holding counnission merchant

may insure property held by him for his principal in his own name and recover

upon the contract; Atkinson v. Farmer, 6 N. C. (2 ]\rurph.) 291, 4 N. C. (1 Car.

Law Repos.) 280, holding cited case does not contradict general rule that one shall

not be compelled to become debtor of another; Baltimore & P. S. B. Co. v. At-

kins, 22 Pa. St. 522, holding when agent has beneficial interest in performance

of contract made with himself for another, or special property in subject-matter

of the agreement, he may support action in his own name thereon ; Jarvis v.

Cayley, 11 U. C. Q. B. 282, holding sheriff may sue in assumpsit for price of

goods or lands sold by him imder writ.

Distinguished in Buckbee v. Brown, 21 Wend. 110, holding suit cannot be

maintained by dock master in his own name to recover wharfage.

Agent's possession as basis of right.

Cited in Mitchell v. Georgia & A. R. Co. Ill Ga. 760, 51 L.R.A. 622, 36 S. E.

971, holding mere agent or servant, having no special property therein, cannot,

on bare possession alone, maintain an action to recover goods from person wrong-

fully in possession; Jarvis v. Pinckney, Riley, L. 123, 3 Hill. L. (S. C.) 123,

holding that person in command of cargo as salvor may maintain action for in-

jury thereto wliile in his possession.

— Action by principal.

Cited in Williams v. Ocean Ins. Co. 2 Met. 303, holding action may be brought

upon contract insuring vessel by owners thereof where one part owner procures

policy which is payable to him.

Duty of plaintiff to show right to maintain action.

Cited in Miller v. Wiley, 16 U. C. C. P. 528, holding general rule is that plain-

tiff or demandant in every action must show a title to maintain it.

Diverse rights of action between shipper and carrier.

Cited in Southern Exp. Co. v. Craft, 49 Miss. 480, 19 Am. Rep. 4, on questions

arising in suit by person who shipped money by express to recover for its loss

by the carrier, where consignor and consignee were different persons.

3 E. R. C. 588, DAVIS v. BOWSHER, 2 Revised Rep. 650, 5 T. R. 488.

Ijien of banker.

Cited in Lehman v. Tallassee Mfg. Co. 64 Ala. 567, holding rule is broadly

stated, that bank or banker has lien on all moneys and funds of customer, com-

ing into his possession in course of their dealings for balance of general account

due from customer; Maitland v. Citizens' Nat. Bank, 40 Md. 540, 17 Am. Rep.

620, holding bank entitled to lien upon all securities for money of its customers

in its hands for advances to such customers, in ordinary course of business; Milli-

kin V. Shapleigh, 36 Mo. 596, 88 Am. Dec. 171, holding banker not entitled to lien

where drafts were received under special circumstances taking it out of general

rule; Wyckoff v. Anthony, 9 Daly, 417, holding where securities are specially

pledged to broker or banker he has no lien upon them for general balance

(ir payment of any other claim; National Bank v. Bonsor, 38 Pa. Super. Ct.

Notes on E. R. C—20.
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275, holding that bank, making advances on faith of check deposited for col-

lection, is entitled to lien upon proceeds; Bank of United States v. Macalester,

9 Pa. St. 475, holding bank cannot divert deposit for special purpose from

such purpose on ground of overdraft of account opened for general purposes;

Morgan v. Bank of Nortli America, 8 Serg. & R. 73, 11 Am. Dec. 575, holding

stockholder in bank bound by regulation that stock of bank should not be

transferred while stockholder was indebted to bank; Reed v. Penrose, 3G Pa.

214, 2 Grant's Gas. 472 (dissenting opinion), as to whether banker is bound

to answer checks of depositor when he holds depositor's notes or bonds past

due; Van Ames v. Bank of Troy, 5 How. Pr. 161, 8 Barb. 312, holding as

general rule, banker has general lien on securities in his hands belonging to

customer, for general balance due from latter; Sparhawk v. Drexel, 12 Nat.

Bankr. Reg. 450, Fed. Gas. No. 13,204, 1 W. N. C. 560, holding banker has general

lien upon securities on hand, not converted into actual cash, also tliat special cir-

cumstances which will prevent attachment of general lien must be such as are

incompatible with its existence or continuance; Brandas v. Barnett, 3 E. R. G.

592, 12 Clark & F. 787, 3 C. B. 519, holding exchequer bills taken to be turned

over and locked up by customer not subject to general lien.

Cited in notes in 3 Eng. Rul. Gas. 612; 16 E. R. C. 125,—on general lien of

banker; 11 E. R. G. 669, on lien of banker on securities deposited; 16 E. R. C.

130, on right to claim lien so as to interrupt performance of actual contract

between the parties.

Cited in 2 Bolles Banking, 741, 749, on right of bank to apply deposit to extin-

guish depositor's indebtedness; 1 Morse Banks, 4th ed. 596, on lien of bank on

money and funds of depositor in its possession ; 1 Morse Banks, 4th ed. 598, on

lien of bank on special deposit; 2 Morse Banks, 4th ed. 970, on lien of bank for

general balance on property derposited specifically.

Distinguished in Lawrence v. Stonington Bank, 6 Conn. 521, drawing distinc-

tion between sending notes for collection from one bank to another, and pay-

ment of notes to banker, and obtaining discount on part of tliem; Neponset Bank
v. Leland, 5 Met. 259, where notes were pledged specifically.

— Of other custodian or depositary.

Cited in Hodgson v. Payson, 3 Harr. & J. 339, 5 Am. Dec. 439, holding factor

has lien on draft drawn in favor of his principal for engagements upon which he

is bound unless relievrl by principal; Dennett v. Cutts, 11 N. H. 163, holding

attorney has lien on note of client for general balance; Bank of State v. Levy, 1

McMull. L. 431, holding bill broker privileged to retain securities in his hands

as creditor in possession, on account of responsibilities brought upon himself

in direct line of his agency; Hunn v. Boowne, 2 Gaines, 38 (dissenting opinion),

on right of vendor to detain goods until price be paid.

Cited in 2 Elliott Railr. 2d ed. 892, on waiver of mechanic's lien against

railroad.

3 E, R. C. 592, BRANDAO v. BARNETT, 12 Clark & F. 787, 3 C. B. 519, re-

versing the decision of the Court of Exchequer Chamber reported in 6 Man
& G. 630, which reversed the decision of the Court of Common Pleas re-

ported in 1 Man & G. 908.

Banker's general lien.

Cited in Wood v. Boylston Nat. Bank, 129 :\Ias-,s. 358, 37 Am. Rep. .166. holding
that bank had lien on proceeds of note left by attorney for collection where it

had no knowledge of agency; Muench v. Valley Nat. Bank. 11 Mo. App. 144.
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holding that bank has lien on all funds held by it for payment of note discounted
by it for depositor; Falkland v. St. Nicholas Nat. Bank, 21 Hun, 450, holding
lien is secured to bankers upon accounts of their customers, for payment of any
indebtedness owing from latter; Grant v. Taylor, 3 Jones & S. 338, holding that

banker or broker has general lien but such lien is not favored as against balance

of account; Cox v. Canadian Bank, 21 Manitoba L. Rep. 1, holding that bank
had general lien on negotiable paper pledged as security by agent of corpo-

ration; Re Williams, 7 Ont. L. Rep. 156, holding bank has lien on all moneys,

funds and securities of depositor for general balance of his account; Freedman
V. Dominion Bank, Rap. Jud. Quebec 37 C. S. 535, holding that bank has no lien

on bills offered for discount; Misa v. Currie, L. R. 1 App. Cas. 554, 45 L. J. Q.

B. N. S. 852, 35 L. T. N. S. 414, 24 Week. Rep. 1049, 4 Eng. Rul. Cas. 317, on

customary lien of bankers for balance due.

Cited in note in 26 L. ed. U. S. 694, on banker's lien.

Cited in 1 Morse Banks, 4th ed. 596, on lien of bank on money and fimds of

depositor in its possession; Tiffany Ag. 466, on banker's lien on property of

customer for balance due on general account.

Distinguished in Brown v. New Bedford Inst, for Sav. 137 Mass. 262, holding

English decisions allowing bankers lien for general balance inapplicable to case

of savings bank taking security for speciiic note.

The decision of the Court of Exchequer Chamber was cited in Commercial

Bank v. Page, 13 N. B. 326, holding that bankers have lien on all negotiable

securities placed in their hands by customers.

The decision of the Court of Common Pleas was cited in Van Namee v. Bank of

Troy, 5 How. Pr. 161, holding that bank receiving note from another bank where

it was deposited for collection does not obtain lien upon proceeds as against

original payee; Van Amee v. Bank of Troy, 8 Barb. 312, holding that bank to

whom note is sent for collection by another bank cannot retain proceeds on lien

if it is informed that bank sending it is not owner.

— Special deposits or securities held.

Cited in VanZandt v. Hanover Nat. Bank, 79 C. C. A. 23, 149 Fed. 127, hold-

ing general banker's lien does not attach upon securities deposited with banker

for special purpose; Sparhawk v. Drexel, 12 Nat. Bankr. Reg. 450, Fed. Cas.

No. 13,204, 1 W. N. C. 560, holding banker has general lien upon securities on

hand, not converted into actual cash, also that special circumstances which will

prevent attachment of general lien must be such as are incompatible with its

existence or continuance; Reynes v. Dumont, 130 U. S. 354, 32 L. ed. 934, 9 Sup.

Ct. Rep. 486, holding general lien does not arise upon securities accidentally in

possession of bank, or not in its possession in course of its business as such,

nor where securities are in its hands under circumstances, or where there is par-

ticular mode of dealing, inconsistent with such general lien; Rex v. Royal Bank,

2 D. L. R. 762, holding that general lien of banker upon negotiable securities

does not extend to securities deposited for special purpose; London Chartered

Bank v. White, L. R. 4 App. Cas. 413, 48 L. J. P. C. N. S. 75, holding bankers

have general lien on all securities deposited with them as bankers by a customer,

unless there be express contract or circumstances that show implied contract in-

consistent with lien; Leese v. Martin, L. R. 17 Eq. 224, 43 L. J. Ch. N. S. 193, 29

L. T. N. S. 742, 22 Week. Rop. 230, holding bankers had no general lien upon

boxes and contents deposited with them, where bailor could open boxes and take

them awav; Bock v. Gorrissen, 16 E. R. C. 113, 2 DeG. F. & J. 434, 30 L. J.
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Ch. y. S. 39, 7 Jur. N. S. 81, 3 L. T. N. S. 424, 9 Week. Rep. 209, holding lien

negatived by correspondence of parties.

Cited in 1 Morse Banks, 4th ed. 598, on lien of bank on special deposit.

Distinguished in Jeflfryes v. Agra M. Bank, L. R. 2 Eq. 674, 35 L. J. Ch. N.

S. 686, 14 Week. Rep. 889, where case was not that of deposit of security for

specific purpose.

The decision of the Court of Exchequer Chamber was cited in Petrie v

Myers, 54 How. Pr. 513, to the point that bank lias lien on securities which may
happen to be in its hands for any purpose; Wyman v. Colorado Nat. Bank, 5

Colo. 30, 40 Am. Rep. 133; Maitland v. Citizens' Nat. Bank, 40 Md. 540, 17 Am.

Rep. 620; Sparhawk v. Drexel, 1 W. N. C. 560; Cornwell v. Kinney, 1 Handy
(Ohio) 496,—holding that banker has general lien upon any securities of his

customers, for balance due.

Lien upon deposit for special purpose.

Cited in Sturaore v. Campbell & Co. [1892] 1 Q. B. 314, 61 L. J. Q. B. N. S.

463, 66 L. T. N. S. 218, 40 Week. Rep. 101, holding depositee could not rely on

lien where money was deposited for special purpose.

Cited in note in 16 Eng. Rul. Cas. 129, on lien upon property delivered for

special purpose.

Distinguished in Webb v. Whinney, 18 L. T. N. S. 523, 16 Week. Rep. 973,

where bankers were expressly given lien on chest.

liien of agent.

Cited in Tiffany Ag. 409, on necessity of inconsistent agreement to exclude lien

of agent; Tiffany Ag. 471, on ownership of principal as essential to lien of

agent.

Rights acquired by lien upon property.

The decision of tlie Court of Common Pleas was cited in Troop v. Hart, 7

Can. S. C. 512 (dissenting opinion), on right to lien upon goods or property

as giving right of action for conversion.

Unauthorized pledge with knowledge of pledgee.

Cited in Fislier v. Brown, 104 Mass. 259, 6 Am. Rep. 235, holding pledgee of

stock having knowledge it belongs to another party than pledgor holds it sub-

ject to trust.

Judicial recognition of mercantile usage.
Cited in Cross v. Currie, 5 Ont. App. Rep. 31, on engrafting of exceptions upon

common law where questions relate to mercantile usage; Goodwin v. Robarts, L.

R. 10 Exch. 337, holding custom of trade becomes law by judicial recognition

thereof; Bechuanaland Exploration Co. v. London Trading Bank [1898] 2 Q. B.

C58, 3 Com. Cas. 285, 67 L. J. Q. B. N. S. 986, 79 L. T. N. S. 270, 14 Times L.

R. 587, holding court will recognize securities as negotiable if there be sufficient

evidence of custom of so treating them, though custom be recent.

Cited in note in 16 Eng. Rul. Cas. 125, on judicial recognition of mercantile

usage.

The decision of the Court of Exchequer Chamber was cited in State v. Hodge,
50 N. H. 510, 4 Legal Gaz. 310, to the point that general rules as to law merchant
may be provided by statute so as to permit judicial notice to be taken of them.

Change of title on judgment for conversion.
The decision of the Court of Exchequer Chamber was cited in Miller v. Hyde,

161 Mass. 472, 25 L.R.A. 42, 42 Am. St. Rep. 424, 37 N. E. 760 (dissenting
opinion); Steam Stonecutter Co. v. Windsor Mfg. Co. 17 Blackf. 24, Fed. Cas.
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No. 13,335, to point that taking judgment and satisfaction for conversion of

property vests title in defendant from time of conversion; Pacaud v. McEwan,
30 U. C. Q. B. 550, holding that recovery in replevin of full value of goods vests

by operation of law property in goods in defendant; Brinsmead v. Harrison, L.

R. 6 C. P. 584, 40 L. J. C. P. N. S. 281, 24 L. T. N. S. 798, 19 Week. Rep. 956,

holding mere recovery, without satisfaction, has not eflfcct of changing property.

Negotiability of instriinients.

Cited in note in 5 Eng. Rul. Cas. 220, on negotiability of bonds.

The decision of the Court of Common Pleas was cited in Crouch v. Credit

Foncier, L. R. 8 Q. B. 374, 42 L. J. Q. B. N. S. 183, 29 L. T. N. S. 259, 21 Week.
Rep. 946, 10 Eng. Rul. Cas. 394, on the doctrine of negotiability

Title of bona fide holder of negotiable paper.

The decision of the Court of Exchequer Cliamber was cited in Rock Springs

Nat. Bank v. Luman, 6 Wyo. 123, 42 Pac. 874 (dissenting opinion), on title

acquired by bona fide holder of negotiable paper.

Sulliciency of plea.

The decision of the Court of Common Pleas was cited in Phelan v. Phelan, 1

U. C. C. P. 275, on sufficiency of plea.

3 E. R. C. 613, GIBLIN v. M'MULLEN, 38 L. J. P. C. N. S. 25, L. R. 2 P. C.

317, 21 L. T. N. S. 214, 5 Moore P. C. C. N. S. 434, 17 Week. Rep. 445.

Gratuitous deposits with bank for safe keeping.

Cited in Leese v. Martin, L. R. 17 Eq. 224, 43 L. J. Ch. N. S. 193, 29 L. T.

N. S. 742, 22 Week. Rep. 230, holding, where there was no special duty or con-

tract as to boxes deposited for safe keeping and customer kept the keys and

had access to the boxes, a gratuitous bailment was created.

Distinguished in Ex parte Johnston, L. R. 6 Ch. 212, 40 L. J. Ch. N. S. 286,

24 L. T. N. S. 115, 19 Week. Rep. 457, holding, where bank received shares of

stock as a part of transaction by which they undertook to receive dividends fpr

a commission that a bailment for a reward was created.

— L/iability as to loss by misconduct of employees.

Cited in Merchants' Nat. Bank v. Guilmartin, 88 Ga. 797, 17 L.R.A. 322, 15

S. E. 831, holding bank is not liable for loss of special deposit, to keep which it

receives no compensation, by theft of cashier or other servant, provided it has

not been guilty of gross negligence in any respect.

Cited in 1 Bolles Banking, 284, on liability of bank directors for incompetent

cashier in office; 1 Morse Banks, 4th ed. 229, 232, on liability of bank for loss

through employe.

Distinguished in Cutting v. Marlor, 78 N. Y. 454 (affirming 17 Hun, 573,

which affirmed 6 Abb. N. C. 388, 57 How. Pr. 56), holding, where bank was at

least a bailee for hire, that there was an obligation to exercise at least ordinary

care; First Nat. Bank v. Ocean Nat. Bank, 60 N. Y. 278, 19 Am. Rep. 181, 7

Legal Gaz. 134 (affirming 48 How. Pr. 148), where question as to autliority

of manager of bank to receive special deposit of bonds was involved.

—Sufficiency of evidence in actions to recover for loss.

Cited in Smith v. First Nat. Bank, 99 Mass. 605, 97 Am. Dec. 59, holding whole

testimony did not furnish such evidencce as would warrant a jury in finding

that there was gross negligence by bank and that loss of bonds resulted therefrom.

Cited in 1 Thomas Neg. 2d cd. 108 on rebuttal by proof of loss or injury con-

sistent with due care of bailee.
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Care required of bank in gratuitous undertakings.

Cited in Walker v. :\Ianliattan Bank, 25 Fed. 247, holding that bank holding

special deposit from agent is not liable upon agent's conversion of deposit on

its redelivery to him ; Ray v. Bank of Kentucky, 10 Bush, 344, holding that unless

depositor directly assented to or ratified transfer of special deposit account to

new bank before loss, old bank would remain liable; Pattison v. Syracuse Nat.

Bank, 80 N. Y. 82, 36 Am. Rep. 582, holding that bank receiving bonds for safe

keeping Avas liable for loss by being stolen from safe in daytime by someone

coming in from street.

Cited in notes in 32 L.R.A. 773, on care required of bank in keeping special

deposit; 9 E. R. C. 283, on liability of bank as gratuitous bailee.

Cited in 1 Bolles Banking, 441, on greater care required from bank in keep-

ing special deposit if compensation is received; 1 Morse Banks, 4th ed. 427, on

care required of bank in keeping special deposit; 1 Thomas Neg. 2d ed. 127, on

liability of bank for loss of securities pledged veith it as collateral.

Liability of bailee.

Cited in Fidelity Invest. Co. v. Carico, 1 Colo. App. 292, 28 Pac. 1131, holding

that gratuitous bailee is bound to that degree of care which prudent man would

take of his own property; Maynard v. Buck, 100 Mass. 40, holding an instruction

that party was bound to use same care in regard to cattle, which he undertook

to drive for hire, that men of ordinary prudence would exercise over their own

property in like circumstances was proper; Booth v. Litchfield, 62 Misc. 279, 114

N. Y. Supp. 1009, holding that gratuitous bailee is liable for gross negligence;

Reynolds v. Witte, ]3 S. C. 5, 36 Am. Rep. 678, on liability of principal for

wilful misappropriation of securities by his agent; Fry v. Quebec Harbour Comrs.

Rap. Jud. Quebec 9 S. C. 19, holding warehouseman not liable for loss resulting

from danger known to bailor ; Fitzgerald v. Grand Trunk R. Co. 4 Ont. App.

Rep. 601, holding that railroad might by contract relieve itself from liability

for loss of petroleum carried by it; Re Tilsonburgh, L. E. & P. R. Co. 24 Ont.

App. 382, holding that person to whom municipal debentures in aid of railway

are delivered in trust is not mere bailee with duty only of keeping them safe

without gross negligence; Cosentino v. Dominion Exp. Co. 16 Manitoba L. Rep.

563 (dissenting opinion), on liability of gratuitous bailee as only for gross neg-

ligence; Harris v. Sheffield, 10 N. S. 1, holding that bailee Avithout rcAvard, is

liable only for gross negligence or breach of faitli ; Sievert v. Brookfield, 37 N. S.

115 (dissenting opinion), on liability of person for negligence in relation to

goods entrusted to him as bailee. .

Cited in notes in 29 L.R.A. 95, on liability of bailee for Avrongful appropriation

by servant; 13 Eng. Rul. Cas. 128, on liability of innkeeper for property of

guest.

Cited in 2 Beach Trusts, 1134, on duty of trustee to exercise care and dili-

gence; Tiffany Ag. 411, on duties of gratuitous agent to principal.

Distinguished in Holmes v. Thompson, 38 U. C. Q. B. 292, holding that one to

whom money is intrusted under special contract is liable for loss caused by

breach of contract, regardless of question of negligence.

"Gross negligence."

Cited in Mark v. Hudson River Bridge Co. 103 N. Y. 28, 8 N. E. 243, on various

definitions of gross negligence; First Nat. Bank v. Ocean Nat. Bank, 60 N. Y.

278. 7 Legal Gaz. 334, 19 Am. Rep. 181; Gushing Sulphite Fibre Co. v. Gushing,

2 N. B. Supp. Eq. 539,—on meaning of gross negligence; Carlisle v. Grand Trunk

R. Co. 25 Ont. L. Rep. 372, 1 D. L. R. 130, holding that gross negligence for which
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alone gratuitous bailee can be made liable, in care of goods, must be such as rea-

sonable man would have considered insufficient means of protection; Re National

Bank [1809] 2 Ch. 629, on observations justifying the expression "gross negli-

gence."

Cited in notes in 4 Eng. Rul. Cas. 692; 18 E. R. C. 657,—on liability for negli-

gence of person undertaking service for reward on "gross negligence."

Cited in 1 Thompson Neg. 20, on definition of gross negligence.

Sufficiency of evidence generally.

Cited in Free v. Buckingham, 59 N. H. 219, holding mere scintilla of evi-

dence is not sufficient to sustain an award, but it will not be set aside as against

the evidence if there appear to have been any substantial proof.

— Evidence required to be submitted to jury.

Cited in Hepner v. United States, 213 U. S. 103, 53 L. ed. 720, 27 L.R.A.(N.S.)

739, 29 Sup. Ct. Rep. 474, 16 Ann. Cas. 9C0, holding that court may direct ver-

dict in favor of government plaintiff in action of debt to recover penalty where

it appears by undisputed testimony that defendant has committed offense out of

which cause of action arose; Judd v. New York & T. S. S. Co. 54 C. C. A. 238,

117 Fed. 206, holding that question is one for jury where reasonable men might

fairly differ as whether carrier exercised due care for protection of plaintiff's

goods; United States v. American Surety Co. 161 Fed. 149; Polhemus v. Pru-

dential Realty Corp. 74 N. J. L. 570, 67 Atl. 303; Bowditch v. Boston, 4 ClifT.

323, Fed. Cas. No. 1,719,—holding that cause should be submitted to jury only

when jury can properly proceed to find verdict for party introducing evidence,

upon whom burden of proof is imposed; Schuylkill & D. Improv. & R. Co. v.

Munson, 14 Wall. 442, 20 L. ed. 867, 5 Legal Gaz. 25, 29 Phila. Leg. Int. 150:

Marion County v. Clark, 94 U. S. 278, 24 L. ed. 59 ; Mt. Adams & E. P. Inclined

R. Co. V. Lowery, 20 C. C. A. 596, 43 U. S. App. 408, 74 Fed. 463; Paine v. Grand

Trunk R. Co. 58 N. H. 611,—holding in every case there is a preliminary ques-

tion for judge, not whether there is literally no evidence but whether there is any

iipon which jury can properly proceed to find a verdict; Patton v. Southern R. Co.

27 C. C. A. 287, 42 U. S. App. 567, 82 Fed. 979; Merchants' Nat Bank v. State

Nat. Bank, 10 Wall. 604, 19 L. ed. 1008 (dissenting opinion).—on same point:

Bowditch v. Boston, 101 U. S. 16, 25 L. ed. 980 (affirming 4 Cliff. 323, Fed. Cas.

No. 1,719), holding, whenever in trial of a civil case it is clear tluit evidence does

not M-arrant a verdict and that if rendered it would be set aside, judge should

direct finding by jury; United States v. Huckabee, 16 Wall. 414, 21 L. ed. 457.

on sufficiency of evidence to go to jury; Mercantile Mut. Ins. Co. v. Folsom, IS

Wall. 237, 21 L. ed. 827, 6 Legal Gaz. 281. liolding motion for nonsuit was not

discretionary but exceptionable; Baldwin v. Shannon, 43 N. J. L. 59C, holding

power to order non-suit or direct a verdict does not depend on absence of all

testimony, luit test is whether there is any testimony from which jury can rea-

sonably conclude that facts are proved; Levine v. D. Wolff & Co. 78 N. J. L.

306, 138 Am. St. Rep. 617, 73 Atl. 73, holding that wlietlier warehouseman be-

stowed due care upon goods, destroyed by fire, is question for jury, where he kept

goods two days and nights in stable upon wagon; Moxley v. Canada A. R. Co.

14 Ont. App. 309; Ockley v. Masson, 6 Ont. App. Rep. 108, to the point before

evidence is left to jury, there is preliminary question for judge, not whether

there is no evidence, but whether there is any upon which jury can properly pro-

ceed to find verdict; Longdon v. Bilsky, 22 Ont. L. Rep. 4, holding that in action

for malicious prosecution it is proper for court to withdraw case from jury where

evidence showed probable cause; Geller v. Loughrin, 24 Ont. L. Rep. 18, holding



3 E. R. C. 613] NOTES ON ENGLISH RULING CASES. 312

that in action against magistrate for damages for false imprisonment case

should be submitted to jury where it was clear that defendant was acting in

his capacity as magistrate; Garland v. Toronto, 23 Ont. App. Rep. 238, 244,

holding that there must be evidence on which jury may reasonably and prop-

erly conclude that there was negligence to justify its submission to jury;

McEdwards v. Ogilvie Mill Co. 5 Manitoba L. R. 77, holding nonsuit should

liave been entered where jury could not properly have found for plaintiff;

Deery v. Cray, 10 Wall. 263, 19 L. ed. 887, on effect of mortgage where there

was no title in mortgagor; Oakes v. Blois, 22 N. S. 167, holding that in action

for false imprisonment, where there was evidence of defendant's active agency

in procuring plaintiff's arrest, case should have gone to jury; Howe v. Hamilton

& N. W. R. Co. 3 Ont. App. Rep. 336, holding that in action for injury to

person by negligence of railroad company, nonsuit should not be granted where

there is evidence from which negligence might reasonably be inferred; James

V. Crockett, 34 N. B. 540; Storey v. Beach, 22 U. C. C. P. 164,—upholding judg-

ment of nonsuit in action against surgeon for negligence, where evidence for

plaintiff was weak, amounting only to conjecture whether there was negligence and

evidence for defendant was of most favorable character; Nightingale v. Union

Colliery Co. 9 B. C. 453, holding that power which judge has to take case from

jury should be exercised only when it is clear plaintiff could not hold verdict

in his favor.

Cited in note in 15 E. R. C. 69, on right to withdraw civil action from jury

for insufficiency of proof.

3 E. R. C. 626, Miller v. Race, 1 Burr. 452, 1 Smith, Lead. Cas. (hare & W.)
463.

Status of bank-notes as currency or money.
Cited in Latham's Case, 1 Ct. CI. 149, holding tliat one contracting witli

government must accept treasury notes in payment of money due on contract

where they are in current use at time of payment; Seawell v. Henry, 6 Ala.

226, holding that offer of bank notes is good as tender where no objection is

made, though the bank issuing them is, in fact, suspended; Haynes v. Wlieat,

9 Ala. 239, to the point that bank notes are money for purpose of tender unless

objection is made at time of tender; Corbett v. State, 31 Ala. 329, holding that

bank bills may be subject of larceny from storehouse, under Code; Waring v.

Lewis, 53 Ala. 615, holding that payment to executor in bank notes operates an
extinguishment of debt; Corbit v. Bank of Smyrna, 2 Harr. (Del.) 235, 30 Am.
Dec. 635, holding that bank bills are good as tender unless objected to at time
of tender; Lee v. Louisville & X. R. Co. 2 Ga. App. 337, 58 S. E. 520 (dissenting

opinion), on bank bill as money in ordinary business transactions; Douglierty v.

Western Bank, 13 Ga. 287, to the point that bank notes are treated as money,
in ordinary business transactions; Boyd v. Olvey, 82 Ind. 294, holding that
where bank notes have been received as money they will be considered as such
though not strictly "money; " Louisiana Bank v. Bank of United States, 9 Mart.
(La.) 398, holding tliat possession is prima facie evidence of property in bank
note; Greeson v. State, 5 How. (Miss.) 33, holding that bank bills are subject
of larceny and robbery; Farwell v. Kennett, 7 Mo. 595, hoMing that bill drawn
payable "in currency" is not bill of exchange under statute allowing damages in
cases of dishonored bills; Spencer v. Blaisdell, 4 N. H. 198, holding that bank
bills may be attached by virtue of writ and may be seized and sold upon execu-
tion; State V. Calvin, 22 N. J. L. 207, holding that bank notes are not "goods
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or chattels" under statutes against receiving stolen '"goods or chattels; '' Currie

V. White, 45 N. Y. 822 (dissenting opinion), on distinction between bank notes,

part of currency and ordinary bills of exchange or checks; Hutchinson v. Reed,

Hoffm. Ch. 316, to the point that bank notes cannot be followed as identical and
distinguishable from money; Long v. Bank of Yanceyville, 81 N. C. 41, holding

that statute of limitation does not apply to bank bills which circulate as money:
Anderson v. Hawkins, 10 N. C. (3 Hawks) 568, holding that bank notes are to

be considered as money in action by one who received counterfeit bank note in

exchange for genuine ones; Howe v. Hartness, 11 Ohio St. 449, 78 Am. Dec.

312, holding that bank bills are not legal tender if objection is made at time

of tender; Jones v. Overstreet, 4 T. B. Mon. 547, holding that bank notes pass

under name of currency, in will; Laughlin v. Harvey, 52 Pa. 30, holding that

congress had power to issue treasury notes and make, them legal tender ; State

V. Finnegean, 127 Iowa, 286, 103 N. W. 155, 4 Ann. Cas. 628, holding that proof

of larceny of bank notes is not a fatal variance wliere indictment charged larceny

of "certain money being lawful money of the United States;" Boric v. Trott, 5

Phila. 366, 21 Phila. Leg. Int. 68, holding act making 'Treasury notes" legal

tender to be constitutional; Pindall v. Northwestern Bank, 7 Leigh, 617, hold-

ing that debtor making payment by bank note which turns out to be counterfeit is

still liable for debt, if note is returned in reasonable time; Rodgers v. Bass, 46

Tex. .505, holding payment in confederate money valid where such money was

in common circulation in business transactions; Johnston v. State, Mart. & Y.

(Tenn.) 128, holding that indictment for playing faro for money is not sus-

tained by proof of playing for bank bills; Danville v. Sutherlin, 20 Gratt. 555,

holding that confederate notes were money and a loan thereof came within the

usury laws; Klauber v. Biggerstaff, 47 Wis. 551, 32 Am. Rep. 773, 3 N. W.

357, holding that "currency" in certificate of deposit means money and includes

bank notes in general circulation; United States Bank v. Bank of Georgia, 10

Wheat. 333, 6 L. ed. 334, holding that bank notes are good tender as money unless

specially objected to and bank is concluded by receiving its own bills and credit-

ing them as cash, though they had in fact been fraudulently altered; Re St.

Boniface Election, 13 ilanitoba, L. R. 75, holding that bank notes are to be

considered as money, in passing upon nature of proof required where they are

not produced in court; Conn v. Merchants' Bank, 30 U. C. C. P. 380, bolding

that for all business purposes, bank notes are treated as money; Johnston v.

South Western Railroad Bank, 3 Strobh. Eq. 263 (dissenting opinion), on legal

qualities of bank bills; Briscoe v. Bank of Kentucky, 11 Pet. 257, L. ed. 709

(dissenting opinion) ; on bank notes being considered as money for business pur-

poses; Lichfield Union v. Greene. 26 L. J. Exch. N. S. 140, 1 Hurlst. & N. 884.

3 Jur. N. S. 247, 5 Week. Rep. 370, holding that payment by a bank in its own

brnk notes constituted payment; Goodwin v. Robarts, L. P. 10 Exch. 337, on

banker's notes as currency; Camidge v. Allenby, 21 E. R. C. 48, 6 Barn. &

C. 373, 9 DowL & R. 391, 1 Harr. & R. 267, 5 L. J. K. B. N. S. 95, 30 Revised

Rep. 358, on banker's notes taken as money being payment.

Cited in 2 Morse Banks, 4th ed. 1053, on bank bills as legal tender; 2 Morse

Banks, 4th ed. 1079, on bank bills passing under a bequest of money or cash.

Distingaiished in Foquet v. Hoadley, 3 Conn. 534, liolding that Treasury notes

are not "money or cash; Bank of United States v. Sill, 5 Conn. 106, 13 Am.

Dec. 44, holding that one half of a negotiable bank bill is not negotiable; Frontier

Bank v. Morse, 22 Me. 88, 38 Am. Dec. 284; Ontario Bank v. Lightbody, 13

Wend. 101, 27 Am. Dec. 179,—holding that accepting bank notes of insolvent bank
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does not constitute payment, though both parties were without notice of the

insolvency at time payment was made; United States v. Moulton, 5 Mason,

537, Fed. Cas. No. 15,827, holding that bank notes are "personal goods" within

statute against stealing and purloining on the high seas; Re Cypress Election,

8 Manitoba L. Rep. 581, holding that bank notes are not included in term "current

money" as used in statute providing for deposit in "current money of Canada."

— Transfer of.

Cited in New Hope Delaware Bridge Co. v. Perry, 11 111. 467, 52 Am. Dec.

443, holding that bank notes are negotiable by delivery without indorsement;

Jackson v. New York & C. R. Co. 48 Me. 147 (dissenting opinion), on title to

bank notes passing by delivery.

Cited in note in 10 L.R.A. (N.S.) 527, on effect of transfer, without indorse-

ment, of bank notes.

— Right of holder to payment.

Cited in Robinson v. Bank of Darien, 18 Ga. 65, holding that bank notes be-

come the property of innocent holder who gives valuable consideration for them

though they were fraudulently put into circulation.

— Right of holder of lost or stolen banknotes.

Cited in Waters v. Bank of State, R. M. Charlt. (Ga.) 193, holding that owner

of lost bank note may recover from the bank issuing it, upon giving indeinnity

against liability on the original note; Myer v. Dorchester & M. Bank, 11 Cush.

51, 59 Am. Dec. 137, holding that possessor of stolen bank bill need not show how
it came into his possession in order to recover thereon; State v. Corpening,

32 N. C. (10 Ired. L. ) 58, to the point that bona fide holder of bank note is en-

titled to it against owner from whom it had been stolen ; Sancil v. Seaton, 28

Gratt. 601, 26 Am. Rep. 380, holding that finder of bank note has title and right

of possession against third party and may maintain action for such possession;

Cooke V. United States, 12 Blatchf. 43, Fed. Cas. No. 3,178, on question of

liability of the government on treasury notes complete in form but fraudulently

put into circulation.

Cited in Zane Banks, 558, on holder's loss of cause of action where lost bank note

passes to bona fide holder.

Bank notes and comnieroial paper distinguished.

Cited in Mclntyre v. Kennedy, 29 Pa. 448, as distinguishing "bank notes" from
"checks;" State v. Bank of Tennessee, 5 Baxt. 1, on bank notes being treated as

money as distinguished from ordinary promissory notes.

What constitutes money.
Cited in Hatch v. First Nat. Bank, 94 Me. 348, 80 Am. St. Rep. 401, 47 Atl.

908, holding certificate payable in "current funds" to be payable in money and
negotiable; Woodruff v. Mississippi, 162 U. S. 291, 40 L. ed. 973, 16 Sup. Ct. Rep.

820, holding that interest coupon of bond payable in gold coin is payable in

legal currency where such coupon states that it is payable in currency; Swift
v. Whitney, 20 111. 144, holding that court may assess damages on certificate of

deposit, payable in currency; Black v. Ward, 27 Mich. 191, 15 Am. Rep. 162,

holding that note payable in "Canada currency" is payable in money and

Begotiable; Green v. Sizer, 40 Miss. 530, holding that "Confederate money,"

"cotton money" and "Mississippi Treasury notes" are money and action in-

debitalis assumpsit may be maintained for their recovery; Crocker v. Wolford.
5 Phila. 340, 2 Pittsb: 4.'5.''., lidding that money is general tonn embracing every
description of coin or bank note recognized by common consent as representative
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value in exchange of property or payment of debts; State v. Moseley, 10 S. C. 1,

lidding that Confederate money received by sheriff on execution discharges lien

of execution when such was common currency; United States v. Boyd, 15 Grant,

Ch. (U. C.) 138, holding that postage stamps are not equivalent to money and
may be followed by the owner; State v. Quackenbush, 98 Minn. 515, 108 N. W.
953, on meaning of "current money."

Title of innocent possessor or payee of money.
Cited in Wiley v. Allen, 26 Ga. 568; Merchants' Loan k T. Co. v. Larason, 90

111. App. 18; Courtial v. Lowenstein, 78 Mo. App. 485,—holding that stolen

money cannot be recovered from bona fide holder without notice; Atlantic Bank
v. Merchants' Bank, 10 Gray, 532 (dissenting opinion) ; St. Louis Union Soc. v.

Mitchell, 26 Mo. App. 206,—on same point; Rice v. Jones, 71 Ala. 551; Smith

V. Des Moines Nat. Bank, 107 Iowa, 620, 78 N. W. 238; Gammon v. Butler, 48

Me. 344; Crews v. Garneau, 14 Mo. App. 505; Sanborn v. First Nat. Bank, 115

Mo. App. 50, 90 S. W. 1033; Charlotte Iron Works v. American Exch. Nat. Bank,

34 Hun, 26: Stephens v. Board of Education, 79 N. Y. 183, 35 Am. Rep. 511,—

holding that money received in good faith in the course of business cannot be

recovered by the true owner from wliom it had been wrongfully appropriated

:

Wasson v. Hawkins, 59 Fed. 233, holding that money and bank notes may be

followed by owner where they have not been circulated or negotiated, or if person

to whom they have passed had notice of trust; Beam v. Copeland, 54 Ark. 70, 14

S. W. 1094, holding that administrator of one supposed to be dead because of

absence, will be protected as to fund expended in good faith, prior to time of

learning that owner of fund was alive; Principles & Authorities, 4 N. C. (1 Car.

L. Repos. 442), to the point that reason why money could not be followed was

because of currency of it and not because it had not "ear marks:" State v.

Omaha Nat. Bank, 66 Neb. 857, 93 N. W. 319, holding tliat the state cannot

recover from one who takes money in due course of business without knowledge

that payor had obtained it fraudulently from the state; Walker v. First iSat.

Bank, 43 Or. 102, 72 Pac. 635, holding that creditor receiving money in payment

of a debt is not liable to true owner of the money therefor, where he had no

knowledge that the money did not belong to his debtor; Bank of Charleston v.

Bank of State, 13 Rich. L. 291, holding that where teller of one bank unlawfully

loaned funds of his bank to the teller of another bank to replace funds abstract-

ed by him, which was counted with other funds of the bank, the former bank

could not recover the amount from the latter; Banque Franco-Egyptiennc v.

Brown, 34 Fed. 162, holding that purchaser of corporation bonds cannot follow

moneys paid to promoters into hands of creditors to whom paid, though creditors

had notice that moneys were to be used for specified purposes; Holly v. Mission-

ary Soc. ISO U. S. 284, 45 L. ed. 531, 21 Sup. Ct. Rep. 395 (affirming 34 C. C. A.

649, 92 Fed. 745), holding that moneys misappropriated by agent cannot be fol-

lowed and recovered from innocent third party; Gore Bank v. Hodge, 2 N. C. C.

P. 359, on liability of agent for loss by burglary of moneys belonging to his

principal and mingled with his own.

Cited in note in 25 L.R.A.(N.S.) 632, on title of one taking money from thief

or embezzler.

Distinguished in Chapman v. Cole, 12 Gray, 141, 71 Am. Dec. 739, holding that

owner of gold coin issued by private individual may recover it from one to whom

it was paid by mistake; Moss v. Hancock [1899] 2 Q. B. Ill, 68 L. J. Q. B. N.

S. 657, 80 L. T. N. S. 693, 47 Week. Rep. 698, 15 Times L. R. 353, 19 Cox, C. C.
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324, holding that gold coin sold as a curiosity may be recovered by owner from

whom stolen by the vendor.

Negotiable papers.

Cited in McLaughlin v. Waite, 5 Wend. 404, 21 Am. Dec. 232 (affirming 9 Cow.

671), holding that finder of lottery ticket cannot recover thereon where lottery

agent has notice that he came into possession of the ticket by finding; Judah

V. Harris, 19 Johns. 144, holding that promissory note payable "in bank notes

current in city of New York" is negotiable note within statute; Wilson v.

Rucker, 1 Call. (Va.) 500, holding that military certificate for pay as army

officer which is lost and afterward sold to bona fide purchaser without Lotice

by the finder, may be recovered by the owner; Baily v. Smith, 14 Ohio St. 396,

84 Am. Dec. 38, holding that a mortgage is not a negotiable instrument so as

to prevent defences where in the hands of innocent purchaser; Union Invest. Co.

v. Wells, C. R. [1906] A. C. 497, 39 Can. S. C. 625, 11 Ann. Cas. 33, on character-

istics of negotiable instruments; London & C. Bkg. Co. v. London & River Plate

Bank, L. R. 20 Q. B. Div. 232, L. R. 21 Q. B. Div. 535, 57 L. J. Q. B. N. S. 601,

61 L. T. N. S. 37, 37 Week. Rep. 89, holding American railway company share

certificate not to be a negotiable instrument.

Cited in notes in 4 E. R. C. 335, on negotiability of bills of exchange; 5 Eng.

Rul. Cas. 219, on negotiability of bonds; 18 Eng. Rul. Cas. 263, on mortgage as

negotiable instrument.

Cited in 2 Dillon Mun. Corp. 5th ed. 1350, on negotiability of municipal bonds.

Rights of innocent holder of negotiable paper tainted with fraud.

Cited in Tucker v. New Hampshire Sav. Bank, 58 N. H. 83, 42 Am. Rep. 580,

holding that owner cannot recover municipal bonds pledged as collateral security

for his own debt by agent to whom he had given their custody; Voss v. Chamber-

lain, 139 Iowa, 569, 19 L.R.A.(N.S.) 106, 130 Am. St. Rep. 331, 117 N. W. 269,

holding that under statute, transferee of negotiable paper need not show that he

paid for it in order to hold it against payee from whom it was obtained by fraud;

Cothran v. Collins, 29 How. Pr. 113, holding maker of note protected as against

owner by payment to holder thereof after due where note had been stolen, even

though paid under circumstances which would cause suspicion; Van Duzer v.

Howe, 21 N. Y. 531, holding acceptor of bill in blank liable to bona fide holder,

though filled with sum e.Kceeding the amount authorized; Perkins v. Challis, 1 N.

H. 254; Phelan v. Moss, 67 Pa. 59, 5 Am. Rep. 402, 28 Phila. Leg. Int. 117;

McSparran v. Neeley, 91 Pa. 17,—holding that fraud in obtaining signature of

maker cannot be set up against innocent holder for value though taken under

circumstances which might have aroused suspicion ; Bush v. Crawford, 7 Nat.

Bankr. Reg. 299, Fed. Cas. No. 2,224, 9 Phila. 392, 29 Phila. Leg. Int. 305, hold-

ing that holder of partnership note may recover thereon though negotiated by a

partner for his individual purpose, where holder acted in good faith and had no

actual notice; Wasson v. Hawkins, 59 Fed. 233, holding that money and checks

deposited in bank when known by its officers to be insolvent may be recovered in

equal amount from receiver who holds the amount among the general funds;

Long Island Loan & T. Co. v. Columbus, C. & I. C. R. Co. 65 Fed. 455, holding

neegotiable railroad bonds payable to bearer valid in the hands -of bona fide

holder though they were fraudulently disposed of by president of tbe railroad

for his own purposes; Murray v. Lardner, 2 Wall. 110, 17 L. ed. 857, holding that

purchaser of coupon bonds in good faith obtains good title thereto regardless of

the title of his vendor; Brooklyn City & N. R. Co. v. National Bank, 102 U. S.

14, 26 L. ed. 61, holding that indorsee of note as collateral security for an exist-
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ing debt takes it free from any defenses available between the parties of which
he had no notice; Scollans v. E. H. Rollins & Sons, 179 Mass. 346, 88 Am. St.

Rep. 386, 60 N. E. 983, on title of innocent purchaser of registered city bond.s

indored in blank; Hall v. Page, 4 Ga. 428, 48 Am. Dec. 235; Nixon v. Brown, 57
N. H. 34,—on title of innocent holder of bank bills, checks, notes and other

negotiable instruments; Mann v. Merchants' Loan & T. Co. 100 111. App. 224:

Colson V. Arnot, 57 N. Y. 253, 15 Am. Rep. 496 (dissenting opinion),—on titli-

of purchaser of negotiable paper from the thief or finder thereof.

Distinguished in Wardell v. Howell, 9 Wend. 170, holding that creditor taking

a note as collateral security for an existing debt is not a bona fide holder in the

course of business as against an accommodation indorser; Smith v. Jansen, 12

Neb. 125, 41 Am. Rep. 761, 10 N. W. 537, holding that one purchasing notes at a

small percent of their face value is not a purchaser in good faith; Stalker v.

M'Donald, 6 Hill, 93, 40 Am. Dec. 389; Coddington v. Bay, 20 Johns. 637, 11 Am.
Dec. 342 (affirming 5 Johns, ch. 54),—holding tliat owner of notes may recover

them from one who takes them from agent of owner as security for agent's ante-

cedent debt, though siich indorsee was without notice; Millard v. Barton, 13 R. 1.

601, 43 Am. Rep. 51, holding that maker may set up defenses to note in hands

of third person where note was not taken in the usual course of business or loi-

full face value; Saltus v. Everett, 20 Wend. 267, 32 Am. Dec. 541, holding that

owner of goods may recover them from innocent purchaser from one holding a

fraudulent bill of lading; Crouch v. Credit Foncier, L. R. 8 Q. B. 374, 10 Erg.

Rul. Cas. 394, 42 L. J. Q. B. N. S. 183, 29 L. T. N. S. 259, 21 Week. Rep. 946.

holding that innocent purchaser for value of non-negotiable instrument cannot

recover thereon.

Bona fide purchasers for value.

Cited in Commercial Bank v. Page, 13 N. B. 326, holding that one taking a

negotiable note as collateral security is a bona fide holder for value; Holly v.

Domestic & F. Missionary Soc. 34 C. C. A. 649, 92 Fed. 745, holding that one who

takes check, innocently in payment of debt is bona fide holder, and is not liable to

one claiming that part of money used to pay check was trust funds.

Cited in Joyce Defenses, Com. Pap. 508, 511, on who are bona fide holders of

lost or stolen instruments.

—Rights of.

Cited in Matthews v. Poythress, 4 Ga. 287, holding that purchaser of bill trans-

ferable by delivery, who takes it before maturity, from one who lias no title,

acquires good title; Adkins v. Blake, 2 J. J. Marsh. 40; Wheeler v. Guild, 20

Pick. 545, 32 Am. Dec. 231 ; Jones v. Nellis, 41 111. 482, 89 Am. Dec. 389,—hold-

ing that purchaser of negotiable paper before maturity for valuable consideration

and in good faith, takes go< 1 title as against owner; Bay v. Coddington, 5

Johns. Ch. 54, holding that person receiving negotiable paper, in usual course ot

trade from agent or factor, who has no authority or right to transfer them, but

without notice of fact, may hold them against true owner; Colson v. Arnot, 57

N. Y. 253, 15 Am. Rep. 496 (dissenting opinion), on right of purchaser of stolen

negotiable bonds; State v. Spratanburg & U. R. Co. 8 S. C. 129, holding that

holders of interest coupons attached to railroad bonds are not entitled to priority

of payment over principal debt upon insolvency of company; Weathered v.

Smith, 9 Tex. 622, 60 Am. Dec. 186, holding that note payable to bearer, placed

in hands of agent of payee for special purpose may be recovered by payee wlicre

it is transferred after it is due by agent.

Cited in note in 19 L.R.A.(N.S.) 109, on rights of owner of negotiable paper,
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payable to bearer, or indorsed in blank, as against bona fide purchaser from one

unlawfully in possession.

Cited in Joyce Defenses Com. Pap. 519, on effect on rights of indorsee of in-

dorser's want of title.

— Notice or bad faith.

Cited in Matthews v. Poythress, 4 Ga. 287; Hamilton v. Marks, 63 Mo. 167;

Hamilton v. Vought, 34 N. J. L. 187 ; Johnson v. Way, 27 Ohio St. 374,—holding

that one who takes negotiable paper in good faith in the course of business may

recover thereon regardless of equities existing between tlie parties, though

circumstances were such as would excite suspicion; Goodman v. Simonds, 20 How.

343, 15 L. ed. 934, holding that indorsee of negotiable instrument as collateral

security takes it free from equities between the parties of which he had no notice

though taken under circumstances which might cause suspicion as to rights of

his indorser; Hinckley v. Union P. R. Co. 129 Mass. 52, 37 Am. Rep. 297, holding

that one paying overdue interest coupon after he has had notice that it has

been stolen is liable to the true owner for the sum so paid; Farrington v. Park

Bank, 39 Barb. 645, holding that one taking past due and dishonored note may

maintain action thereon but subject to equities existing between the parties;

Pringle v. Phillips, 5 Sandf. 157, holding proof of actual bad faith not necessary

to defeat title of purchaser for value from fraudulent vendee.

Cited in note in 29 L.R.A. (N. S.) 385, on circumstances sufficient to put pur-

chaser of negotiable paper on inquiry.

Distinguislied in Hall v. Dale, 8 Conn. 336, holding defenses available against

note in hands of innocent holder if taken under circumstances which would excite

suspicion in a prudent and careful person; Emerson v. Crocker, 5 N. H. 159,

holding that one taking demand note ten months after its date does not obtain

good title as against true owner; Hall v. Wilson, 16 Barb. 548, holding that one

taking a note upon a usurious contract is not a bona fide holder so as to be en-

titled to recover tliereon where the note had been stolen ; Shaw v. North Pennsyl-

vania R. Co. 101 U. S. 557, 25 L. ed. 892, 8 W. N. C. 221, 37 Phila. Leg. Inst. 135,

holding that purcliaser of bill of lading who has reason to believe that his vendor

is not the true owner thereof, obtains no title to the goods as against the true

owner.

Presumption and burden of proof as to bona fide transfers.

Cited in Sheffield v. Johnson County Sav. Bank, 2 Ga. App. 221, 58 S. E. 386,

holding that a showing of partial failure of consideration does not throw upon

holder of promissory note the burden of showing good faith; Lord v. Wilkinson,

56 Barb. 593, holding that where bank purchases negotiable notes in the course

of business after it has once had notice that the notes were stolen, the question

of good faith is for the jury; Smith v. Sac County, 11 Wall. 139, 20 L.'ed. 102

( dissenting opinion
) ; Marion County v. Clark, 94 U. S. 278, 24 L. ed. 59,—on

possession of negotiable instrument as being prima facie evidence of title thereto

without any showing that value Avas paid therefor.

Distinguished in Anderson v. Long, 1 Mo. 365, holding that purchaser of note

must prove good faith and purchase for value in action to recover on note which

would be subject to defenses as between the parties.

Mode of transfer of negotiable paper.

Cited in Zeller v. Harris, 1 Mich. X. P. 75, on title to negotiable note passing

by delivery; :Morrow v. Vernon Twp. 35 X. J. L. 490. lioUlinn; that bounty note
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given by township to J. or bearer, provided township be relieved of one man in

draft, is chose in action not assignable at law; ^latthews v. Hoagland, 48 N. J.

Eq. 455, 21 Atl. 1054, holding that actual delivery of negotiable bonds, with

words or acts indicating present actual gift, constitutes valid gift inter vivos;

Greneaux v. Wheeler, 6 Tex. 515, holding that promissory note payable to bearer

is transferable by delivery and may be held by bona fide holder for value.

Distinguished in Ritchie v. Summers, 3 Yeates, 531, on holder of note payable

to order having no title thereto unless indorsed by payee; Hull v. Planters' &
M. Bank, 6 Ala. 761, holding that the transfer of negotiable notes by separate

deed of assignment, without the delivery of the notes, is an assignment of a chose

in action only; Winfield v. Hudson, 28 N. J. L. 255, holding certificate of in-

debtedness issued by municipal corjioration assignable by indorsement.

Nonconsensual transfers of property.

Cited in Rawls v. Deshler, 1 Sheldon, 48, 28 How. Pr. 6G, on consent of owner

as necessary to divest his title to property.

Distinguished in McMahon v. Sloan, 12 Pa. 229, 51 Am. Dec. 601, holding that

sale by borrower of a borrowed article confers no title in purchaser as against

true owner.

Giving indemnity as precedent to recovery on lost paper.

Cited in Barclay v. Lehigh Coal & Nav. Co. 33 Pa. Super, Ct. 217, holding that

payee of lost check cannot recover against maker witliout indemnity where check

was sent under agreement that payment was to be made in that manner.

Rights and liabilities of finder of property.

Cited in note in 37 L.R.A. 117, on rights and liabilities of finder of property.

Trover to recover note.

Cited in Kaul v. Henke, 2 Pa. Dist. R. 236, holding that trover will lie against

one receiving note wrongfully or without proper authority.

3 E. R. C. 634, SOLOMONS v. BANK OF ENGLAND, 13 East, 135 note, 2 Re-

vised Rep. 341.

Status of bank-notes as money.

Cited in Klanber v. Biggerstaff, 47 Wis. 551, 32 Am. Rep. 773, 3 N. W. 357,

holding that "currency" in certificate of deposist means "money" and includes

bank notes in general circulation.

Title to lost or stolen bank-notes.

Cited in Coffin v. Anderson, 4 Blackf. 395, holding that one guilty of gross neg-

ligence in taking bank notes obtained from owner by forgery obtains no title

as against such owner; Wyer v. Dorchester & M. Bank, 11 Cush. 51, 59 Am. Dec.

137, holding that holder of bank bill proved to have been stolen may recover there-

on without proving how he came into possession thereof; Atlantic Bank v.

Merchants Bank, 10 Graj^ 532 (dissenting opinion), on possession of banlv note

or bill as conclusive evidence of ownership.

Cited in 2 Morse Banks, 4th ed. 1070, on effect of loss of entire bank bill.

Effect of delay in presenting bank-note.

Cited in Dougherty v. Western Bank, 13 Ga. 287, holding that statute of limi-

tations does not run against bank notes.

Cited in Zane Banks, 563, on limitation of action for bank's refusal to pay its

circulating notes.
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Rights of taker of stolen or voidable commercial paper.

Cited in Munroe v. Cooper, 5 Pick. 412; Wallace v. Branch Bank, 1 Ala. 565,

—

holding that where note is put in circulation by fraud, holder is bound to show

himself bona fide possessor; Hascale v. Whitmore, 19 Me. 102, 36 Am. Dec. 738,

holding that purchaser from one without notice takes good title though he had

full knowledge of want of consideration between the parties; Hinckley v. Union

P. R. Co. 129 Mass. 52, 37 Am. Rep. 297, holding that promisor who pays an

overdue interest coupon to holder thereof after notice that it has been stolen, is

liable to the true owner ; Rogers v. Morton, 12 Wend. 484 ; WoodhuU v. Holmes,

10 Johns. 231,—^to the point tliat holder of note put into circulation by fraud is

bound to show himself bona fide possessor; McLaughlin v. Waite, 5 Wend. 404,

21 Am. Dec. 232, holding that payment of prize to finder of lottery ticket is no

bar to action by owner where vendor of ticket knew that person receiving prize

was mere finder of ticket; Talman v. Gibson, 1 Hall, 344, holding that maker may

set up fraud of holder in obtaining note as defense to action thereon by holder

though liable to true owner; Bank of Montreal v. Camei'on, 17 U. C. Q. B. 636,

holding, in action by indorsee against acceptor of bill, that plea that acceptance

was obtained by fraud and that indorsee gave no consideration for the bill good

as against demurrer; Hall v. Dale, 8 Conn. 336, on title of holder of negotiable

paper taken in due course of business as against true owner; Canadian Co-

operative Co. v. Trauniczek, 1 Sask. L. R. 143, holding that fact that note is

indorsed in blank by payee does not preclude such payee from suing thereon if

note is produced from custody of payee.

— Title of agent.

Cited in Nisbet v. Lawson, 1 Ga. 275, holding that agent having negotiable

paper for collection may sue thereon in his own name; Bennett v. Parker, 1

Mich. N. P. 225, on same point; Mitchell v. Georgia & A. R. Co. Ill Ga. 760,

51 L.R.A. 622, 36 S. E. 971, holding that agent cannot under Code bring action

for injury to chattel in his possession unless he has property eitlier general or

special in chattel; Cover v. Myers, 75 Mo. 406, 32 Am. St. Rep. 394, 23 Atl. 850,

on title in agent being no better than that of his principal.

— Notice or bad faith.

Cited in Hall v. Wilson, 16 Barb. 548, holding that purchaser of note for

full consideration may recover thereon in the absence of proof of bad faith;

Pringle v. Phillips, 5 Sandf. 157, holding proof of actual mala fides not necess-

sary to defeat title of holder of negotiable instrument for value.

Cited in note in 29 L.R.A. (N.S.) 370, on circumstances sufficient to put pur-

chaser of negotiable paper on inquiry.

— Taker for pre-existing debt.

Cited in Coddington v. Bay, 20 Johns. 637, 11 Am. Dec. 342, holding that one

taking negotiable paper as security for pre-existing debt not yet due is not a

bona fide holder for value as against the true owner thereof; Gooderham v.

Hutchison, 5 U. C. C. P. 241, holding that one taking a note or bill for a pre-

existing debt takes it for a good consideration; Currie v. Misa, L. R. 10 Exch.

153, 44 L. J. Exch. N. S. 94, 23 Week. Rep. 450, 4 Eng. Rul. Cas. 317 (dissent-

ing opinion), on pre-existing debt as consideration for transfer of negotiable

paper.

Distinguished in Bank of St. Albans v. Gilliland, 23 Wend. 311, 35 Am. Dec.

566, holding that taking a note for a precedent debt is taking it for value where
it is taken in satisfaction of the debt which is thereby canceled.
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3 E. R. C. 640, SUFFELL v. BANK OF ENGLAND, 51 L. J. Q. B. N. S. 401, 47

L. T. N. S. 146, L. R. 9 Q. B. Div. 555, 30 Week. Rep. 932, reversing the

decision of the Lord Chief Justice, reported in L. R. 7 Q. B. Div. 270, 4(1

J. P. 500.

Material alterations.

Cited in Wylie v. Missouri P. R. Co. 41 Fed. 623, holding that alteration of

serial number of railroad bonds by wrongdoer did not affect validity: Pattison

V. Rykert, 1 Ont. Elect. Cas. 428, holding that addition of word "treating" to

election petition, which has effect of adding charge of corrupt practice, is

material alteration; Baxter v. Bilodeau, 9 Quebec L. Rep. 268, holding that dat-

ing of note by maker as of different day than that on which he signs it does not

avoid it; Re Commercial Bank, 10 Manitoba L. Rep. 171, holding that alterations

that alter or affect contract itself cannot be otherwise than material; klaxon v.

Irwin, 15 Ont. L. Rep. 81, holding that erasure of word renewal on margin of

renewal note, which erasure was not apparent did not affect validity of note;

Hebert v. LaBanque Nationale, 40 Can. S. C. 458, holding that alteration of note

by adding rate of interest renders instrument void; Cairique v. Beaty, 24 Ont.

App. Rep. 302, holding that addition of name of third person to note discharged

accommodation maker ; Gogain v. Drackett, 2 Sask. L. R. 253, holding that

alteration of instrument in material part by one of parties without consent of

other party renders instrument void; Reg. v. Bail, 7 Ont. Rep. 228, holding that

alteration of $2 Dominion note to one of $20 by addition of cypher, was forgery

:

Stevenson v. Davis, 21 Ont. Rep. 642, holding that erasure of words "and assigns"

in conveyance of land avoided conveyance; Re Howgate & Osborn's Contract

[1902] 1 Ch. 451, 71 L. J. K. B. N. S. 279, 86 L. T. N. S. 180, holding that where

name of grantee was by mistake erroneously inserted in deed, a subsequent

erasure and substitution of his right name, is not a material alteration.

Rights of taker of negotiable instruments showing alteration.

Cited in Swaisland v. Davidson, 3 Ont. Rep. 320, holding that experienced

banker taking notes which bear indications of material alterations is not an

innocent holder and cannot collect thereon; Leeds & County Bank v. Walker, L.

R. 11 Q. B. Div. 84, 52 L. J. Q. B. N. S. 590, 47 J. P. 502, holding that one taking

a materially altered bank note without knowledge of its invalidity may recover

from the one paying it to him.

Cited in notes in 2 E. R. C. 692, on invalidity of instrument materially

altered; 3 E. R. C. 660, on effect of altering number of bank note.

Cited in 2 Dill. Mun. Corp. 5th ed. 1546, on validity, in hands of bona fide

holder, of stolen and altered negotiable municipal bond; Hollingsworth Contr.

577, on discharge of contract by alteration or loss of written instrument.

Judgment of majority of judges as decision.

Cited in Stewart v. Bank of Montreal, 41 Can. S. C. 516, on judgment of

majority of judges as decision.

3 E. R. C. 661, SHEFFIELD v. LONDON JOINT STOCK BANK, L. R. 13 App.

Cas. 333. 57 L. J. Ch. N. S. 986, 58 L. T. N. S. 735, 37 Week. Rep. 33, re-

versing the decision of the Court of Appeal, reported in 56 L. J. Ch. N. S.

569, L. R. 34 Ch. Div. 95.

Title of taker of negotiable instrument from agent or trustee.

Cited in Bank of Nova Scotia v. Richards, 33 N. B. 412, holding that one.

taking drafts from agent whose authority is questioned and where there are

Notes on E. R. C—21.
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other circumstances sufficient to put him upon inquiry, is charged with notice

as to authority and defenses; Duggan v. London & C. Loan & Agency Co. 18 Ont.

App. Eep. 312, to the point that delivery of bill of exchange by person who has

no title, confers title on bona fide liolder; Cuniniing v. Landed Banking & Loan

Co. 20 Ont. Rep. 382, holding that where securities held in trust, are pledged by

trustee the pledgee is charged with notice of their trust character; Duggan v.

London & C. Loan & Agency Co. 20 Can. S. C. 481 (reversing 18 Ont. App.

305), holding that one transferring shares for security for loan, tlie transfer ex-

pressing on its face that it was in trust, may recover such stock by payment of

his loan, from one to whom the broker had transferred them in trust for his own
loans; Murphy v. Butler, 18 Manitoba L. Rep. Ill, holding tliat where broker

sells goods without disclosing principal for whom he is acting and he is known
to purchaser as broker, there is no right of set-off; Taliaferro v. First Nat. Bank,

71 Md. 200, 17 Atl. 203G, holding that owner may recover non-negotiable securi-

ties from one to whom pledged by agent of owner for agent's own debt, where

not endorsed, and agent's power of attorney gave notice of his power; Young v.

MacNider, Rap. Jud. Quebec 4 S. C. 208, holding that where agent of estate to

whom matured bonds are entrusted for safe keeping pledges them to broker for

loan to himself personally, representatives of estate can resume possession of

them by revendication in hands of broker; Venables v. Baring Bros. [1802] 3

Ch. 527, 61 L. J. Ch. N. S. 609, 07 L. T. N. S. 110, 40 Week. Rep. 609, holding that

one who takes negotiable bonds as collateral security witliout notice that they

had been stolen, has good title thereto; Hone v. Boyle, Ir. L. R. 27 Eq. 137;

Bentinck v. London Joint Stock Bank [1893] 2 Ch. 120, 62 L. J. Ch. N. S. 358,

3 Reports, 120, 68 L. T. N. S. 315, 42 Week. Rep. 140,—holding that bank taking

stocks and shares from broker without notice that he was not the owner tliercof.

and in the usual course of the business as customarily carried on, obtains good
title as against the true owner.

Cited in Underbill Am. Ed. Trusts, 499, on rights of transferee of negotiable

instrument as against prior equities.

Distinguished in Scollans v. E. H. Rollins & Sons, 173 Mass. 275, 73 Am. St.

Rep. 284, 53 N. E. 863, holding that non-negotiable instrument may be recovered

by owner from purchaser from one who obtained them feloniously from the

owner; Smith v. Rogers, 30 Ont. Rep. 256, holding that bank taking stock certifi-

cates, indorsed so as to pass by delivery under usage of stock exchanges, from

broker in the usual course of business obtains good title, thougli broker had no
authority to transfer; London Joint Stock Bank v. Simmons [1892] A. C. 201,

61 L. J. Ch. N. S. 723, 66 L. T. N. S. 625, 41 Week. Rep. 108, 56 J. P. 644 (re-

versing (1891) 1 Ch. 270, 60 L. J. Ch. 313, 63 L. T. N. S. 789, 39 Week. Rep.

449), holding that bank, taking securities en bloc from broker, without making
inquiry, in pledge for his debt, obtains good title though some of them were
pledged in fraud of the owner.

— Notice of equities and defenses.

Cited in Union Bank v. Spinney, 38 Can. S. C. 187, on notice presumed from
facts sufficient to put a person upon inquiry.

Cited in Benjamin Sales, 5th ed. 33, on notice which will deprive pledgee of

protection given by the factor's acts.

The decision of the Court of Appeal was cited in Colonial Bank v. Hepworth,
L. R. 36 Ch. D. 36, 56 L. J. Ch. N. S. 1089, 57 L. T. N. S. 148, 36 Week. Rep.
259, on bona fide purchasers without notice.
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Estoppel by investing another with indicia of ownersliip.
Cited in Breckenridge v. Lewis, 84 Me. 349, 30 Am. St. Rep. 353, 24 Atl. 864,

holding that one signing blank instrument is liable to innocent holder upon
promissory note written over the signature; Ryman v. Gerlach, 153 Pa. 197,
26 Atl. 302, 31 W. N. C. 494 (dissenting opinion), on owner as being estopped
to assert title to stock in hands of purchaser from one in whom he had in-

vested all the indicia of ownership.

The decision of the Court of Appeal Avas cited in Fitzpatrick v. Drydcn, 30
N. B. 558, on estoppel to assert title to property where owner has permitted
another to hold himself out as the owner; Williams v. Colonial Bank, L. R. 38
Ch. Div. 388, 57 L. J. Ch. N. S. 826, 59 L. T. N. S. 643, 36 Week. Rep. 625, as

being reversed in the House of Lords.

Negotiable instruments.

Cited in Baker v. Davie, 211 Mass. 429, 97 N. E. 1094, holding that certificate

of stock is not governed by law as to negotiable instruments.

Cited in notes in 3 E. R. C. 639, 4 E. R. C. 620, on negotiable instruments; 5

E. R. C. 222, on negotiability of bonds.

3 E. R. C. 681, ROBARTS v. TUCKER, 16 Q. B. 560, 15 Jur. 987, 20 L. J.

Q. B. N. S. 270, reversing the decision of the Court of Queen's Bench, re-

ported in 13 Jur. 703.

Liability of bank paying forged instrument.

Cited in National Dredging Co. v. Farmers' Bank, 6 Penn. (Del.) 580, 16

L.R.A.(N.S.) 593, 130 Am. St. Rep. 158, 69 Atl. 607, holding that where forged

checks have been paid and charged in account returned to depositor, he is under

no duty to bank so to conduct examination that it will necessarily lead to

discovery of forgery; Jordan Marsh Co. v. National Shawmut Bank, 201 Mass.

897, 22 L.R.A.(N.S.) 250, 87 N. E. 740, holding that where negligence of depositor

is not proximate cause of payment of forged checks by bank, bank is liable for

amount paid on checks; Harmon v. Old Detroit Nat. Bank, 153 Mich. 73, 17

L.R.A.(N.S.) 514, 126 Am. St. Rep. 467, 116 N. W. 617, holding that where bank

pays forged check, fact that check came througli other banks does not relieve

it of investigation as to identity of original presenter with payee named in

check; Dodge v. National Exch. Bank, 20 Ohio St. 234, 5 Am. Rep. 648, holding

bank liable for payment to third person upon forgery of payee's name, though

check was delivered to the third person under belief that he was the payee; Arm-

strong v. National Bank, 46 Ohio St. 512, 6 L.R.A. 625, 15 Am. St. Rep. 655,

22 N. E. 866, holding that where depositor is by fraud induced to draw check

payable to a fictitious person, the bank is not protected in paying it to one forg-

ing the fictitious name; United Secur. L. Ins. & T. Co. v. Central Nat. Bank, 185

Pa. 586, 4 Atl. 97, 42 W. N. C. 145, holding bank liable for payment of check

drawn to order of a creditor whose name is forged by agent of the drawer who

obtains the money thereon for his own use; First Nat. Bank v. Pease, 168 111.

40, 48 N. E. 160; Tolman v. American Nat. Bank, 22 R. I. 462, 52 L.R.A. 877,

84 Am. St. Rep. 850, 48 Atl. 480,—holding that bank paying out customer's

money upon forged indorsement of his check, is liable therefor; Bank of William-

son V. McDowell County Bank, 66 W. Va. 545, 36 L.R.A. (N.S.) 605, 66 S. E.

761, holding that in taking forged check without inquiry as to identity of

payee and forwarding it for collection with bank's own unrestricted indorsement

it warrants genuineness of signature; Agricultural Sav. & L. Asso. v. Federal

Bank, 6 Ont. App. Rep. 192 (affirming 45 U. C. Q. B. 214), holding that bank
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paying out money on forged indorsements is not protected in such payments;

Ellis V. Ohio Life Ins. & T. Co. 4 Ohio St. 62S, 64 Am. Dec. 610, on bank not

being protected in paying out customer's money upon forged check; Bank of

England v. Vagliano Bros. [1891] A. C. 107, 3 Eng. Rul. Cas. 695, 64 L. T. N.

S. 353, 60 L. J. Q. B. N. S. 145, 39 Week. Rep. 657, 55 J. P. 676 (reversing L.

R. 23 Q. B. Div. 243, 58 L. J. Q. B. N. S. 357, 61 L. T. N. S. 419, 37 Week. Rep.

G40, 53 J. P. 564, which affirmed L. R. 22 Q. B. Div. 103), holding that bank,

paying a fictitious bill accepted by a customer in the belief that it is genuine, is

protected in such payment.

Cited in notes in 27 L.R.A. 637, on drawee's duty to know signature of

drawer; 50 L.R.A. 78, as to who must bear loss on check or bill issued, or in-

dorsed to imposter • 3 E. R. C. 744, 745, as to how rights of bankers are a^ected by

forgery.

Cited in 2 Morse Banks, 4th ed. 848, on liability to true owner, of bank pay-

ing check on forged endorsement; 2 Morse Banks, 4th ed. 866, on liability aa

between bank and drawer in case of fraudulent alteration of check after sig-

nature.

Distinguished in Woods v. Thiedemann, 1 Hurlst. & C. 478, 10 Week. Rep.

840, holding that bank paying draft against goods represented by bill of lading,

at the request of a customer is protected in such payment though the bill of

lading prove to be fictitious.

— liiability of acceptor or party to bank.
Cited in Chism v. First Nat. Bank, 96 Tenn. 641, 32 L.R.A. 778, 54 Am. St.

Rep. 863, 36 S. W. 387, liolding drawee liable for amount paid under forged in-

dorsement of name of fictitious person to whom payee was induced by fraud to

indorse a draft; Ryan v. Bank of Montreal, 14 Out. App. Rep. 533 (affirming 12

Ont. Rep. 39), on liability of acceptor of bill where indorsement is forged.

Cited in Magee Banks, 297, on rights against drawer of bank paying a check

on a forged indorsement.

— Liability on "raised'' bills or checks.

Cited in Lehman v. Central R. & Bkg. Co. 12 Fed. 595, holding that carrier is

not liable for loss caused by raising bill of lading by forgery because it allowed

shipper to fill in blank in own handwriting; Beltz v. Molsons Bank, 40 U. C.

Q. B. 253, holding that bank cannot cliarge a customer with money paid upon a

check void because of material alteration; Halifax Union v. Wheelwright, L. R.

10 Exch. 183, 44 L. J. Exch. N. S. 121, 32 L. T. N. S. 802, 23 Week. Rep. 704,

holding that one paying orders which liad been fraudulently increased in amount
is protected where such alteration was made possible by the negligent drawing of

the orders.

Cited in note in 21 L.R.A. (N.S.) 406, on duty to see spaces on commercial

paper are filled so as to prevent raising.

Distinguished in Scliolfield v. Londesborough .[1896] A. C. 514, 75 L. T. N. S.

254, 45 Week. Rep. 124, 65 L. J. Q. B. N. S. 593, affirming [1895] 1 Q. B. 536,

holding acceptor not liable for additional sum inserted in bill after acceptance

though stamp on bill as accepted was much larger than necessary and there were

blank spaces which facilitated the alteration.

Disapproved in Simmons v. Atkinson & L. Co. 69 Miss. 862, 23 L.R.A. 599, 12

So. 263, holding maker not liable on note materially altered thougli in hands

of innocent holder and though it contained blank spaces which made alteration

easy.



325 NOTES ON ENGLISH RULING CASES. [2 E. R. 0. 695

Reciprocal rights of banlc and customer.

Cited in Jones v. Bank of Montreal, 29 U. C. Q. B. 448, on relation of customer

to bank as to funds deposited.

Duty of bank as to paying notes out of customer's deposit.

Cited in Bedford Bank v. Acoam, 125 Ind. 584, 9 L.R.A. 5G0, 21 Am. St. Rep.

258, 25 N. E. 713, holding that where note is payable at a bank, the bank has a

right to pay it when due and presented out of the general funds of the maker on

deposit there; Merchants' & P. Bank v. Meyer, 56 Ark. 499, 20 S. W. 406, on same

point; Nineteenth Ward Bank v. First Nat. Bank, 184 Mass. 49, 67 N. E. 670,

liolding that payment of note by writing check for remittance, and stamping

note paid by bank having authority to pay note out of maker's deposit, is good

payment as against assignee of maker; Central Bank v. Thein, 76 Hun, 571, 28

N. Y. Supp. 232, on duty of bank to pay note in its hands when due out of funds

which the maker had on deposit.

Cited in Zane Banks, 296, on right of bank to apply deposit on note made by

depositor.

Distinguished in Grissom v. Commercial Nat. Bank, 87 Tenn. 350, 3 L.R.A. 273,

10 Am. St. Rep. 669, 10 S. W. 774, holding that bank has no authority to pay

his customers note out of funds deposited in the bank, though the note is due and

is payable at the bank.

Effect of alteration of instrument.

Cited in' Greenfield Sav. Bank v. Stowell, 123 Mass. 196, 25 Am. Rep. 67, hold-

ing that material alteration of note by one of the makers avoids it as against

other makers who do not consent thereto, even in hands of innocent holder.

Bills and checks made out in blank.

Cited in Arnold v. Cheque Bank, L. R. 1 C. P. Div. 578, 45 L. J. C. P. N. S.

562, 34 L. T. N. S. 729, 24 Week. Rep. 759, as giving an erroneous ground for an

earlier decision on right to fill blanks in a check.

Effect of acceptance of bills.

Cited in LaBanque Nationale v. Lemaire, Rap. Jud. Quebec 41 C. S. 37, on

estopi^el of acceptor of bill to set forging of his signature; Ryan v. Bank of

Montreal, 12 Out. Rep. 39, holding that acceptance of bill by procuration ad-

mits drawer's handwriting, but it does not admit endorsement was authorizedly

made.

Cited in note in 4 E. R. C. 635, on estoppel of acceptor to deny genuineness and

validity of drawer's signature.

3 E. R. C. 695, BANK OF ENGLAND v. VAGLIANO BROS. [1891] A. C. 107, 55

J. P. 676, 60 L. J. Q. B. N. S. 145, 64 L. T. N. S. 353, 39 Week. Rep. 657,

reversing the decision of the Court of Appeal, reported in 58 L. J. Q. B.

N. S. 357, L. R. 23 Q. B. Div. 243, 61 L. T. N. S. 419, 37 Week. Rep. 640, 53

J. P. 564,' which affirms the decision of the Court of Queen's Bench, reported

in 58 L. J. Q. B. N. S. 27, L. R. 22 Q. B. Div. 103.

Liability of bank paying check drawn to fictitious payee.

Cited in Trust Co. v. Hamilton Bank, 127 App. Div. 515, 112 N. Y. Supp. 84,

holding that drawee bank, accepting forged bill and subsequently paying it upon

forged indorsement of fictitious payee's name, cannot recover such payment from

an innocent holder to whom paid; Snyder v. Corn Exch. Nat. Bank, 221 Pa. 599,

128 Am St. Rep. 780, 70' Atl. 876, holding that check made payable to a person

wlo has no dealings with maker, and whose name is subsequently forged by a

clerk is payable to a fictitious payee and bank paying it is protected; Chism v.
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First Nat. Bank, 96 Tenn. 641, 32 L.R.A. 778, 54 Am. St. Rep. 863, 36 S. W. 387,

holding that drawee bank pajring draft upon forged indorsement of fictitious

person to whom payee was induced by fraud to endorse it, is not protected by

such payment from liability to payee; London Life Ins. Co. v. Molson's Bank,

8 Ont. L. Rep. 238, holding that checks drawn to fictitious payee are payable to

hearer, tliough drawer tliought payee was a real person, and bank paying such

checks can recover from the maker; Glutton & Co. v. Attenborough, affirming

[1805] 2 Q. B. 306; [1897] A. C. 90, 66 L. J. Q. B. N. S. 221, 75 L. T. N.

S. 556, 45 Week. Rep. 276, 65 L. J. Q. B. N. S. 122, 73 L. T. N. S. 496, 44

Week. Rep. 114, 60 J. P. 54, holding that money paid in good faith to holder of

check payable to fictitious payee cannot be recovered by maker after the fraud

is discovered though he thought payee was a real person.

Cited in note in 50 L.R.A. 80, as to who must bear loss on check or bill issued,

or indorsed to impostor.

Distinguished in Central Nat. Bank v. National ^letropolitan Bank, 31 App.

D. C. 391, 17 L.R.A.(N.S.) 520; Land Title & T. Co. v. Northwestern Nat. Bank,

196 Pa. 230, 50 L.R.A. 75, 79 Am. St. Rep. 717, 46 Atl. 420, holding bank pro-

tected in paying check upon forged indorsement where the one committing the

forgery and receiving the money was in fact the person to whom drawer gave

the check in belief that he was the payee; Vinden v. Hughes [1905] 1 K. B
795, 74 L. J. K. B. N. S. 410, 53 Week. Rep. 429, 21 Times L. R. 324, holding that

check drawn in favor of a customer whom drawer thought lie owed, is not drawn

in favor of a fictitious payee though he did not in fact owe him, and a clerk forged

the payee's indorsement and cashed the check.

liiability on bill fraudulently altered.

Cited in Imperial Bank v. Bank of Hamilton, 31 Can. S. C. 344, holding bank

certifying check not liable to innocent holder for increased amount to which it

was subsequently raised, though blank spaces existing when certified facilitated

the alteration; Scholfield v. Londesborough [1800] A. C. 514, 65 L. J. Q. B. N.

S. 593, 75 L. T. N. S. 254, 45 Week. Rep. 124 (affirming [1805] 1 Q. B. 536), hold-

ing acceptor of bill not liable for larger sum fraudulently inserted after accept-

ance, though blanks in bill when accepted facilitated tiie alteration.

Distinguished in National Dredging Co. v. Farmers' Bank, 6 Penn. (Del.) 580,

10 L.R.A. (N.S.) 593, 130 Am. St. Rep. 158, 69 Atl. 607, on negligence in fur-

nishing facilities for the perpetration of a fraud as estoppel.

Liability of bank paying forged checks.

Cited in Bartlett v. First Nat. Bank, 156 111. App. 415, liokling that payment
made to one claiming through forgery of endorsement of real owner may ordinar-

ily be recovered back by drawee who paid in ignorance of forgery; Bank of Wil-

liamson V. McDowell County Bank, 66 W. Va. 545, 36 L.R.A.(N.S.) 605, 66 S.

E. 761, holding that in taking forged check without inquiry as to identity of

payee and forwarding it for collection with bank's own unrestricted indorsement,
it warrants genuineness of signature; Jordan Marsh Co. v. National Shawmut
Bank, 201 Mass. 397, 22 L.R.A. (N.S.) 250, 87 N. E. 740, holding that where neg-

ligence of depositor is not proximate cause of payment of forged checks by bank,

bank is liable for amount paid on checks.

Cited in note in 3 E. R. C. 745, as to how rights of bankers are affected by
forgery.

The decision of the Court of Appeal was cited in Citizens' Nat. Bank v. City
Nat. Bank, 111 Iowa, 211, 82 N. W. 464, holding that where bank which is neither
drawee or drawer pays check upon forged indorsement, and then indorses to
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drawee bank for collection which has funds of drawer and pays check, bank which

indorsed for collection is liable to drawee bank; Tolman v. American Nat. Bank,

22 R. I. 462, 52 L.R.A. 877, 84 Am. St. Rep. 850, 48 Atl. 480, holding that under

negotiable instrument act, bank paying check upon forged indorsement of payee's

name may be compelled to return money to drawer's credit; Rex v. Bank of Mont-

real, 10 Ont. L. Rep. 117, holding that Crown might recover from bank money
paid on forged checks of department, where clerk in department forged same, and

forgeries were not discovered for some months.

Bills or checks drawn to fictitious persons as payable to bearer.

Cited in Boles v. Harding, 201 Mass. 103, holding that under statute check

made payable to order of fictitious person cannot be treated as payable to

bearer, unless maker knew when he delivered instrument, that name was ficti-

tious.

Cited in notes in 39 L.R.A. 429, on use of fictitious name as affecting validity

of instrument; 22 L.R.A. (N.S.) 500, 503-506, as to when negotiable instrument

is -deemed payable to order of fictitious person witliin rule which regards such in-

strument as payable to bearer.

Cited in Crowford Neg. Inst. L. 3d ed. 21, as to when negotiable instrument is

payable to bearer.

The decision of the Court of Appeal was cited in Armstrong v. Pomeroy Nat.

Bank, 46 Ohio St. 512, 6 L.R.A. 625, 15 Am.' St. Rep. 655, 22 N. E. 86G; Sea-

l)oard Nat. Bank v. Bank of America, 51 Misc. 103, 100 N. Y. Supp. 740; Ship-

man V. Bank of State, 126 N. Y. 318, 12 L.R.A. 791, 22 Am. St. Rep. 821, 27 N.

E. 371,—holding that negotiable paper payable to fictitious person cannot be

treated as payable to bearer, unless it was put into circulation by maker with

knowledge of fact.

liiability of one making forgery ijossible.

The decision of the Court of Appeal was cited in Powers v. Jewett Pub. Co. 154

Mass. 172, 28 N. E. 142, holding that corporation is not liable for president's

act in forging certificates of stock and issuing them, where he was not proper

officer to issue them.

Estoppel of acceptor of bill or check to deny genuineness of drawer's

signature.

Cited in notes in 4 E. R. C. 634, 636; 11 E. R. C. 100,—on estoppel of acceptor

to deny genuineness and validity of drawer's signature.

The decision of the Court of Appeal was cited in First Nat. Bank v. North-

western Nat. Bank, 152 111. 296, 26 L.R.A. 289, 43 Am. St. Rep. 247, 38 N. E.

739, holding that if drawee of bill of exchange pays it in usual course of business

he will be afterwards estopped to deny genuineness of drawer's signature; First

Nat. Bank v. Northwestern Nat. Bank, 40 111. App. 640, holding that bank is

bound to know signatures of its depositors.

Duty of bank to pay depositor's checks.

Cited in Carpenter v. National Shawmut Bank, 109 C. C. A. 55, 187 Fed. 1,

on duty of bank to pay depositor's checks.

Negotiable instrument.

Cited in Hibbs v. Brown, 190 N. Y. 167, 82 N. E. 1108, on pledge of the general

credit of the maker as essential to a negotiable instrument.

Negotiable Instruments Law.

Cited in Vanderford v. Farmers' & M. Nat. Bank, 105 Md. 164, 10 L.R.A. (N.S.)

129, 66 Atl. 47, on purposes of negotiable instrument laws.
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Construction of statute.

Cited in Bell v. Westmount, Rap. Jiid. Quebec 15 C. S. 580; Hebert v.

Clouatre, Rap. Jud. Quebec 41 C. S. 249; R. v. Petrie, 7 B. C. 176,—holding that

in construing statute court should first examine its language to ascertain its

meaning and only resort to previous la\A' to remove ambiguity or doubt; Hopper

V. Dunsmuir, 12 B. C. 18 ; Rainey v. Rainey, 12 B. C. 494,—liolding that court has.

no power to read into statute words of limitation not found there; DeLaval

Separator Co. v. Walworth, 13 B. C. 74, on same point; Shavvinigan Carbide Co.

V. Doucet, 42 Can. S. C. 281 (dissenting opinion), on consideration of history

of law as proper in construing statute; Trimble v. Miller, 22 Ont. Rep. 500, to

the point that literal construction should be given to every word in act; Hebert

v. Clouatre, 6 D. L. R. 411; Re Marriage Laws, 6 D. L. R. 588, to the point that

statute must be construed in light of pre-e.xisting law : Macpherson v. Vancouver,

14 B. C. 326, holding that statute should be construed by interpreting language

used, and not by minute examination of prior decisions; Pai'-ks v. Canadian N.

R. Co. 21 Manitoba L. Rep. 103, holding that history of legislation may be taken

into consideration in construction of Dominion Railway Act.

The decision of the Court of Appeal was cited in Delpit v. Cote, Rap. Jud.

Quebec 20 S. C. 372, holding that language of statute should first be examined

to ascertain its meaning, resort being had to previous law only to remove

ambiguity.

— Revisions or codifications.

Cited in American Bank v. McComb, 105 Va. 473, 54 S. E. 14; Griffiths v.

Winnipeg Electric R. Co. 16 Manitoba L. Rep. 512; McDonough v. Cook, 19 Ont.

L. Rep. 267; Arthur v. Central Ontario R. Co. 11 Ont. L. Rep. 537; Bank of

Montreal v. R. 38 Can. S. C. 258, affirming 10 Ont. L. Rep. 17; Ikezoya v.

Canadian P. R. Co. 12 B. C. 454; Carruthers v. Canadian & P. R. Co. 10 Manitoba
L. Rep. 336; Erdman v. Walkerton, 20 Ont. App. Rep. 444; Central Agency v.

Les Religieuses, Rap. Jud. Quebec 27 C. S. 281,—on same point; Hinton Elec-

tric Co. V. Bank of Montreal, 9 B. C. 545; R. v. Snelgrove, 39 N. S. 400,—holding
Criminal Code supplanted common law procedure; Richards v. Market Exchange
Bank Co. 81 Ohio St. 348, 26 L.R.A.(N.S.) 99, 90 N. E. 1000, to the point that

statute intended to embody in Code branch of law, should be construed by first

examining language of statute, uninfluenced by previous state of law; Miller

V. Grand Trunk R. Co. Rap. Jud. Quebec 21 C. S. 346 (affirmed in C. R. 1906 A. C.

163), holding that civil code must be interpreted according to expressions con-

tained therein; Campbell v. Beyer, Rap. Jud. Quebec 30 C. S. 86, holding that
code is regarded as a statute; Northern Crown Bank v. International Electric

Co. 24 Ont. L. Rep. 57, holding that Bills of Exchange Act is codification and
should be construed in light of history of law; Conservators of River Thames
V. Smeed, D. & Co. [1897] 2 Q. B. 334, holding that statute consolidating and
amending the law is to be interpreted generally as it stands without recourse
to the former law except upon special grounds; Northwestern Constr. Co.
V. Youngs, 13 B. C. 297, on the construction of the companies act; Robinson
V. Canadian P. R. Co. [1892] A. C. 481, 61 L. J. P. C. N. S. 79, 67 L. T.

K S. 505; Re English Bank [1893] 2 Ch. 438, 62 L. J. Ch. N. S. 578, 3 Re-
ports, 518, 69 L. T. N. S. 14, 41 Week. Rep. 521,—holding that act codifying
the law should be construed as it stands without reference to the previous law
except upon some special ground.

Cited in Benjamin Sales, 5th ed. 954, on interpretation of codifying statute.
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Distinguished in Re Budgett [1S94] 2 CIi. 557, 63 L. J. Ch. N. S. 847, 8 Re-
ports, 424, 71 L. T. N. S. 72, 42 Week. Rep. 551, holding that in interpreting a
statute consolidating and amending the law, recourse may be had to the previous
statute and decisions to ascertain the intention of the legislature.

The decision of the Court of Appeal was cited in Boyd v. Mortimer, 30 Ont.

Rep. 290, to the point that Bill of Exchange Act (53 Vict. Ch. 33) was declara-

tory of prior law.

3 E. R. C. 746, MARZETTI v. WILLIAMS, 1 Barn. & Ad. 415, 9 L. J. K. B. N.

S. 42.

Banker and depositor, relation between.

Cited in Thompson v. Riggs, 6 D. C. 99, holding that relation between banker

and depositor is that of creditor and debtor and the only obligation is that im-

plied by law from the deposit of the money.

Cited in Zane Banks, 201, on nature of relation between bank and depositor.

— Right of action for money.
Cited in Downes v. Phoenix Bank, 6 Hill, 297, holding that customer cannot

maintain action against bank to recover money deposited without previous de-

mand therefor.

— Liiability and measure of damages for refusal to pay checks.

Cited in ^tna Nat. Bank v. Fourth Nat. Bank, 46 N. Y. 82, 7 Am. Rep. 314,

holding that depositor, alone, can sue for failure of bank to pay his check when

presented and he has sufficient funds on deposit to meet it; Citizens' Nat. Bank

V. Importers' & T. Bank, 119 N. Y. 195, 23 N. E. 540, holding that bank refusing

to pay check drawn by customer who has sufficient funds to meet it, is liable

for at least nominal damages to drawer; Wiley v. Bunker Hill Nat. Bank, 183

Mass. 495, 67 N. E. 655, holding same and that special damages may also be

recovered if alleged and proven; Harker v. Anderson, 21 Wend. 372, on same

point; Levy v. Curtis, 1 Abb. N. C. 189, holding agent entitled to at least nominal

damages in action against employer for maliciously refusing to honor drafts

drawn upon him which he had authorized ;Birchall v. Third Nat. Bank, 17 Phila.

139, 41 Phila. Leg. Int. 478, holding that banker who dishonors check of depositor

when he has enough of funds to meet it, is liable in damages for loss of credit;

Burt V, North Philadelphia Trust Co. 45 Pa. Super. Ct. 320, holding that judg-

ment in assumpsit against banker for funds on deposit is bar to subsequent

action to recover for injury to depositor's credit because of refusal of bank to

pay checks; Todd v. Union Bank, 4 Manitoba L. R. 204, holding that where title

to funds deposited is in dispute, a bank is entitled to reasonable time to decide

upon a course of action, and question what is reasonable time is for the jury;

Flack V. National Bank, 8 Utah, 193, 17 L.R.A. 583, 30 Pac. 746, on liability of

bank for failure to pay customer's check out of his funds on deposit; Svendsen

V. State Bank, 64 Minn. 40, 31 L.R.A. 552, 58 Am. St. Rep. 522, 65 N. W. 10S6;

Rolin V. Steward, 23 L. J. C. P. N. S. 148, 14 C. B. 595, 2 C. L. R. 959, 18 Jur. 536.

2 Week. Rep. 467,—holding that substantial damages may be recovered against

banker for dishonoring checks of a customer having sufficient funds in the bank

to pay them; King v. British Linen Co. 1 Sc. Sess. Cas. 5 Series [1 Fraser] 928,

holding bank liable for general and substantial damages for failure to pay cus-

tomer's checks out of his deposit and special damage need not be proven; Prehn

v. Royal Bank, L. R. 5 Exch. 92, 39 L. J. Exch. N. S. 41, 21 L. T. N. S. 830, 18

Week. Rep. 463, holding that where bank has undertaken in letter of credit to

accept plaintiff's drafts, it is liable to him for expenses in providing other means
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of payment upon the bank's breach of its contract; Larios v. Gurety, L. R. 5 P.

C. 346, holding plaintiff entitled to recover general and substantial damages

for defendant's breach of contract to honor plaintiff's drafts up to a certain

amount out of funds to be placed to his credit.

Cited in 1 Cooley Torts, 3d ed. 396, on liability of one for refusal to pay

cheek; 1 Morse Banks, 4th ed. 577, on obligation of bank to honor checks; 2

Morse Banks, 4th ed. 805, on customer's right of action for refusal to honor

his check; 2 Morse Banks, 4th ed. 808, on excuses for refusal of bank to honor

check; Zane Banks, 241, on liability of bank dra ver for dishonoring check.

Distinguished in Wittich v. First Nat Bank, 20 Fla. 843, 51 Am. Rep. 631,

holding that depositor cannot recover from bank for unnecessary protest by payee

of a check which bank told payee would be paid at close of banking hours ac-

cording to custom and which payee then protested; Irvine v. Canadian Bank, 2;!

U. C. C. P. 509, holding bank protesting draft for nonacceptance, when in fact it

was accepted, not liable in action therefor by acceptor for want of privity;

Mennie v. Leitch, 8 Ont. Rep. 397, holding that for breach of contract to furnish

money to a certain amount, the damage would be the difference between interest

agreed upon and interest plaintiff had to pay elsewliere; Henderson v. Hamilton,

25 Ont. Rep. 641, holding that nontrading customer having money on deposit un-

der special contract can recover only interest as damages for refusal to pay tlie

money to him personally on demand.

Tortwise or contractual nature of liability for dishonoring checks or bills.

Cited in J. M. James Co. v. Continental Nat. Bank, 105 Tenn. 1, 51 L.R.A.

255, 80 Am. St. Rep. 857, 58 S. W. 261, holding that act of bank in refusing pay-

ment of' a check is in no sense slander so as to be barred by the statute of

limitations of actions for slander ; Weller v. Western State Bank, 18 Okla. 478, 90

Pac. 877, on same point; Steljes v. Ingram, 19 Times L. R. 534, as distinguish-

ing between claims in tort and claims in contract in cases arising from breach

of a duty.

— Authority of bank to pay customer's note.

Cited in Grisson v. Commercial Nat. Bank, 87 Tenn. 350, 3 L.R.A. 273, 10 Am.
St. Rep. 669, 10 S. W. 774, holding that making note payable at a certain bank
does not of itself authorize the bank to pay the note, if presented when due, out

of the maker's deposit.

— IJiability of banker to holder of check.

Cited in Roberts v. Corbin, 26 Iowa, 315, 96 Am. Dec. 146, holding that payee

of check may maintain action against bank refusing to pay it when presented

and while drawer has funds on deposit to meet it; Ambler v. State Bank, 12

Rich. L. 518, 78 Am. Dec. 468 (dissenting opinion), on right of action by holder

of check against bank for failure to pay check.

Cited in 2 Morse Banks, 4th ed. 907, on holder's right to sue drawee for non-

payment of check.

Distinguished in Grammel v. Carmer, 55 Mich. 201, 54 Am. Rep. 363, 21 N.
W. 418, holding that payee of unaccepted draft cannot maintain action against
drawer for refusing to pay it though he has funds belonging to drawer sufficient

to pay it.

Check as assignment.
Cited in McGregor v. Loomis, 1 Disney (Ohio) 247, holding that check of cus-

tomer who has funds in the bank to meet it operates as an equitable assignment
of the amount thereof when presented, and the bank becomes liable for the
amount to the holder ; Harrison v. Wright, 100 Ind. 515, 50 Am. Rep. 805, hold-
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ing that cheek does not operate is an equitable assignment of the funds deposiled
in the bank so as to give holder a preference over other creditors.

Liiability of maker to holder of stale check.

Cited in Ansley v. State, 35 Ga. 8, on presumption that check will be paid if

diligently presented where drawer has funds on deposit; Little v. Phenix Bank,
2 Hill, 425, holding that as between holder of check and drawer, mere delay in

presenting it for payment will not discharge drawer, unless he has been preju-

diced thereby; Brust v. Barrett, 16 Hun, 409, holding action by holder of

check against drawer, ten years after check was drawn, barred by the statute of

limitations.

Measure of damages for nonpayment of money.
Distinguished in Bethel v. Salem Improv. Co. 93 Va. 354, 33 L.R.A. G02, 57

Am. St. Rep. 808, 25 S. E. 304, holding that measure of damages for failure to

pay money when due is the amount due with interest tliercon; Memphis v.

Brown, 1 Flipp. ISS, Fed. Cas. No. 9,415, on same point.

Kijiht to maintain action witliont showing- special damages.
Cited in Parker v. Griswold, 17 Conn. 288, 42 Am. Dec, 739; Plumleigh v.

Dawson, 111. 544, 41 Am. IJec. 199,—iiolding that special damage need not be

show to entitle plaintiff to recover in action for diverting a watercourse; PecU-

ham V. Holman, 11 Pick. 484, holding that action may be maintained against one

selling unwholesome meat as wholesome without allegation of special damages;

White V. The Mary Ann, 10 Cal. 462, 65 Am. Dec. 523; Bank of Kentucky v.

Schuylkill Bank, 1 Pars. Sel. Eq. Cas. 180; Outlaw v. Hurdle, 47 N. C. (1 Jones.

L.) 149,—holding that for breach of duty arising out of contract the law awards

at least nominal damages; Norwich Union F. Ins. Soc. v. McAlister, 35 N. B.

691, on same point; Bragg v. Laraway, 65 Vt. 673, 27 AtL 492, holding that

action will lie for an entry upon the lands of another though no actual damage is

shown; Webb v. Portland Mfg. Co. 3 Sumn. 189, Fed. Cas. No. 17,322, holding

that a violation of a right is sufficient to sustain an action without a showing of

actual damage; Jarvis v. Miller, 2 N. B. 311, holding sheriff liable to action for

breach of duty witliout showing special damages; McLeod v. Boulton, 3 U. C.

Q. B. 84, holding defendant liable in nominal damages in action of tort from

breach of contract though special damages failed of proof: Brookline v. Mackin-

tosh, 133 Mass. 215, on same point; Doan v. Warren, 11 U. C. C. P. 423, holding

that action in substance for breach of contract may be maintained without show-

ing actual damages; O'Beirne v. Wilson, 6 U. C. C. P. 366, on same point; Wills

v. Carman, 14 Ont. App. Rep. 656, on riglit to nominal damages in actions for

libel and slander where no actual damage is shown; Busliell v. Beavan, 3 L. J.

C. P. N. S. 279, 1 Bing. N. C. 103, 4 Moore & S. 622, holding plaintiff entitled to

nominal damages only for breach of contract where no actual damage was shown

:

Clifton V. Hooper, 8 Jur. 958, L. R. 6 Q. B. 468, 14 L. J. Q. B. N. S. 1, holding

sheriff liable for neglect in serving writ without proof of actual damage.

Cited in note in 1 Eng. Rul. Cas. 552, 553, on right of action of member of class

not specially injured for infringement of right belonging to such class.

Cited in 1 Cooley Torts, 3d ed, 86, on concurrence of wrong and damage as

essential to tort.

Distinguished in Spangler v. Sellers, 5 Fed. 882, holding that to authorize re-

covery against attorney for negligence, it must be shown that the damages claime.l

resulted from such negligence; Hyde v. Bulmer, IS L. T. N. S. 293, holding that

plaintiff must allege and prove actual damage to entitle him to recover in suit

for false representation; Smith v. Rochester, 38 Hun, 612 (dissenting opinion),
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on right- to injunction to restrain diversion of water where plaintiff suffered no

damage.

Pleading and proof of special damages.

Cited in Goldzier v. Poole, 82 111. App. 469, holding that to recover more than

nominal damages in action against attorney for negligence, the plaintiff must

allege and prove the special damages; Mitchell v. Clarke, 71 Cal. 163, 60 Am.

Rep. 529, 11 Pac. 882, holding that damages which are such as do not follow

naturally from the breach of a contract must be specially pleaded.

Implied contracts.

Cited in Thompson v. Central Bank, 9 Ga. 413, holding that law implies a con-

tract where a right exists on one side and a duty on the other, and an action will

lie to enforce it; Hartford & N. H. R. Co. v. Kennedy, 12 Conn. 499; Heffron v.

Brown, 155 111. 322, 40 N. E. 583; Woods v. Ayres, 39 Mich. 345, 33 Am. Rep.

396,—on difference between express and implied contracts being in the mode of

proving them; Northern R. Co. v. Miller, 10 Barb. 260; Rose v. Wollenberg, 36

Or. 154, 59 Pac. 190,—on difference between express and implied contracts.

Cited in note in 11 L.R.A. (N.S.) 896, on implication of agieement to pay for

services of relative or member of household.

Cited in Keener Quasi Contr. 4, on genuine contract resting on intention.

Effect of alteration of note.

Cited in Greenfield Sav. Bank v. Stowell, 123 Mass. 196, 25 Am. Rep. 67, hold-

ing that alteration of promissory note by one of the makers by inserting words

and figures in blank spaces so as to increase the amount avoids the note as to

the otlier makers not consenting thereto, even in hands of bona fide holder.

Rigiit of action as passing to assignee in bankrnptcy.

Cited in Beckham v. Drake, 2 H. L. Cas. 579, 13 Jur. 921, 11 Mees. & W. 315,

12 L. J. Exch. N. S. 486, on right of action for breach of contract before bank-

ruptcy as passing to the assignees in bankruptcy.

Liability arising from confidential relations.

Cited in Ferguson v. Porter, 3 Fla. 27, holding factor liable to principal for

injury resulting from his departure from the principal's instructions; Emmons
v. Alvord, 177 Mass. 466, 59 N. E. 126, on confidential relation of parties as giv-

ing wrongful character to an act which otherwise would not be wrongful in law.

Action for breach of duty.

Cited in Southern Exp. Co. v. McVeigh, 20 Gratt. 264, holding that action on

case lies against party who has public employment such as common carrier, for

breach of duty which law implies from employment.

Cited in Weeks Attys. 2d ed. 614, on action against attorney for negligence.

Co-existence of right and remedy.
Cited in 1 Cooley Torts, 3d ed. 23, on wrong being without a remedy.

3 E. R. C. 755, IIOPKINSON v. FORSTER, L. R. 19 Eq. 74. 23 Week. Rep. .301.

Checks—Definition of, and nature.

Cited in Hawthorn v. State, 56 Md. 530; People v. Kemp, 76 Mich. 410, 43 N.

W. 439, holding that a check is a bill of exchange drawn by a customer on his

banker payable on demand; Weiand v. State Nat. Bank, 112 Ky. 310, 56 L.R.A.

178, 65 S. W. 617, holding tliat death of drawer operates as a revocation of an
unpaid and unaccepted clieck; Pullen v. Placer County, 138 Cal. 169, 04 Am. St.

Rep. 19, 71 Pac. S3, holding same, thougli payee was directed by draw«M- not to



333 NOTES OX ENGLISH RULING CASES. [3 E. il. C. 73r,

present it until after his death, and bank paying it with notice of drawer's dcatli

is liable tlierefor to the estate.

Cited in 2 Morse Banks, 4th ed. 889, on nature of check.

— As assignments.

Cited in Pennell v. Ennis, 126 Mo. App. 155, 103 S. W. 147, holding that check
drawn by depositor on his general account constitutes no assignment of the
amount of the check either at law or in equity; Harrison v. Wright, 100 Ind.

515, 50 Am. Rep. 805; Covert v. Rhodes, 48 Ohio St. 06, 27 N. E. 94; Fourth
Street Nat. Bank v. Yardley, 165 U. S. 634, 41 L. ed. 855, 17 Sup. Ct. Rep. 439,—
holding that a check does not before acceptance constitute an equitable assign-

ment of the amount represented by it so as to give tlie holder a preference over

other creditors in the funds in the bank upon which drawn; Caldwell v.

Merchants' Bank, 26 U. C. C. P. 294, holding that payeee of check does not

acquire a right of action against drawee as upon an equitable assignment of the

funds in his hands; Lamb v. Sutherland, 37 U. C. Q. B. 143, holding that one

who caslies a draft on another does not thereby become an equitable assignee

of a debt owed by drawer to the drawer; Hall v. Prittie, 17 Ont. App. Rep. 306,

holding that an order to pay a certain amount to a third party is not an equitable

assignment of the amount and will not support an action by holder against

drawee; Re Beaumont [1902] 1 Ch. 889, 71 L. J. Ch. N. S. 478, 50 Week.

Rep. 389, 86 L. T. N. S. 410, holding that a person signing and handing over a

check which is not paid during his lifetime does not thereby make a valid

gift causa mortis, of the amount of such check; McDonald v. McDonald, 33 Can.

S. C. 145 (dissenting opinion), on the same point; Donohoe-Kelly Bkg. Co. v.

Southern P. Co. 138 Cal. 183, 94 Am. St. Rep. 28, 71 Pac. 93, holding that

garnishment of funds in bank will take precedence over unaccepted checks drawn

against it by the depositor.

Cited in notes in 3 E. R. C. 759, on check as equitable assignment and duty of

bank to pay same; 9 E. R. C. 861, on check donatio causa mortis.

Cited in 2 Morse Banks, 4th ed. 917, on check as an equitable assignment.

Distinguished in Boyd v. Nasmith, 17 Ont. Rep. 40, holding that wliere payees

of check took it to drawee bank and had it marked "good," the amount being

charged to the drawer's account, the latter was discharged from the liability

thereon, though bank failed before check was paid.

— Liability of bank for refusal to pay.

Cited in Wiley v. Bunker Hill Nat. Bank, 183 Mass. 495, 67 N. E. 655, liolding

bank liable to depositor for refusal to pay his checks when he has funds on

deposit sufficient to meet them; Burt v. North Philadelphia Trust Co. 45 Pa.

Super. Ct. 320, holding that bank is not liable to depositor both in action of tort

for refusal to pay check and of assumpsit for deposit.

Cited in 2 Bolles Banking, 625, 626, on consequence of bank's disregard of de-

positor's order to pay.

— Right of payee to sue drawee bank.

Cited in Brennan v. "Merchants' & M. Nat. Bank, 62 Mich. 343, 28 N. W. 881;

Creveling v. Bloomsbury Nat. Bank, 46 N. J. L. 255, 50 Am. Rep. 417; Cincinnati,

H. & D. R. Co. V. Metropolitan Nat. Bank, 54 Ohio St. 60, 31 L.R.A. 653, 56

Am. St. Rep. 700, 42 N. E. 700; House v. Kountze Bros. 17 Tex. Civ. App. 402.

43 S W 561,—holding that holder of unaccepted check cannot maintain action

thereon against bank; Sehroeder v. Central Bank, 34 L. T. N. S. 735, 24 Week.

Rep. 710, holding that payee of unaccepted check has no right of action agamst

bank refusing to pav it, th nigh drawer had funds in the bank sufficient to meet
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it- Blackley v. McCabe, 16 Ont. App. Rep. 295, on same point; Boel'tclier v.

Colorado Nat. Bank, 15 Colo. 16, 24 Pac. 582, holding same, and holder of check

could not recover the funds as trust funds where they had been deposited as

general; Grammel v. Carmer, 55 Mich. 201, 54 Am. Rep. 363, 21 N. W. 418;

Young V. Cashion, 19 Ont. L. Rep. 491,—^holding that payee of draft cannot sue

drawee before acceptance nor for non-acceptance.

Cited in 2 Belles Banking, 766, on holder's right of action against drawee:

2 Morse Banks, 4th ed. 912, on right of holder of check deposited with bank to

recover amount thereof from the bank.

Equitable assignment.

Cited in Putnam Sav. Bank v. Beal, 54 Fed. 577, holding that to constitute an

equitable assignment there must be an appropriation or separation, mere in-

tention to appropriate, though expressed, being insufficient; National Exch.

Bank v. McLoon, 73 Me. 498, 40 Am. Rep. 388, holding that the assignment

of part of an entire demand, or chose in action, is valid in equity wliere

justice so demands; Holbrook v. Payne, 151 Mass. 383, 21 Am. St. Rep. 456, 24

N. E. 210, holding that an order drawn upon a town by a contractor for less

than the amount due him, does not while unaccepted operate as an equitable

assignment; Smith v. Perpetual Trustee Co. 11 C. L. R. (Austr.) 148, holding

that letter addressed to trustees by testator in relation to income of fimd

did not constitute assignment of amount referred to where intention was not

shown.

3 E. R. C. 763, MACKERSY v. RAMSAYS, B. & CO. 9 Clark & F. 818.

Liability of bank or collecting agent for acts of correspondent to whom
paper is sent for collection.

Cited in Bailee v. Augusta Sav. Bank, 95 Ga. 277, 51 Am. St. Rep. 74, 21 S.

E. 717; Simpson v. Waldby, 63 Mich. 439, 30 N. W. 199; Power v. First Nat.

Bank, 6 Mont. 251, 12 Pac. 597 ; Titus v. Mechanics' Nat. Bank, 35 N. J. L. 588

;

St. Nicholas Bank v. State Nat. Bank, 128 N. Y. 26, 13 L. R. A. 241, 27 N. E.

849 (reversing 59 Hun, 383, 12 N. Y. Supp. 864), holding bank receiving com-

mercial paper for collection, liable for loss from negligence or default of its

correspondents or other agents employed by it to make the collection; Irwin v.

Reeves Pulley Co. 20 Ind. App. 107, 48 N. E. 601 (dissenting opinion), on same
point; Brown v. People's Bank, 59 Fla. 163, 52 L.R.A. (N.S.) 608, 52 So. 719,

liolding that bank receiving check for collection in another city is liable to de-

positor if bank it selects as agent for collection fails to remit when check is paid;

Reeves v. State Bank, 8 Ohio St. 465, holding that where bank holding paper

for collection sends it to another, payment to the latter is payment to the former

for which it is liable; Kent v. Dawson Bank, 13 Blatchf. 237, Fed. Cas. No. 7,714;

Streissguth v. National German-American Bank, 43 Minn. 50, 7 L.R.A. 363, 19

Am. St. Rep. 213, 44 N. W. 797; Exchange Nat. Bank v. Third Nat. Bank, 112

U. S. 276, 28 L. ed. 722,—holding bank liable for negligence of correspondent

bank to whom customer's draft was sent for collection; Hoover v. Wise, 91 U. S.

308, 23 L. ed. 392, holding that where one holding paper for collection sends it

to a subagent, the latter is his agent and not the agent of the owner of the

paper; Gerhardt v. Boatmans' Sav. Inst. 38 Mo. 60, 90 Am. Dec. 407, holding

that bank receiving promissory note from a depositor for collection is liable for

failure of a notary public employed by the bank to protest it and give notice

to indorsers; Landa v. Traders Bank, 118 Mo. App. 356, 94 S. W. 770, holding
that where bank contracts to collect commercial paper for an agreed considera-
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tion, it is liable for the default or negligence of an agent in making the col-

lection; Guelich v. National State Bank, 56 Iowa, 434, 41 Am. Eep. 110, 9 N. W.
328, holding bank not liable for negligence or default of correspondent to whom it

sent customer's commercial paper for collection where bank used due care in

selecting such agent; Dale v. Hepburn, 11 Misc. 286, 32 N. Y. Supp. 269, hold-

ing that attorney employed by collection agency to collect a debt entrusted to

it, is the agent of such agency, and cannot collect for his services, from the owner

of the debt.

Cited in Magee Banks, 454, 45.5, on liability of initial banks for default of its

correspondent.

Disapproved in Waterloo Mill Co. v. Kuenster, 58 111. App. 61, holding that

where bank holding customer's commercial paper for collection transmits it to

agent for collection the latter becomes the agent of the owner, and the first bank

is not liable for its default.

Costs on reversal on appeal.

Cited in Lehigh Valley E. Co. v. McFarland, 44 N. J. L. 674, holding that upon

reversal on appeal with an award of a venire de novo, plaintiff in error is not

entitled to costs in appellate court nor to judgment for costs in court below

;

Folger V. The Robert G. Shaw, 2 Woodb. & M. 531, Fed. Cas. No. 4,899, on costs

where judgment is reversed on appeal.
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