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IN MEMORIAM

JOHN F. COCHRANE
——

Upon the convening of the Grand Forks session of the Septem-
ber, A. D. 1904, term of court, on the forenoon of September 20th,
after the opening of said term in due form, the following proceed-
ings were had:

By Mr. Justice Young:

Since our last term, this court and this state has sustained a
great loss in the death of our associate, Judge Cochrane. His
great service to the state as a citizen, and his long and distin-
guished career at the bar, as well as his relation to this court at
the time of his death, make it altogether fitting that his memory
should be cherished and honored. We have, therefore, set apart
this, the opening day of this term, for that purpose, and an oppor-
tunity will now be given to his associates at the bar, and others,
to offer their tributes of respect and to present resolutions.

GUY C. H. CORLISS.

Judge Guy C. H. Corliss said:

May it please your Honors: Compared with many of the courts
of the nation this tribunal is only in its infancy. A decade and a
half constitute the term of its existence, and yet within that period
two of its judges have gone the way of all mortal flesh; one of
them, Judge Bartholomew, scarcely declined into the vale of years;
and the other, our more recent loss, standing upon the very summit
of human life. As we consider these things, and remember, too,
that death swept them both into the Infinite Mystery as a tornado
bursts out of the calm of noonday without warning, or an avalanche
leaps from the stillness of the mountain side without premonitory
sign, we are constrained to echo the thought of Burke when, pros-
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trated by grief at the death of that son of such promise, he cried out
in the agony of his soul: “What shadows we are, and what shadows
we pursue.”

In less than twelve hours from the time he entered his home, his
mind full of plans for the future, which he unfolded to her who
was nearest to him, the great heart was cold, the large brain was
still, the eloquent lips were silent, and that personality which loomed
up in the public mind as no other personality in this state, had
passed forever from human view.

Judge Cochrane, whom we all expected to greet here today upon
this bench, has laid aside the burden of this life and gone away into
that far off country visible only to the eye of faith. And so instead
of greeting him here and addressing our arguments to him as a
member of the court, we are assembled to express our love for him,
our deep sense of loss at his death, and to place upon record our
estimate of him as a man, as a lawyer and as a jurist. It is alto-
gether fitting that we, the members of that profession which he
embraced and follqwed with such distinction, should do this; fitting
that we should do it at this time, a session of the court, and in this
place, the Temple of Justice, and in the presence of the Supreme
Tribunal of the state he so recently adorned and honored.

It is also, if your honors please, appropriate that there should be a
pause in the activities of this bench while a merited tribute is paid
to his memory. With us all this will be no perfunctory task, but
only a labor of love; for he obtained and kept to the very last hour
of his life a firm hold upon the affections of every member of the
bar. No other lawyer in this state was more universally or more
deeply beloved. But how inadequate is aught we may say, aught we
can say, to present to the minds of those who knew him not the man
as he was. We may eulogize him; we may take the full measure
of his remarkable intellect and of his great heart; and yet how paltry
it will all seem when we turn from the words we utter to our re-
membrance of the living man. An hour or two of speech for forty-
five years of existence marked by notable achievements, by a brilliant
display of the intellect and by the exhibition of extraordinary gen-
erosity of heart. It seems almost like mockery. Words cannot re-.
paint the hues of sunset after the cold gray of night has settled upon
the horizon; and after the beauty and splendor of a complex and
brilliant life such as his has died away in the West, who, though
prompted by the deepest love, dare essay to restore the rich coloring-
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of that life? Though he should exhaust the resources of human
speech, he must nevertheless wholly fail. And, therefore, were it
not for those who are to come after us, the generations that can
know him only through our speech and the traditions of the people,
his most appropriate eulogy would be simply to name him. In the
palace of Caesar, Enobarbus exclaims to Agrippa, “Would you praise
Caesar, say Caesar: go no further.” And so might we condense
and best express his encomium by the single word “Cochrane,” were
it not for the generations that are to follow. That name would in-
stantly suggest to all who knew him the whole man—heart, intellect,
character, learning, temperament, achievements, and that indescrib-
able something which distinguished him from all other men.

But to speak his eulogy by simply naming him is possible only
with those who came into relation with him in life. When they are
gone naught but tradition will remain, save as speech has left a
permanent memorial; and we who loved him are unwilling to leave
his fame to mere tradition, sure to be obliterated by the flood tide
of future years. We would build to his memory in granite that the
monument may enduye to be seen across the coming decades by those
who shall hereafter constitute an integral part of this great common-
wealth. .

Coming to this territory in 1881, about twenty-three years ago, he
was for years before his death the acknowledged leader of the bar of
this state. It is true that one of his brother lawyers might excel him
in some one department, another might be spoken of as possessing
a little more skill or strength in a particular direction, some faculty
of the mind being more active or developed ; but when it came to the
totality of intellectual powers, the mass and force of his brain and
the manifold phases of its strength, there is little doubt as to the
rank he occupied. In my mind there was no doubt at all. It was
and is my deliberate judgment that he had not his equal in the pro-
fession within the borders of this state. If he did not possess the
sharpest legal discrimination, he could yet count it an advantage that
he was not forever splitting hairs and running after refinements too
subtle for practical use. His brain was so big that his intellectual
vision, from the very nature of the case, could not be microscopic.
Like all large masses, his mind moved slowly until he was thor-
oughly aroused, and then its action was rapid, but it was the speed
of the cannon ball and not the swiftness of a dart. Its momentum
then, obeying the well known law of physics, was tremendous, for
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there was velocity multiplied by the weight of his ponderous brain.
And yet, if your honors please, he never seemed to touch the top of
his power. One always felt, so easy and congenial to him were great
intellectual feats, that he had an ample reserve upon which he could
draw at will as occasion should demand it. He always seemed to be
saying to a part of his mental powers: “Rest, keep holiday, the
exigency does not require your employment now.”

His powers of speech were exceptional ; I think I may truthfully
say extraordinary. Not remarkably fluent until his mind had be-
come heated by excitement, the words poured from his lips like a
torrent when he was in the full swing of his eloquence. A redundant
imagination, a heart whose fountains of deep feeling were easily
stirred, sweeping the whole man along with a mighty tide and an
exuberant diction,—these, under the impulse of his powerful brain,
made him easily a great orator, unequalled in that respect by any
of his professional brethren in the state. His last masterly argu-
ment was in this very court room, before a jury, in the defense of a
famous homicide case, and what an argument it was! He was then
a sick man, too sick for the burden of such a trial; and yet the
mind asserted its supremacy and he rose to the demands of the occa-
sion, displaying no trace of mental weakness, arraying his facts,
marshalling his argument, hurling terrific invective, making wide
incursions into fields of sacred and profane literature for illustrations
and evoking the emotions of the heart with all his old time power,
asserting anew his leadership in the contests of the forum. All who
heard him then, and it was a great throng, for this building was
packed to its utmost capacity—all who heard him then felt and
acknowledged the spell of an unaccustomed enchantment. Strong
and fluent in presenting an argument to the bench, there were others
who might contest his supremacy there, but before a jury he dis-
tanced all competitors. His nature was so large that he was never
entirely at home when the reason was the only faculty to be em-
ployed. He was most truly himself when heart as well as brain
inspired and shaped his speech. Then it was he flew an eagle’s flight
:above all others. He was cool and resourceful in the court room.
He was never discomfited by an unexpected turn in the case he was
trying. Every emergency found him in full possession of all his facul-
ties. Like Napoleon, he became greater as the difficulties thickened ;
and, like him, too, his judgment on the spur of the moment as to
what was best to be done at a crisis in the trial was well nigh in-
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fallible. He could, therefore, try a case well with little or no pre-
paration, when compelled to do so. And yet he made most careful
preparation for trial when this could be done. His policy was that
of Macbeth “to make assurance doubly sure, and take a bond of
fate.” His trial briefs (and I saw many of them) were remarkable
papers. Everything that could be anticipated was carefully studied
out and set down, so that as little as possible should be left to the
confusion of the battle. This was especially true in cases involving
questions of medical jurisprudence. I doubt whether he had his
superior in the nation in handling cases of that character. Against
his exhaustive preparation, supplemented by his wide erudition
along such lines, no doctor could stand on cross-examination who
had not made equally careful preparation on his part. I have in
mind a case of that character, his preparation in which is a type of
the preparation he made in all such causes. It was a suit against
a surgeon for malpractice in setting a comminuted fracture of both
bones of the forearm. He prepared it for trial, and had intended to
manage the defense in person in the court room. It so happened
that the duty devolved upon me at the last moment. I turned to
his brief, and there I found everything—the facts, the law and the
medical aspects of the case all set down in their due order, and
nothing whatever left to chance, except, of course, the unforeseen
exigencies of the trial itself.

Back of this careful planning of the battle lay a wonderful mas-
tery of men, so that, when his personal generalship supplemented
the preparation he had made, he was practically invincible,—abso-
lutely so in a cause possessing real merit. He knew men through
and through ; their weaknesses, their foibles, their vanities, and also
their great and noble qualities; and he could play with a master
touch upon the delicate and complex mechanism of their souls,
sounding them from their lowest note to the top of their compass.
In a stormy convention he could rouse enthusiasm to the highest
pitch, eliciting the admiration and applause of even his political
opponents in the contest. His whole being, mind, body, will and
moral nature seemed to dilate when he was riding upon the turbu-
lent waves of a stormy popular assembly.

With his great physique, his powerful voice, his torrent of speech,
his wonderful control of large masses of men, and that courage
which became more magnificent as the dangers and difficulties thick-
ened, he reminded me of Danton; and like him, too, his heart was
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constructed on a colossal scale., I hardly dare state the full measure
of his generosity lest I appear to do the greatest of injuries to his
memory by exaggeration of speech. Many were the beneficiaries
of it. It reached all classes; it assumed every conceivable form.
The grand total in money alone was a large sum, very large for a
man of his means; but it was not with money alone that he was
lavish. He gave in the same spirit, and with the same free hand,
of his time, his talents, his learning, his energy, his sympathy; nay,
more, he put aside his own ambitions to further the interests, the
reputation and the success of his friends. How many men can point
to such a record? He was always fighting the battle of others,
never his own. Generally regarded as the fittest man in the state
for the senate, he never sought that position, although I know from
his own lips that the honor would have been pleasing to him and
that the life of a statesman would have been congenial to his tastes.
He was always helping some one else to the senate; and when his
own name was suggested in connection with that high office and
a movement was started in his behalf, it had only his half-hearted
support, or, rather, it did not have his support at all. It was not in
his nature to be a self-seeker, and I am glad, and I thank God that
he did not run after that exalted office by political methods; but
that he kept proudly on his way in the calm assurance that he lost
no honor by not being chosen to represent this state in the highest
branch of the national legislature. All who hear me know that his
selection to that exalted position would have reflected as much
honor upon the office and the state as upon himsclf.

But he served the state. Indeed he served it in the very highest
walks of public service by aiding in the administration of justice in
various capacities. Webster, in his ornate and classic eulogy on
Story before the Suffolk bar, said:

“Justice is the great interest of man on earth. It is the ligament
which binds civilized beings and civilized nations together. Wher-
ever her temple stands, and so long as it is duly honored, there is a
foundation for social security, general happiness and the improve-
ment and progress of the race. And whoever labors on this edifice
with usefulness and distinction, whoever clears its foundations,
strengthens its pillars, adorns its entablatures and contributes to raise
its august dome still higher in the skies, connects himself in name
and fame and character with that which is and must be as durable
as the fame of human society.”
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Judge Cochrane labored upon the temple of justice with usefulness
and distinction. He labored there in four different ways. First, by
the practice of his profession largely as an advocate in the courts.
Second, by fighting without rest and without regard to personal
consequences to maintain a high standard upon the bench throughout
the state and to create a sound public sentiment in that behalf. Next,
by what he did in and for the North Dakota law school, to which
he was deeply attached, a work practically unremunerated; and,
finally, by himself discharging the functions of a judge of our court
of last resort, dying in the harness, the desk in his library at his home
having upon it when he was so suddenly called away the manuscript
of an opinion he was then preparing.

He was young in years, but he was old in what he had accom-
plished. I have already spoken of his professional career and stand-
ing. T only wish to say that he tried more important criminal cases
than any other lawyer in the state. Indeed, few lawyers anywhere
in the northwest could point to such a list or to such a record of suc-
cess. Any tribute to his worth would be incomplete which omitted
to mention what he did in the interests of a capable and upright
bench; how he labored in season and out of season to take our
judiciary out of politics. I know from his own lips that it was this
part of his life’s work that gave him the greatest satisfaction. And
well it might. No man can serve the state in a way more vital to
the public good than this. It brought him no personal advantage.
It cost him time and money and made for him political enemies.
But he persevered, and practically alone and single handed he did in
this direction what no other citizen of the state could have done.
What the fruit of this work has been and is in this judicial district
is well known to all. It is republican in its politics, and yet its
judges have been democratic since statehood, chosen as they should
be with sole reference to their fitness and without any regard to party
affiliations. What other man could have induced two republican
conventions to nominate for the district bench two democratic law-
vers against the determined opposition of republican aspirants?

Next, I would refer to his work in the law school. That work
was characteristic of the man. He prepared most carefully for the
hour’s lecture ; he often ran over the allotted time, and even after that
he would remain talking to a knot of students who gathered

~around him. In many other ways he did effective service for the
school aside from what he did as an instructor, and the state will
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honor and remember him for it. The details cannot be elaborated here.
The boys all knew they had in him a staunch friend; yes, that they
had in him an approachable friend. At any time they could go to
him for any kind of aid or service. And they all admired and
loved him. How could they help it? What a tower of strength he
would have been to that school and to the cause of legal education
in this state if he could only have been spared with all his old time
health and vigor to labor in and for it.

Having taken his seat upon the bench less than two years before
his death, he had not seen that length of judicial service through
which alone can come the reputation of a jurist. But the opinions
he wrote, his legal learning, and the known strength of his intellect,
made it only a question of time when, if life and health had been
vouchsafed to him, he would have taken high rank as a judge. 1
regard this as quite exceptional, for it seldom happens that a great
trial lawyer becomes an eminent judge when removed from the at-
mosphere of strife to the calm of judicial work. I have in mind two
or three noted instances in British judicial history where the very
reverse was the case; where men who were eminent advocates did
not rise even to the level of the average judge when placed upon the
bench. Curran is acknowledged to be the first of Irish advocates,
and no one thinks of disputing Erskine’s title to that proud claim
in England, and yet the former made a signal failure as master of
the rolls and the latter as lord chancellor of England. Scarlett won
more verdicts than any lawyer of his day, and yet did not shine as
a baron of the exchequer. So that, when it can be said of Judge
Cochrane that not only was he the most brilliant advocate of the
state, but that he also gave undoubted signs that he would make an
able judge, we have, indeed, paid a high tribute to his intellect.

I cannot refrain from referring to a few personal traits. He was
a man of great simplicity. He never posed, he never did anything
for effect; no one ever thought that he was acting a part, nor
was he at all solicitous about the impression he was making. At ail
times and under all circumstances he was just himself, a man un-
spoiled by success. So far from over-estimating his strength the
exact reverse was the case. He was rigorously critical of himself
and of the work he did. While, of course, conscious that he was
a man of power, he really failed to measure his true greatness. He
Toved children and they loved him. The most natural and character-
istic picture he ever had taken was standing bending forward, one
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of his little nieces upon his back, her arms about his neck and her
head nestled close to his, and upon his face that broad, genial, match-
less and inimitable smile, a smile -unlike any other that I ever saw

His friendships were deep and lasting. The friends he had and
their adoption tried he grappled to his heart with hooks of steel.

No man ever had a more faithful, more loyal and a more unselfish
friend than he was to me. I could stand here an hour and nar-
rate the instances in which he thought of me first and of himself
only second, or, rather, not at all.

He was a prodigious reader. His magnificent library, miscella-
neous and legal, was in constant service. The result was that he was
well informed on many’subjects. His lectures and public addresses
showed wide learning and sound judgment in applying his knowl-
edge. The largeness of his nature was shown by the breadth of his
sympathy. All classes and conditions of life were alike attracted to
him. Not that he did not have his enemies. He was too positive
and aggressive to agree with every one. But his enemies admired
and respected him. They acknowledged his genius and the great-
ness of his heart. He was utterly incapable of a mean or cowardly
act. His faults were all the offshoots of his virtues carried to excess,

All know of his beautiful home life, and he loved his home.
There was his great library ; there was the devotion of his wife, and
there, too, was the devotion of one who a stranger in blood, loved
him with a depth and intensity seldom felt by a sister for a brother.

His nature was so complex and rich that I find it eludes and defies
all attempts at analysis. It was at bottom a religious nature, for his
feelings were deep, strong and tender. I do not know what his
theological views were. He never talked with me on that subject.
He was very reticent about it. But judged by the supreme test, the
parable of the Good Samaritan, Judge Cochrane was religious
through and through. Perhaps he saw the folly of trying to solve
problems that lie beyond human ken, and he therefore never dog-
matized. 1 fancy that in the sanctities of his soul he could say
“Amen” to the grand rebuke of the Quaker Poet to theological pride:

“Who fathoms the Eternal thought,
Who talks of scheme and plan.
The Lord is God: He needeth not

" The poor device of man.”

On Sunday last I visited his grave in Lakewood cemetery, where
he lies by the side of his mother, whom he loved with an unspeakable
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fove. It was sunset, but to me his sun had not set. I could not
bring myself to feel that he had gone. To me he was not there, and
I cannot yet, quite yet, bring myself to realize that he is no longer
with us. I seem to be with him just as of yore; in the office where
we worked together, in the country where he loved to drive, in the
court room where he won his fame, in the library at his home where
he labored so long and where I have spent so many pleasant hours
with him; nor shall I ever be willing to lay in the grave this great
and noble man and friend.

CHARLES F. AMIDON.

Judge Amidon said:

May it please the Court: After this full, fitting and scholarly
tribute to the memory of the man whom we have convened here to
commemorate, delivered by one who knew him best and was most
intimately connected with him, nothing new can be said. No one
may hopt to speak to the subject that has been covered by Judge
Corliss’ address and add to it in substance or in adequacy of ex-
pression. But we have come here, not so much to adequately express
our thoughts or our feelings in regard to this good man, as to pay
_our individual tribute to his memory. For those who knew him,
we can add nothing by what we say here. We cannot hope to con-
vey a larger or stronger impress surely than he conveyed by his
simple, strong, kindly life. It is for us and those who come after
us, rather than for him, that we are here assembled. _

The best tribute to his memory is the plain and simple truth.
Nothing would have more quickly moved his fine scorn than un-
measured eulogy or fulsome praise. He was simple and true, and
wished to stand before men, and I believe would wish to front the
future as he was; not smoothed down and polished out until the
distinctive features of his character were effaced. That was not
the quality of the man. He lived simply. He thought strongly.
He did not wish to pass for that which he was not. He was willing
to stand with the strong, simple, kindly features of his character
conspicuous in his memory as they were in his life.

Mr. Cochrane belonged to an order of lawyers that is rapidly
passing. The momentous changes that are taking place in our in-
dustrial life are working a transformation in the legal profession. A
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generation ago a great lawyer drew his clientage from every walk
of life. He represented no special interest and no class of interests.
He was the servant of all, but he was dependent upon none. His
thought was as large as the community in which he lived. His sym-
pathy rested upon the common sympathies of man. Today all that
is passing. We are living in a period of special interests. The
stupendous concentration of industrial life is building single enter-
prises that overshadow in importance the state and almost the nation.
These special interests require and demand for their service the very
best legal talent. They have the means to secure that talent. Our
intense commercial life makes our profession responsive to such calls.
What is the result? The young lawyer the moment he demonstrates
that he possesses great talents receives an invitation to accept a gen-
eral counselship for one or another of these. special interests. In
this way he is withdrawn from the common profession. His thought
is narrowed to the special interest which he serves. His sympathies
are confined to the single client whom he represents. He is no more
seen in the common forum of the people. I am not speaking in
criticism, be it understood. I am simply speaking history, speaking
the facts as they exist. Now, the legal profession throughout our
national history has been the recruiting body of our public service.
It is so by virtue of the fact that it is its business to take the case
of another, formulate and adequately express it. Whatever depletes
that profession depletes the public service. I need not develop this
thought to any greater length. It is one of the conspicuous features
of our public life. Why I refer to it is to bring out one of the
features of Mr. Cochrane’s character. He was a lawyer of the old
school. He drew his clientage from every walk and condition of
life. He worked for all. He felt for all. His intellectual outlook
was as large as the community and the state in which he lived. He
never had to consult his legal register before advocating any cause
or any candidate. He never had a client, the withdrawal of whose
support would have materially affected his professional career. He
seemed always to hold a retainer for the common good. In this
state, he was general counsel for the public welfare throughout his
entire career. I think I speak within the limits of perfect modera-
tion when I say that no other lawyer in the state who was actively
engaged in the practice of his profession took so prominent and in-
fluential a part in public affairs. The first time I ever saw Judge
Cochrane to know him, was in the first Republican State Convention
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at Fargo. It was a theatre where he showed his fine talents at their
best. It was a gathering in which matters were settled upon the
floor of the convention; a turbulent, spirited, vital, eager contest.
He was its chairman, and I think nobody who was there took a
greater part in shaping its deliberations. I shall not refer to political
matters. I shall simply refer to that part of our public service which
he took for his special and peculiar province; the maintenance and
elevation of the judiciary. No man who was there; no man in the
state had as active and controlling a part in selecting the members
of our first supreme court as Judge Cochrane. We owe it to him
that we had from the very first a supreme court which gave the
state a name and a standing throughout the legal and judicial life of
the west.

Throughout his entire life, as Judge Corliss has already said, he
devoted his best energy to securing the independence and maintain-
ing the character of the judiciary. He was the friend of this court:
the friend of those who occupied it from time to time, the advocate
of their cause, the defender of the court upon all occasions. He
honored it in his professional career, he sustained it out in the larger
walks of life. He was true to the same doctrine here in local con-
tests. He knew, as every lover of justice knows, that party politics
has no more proper place in the selection of a judge than it has in
the trial of a law suit. If I were to select the occasion where I would
take Judge Cochrane’s measure at its best, where all his splendid
talents towered forth in the fullness of the stature of his manhood,
I would take it in the Republican State Convention held in this city
when he stood before his party and pleaded that it would adopt that
clause in England’s second Magna Charta, the Bill of Rights of
1688, wherein it was written that a judge shall hold his commission
during good behavior.

All students of English institutions believe that the writing of
that little clause in the Bill of Rights of 1688 marks the most impor-
tant element in the unfolding of England’s national life. On the two
hundredth anniversary of its promulgation the greatest judge upon
the English bench stood before the assembled bench and bar of his
nation and said: “There is no human being whose smile or frown,
there is no government, tory or liberal, whose favor or disfavor
can start the pulse of an English judge upon the bench, or move
by one hair’s breadth the even equipoise of the scales of justice.”
Every fibre in the being of Judge Cochrane would have throbbed
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and thrilled to that sentiment. To the permanency of judicial tenure
he gave the best endeavor of his life, and until it is accomplished
there will remain some part of his work for us all to do.

Mr. Cochrane was a big man before he was a great lawyer. He
was fond of books, as the splendid library which he collected testifies.
But he did not draw his nourishment from books ; his strength came
from men and affairs. That is the only source from which any
great character can draw its strength. He never got his life bound
in law calf. Who ever saw him in the trial of a case was impressed
far more by the native strength of his manhood than by what he
had learned. As has already been said, it was the emergency which
called forth his powers, whether it was in a public convention or in
the trial of a case. It was by his personality rather than study that
he acquired success. '

If T were to mention an attribute of his character which impressed
me as much as any, it was his splendid liberality of life. He gave
himself prodigally, bountifully, to others and for others. If we were
to call the roll here today of the men who have entered our public
service and who have honored that service, there would not be one
of them who would not step forward and bear testimony to some act
of personal helpfulness rendered to him by Mr. Cochrane. He did
not seek his own. He gave to others. I believe he never sought
an office, but there were few who have aspired to office who have
not received strong and helpful aid at his hands. He was of very
broad sympathies. He could not see a fellow man in trouble with-
out wanting to help him. Most of us when a man is in trouble,
first begin to ask how much he is to blame for being in the position
which he occupies, and we mete out our helpfulness according to our
estimate of his blameworthiness. It was not so with Mr. Cochrane.
For him it was enough that a fellow man was in trouble. He would
look after the blameworthiness after he got him out. He resembled
Lincoln in that particular. He could always see the situation from
the standpoint of the man who was in trouble.

Judge Cochrane, as I said, was a big man before he was a great
lawyer. His manhood has made as large an impression upon those
who knew him, I believe, as his legal standing made upon the pro-
fession. He was true to his duties to the state, true to his duties
to the profession to which he belonged, true to the solemn and high
trust which he assumed as a member of this court. I rejoice that
his life was crowned by a position upon this bench which published



XXVII1I NORTH DAKOTA REPORTS

his merits to the world in a way which the simple practice of his
profession could not have done. I am glad to be here to add my
tribute along with the others of the profession to his memory. He
was a man whse career ought to be held in perpetual remembrance.
We know how transitory the memory of the lawyer is, but we can
at least write our esteem of him upon the records of this court that
those who come after us, either in the judicial or legal life, may
know of his worth and his character in the estimation of those who
knew him best.

REV. E. ]J. CONATY.

Rev. E. J. Conaty said:

May it please your honors: We meet today to honor the memory
of Judge Cochrane, and it is in every way fitting that these exercises
should take place on the scene of his most splendid activities and
in the presence of the court of which he was a distinguished mem-
ber.

The bench, the bar and the public await the unveiling of their
hearts, but silence, deep and sacred, is the sole measure of our ir-
reparable loss. The most that human lips can do, however eloquent,
is to hold up his life as an example and an incentive.

I esteem it most fortunate that my experience at the bar and
acquaintance with Judge Cochrane permit me to speak my gratitude
for a friendship which continued from its inception to the hour of
his death, and to testify to those great abilities which early gave
evidence of richest fruition. He died before life reached its
meridian, but not before he had impressed his thought and character
upon the mind and the jurisprudence of this commonwealth. When
we seek the secret of his success and the reason for the esteem in
which he was held by his fellow men, we find it in the incessant,
the unflinching, the resolute industry—the labor which left nothing
to chance or accident, nothing to intuition or even to inspiration, and
which gave to his arguments and his decisions a logical force which
compelled conviction and compelled assent. Labor consecrated his
life as it consecrates all lives. It is labor that strengthens the intel-
lect, that fosters virtue, that strengthens character, that preserves
morality, and since heaven itself is taken only by violence, gives to
man the crown of his eternal destiny, and Judge Cochrane was noted
for his laborious life. A short time before his death, the last con-
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versation I had with him after the honor conferred upon Mr., Win-
ship, the twenty-fifth anniversary of the Herald’s existence, I said to
him, noting his apparent feebleness, “Why can’t we go down to the
lakes for a few weeks and put aside our troubles?” He said, “I
can’t. I have too much work, and I can’t bring my library with me.”
When I consider his success I recall to mind the words of the illus-
trious John Adams, once himself president of the United States,
when he heard that his son, John Quincy, had been elevated to that
exalted office. He said, “He was always laborious, man and boy,
from infancy.” And as we read our country’s history we find those
that have been elevated to highest offices have exhibited this splendid
virtue. Presidents have come from the tow path and the tannery,
have come from the cobbler’s bench and the farm, bzcause their indus-
try had marked them as men worthy of the public confidence. Men
who are laborious are honorable and honest men. When we seek
for wrong-doing we go not to those whose lives are devoted inces-
santly to good works. On the contrary we seek for it among those
who, living in idleness, perhaps revelling in the results of ill-gotten
wealth, exhibit humanity in its most repulsive form.

When Judge Cochrane’s fame began to spread he was called to
every part of the state, and wherever he went his talents won in-
stant recognition and marked him for promotion. ‘“Seest thou a
man,” says Solomon, “diligent in his business, he shall stand beforz
kings. He shall not stand before mean men.” And the hour came
when Judge Cochrane was borne, amid the applause and approval
of his fellow citizens, to the highest office in the gift of this com-
monwealth. T say it deliberately—the highest office that man can
hold. Not because upon the judicial office depends the title to the
executive ; not because the court determines the constitutionality of
laws, or even the right of their own membership to that position,
but because the judge is the one who is to readjust the conditions
which have been disrupted and brought disorder in the world. Law,
we know all of us, is a rule of action, and if sin had never entered
the world order would have continued forever and earth would have
been a heaven. But with sin came disorder, and it required even the
son of God to rescue man from its consequences, and the judiciary
is uplifted to produce in civil society that peace and harmony which
is interrupted by the commission of crime or the violation of fthe
rights of property, and hence the judge, after his elevation to office,
which comes by a divine act through the people, is the representa-
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tive of justice, of a divine power, and exercises an authority which
defines the rights of men between themselves and even determines
the awful question of human life. Under the influence of the great
thoughts which permeated his mind our illustrious friend began to
take deeper and stronger views of the great question of human
existence. And at the midnight hour I remember his asking me,
after a long conversation, “Do you believe those things that you
have told me, those doctrines that you preach?” I told him they
were the result of conviction and not of inheritance. As he turned
to go away he said, “There is great strength—you must have great
comfort and satisfaction in holding those views in regard to human
conduct, and in regard to eternal justice.” It was the last interview
I had with him. I remember it with a deep, pathetic feeling. It
was the last time I spoke to him. He and I stood alone down here
in the south end of town, when almost all others had gone to rest,
but so decply were we interested we were loath to part, as if there
were some premonition that we should never meet again on earth.

I do not point to any great physical work done by Judge Cochrane
—and in this presence, in this intellectual atmosphere it would be
sacrilege to consider his wealth or what his wealth had done. Mean
men measure their fellow men by what money has accomplished. I
do not depreciate the use and worth of money. The lawyer is
entitled to his fee for his services, but he would rather win his case,
if he be a true lawer, and lose the fee, than to secure the fee and lose
the case. The healer, the physician, wishes a reward for his
services, but he would rather save his patient and lose his fee than
lose his patient and get his fee. The minister of the Gospel has
little use for money save when others need it more than he, but if
he is true to his divine calling he will prefer to save souls rather than
to save money. And when we seek to form an estimate of character
we have only to consider the full sweep of the world’s history and
ask, “What have we now that has not come of intellectual wealth ?”
The historic cities of the world furnish evidence of this truth.
Pigmies wander through the realms of Pericles, amid the ruins of
the greatest physical works that human art could construct, but the
thought of Demosthenes and Herodotus, the philosophy of Plato and
Aristotle are felt now and will be so long as human intellect survives
upon this earth. Rome, the great law-giving nation of the world,
has passed away so far as its physical power is concerned, and yet
the Code Justinian and the spirit that animated that great people
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in their great days still survives, and one of the greatest of modern
men expressed the same thought when he said, “I shall go down
to posterity with the Code Napoleon in my hand.” And it is because
Judge Cochrane has lived in the eternal realms of thought that he
has carried our souls—that we have come here today to pay him our
soul’s memorial—our tribute of affection and respect.

To me it is difficult to say all that I feel. I have seen
him in his early days, in the vigor of that splendid
manhood which challenged admiration not less than the great
intellectual powers which he exhibited. I have seen him
struggling in the throes of the Grim Reaper, and my soul and heart
went out to him not once, but twice, and he seemed always to think
in some mysterious way that I held him back from the grave, and
I feel it deeply because he had asked me more than once if I would
be with him when he was dying, that his taking off was so sudden
that I could not have shown again the depth of the friendship that
I had ever felt for him. His last public appearance in this city was
on an occasion when some of my friends did me some honor. I
remember that night the kind words he spoke, and I shall cherish
them all my life, and if it be that Divine Providence permits us to
meet again, their memory will be with me beyond the grave, and I
bear this testimony to him now and to his friendship, and bear it
with a full heart, and I thank God that I am permitted, though he
is not here to hear what I say, to repay, even in the smallest way,
the many acts in word and deed that he has done to me during all
the years that we have lived together. As his last days came hg
seemed to think more and more of the higher things. It is the logic
of his profession and of the judiciary to lift men up towards truth,
and all truth is the reflection of the divine mind, and I sincerely
hope and pray that though he did not on earth pursue the processes
that others have in the search of light, that the almighty and merci-
ful God has given to him to see, not through a glass darkly, but
face to face, the full revelation of divine love.
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CHARLES F. TEMPLETON.

Judge Templeton said:

May it please the Court: I arise for a twofold purpose. First,
to drop a sprig of evergreen upon the bier of a departed friend.
Second, to pay a brief tribute to the memory of an able and distin-
guished member of our profession.

Sixteen years have passed since I first met Judge Cochrane. Dur-
ing the first half of that period he was engaged in active practice
in the courts over which I had the honor to preside. The next six
years (after my retirement from the district bench) and just preced-
ing the date that he tcok his seat as a member of this Court, we
frequently met at the bar in the trial of cases—occasionally as
associates, but usually as opponents. Though my social relations
with him were not intimate, they were most friendly. I therefore
had the best of opportunity for studying the man, for becoming
acquainted with his personal characteristics and for estimating his
abilities as a lawyer. It is no exaggeration to say that Judge
Cochrane was large of heart and large of mind as he was large of
. stature. Of a kind and sympathetic disposition, ever ready to aid
the weak and the oppressed, generous beyond description ; his affec-
tion for children was remarkable. He was loyal to his friends; he
was as true as steel. He would not speak words of praise in your
presence and wag the vile tongue of slander behind your back. His
faults (the few he had), and who that is born of woman has none?
—all sprung from the kindness of his disposition and the geniality
of his nature. He was a broad, a many sided man; he had a cul-
tured mind. His search for knowledge was not limited to the study of
the law. He traveled extensively in the fields of science and explored
many a path in the realm of general literature. As a lawyer he
stood in the front rank of the profession. I say it not in disparage-
ment of those who are eminent, but in simple justice to him whose
memory we today commemorate, I express it as my firm convic-
tion that before disease had fastened its unrelenting grip upon him,
John M. Cochrane was, all things considered, the leading figure at
the North Dakota bar. In the art of cross examination, where so
many fail, he stood above the average. He was exceptionally strong
in the trial of jury cases; there his fine physique and impassioned
eloquence weighed mightily and rendered him a most dangerous
antagonist. He marshalled evidence with rare skill. At times his
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eloquence was of the highest order. In the court room upon all
occasions he was an antagonist worthy the steel of the ablest and
the best. He could launch the arrows of irony and sarcasm with
telling effect, but their points were never dipped in the poison of
malice. Though at times his words may have seemed severe, they
were not prompted by unkind motives; his object was to unmask
the wrong. He was a generous adversary, yet ever loyal to his
client’s interests. He was diligent and painstaking in the preparation
of his cases for trial. He never appeared in court unprepared. He
was well grounded in the principles of the law, and he was also
familiar with the decisions of the courts. In all matters pertaining
to the profession his ideals were high. In the wisdom of God our
brother has been taken from us. We will ever cherish his memory.
The state has lost an exemplary citizen, the bar has lost one of its
brightest ornaments, the bench has lost an able, just and upright
judge. We mourn because our brother’s pilgrimage here on earth is
ended. It is fitting that we express our sorrow, for sincere sorrow
is the highest compliment the living can pay the dead. But let us
not forget that this cloud of sorrow has a silver lining too, for we
believe that—
“Death is the crown of life,
" Were death denied, poor man would live in vain;
Death wounds to cure, we fall, we rise, we reign.”

TRACY R. BANGS.

Tracy R. Bangs said:

“Ships that pass in the night, and speak each other in passing;
Only a signal shown and a distant voice in the darkness;

So on the ocean of life we pass and speak one another—

Only a look and a voice, then darkness again and a silence.”

Darkness and silence!

Darkness only to the eyes of those who remain, for to die ‘is to
learn to live, and until then one is but a “darkened guest in a dark-
ened world.” , ,

Silence to those who harken only to audible sound. The rays of
everlasting light, the duties and pleasures of citizenship in Heaven
have come to him whose absence we mourn and whose memory we
cherish.
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While his life, his work, his words will live after him and speak
to the minds of generations to come in even clearer notes than
human voice could ere intone.

When the startling news was carried to the outer world that
Judge Cochrane was no more, there came from the people of the
state a moan of sorrow for the doss of one of its most distinguished
public men, and from the people of the entire northwest, a wave
of sympathy for the bereaved one at home.

He was always a public man, and his counsel highly considered
and often sought in affairs of state. For more than twenty years,
however, the courts of the territory and state furnished the main
field in which he won renown—won not alone because of his forensic
power, but because as well of his massive intellect, his broad mind
and his unswerving fidelity to every trust in him reposed. Living
in a state wherein conditions were yet unsettled, and where ability
was not a necessary measure of political preferment—he steadfastly
trefused to join hands with mere politicians or even to be circum-
scribed by party lines when civic morals were involved. His friends
at times looked for some small revenge to be undertaken, but their
fears were groundless, for his very independence gave him strength,
and by sheer force of character he compelled recognition of his
abilities.

He was great, not because of political influence—he was greater
than political influence.

Started at man’s estate upon the serious journey of life with
mental capabilities of the highest order, with disposition colored
only by the sunbeams of geniality, tongue touched by the fire of
eloquence, ambition limited only by the bounds of human achieve-
ment in the line of his chosen profession, combined with physical
force and energy that knew no bounds, he, as a young man, stood
th ideal clay from which to shape a mighty man.

Cultivating the talents so generously bestowed, by study, precept
and practice—each grace of mind and heart nourished in the soil
of good citizenship and watered with the dew of high ideals—we
find him in early middle life with character moulded into har-
monious completeness, a past to feel proud of, a future glowing
bright with the promise of greater work yet to be accomplished—a
mighty man.

Standing thus in his magnificent physical stature and towering
mental strength, he was indeed a commanding figure. His life’s
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work is done; suddenly in the midst of a busy life, the mysterious
voice was heard and he followed “Up the radiant peopled way, that
opens into worlds unknown”—leaving life’s struggle with its pains
and sorrows, its fleeting joys, its promises and disappointments, to
vest himself in the rich robes of eternal life.

When he reached the ferry to which we are all driven, I doubt
not but that the silent boatman bowed his head in recognition of
his precious charge, and, guiding his bark safely through the shoals
and rapids that lie between this shore and that, placed the immortal
soul of John M. Cochrane in the beautiful shade of the enchanted
groves of paradise, where it awaits the coming of the sanctified
spirit of that noble woman—his helpmeet on earth.

W. F. BALL.

W. F. Ball said:

May it please your honors: To one who knew him as well as I
did, it is a pleasure, though one mingled with much of sorrow, to
have the opportunity under circumstances such as these, to say a
few words of tribute to the memory of our departed brother. Sor-
row at our loss—of which the occasion gives us fresh reminder; but
pleasure in the knowledge that we are today paying our tribute to
the memory of one of whom no man may truthfully say aught,
touching any of the things which fellow men have the custom-given
right to criticize, which can redound to his discredit.

An acquaintance with John M. Cochrane extending almost from
the days of his boyhood to the day of his death; an acquaintance
which speedily ripened into a friendship far more intimate than the
mere ordinary friendship, coupled with the social relations which
existed between our respective families, brought he and I together
for vears upon terms that were intimate indeed. Watching him
develop from the mere lad starting out on his professional carecr
into the matured and well-grounded lawyer, and then on to the
exalted position he held as a member of this honorable court at the
time he was called from us; counselling with, and perhaps some-
times advising him in the earlier of his professional days; trying
cases with him, sometimes on the same, and sometimes on opposite
sides ; occasionally sharing his outings with him—now upon the
hunting fields of our own state, and again, in the winter season,
in “the land of sunshine and flowers,”—all of these things, extending
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unitedly over a period of many years, and during all of which there
was never a cloud of even smallest proportions on the horizon of
our friendship, gave me a knowledge of the man, and an insight
into his character whereby I may speak knowingly of him; and I
speak with only sincerity and candor when I say that during my
whole life, including an active practice of the law of now nearly
forty years’ duration, I never knew the man, of high or low degree,
to whom I gave more of honest and sincere respect and admiration
than I gave to our deceased friend, John M. Cochrane.

Broad of mind, great of heart, generous to a fault, practicing, not
as a duty merely, but rather as a spontaneous result of a characteristic
of his very nature, that virtue which is “the greatest of them all.”
he was yet quick of impulse, and not always slow to anger. But
it was the mean things of life, acts of oppression, of injustice, of
"malice and of corruption which quickest aroused his ire; and his
indignation more often found vent at the wrongs done to others
than at such done to himself. And as for himself, while he was, as
I have just said, quick of impulse and sometimes easily roused, it
was not in him to do a mean thing. I believe John M. Cochrane
could hardly have done a really mean thing if he had tried, for his
impulses were all noble, his aims all high, his motives all to the
right. His relations as a husband, and head of a family, were too
well known to all his friends, and are of too sacred a character to
either require or permit more than mere mention by me at this time.
But his sorrowing widow, his grieving household, his mourning
friends without number, attest only too eloquently the great, the ir-
reparable loss that came upon them all that fateful day not long ago
when our friend received that final summons which, severing all
earthly ties, called him from our midst. .

Of John M. Cochrane it may be truthfully said: That in his
private life he was a kind, loving, considerate and true husband; a
faithful, ever-remembering friend; a helper of the needy and dis-
tressed ; a doer of unobtrusive good; a law-abiding, law-loving an:l
duty-doing citizen—and that in his professional life he was the wise,
clear-seeing counsellor, the conscientious advocate, opposed to ali
wrong, fearless in championing the right, and absolutely true to
every trust confided to him. To possess some of these characteristics
is common; to possess a majority of them marks a man for com-
mendation by his fellows; to possess them all is rare indeed, and
makes the man thus fortunate stand out as a beacon light on a high
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hill, for the safe guidance of those striving to good and honorable
place among their kind.

Cut down in what should ordinarily have been but the very be-
ginning of the prime of his life; taken from loving wife and family,
leaving hosts of sorrowing friends behind, there is yet something
of solace left to mourning ones in the thought that his death, coming
when and as it did, doubtless relieved him of much of suffering:
and pain which would almost inevitably have followed the course
-of the bodily ailment which had for long been sapping his life away.
And while at first poor frail humanity may be disposed to wonder
that the inflnitely All-Wise should thus cut down, at the very thresh-
old of its prime a life capable of so much usefulness, yet, when all
is considered—when we fully realize our own utter blindness as to
the future, and that an impenetrable veil hides, and must always
hide from us that which might have come to pass had things been
ordered differently, we can have the more heart to say: “Thy will,
not mine, be done”—and can approach nearer to an abiding belief
that, after all, our destinies are safest in the hands of “Him whn
doeth all things well.”

M. A. HILDRETH.

Mr. Hildreth said:

May it please the Court: In the briefest possible manner I desire
to pay tribute to a great advocate and friend. As the traveler wends
his way through the great galleries in one of the famous capitols of
the old world he finds himself entranced as amongst the masterpieces
he gazes upon one called “The Unfinished Picture,” and vet there
is enough in the handiwork, and in the background, in the simplicity
of outline, in the shadow of the cloud and bright light of the sun-
shine, to entitle the unfinished picture to a place in the hall of fame
amongst the great handiwork of the masters’ art. So, today, we
are here to pay tribute to a great advocate and to one whose work
was unfinished. We remember him as the genial, whole-hearted
fellow who could reach down and stand for the lowest and poorest
of mortals. His eloquence was for the right and just. And then
we remember him in his work, brief and yet fairly well started, as
a member of this great court. Unfinished as a jurist and yet suf-
ficient in its background to clearly indicate that if length of days
could have been in his right hand, unequalled riches in the realms
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of jurisprudence would have been in his left hand. We remember
him also that in this age of gold his knee never bowed to the power
of money. 'And now that this great soul has passed beyond the
purple hills, beyond the utmost reach of human help or word, it
is meet and just that we should pay this tribute to his character.

SETH NEWMAN.

Mr. Newman said:

May it please the Court: Personally I can add nothing to th=
tributes which have been paid to the memory of Judge Cochrane
at this time. I can only say that the great, noble, generous, sym-
pathetic manliness of his" nature—that element of character which
made him the brether of all men, which tied him to the hearts of
all who knew him, and which will render his memory enduring
through this generation and the future, among those who came
within the genial influence of his kindly impulses, towers far above
all that has been said, all that may be said, all that can be said of
him here today, and stamps him a great, true, noble man. I desire,
if the Court please, at this time to present a slight testimonial of
respect from the bar of Cass county and ask that it be spread upon
the records of this court as a testimonial to the memory of Judge
Cochrane:

CASS COUNTY BAR ASSOCIATION.

The Bar Association of Cass county unites with the brethren of
the profession throughout the state in deploring the death of the
Hon. J. M. Cochrane, late Justice of the Supreme Court. We viet
his departure from our midst with profound personal sorrow, and
extend to his beloved and devoted widow our deepest sympathy in
her bereavement. He was a man of such sterling and unusual
qualities both of heart and of mind that to know him was to love him.
His success at the bar was marked, and was attained by hard and
wnremitting work. It was never achicved at the expense of honor,
or the loss of sclf respect. He loved to win, but not enough so to be
willing to use unfair or unworthy means. He was a hard fighter,
resourceful, strenuous, brilliant, but his methods were beyond dis-
passionate criticism. He was distinguished for his diligence, his love
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of investigation, his pursuit of the growth of legal principles as he
untiringly traced their development through multitudes of decided
cases. He ascended the bench in the prime of his manhood, and we
hoped that, relicved from the arduous and exciting labors inseparable
from active practice, he might regain health in the performance of
the high duties to which he was thus called. His judicial career,
though brief, demonstrated the possession of an open mind, a strong,
intellectual grasp of legal principles, ability to discriminate between
the specious and the meritorious, patient research, absolute impar-
tiality, unquestioned integrity. There was an unwonted charm in the
childlike simplicity of his character. He was untouched and wun-
stained by greed. His professional earnings were large, but they
were like leaves and water. His generosity knew no bounds. His
impulses were all generous and good, and he gave them freest rein.

We place on permanent record this memorial of our admiration
for the brilliant and successful lawyer and advocate, our esteem for
the judge, and our love for the man.

SETH NEWMAN,

V. R. LovELL,
JNo. S. WarTsoN,
Committee.

Fargo, North Dakota, September 135, 1904.

On behalf of the Bar Association of Cass county, if your honors
please, I ask that this memorial be spread upon the permanent
records of this court.

GRAND FORKS COUNTY BAR ASSOCIATION.

Mr. Bangs said:

On behalf of the Grand Forks County Bar Association, of which
Judge Cochrane was a member from its organization, I ask to have
the following resolutions spread upon the records of this court:

Resolutions adopted by the Grand Forks County Bar Association
at the special meeting held July 21, 1904, at Grand Forks, North
Dakota.

Whereas, The hand of death has been laid upon the Hon. John
M. Cochrane, late justice of the supreme court of the state of North
Dakota, and formerly and for many years a member of the bar of
«Grand Forks county, and deeming it fit and proper, as a mark of the
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high esteem in which we held him, that a memorial be entered upon
our records, there to be preserved, now, therefore, be it

Resolved, That we, who through long and intimate association
with him as our fellow citizen and as a member of our profession,
had come to know him so well, hereby express our high estimate of
him as a man and a lawyer. His knowledge of the principles and the.
practice of law was profound and accurate, but his mind was too -
broad and active to rest content with the exploration of any one
field of human knowledge. He was a scholar of generous and varicd
culture. He was a close and discriminating student, not only of the
science of jurisprudence but of other allied sciences and of the liberat
arts. In addition to his varied learning, and as a crown of it all, he
possessed in a high degree the divine gift of eloquence. As a prac-
ticing attorney he was ever fair to his opponent, to litigants and to
the court. As a judge he was broad, tolerant and impartial. Taking
him all in all, he approached closely the ideal of an advocate and a
judge.

As a citizen he was fearless in the assertion of his rights and the
rights of his fellows, and his eloquent voice was often heard on public
questions and always in support of the pure ideals of popular gov-
crnment. As a friend he was loyal to the end, large hearted and kind.

In his death, therefore, the state has lost a noble man, an upright
citizen and a great jurist; we, his associates, a true friend; and the
legal profession, a distinguished leadcr. '

STATE BAR ASSOCIATION.

Mr. Bosard said:

If the court please: I have been acquainted with Judge Cochrane
ever since he moved to Grand Forks, a period of more than twenty
years, during which time I have practiced law at this bar; and T
join in the tributes that have been paid to him by his associates in
his profession, but I am here on this occasion to speak particularly
for the Bar Association of North Dakota:

The members of the Bar Association of North Dakota on this ap-
propriate occasion give tribute to the memory of John M. Cochrane,
the lawyer, whose love of his chosen profession so inspired his active
life that he attained such eminence at the bar as is accredited only to
the great.
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His industry and perscverance were such that his success was as-
-sured. His professional pride led him to venture often in his efforts

beyond the powers of his bodily strength to maintain. His devotion
to the law led him to expend his resources in gathering together thé
finest library in the state.

His general attributes were such that he became the lead and front
of the bar, and the people held him in such regard that he was
elevated to a seat upon the bench of this court, a position which he
very justly held to be one of the greatest honor.

By Mr. Justice Young:

The resolutions which have been offered will be received, and
the court will direct that they be spread upon the minutes of the
court; and, as a further mark of respect, we will adjourn until 10
o'clock tomorrow.
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Mortgage, and Agreement at Time of Delivery.

1. Action to foreclose a mortgage upon real estate. The defendant
John E. Cooley answered the complaint, and alleged, as a defense
against the foreclosure of the mortgage, that the mortgage was given
without consideration, and that certain agreements were entered into
between the mortgagor and the mortgagee at and prior to the execution
and delivery of the mortgage, which agreements so alleged are, in effect,
as follows: (1) That the mortgage should not, in any event, be avail-
able to the mortgagee as security for the debt evidenced by the note
described in the same; (2) that the mortgage should only take effect
in the event that the note described thercin should be negotiated or
transferred; (3) that, if the note should be negotiated or transferred,
the mortgage should operate only while the note was held by some
outside party; and finally that when the note was returned to the
mortgagee, if it ever was returned, the mortgagee should at once sur-
render the mortgage to the mortgagor, viz., to John E. Cooley.

Discharge and Surrender of Mortgage.

2. The trial court admitted testimony to sustain the defense, and
adjudged that the mortgage should be discharged and surrendered to
the mortgagor. Held, that such ruling was error.
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Evidence to Vary Terms of Mortgage—Common Law and Statute.

3. Held, further, under the common rule voiced by sections 3517 and
3890 of the Rev. Codes of 1899, that the evidence offered to estab-
lish said agreement was inadmissible to defeat the written instrument,
or to establish any conditions not found in the mortgage.

Extraneous Agreements Discharged by Delivery.

4. Held, further, that the mortgage, when delivered, took effect abso-
lutely and according to its terms, and the same was wholly discharged
from all the cxtraneous agreements and conditions pleaded in the
answer.

Previously Executed Note—Sufficient Consideration.

5. The mortgage was not given for some two months after the exe-
cution and delivery of the note described therein. Held, that the note
is sufficient consideration to sustain the mortgage.

Defense of Failure of Consideration—Evidence to Vary Written Instrument.

6. Held, further, that, where the defense to a written instrument is
failure of consideration, parol evidence is inadmissible to controvert or
vary the terms of the instrument, or to create terms or conditions not

found in the writing.
ON REHEARING.
Nondelivery—Parol Evidence.

7. Parol evidence is always admissible to show that a real estate
mortgage was not delivered, and such evidence is not open to the objec-
tion that it contradicts or varies the terms of the instrument. Where,
however, a delivery is shown to have been made, the mortgage, under
section 3517, Rev. Codes 1899, takes effect freed from all conditions
upon which the delivery was made.

Appeal from the District Court, Grand Forks county. Fisk, J.

Action by F. S. Sargent, as receiver of the Security Trust Com-
pany, against John E. Coolev and Minnie E. Clifford. Judgment
for defendants, and plaintiff appeals.

Reversed.

Templeton & Rex, for appellant.

Proof to break down a mortgage must be “clear, satisfactory and
specific, and of such a character as to leave in the mind of the Chan-
cellor no hestitation or substantial doubt.” Me¢Guin v. Lee, 10 N. D.
160, 86 N. W. 717.

Under the statute of this state, “A grant cannot be delivered to the
grantee conditionally. Delivery to him, or his agent, as such, is
necessarily absolute; and the instrument takes effect thereupon, dis-
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chax'-ged of any condition on which the delivery was made.” Rev.
Codes, 1899, section 3517. A mortgage is a grant. Rev. Codes, section
4727. The provisions of the chapter on transfers in general con-
cerning the delivery of grants absolute and conditional, apply to-all
written contracts. Rev. Codes, 1899, section 3890. Merrill v. Hurley,
(S. D.) 62 N. W. 958; Mowry v. Henry, 86 Cal. 471, 25 Pac.
17. The same rule applies to delivery of mortgages as to deeds. 20
Enc. of Law, 905.

Delivery without mistake or fraud, of a duly executed deed, passes
a title, which can be divested only by a condition in the deed itself.
9 Am. & Eng. Enc. of Law 163. Deed, 1and contract or other in-
strument cannot be delivered to grantee, or obligee or other bene-
ficiary, as an escrow.- Lowber v. Connit, 36 Wis. 176. 11 Am. &
Eng. Enc. of Law, 337. ‘

The taker of a negotiable promissory note of a third person as
collateral security to a pre-existing debt, is, under the great weight of
authority, a bona fide purchaser. Dunham v. Peterson, 5 N. D. 41%,
67 N. W, 293. The existing obligation is sufficent to sustain the
security. Rev. Codes, 1899, section 3872. Bank v. Lamont, 5 N. D.
393, 67 N. W, 145.

Tracy R. Bangs, for respondents.

Mortgages have been recognized as accommodation paper, and
are often made for the sole purpose of accommodation. Bridges
Adm’r v. Blake, et al. 6 N. E. 833.

The mortgage was simply left with Mr. Clifford to be retained as
collateral to any liability of the Security Trust Company by reason
of the negotiation of the notes ; and if the notes were never negotiated,
then the time never came when the mortgage was of any effect,
Hence there never was a delivery, and the Trust Company has no
rights in it. This would be true even though it were a deed. Gil-
bert v. North America Fire Ins. Co., 23 Wend. 43.

WaLLiN, C. J. This action is brought to foreclose a mortgage
upon real estate, which mortgage was executed by the defendant,
John E. Cooley, and delivered by him to the Security Trust Com-
pany; and, upon its face, the mortgage purports to secure a promis-
sory note for $500, dated December 20, 1893, which note was executed
by said Cooley, and was by him delivered at the date of its execu-
tion to the Security Trust Company. After a trial without a jury.
the district court entered a money judgment against defendant Cooley
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for the amount claimed in the complaint ; but it was further adjudged
by that court in substance, that the mortgage sought to be foreclosed
by this action is invalid, and was at all times worthless as a security
in the hands of the Security Trust Company, and the court below
directed the plaintiff to cancel the same of record and surrender it
to the defendant John E. Cooley. From such judgment, plaintiff
appeals to this court, and demands a trial of certain issues of fact in
this court, which are specified as follows: (1) Was the mortgage in
suit executed, acknowledged and delivered by defendant Cooley ?
(2) If so, was the same given to secure a part of the debt evidenced
by the note sued on herein? (3)If so, has said mortgage ever in any
manner been released, discharged or otherwise rendered of no effect ?

In this court the controlling question presented for determination
is whether the mortgage is a valid security, and, as such, available
to the plaintiff for purposes of foreclosure. The contention of the
defendant Cooley is fully set out in his answer to the complaint as
follows :

“(2) Further answering, this defendant alleges that the said
mortgage was given to the said Security Trust Company by this de-
fendant without any consideration whatever therefor, but simply as
an accommodation to the said Security Trust Company, to enable
it to sell, assign, transfer, negotiate, and hypothecate the note evi-
dencing the indebtedness described in said mortgage to some person
or persons to this defendant unknown, and to enable the said trust
company to make a true statement to such purchaser, transferee, or
pledgee that the said note was secured by mortgage on real estate,
and to enable the said trust company to realize on said note by nego-
tiating or hypothecating the same.

“(3) That at the time of the making and delivery of the said
mortgage, it was understood and agreed by and between the said
Security Trust Company and this defendant that the said mortgage
should be, and was, given for the sole purpose as set forth in para-
graph 2 of this third defense, and that the same should be, and
was, accepted by the said trust company for the same purpose, and no
other; that it was further stipulated and agreed by and between
the said trust company and this defendant that the said mortgage
was not given or received as security to the said trust company, but
that the same was given and received, and was by the said parties
understood and intended to be, as security only to the transferee or
the pledgee of the said note; and it was further agreed that the said
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mortgage should not be placed of record, but that the same should
remain in the office of the said trust company until the said note
should be returned to the said trust company, and that then the said
mortgage should be delivered up to this defendant and canceled.

“(4) That the said mortgage has wholly fulfilled the purpose for
which the same was made and accepted, that the said note evidenc-
ing the indebtedness purporting to be secured by said mortgage has
been returned to the said trust company, and that the defendant,
under the terms of the said agreement, is now entitled to have the
same delivered up to him and canceled. Wherefore this defendant
asks that the plaintiff’s cause of action be dismissed, and that he, the
said defendant, do have judgment against the said plaintiff for
his costs and disbursements herein.”

Upon the issues as specified in the statement of the case, the first
question of fact presented is whether defendant John E. Cooley exe-
cuted the mortgage, and delivered the same to the Security Trust
Company. As to this question of mere fact there is, and can be,
no contention. It is conceded that subsequent to the delivery of the
$500 note described in the mortgage, and on February 19, 1894, the
defendant Cooley did execute and deliver the mortgage to the Se-
curity Trust Company and further, that after said company became
insolvent, and on July 27, 1897, said mortgage was recorded in the
office of the register of deeds of Grand Forks county.

The second question of fact is whether the mortgage was given
to secure a part of the debt evidenced by the note sued on. We are
quite clear that an affirmative answer must also be given to this
-question. It appears by the answer, as well as by the testimony, that
in so far as the mortgage was intended to operate as security for
the performance of any act whatever, it was given, and intended
to be given to secure the $500 note described in the mortgage, which
note, it appears, has never been paid ; and the same has been merged
in, and forms a part of, the note sued on in this action. Nor is such
merger controverted in this court. If we understand the position
taken by appellant’s counsel in this court, it is not that the mortgage
was not, in any event, intended to be given as a security for the pay-
ment of the $500 note described in the mortgage. On the contrary,
the contention of counsel corresponds to the averments in the answer
of the defendant Cooley in this respect, and both are to the effect
that the mortgage was given, and intended to be given, to secure
the debt evidenced by the note described in the mortgage; but it is
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further contended and alleged in behalf of John E. Cooley, that he
executed the mortgage as an accommodation to the mortgagee, and
without consideration, and pursuant to an agreement in substance
as follows: (1) That the mortgage was in no event to take effect
or operate as a security in favor of the mortgagee; (2) that the
same should take effect only in the event that the note described in
the mortgage should be negotiated, transferred, or hypothecated by
the mortgagee ; (3) that, whenever and as soon as the note should be
returned to the mortgagee, the mortgage should cease to operate
as a security, and in that event the mortgagee should surrender the
mortgage to said John E. Cooley; and that the mortgage should not
be recorded, but kept in the vaults of the Security Trust Company.
Upon these allegations of the answer, we have no difficulty in reach-
ing the conclusion that the mortgage was intended to be given, con-
ditionally, as a security for the payment “of a part of the debt evi-
denced by the note sued on herein.”

The third question presented is whether the mortgage has in any
manner “been released, discharged, or otherwise rendered of no ef-
fect.” This, obviously, is the crucial question in the case. The
mortgage was given voluntarily, and there is no claim that it was
obtained either by mistake or fraud, and there can be no doubt that
the note which it purports to secure is a substantial consideration
for its execution. True, the mortgage was given two months after
the execution of the note, but it is well settled that the same consid-
eration which supports a principal debt will likewise support any
collateral undertaking given to secure the payment of the princi-
pal debt. Nor is it at all necessary that the collateral undertaking
should be given at the inception of the principal debt. See Red River

Valley National Bank v. Barnes, 8 N. D. 432, 438, 439, 79 N. W. 880.
The mortgage therefore rests upon a valuable consideration, and,
unless the agreement pleaded in the answer can be upheld, the mort-
gage is and at all times has been a valid security in favor of the mort-
gagee for the debt which it purports to secure.

At the trial, evidence was received, against objection, which was
offered by the defense in support of the collateral agreements alleged
in the answer to the complaint. The evidence was offered for the
purpose of defeating and setting aside a written instrument which is
plain and unambiguous in its terms. The mortgage, by its terms, pur-
ports to be a security in favor of the mortgagee named therein, and
the evidence is offered to defeat the mortgage as security in the
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hands of the mortgagee, and to show that it never was given or in-
tended as such security. It is our opinion that the evidence is not
admissible, and that the case must be governed by an established
rule of the common law, which has been recognized and clearly ex-
pressed in the Civil Code of this state. The common-law rule to
which we refer was applied to a grant or deed of real estate by the
Supreme Court of California in Mowry v. Heney, 86 Cal. 471, 25
Pac. 17. In that case a deed of real estate was delivered to the
grantee by the grantor at a time when the grantor was ill and ex-
pected to die, and it was the grantor’s intent (known to the grantee),
that the deed should not take effect if the grantor recovered from
her illness. Upon these facts the court held that the deed took effect
when delivered according to its written terms, and that its operation
as a deed could not be defeated by parol evidence of the intent of the
grantor in delivering the deed, or the conditions upon which the same
was delivered. In its opinion (page 475, 86 Cal., page 19, 25 Pac.)
the court quoted the following passage from Devlin on Deeds (sec-
tion 314) with approval: “A deed cannot be delivered to the grantee
as an escrow. If it be delivered to him, it becomes an operative
deed, freed from any condition not expressed in the deed itself, and
it will vest the title in him, though this may be contrary to the inten-
tion of the parties. One of the grounds upon which the rule is based
is that parol evidence is inadmissible to show that the deed was to
take effect upon condition.” In 9 Enc. L. (2d Ed.) p. 163, the rule
as applicable to deeds of conveyance is stated as follows: “The de-
livery, without mistake or fraud, of a duly executed deed, passes a
title which can be divested only by a condition in the deed itself.”
See cases in note 2, Id. This rule has the support of an overwhelm-
ing weight of authority, and in this state it is clearly voiced by sec-
tion 3517, Rev. Codes 1899, which reads: “A grant cannot be deliv-
ered to the grantee conditionally. Delivery to him or his agent, as
such, is necessarily absolute; and the instrument takes effect there-
upon, discharged of any condition on which the delivery was made.”
This common-law rule, as applied to deeds, was at the common law
equally applicable to mortgages and other written instruments. The
rule is stated in 20 Enc. L. 905, as follows: “A mortgage, like any
other deed, must be delivered, and rules respecting delivery that
are applicable to deeds generally must be applied to mortgages.”
Nor is there any reason apparent to us why the same rule should
not be applied to all agreements entered into without mistake or -
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fraud, and which have been deliberately reduced to writing, and we
find that such is the established rule of law. The rule is expressed
in 11 Enc. L. (2d Ed.) 337, as follows: “It is a general rule that
a deed or other instrument cannot be delivered to the grantee, obligee,
or other party to have the benefit of the instrument, as an escrow, to
take effect on a condition not appearing on its face. To allow a dif-
ferent rule would be to permit the legal effect of a written instrument,
complete to all outside appearances, to be varied and in many in-
stances defeated by oral proof.” In Lowber v. Connit, 36 Wis. 176,
this rule was applied to a written agreement to convey land; and
the court, referring to the cases which apply the rule as to conditional
delivery of deeds of conveyance, said: “We see no reason why the
same rule should not apply to the delivery of a written contract for
the sale of real estate.” But in the-state of North Dakota all ques-
tions of the applicability of this rule to all written instruments is
set at rest by section 3890, Rev. Codes 1899, which is as follows : “The
provisions of the chapter on transfers in general concerning the de-
livery of grants, absolute and conditional, apply to all written con-
tracts.” We have seen that section 3517, which governs “transfers,”
declares that a transfer takes effect on its delivery, “discharged of
any condition on which the delivery was made”; and, under section
3890, this provision applied with equal force to “all written con-
tracts,” and hence it must be applied and must govern the alleged
conditional delivery of the mortgage in question.

The agreements set out as a defense in the answer of John E.
Cooley are squarely repugnant to the terms of the mortgage, and are
of such a character as not only to vary and contradict its terms, but
they go much further, and embody a contract wholly different from
that stated in the written instrument. It is alleged that this con-
tract was entered into at the time the mortgage was executed, and
that the same was the inducement for its execution. If this extran-
eous agreement is valid and binding in the law, it will follow that
the writing itself must give way to such agreement. But the rule is
that contemporaneous agreements and negotiations are conclusively
presumed to be merged in the writing. . Proof is allowed of such
agreements in cases where fraud, mistake, or failure of consideration
is alleged as a ground of defense. But in the case at bar there is an
attempt not only to defeat the mortgage for want of consideration,
but to create a new and wholly different contract by an alleged agree-
ment not embraced in the instrument. The recent case_ of First
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National Bank of Langdon v. Prior, 10 N. D. 146, 86 N. W. 362,
is directly in point against the defendant’s position. In that case a
mortgage upon real estate upon its face was given to secure a series
of four notes, and two notes had been paid before the forclosure suit
was commenced. In that case the defense attempted to show that
under their answer the mortgage should be satisfied for the reason
that, when the same was given, it was orally agreed that, when the
two notes first falling due were paid, the mortgage should be released
and surrendered to the defendants. In overruling this defense the
following language was used: “As soon as the first two notes would
be paid, the mortgage ceased as security for the last notes. The
mortgage provided otherwise. The proposed oral agreement was in-
consistent with the terms of the mortgage. It varied and contra-
dicted its terms. It defeated its operation so far as two notes are
coencerned. It in no way was a collateral undertaking to the mort-
gage, but concerned the very essence of the security, and embodied
a new contract directly antagonistic to the provisions of the notes
and mortgage. It proposed to limit the operation of the mortgage
so that it would be security for two notes only, when, in terms, it is
security for four. We cannot give effect to the proposed agreement,
and hold that evidence concerning it was inadmissible for the rea-
sons given. None of the numerous cases cited by appelants is
based on a similar state of facts. They are adjudications holding
that a different or additipnal consideration may be proven when the
operaton of the written instrument would not be defeated, or they are
-cases holding that the modification of the written contract pertained
to a collateral undertaking not inconsistent with the terms of the
written instruments. Bank v. Lang, 2 N. D. 66, 49 N. W. 414, and
cases there cited.” :

Under the rule of law established by the adjudications and rec-
ognized by the provisions of the Code which we have cited, it fol-
lows that the delivery of the mortgage in question was absolute,
and when delivered the same took effect according to its terms,
wholly discharged from the several conditions and agreements set
out as a defense thereto in the answer to the complaint. The judg-
ment of the trial court will therefore be reversed in so far as it
adjudges that the mortgage herein is null and void, and in so far as
it directs that the same be discharged of record and surrendered to
the defendant Cooley; and the trial court will be further directed to-
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enter judgment in favor of the plaintiff as demanded in its com-
plaint. ‘
YounG and MoRrGaN, J]J., concur. .

ON REHEARING.
(April 28, 1903.)

Young, C. J. A petition for rehearing was granted in this
case, and the same was fully argued at the first session of the March
term. Counsel for defendant, in his petition for rehearing, in refer-
ing to the admissibility of parol evidence offered at the trial to de-
feat the mortgage, very properly concedes that “there is no question
about the effect of the provisions of our Code (section 3517, Rev.
Codes 1899), if it is to be held that the mortgage was delivered to.
the Security Trust Company for its use with any -conditions at-
tached.” His contention is that the mortgage “was not delivered
to the Security Trust Company to be used by them either absolutely
or conditionally.” Again he says: “We have contended all along,
and what we contend now is, that this mortgage never was delivered
to the Security Trust Company, in the ordinary meaning of the term
‘delivered.’” Further, that “in this case there was no mortgage that
was effective between the mortgagor and the mortgagee. The ver-
bal agreement was simply as to the disposition to be made by the
Security Trust Company of an instrument left in its hands, and in
which it had no interest. There was no attempt to make an instru-
ment which would be operative between the parties.” The petition
presents for determination the question whether the mortgage was
delivered—a question which was not seriously considered in the orig-
inal opinion, it being taken as a conceded fact that there was a de-
livery. As already stated, counsel for defendant concedes that if
there was a delivery of the mortgage, within the meaning of section
3517, Rev. Codes 1899, it took effect freed from any oral conditions
upon which the delivery was made, and that in that event the parn}
evidence offered to establish such conditions was inadmissible. His
contention is that the mortgage was not delivered, and that the oral
evidence objected to was admissible to establish the fact of nondeliv-
ery. That parol evidence is admissible to show that a written instru-
ment was never delivered, and therefore never became effective, can-
not be doubted ; and such evidence is not open to the objection that
it contradicts or varies the terms of the written instrument, for it does
nothing of the kind, but merely goes to one element of the contract



SARGENT ?¥. COOLEY AND CLIFFORD 11

resting in parol, and essential to its existence as a contract, namely,
the delivery. In this case we think the fact is conclusively established
both by the pleadings and by the evidence that the mortgage was de-
livered. The complaint alleges a delivery, and the answer, in effect,.
admits it. In paragraph 2 of the defendant’s third defense, he al-
leges that “the said mortgage was given to the Security Trust Com-
‘pany by this defendant * * * to enable it to sell * * * the
note evidencing the indebtedness described in said mortgage, * *
* and to enable the said trust company to make a true statement
to the purchaser that the said note was secured by mortgage on real
estate; * * * that, at the time of the making and delivery of the
said mortgage, it was understood and agreed * * * that the said
mortgage should be and was given for the sole purpose as set forth.””
After alleging that the mortgage was to be effective as security to
the transferee of the note, he alleges that it was agreed that when
the note should be returned to the Security Trust Company “the said
mortgage should be delivered up to this defendant and canceled, *
* * and that the defendant, under the terms of the said agreement,.
is now entitled to have the same delivered up to him and canceled.”
Briefly stated, the defendant alleges that he executed and delivered
this mortgage to the mortgagee, who was engaged in negotiating'
real estate loans, so that the later might truly state and represent
to a prospective purchaser of the note that it was in fact a secured note,.
and secured by the mortgage here in question. In our opinion, the
defendant has alleged a complete delivery. He alleges that he gave
the mortgage into the mortgagee’s hands so that the latter might
truly represent that the note was a secured note. Now, it is appar-
ent that no such representation could truly have been made by the
mortgagee unless the mortgage had been delivered for the purpose
of becoming effective, and the note was in fact secured. Further,.
the mortgage was delivered to the mortgagee beyond his right to re-
call it, and no further act remained to be done by him to make it
effective.

The case shows a delivery of the mortgage, accompanied by oral
conditions ; and, both under the common law and under our statute
(section 3517), such oral conditions were extinguished by the de-
livery, and the delivery became absolute. Section 3517, Rev. Codes:
1899, provides that “a grant cannot be delivered to the grantee con-
ditionally. Delivery to him or his agent as such is necessarily ab-
solute; and the instrument takes effect thereupon discharged of any
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condition on which the delivery was made.” This section was for-
mulated by the Field code commission, and embraces the doctrine
laid down in Worrall v. Munn, 5 N. Y. 229, 55 Am. Dec. 330, and
Braman v. Bingham, 26 N. Y. 483. In Worrall v. Munn it appears
that one Prall had, by -a contract under seal, agreed to convey to
Noah Worrall certain lands. Prall resisted an action for the spe-
cific performance of the contract upon the ground ‘that “the agree-
ment was delivered (by his agent) upon the express condition that
it should be subject to the sanction of Prall, and was therefore not
binding on him unless he subsequently approved and ratified it. Prall
expressly refused to ratify the agreement.. The delivery of the
agreement to Henry Worrall (Noah Worrall’s agent) was not an
absolute delivery, in law.” The court, in considering the question.
as to whether the agreement was delivered absolutely or condition-
ally, stated that “the law puts that question at rest. Here, according
to the evidence of Warner and Nixen, the delivery of the agreement
was directly to the agent of Noah Worrall, and that is equivalent
to a personal delivery to Worrall himself. The agreement was in
a perfect condition. It was signed and sealed by Prall. It was
delivered on condition that it be subsequently approved by Prall.
This was a delivery as an escrow. Such a delivery can only be made
to a stranger. It cannot be made to the party. If made to the party.
no matter what may be the form of the words, the delivery is abso-
lute, and the deed takes effect presently, as the deed of the grantor,
discharged of the conditions upon which the delivery was made;
and, where such a delivery is made, parol evidence of the conditions,
being contrary to the terms of the deed, is inadmissible. Here the
intent of Warner was to deliver the agreement to the appellant as an
escrow. It was not handed to Henry Worrall as an unexecuted and
imperfect paper. There was no direction to him to retain it, and
not to deliver it to the appellant, until it was ratified by Prall. It was
not left in his hands for a temporary purpose, and to be returned in
case Prall did not assent to it; but it was delivered to Henry Worrall,
as the agent of the appellant, as an executed and perfect instrument.
on condition that Prall subsequently assented to it. Such a delivery
was in law, an absolute delivery. Ward v. Lewis, 4 Pick. 520; Fair-
banks v. Metcalf, 8 Mass. 238; Gilbert v. Insurance Co., 23 Wend.
45, (35 Am. Dec. 543) : Clark v. Gifford, 10 Wend. 313.”

In Braman v. Bingham the question involved the cffect of the de-
livery of a deed to the grantee. Upon the question of the admissibil-
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ity of parol evidence to defeat the deed, the court said: “The ques-
tions in regard to the delivery of the deed were properly overruled.
The question, ‘Was the deed delivered to take effect?’ addressed to
the party who signed the deed, I am inclined to think was objection-
able, without reference to the circumstances under which the inquiry
was made, as calling for a legal conclusion, or for the intention of the
party, aside from what was said and done. The other question, ‘Was.
the deed ever delivered ?” would undoubtedly be proper where a de-
delivery in fact was the matter in dispute. But here the defendant’s
answer admitted the delivery in fact, and the question in controversy
was as to the intention of the parties, or the legal effect of such d=-
livery. The only competent evidence bearing upon that question
was what was said and done at the time. This the court decided
to admit. The questions addressed to the witness, under the circum-
stances, called for his opinion as to the legal effect of the conceded
actual delivery. That was a question to be decided by the court
after all the facts attending the delivery should be proved.” Again
the court said in the same case: “A fatal objection to the third di-
vision of the answer, as a defense, is that it shows that the deed was
delivered to the grantee, to be held by him in escrow. It is well set-
tled that such a delivery vests the title in the grantee, although it
may be contrary to the intention of the parties. Lawton v. Sager, 11
Barb. 349; Worrall v. Munn, 5 N. Y. 229 (55 Am. Dec. 330) ; Gil-
bert v. N. A. Fire Ins. Co., 23 Wend. 45, (35 Am. Dec. 453). * * *
It has been held in one case that a deed may be delivered to the
grantee for the purpose of transmission to a third person, to be lield
by him in escrow until the happening of some event when it should
take effect as a conveyance, and that such delivery would not be ab-
solute. Gilbert v. N. A. Fire Ins. Co., 23 Wend. 43, (35 Am. Dec.
543). In that case the grantee had deposited the deed with the third
person in pursuance of the arrangement, the condition had not been
performed, and the grantee made no claim under the deed. The case
presented merely the question whether the grantor still retained
an insurable interest in the premises described in the deed, the nom-
inal grantee testifying to the terms in which the deed was delivered
to him. Limited to its peculiar circumstances, no fault can be found
with the decision ; but if the grantee had retained the deed claiming
that its delivery to him was absolute, and, in a contest between him
and the grantor, parol proof of a conditional delivery had been of-
- fered, I think the result would have been different. Tf 1 am wrong
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in this conclusion, the case discloses an avenue for the overthrow
of titles by parol proof which was supposed to be closed by the rule
to which it would seem to form an exception. The reason given for
the rule excluding parol evidence of a conditional delivery to the
grantee applies to all cases where the delivery is designed to give
cffect to the deed in any event, without the further act of the grantor.
‘When the words are contrary to the act, which is the delivery, the
words are of none effect.” Co. Litt. 36a. ‘Because, then, a bare aver-
ment, without any writing, would make void every deed.” Cro. Eliz.
884. ‘If I seal my deed and deliver it to the party himself, to whom
it is made, as an escrow, upon certain conditions, etc., in this case
let the form of the words be what it will, the delivery is absolute,
and the deed shall take effect as his deed presently.” Shep. Touch.
59; Whyddon’s Case, Cro. Eliz. 520; Cruise, Dig. tit. 33, ‘Deeds,’
c. ®, section 80. If a delivery to the grantee can be made subject
to one parol condition, I see no ground of principle which can ex-
clude any parol condition. The deed having been delivered to the
grantee, I think the parol evidence that the delivery was conditional
was properly excluded.”

The cases just referred to have been followed in New York, and
represent the settled rule in that state. In Lawton v. Sager, 11 Barb.
349, the court, in considering the question as to whether a deed was
-delivered absolutely or conditionally, said: “A deed can only be de-
livered as an escrow to a third person. If it be intended that it shall
not take effect until some subsequent condition shall be performed,
or some subsequent event shall happen, such condition must be in-
serted in the deed itself, or else it must not be delivered to .the
grantee. Whether a deed has been delivered or not is a question
.of fact, upon which, from the very nature of the case, parol evidence
is admissible. But whether a deed, when delivered, shall take effect
absolutely, or only upon the performance of some condition not ex-
pressed therein, cannot be determined by parol evidence. To allow
a deed absolute upon its face to be avoided by such evidence would
be a dangerous violation of a cardinal rule of evidence. Gilbert v.
The North American Fire Insurance Company, 23 Wend. 43, (35
Am. Dec. 543) : Ward v. Lewis, 4 Pick. 518; 4 Kent's Com. 454
Jackson v. Catlin, 2 Johns. 248, (3 Am. Dec. 415), per Platt, arguen-
do. The deed in this case, being absolute upon its face, and having
been delivered to the grantee himself, took effect at once. It could
not have been delivered to take effect upon the happening of a future
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<contingency, for this would be inconsistent with the terms of the
instrument itself. Without regard, therefore, to any understanding
which may have existed between the parties at the time the deed was
delivered, it must be held to be an absolute conveyance, operative
from that time.” In Blewett v. Boorum et al., 142 N. Y. 357, 37 N.
E. 119, 40 Am. St. Rep. 600, Peckham, J., speaking for the court,
said: “The rule in this state regarding deeds conveying real estate,
or an interest therein, or agreements for the sale thereof, is that a
delivery cannot be made to the grantee or other party thereto condi-
tionally, or, as is said in escrow, and when delivered to a party the
delivery operates at once, and the condition is unavailable.  Gil-
bert v. The North American Fire Insurance Co., 3 Wend. 43, (35
Am, Dec. 543) ; Worrall v. Munn, 5 N. Y. 229, (55 Am. Dec. 330) ;
Braman v. Bingham, 26 N. Y. 483 ; Wallace v. Berdell, 97 N. Y. 13,
25. Whether there is any sound basis for a distinction between cases
relating to real estate and other kinds of written instruments, it is
not now important to inquire, for the rule that instruments of the
former character cannot be conditionally delivered to a party is too
firmly established in this state to be overruled or even questioned.
In the case in 23 Wend. supra, Broason, J., says it is one of the
<cases in which the law fails to give effect to the honest intention
of the parties, for the reason that they have not adopted the proper
legal means of accomplishing their object.” Wallace v. Berdell et
al., 97 N. Y. 13, is to the same effect. As already stated, the doctrine
of the two cases first cited is the statutory law of this state (section
3517, Rev. Codes 1899), and is controlling in this case. .
Counsel for defendant, in support of his contention that evidence
of the conditions attending the delivery of the mortgage was ad-
missible, relies upon the case of Burke v. Dulaney, 153 U. S. 228, 14
Sup. Ct. 816, 38 L. Ed. 698, which lays down the rule that “the ef-
fect of the delivery and the extent of the operation of an instrument
such as a promissory note may be limited as between the original
parties thereto by the conditions on which delivery is made.” This
case does not sustain counsel’s contention. In the first place, the
decision is not based upon a statutory provision like ours, but rests
entirely upon the common law ; and, in the second place, the instru-
ment in question in that case did not relate to real estate. It was a
promissory note. And the decision does not purport to announce a
rule as to the effect of the delivery of instruments relating to real es-
tate, but does relate wholly to the rule which obtains in reference
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to the delivery of unsealed instruments, or instruments not affecting-
real estate. As to such instruments, the common-law rule undoubt-
edly is (and this is true in New York also) that conditions attending
their delivery may be shown by parol evidence. The cases cited in
the opinion above referred to will be found to be of this class. The
earlier cases, in determining whether a delivery in fact might be
shown to have been conditional, made the test depend upon whether
the instrument belonged to the class known as sealed, or unsealed.
The later cases rest the distinction upon the subject matter of the
instrument, and in Blewitt v. Boorum, supra, Peckham, J., after re-
viewing the English and American authorities, confines the rule
which requires the exclusion of parol evidence of the conditional de-
livery of written instruments “to deeds or writings conveying or re-
lating to the conveyance of real estate, or some interest therein.”
And that was the rule adopted by the Legislature of this state. Sec-
tion 3517, supra. The common-law rule undoubtedly was that “‘an
instrument not under seal may be delivered upon conditions, the
observance of which as between the parties is essential to its validity,
and the annexing of such conditions to the dclivery is not an oral
contradiction of the written obligation.” Bookstazer ¢t al. v. Jayne,
60 N. Y. 146 ; Jamestown Business College Association v. Allen, 172
N. Y. 302, 64 N. E. 956, and cases cited. This rule, however, does
not aid defendant in this case, for we are dealing with an instrument
affecting real estate, which, even under the rule of the common-law,
(ignoring the statute), could not be delivered with conditions at-
tached.

Counsel for defendant also contends that the conditions attending
the delivery of the mortgage, and upon which he relies to defeat its
enforcement, do not rest in parol, but that thev were in writing.
There is testimony to the effect that George B. Clifford, the western
manager of the Security Trust Company, wrote a letter from
Nashua, N. H., addressed to the Security Trust Company, or J. E.
Clifford, assistant treasurer, at Grand Forks, requesting the latter to
procure the mortgage in question. The letter in question was not
produced, and secondary evidence as to its contents was received,
over plaintiff's objection. The testimony shows that the letter was
one of instruction to the Security Trust Company's officers at Grand
Forks to procure the execution and delivery of the mortgage sub-
stantially upon the conditions pleaded by the defendant in his an-
swer. The contention “that the written instrument consisted of
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two parts—one, the instrument in form of a mortgage; the other,
the written instrument in the form of a letter”—cannot be sustained.
Conceding, merely for the purpose of this opinion, that sufficient
foundation was 1aid for the admission of secondary evidence of its
contents, we are agreed that this letter is in no sense a part of the
mortgage. It was not addressed to the defendant, and contained no
promises to the defendant directly. It was merely a letter of instruc-
tions to the local officers of the mortgagee, authorizing them to pro-
cure the mortgage upon the conditions named. The promises which
they were authorized to make were made to the defendant orally,
and in no sense can it be said that the mortgagor executed and deliv-
ered to the defendant a writing embracing the provisions upon which
he now relies to defeat the mortgage. The letter of instructions may
have been sufficient to have authorized the local officers of the mort-
gagee to execute a writing embracing such conditions, but they did
not do so. The defendant was content to accept their oral promises
as to the use to which they would put the mortgage executed and
delivered by him. The Legislature of this state deemed it wise to
withhold the right to rely upon such conditions where the instrument
which would be defeated relates to real estate, and there had been
a delivery in fact.
The conclusions in the original opinion will be adhered to.
MorGaN and CocHRANE, J]J., concur,

MELviNA DE RocHE v. LEoN DE ROCHE.
Opinion filed April 23, 1903.

Divorce—Cruelty—Evidence.

1. In anaction for divorce based upon the ground of extreme cruelty,
evidence examined upon a trial de novo, and found sufficient to justify
the granting of a decree of divorce to plaintiff upon that ground.

Alimony—Gross Amount.

2. When a divorce is granted to the wife for the wrong of the
husband, the court, under section 2761, Rev. Codes 1899, may, in its
discretion, grant alimony in a gross amount in lieu of an allowance pay-
able at stated periods.

A}

Award Not Excessive.

3. Evidence shows that husband and wife jointly accumulated
$14,000; the husband has a business which will support him; wife has
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the custody of three minor children, and gives a $1,000 bond to insure
their support; an award to the wife of $7,000 in gross sum held not
excessive.
Appeal from District Court, Grand Forks County; Fisk, J.
Action by Melvina De Roche against Leon De Roche. Judgment
for plaintiff, and defendant appeals.
Affirmed.

Bosard & Bosard, for appellant.

Granting of alimony is a statutory, not a common law right.
Davol v. Davol, 13 Mass. 264, Alimony should be a sum payable
from time to time, and in the absence of special agreement, or statn-
tory authorization, should not be allowed in gross amount, or specific
property. 2 Am. and Eng. Enc. of Law (2nd Ed.) 129; Ross v.
Ross, 78 1. 402; Von Glahn v. Von Glahn, 46 111 136 ; Keating v.
Keating, 48 Ill. 241; Maguire v. Maguire, ¥ Dana (Ky) 181; ¥al-
lingsford v. Wallingsford, 6 H & J. (Md) 489; Calame v. Calame,
25 N. J. Eq. 548; Almond v. Almond, 15 Am. Dec. (Va.) 781.

The proposition is further discussed in the following cases: Lock:
ridge v. Lockridge (Ky), 28 Am. Dec. 52; Cole v. Cole, 3¢ Am. St.
Rep. 56 ; Stillman v. Stillman, 99 IIl. 196, 39 Am. Rep. 21; Resser
v. Resser, 82 11l 442; Walling v. Walling, 16 N. J. Eq. 389; Miller
v. Clark, 23 Ind. 370; Albee v. Wyman, 10 Gray, 222; Doe v. Dee,
5 N. Y. Supp. 514; Allan v. Farmers’ Loan and Trust Co., 45 N. Y.
Supp. 398; Romaine v. Chauncey, 129 N. Y. 566, 29 N. E. Rep.
826 ; IVetmore v. Wetmore, 44 N. E. Rep. 169 ; Brown v. Brown, 38
Ark. 324; Burr v. Burr, 10 Paige Ch. 20. If allowable to grant a
grgss sum, the amount allowed was excessive, under the evidence.
Hooper v. Hooper, 41 L. R. A, ©25; Williams v. Williams, 36 Wis.
362. The following cases are illustrative of just proportions of ali-
mony, relative to the value of the husband’s estate: $2,000 out of
$8,500. Wilde v. Wilde, 56 N. W. Rep. 724 ; $1,000 when husband
had $700 of wife’s property, and he was worth $3,000; Lacey v.
Lacey, 95 Ky. 110; $1,500 out of $5,000, for wife and two children.
Robinson v. Robinson, Y9 Cal. 511, 21 Pac. 1095; $15,000 out of
$37,000. Douglas v. Douglas, 47 N. W. Rep. 92 ; $5,000 when hus-
band was in possession of a liberal estate, was of high social stand-
ing, and great physical and mental ability. Pauley v. Pauley, 34 N.
W. Rep. 512. See also Draper v. Draper, 68 11l. 1¥; Burr v. Burr,
10 Paige 20; Williams v. Williamms, 61 N. W. Rep. 38 (S. D.) Van
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Glahn v. Van Glahn, 46 11l. 134; Graft v. Graft, 76 Ind. 136; Beck-
er v. Becker, 79 111. 532,

Guy C. H. Corliss, for the respondent.

The authorities are very numerous, which support the view that
a gross sum may be awarded. Johnson v. Johnson, 36 Il1l. App. 152;
Wilde v. Wilde, 56 N. W. Rep. 724; Lacey v. Lacey, 95 Ky. 110;
Gerke v. Gerke, 13 S. W. Rep. 400; Hoering v. Hoering, 85 N. W,
Rep. 346 ; Templeton v. Templeton, 85 N. W. Rep. 247 ; Barkham v.
Barkham, 94 Ill. App. 440; DeRuiter v. DeRuiter, 62 N. E. Rep.
100 ; Robinson v. Robinson, 79 Cal. 511; Douglass v. Douglass, 81
Ia. 258; Evans v. Evans, 93 Ky. 510; Pauly v. Pauly, 69 Wis. 419;
34 N. W. Rep. 512; Barber v. Barber, 37 N. W. Rep. 381; Burr v.
Burr, 10 Paige 20 ; Metsler v. Metzler, 99 Ind. 348 ; Graft v. 'Graft,
76 Ind. 136 ; Williams v. Williams (S. D.) 61 N. W. Rep. 38) ; Bur-
rows v. Purple, 107 Mass. 432 ; Jeter v. Jeter, 36 Ala. 391 ; Hedrick
v. Hedrick, 28 Ind. 291; Wheeler v. Whecler, 18 11l. 39; Piatt v.
Piatt, 9 Ohio 37; Lyon v. Lyon, 21 Conn. 85; Taylor v. Gladwin, 40
Mich. 232; Irwin v. Irwin, 49 S. W. Rep. 432; 2 Nelson on Divorce
and Separation, sections 900 and 903. Same, section 931.

Considering the wife’s sufferings and sacrifices; her efforts and
deprivation during the period in which the husband has accumulated
what he has, an estate of about $15,000; and considering that the
wife is charged with the burden of rearing the children, the allow-
ance in the decree is not excessive. Johnson v. Johnson, 36 Il App.
152; Hoering v. Hoering, 85 N. W, Rep. 346; Van Derbeck v. Van-
Derbeck, 83 N. W. Rep. 150; Metzler v. Metzler, 99 Ind. 384; Wil-
liams v. Williams, 61 N. W. Rep. 38; 2 Nelson on Divorce and Sep-
aration, section 909; Hooper v. Hooper, 41 L. R. A. 125; Gerke v.
Gerke, 13 S. W. Rep. 400 ; Irwin v. Irwin, 49 S. W. Rep. 432 ; Mc-
Gechie v. McGechie, 61 N. W. Rep. 692.

Action by Melvina De Roche against Leon De Roche for divorce.
Both plaintiff and defendant are citizens of the United States, resi-
dents of and domiciled in Grand Forks since the year 1879. They
were married March 31, 1872. Nine children were born, the fruits
of such marriage. Six only are living, three of whom—two girls and
one boy—are of full age, the oldest girl being married; and three
girls aged 17, 13 and 11, respectively. The three younger children
have always lived at home, and are now in the custody of the mother.
The plaintiff alleges that during the greater portion of her married
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life defendant has treated her in a cruel and inhuman manner; that
he has threatened and actually committed upon her personal violence ;
that the same are such as to cause her to feel in peril of her life if
she continues longer to live with him. She further alleges that for
years defendant has abused her, applying to her the most opprobious,
vile and degrading epithets, cursing and swearing at her,; charging
her with unchastity—all in the presence and hearing of her children;
and has specially neglected her when sick, and was guilty of other
misconduct largely incident to that above cited. Plaintiff further
alleges that defendant has a good business, and is worth at least
$25,000. The relief asked is an absolute divorce, the custody of the
minor children, permanent alimony for the support of herself and
minor children, and suit money. The defendant, in his answer, ad-
mits the marriage, parentage, and ages of children named, but denies
all acts of wrongdoing charged against him, and, while admitting his
ownership of some property, denies its value to be $25,000, or any
sum in excess of $13,545. The lower court found the defendant
guilty of extreme cruelty, as alleged by the plaintiff; that his prop-
erty is worth $14,000, and that defendant is also carrying on a busi-
ness, the income from which is ample for his own support; that the
property has been accumulated by the joint efforts of both parties;
that it is for the best interests of the minor children that their cus-
tody be awarded to the mother. Judgment was ordered for plaintiff
that she have a decree of absolute divorce, and that, considering the
age of the plaintiff and of the minor children, and the inconvenience
of having a monthly allowance of alimony, it is just and equitable
that she be allowed, in lieu of all further alimony, counsel fees, and
expenses, a gross sum of $7,000 in cash, to be paid as follows: $3,000
to be immediately paid upon the entry of judgment, $2,000 Novem-
ber 1, 1903, and $2,000 November 1, 1904, with interest until paid at
7 per cent. per annum; defendant to be exonerated from all obliga-
tions to maintain plaintiff or the minor children; plaintiff to give de-
fendant a bond in the sum of $1,000, to be approved by the court, to
insure the maintenance of the children; defendant to pay plaintiff,
during the pendency of this appeal, $50 per month, beginning with
November 1, 1902.

Bosard & Bosard, for appellant.
Guy C. H. Corliss, for respondent.
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PoLrock, District Judge (after stating the facts). The appeal in
this case calls for a trial de novo. Three questions are presented
by the record. First. Does the testimony sustain the findings and
conclusion that a decree should be granted to plaintiff? Second. If
it does, can the court, under our statute (section 2761, Rev. Codcs
1899), grant alimony in a gross sum? Third. If it can, was the
amount fixed by the lower court excessive?

1. We have carefully examined the record, covering, as it does, 240
pages, and are of the unanimous opinion that the findings and con-
clusions of the lower court upon the merits should be sustained. It
would subserve no useful purpose to discuss this voluminous ab-
stract at length, and spread upon a permanent record unfortunate
family relations. Suffice it to say that the mother’s testimony is fully
corroborated by that of four of the older children. Against these
statements is the unsupported testimony of the defendant, and in his
testimony he did not positively deny many of the accusations made,
but seemed to rest content upon the fact that he had apologized for
his foul words and deeds. The testimony shows that defendant fre-
quently called his wife a whore, a bitch, and other vile and appro-
bious epithets; swore at her, and made threats against her of bodily
injury, all of which have taken place in the presence of the children.
His treatmrent of her, also, when sick and caring for sick children,
can only be accounted for by believing the defendant unresponsive
to all those finer feelings which control the average man in dealing
with his family and those he loves. We are agreed that the defen-
dant’s conduct produced grievous mental suffering upon the part
of the plaintiff, and was of such a character as clearly, under the
statute (section 2739, Rev. Codes 1899), as well as the adjudicated
cases in this and other states, to warrant the court in granting the
decree. Mahnken v. Mahnken, 9 N. D, 191, 82 N. W. 870, and cases
cited.

2. Can alimony be allowed in a gross sum? Counsel for defend-
ant stoutly insist that it cannot. It is conceded that whatever power
the court has is derived from section 2761, Rev. Codes 1899, which
reads as follows: “When a divorce is granted for an offense of the
husband, the court may make such suitable allowance to the wife
for her support during her life or for a shorter period as the court
may deem just; and when such divorce is granted for the offense
of either the husband or wife, the court may compel such husband
to provide for the maintenance of the children of the marriage, hav-
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ing regard to the circumstances of the parties respectively; and the
court may from time to time modify its orders in these respects.”
This section, so far as the point here involved is concerned, is the
same as section 73, Civil Code, 1877, Dakota T., adopted January 12,
1866, and is identical with section 73 of the Field Code, reported for
adoption in New York, February 13, 1865. Counsel for defendant,
in their oral argument, contended that when reported in New York
for adoption section 73 of the Field Code merely embodied the com-
mon law of that state, and that under the common law of New York
a gross sum was not allowable. They further contend that in statcs
where a gross sum has been granted it was alone by authority of ex-
press statutes, except in the states of California and South Dakota.
Their conclusion is that, having adopted the Field Code, we shouid
be controlled by the decisions of the New York courts made prior to
the adoption of the Field Code in Dakota Territory. In this discus-
sion it ought to be remembered that in the state of New York, at
the time of the preparation of the Ficld Code, as now, the only cavse
for a divorce a vinculo was adultery. It was, however, provided that
for certain other causes, such as extreme cruelty, etc., a bill of separ-
ation a mensa et thoro could be maintained. When we adopted our
statute, the causes for an absolute divorce were increased, and many,
if not all, of the causes for a separation as found in the Field Code
were united under one head as causes for an absolute divorce. Sec-
tion 73, Field Code, with reference to alimony, was adopted by our
territorial legislature unchanged. In the state of New York a decree
of separation did not per se affect the question of property between
the parties. The wife lost none of her rights of dower, and the
‘whole theory of the law looked to ultimate reunion of the parties.
Such results could not be hoped for if the property was permanently
divided. Alimony, under such conditions, was the allowance which
a husband, by order of the court, paid to his wife, living separate
from him, for her maintenance, and was generally made payable
monthly, quarterly or vearly, as the court considered best for all
parties concerned. Our attention has not been called to any case
nor have we been able to discover any, from New York, prior to the
Field Code, which decided that in cases of a divorce a winculo a
gross sum could not be allowed. Counsel for defendant bases his
contention that a gross sum was not allowed in New York upon the
authority of Burr v. Burr, 10 Paige (N. Y.) 20-37;Id., 4 L. Ed. 872.
This case was a separation “a mensa et thoro,” not a divorce “a vin-
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culo.” The vice chancellor said: ‘“The remaining question is as to
the amount of alimony to which the complainant is entitled. Sec-
tion 54 enacts that, upon decreeing a separation, the court may make
such further decree for the suitable support and maintenance of the
wife by the husband, or out of his property, as may appear just and
proper. Section 56 allows a decree for a separation to be revoked
on a reconciliation of the parties, under such regulations and re-
strictions as the court may impose. * * * T find no case where
the chancellor, or any other court, has directed a sum in gross to
be paid the wife. There is a looseness of expression in the marginal
note to some of the cases and in some of the opinions which give
countenance to the claim set up by the complainant. But the cases
themselves do no sustain it. I think it has been shown that the claim
to a gross sum is incompatible with some of the provisions of the
statute, where, as in this case, the claim arises out of a limited di4
vorce.” (The italics are ours.) The chancellor, in rendering the
final decision (at page 3%), says: “Whether the court in such cases
is authorized to award a gross-sum to the wife, instead of an annual
allowance, it is not necessary in this case to consider; for it will be
more beneficial to the complainant to have a liberal quarterly allow-
ance for life than any gross sum which the court would think it
proper to give, and which gross sum, in case of her death in the life-
time of the husband, might belong to him, under the statute of dis-
tributions.” So that, under the ruling of the chancellor in the case
relied on, it was not decided, even in a case of separation, that a gross
sum could not be allowed.

A careful examination of the decided cases in New York also
shows that when a divorce a winculo was granted the courts awarded
such alimony as was deemed just and reasonable. This power
was conceded in Peckford v. Peckford, 1 Paige (N. Y.) 274, 2 L.
Ed. 644, decided in 1828, where the chancellor says; “The usual
course in such cases is to order a reference to ascertain by the re-
port of a master the value of the defendant’s property, and what
would be a suitable allowance.” And again, after finding the value
of the property to be $12,000, said: “If the wife had been perfectly
discreet, provident, and submissive to her husband, I should have
allowed her half this property.” In Lawrence v. Lawrence, 3
Paige (N. Y.) 267, 3 L. Ed. 148, decided in 1832, which was an
action for a separation, the chancellor says: “The proportion of the
husband’s property or income which is allowed to the wife as ali-
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mony, either pendente lite or after the termination of the suit, is in
the discretion of the court. And in fixing upon the amount which
is proper to be allowed the court must take into consideration the
nature of the husband’s means, the situation of the parties in society,
the amount of the husband’s income, and whether the same is de-
rived from property already acquired or from his own personal and
daily exertions. It is also proper for the court to take into consider-
ation the question whether there are or are not children or other rela-
tives of the husband who have claims upon him for sustenance or
education. * * * Where the amount of the estate is consider-
able, it is usual to allot the wife for permanent alimony from one-
fourth to one-half thereof, where she is not to have the custody of
the children of the marriage.”

The diligence of counsel for defendant makes it possible to see
at a glance, in his brief, the statutes of the several states of the Un-
ion which in express language permit courts in case of a divorce to
grant a gross sum, if, in their discretion, the same is deemed proper.
Those mentioned are Massachusetts, Wisconsin, Indiana, Kentucky,
New Hampshire, Illinois, Michigan, Connecticut, Iowa, Ohio, Mis-
souri and Vermont. In none of these has the Field Code been
adopted, nor was the precise language of section 73 (found in section
tion 2761, Rev. Codes 1899) with reference to alimony’; although it
is apparent that the principle laid down in the New York cases above
cited was approved. It may be profitable to inquire why this unan-
imity of statutory language upon the question of permitting a gross
amount to be allowed exists in the several states named. A divorce
a vinculo is a final winding up of the relation existing between man
and wife. It is an absolute breaking of all marital ties. The chain
which has bound the parties together is broken ; the effect of which,
to use the language of our statute, is “to restore the parties to the
state of unmarried persons.” Section 2736, Rev. Codes 1899. What
could be more humiliating to the wife than to be constantly placed as
a pensioner upon the bounty of a man who had destroyed her happi-
ness, subjected to his insults, and reminded each month, quarter or
year of past misfortunes; caused frequently to resort to legal pro-
ceedings to secure her stipend, and made the unhappy recipient of 2
furid which, upon each recurring payment, the husband will take oc-
casion to remind her is not her own? It would be likewise irritating
to the husband, provocative of strife, and in the end destroy his com-
fort and repose to feel that the debt incurred would end only with
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«death. Private interest and public policy unite in saying that in the
majority of cases such a winding up of the affairs of the parties
should be made as will reduce to the minimum the evils of the dis-
solution. This, in many cases, can be better done by the allowance
-of a gross sum. Does, then, the wording of our statute permit such
an allowance? In eur opinion, a fair interpretation of the section
leaves it for the qourt to decide what is right and proper for the
particular case in hand. It says: “The court may make such suit-
able allowance to the wife for her support during her life or for a
shorter period as the court may deem just.” Counsel contend that the
use of the word “allowance” negatives the idea of a gross sum. Web-
ster defines an allowance as “that which is allowed; a share or por-
tion allotted or granted; a sum granted as a reimbursement ; a boun-
ty; an appropriation for any purpose; a stated quantity, as of food
or drink.” It would appear, therefore, that, if we should rest our
<onstruction upon the language of the section in question, and omit
the reason of the rule, the conclusion of counsel for defendant could
not be followed.

But we are not without authority in the matter. The only states
having our statute, both taken from the Field Code, Section 73, are
South Dakota and California, and their supreme courts have decided
that under it a gross sum can be allowed. In the case of Williams
v. Williams, 6 S. D. 295, 61 N. W. 38, the court says: “The appel-
1ant also contends that the court had no authority to award alimony
payable in one sum, instead of payable monthly or annually. But
we are of the opinion that our statute fully authorizes the court to
render the judgment complained of. The statute reads as follows:
‘Where a divorce is granted for an offense of the husband, the court
may compel him to provide for the maintenance of the children of
the marriage, and to make such suitable allowance to the wife for
her support during her life, or for a shorter period, as the court may
deem just, having regard to the circumstances of the parties res-
pectively; and the court may from time to time modify its orders
in these respects.” Comp. Laws 1887, section 2584. The California
Civil Code contains identically the same section, and in Robinson
v. Robinson, 79 Cal. 511, 21 Pac. 1095, the question was presented
and fully considered. In that case the court says: ‘The question is,
had the court the power, under this section, to require a gross sum
to be paid to the plaintiff for her support? We think the language
broad enough to confer this power. It will be observed that the al-
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lowance may be for the wife's support during her life, and there is
nothing limiting it to periodical payments. If it were so limited, it
would be possible, where no security had been required, for the hus-
band to dispose of all his property, and then go away or die, and
thus defeat the allowance altogether. And this has been the practical
construction of similar statutes in many other states.’ In Burrows
v. Purple, 107 Mass. 432, Mr. Justice Gray, speaking for the court,
says: ‘This court has long been vested, by successive statutes, with
authority, upon granting to a wife a decree of divorce, either from
bed or board or from the bond of matrimony, to allow her reason-
able alimony out of her husband’s estate. And the practical con-
struction of these statutes has always been that such alimony might,
at the discretion of the court, be ordered to be paid in one gross sum,
instead of being made payable at stated periods. In many other
states, also the word “alimony” is commonly used as equally appli-
cable to all allowances, whether annual or in gross, made to a wife
upon a decree of divorce under similar circumstances’—citing Par-
sons v. Parsons, 9 N. H. 309, 32 Am. Dec. 362; Whittier v. Whit-
tier, 31 N. H. 452 ; Buckminster v. Buckminster, 38 Vt. 248, 88 Am.
Dec. 652; Piatt v. Piatt, 9 Ohio, 37; Hedrick v. Hedrick, 28 Ind.
291; Wheeler v. Whecler, 18 111. 39 ; and Jeter v. Jeter, 36 Atl. 391.”

3. Was the amount fixed excessive? We are of the opinion it
was not. It must not be forgotten that the plaintiff did as much for
the accumulation of the property as the defendant. The evidence
certainly warrants that conclusion. The mother also must have the
care and custody and incur the responsibility of bringing up and
educating the three minor children. To secure the performance of
this obligation by her, the trial court required her to give a bond in
the sum of $1,000. We think the evidence fully justifies the finding
of the lower court that the defendant has property worth $14,000,
and is also carrying on a business, the income from which is ample
for his own support. The lower court had before him all the wit-
nesses in this case, and therefore had special advantages for judging
of their credibility, and has arrived at what seems to us from the
record a fair and equitable allowance to the wife out of the joint
estate,

The judgment appealed from is affirmed.

Young, C. J., and MorGaN, J., concur. COCHRANE, J., having
been of counsel in the court below, took no part in deciding the case;
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CHARLEs A. PoLrLock, Judge of the Third Judicial District, sitting
in his stead.
(94 N. W. Rep. 767.)

J. W. Ross z. ALVIN ROBERTSON.
Opinion filed April 25, 1903.
Reduction of Verdict—New Trial.

The trial court has authority to order a reduction of the verdict of a
jury which he considers excessive, and to require the prevailing party
to accept the reduced amount, or submit to a new trial.

Granting New Trial Discretionary.

The granting of a new trial because of the insufficiency of the
evidence to justify the verdict, when there is a substantial conflict in the-
evidence, rests in the sound legal discretion of the trial court. This.
discretion will not be disturbed, except in cases of abuse.

Appeal from District Court, Grand Forks County; Fisk, J.

Action by J. W, Ross against Alvin Robertson. Verdict for plain-
tiff. From an order granting a new trial, plaintiff appeals.

Affirmed.

B. G. Skulason, for appellant.
Bosard & Bosard, for respondent.

CocHRANE, J. The issue in this case is as to the value of services.
rendered by plaintiff, an architect, in the preparation or reproduction
of plans, specifications, and detail drawings for a dwelling house for
defendant. This value depends largely upon the consideration
whether plaintiff was the originator of the particular design, or
whether he copied certain plans, specifications, and drawings left
with him by defendant as models; making only such changes as
would be necessary for a house five feet longer and one foot wider
in the main part, and one foot narrower in the rear, than the one:
called for in the models furnished him, with some changes in the lo-
cation of partition walls. The specifications and blue prints of draw-
ings left with plaitniff as models were offered and received in evi-
dence; also the specifications and blue prints from drawings made
by plaintiff under his employment. These were examined and com-
pared by the trial court before making the order from which this.
appeal was taken, Besides the parties, but one witness (De Remer,.
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an architect) was sworn and examined, first for the plaintiff and
then for defendant. A review of the evidence can serve no good
purpose. It is sufficient to here state that there was a conflict in the
testimony. A verdict was returned in plaintiff's favor for $241.83,
and judgment was entered thereon. Defendant moved for a new
trial ; specifying, among other grounds therefor, that the evidence
was insufficient to justify the verdict. The trial court, upon hearing,
ordered that the verdict and judgment be modified and reduced to
the sum of $063.49 and costs, and directed that plaintiff file his writ-
ten election to accept such reduction, else the verdict and judgment
would be set aside, and a new trial granted. Plaintiff refused to
:accept the reduction. This appeal is from the order granting a new
trial. Appellant assigns error upon the reduction of the amount of
‘the verdict, and the requirement that he accept a reduced amount in
full satisfaction of his claims, or submit to a new trial.

The power of the court to require a remittitur in a proper case is
not challenged, but it is claimed that the court abused its discretion
in requiring it in the state of the evidence in this case; that, properly
‘interpreted, the evidence in support of the jury’s verdict was uncon-
tradicted. For the same reason, appellant insists that the order
-granting a new trial for insufficiency of the evidence was so palpably
wrong as to require a reversal by this court. We do not so view
the case. After a careful reading of the evidence, and comparison of
‘the exhibits, we conclude that the case was a proper one for the
‘trial court to exercise its discretion upon in each of the particulars
in which its action is challenged. There was no abuse of discretion.
Patch v. Railway Co., 5 N. D. 55,63 N. W. 207; Gul/l River Lumber
Co. v. Elevator Co., 6 N. D. 276, 69 N. W. 691 ; Dinnie v. Johnson,
8 N. D. 153, 77 N. W. 612; Pengilly v. J. I. Case Threshing Machine
Co., 11 N. D. 249, 91 N. W. 63.

This disposes of the case, and renders a consideratirn of other
-assignments unnecessary. The order appealed from is affirmed.

All concur.

(94 N, W, 765.)
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S. A. IRELAND 7. LILLIAN ADAIR,
Opinion filed April 25, 1903,

Levy on Property Incapable of Manual Delivery—Notice.

1. A levy upon personal property incapable of manual delivery, under
a warrant of attachment, must be made in strict compliance with sub-
division 4, section 5632, Rev. Codes. To impound a debt or demand
due to the defendant, a copy of the warrant of attachment, and a notice
showing the property attached, must be delivered to and left with the
person against whom the demand exists.

Contents of Sheriff's Return.

2. The sheriff’s return upon a warrant of attachment must set forth
the acts performed in the execution of its mandate, so that the court
may decide upon its sufficiency. The presumption is that the sheriff, in
his return, has stated all acts done by him toward effecting a levy.

Jurisdiction—Void Judgment.

3. The judgment entered in this case is void for want of jursidictionr
in the court to enter it; it appearing from the judgment roll that no
property was attached, that the defendant was not a resident of the state,
was not served with summons, and did not voluntarily appear in the
action.

Appeal from District Court, Ransom County; Lauder, J.

Action by S. A. Ireland against Lillian Adair. Judgment as en-
tered as by default. Defendant appeals.

Reversed.

Ball, Watson & Maclay, for appellant.

Complaint is not properly verified since its matter could not be
with the personal knowledge of plaintiff's attorney; and so far as
affidavit of verification states, that he “believes it to be true,” it car-
ries no force, since none of the matters contained in such complaint
is alleged upon information and belief. The verification does not
comply with section 5281, Rev. Codes. Oelbermann et al. v. Ide, 68
N. W. Rep. 393. There being no valid levy of a writ of attachment,
the Court acquired no jurisdiction. Judgment in such a case has no
force, other than it may be satisfied out of the property attached.
Cooper v. Reynolds, 77 U. S. 308, 19 L. Ed. 931. Under section
5362, sub-div. 4, the sheriff must serve on the person holding prop-
erty of defendant, a notice specifying the property attached ; and the
lien of the attachment exists only from the time that levy is made in
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accordance with that provision. Sheriff must file the inventory pro-
vided in such section within twenty days from the time of the seizure.
Clark v. Goodridge,.41 N. Y. 210; O’Brien v. Ins. Co., 56 N. Y. 52;
Hamilton v. Hartinger, 64 N. W. Rep. 502; Siouxr Valley State
Bank v. Kellogg, 46 N. W. Rep. 859. The affidavit for publication
was fatally defective. It did not state defendant’s residence, nor
show that it was unknown. Sec. 5254 Rev. Codes. Ricketson v.
Richardson, 26 Cal. 153 ; Ligare v. California South. R. Co., 76 Cal.
610, 18 Pac. 777; Appendix, 1 Dak. 479, 480. Abell v. Cross, 11
Ia. 171; Hodson v. Tibbets, 16 Ia. 97. Affidavit is defective in that
it has no venue. Appendix, 1 Dak. 485.

T. A. Curtis and F. S. Thomas, for respondent.

The object of a verification is to insure good faith in the aver-
ments of the parties, and need not pursue the exact language of the
Code. Patterson v. Ely, 19 Cal. 28. Verification is no part of the
pleading and not necessary to give the Court jurisdiction. George
v. McAvery, 6 How. Pr. 200; Johnson v. Jones, 2 Neb. 136. Ob-
jection to verification cannot be raised for the first time in the Su-
“preme court. Kwuhland v. Sedgwick, 17 Cal. 123. Under Rev. Codes,
section 5281, a verification of a pleading to compel verification of sub-
sequent pleadings, does not apply to a complaint verified to obtain
an attachment under section 5356, Rev. Codes. Sioux Valley State
Bank v. Kellogg, 46 N. W. Rep. 859. Receipting for personal prop-
erty attached under subdivision 4 of section 5362, Rev. Codes, waives
notice required by the section. Foster v. Davenport, sheriff et al., 80
N. W. Rep. 403. An affidavit alleging that the defendant is a non-
resident of the state is sufficient to obtain an order for publication.
Byrne v. Roberts, 31 Ia. 319. Dornillard v. Whistler, 29 Ind. 532.
The sheriff made diligent seach and inquiry to serve summons on
defendant and was unable to find him in Ransom county, N. D. Af-
fidavit and return show sufficient proof to give the Court jurisdiction.
D. Marx v. William M. Ebner, 180 U. S. 314, 45 L. Ed. 54%. -
Amendment of affidavit stating place of defendant’s residence may
be properly made, and when not called to the attention of the court
below, appellate court should allow it. Hogue v. Corbit, 156 TIl.
540, 41 N. E. Rep. 219; Kuhland v. Sedgwick, 17 Cal. 123. In
most jurisdictions it is presumed that officers act within their juris-
dictions, and while proper to prefix the venue, its omission is nut
fatal. Reavis v. Cowell, 56 Cal. 588; Stone v. Williamson, 17 Il
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App. 175; Baker v. Agricultural Land Co., 61 T’ac. 412: Young v.
Young, 18 Minn. 90; Merriam v. Coffee, 16 Neb. 450; State v.
Hemming, 3 S. D. 492 ; Ormsby v. Ottman, 85 Fed. 492.

CocHRANE, J. This action was to recover the amount of a running
account. An affidavit for attachment, containing the statutory re-
quirements, was made, and the proper undertaking for attachment
was given and approved. All papers were filed in the office of the
clerk of the district court of Ransom county. A warrant of attach-
ment, in proper form, was issued and delivered to the sheriff of the
county, who made the following return of his procedure under the
warrant: “I, A. C. Cooper, as sheriff of the county of Ransom,
state of North Dakota, certify that the summons, affidavit of attach-
ment, undertaking on attachment, and warrant of attachment herein
came into my hands for service on the 5th day of July, 1902; that I
served the same upon C. E. Pearson and Gilbert La Du, as executors
under the last will and testament of James Adair, deceased, by leav-
ing with them a true and correct copy of the same; that C. E. Pear-
son and Gilbert La Du, as executors of the last will and testament
of James Adair, deceased, certify under their hands and seals that
they hold a sum of money, to wit, $500, belonging to Lillian Adair,
defendant.” Nothing further appears from the judgment roll to
have been done by the sheriff in execution of his warrant, or in ful-
fillment of the directions of sections 5631, 5632, 5381, Rev. Codes.
Before the issuance of this warrant of attachment, an affidavit for
publication of summons was made by plaintiff’s attorney, in which
it was stated that the defendant is not a resident of the state; that
she has property in the state, and debts owing her from residents
thereof. The sheriff’s return upon the summons shows that defend-
ant could not be found and was unserved. The summons was pub-
lished and proof of publication made, and, on affidavit of default,
a judgment was entered for the amount claimed in the complaint,
with interest and costs. This appeal is from the judgment.

Personal service was not made upon defendant in this case, and
she did not voluntarily appear. But the jurisdiction of the court to
enter judgment, if any existed, was secured by publication of sum-
mons pursuant to the statute. The appellant assails the judgment
as void for want of jurisdiction, on several grounds.

It is wurged that there was no wvalid levy of the
attachment, and consequently no property of the defendant
was subjected to the jurisdiction of the court. The
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sheriff's return on the warrant of attachment does not
show a valid levy of the attachment upon the $500 due from Pearson
and La Du to the defendant, Lillian Adair, because the sheriff did
not serve upon Pearson and La Du a notice to the effect that he at-
tached or levied upon the indebtedness. The statute (section 5362,
subd. 4, Rev. Codes) provides that a levy under a warrant of attach-
ment must be made upon personal property not capable of manual
delivery by leaving a copy of the warrant and a notice showing the
property attached with the person holding the same, and if it consists
of a demand other than bonds, promissory notes, and instruments.
for the payment of money, the copy of the warrant and notice show-
ing the property attached must be left with the person against whom
it exists. The lien of the attachment is effectual from the time such
levy is made. The property here sought to be subjected to the lien
of the attachment was a debt due to the defendant, and, under the
imperative requirements of the statute, could only be attached in the
method indicated. The proceedings by attachment are statutory and
special, and the provisions of the statute must be strictly followed,
or no rights will be acquired thereunder. Rudolph v. Saunders,
(Cal.) 43 Pac. 619; Courtney v. Bank, 154 N. Y. 688, 49 N. E. 54;
4 Cyc. 583, 589. Section 5381, Rev. Codes, requires the sheriff,.
when the warrant of attachment has been fully executed, to return
the same, with his proceedings thereon, to the court in which the ac-
tion was commenced. It is his duty to state in his return what acts e
performed in the execution of the warrant, so that the court may de-
cide upon its sufficiency. We must therefore assume that in his re-
turn the sheriff stated all he did toward effecting a levy. Sharp v.
Baird, 43 Cal. 577; Watt v. Wright (Cal.) 5 Pac. 91; Rudolph v.
Saunders, (Cal.) 43 Pac. 619. The sheriff’s return in this case does
not show even a substantial compliance with the statute. It does not
disclose the service upon Pearson and La Du, or either of them, of a
notice showing the property levied on. This is fatal to the. attach-
ment. In Clarke v. Goodridge, 41 N. Y. 213, the court, in constru-
ing a statute much like our own, said: “In executing the attachment
upon the other kind of property, the sheriff is directed to leave a cer-
tified copy of the warrant of attachment with the head or agent of
the corporation, or with the individual holding such property, with
a notice showing the property levied on. * * * Those words
were intended to perform an office, and by them the levy is confined
to the items specified in the notice.” Wilson v. Duncan, 11 Abb.
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Prac. 3; O’Brien v. Ins. Co., 56 N. Y. 52; Courtney v. Bank, 154 N.
Y. 691, 49 N. E. 55. In the last case the following language is used :
“The delivery of the certified copy of the warrant must be accom-
panied with a notice showing the property attached. Neither of
these requirements can be dispensed with, and have a substantial
compliance with the statute.”” There being no lawful attachment of
property in this case, the court was without jurisdiction. Cooper v.
Reynolds, 77 U. S. 308, 19 L. Ed. 931; Hartzell v. Vigen, 6 N. D.
117, 69 N. W, 203, 35 L. R. A. 451, 66 Am. St. Rep. 589 ; Plummer
v. Hatton, 51 Minn. 181, 53 N. W. 460. The facts in this case do not
bring it within the rule declared in Foster v. Davenport (Iowa) 80
N. W. 104, cited by respondent. Pearson and La Du did not rec-
ognize the act of the sheriff as a valid levy, and the certificate that
they held $500 belonging to Lillian Adair is not equivalent to a
receipt to the sheriff that property is held by them subject to the lien
of the attachment, and to be delivered to the sheriff on demand
There is nothing shown here upon which an estoppel could be built
up in favor of the sheriff and against the executors of James Adair,
should he seek to recover from them, claiming right to possession
because of an attachment levy.

This renders a reversal of the judgment necessary, and a consid-
eration of further assignments unnecessary. The judgment appealed
fiom is reversed and declared void and of no effect. All the judges
concurring.

(94 N. W, 766.)

StATE oF NorTH DakKoTa o BENjaMINn K. CLIMIE.
Opinion filed April 28, 1903.
Information—Duplicity.

1. When the offense charged in the information includes another
smaller constituent offense, the charge of such other offense will not
render the information duplicitas.

Assault with Dangerous Weapon.

2. On an indictment or information for assault and battery with a
dangerous weapon, without justifiable or excusable cause, and with intent
to do bodily harm, as defined in section 7145, Rev. Codes, accused car
lawfully be convicted of simple assault and battery.
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Conviction.

3. An information is sufficient which sets out every ingredient of the
offense defined by statute, and in the language of the statute, together
with the identifying particulars indicated by sections 8039, 8040, and
8047, Rev. Codes.

Appeal from District Court, Griggs County; Glaspell, J.
Benjamin K. Climie was convicted of assault and battery, and ap-

peals. ’
Affirmed.

Lee Combs, for appellant.

The crime of assault and battery is no part of the offense of
assault with a dangerous weapon; the court erred in instructing the
jury that it could return a verdict of assault and battery; it further
erred in denying defendant’s motion to arrest the judgment, and
motion for a new trial, and to set aside the verdict. The court also
erred in overruling the demurrer to the information. Such errors of
the court are based upon the claim made by the defendant, that the
information states two separate offenses.

The offense alleged is assault with a dangerous weapon, and with-
out justifiable or excusable cause, with intent to do bodily harm. The
pleader then follows with an allegation of facts that tend to show
the commission of an assault and battery with a dangerous weapon,
which invalidates the information, as incorporating two separate and
distinct offenses, contrary to law. State v. Smith, 2 N. D. 515, 52
N. W. Rep. 320; State v. Marcks, 3 N. D. 532, 58 N. W. Rep. 25;
State v. Garvev, 11 Minn. 154,

Benjamin Tufte, state’s attorney, for respondent.

In the case of State v. Marcks, 3 N. D. 532, 58 N. W. Rep. 25, the
information was drawn under section 6510 Comp. Laws of 1887.
There was then no such offense as an aggravated assault and bat-
tery. The court simply held, inasmuch as a battery is not included in
an assault, an information alleging an aggravated assault and bat-
tery would be double and subject to a demurrer. The crime of simple
assault and battery is necessarily included in the charge of aggra-
vated assault and battery, defined in section 7145. Stdite v. Maloney,
7 N.D. 119, Y2 N. W. Rep. 927. An indictment for assault, assault
and battery with intent to murder must set out the assault, or assault
and battery with such accuracy as is ordinarily employved in setting
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out these charges. Enc. Pl. & Pr. Vol. 8, page 851; Miller v. State,
53 Miss. 403 ; Williams v. State, 42 Miss. 328.

CocHRANE, J. The accused was informed against by the state's
attorney of Griggs county for an assault and battery with a danger-
ous weapon, with intent to do bodily harm, and without justifiable
or excusable cause, as defined in section 7145, Rev. Codes. The
information, omitting the title, commencement, and concluding part,
reads as follows: ‘“‘Benjamin Tufte, state’s attorney in and for said
county of Griggs and state of North Dakota, in the name and by the
authority of the state of North Dakota, informs this court that here-
tofore, to wit, on the twelfth day of June, in the year of our Lord
one thousand nine hundred and two, at the county of Griggs, in the
state of North Dakota, one Benjamin K. Climie, late of the
county of Griggs and state aforesaid, did commit the crime of assault
and battery, with a dangerous weapon, in the manner following, to
wit: That at said time and place the said Benjamin K. Climie,
without justifiable or excusable cause, armed with a dangerous
weapon, and with intent to do bodily harm in and upon the person of
one George H. Lawrence, then and there being, did willfully,unlawful-
ly and feloniously commit an assault, on him, thesaid George H. Law-
rence, the said Benjamin K. Climie, then and there armed with a
dangerous weapon, and without justifiable or excusable cause,
willfully, unlawfully, and feloniously, and with said dangerous
weapon, and with intent to do bodily harm to said George H. Law-
rence, did strike and ill treat and wound in and about the head.”
The statute upon which this information was drawn reads: “Every
person who, with intent to do bodily harm and without justifiable or
excusable cause, commits any assault or assault and battery upon the
person of another, with any sharp or dangerous weapon, or who
without such cause shoots or attempts to shoot at another, with any
kind of firearm or air gun or other means whatever, with intent to
injure any person, although without intent to kill such person or te
commit any felony, is punishable by imprisonment in the peniten-
tiary not less than one and not exceeding five years, or by imprison-
ment in a county jail not exceeding one year.” Section 7145, Rev.
Codes. v
" Appellant assails this information, as duplicitous, and claims to have
saved his right to insist upon this objection on appeal by the inter-
position in proper time of a demurrer, specifying as grounds therefor
that more than one offense is charged in the information. Counsel
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for the state seek, by a preliminary motion, to eliminate from the
record in this case the demurrer to the information, because it was
not reduced to writing and signed by defendant’s counsel and filed
with the clerk before trial. Counsel for appellant insists that his
objections to the information were dictated to the stenographer be-
fore pleading and in open court; that permission was given him to
file his formal demurrer later, as of the date when his objections
were in fact made.

We will, for the purposes of this case, assume, without deciding
the motion, that the demurrer;, as required by section 8092, Rev.
Codes, was filed in proper time. Unless the demurrer was so filed,
distinctly specifying duplicity as one ground of objection, the as-
signment that the information is duplicitous could not be considered
on this appeal, as the point is waived if not taken by demurrer.
Section 8099, Rev. Codes.

Appellant insists that the information charges a felonious assault,
and also an assault and battery with a dangerous weapon, with intent
to do bodily harm, and is therefore duplicitous. An assault is neces-
sarily included as a constituent element in every assault and battery,
and of assault and battery with a dangerous weapon, with intent to do
bodily harm. While an assault is an offense, an assault followed by
a battery is also a single offense. There cannot be a battery without
an assault. At common law, an assault and battery committed at
the same time was considered as but one offense, -and could be so
charged. An assault not followed by a battery could be punished as
an offense, but if followed by a battery the assault was merged in the
battery. 1 Hawkins’ P. C. 263, c. 62, section 1; Com. v. Eaton, 15
Pick. 2Y3; Com. v. Tuck, 20 Pick. 361; State v. Reed, 40 Vt. 603;
State v. Locklin, 59 Vt. 654, 10 Atl. 464. In Com. v. Tuck, the
court, in citing the rule against duplicity, said: “It has exceptions.
Where two crimes are of the same nature, and necessarily so con-
nected that they may, and, when both are committed, must, consti-
tute but one legal offense, they should be included in one charge.”
The court then instances assault and battery as a familiar example
of the rule stated. Our statute follows this distinction. An assault
is defined as “any willful and unlawful attempt or offer, with force
or violence, to do a corporal hurt to another.” Section 7141, Rev.
Codes. “A battery is any willful and unlawful use of force or
violence upon the person of another.” Section 7142, Rev. Codes.
Every willful use of force necessarily includes a willful attempt or
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offer to use force. If the attempt falls short of actual accomplish-
ment, it is punishable, if willfully and unlawfully done; but if the at-
tempt is successful of accomplishment, and an actual battery results,
the assault and battery is by the statute described as but a single
offense. The assault is merged in the assault and battery. Section
7144, Rev. Codes. Likewise the aggravated assault and battery
with a sharp or dangerous weapon (described in section 7143, Rev.
Codes) includes within it the smaller constituent offense of simple
assault and battery; and it would be absurd to say that an informa-
tion could not charge the aggravated assault and battery defined by
this section without rendering it obnoxious to the section declaring
that the information must charge but one offense. The rule is that,
when the offense charged includes another or smaller constituent
offense, the charge of such other offense will not render the infor-
mation double. State v. Lillie, 21 Kan. 729; State v. Hodges,
(Kan.) 26 Pac. 676; Territory v. Milroy (Mont.) 20 Pac. 650;
Lawhead v. State (Neb.) 65 N. W. 779 ; Aiken v. State (Neb.) 59
N. W. 888. The statute authorizing the conviction of one accused
of any offense necessarily included in that with which he is charged
in the information is a legislative recognition of this rule. Section
8244, Rev. Codes. In the case at bar the information does not
charge simply an assault with a dangerous weapon, but an assault
and battery with a dangerous weapon. Therefore the language quoted
by counsel for appellant from the opinion in State v. Marcks, 3 N. D.
532, 58 N. W, 25, is inapplicable.  For the reasons already ex-
pressed, defendant’s objection that he could not be legally convicted
of assault and battery upon this information is without merit. State
v. Maloney, ¥ N. D. 119, 72 N. W. 927 ; State v. Montgomery, 9 N.
D. 405, 83 N. W. 873; State v. Belyea, 9 N. D. 353, 363,83 N. W. 1.

Defendant’s demurrer stated the second and further ground that
the information does not charge facts sufficient to constitute a public
offense. Defendant’s counsel does not point out wherein he consid-
ers the accusation insufficient. A comparison of this pleading with
the statute on which it is drawn will disclose the fact that the plead-
er has set forth every ingredient of the offense defined by the stat-
ute, and in the language of the statute, and also such identifying
particulars of time, place, means, party injured, and circumstance as
to fully advise the accused of the exact nature of the charge against
him. It fully answers the statutory provisions as to certainty and
sufficiency. Sections 8039, 8040, 8047, Rev. Codes.
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The judgment appealed from is affirmed. All concur.
(94 N. W. Rep. 574.)

FirsT NATIONAL BANK OF CAssELTON 7. WiLLiaM F. HoLMEs.
Opinion filed April 28, 1903.

Attachment—Service on Nonresident.

1. An attachment on real estate belonging to a nonresident was levied
in this state in 1895. An order directing that the summons be published
was procured, but the summons was never published. After publication
was ordered, the summons and complaint in the action were left at
defendant’s dwelling house in Minnesota, in the presence of a member
of his family over 14 years of age.

Held, construing section 4900, Comp. Laws 1887, making personal
service on the defendant out of the state equivalent to publication and
mailing in cases where publication has been ordered, that service by
leaving at his dwelling house, outside the state, was not personal
service, within the meaning of said section; and the failure to make
such personal service, or to publish the summons, and mail copies of
the summons and complaint to the defendant at his known address,
defeated the attachment.

Leaving at Dwelling Applies Only to Service in the State.

2. Held, further, that the provisions of section 4898, Comp. Laws
1887, providing that service by leaving at defendant’s dwelling house, in
the presence of a member of his family over 14 years of age, “shall be
taken and held to be personal service,” applies only to such service
within the state.
Appeal from District Court, Stutsman County; W. H. Winches-
ter, J.
Action by First National Bank of Casselton against William F.
Holmes. From an order dissolving an attachment, plaintiff appeals.
Affirmed.

S. B. Bartlett and Benton, Lovell & Holt, for appellant.

Under section 4993 Rev. Codes, providing that personal service
of summons must be made, or publication commenced, within thirty
days, means thirty days from the issue of the writ. Rhode Island
Hospital Trust Company v. Keely, 1 N. D. 412, 48 N. W. Rep. 341;
Taddiken v. Cantrell, 1 Hun. 710; Simpson v. Birch, 4 Hun. 315;
Waffle v. Goble, 35 How. Pr. 370. Although the return omits the
name of the member of the family with whom process was left, the
service is, nevertheless, good. Vaule v. Miller, 64 Minn. 485, 67 N.
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V. Rep. 540 ; Robinson v. Miller, 57 Miss. 237 ; Tremper v. Wright,
2 Cai. (N. Y.) 101; Shea, assignee, v. Plains Township, 7 Kulp:
(Pa.) 554; Goldman v. Teitlebaum, 10 Pa. Dist. R. 53. Bond in
attachment proceedings need not bear the endorsement of the clerk’s
approval ; such approval is evidenced by his filing it, and issuing the
warrant. Hyde v. Adams, 80 Ala. 111; Mandel v. Peet, 18 Ark.
236; State v Hesselmeyer, 31 Mo. 76; Bascom v. Smith, 31 N. Y.
595 ; Griffith v. Robinson, 19 Tex. 219; Anderson v. Kanawha, 12
W. Va. 526.

Marion Conklin and Newman, S palding & Stambaugh, for re-
spondent.

The affidavit for publication is insufficient. The statute requires
that evidential facts must be made to appear to the satisfaction of the
court by affidavit. The affidavit in question contains no facts bear-
ing upon the question, “whether the defendant after due diligence
could be found in the state.” The sheriff's return states only opin-
ions and conclusions and no facts. Under all the cases, such show-
ing is not sufficient to inform the court as to the diligence used, to
enable it to order publication. Warren v. Tiffany, 9 Abb. Pr. 66;
Waffle v. Goble, 35 How. Pr.. 356 ; Bixby v. Smith, 49 How. Pr. 50;
Wortman v. Wortman, 17 Abb. Pr. 66; Forbes v. Hyde, 31 Cal..
351; Beach v. Beach, 6 Dak. 371, 43 N. W. Rep. 701; Boethell v.
Hoellwarth, Y4 N. W. Rep. 231; Rickettson v. Richardson, 26 Cal.
149 ; Yolo County v. Knight, 70 Cal. 431, 11 Pac. Rep. 662 ; Carleton
v. Carleton, 85 N. Y. 313 ; Iowa State Sav. Bank v. Jacobson, 8 S. D.
292, 66 N. W. Rep. 453; York v. York, 3 N. D. 373, 55 N. W.
Rep. 1095. Affidavit is insufficient in that it does not
show that the defendant had property in this state subject to attach-
ment, levy and sale upon execution. Winner v. Fitzgerald, 19 Wis.
394-415; Towsley v. McDonald, 32 Barbour, 604. The alleged serv-
ice on the defendant in Minnesota is insufficient. Personal service
of a copy of the summons and complaint out of the state must mean
service on the defendant in person. Armstrong v. Brant, 21 S. E.
Rep. 634. The alleged service was made on the thirty-first day af-
ter the summons was issued. Swmith v. Nicholson, 5 N. D. 426, 67
N. W. Rep.. 296.

MorGaN, J. The appeal in this case is from an order of the dis-
trict court granting a motion to dissolve an attachment. The defend-
ant was a nonresident at the time of the issuing and levy of the writ
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of attachment. An order of publication of the summons was made,
but the summons was never published, nor a copy mailed to the de-
fendant at his home address, in the state of Minnesota. In lieu of
such publication and mailing of the summons, copies thereof and of
the complaint were left at the defendant’s residence, in Minnesota, in
the presence of a member of his family over 14 years of age. It is
claimed by the plaintiff that such service was a personal service of
the summons and complaint outside of the state, and, in consequence
thereof, that the attachment did not fail for want of such service.
In his moving papers, the defendant, appearing specially, challenges
the sufficiency of such service, and claims that the attachment should
be dissolved. The action was brought and the attachment proceed-
ings had in the year 1895, and the question whether such proceed-
ings were regular must be determined by the provisions of the Com-
piled Laws of 1887 then in force. Section 4993, Comp. Laws 1887,
provides that, when property has been attached in an action, personal
service of the summons shall be made, or publication thereof com-
menced, within thirty days. Section 4898, Comp. Laws 1887, pro-
vides the manner in which a summons may be served, and subdi-
vision 6 of said section is as follows: “(6) In all other cases to
the defendant personally; and if the defendant cannot conveniently
be found, by leaving a copy thereof at his dwelling house in the
presence of one or more of the members of his family over the age of
fourteen years. * * * Service made in any of the modes provided in
this section shall be taken and held to be personal service.” Sec-
tion 4900, supra, provides what must be done to procure an order
for the publication of the summons, and specifies the cases in which
such an order may be made. This section further provides that,
“when publication is ordered, personal service of a copy of the sum-
mons and complaint out of the territory is equivalent to publication
and deposit in the post office.” )

The question .is therefore presented whether the service made in
this case outside of the state, after an order of publication had been
made, and pursuant to it, was personal service, such as the statute
prescribes shall be the equivalent of the publication of the summons,
and deposit in the post office of the summons and complaint. The pro-
visions of the Compiled Laws relating to service of the summons in-
clude distinct provisions referring to service upon persons residing
in the state and upon persons residing outside of the state. Section
4898 refers exclusively to service on persons residing within the
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state. Section 4900 refers more particularly to persons not residing
within the state. Section 4898 alone contains the provision above
quoted in reference to service of the summons on residents by leav-
ing a copy at the dwelling house in the presence of members of the
family. This provision authorizing substituted or domiciliary serv-
ice must be held to authorize this mode of service in case of resi-
dents only. Such substituted service is not strictly personal service.
The statute provides that such service “shall be taken and held to be
personal service,” but the statute gives such substituted service the
force and effect of personal service in cases of such service within
the state only. The term “personal service” has a fixed and definite
meaning in law. It is service by delivery of the writ to the defend-
ant personally. Other modes of service may be given the force
of such service by legislative enactment. But the use of the words
“personal service,” unqualified, in a statute, means actual service
by delivering to the person and not to a proxy. Hobby v. Bunch
(Ga.) 10 S. E. 113, 20 Am. St. Rep. 301. The use of the words
“personal service” in section 4900 is without any qualification. The
section does not authorize any substitute for personal service which
shall be the equivalent of publication and mailing. Nor does section
4898 refer to personal service outside the state. These two sec-
tions (4898 and 4900) refer to different subjects, and each must gov-
ern as to the subjects included in its provisions. The provisions of
section 4900 have no application to the subjects concerning which
section 4898 treats, and section 4898 has no application to the sub-
jects concerning which section 4900 treats. Statutes regulating the
manner in which both substituted and constructive service is to be
made and jurisdiction acquired are to be strictly followed, or juris-
diction will not be acquired. The case of Armstrong et al v. Brant,
(S. C.) 21 S. E. 634, is in point on this question, and is based o1
statutes identical in all respects with the Compiled Laws, so far as
the point involved is concerned. In that case it is held that under the
Code in that state, making personal service of a summons out of the
state equivalent to publication of the summons and mailing a copy
thereof to a nonresident defendant, is not sufficiently complied with
by levying an attachment on land within the state belonging to a non-
resident defendant, and leaving a copy of the summons at his place
of residence, out of the state, in his absence, without publishing the
summons, and that the Code of Civil Procedure, providing that the
summons may be served by delivering a copy thereof to any person
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of discretion, residing at the residence of defendant, ap-
plies only to service on a person within the state. See also
Mayer v. Cook, 12 Wis. 335. The appellant relies upon the
case of Rhode Island Hospital Trust v. Keeney, 1 N. D. 411. 48 N.
W. 341, as decisive of this question. In that case the question in-
volved was whether there was a personal service of the summons up-
on the defendant out of the state. The summons had been mailed to
her out of the state, and the sealed envelope containing the summons
was handed to her by her husband. This was held not to be per-
sonal service. What was said in that case, on which appellant relies
in this case, was applicable to the facts of that case, but we fail to
see wherein it can be taken as authority for holding that domiciliary
or substituted service is permissible out of the state after publication
has been ordered. The question involved in that case is not at all
involved in this case.

As there was no personal service out of the state, nor any publica-
tion and mailing of the summons after publication was ordered, nor
a general appearance, the attachment failed, because not followed by
one of these jurisdictional requisites.

The order appealed from is affirmed. All concur.

(94 N. W. Rep. 764.)

B. S. BRYNJOLFSON v. ANDREwW OSTHUS, et al.
Opinion filed May 5, 1903.
Appointment of Receiver—Effect on Insolvent Corporation.

1. The appointment of a receiver for an insolvent corporation has the
legal effect of suspending its right to exercise its corporate functions,
and thereafter the officers of such insolvent corporation are without
authority to make valid transfers of the corporate assets.

Property of Insolvent Corporation Passes to Receiver on His Appointment.

9. Upon the appointment of a receiver for an insolvent corporation,
the title and right of possession of its property pass by operation of
law to the receiver, as an officer of the court, for the use and benefit
of its creditors.

Collateral Attack.

3. An order appointing a receiver, made by a court having jurisdic-
tion of the person and subject-matter, cannot be attacked collaterally.
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Promissory Note Prima Facie Evidence of Ownership Thereof.

4. The introduction in evidence by plaintiff of a negotiable promis-
sory note, properly indorsed, establishes prima facie his ownership-
thereof.

Transfer of Note Carries Mortgage With It.

5. In this state a transfer of a promissory note carries with it a
mortgage securing it, and in an action to foreclose the mortgage the
want of a formal written assignment of the mortgage will not defeat
the foreclosure action.

Acts of Officers of Defunct Corporation After Appointment of Receiver.

6. In an action to foreclose a real estate mortgage securing a promis--
sory note payable to the Bank of Minot, which said note was purchased
by the plaintiff from the receiver of that corporation, and in which
plaintiff’s ownership of the note is placed in issue, it is held that the
title of the note secured by said mortgage passed from said bank to
the receiver upon his appointment, and, by a subsequent sale of the
assets of the defunct corporation, to this plaintiff. Held, further, that
a certain warranty deed of the land covered by the mortgage, executed
by the president of the corporation before its insolvency, but delivered
after its insolvency, did not opcrate as an equitable assignment’ of the
mortgage, for the reason that, when the delivery of the deed occurred,
the title to the note had already passed to the receiver, and for the
further reason that at that time the president of the defunct bank had
no authority to make such delivery. '

Appeal from District Court, Ramsey County; John F. Cowan, J.

Action by B. S. Brynjolfson against Andrew Osthus and others..
Judgment for plaintiff. Defendants appeal.

Affirmed.

M. H. Brennan, for appellant.

A sale under a void foreclosure of a mortgage, has the effect of as-
signing the mortgage to the purchaser at such sale, and a sale by him
has also the effect of assigning the mortgage. Salvage v. Haydock,
44 Atl. 696, 68 N. H. 684 ; Smithson Land Co. v. Brautigan, 47 Pac.
434, 16 Wash. 174; Anderson v. Minnesota Loan & Trust Co., 68
Minn. 491; 71 N. W. Rep. 665; Stillman v. Rosenberg, Y8 N. W,
Rep. 913; Sawyer v. Baker, 77 Ala. 461; Johnson v. Sandhoff, 14
N. W. Rep. 889, (Minn.); Rogers v. Benton, 38 N. W. Rep. 765
(Minn.) ; Grosvenor v. Day, 1st Clark Ch. 109 (N. Y.); Hoffman
v. Harrington, 33 Mich. 392; Slallings v. Thomas, 18 S. W. Rep..
184 (Ark.)
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The record of an unrecorded instrument, in the office of the regis-
ter of deeds, is not evidence, when objected to, without proof first of-
fered, that the instrument was not in possession of the party producing
the record. Rev. Codes, 1899, section 5696 ; Am. Mtg. Co. of Scotland
V. Mouse River Live Stock Co. et al., 10 N. D. 290, 86 N. W. Rep.
965. The grantee in fee may deny that his grantor had any title.
Mitchell v. Chisholm, 58 N. W. Rep. 873, (Minn.); Wenzell v.
Schultze, 100 Cal. 250, 34 Pac. 696; Roland v. Williams, 23 Ore.
515, 32 Pac. 402. An instrument having no grantor, and nothing
in the body thereof from which one can be inferred, is not effective
as a conveyance. Agricultural Bank of Miss. v. Rice, 4 How. 225;
Batcheldor v. Brereton et ‘al., 112 U. S. 396, 28 L. Ed. 748 ; Allen
v. Allen (Minn.), 51 N. W. Rep. 470; Devlin on Deeds, section 196.

Newman, Spalding & Stambaugh, for respondent.

The note and mortgage in suit, were the property of the plaintiff,
:at the commencement of the action. Being the property of the in-
solvent corporation at the time of the appointment of a receiver, it
passed to such receiver by virtue of such appointment, and the stat-
ute. Rev. Codes 1899, Sec. 5406 ; Atty. Gen. v. Atlantic Mutual
Ins. Co., 100 N. Y. 279, 3 N. E. Rep. 193; Morgan v. R. R. Co., 10
Paige Ch. 290; Atty. Gen. v. Ins. Co., 28 Hun. 360. Affirmed 93 N.
Y. 630 ; Receivers of Corporations (Gluck & Becker) c. 1, section 5;
‘Osgoodv.Maguire, 61 N.Y. 524 ; High on Receivers, section136. Up-
on the appointment and qualification of the successor of said receiver,
the title in like manner passes to such successor. Atty. Gen. v. Ins.
Co., 28 Hun. 360 supra. The assignment of the note and mortgage
from the receiver to the plaintiff was admissible in evidence with-
out further proof. Ch. 145 of Laws of 1901. Exhibits 2, 3, 4, 5, and
6 are competent and admissible without further proof. Greenleaf on
Ev. 501, 2, 3, and 7. State Bank of Minot was a proper party defend-
ant on account of the imperfection of the assignment from it to
Sherman of the note and mortgage in suit. Holdridge v. Sweet, 22
Ind. 118; Wiltsie on Mortgage Foreclosure, section 179. The making
«of the note and mortgage being admitted, their possession by plaintiff
:and production on the trial established the title in him. Abbott Trial
Ev. 1. Ed. 389 ; Chambers Co. v. Clews et al., 21 Wall. 317, 88 U. S.
1%, 22 L. Ed. 517.

A judgment in a former action is conclusive only as to grounds
.covered by it. Bigelow on Estoppel, 122. Judgment in former ac-
tion cannot be attacked collaterally. 1 Black on Judgments, sections
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245, 246. Receiver of Corporation, Sec. 8. Nor can it be attacked
on the ground that it was collusive and fraudulent, no fraud or col-
lusion being pleaded. 1 Black on Judgments, Sec. 295.

Young, C. J. This is an action to foreclose a mortgage upon 160
acres of land situated in Ramsey county. The mortgage was execut-
ed and delivered by Andrew Osthus to the Bank of Minot on Janu-
ary 25, 1888, and was given to secure his promissory note for $997,.
of even date therewith, payable to said bank, which said note, by
its terms, became due on January 25, 1893. The plaintiff rests his.
claim of ownership of the note upon a purchase of all the assets.
of the Bank of Minot from the receiver. The complaint, in addition
to the usual averments of a foreclosure complaint, avers that “the de-
fendants, Andrew Osthus, Bank of Minot, A. B. Guptill as receiver
of the Bank of Minot, Edgar Anderson, T. A. Luros, Hannah Lur-
os, Ernest Anderson, Lorina Anderson and F. C. Sherman, have, or
claim to have, some interest in or lien upon said mortgaged prem--
ises, or some part thereof, which interest or lien is subsequent and
inferior to the interest or lien of plaintiff’s said mortgage.” The:
Bank of Minot, the original mortgagee, and F. C. Sherman, who ap-
pears to have owned the note in suit at one time, did not answer..
It is alleged in the complaint, and admitted by the answers filed by
the five contesting defendants, that no part of the principal or interest
secured by the mortgage has been paid. The execution and delivery
of the note and mortgage are also admitted. The contesting defend-
ants deny that the plaintiff is the owner of the note, and claim that
the title thereof, and of the mortgage securing it, passed from the
Bank of Minot to Eliza V. Hoffman, and from her to the defendants,
Annie Anderson and Hannah Luros, through an equitable assign-
ment. The trial court gave judgment in favor of plaintiff, as
prayed for in his complaint. The five contesting defendants, above .
named, have appealed from the judgment, and demand a trial de
novo in this ccurt.

With the exceptions to be hereafter noted, the facts upon which
the case turns are not in dispute, and may be stated as follows: On
January 25, 1888, Andrew Osthus, who was then the owner of the:
fand in question, gave the mortgage in suit to the Bank of Minot,
and the same was duly recorded in Book I, page 12, of Mortgage
Records of Ramsey county.. On November 8, 1888, the Bank of
Minot transferred the note to F. C. Sherman, and at the same time
executed and delivered to him a purported assignment of the mort-
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gage, in which no assignor was named. On February 8, 1892, the
said F. C. Sherman transferred the note back to the Bank of Minot,
and executed and delivered to it a purported assigmment, in which
the mortgage attempted to be assigned was described as being re-
«corded in Book K of Mortgages, p. 276, 277, instead of in Book I,
at page 12. Thereafter the Bank of Minot attempted to foreclose the
mortgage, under the power of sale contained therein, by advertise-
ment ; and at the sale on the 25th day ob April, 1892, the land was
struck off to said bank, and a sheriff's certificate issued to it, and on
September 18, 1894, a sheriff’s deed was issued on said sale to said
bank. Subequent to the sale, and prior to the issuance of the sher-
iff's deed, towit, on June 7, 1893 the Bank of Minot became insol-
vent ; and on the last named date R. S. Lewis was appuinied receiver
thereof by the district court of Cass county in an action pending in
that court. In December of that year, Lewis was succeeded by A.
B. Guptill, as receiver. In February, 1898, the district court of Cass
.county made an order authorizing the sale of the assets of the saic
insolvent bank, and on the 14th of that month all of the assets were
sold to the plaintiff, and thereafter the sale was confirméd by the
court. In September, 1898, the plaintiff in this action instituted an
action in the district court of Ramsey county to recover the possession
of the land covered by the mortgage, alleging that he was the owner
thereof ; resting his claim of title and right of possession upon a
warranty deed executed and delivered to him by A. B. Guptill, the
receiver. In that action Edgar Anderson, T. A. Luros, Hannah Lur-
os and Annie Anderson, who are, with the exception of Andrew
‘Osthus, the sole contesting defendants in this action, were made de-
fendants. The trial court held that the foreclosure of the mortgage
by the Bank of Minot was invalid, as well as the sheriff’s certificate
- and sheriff’s deed issued on said foreclosure sale, and that consequent-
1y the receiver of said bank had no title to the land to convey, and
entered judgment dismissing the plaintiff’s action. So far, there-
fore, as the four defendants who were parties to that action are con-
cerned, the invalidity of that foreclosure is rcs judicata, and the mort-
gage must be held, as to.them, to have had the status of an unfore-
closed mortgage at the date when the Bank of Minot became insol-
vent and the receiver was appointed.

It is plaintiff’s contention that the title and the right of possession
-of this note passed to the receiver from the bank upon his appoint-
ment, and that through the subsequent sale by the receiver to him he
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became the owner thereof. The defendant’s contention is that the note
and mortgage were not owned by the bank at the date of its insol-
vency, but that said bank, through its president, had transferred the
same to Eliza V. Hoffman, prior to the appointment of the receiver,
and that thereafter the said Eliza V. Hoffman transferred the same
to the defendants Annie Anderson and Hannah Luros. This con:
tention of defendants rests upon the following facts: On April 22,
1893, which was prior to the appointment of a receiver, the bank of
Minot, through its president, E. A. Mears, executed a warranty deed
of the land in question, with the name of the grantee in blank. The
evidence discloses that this deed thereafter came into the possession
of Eliza V. Hoffman; that in 1897 she executed and delivered a
quitclaim deed of the premises to the defendants Annie Anderson and
Hannah Luros, for a consideration of $25, and at the same time the
deed from the Bank of Minot, which had for some time prior thereto
been in her possession, was also delivered to the defendants, and the
name of Eliza V. Hoffman was inserted as grantee, and both deeds
were placed of record.

It is undoubtedly true, as counsel for defendants contends, that a
sale under a void foreclosure of a real estate mortgage has the ef-
fect of assigning the mortgage attempted to be foreclosed to the pur-
chaser at the foreclosure sale. Salzage v. Haydock, 68 N. H. 484, 44
Atl. 696 ; Smithson Land Co. v. Brautigan, 16 Wash. 174, 47 Pac.
434 ; Anderson v. Minnesota Loan & Trust Co., 68 Minn. 491, 71 N.
W. 665 ; Stillman v. Rosenberg (Iowa), 78 N. W. 913 ; Sawyers v.
Baker, 77 Ala. 461 ; Johnson v. Sandhoff (Minn.), 14 N. W. 889;
Rogers v. Benton (Minn.), 38 N. W. 765; Grosvenor v. Day, 1
Clarke, Ch. 109; Hoffman v. Harrington, 33 Mich. 392; Gilbert v.
Cooley, Walk. Ch. (Mich.) 494; Stallings v. Thomas (Ark.) 18 3.
W. 184. It is also true that the execution and delivery of a deed by
the purchaser at the void foreclosure sale to a third person, accord-
ing to a number of cases, has the effect of assigning the mortgage
to the grantee.' Whether the doctrine goes further, and sustains the
view that all subsequent grantees acquire the ownership of the mort-
gage successively by virtue of their deeds—and that is this case—we
need not discuss or determine. In this case it is entirely clear, we
think, that Eliza V. Hoffman never was the owner of the note and
mortgage in suit, by virtue of an equitable assignment, purchase or
otherwise. If she was not, then, of course her deed to the defend-
ants could not, in any event, operate as an equitable assignment of
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the note and mortgage. That she did not own the note and mortgage
and that she never acquired them under the alleged deed from the
Bank of Minot, is, we think, entirely clear. The entire contention
that they passed to her is based upon the fact that E. A. Mears, as
president of the Bank of Minot, on April 22, 1893, which was before
the appointment of a receiver, and at a time when the officers of the
bank had control of its assets, and when it still had the right to exer-
cise its corporate functions, executed the warranty deed which was de-
livered to the defendants in 1897, and in which the name of Eliza V.
Hoffman was then inserted as grantee. We have no hesitation in
concluding, under the undisputed evidence in this case, that this deed
never became operative for any purpose whatever, for the reason
that it was not delivered by the grantor, the Bank of Minot, ani
therefore did not become effective. The only evidence as to the de-
livery of the deed is given by Eliza V. Hoffman, the alleged grantee.
Her testimony is to the effect that the Mortgage Bank and Invest-
ment Company, a corporation operated by E. A. Mears, owed her
the sum of $400. Prior to the insolvency of the Bank of Minot, W.
B. Mears, who was connected with that corporation, delivered to her
a number of crop contracts to secure said indebtedness. Her testi-
mony is that this deed was not among the papers so delivered, and
that it was not delivered to her prior to the appointment of the re-
ceiver; that, after the appointment of the receiver, E. A. Mears de-
livered to her a bundle of papers, which she deposited in the bank
for safe-keeping ; that this deed might have been among these papers.
Her first positive knowledge that it was in her possession was in
1897, which was four years subsequent to the appointment of a re-
ceiver. Her testimony is positive that she did not receive it prior to-
the receivership. It should require no argument to show that the dc-
livery of the deed to her by E. A. Mears subsequent to the appoint--
ment of a receiver was of no effect. The Bank of Minot, the grant-
or, was then in the hands of a receiver, and its officers were stripped
of authority to make a delivery, and not only did the appointment of
a receiver deprive the officers of the bank of the power to do any
further acts which would affect the corporation or its property, but
it had the further effect of transferring the title and right of posses-
sion of all the property of the bank to the receiver. The appointment
of a recciver of an insolvent corporation operates as a suspension
of its corporate functions, and of all authority over its property and
effects. High on Receivers (3rd Ed.) section 290; Linville v. Had~
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den (Md.) 41 Atl. 1097, 43 L. R. A. 222. Further, the title and
right of possession of all property of the insolvent corporation, both
real and personal, passed to the receiver, as the officer of the court
appointing him, for the use and benefit of the creditors of the insol-
vent. Section 5406, Rev. Codes; Atty. Gen. v. Ins. Co., 100 N. Y.
219,3 N. E. 193 ; Morgan v R. Co., 10 Paige, 290, 40 Am. Dec. 244 ;
Atty. Gen. v. Ins. Co., 28 Hun. 360, affirmed in 93 N. Y. 630; Re-
ceivers of Corporations (Gluck & Becker) c. 1, Section 5; Osgood
v. Maguire, 61 N. Y. 624; High on Receivers, section 136. It fol-
lows from what we have said that the note and mortgage, which the
evidence shows were owned by the Bank of Minot, were not trans-
ferred to Eliza V. Hoffman by the Mears deed, but that they in fact
passed by operation of law to the receiver, Lewis, and that plain-
tiff became, and now is, the owner thereof, under his purchase from
Guptill, Lewis’ successor in the receivership.

The defendants also urge in this court that the plaintiff has not
established the assignment of the mortgage to him by the receiver
by competent proof. The original assignment was not introduced
in evidence. The plaintiff relied entirely upon the record of the
assignment, which was introduced over defendants’ objection that
it was not the best evidence, and that no foundation had been laid for
its introduction. Whether secondary evidence was admissible, un-
der chapter 145, p. 189, Laws 1901, we need not determine. The
plaintiff established by competent evidence the purchase of all the
assets of the bank from the receiver, and the approval of the sale by
the court, and, as we have seen, this note constituted a part of the
assets. The note was delivered by the plaintiff to his attorneys in
1899, and was offered in evidence by them. F. C. Sherman, who at
one time owned the note, was made defendant, and made default;
and this is true also of the Bank of Minot, the original payee. Its
possession and production in evidence was prima facie evidence of
the plaintiff’s title and ownership. Section 812, Daniel on Neg. In-
struments, and cases cited. No evidence whatever was offered to
overcome this prima facie showing. It was entirely unnecessary to
prove a formal written assignment of the mortgage. Plaintiff was
entitled to maintain the present foreclosure action, even without a
formal written assignment. The mortgage was merely an incident
of the debt, and followed it. The rule stated by Wiltsie on Mortgage
Foreclosure, at section 347, is that “in those states where the transfer
of a note carries with it the security collateral thereto, in an action by
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an assignee to foreclose the mortgage securing a note transferred to
him, the defendant cannot set up as a defense the want of a formal
assignment of the mortgage.” Jackson v. Blodget, 5 Cow. 202, 205;
Jackson v. Willard, 4 Johns, 41, 43 ; Rice v. Cribb, 12 Wis, 179,

It was suggested by defendant’s counsel on oral argument that
inasmuch as the defendant Andrew Osthus was not a party to the
former action, in which the foreclosure by the Bank of Minot was
adjudged void, he is not bound by that judgment, and that he can
therefore insist in this action that the former foreclosure was valid,
and that the note secured by this mortgage was in fact paid by that
foreclosure. It must be admitted that the defendant is not concluded
by that judgment, and that this defense was available to him, had he
elected to interpose it. He has not done so, however. It is not
pleaded. Neither has the defendant Osthus brought into the record
any evidence from which we could, even if this defense were pleaded,
judicially determine that the former foreclosure was valid. The
pleadings do not present this issue. The complaint alleges that the
former foreclosure sale was adjudged void. Osthus’ answer spe-
cifically admits this allegation, and nowhere in his answer does he
allege that the debt secured by the mortgage in suit was discharged
by payment, foreclosure or otherwise. On the contrary, he rests his
defense upon a denial of plaintiff’'s ownership of the note. There
is therefore no foundation either in the pleadings or in the evidence
upon which to rest defendants’ contention that the former foreclosure
was in fact valid and satisfied the note in suit.

The defendants also attack the plaintiff’s ownership of the note,
by claiming that the entire receivership proceedings through which
the plaintiff obtained title to the note were void for the reason, as
they allege, that the action wherein the receiver was appointed was
collusive. This question is not before us. The jurisdiction of the
court which appointed the receiver to make the appointment and to
order and confirm the sale of the assets is not, and cannot be, chal-
lenged. The court had jurisdiction of the persons and the subject-
matter, and the validity of its orders in the receivership proceedings,
including the order appointing the receiver, authorizing the sale of
the assets, and approval of the same, cannot be attacked in this col-
lateral way. High on Rec. section 39a; 1 Black on Judg. sections
245-246, and cases cited.

The defendants T. A. Luros and Edgar Anderson also relied in
the district court upon a tax deed issued to them by the county audi-
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tor of Ramsey county on July 13, 1894, This deed was held void
by the trial court, and the appellants do not contend in this court
that the trial court erred in this particular, so that it need not be
further referred to.

For the reasons stated, we have reached the conclusion that the
judgment rendered and entered by the district court should in all
things be affirmed, and it is so ordered. All concur.

(96 N. W, Rep. 261.)

A. E. CLENDENING, TRUSTEE IN BANKRUPTCY OF THOMAS KLEIN-
OGEL, BANKRUPT, v. THE RED RIVER VALLEY NATIONAL BANK
Farco.
Opinion filed May 5, 1903.

Referees in Bankruptcy are Judicial Officers—Adjudication.

1. Under the national bankruptcy act of July 1, 1898, 30 Sta. 544,
c. 541 (U. S. Comp. St. 1901, p. 3418), referees in bankruptcy are
judicial officers, and their orders made in the course of bankruptcy
proceedings, including adjudications upon the allowance or rejection of
the claims of creditors, are entitled to the respect and credit due to
officers who act judicially.

State Courts Will Not Review Referee’s Decision—Conclusiveness.

2. Section 55b of the bankruptcy act, 30 Stat. 559 (U. S. Comp. St.
1901, p. 3442), makes it the duty of referees in bankruptcy to pass
upon the claims of creditors, and either to allow or reject them. Section
57g of said act, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443), provides
that claims of creditors who have received preferences shall not be
allowed unless such creditors shall surrender their preferences.. It is
held, in an action prosecuted by a trustee in bankruptcy to recover
certain alleged preferences, that the order of the referee permitting the
defendant to retain certain alleged preferences, and allowing the
defendant’s claim for the balance, was an adjudication that the items so
permitted to be retained by the defendant were proper set-offs, and they
did not constitute preferences. Held, further, that the state courts are
without authority to review, revise, or reverse this adjudication of the
referee. Held, further, that under the national bankruptcy act the
remedy of the trustee to review said order of allowance lies in the
bankruptcy court.

Referee’s Decision Cannot be Impeached by Parol Evidence.

8. The rule is that, so far as the record shows what was adjudi-
cated, it is to that extent conclusive, and cannqt be contradicted by parol
evidence. It is therefore held, in this case, that the testimony of the
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referee to the effect that he did not undertake to adjudicate upon the
question of the defendant’s right to retain the two items in question was
inadmissible for the reason that it directly contradicts the necessary
legal effect of his written order allowing defendant’s claim.
Appeal from District Court, Cass County; Charles A. Pollock, J.
Action by A. E. Clendening, trustee of Thomas Kleinogel, bank-
rupt, against the Red River Valley National Bank of Fargo. Judg-
ment for plaintiff. Defendant appeals.
Reversed.

David R. Pierce and Newton & Swmith, for appellant.

A bank may require written authority from a customer for pay-
ment, or transfer of his account, certainly when “subject to check,”
before it is called upon to make a distribution of it. Aetna National
Bank v. Fourth National Bank, 46 N. Y. 82, p. 88. A bank has a
right to select its customers, and was under no obligation to open an
account with the plaintiff on his demand. Thatcher v. State Bank,
15 Sandf. (N. Y.) 121. Payment must be demanded of a bank of
deposit before it can be put in default. Fowler v. Bowery Savings
Bank, 113 N. Y. 450, 21 N. E. Rep. 172, and cases cited. Had bank
paid to a stranger the rule would be the same. Davis et al. v. Smith,
12 N. W. Rep. 531. When there is a deposit of money to be kept
in specie, the rule is different. Such deposit is a bailment, and any
use of it would justify an action for conversion without demand. But
a general deposit creates the relation of debtor and creditor between
the bank and its depositor; and the former’s obligation is to pay only
upon a written demand, or check. Wray v. Tuskogee Ins. Co., 31
Ala. 58; Brahm v. Adkins, 77 Ill. 263 ; State v. Tenn. Coal, etc., R.
C. 29 S. W. Rep. 121; Janin v. London, etc., Bank, 92 Cal. 14, 27
Am. St. Rep. 82, 27 Pac. 1100; Carr v. Naf'l Security Bank, 107
Mass. 45, 9 Am. Rep. 6; Perley v. Muskegon Co., 32 Mich. 132, 20
Am. Rep. 627; Davis v. Smith, 12 N. W. Rep. 531; Chapman v.
White, 6 N. Y. 412, 57 Am. Dec. 464 ; Curtis v. Levitt, 15 N. Y. 52;
Aetna Nat'l Bank v. Fourth Nat'l Bank, 74 N. Y. 464; People v.
Mechanics Savings Institute, 92 N. Y. ¥ ; Fowler v. Bowers Savings
Bank, 113 N. Y. 450; Shipman v. State Bank, 126 N. Y. 318 ; Bank
v. Hughes, 17 Wend. 100; Henry v. Martin, 88 Wis. 367, 60 N. W.
Rep. 263. Banks of deposit do not undertake to pay without respect
to place, but at its banking house when payment is called for. Morse
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on Banks, 40 ; Watson v. Phaenix Bank, 8 Metc. 217 ; Bank v. Bank,
39 Pa. St. 92; Downes v. Phoenix Bank, 6 Hill. 297. The bank is
not in default as a debtor until demand of payment is made. Downes
v. Bank, 6 Hill 297, 16 N. Y. Com. Law, L. Ed. 365; Payne v.
Goodner, 27 N. Y. 262 ; Brown v. Brown, 11 N. W. Rep. 64; Branch
v. Dawson, 23 N. W. Rep. 552. Bringing suit is not such a demand,
in cases where actual demand is necessary, as constitutes one ele-
ment of a cause of action. Downes v. Bank, 6 Hill, 297, 16 N. Y.
Comn. Law, L. Ed. p. 365; Payne v. Gardner, 29 N. Y. 146 ; Smiley
v. Fry, 10 N. Y. 262; Brown v. Brown, 11 N. W. Rep. 6%; Branch
v. Dawson, 23 N. W. Rep. 552. A banker has a lien, at common law,
only for indebtedness past due. Jordan Adm’r v. Bank, 74 N. Y. 467;
Beckwith v. Bank, 9 N. Y. 211; Morse on Banking, (2nd Ed.) 45;
Fourth National Bank of Chicago v. The City National Bank of
Grand Rapids, 68 Ill. 398; Bank v. Bank, 80 Ill. 212, 22 Am. Rep.
751; National Bank of the Republic v. Millard, 10 Wall, 152, 19 L.
Ed. (U. S.) 897, and note. A bank has an equitable right, like
stoppage in transitu, over credit given a borrower, who becomes in-
solvent, upon the proceeds of a note, which it has discounted for him. .
Daugherty Bros. v. Central National Bank, 13 Leg. Ns. 2, Pa. cited
in Ball on National Banks, p. 109 note 4. The facts are sufficient in
equity to warrant a set-off of the items upon the indebtedness evi-
denced by the notes even before maturity. Jordan v. N. S. & L.
Bank, 74 N. Y. 467, and citations infra; Clark v. Sullivan, 2 N. D.
103, 55 N. W. Rep. 733; Bathgate v. Hoskins, 59 N. Y. 533;
Lindsey v. Jackson, 2 Paige Ch. 581, 2 N. Y. Ch. Rep. L. Ed. 1038
and note ; Seligman v. Felton, 43 N. Y. 419 ; Smith v. For, 48 N. Y.
674; Cavilli v. Allen, 5% N. Y. 508.

In proving claims against a bankrupt’s estate under the Bankrupt
Law of 1898, a counter claim shall not be allowed which is not prov-
able against his estate, or was purchased by, or transferred to, him,
after the filing of the petition, or within four months before such
filing of the claim. Bankrupt Laws of 1898, section 68; Bush on
Bankruptcy, 376 ; L. Snyder Sons Co. v. Armstrong, 37 Fed. Rep. 18;
in re Dillon, 10 Fed. Rep. 627; Rothschild v. Mack, 115 N. Y. 1,
21 N.E.Rep. 726; N.C. R. M. Co. v.S5t. L. 0. & S. Co.,152 U. S.
596, 14 Sup. Ct. Rep. 710, 38 L. Ed. (U. S.) 655; Scott v. Arm-
strong, 146 U. S. 499, 13 Sup. Ct. Rep. 148, 36 L. Ed. 1059;
in re Meyer, 107 Fed. Rep. 86; in re Little, 110 Fed. Rep. 621.
Where the creditor has goods or choses in actior, of the bankrupt, put
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into his hands before bankruptcy by a- valid contract, by the terms
of which it will result in a debt, as if they are deposited for sale
or collection, the case of mutual credit has arisen within the meaning
of the bankrupt law. Ex. parte Caylus, et al., v. Lowell, 5 Fed.
Cases, 325; Catlin v. Foster, 3 B. R. 540, S. C. 1 Saw. 37; S. C. 1
L. T. B. 192; Murray v. Riggs, 15 Johns, 571. The claim may be
set-off by the holder, although he has never proved it in bankruptcy,
Tucker v. Otley, 5 Cranch 34, 3 L. Ed. 29 (U. S.); Winslow v.
Bliss, 3 Lans. 220 ; Harmonson v. Bain, et al., 1 Hughes 391, 11 Fed.
Cases, 539 ; Marks et al. v. Baker et al., 1 Wash. C. C, 178, S. C. 16,
Fed. Cases, 765.

Turner & Lee, for respondent.

Claim of title in the defendant makes the demand useless and hence
unnecessary. 9 Am. & Eng. Enc. of Law (2d Ed.) 209, and cases
cited. -

By the bankruptcy proceedings, title to the bank deposit and Lin-
coln account passed to the creditors of the bankrupt. The law of set-
offs does not govern this case, but the law of preference does. Pirie
v. Trust Co., 182 U. S. 438, 45 L. Ed. 1171; in re Stoge, 8 Am.
Bank Rep. 621, 116 Fed. Rep. 342; in re Keller, 6 Am. Bank Rep.
621, 110 Fed. Rep. 348, same title, 6 Am. Bank Rep. 487; Swartz

v. Bank, 8 Am. Bank Rep. 673, 117 Fed. Rep. —; Swartz v. Seigel,

8 Am. Bank Rep. 689, 117 Fed. Rep. —; Kleinogel, the bankrupt,
had done business up to the day on which he was adjudged bank-
rupt. His balance on that day, was a fund which the bank had ro
right to apply upon its unmatured notes. Had the bankrupt given
a check upon his deposit to apply on his debt, to the bank, the trus-
tee in bankruptcy could recover the amount in this suit. In re
Lyon, 114 Fed. Rep. 326; Traders Nat. Bank v. Campbell, 6 N. B.
Rep. 353, 14 Wall 87; in re Warner, 5 N. B. Rep. 414; in re Meyer,
115 Fed. Rep. 997; in re Kellar, 110 Fed. Rep. 348 ; Adams v. Mer-
chants’ Nat. Bank, 2 Fed. Rep. 174; in re Black, et al., 3 Fed. Cases,
495; in re Waterbury Fur Co., 114 Fed. Rep. 225.

The referee might refuse to allow the claim for any purpose; but it
was also proper for him to allow it for the undisputed amount, and
leave the trustee to recover the amount of any preference received by
the creditor. Bankruptcy Act, section 60b; Morgan et al. v. Mastick,
17 Fed. Cases, 752; Fox v. Gardner, 21 Wall 475, 88 U. S. 456, 22
L. Ed. 685; Forsyth v. Merrill et al. 9 Fed. Cases 464. Lincoln
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Bros.” agreement does not amount to a pledge. In re Sheridan, 38
Fed. Rep. 406 ; Lucketts v. Townsend, 49 Am. Dec. 723 and note.

Young, C. J. The plaintiff is the trustee in bankruptcy of
Thomas Kleinogel, who was adjudged a voluntary bankrupt by the
United States District Court for the Southeastern District of North
Dakota on January 2, 1901. This action was instituted in the dis-
trict court of Cass county on March 28, 1901, to recover from the de-
fendant bank the sum of $817.45, which the trustee claims was due
to the bankrupt at the date of filing his petition. This sum consists
of two items, which are set forth in the complaint as separate causes
of action. The first consists of a balance of $158.43, which the bank-
rupt had on deposit with the defendant when his petition in bank-
ruptcy was filed. The second cause of action is for the recovery of
the sum of $659.02, which the complaint alleges the defendant had
theretofore received from Lincoln Bros. for the use and benefit of
the bankrupt, which sum the complaint alleges had been paid by
said Lincoln Bros. to the defendant upon an account for goods pur-
chased from the bankrupt. prior to his insolvency. The complaint
further alleges that the defendant is a creditor of the bankrupt, and
that “at a meeting of the creditors of said Thomas Kleinogel, bank-
rupt, duly and regularly held, which said meeting was duly called
and presided over by Guy L. Wallace, referee in bankruptcy, and at
which said meeting the said defendant was duly represented as a
creditor and there proved its claim against said bankrupt, which
said claim was allowed by said referee, this plaintiff was duly elected
by said creditors as the trustee in bankruptcy of said bankrupt.” The
defendant, by its answer, denies all indebtedness, and alleges that on
the 2d day of January, 1901, Thomas Kleinogel was indebted to
it in the sum of $3,000, evidenced by six promissory notes of $500
each; that on the 2d day of January, 1901, it indorsed and applied
the deposit of $158.43 on said indebtedness. In answer to the plain-
tiff’'s second cause of action, the defendant alleges that it was agreed
between it and the said bankrupt that, when the amount due from
Lincoln Bros. on said account should be collected by it, the sum
should be applied upon Kleinogel’s indebtedness to it; that said sum
has never been collected, and it has not now and never has had the
sum of $659.02, or any other sum, belonging to Lincoln Bros., to
pay said account. We may state here fhat the undisputed evidence
shows that the defendant also indorsed the amount of the above ac-
count upon the bankrupt’s notes at or about the time of making the
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indorsement of the deposit, and that thereafter it took a note from
Lincoln Bros. to it for said sum, which note has not been paid. The
case was tried to the court without a jury. Judgment was entered
in favor of the plaintiff for the full amount of its demand. Defend-
ant has appealed from the judgment, and demands a trial de novo of
the entire case in this court.

The plaintiff's contention is that the retention of these two items
by the defendant constitutes a preference under section 60a of the
national bankrupcty act of July 1, 1898, 30 Stat. 562, c. 541 (U. S.
Comp. St. 1901, p. 3445), which reads as follows: “A person shall
be deemed to have given a preference if, being insolvent, he has pro-
cured or suffered a judgment to be entered against himself in favor
of any person, or made a transfer of any of his property, and the
effect of the enforcement of such judgment or transfer will be to en-
able any one of his creditors to obtain a greater percentage of his
debt than any other of his creditors of the same class;” and that the
trustee may recover the same under subdivision “b” of said section,
which is as follows: “If a bankrupt shall have given a preference
within four months before the filing of a petition or after the filing of
a petition and before the adjudication, and the person receiving it or
to be benefited thereby, or his agent acting therein, shall have had
reasonable cause to believe that it was intended thereby to give a pref-
erence, it shall be voidable by the trustee and he may recover the
property or its value from such person.” Further, that authority
to maintain his action is also conferred by subdivision 2 of section
47, 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), which makes it the
duty of trustees to “collect and reduce to money the property of the
estates for which they are trustees, under the direction of the court,
and close up the estate as expeditiously as is compatible with the best
interests of the parties in interest.”

The defendant bank denies that the retention of these items by it
constitutes a preference, within the meaning of section 60a, above
quoted, and contends that the items which plaintiff seeks to recover
and the bankrupt’s debts evidenced by his notes, constituted mutual
debts and credits, and that it was proper for it and also for the referec
to set off these items against the bankrupt’s notes, under section 63a
of the bankruptcy act, 30 Stat. 565 (U. S. Comp. St. 1901, p. 3450),
which provides that “in all cases of mutual debts or mutual credits
between the estate of a bankrupt and a creditor, the account shall be
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stated and one debt shall be set off against the other and the balance
only shall be allowed or paid.”

We find it unnecessary to decide or express an opinion upon the
questions thus presented, for the reason that it appears from the rec-
ord in this case that they have already been determined by a court of
competent jurisdiction, towit, the bankruptcy court having jurisdic-
tion of the estate. The evidence discloses that on the 14th day of
January, 1901, and prior to the election of the trustee by the cred-
itors at their first meeting, the defendant presented its proof of claim
against the estate, duly verified, which proof, among other things, re-
cited that “said Thomas Kleinogel, the person by whom a petition
for adjudication of bankruptcy has been filed, was at and before the
filing of said petition, and still is, justly and truly indebted to said
corporation in the sum of $2,182.55; that the consideration of said
indebtedness is as follows: Money loaned to said bankrupt at vari-
ous times during the year 1900, as evidenced by six promissory
notes, which are hereto annexed, each for the sum of $500, on ac-
count of which affiant’s said corporation has credited said bankrupt
with a balance remaining to his credit on deposit with said corpora-
tion the sum of $158.43, and an account amounting to $659.02 for
goods sold to W. H. & E. H. Lincoln, but which were charged to
said banking corporation, both of which affiant’s corporation asks to
have declared set-offs to its said claim of $3,000, leaving a balance
of $2,182.55 due and unpaid as aforesaid.” The proof of claim was
allowed by the referee over objections made by the attorney for the
bankrupt, and after the examination of several witnesses. The proof
of claim bears the following indorsement: “Filed and provisionally
allowed at $2,182.55, January 14th, 1903, at 3 p. m. Guy L. Wallace,
Referee.” 1In our opinion, the record thus recited discloses an ad-
judication by the referee of the identical questions which we are
asked to pass upon in this case. Under the present national bank-
Tuptcy act it is made the duty of the referee to pass upon the allow-
ance and rejection of claims. Section 55b, 30 Stat. 559 (U. S. Comp.
St. 1901, p. 3442). This defendant presented its claim, and, as we
have seen, fully disclosed in its proof the indorsements thereon which
it claimed a right to retain. Objection was made to the allowance
of the ¢laim because of these indorsements. If the retention of these
items by the defendant gave it a preference, it was the duty of the
referee to reject the claim. It could not be allowed. Subdivision “g,”
section 5%, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443), provides
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that “the claims of creditors who have received preferences shall not
be allowed unless such creditors shall surrender their preferences.”
There was no surrender, although counsel for the bankrupt insisted
before the referee that the items in question constituted preferences.
In the face of these objections the referee allowed the claim, and thus
necessarily held that the defendant’s notes and these items were
mutual debts and mutual credits, which should be set off one against
the other, and were not preferences. In re Fiven & Company, 42 C.
C. A. 354, 102 Fed. 295, 50 L. R. A. 603, the court referring to the
duty of the referee, said: “Section 57g provides that the claims of
creditors who have received preferences shall not be allowed unless
such creditors shall surrender their preferences. There is no am-
" biguity in this provision, and no uncertainty as to its purpose. When
a creditor presents a bona fide claim against the bankrupt estate, the
question to be determined is, has the creditor received a preference
in his dealing with the bankrupt? If he has, the claim cannot be al-
lowed. If he has not, it must be allowed.” In the case just referred
to, it was determined that a claim could not be allowed where the
creditor had received a preference, either innocently or knowingly,
without a surrender of such preference. See in re Forsyth, ¥ Nat.
Bankr. Rep. 174, Fed. Cas. No. 4948; in re Owings (D. C.) 109
Fed. 623. In this case, as already stated, there was no surrender of
any alleged preference. We are bound, therefore, to conclude that
the referee, in allowing the claim; held that the defendant was enti-
tled to retain the two items in question as proper offsets, and that
they did not constitute a preference, for otherwise he was bound,
under subdivision “g” of section 57, supra, to reject the claim.

The plaintiff offered the evidence of the referee and of the attorney
for the bankrupt, and the same was received in the record over de-
fendant’s objection, for the purpose of showing that the referee did
not in any way determine the question of the bank’s right to retain
the offset which it claimed in its proof; and to further show that
the word “provisionally” was inserted in the order of allowance after
it was made, to show that the referee did not pass upon the merits of
the objection made by bankrupt’s counsel to the set-offs; and, further,
to show that the claim was allowed simply to permit the defendant
to vote at the creditors’ meeting. This testimony was clearly inad-
missible. It is true that parol evidence is admissible to show what
was litigated in cases where the record leaves it uncertain; but even
then the parol evidence must be consistent with the record, and it can
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never be admitted to contradict the record. See Bradner on Evi-
dence (2d Ed.) Sec. 33, and cases cited. Freeman on Judgments,.
at section 275, says: “It is important that the evidence offered to ex-
plain a record should not contradict it, for it cannot be shown in
opposition to the record that a question which appears by it to have
been settled was not in fact decided, nor that, while a special cause
of action was in issue, a different matter was in truth litigated. In
other words, where it appears by the record that a particular issue
was determined, all question of fact is excluded, and the court must,
as a matter of law, declare such determination to exist and to be
conclusive;” citing numerous authorities. In this case, as we have
seen, there is no uncertainty upon the record itself as to what the ref-
eree determined. The defendant presented its proof of claim, de-
scribing the two items which the plaintiff now seeks to recover, and
asked “to have them declared set-offs to its said claim of $3,000, leav-
ing a balance of $2,182.55 due and unpaid.” The claim was “allowed
at $2,182.55” by the referee. The addition of the word “provision-
ally” in the order is without effect. The referee was bound to either
reject it or to allow it. It is not claimed that the addition of the word
“provisionally” was equivalent to a rejection. On the contrary, the
plaintiff, in his complaint, alleges that the claim was allowed. The
contention that the allowance was temporary, and merely to enable
the defendant to vote at the creditors’ meeting, likewise contradicts.
the legal effect of the order of allowance. Under section 56 of the
bankruptcy act, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3442), only
“creditors whose claims have been allowed” can vote at creditors”
meetings. In re Eagles (D. C.) 99 Fed. 695; in re Hill, Fed. Cas.
No. 6481. Necessarily, the claim was given the status of an allowed
claim, even according to the oral testimony, and in making the allow-
ance the referee necessarily determined that the retention of the two
items which the plaintiff now seeks to recover did not constitute
preferences. The order of allowance is conclusive on this point. If
the bankrupt, or trustee, or any other creditor, was aggrieved by this
adjudication, they had their remedy in the bankruptcy court. Under
General Orders No. 27, 32 C. C. A. xxvii, 91 Fed. xxvii, all orders
of the referee may be brought before the judge for review, and from
the decisions of the latter, in cases where the amount of the claim
amounts to more than $500, an appeal may be taken to the Circuit
Court of Appeals. Section 25a, 30 Stat. 553 (U. S. Comp. St. 1901,
p. 3432). Instead of pursiling this course, the trustee has seen fit to.
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institute an independent action in the state courts. Under section
55b of the 1898 Bankruptcy Act, 30 Stat. 559 (U. S. Comp. St. 1901,
p. 3442), referees are judicial officers clothed with power to ad-
judicate in the first instance over the allowance or disallowance of
.claims presented against the bankrupt's estate, and their findings
.are entitled to the respect and credit given to officers acting judicially-
In re Covington (D. C.) 110 Fed. 143; in re Eagles (D. C.) 99 Fed.
695. It is unnecessary to say that we have no supervisory or appel-
late jurisdiction over referees in bankruptcy or over the decisions
-of courts of bankruptcy.

The question which the plaintiff seeks to have us determine has
been judicially determined by a tribunal having jurisdiction, and is
therefore binding upon us. Smith v. Walker, 77 Ga. 289, 3 S. E.
256. Whether the referee intended to decide these questions is not
material. As we have seen, they were necessarily involved, and
were in fact determined by his adjudication. Whether his decision
was right or wrong we need not discuss. It is sufficient for the pur-
pose of this case to say that the question has been adjudicated by the
-order of allowance made by the referee, and that the same has not
been reconsidered by him or reversed by the judge upon a petition
for review. If the trustee was dissatisfied with the adjudication
made by the referee, he had a speedy remedy in the bankruptcy court
upon a petition for review, and also by appeal from the order of the
bankruptcy court if adverse to him. What was said by the court in
Wiswall et al. v. Campbell et al., 93 U. S. 347, 23 L. Ed. 923, in
reference to the 1867 Act (Act March 2, 1867, 14 Stat. c¢. 176),
is pertinent here: “Congress, in enacting the bankrupt law, had ap-
parently in view (1) the discharge, under some circumstances, of an
honest debtor from legal liability for debts he could not pay; and (2)
an early pro rata distribution, according to equity, of his available
assets among his several creditors. Prompt action is everywhere re-
-quired by law. In Bailey v. Glover, 21 Wall. 346, 22 L. Ed. 638, we
said, speaking through Mr. Justice Miller, that: ‘It is obviously one
of the purposes of the bankrupt law that there should be a speedy
distribution of the bankrupt’s assets. This is only second in im-
portance to securing equality of distribution. The act is filled with
provisions for quick and summary disposal of questions arising in
the progress of the case, without regard to usual modes of trial at-
tended by some necessary delay.” * * * Every person submit-
ting himself to the jurisdiction of the bankrupt court in the progress
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of the case, for the purpose of having his rights in the estate deter--
mined, makes himself a party to the suit, and is bound by what is.
judicially determined in the legitimate course of the proceedings. A
creditor who offers proof of his claim, and demands its allowance,
subjects himself to the dominion of the court, and must abide the-
consequences. His remedies for the purpose of this proof are pre-
scribed by the law.”

It follows, therefore, that the judgment of the district court en--
tered in this case must be reversed, and that court is directed to enter
an order dismissing the action. All concur.

(94 N. W. Rep. 901.)

MARGARET ANN BrROWN v. THE CHIcAGo, MILWAUKEE & ST. Patt:
RaiLway COMPANY.

Opinion filed May 18, 1903.
Foreign Corporation—Service of Process.

1. The service of summons within the state upon a managing agent
of a foreign corporation is sufficient service upon the corporation,

Carriers—Managing Agent.

2. A station agent for a railroad company, authorized to sell and’
collect for passenger tickets, and to receive and deliver freight and to
collect for freight shipments, is sufficient of a managing agent, within-
the meaning of section 5252, Rev. Codes 1899, to make service of sum-
mons upon him, in a civil action against the railroad company, service:
upon such corporation.

Physical Examination—Power of Trial Court.

3. In an action to recover damages for personal injuries alleged to-
be permanent, the trial court has power to require the injured party to-
submit her person to an examination of physicians or surgeons desig-
nated by the defendant, when, in the exercise of a sound judgment, it
appears to the court that the necessities of the case require such an
examination.

Refusal, an Abuse of Discretion—Reversible Error.

4. To permit plaintiff and a physician of her selection, after examin-
ation of her person, to testify that her injury was permanent, and to deny
the defendant the privilege of having the alleged injuries examined by
competent surgeons to enable them to see from what, if any, injuries she
suffered, their nature, extent, and probable duration, was an abuse of
discretion, and reversible error.



62 NORTH DAKOTA REPORTS

Commencement of Action Implies Consent to Produce Best Evidence.

5. The plaintiff in a personal injury case, by the commencement of
her action, impliedly consents to the doing of that measure of justice
which she exacts. She cannot claim damages for injuries which she
conceals from the reasonable inspection of witnesses when such inspec-
tion is necessary to equip them to testify on the trial concerning such
injuries. She must, so far as in her power, enable the court, jury, and
the adverse party to have the best evidence which can be produced in
the case.

Appeal from District Court, Stutsman County ; Glaspell, J.

Action by Margaret Ann Brown against the Chicago, Milwaukee
& St. Paul Railway Company te recover for personal injuries. Ver-
dict and judgment for plaintiff, and defendant appeals.

Reversed.

H. H. Field and Ball, Watson & Maclay, for appellant.

Section 3263, and subdivisions 5 and 6, of section 5252, afford
methods of serving process on a foreign corporation. If a foreign
corporation has empowered the secretary of state to receive service,
then process, if not served upon him, must be served on a managing
agent. But the rule is relaxed as to corporations which have not
complied with section 3263. If the cause of action arose in this state,
service may be made on any person transacting the principal’s busi-
ness here. By the weight of authority in states, where service must
be made upon the managing agent, service upon a station agent is
not sufficient. Doty v. Railroad, 8 Abb. N. Y. 427; Brewster v.
Railroad, 5 How. Pr. 183, 19 Enc. Pl. & Pr. 680, et seq; Foster v.
Charles Betcher Lumber Co., 58 N. W. Rep. 9; 6 R. & M. Ry- Di-
gest, 1093, et seq; Vitola v. Publishing Co., 73 N. Y. 273.

The right of one party to an action to compel another to submit to
a physical examination presents a new question in this jurisdiction.
The Federal Supreme Court, Justices Brewer and Brown dissent-
ing, now stand alone in denial of the power. (Union Pacific Ry. Co.

- v. Botsford, 141 U. S. 258, 11 Cup. Ct. Rep. 1003, 35 L. Ed. 710).
City of South Bend v. Turner, 60 N. E. Rep. 271. As pointed out
in City of South Bend v. Turner, supra, the power to order an exam-
ination has been upheld in Alabama, Arkansas, Georgia, Kansas,
Kentucky, Michigan, Missouri, Minnesota, Nebraska, Pennsylvania,
Ohio, Texas, Wisconsin, Illinois and Washington. The following
cases also support the rule: Railroad v. Simpson, 64 S. W. Rep. 733;
Lane v. Spokane Falls & N. Ry. Co., 57 Pac. Rep. 367; Wanek v.
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{I"inona, 80 N. W. Rep. 851; Contra. McGuigan v. Delaware L. &
W.R. Co., 29 N. E. Rep. 235; Galveston v. Railroad, 67 S. W. Rep.
776; Stack v. New York, N. H. & H. R. Co., 58 N. E. Rep. 686;
Milis v. Railroad, 40 Atl. Rep. 1114,

Lee Combs, for respondent.

The provisions of the statute permitting service of process on the
secretary of state, is not exclusive. Subdivision 5 of section 5252, de
clares that service may be made on the secretary of state, “or upon
the managing agent,” of the corporation. This settles the contro-
versy that, notwithstanding the appointment of the secretary of state
service could be lawfully made upon such managing agent within
the state. The defendant’s ticket agent at Fargo, N. D. was a “man-
aging agent.” Cases cited by appellant in support of the claim, that
a station agent is not a “managing agent” have been overruled by
later and better considered cases in the same court. Tuchband v.
Chicago & Alton R. Co.,115 N. Y. 438, 22 N. E. 360. That the sta-
tion agent of a railroad company is a “managing agent,” is held in
Foster v. Charles Betcher Lumber Co., 58 N. W. Rep. (S. D.) 9;
Express Co. v. Johnson, 17 Ohio St. 641; McAllister v. Ins. Co., 28
Mo. 214; White Lake Lbr. Co. v. Stone, 27 N. W. Rep. 395. Suf-
ficiency of service of process on defendant is set at rest by subse-
quent general appearance of the defendant; and his special, was sub-
sequently converted into a general appearance, by his seeking affirm-
ative relief. Belknap v. Charlton et al., 25 Or. 41, 34 Pac. 758 ; Coad
v. Coad, 41 Wis. 26 ; Blackburn v. Sweet, 38 Wis. 578 ; Pry v. Han-
nibal, ctc., R. Co., 35 W. Va. 438 ; Handy v. Ins. Co. 37 Ohio St. 366 ;
Bucklin et al. v. Strickler, 32 Neb. 602, 49 N. W. Rep. 371: Aultman
v. Steinan, 8 Neb. 109 ; Burdette v. Corgan, 26 Kan. 102; Lowe v.
Stringham, 14 Wis. 241 see also Lyon v. Miller, 2 N. D. 1, 48 N.
W. 314. The latter case is distinguishable from Miner v. Francis,
3 N. D. 549, 58 N. W. Rep. 343. If the court is asked to determine
questions touching the merits, a special appearance will operate as
a general appearance. Gans v. Beasley et al., 4 N. D. 140, 59 N. W.
Rep. 714 ; Benoit v. Revoir, 8 N. D. 226, 77 N. W. Rep. 605; Yorke
v. Yorke, 3 N. D. 343, 55 N. W. Rep. 1095.

The court below did not err in denying appellant’s motion to com-
pel respondent to submit her person to a physical examination by
defendant’s physician, because it had no power to make such order.
If it had such power it was a discretionary one, and there was no
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abuse of discretion in denying the motion. Parker v. Enslow, 102
IIl. 272; Pensylvania Co. v. Newmeyer, 28 N. E. Rep. 860; Phila-
delphia Ry. v. State, 58 Md. 372 ; Lloyd v. Hannibal, etc., R. Co., 53
Mo. 509 ; McQuigan v. Delaware, etc., R. Co., 129 N. Y. 50; Union
Pac. R. Co. v. Botsford, 141 U. S. 258, 11 Sup. Ct. Rep. 1003, 35 L.
Ed. 740. Where the right exists, the application is addressed to the
sound discretion of the court, and the exercise of such discretion
will not be interfered with except in case of manifest abuse. Gulf,
etc., R. Co. v. Norfleet, 78 Tex. 321; O’'Brien v. City of LaCrosse, 15
N. W. Rep. 81; St. Louis Bridge Co. v. Miller, 28 N. E. Rep. 1091;
Richmond, etc., v. Childress, 82 Ga. 719; Belt Electric Line Co. v.
Allen (Ky) 44 S. W. Rep. 89; Strudgeon v. Village of Sand Beach,
65 N. W. Rep. (Mich.) 616; Hatfield v. St. P. & D. R. Co., 22 N.
W. Rep. (Minn.) 176. Where the power exists, the application
must be made with diligence, and when made upon trial, should be
refused. Atchinson, etc., R. v. Thul, 29 Kas. 466 ; Kinney v. Spring-
field, 35 Mo. App. 97; So. Kan. R, Co. v. Michaels, 46 Pac. (Kas.)
938 ; Terre Haute, etc., R. Co. v. Brunker, 26 N. E. Rep. (Ind.) 178;
Bagley v. Mason, 69 Vt. 175. Where the power exists it is one to
be exercised in view of the peculiar features of each case. If the
sense of delicacy of the party to be examined, may be offended, or
where the testimony may be only cumulative, or where the necessities
of the case do not require it, or where the health of the person ex-
amined may be endangered, it is no error for the court to deny the
application, and the appellate court will not reverse its action. Graves
v. City of Battle Creck, 54 N. W. Rep. 757; Smith v. City of Spo-
kane, 47 Pac. 888 ; Owens v. Kansas City R. R. Co., 33 Am. & Eng.
R. R. Cases, 524, S. C. 6 Am. St. Rep. 39; Thompson on Trials,
section 859.

CocHRANE, J. The defendant, a foreign corporation, appeared
specially in this case, and moved to set aside the service of the sum-
mons and complaint because W. H. Gross, the person on whom the
service was made, was not a managing agent within the meaning of
the statute, and consequently, that service upon said Gross was nnt
service upon the defendant corporation. In support of its motion,
defendant presented the affidavit of one of its attorneys, setting forth
that the only service of summons and complaint in this action was
that made upon W. H. Gross, who, at the date of such service, was
local station agent for defendant at the city of Fargo, in Cass county,
N.D. That the defendant in January, 1896, pursuant to the require-
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ments of section 3263, Rev. Codes, 1899, filed its irrevocable cer-
tificate in the office of the secretary of state appointing such secretary
of state and his successors its true and lawful attorneys upon whom
all process in any action or proceeding against it might be served,
and stipulating therein that service of process upon its said attorney
should be of the same force and validity as if served upon it person-
ally in this state. That the defendant did not own any property or
have any office in the county of Stutsman. That W. H. Gross, its
station agent at Fargo, on whom service was made, had authority to
act for it in the sale of passenger tickets for the carriage of passen-
gers, and to collect pay for tickets so sold, to receive and deliver
freight, and to collect unpaid charges for freight carried on said rail-
way, with necessary incidental authority for the execution of the above
powers, but with no other or further authority to represent it as agent.

This motion presents the question whether the station agent of a
foreign railway corporation doing business within this state is a man-
aging agent within the meaning of subdivision 5, section 5252, Rev.
Codes 1899, which provides that the summons in a civil action may
be served upon a foreign corporation by delivering a copy thereof
to the secretary of state, or to the president, secretary, cashier, treas-
urer, a director, or managing agent thereof, if within the state, do-
ing business for the defendant. We agree with the trial court that
Mr. Gross was enough of a managing agent for defendant to
sustain this service. He transacted freight and passenger business
for it at its Fargo station or office. “The person who, as its agent,
does that business, should be considered its managing agent; and
more especially should that be so where the foreign corporation has
an office or place of business in the state; and when that office is in
charge of that person, and he there acts for the corporation, he is
there doing business for it, and so manages its business.” Tuchband
v.Ry. Co., 115 N. Y. 410, 22 N. E. 360. “An agent who is invested
with the general conduct and control, at a particular place, of the
business of a corporation, is a managing agent within the meaning
of the Code, which authorizes service of summons on a managing
agent of a foreign corporation.” Porter v. Ry. Co., 1 Neb. 14,
American Ex. Co. v. Johnson, 17 Ohio St. 641 Foster v. LumberCo.,
5S5.D.57, 58 N. W. 9,23 L. R. A. 490, 49 Am. St. Rep. 859. Every
object of the service is attained when the agent served is of sufficient
character and rank to make it reasonably certain that the defendant
will be apprised of the service made. The statute is satisfied if he be
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a managing agent to any extent. Palmer v. Pennsylvania Co., 35
Hun. 369.

Plaintiff alleged, in her complaint, permanent injury to her uterus
and bladder, also the fracture of the hip bone, through the negli-
gence of defendant's servants in bumping cars together, in one of -
which she was a passenger.

Defendant, after service of the complaint upon it, demanded of
plaintiff’s counsel the privilege of having plaintiff's person examined
by medical experts, with a view to qualifying them to testify upon
the trial as to the nature and effect of her injuries. This request
was refused; whereupon one of defendant’s counsel made affidavit
that defendant was without knowledge as to the nature or extent
of plaintiff's injuries, if any, and was without means of obtaining
knowledge as to plaintiff’s condition; that an examination of plain-
tiff’s person was necessary to a correct diagnosis of her case, without
which examination defendant would be without witness as to her
condition. To the end that justice should be done, defendant set out
that an examination of her person by medical experts should be re-
quired and had, and moved the court, upon this showing, that plain-
tiff be required, before trial, to submit to an examination of medical
experts as to the nature and effect of her injuries. This motion was
denied.

Upon the cross examination of plaintiff she was asked to submit
her person to an examination by a physician for the purpose of en-
abling him to testify touching her physical condition. The question
was objected to by her counsel. He stated that she was unwilling
to submit to such an examination. The objection was sustained. The
trial court placed his ruling upon ground thus tersely stated in hi-
charge to the jury, and to which instruction an exception was also
reserved: “The court is of the opinion that it is without power to
make or enforce such order; and if the court is in error on that
point, and has such power in a proper case, yet in this case, in view
of the plaintiff being a woman, and in view of the examination
necessary under all the circumstances, still would the court decline
to make the order, for the reason that it would in this case be an or-
deal to which she ought not to be subjected.” This instruction and
the several rulings hereinbefore set out are assigned for error, and
present, for the first time in this jurisdiction, the question as to the
court’s power to require the plaintiff in a proper case to submit her
person to a physical examination. We are of opinion that the court
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possessed the power in this case, and that it was an abuse of discre-
tion to refuse to require plaintiff to submit herself to the examina-
tion of physicains under such reasonable restrictions as the court
should prescribe.

Plaintiff asserts that her injuries are permanent, but to organs of
the body which, whether sound or unsound, diseased or well, tem-
porarily or permanently impaired in the performance of their func-
tions, cannot be made to appear to the court but through her ipse
dixit, or the opinion of experts, founded upon a personal examina-
tion of the parts. Where a. plaintiff claims damages from another
because, from its negligence, some bodily injury has been inflicted.
or the functions of any organ of the body impaired, the fact of the
injury or impairment of the function, its nature, extent and prob-
able duration must be established by competent, and that the best,
evidence of which the case is susceptible. The very nature of the
injuries here complained of is such as to render it highly improbable
that the plaintiff could testify as to their development, whether per-
manent or susceptible of immediate cure. The best evidence is that
of medical experts, who, from experience and training, can testify
as to the conditions, wherein abnormal, and the probable duration
and effect of the injury. To enable them to so testify, a personal
examination was necessary. Plaintiff should not claim damages for
an injury of which she was unwilling to furnish the best evidence.

Plaintiff was injured on the 26th of March, 1902 ; was examined
by a physician in St. Paul, who gave her a bottle of medicine. She,
on the same day, took the train for Dazey, N. D. She stayed with
her son-in-law from March 27th until May 9th. No physician saw
her or made an examination of her during this time. On the 9th day
of May, Dr. Lang, at the request of her counsel in this case, made
an examination for the purpose of qualifying him to testify upon
the trial. She did not ask him to prescribe for her, and he did not
prescribe for her; and she did not take any medicine or remedies of
any kind for the ailments of which she complained, save the bottle
of medicine before mentioned. Dr. Cang testified that he made a
physical examination of her internally and externally; that he took
off her clothes, and spent an hour and a half in the examination ; that
he did not find any fracture. He describes conditions of soreness and
a retroversion of the uterus, which might have resulted from the ac-
cident complained of. The weight to be given the testimony of Dr.
Lang as to what he found on this examination depends largely upon
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the value of plaintiff's unsworn statements to him, thus: He found
tenderness near the great trochanter. She complained of great pain
on the inner side. Found a tender point about one inch descending
of the ramus and ischial tuberosities. This injury was very painfu!;
it caused pain at every step, and painful abduction of the limb. The
mouth of the womb was pressing against the bladder, which caused
pain at micturition. Shé complained of pain in passing water, and
difficulty in starting to pass water. It further appeared that Dr. Pat-
ton made a personal examination of plaintiff a few days before
the trial, with a view to testifying in her behalf. That he was ig
Jamestown on the day of the trial and was not called as a witness.
Dr. Lang’s examination, on which he discovered no fracture, ante-
dated the complaint in which a fractured hip is alleged as one result
of the accident. If plaintiff suffered the pains testified to by her,
the fact that no physician was consulted for nearly two months, and
then only to secure his testimony in her contemplated suit; that a
physician of her own employment, who had examined her to qualify
him as her witness, was present in town at the time of the trial, and
was not called as a witness ; in connection with her constant refusals
to submit to an examination by physicians not in her employ—sub-
jects her to criticism of not having produced the best evidence of
which the case was susceptible, but rather with the suspicion of having
suppressed or held back something. If a court s powerless, in a
case like this, to require a plaintiff to submit her injuries to the in-
spection of physicians, to the end that the exact truth as to their
nature, effect, and possible duration may be ascertained, when she,
by her suit, has made them the subject of judicial investigation, then
the law would permit her to put forward just so much and such
parts of the facts, as, in her judgment, would benefit her case, at the
expense of her adversary, and to invoke the court’s aid to compen-
sate her for an injury, through a partial and one-sided investigation.
The court, under such circumstances, would become a means of ac~-
complishing the grossest injustice.

We subscribe to the rule, declared by the supreme court of Geor-
gia and followed in many other states, that when a person appeals
to the sovereign for justice he impliedly consents to the doing of
justice to the other party, and impliedly agrees in advance to make
any disclosure which is necessary to be made in order that justice
may be done. Richmond, etc., Ry. Co. v. Childress, 82 Ga. 719, 9 S.
E. 602, 14 Am. St. Rep. 189, 3 L. R. A. 808 ; Graves v. City, 95 Mich.



BROWN ?. C., M. & ST. P. R’Y CO. 69

266,19 L. R. A. 641, 54 N. W. 757, 35 Am. St. Rep. 561; Lane v.
Ry. Co. (Wash.), 57 Pac. 367, 46 L. R. A. 153, 75 Am. St. Rep. 821,
Plaintiff, under this rule, could not insist upon her case going on,
when she obstructed the investigation by her adversary which was
necessary to a full consideration and correct determination of the
controversy. She could not, over the objection of her adversary,
withhold the best obtainable evidence as to the nature and permanency
of her alleged injuries, and insist upon a verdict in her favor upon
evidence of less weight. Graves v. City, 95 Mich. 266, 5+ N. W. 757,
19 L. R. A. 641, 35 Am. St. Rep. 561. If impartial justice is to bt
administered, we see no way of its attainment in all cases, if an im-
portant source of evidence is open to one, and closed to the other
party. City v. Turner (Ind. Sup.) 60 N. E. 271, 54 L. R. A. 396,
83 Am. St. Rep. 200.

The court had power to require her to submit to an examination,
and it was an abuse of discretion in this case to refuse to exercise
its power and require plaintiff to submit to such examination, or to
submit to a dismissal of her case if she refused, because defendant
was without evidence as to her condition, and without means of
procuring it, excepting in so far as the plaintiff made disclosure. Th:
great weight of modern authority is to this extent. The cases vin-
dicating this position are fully cited in the following opinions: City
v. Turner (Ind. Sup.) 60 N. E. 271, 5¢ L. R. A. 396, 83 Am. St._
Rep. 200; Lane v. Ry. Co. (Wash.) 57 Pac. 367, 46 L. R. A. 133,
and note ; City v. Gilliland (Kan.) 65 Pac. 252, 88 Am. St. Rep. 232;
note to Cleveland, etc., Railway Company v. Huddleston,
68 Am. St. Rep. 238, (s. c, 36, L. R A. 681,
151 Ind. 540); Wanek v. Winona, 80 N. W. 851, {3
L. R. A. 448, 79 Am. St. Rep. 354 ; Louistille, etc., Ry. Co. v. Simp-
son (Ky.) 64 S. W. 733; Belt Line Co. v. Allen (Ky.) 44 S. W.
89, 80 Am. St. Rep. 374; 16 Enc. Pl. & Pr. 483; 16 Enc. L. 810.
The Supreme Courts of the United States, Massachusetts, Texas, and
Delaware deny the power. Union Pacific Ry. Co. v. Botsford, 141
U. S. 250, 11 Sup. Ct. 1000, 35 L. Ed. 734; Stack v. Ry. Co., 177
Mass. 155, 58 N. E. 686, 52 L. R. A. 328, 83 Am. St. Rep. 269 ; Mills
V. Ry. Co. (Del. Super.) 40 Atl. 1114; Galveston v. Ry. Co. (Tex.
Civ. App.) 67 S. W. 776.

In so far as the majority opinion of the Supreme Court of the
United States was influenced by the federal statute quoted in its opin-
ion, the Botsford case cannot be considered an authority here. When
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it is remembered that courts of the United States other than the
Supreme Court possess no jurisdiction but what is given them by
the congress which created them, and that no statute gives to these
courts power to order a discovery, the argument of the majority of
that court that the statute of the United States prescribes the mode
of proof in the trial of actions at common law, and that it shall be by
oral testimony and examination of witnesses in open court, except
as in the statute provided, and that the only exception provided for
is the one for taking depositions, and for compulsory production
of books or writings in the possession of a party which contain evi-
dence pertinent to the issue, and therefore that the statute inhibits
any other form of examination or discovery, and removes from the
courts the power to require it, we find this court is treating of limita-
tions by statute that have no binding force upon state courts. There
is no limitation, either in the Constitution or statutes of this state
upon the power of the district court to order such a discovery as was
demanded in this case, under the circumstances here set out. The
courts of Massachusetts, Texas, and Delaware, in following the
Supreme Court of the United States, did not notice the influence
which the federal statute had upon the determination of the ques-
tion by that court.

It was no answer to defendant’s request for an examination that
it would offend the modest and womanly instincts of the plaintiff
to require her to submit to an examination of experts. She told a jury
of twelve men of her pains; how and when they affected her. She
submitted to a digital examination of her injured parts by two phy-
sicians of her own selection. It would have been no greater indig-
nity to be examined by other doctors; but “when it becomes a ques-
tion of possible violence to the refined and delicate feelings of a
plaintiff, on one side, and possible injustice to the defendant on the
other, the law cannot hesitate. It was essential to the ends of justice
that plaintiff should submit to this examination.” Alabama, etc.,
Ry. Co. v. Hill, 90 Ala. 71, 8 South. 90, 9 L. R. A. 442, 24 Am. St.
Rep. 764 ; City v. Turner (Ind. Sup.) 60 N. E. 275, 82 Am. St. Rep.
481 ; White v. Ry. Co., 61 Wis. 536, 21 N. W. 524, 50 Am. Rep. 154 :
note to Cleveland, etc., Ry. Co. v. Huddleston, 68 Am. St. Rep. 247.
Neither was it an answer that one physician had examined her and
testified to what he found, and was cross-examined by the defendant.
Surgeons of equal learning and honesty may not diagnose an injury
in the same way. They may not be equally strong in perception, or
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equally accurate in observation or in measurements, and thus form
different judgments of the existing conditions, which, of necessity,
must constitute the basis of their scientific opinions. If a defendant
must make his defense against the expert opinions of the plaintiff’s
chosen surgeons, without the opportunity of testing the verity of
the basis of such opinions, he may -be placed at a disastrous disad-
vantage, such as the law cannot and does not sanction. City v. Tur-
ner (Ind. Sup.) 60 N. E. 275, 82 Am. St. Rep. 481. Defendant’s
right was, through an examination, to test the effect and reduce
the weight of the evidence introduced by plaintiff. Haynes v. Tren-
ton, 123 Mo. 326, 27 S. W. 622. The result of the investigation
asked for should have put plaintiff’s claim on impregnable ground,
or have destroyed it altogether. In either case there would have
been an assurance that justice had been done; an assurance which
finds no secure anchorage in the present record. Alabama, etc., Co.
v. Hill, 90 Ala. 71, 8 South. 90, 9 L. R. A. 442, 24 Am. St. Rep. 764.

The judgment appealed from is reversed. The district court will
enter an order reversing its judgment, and directing such further
proceedings as may be lawful in the premises. Appellant will re-
cover costs. All concur. '

(95 N. W. Rep. 153.)

W. E. MouEer v. NEILs RASMUSSON.
Opinion filed May 16, 1903.

Compliance with Statute Requisite to Lien.

1. A thresher’s lien is purely of statutory creation, and one who
would avail himself of it must comply with the requirements of the
statute creating it. Courts are not at liberty to extend it by construction
to cover cases not provided for in the statute.

Statement for Lien—Quantity of Grain Threshed Must Be Stated.

2. Section 4824, Rev. Codes 1899, requires a lien claimant, as a
condition prerequisite to perpetuating his lien, to file a statement in the
office of the register of deeds showing, among other things, “the
amount and quantity of grain threshed.” It is held, in an action to
foreclose an alleged thresher’s lien, that the omission of the lien claimant
to set forth in the statement filed by him the quantity of grain threshed
by him for defendant was fatal to his lien, and that the trial court
erred in directing a foreclosure of the same.
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Appeal from District Court, Cass County ; Charles A. Pollock, J.

Action by W. E. Moher against Neils Rasmusson. Judgment for
plaintiff. Defendant appeals.

Modified.

Barnett & Reese, for appellant.
Turner & Lee, for respondent.

Young, C. J. The plaintiff instituted this action to recover a bal-
ance of $160.44, which he alleges is due to him for threshing defend-
ant's grain in the fall of 1900, and also to foreclose an alleged
thresher’s lien securing the same. The answer interposed by the
defendant placed the allegations of the complaint in issue, and also
set up a counterclaim. The trial was to the court, without a jury.
Judgment was entered in favor of plaintiff for $121.97 and costs, and
for the foreclosure of his lien. Defendant has appealed from the
judgment, and demands a review of the entire case in this court.

We have reached the conclusion, after a careful examination of
the evidence, that the finding of the trial court in plaintiff’s favor that
there is an unpaid balance due him of $121.97 is fully sustained by
the evidence, and the judgment entered is therefore, to that extent,
approved. We do not agree with the trial court, however, in his con-
clusion that the plaintiff has a thresher’s lien. On the contrary, we
think the record shows the reverse. A thresher’s lien is purely of
statutory origin, and one who claims such a lien must bring him-
self under the terms of the statute authorizing its creation; and in
this case we are clear that the statement filed by the plaintiff for the
purpose of perpetuating his lien was not such a statement as the
statute requires shall be filed. The governing statute is embraced
in sections 4823, 4824, Rev. Codes 1899. Scction 4823 provides that
“any owner or lessee of a threshing machine who threshes grain for
another therewith shall, upon filing the statement provided for in
the next section, have a lien upon such grain for the value of his
services in threshing the same from the date of the commencement
of the threshing.” Section 4824 provides that “any person entitled
to a lien under this chapter shall within thirty days after the thresh-
ing is completed, file in the office of the register of deeds of the
county in which the grain was grown a statement in writing, veri-
fied by oath, showing the amount and quantity of grain threshed,
the price agreed upon for threshing the same, the name of the per-
son for whom the threshing was done and a description of the land
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upon which the grain was grown. Unless the person entitled to the
lien shall file such statement within the time aforesaid he shall be
deemed to have waived his right thereto.” It will be seen that the
statement which the lien claimant must file shall show “the amount
and quantity of grain threshed,” as well as “the price agreed upon
for threshing the same, the name of the person for whom the thresh-
ing was done and the description of the land upon which the grain
was grown.” The verified statement filed by the plaintiff in this case
does not show “the amount and quantity of grain threshed.” It mere-
iy recites that “affiant threshed for said Neils Rasmusson certain
flax,” etc., and nowhere does it purport to state the quantity of flax
threshed. It might be one bushel or one thousand, so far as this
statement is concerned. This is not the statement which the statute
requires to be filed. It was only by the filing of the statement re-
quired by the statute that the plaintiff could perpetuate his lien. His
failure to comply with the statute in this respect is fatal to his lien.
In 1 Jones on Liens, sections 105, 106, it is said that “the character,
operation, and extent of the lien must be ascertained by the terms of
the statute creating and defining it; and the courts cannot extend the
statute to meet cases for which the statute itself does not provide,
though these may be of equal merit with those provided for. * * *
A statutory lien can exist only when it has been perfected in the
manner prescribed by the statute authorizing it.” In other words,
the courts are powerless to create the lien. It exists only under the
statute. It has been repeatedly held by this court that the statute
requiring the filing of this statement is imperative, and that the bene-
fits of the statutory lien can be realized only by a complianc: with
the statute. Martin v. Hawthorne, 5 N. D. 66, 63 N. W. 895; Martin
v. Hawthorne, 3 N. D. 412, 57 N. W. 8%; Parker v. Bank, 3 N. D.
87,54 N. W. 313; Lavin v. Bradley, 1 N. D. 291, 47 N. W. 384, Iu
the two cases last cited, the failure to insert a description of the land
in the lien statement was held fatal, and it was further held that the
lien statement could not be reformed by inserting a correct descrip-
tion. As we have seen, the legislature has required the lien claimant
to include in the statement filed a statement of the quantity of the
grain threshed. The inclusion of this showing is made a prerequisite
to the securing of the statutory lien, as much as the giving of th:
description of the land upon which the grain was threshed, or the
insertion of the name of the person for whom the threshing was done,
and the price agreed upon. Courts are not at liberty to say that any
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of these requirements may be omitted by the lien claimant from his
statement, and thus give him a lien upon conditions other than those
prescribed by the statute under which he claims his lien.

Plaintiff, having failed to file a statement complying with the
statute, cannot claim the benefits of the statutory lien, and the court
was in error therefore, in finding that the balance due the plaintiff
was secured by a lien, and awarding the foreclosure of the same.

The judgment, so far as it awards a recovery for $121.9%7, is ap-
proved, and will be affirmed. That part of the judgment, however,
which awards a foreclosure of the alleged thresher’s lien, is reversed.
Neither party will recover costs upon this appeal.

All concur.

(95 N. W. Rep. 152.)

JouNs v. RUFF.

Opinion filed May 27, 1903.

Judgment Notwithstanding the Verdict.

1. Under chapter 63, p. 74, Laws 1901, governing the practice on'
motions for judgment notwithstanding the verdict, such judgment can-
not properly be ordered unless a motion for a directed verdict has been
previously made and denied.

Appellate Court Sustains Only on Grounds Urged Below.

2. When such a motion has been made and granted in district court
on the ground of the insufficiency of the evidence, without a previous
motion for a directed verdict, the party making such motion will not,
on appeal to this court from the judgment entered in such case, be
allowed to sustain such judgment on grounds independent of, and not
included in, the motion made in the district court.

Assignment of Errors in Brief—Dismissal of Appenl.

8. The absence of proper assignments of error, or the entire absence
of such, in the brief, is not ground for the dismissal of an appeal in
this court.

Reviewing Errors Not Assigned—Striking Brief from Files.

4, This court will refuse, in its discretion, to review errors not
assigned, or may permit amendments allowing assignments of error to
be incorporated therein upon terms, or may strike the brief from the
files, upon motion.
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Appeal from District Court, Wells County; S. L. Glaspell, J.

Action by John G. Johns against Chris. Ruff. Judgment for
plaintiff. Defendant appeals.

Reversed.

Plinn H. Woodward, for appellant.

One desiring to challenge the sufficiency of evidence to support
a verdict must either—

1. Request that a verdict be directed in his favor, or

2. Except to the charge of the court submitting questions of fact
to the jury, or

3. Move for a new trial on the ground of the insufficiency of the
evidence.

No other mode of raising the question of the sufficiency of the evi-
dence is provided by law. Henry v. Mayer, 6 N. D. 143, 71 N. W.
Rep. 127. Insufficiency of the evidence to sustain a verdict can only
be raised by a specification of wherein it is insufficient. Colby v. Mc~
Dermont, 6 N. D. Rep. 495, Y1 N. W. Rep. 772; Henry v. Mayer,
6 N. D. Rep. 413, 71 N. W. Rep. 127, Rev. Codes, section 5474 ;
Mooney v. Donovan, 9 N. D. Rep. 93, 81 N. W. Rep. 50. A verdict
of a jury, to which neither party has objected, should not be va-
cated by the court on its own motion, unless there has been such a
disregard of instruction on the evidence in the case, that the court
is at once satisfied without mature reflection or the aid of argument,.
that such verdict is the result of passion or prejudice, or was ren-
dered under a misapprehension of the court’s instructions, and the
order should be promptly made on the coming in and entry of the
verdict. Clement v. Barnes, 8 S. D. Rep. 421, 61 N. W. Rep. 1126;
Gould v. Elevator Co., 2 N. D. 216, 50 N. W. Rep. 969; Flugel v.
Henschel, 6 N. D. 205, 69 N. W, Rep. 195. If the court erred in:
not directing a verdict on its own motion and the jury rendered a
general verdict, judgment must be entered on the verdict. Kellogg,
Johnson & Co. v. Gillman, 3 N. D. 538, 58 N. W. Rep. 339. Motion
at the close of testimony to direct a verdict in his favor, is a condi-
tion precedent to the right of a party to move for a judgment not-
withstanding the verdict. Hemstead v. Hall, 66 N. W. Rep. 366;
Netzer v. Crookston, 68 N. W. Rep. 1099 ; Sayers v. Harris, 87 N.
W. Rep. 617, 11 Enc. PL. & Pr. 920; Crane v. Knauf et al., 68 N. W,
Rep. 79. A party is not entitled to judgment notwithstanding verdict.
in either trial or appellate court unless he asks for that relief on mo-
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tion for a new trial. Kerman v. St. Paul City Ry. Co., ! N. W. Rep.
71, and 68 N. W. Rep. 1099. Where motion after verdict is exclu-
sively for judgment notwithstanding the verdict, and not in the alter-
native for that remedy or for a new trial, if the party is not entitled
t0 a judgment as requested, he is not entitled, at least as a matter of
right, to a new trial. Cruikshank v. St. P. F. & M. Ins. Co., 77 N.
W. Rep. 958 ; Marquardt v. Hubner, 80 N. W. Rep. 617 ; Kraatz v.
.St. Cloud School District, 81 N. W. Rep. 533; Bragg v. Chicago, M.
& St. P. R. Co., 83 N. W. Rep. 511. In case of irregular entry of
judgment, motion is the proper remedy, whether it affects the juris-
diction or not. Thomas v. Tanner, 14 How. Fr. 426, 3 Wait’s Pr.
668 and 4 Wait’s Pr. 637; Railroad Co. v. Murphy, 19 Minn. 500 ;
Covert v. Clark, 23 Minn. 539. When motion goes to the jurisdiction,
motion will lie a year after the entry of judgment. Lee v. O’Shaugh-
nessy, 20 Minn. 173.  'What may be done, may be undone, by motioi
Clopton v. Clopton, 88 N. W. Rep. 562, 15 Erc. Pl. & Pr. 356, 14
Enc. Pl & Pr. 87, 14 Enc. Pl. & Pr. 81, 14 Enc. Pl. & Pr. 76 and 7%.
Unless a verdict is objected to, it should not be set aside by the court
-on its own motion, unless done at the incoming of the verdict. Clem-
ent v. Barnes, 61 N. W. Rep. 1126 ; Gould v. Duluth & Dakota Ele-
vator Co., 2 N. D. 216, 50 N. W. Rep. 970; Flugel v. Henschel, 6 N
D. 205, 69 N. W. Rep. 195. Under chapter 63, Laws of 1901, the
verdict cannot be set aside and judgment given notwithstanding the
verdict, unless there was a motion by either party at the close of the
testimony, for a directed verdict in favor of the party making the
motion, and such motion denied. Such motion is a condition prece-
.dent. Hemstead v. Hall, 66 N. W. Rep. 366 ; Netzer v. Crookston, 68
N. W. Rep. 1099 ; Sayers v. Harris, 87 N. W. Rep. 617, 11 Enc. PL.
-& Pr. 920. That there was no sufficient evidence in this case to sus-
tain the verdict, that the jury disregarded, or did not understand
the instructions, were not sufficiently challenged by plaintiff, and
verdict could not be set aside in consequence. Henry v. Maher, 6-N.
D. 413,71 N. W. Rep. 127; Colby v. McDermont, 6 N. D. 495, 71 N.
W. Rep. 772. Where an attorney is employed by a party and that
attorney hires another, the client believing that the attorney is re-
sponsible for the fees of such associate, is not responsible for the lat-
ter’s fees, although he knew he was performing services. McCarthy
v. Crump, 67 Pac. Rep. 343. Paying one associate counsel does not
-estop denying the fees of another. Ewans v. Moher, 153 Ill. 561, 42
Ill. App. 255, 3 Am. & Eng. Enc., of Law 441, The burden is on
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the attorney employed as associate counsel to show ratification of
such employment by client. Hughes v. Zeigler, 69 Ill. 38, 3 Am. &
Eng. Enc. of Law (2d Ed.) 441.

Alfred E. Hawes, for respondent.

At common law, upon plaintiff's motion after verdict, the court
would enter judgment for him, non obstante, only on plea in con-
fession and avoidance, where confession was complete and matter
pleaded in avoidance was no defense, and such right was tested only
by the pleadings. Cruikshank v. St. P. F. & M. Ins. Co., 77 N. W.
958. By chapter 63, Laws 1901, such verdict is given to the party en--
titled to it, upon the evidence, upon compliance with the practice pre-
scribed. Cruikshank v. St. P. F. & M. Ins. Co., supra. The father
is the natural guardian of his infant child, and chargeable with
its support, and medical and surgical services bestowed upon it. 3
Addison on Contracts 497, 3 Waite’s Actions and Defenses, 851,
section 5, 1 Parsons on Contracts, 385. Liable even if services were
voluntary. 2 Addison on Contracts, 847. Patient is liable to an as-
sisting physician, upon implied assumpsit, where previous request
and promise of payment were implied by law. Garrey v. Stadler, 30
N. W. Rep. 787. A pleading which affirms and denies an essential fact
shows no cause of action. 9 Cal. 47, 6 Enc. Pl. & Pr. 270. Plea of
new matter should confess, impliedly or directly, that but for such
new matter of avoidance, the action could be maintained. Morgan v.
Hawkevye Ins. Co., 37 Ia. 357 ; Abbott v. Sartori, 11 N. W. Rep. 626. If
judgment of court below is legally correct, its reasons therefor may
be disregarded on review. Knight et al. v. Barnes et al., County
Commissioners, ¥ N. D. 599, 75 N. W. Rep. 904.

MorGaN, J. The complaint in this action sets forth a cause of
action for services rendered the defendant’s daughter by the plaintiff
as a physician and surgeon at defendant’s special instance and re-
quest. The answer admits the rendering of the services, but denies
specially that such services were at defendant’s special instance and
request ; and further alleges that such services were performed as an
assistant to one Dr. Barr, and that said Barr agreed to pay said as-
sistant out of the sum of $10, the agreed sum to be paid him for
performing an operation on his infant daughter ; and that the defend-
ant never agreed to pay said plaintiff nor in any manner employed
him. The defendant testified in support of his answer, and his testi-
mony shows that the plaintiff was employed as an assistant at the sug-
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gestion of Dr. Barr of the necessity of employing him as an assistant.
He admitted that he was aware that the defendant was to assist in
said operation, but denies that he agreed in any manner to pay him
or that he employed him, and says it was agreed that said Dr. Barr
was to pay said plaintiff. The defendant was not present
at the operation. He had no conversation whatever with
the plaintiff until after the services were performed. There was a
verdict for the defendant in district court. That court ordered judg-
ment for the plaintiff for $15, the undisputed value of his services,
notwithstanding the verdict, and the defendant appeals from that
judgment.

The plaintiff moves to dismiss the appeal and for an affirmance
of the judgment, upon the grounds: ‘(1) That appellant’s brief
contains no true and concise statement of the facts material to the
points of law to be argued with reference to pages or folios of the
abstract; (2) that appellant’s brief contains no assignment of
error; (3) that the statement of the case as settled contains no speci-
fication of errors.” We do not find that the record sustains the last
contention. The statement of the case was amended in due time on
notice, and a specification of errors incorporated therein by an order
of the court. The brief contains no assignments specifically denom-
inated as such. It does, however, point out the two grounds on which
reliance is placed for a reversal of the judgment appealed from, and
this is done in the following words: “So that from defendant’s view
there are practically two propositions presented by this appeal, viz.:
Did the district court err in granting plaintiff's motion for judgment
notwithstanding the verdict, and in denying defendant’s of February
21 to set aside the order of January 23, 1902?” These two questions
are the only ones argued in the brief, and the plaintiff has argued the
correctness of these two rulings only in his brief. Although these
matters are not properly assigned as errors, and the brief does not
refer to the pages or folios of the abstract, as required by rule 14 (74
N. W. x), still the total absence of these requirements is not ground
for the dismissal of the appeal. The appeal to this court was properly
perfected, and cannot be dismissed for failure to comply with the
rules of court relating to matters required to bring the case on for
hearing and argument. The motion to dismiss the appeal is therefore
denied. If the matter had been brought before us on a motion to
strike out the briefs for the reasons alleged, we would undoubtedly
have granted the motion, although an amendment might have been
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permitted upon terms. The record in this case is very brief, and
the irregularity is not such as to warrant us in disregarding the
errors assigned without a proper motion. The rule requires no stated
form in making assignments. We therefore hold that there is not a

" total absence of assignments of error in the brief. Strict compliance
with the rules is not always exacted, as has been held in the follow-
ing cases: O'Brien v. Miller, 4 N. D. 308, 60-N, W. 841; Vidger v.
Nolin, 10 N. D. 353, 87 N. W. 593.

After the verdict of the jury was recorded on the minutes of the
court, the plaintiff made a motion for judgment notwithstanding the
verdict, upon these grounds: “First, that such verdict is not sup-
ported by any evidence introduced on the trial in said action; second,
that said verdict was rendered by said jury in utter disregard of the
evidence introduced upon the trial of said action; third, that said
jury either disregarded or did not understand the charge of the court
as to the law applicable to the facts appearing in evidence upon the
trial of said action before the jury.” This motion was granted, and
in the order granting it the following langnage is found: “And it
now appearing to the court that there was no evidence offered by
either of the parties to said action to authorize or support the find-
ing of the jury in favor of the defendant and against the plaintiff,
and it appearing to the court that said jury either misunderstood or
disregarded the charge of the court as to the law applicable to the
facts in the case, and it appearing to the court from such evidence
that said verdict is erroneous and against law, and that the plaintiff
is entitled to judgment upon all the evidence introduced upon the
trial.” It is conceded that the plaintiff did not move for a directed
verdict in his favor during the trial. The practice relating to motions
for judgment notwithstanding the verdict is prescribed by chapter
63, p. 74, Laws 1901, which is as follows: “In all cases where, at the
close of the testimony in the case tried, a motion is made by either
party to the suit requesting the trial court to direct a verdict in favor
of the party making such motion, ~hich motion was denied, the trial
court, on motion made that judgment be entered notwithstanding the
verdict * * * shall order judgment to be entered,” etc. It is ap-
parent from the reading of this law that the making and denying of
a motion for a directed verdict must precede any motion for judg-
ment notwithstanding the verdict on grounds relating.to lack of evi-
-dence. Such a motion for a directed verdict is a condition precedent
to ordering judgment notwithstanding the verdict upon grounds
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pertaining to the evidence. The plaintiff, not having followed the pre-
liminary requirement of the statute that a directed verdict must be
asked for before a motion for judgment notwithstanding the verdict
can be granted, was not entitled to the judgment rendered in his
favor on the grounds set forth in his motion. Hemstead v. Hall, 64
Minn. 136, 66 N. W. 366 ; Sayer v. Harris (Minn.) 87 N. W. 617;
Crane v. Knauf, 65 Minn. 447, 68 N. W. 79.

It is contended, however, that plaintiff was and is entitled to the
judgment rendered in his favor under the common-law practice, for
the reason that defendant’s answer failed to allege a good defense.
Whether the answer did state a good defense we are not called upon
to determine. This contention, so far as this case is concerned, is
disposed of by the fact that no such motion was made. The defend-
ant was not apprised of any such contention until raised in respond-
ent’s brief in this court. Defendant was called upon in the court below
to meet the single proposition advanced that the evidence did not sus-
tain the verdict, and he has not attempted to sustain the other conten-
tion on which respondent seeks to uphold the judgment in this court.
Having specifically pointed out the ground of his motion in the court
below, the plaintiff will not be permitted to urge a different ground
in this court, not at all connected with or included in the motion
made and granted in the district court. If the plaintiff had included
in his motion the grounds now relied on to support the judgment,
in addition to grounds stated in the motion, and the district court
had granted the motion upon the latter ground, he would be in a posi-
tion to urge in this court that the judgment was proper on other
grounds than the one relied on as sufficient by the district court.
Under such a state of fact, the case of Tribune Co. v. Barnes, ? N. D.
599, 75 N. W. 904, relied on by counsel, would be in point, but it is
not in point on the facts of this case.

The judgment is reversed, and the cause remanded, with direc-
tions to the district court to enter judgment in favor of the defendant
upon the verdict of the jury. All concur.

(95 N. W. Rep. 410.)
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