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CASES
DECIDED

IN THE HIGH COUET
OF THE TEANSVAAL.

Cape Commercial Bank vs. Fliischman and Van Eensbueg.

Mortgage Bond.—Lease.—Fraud.

A lease of a farm executed mfraud of a prior mortgage bond,

by which the same farm is specially mortgaged as security

for the repayment of money lent, will be set aside.

Action brought by the Cape Commercial Bank against

the defendants Fleischman and Van Eensburgj for the July 24.

cancellation of a certain deed of lease of the farm Louw- -—
,

Cape Commercial
baken. under the followmsf circumstances :

—

Bank yb. Fieiscii-
^ man n.nrl Vn.nman and Van

Rensburg

The Bank was the holder of a bond whereby the farm

Louwbaken was specially mortgaged on 23rd June, 1874^

by Fleischman to Von G-rassow for the repayment of the

sum of £600 with interest after the lapse of one year. On
the 16th July, 1874, this bond was ceded by Von Grassow

to the Cape Commercial Bank. The plaintiff thereupon

complained ''that on the 17th September, 1874, after the

cession of the said bond had been made, Fleischman, with

intent to defeat and delay the said Cape Commercial Bank

in selling and realizing, and to materially depreciate the

value of the said farm Louwbaken, mortgaged as aforesaid,

B



j^ii ^^^ uBlawfully and fraudulently make and execute a lease

_^_^- of the said farm Louwbaken for a term of ten years, at a

kvriSch- nominal rental of £10 per annum, to, and in favour of, the

iteMbuS" second defendant, who unlawfully and fraudulently aided

the said Pleischman in the execution of the said lease, and

accepted the same with intent as aforesaid."

The -defendants, while admitting the execution of the said

lease, denied that it was founded on any fraud, or prejudiced

the creditors of defendant Fleischman in any way, and

maintained. that the plaintiff was not entitled to judgment,

as he had allowed the lease to continue for three years

without making any objection, during which period con-

siderable improvements had been effected on the farm.

From the evidence it appeared that the lease of the farm

Louwbaken was for a period of ten years, at a rental of £10

per annum and half the annual crops. Pleischman and

Van Rensburg were brothers-in-law, and lived on the same

farm Louwbaken. The farm had been advertised for sale

in execution of a judgment obtained by the Bank in April,

1876, against Pleischman for £500, and costs. One Bekker

was willing to purchase the farm for £800, but on hearing of

the existence of the lease he refused to complete the purchase.

Some time after the lease Pleischman and his wife cultivated

portion of the farm for their own benefit. Improvements

were made on the farm by both Van Rensburg and

Pleischman. The latter also ordered some repairs and im-

provements to be made to the dwelling house, for which he

paid. He also cut wood on the farm and sold it on his own
account. Evidence was also given of a conversation

between Pleischman and Van Rensburg, to the effect that

the former would lease Louwbaken to the latter at a rental

of £10 per annum, as he feared that the farm might be sold

in execution, and he wished to secure the farm. This was
denied by defendant Pleischman, but he admitted that he
did not inform the Bank, the holder of the mortgage bond,

of the lease.

Ford : As to the legal question whether a mortgagor can

lease land already mortgaged, without consent of the

mortgagee, the Roman-Dutch Law is very vague. (See

Van der Linden, by Henry, p. 181, Orotius 2, 48, 44). The
English authorities are more clear on the point. {Chitty on
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Contracts, 9tli ed., p. 303. Snell's Equity, 245, 248. 1
jJ87^-_

Smith; Lead. Oa. (7tli ed.) p. 579. Keech v. Hall). But "_!!'

even supposing there can be no objection in law to such a Bank°v°™Sch-

lease, the existence of fraud in the execution of the lease ™™eMbujag.

will render it void. A clear fraud upon the mortgagee has

been proved. The defendants are brothers-in-law, and the

lease itself is unusual in its terms. Fleischman was

allowed to build new houses and cultivate lands on the farm

leased without paying anything for it. He is allowed to

cut and remove wood from the farm and act as he pleases,

just as if Van Rensburg, the lessee, was not on the farm.

The lease has substantially depreciated the value of the

farm for purposes of sale by the mortgagee, and there is

direct evidence that the lease was entered into for no other

purpose than to defeat and delay the mortgagee in obtaining

payment of his just debt, in other words, to defraud him.

Be Vries, for the defendants, maintained that they could

lawfully enter into a contract of lease. The mortgage bond

contains no clause, preventing this. The English authorities

cited do not apply, for the common law of the country is

the Roman-Dutch law, and whatever is not prohibited is

not contrary to law. CVan der Lindenhk. 11., ch. I., § III.,

n. I. Fraud has not been proved. The defendants have

both positively denied this, and it has always been the

practice for a niortgagor to lease the premises mortgaged

without consulting the mortgagee.

Ford in r3ply.

Cur. adv. vult.
jui^l's

The Court, upon the evidence, ordered the lease to be set

aside with costs.



Attoeney-Gteneral vs. Skinner.

Be-opening of Preliminary Examination.

When the Attorney-General directs the PiMia Prosecutor of a

district to re-optn a preliminary examination and tahe

further evidence before the Landdrost of such district, the

Landdrost cannot refuse to take such further evidence.

1877. Ford (Acting Attorney-General) moved for an order— directinpr W. Skinner, Esq., Landdrost of Pretoria, to re-
Attorn-y-Oeneral °

. _ ...
Ts. Skinner. Open a preliminary examination in the case of Reg. vg.

Ferreira and Potts. In support of tlie application, he read

the affidavit of J. 0. Krogh, Public Prosecutor for the

district of Pretoria, setting forth that a preliminai-y examina-

tion having been taken and closed by the Landdrost, he, as

Public Prosecutor, submitted the case to the Acting Attorney

General, who instructed him tainstitute a further preliminary

examination, whereupon he summoned the said Ferreira and

Potts to appear before the Landdrost for further examina-

tion, but that, upon an objection of their attorney, the

Landdrost refused to hold such further enquiry. A letter

was thereupon addressed to the Landdrost by the Acting

Attorney-General in terms of §§ I'i and 57 of the Ordinance

No. 5, of 1864, directing him to take the said further

examination, which he, however, refused to do. He moved

that the application might be granted with costs, and cited

Fisher's Digest, p. 5688, Criminal Procedure of 1864, §§
14, 57.

De Vrien, for respondent, maintained that a Landdrost

is not bound to obey instructions received from the Attorney-

General. The Grondwet § 62 renders the Landdrost free and
independent from Executive control in the discharge of his

judicial duties. The Landdrost was only bound by a decision

of the High Court. The preliminary examination, having

once been closed, could not be re-opened. Criminal

Procedure § 52.

KoTZi), J. : The Landdrost is ordered to re-open the



preliminary examiuation in the case of Reg. vs. Ferreira and 1877.

Potts at the earliest convenient opportunity, and to take .,, ~:.

further evidence. He must also pay the costs of this vs. skinner.

application.

In re Phelan.

Contempt of Court.

In re Phelan.

A paragraph in a newnpaper containing improper reflections

on the Judge of the High Court in regard to his conduct

in an application, which had been heard and decided by

him., is a Contempt of Court, which may be inquired into

and punished on summary process.

KoTZE, J.J drew the attention of the Acting Attorney- nov^m.

G-eneral to a paragraph in the Qoldfields Mercury of 22nd ^^' ^*'

November, reflecting in an undue manner upon the pro-

ceedings of the Court in the application of White vs.

O'Learj, as follows :
—''We don't think any precedent can

be found in any law or practicCj known in South African

Courts, for allowing the Acting Attorney-General to charge

both advocate's and attorney's fees; and contrasting this

allowance with the Judge's summary and sweeping reduc-

tion of Mr. Cooper's bill from thirteen to three guineas,

the question very naturally suggests itself to the mind :

had Mr. Cooper and the Acting Attorney-General reversed

positions, would the Judge's decision have been the same ?
"

Ford (Acting Attorney-General) thereupon moved for a

rule to be served on W. J. Phelan, printer and publisher

of the Qoldfields Mercury, to appear personally before the

Court at Pretoria to answer for his contempt.

The Court granted an order directing W. J. Phelan,

printer and publisher of the Qoldfields Mercury, to appear

personally on the 13th December, 1877, to answer for

contempt of Court, and to show cause why he shall not be

punished or otherwise dealt with according to law.



1877. Postea (Dec. 13). The order having been duly served,
Nov. 29. ^ '

Doo^s. and Mr. Phelan being in Court,
In re Plielan.

Ford (Acting Attorney-General) moved that W. Phelan

be called upon to answer for his contempt of Court.

The Eespondent said he did not engage counsel, as he

had no intention to defend the charge against him. When
he wrote the paragraph in question he had no intention

whatever to reflect upon the Court, and did not at the time

think he was exceeding the ordinary limit of press criticism.

Another construction might, however, be put upon the

paragraph different to what he had implied, and on con-

sideration he would not have published it. He had already

suffered a penalty in having been put to considerable

expense and inconvenience in having to undertake a journey

by post-cart from Pilgrim's Rest to Pretoria. His business

.

would also suffer on account of his absence. He thought

he might with justice urge this in mitigation, and would

now express his regret at what he had done and apologize

before His Lordship in open Court. He asked permission

to read a few extracts from leading English newspapers on

the ruling of Mr. Justice Hawkins in the late Pfnge case,

to shew the liberty allowed to the press in England (Mr.

Phelan here read extracts from the Daily Neivx and other

London papers). He did not read these extracts by way
of justification for the appearance of the paragraph in the

Ooldfields Mercury, as he did not think it would admit of

any, but merely for the sake of mitigating the penalty.

Ford (Acting Attorney-Greneral) did not wish to address

the Court after the apology made by Mr. Phelan. He,

however, submitted that he should be ordered to pay the

costs of this matter.

KoTZEj J. : Mr. Phelan, there cannot be the slightest

doubt that in the paragraph in the Ooldfields Mercury,

referred to in the order by which you have been called

upon to appear here and answer, you have beeen guilty of

a contempt of this Court. In the Mercmy, of the 22nd
November, you caused to be printed and published a para-

graph, reflectiug in a very improper manner upon the



pi'oceedings of this Court in tlic application of White vs.
No^'29

O'Leary. The paragraph in qnesti(jn most distinctly staites, Decas.

or suggests, it matters not whichj that in the ease of torePMan.

White vs. O'Leary, the Judge of this Court, in giving his

decision from the Bench, was influenced by personal and

corrupt motives in allowing on the taxed bill of costs

certain fees due to the Acting Attorn ej--General, and

reducing the fees charged by Mr. Attorney Cooper in the

Court below. The words in your newspaper, " We don't

think any precedent can be found in any law or practice

known in South African Courts- for allowing the Actiiaig

Attorney-General to charge both advocate's and attorney's

fees ; and, contrasting tliis allowance with the Judge's

summary and sweeping reduction of Mr. Cooper's bill from

thirteen to three guineas, the question rery naturally

suggests itself to the mind : had Mr. Cooper and the Acting

Attorney-General reversed positions, would the Judge's

decision have been the same ?" contain a charge of jDersonal

favouritism on the part of the Judge, qua judge. No
principle of law is better established than this : that any

publications or words which tend, or are calculated, to

bring the administration of justice into contempt, amount

to a contempt of Court. Now, nothing can h.ivo a greater

tendency to bring the administration of justice into con-

tempt than to say, or suggest, in a public newspaper, that

the Judge of the High Court of this territory, instead of

being guided by principle and his conscience, has been

guilty of personal favouritism, and allowed himself to be

influenced by personal and corrupt motives, in judicially

deciding a matter in open Court. In the case of Re

Neethling (Buck. Rep., 1874), the Supreme Court of the

Cape Colony held that to write in a public newspaper that

a Judge of the Court, in a certain matter, suti judice, " had,

in a spirit of humour and abandon, given unrestrained

license to his tongue," amounted to a contempt of Court.

To impute dishonest or improper motives to a Judge in the

exercise of his judicial office, is clearly a contempt of Court,

of which it is the duty of the Court to take notice by

summary process, and to punish the offender by fine, or

imprisoiiment, or both, at discretion. Under the old state

of things in this country, scandalous attacks upon judges^

and improper reflections upon the administration of justice, ||*



not"29 ^^J ^^^^ S°^^ unnoticed and unpunished; not on the

Decaa. ground that the judges had no power to punish for con-

inrePheian. temptj for every court of justice possesses this power, but

because the judges who composed those courts were mostly-

unprofessional men, not possessing any knowledge of the

principles of jurisprudence. We have now entered upon a

new and better administration of justice, and this seems to

me the proper occasion to state from the bench what acts

amount to contempt of Court. Anything spoken, written,

or printed, imputing corrupt and dishonest motives, or

conduct, to a judge in the discharge of his judicial office;

or reflecting in an improper and scandalous manner on the

administration of justice, is a contempt quite as much as

insult or violence offered to the judge in facie curuB. In

like manner, disobeying the process of the Court, inter-

fering with or obstructing the officers of the Court in the

lawful discharge of their duty, or commenting at public

meetings, or in public prints, on proceedings pending in

Court, amounts to contempt, for which the offender may be

sum^marily dealt with and punished at discretion. Black-

stone, in the fourth volume of his Gommentariex, says

:

" Some of these contempts may arise in the face of the

Court ; as by rude and. contumelious behaviour, by obstinacy,

perverseness, or prevarication, by breach of the peace, or

any wilful disturbance whatever. Others, in the absence of

the party, as by disobeying or treating with disrespect the

King's writ, or the rules or process of the Court, by per-

verting such writ or process to the purposes of private

malice, extortion, or injustice; by speaking or writing

contemptuously of the Court, or Judges acting in their

judicial capacity ; by printing false accounts (or even true

ones, without proper permission) of causes then depending

in judgment ; and by anything, in short, that demonstrates

a gross want of that regard and respect which when once

courts of j astice are deprived of, their authority (so necessary

for the good order of the kingdom) is entirely lost among
the people." So in Onslow's and Whalley's case fL. B., ix.

Q. B. 227J, Lord Chief Justice Cockbum, delivering the

unanimous opinion of the Court of Queen's Bench, said,

"It is clear law that this Court has always held that

comments made on a criminal trial, or other proceedings,

when pending, is an offence against the administration of



In re Phelan.

. 9

justice, and a contempt of the authority of this Court. It nov!m.

can make no difference in principle whether those comments "^^ ^^'

are made in writing or in speeches at public assemblies.

Neither can it make any difference in principle whether

they are made with reference to a trial actually com-

menced and going on, or with reference to a trial about

to take place : we can have no hesitation in applying to the

one the same rule which we should apply to the other ; and

we think, therefore, the counsel for the Crown have done no

more than discharge their duty in bringing this case to our

attention." Anything, therefore, which is calculated to •

bring the administration of justice into contempt may be

taken notice of by summary process, and punished.

Authorities are not wanting to shew that Colonial Courts

of Record possess the same power of committing and

puaishing for contempt. Thus, in McBurmott's case (2 L. B.,

P. C, 341), the Supreme Court of British Guiana committed

McDermott for contempt for having written a scandalous

article in TIip Colonist newspaper, reflecting on one of the

Judges, and the administration of justice in the colony

generally. He was imprisoned for six months, and, on

appeal to the Privy Council, it was held that no appeal lay,

and that the Court which committed for the contempt, and

none other, was the proper tribunal to judge of that con-

tempt. So in NaethliiKj's case (Buchanan's R^p., 1874^, the

Supreme Court of the Cape Colony adjudged the writer of

a letter in the Capn Aryus guilty of contempt.

Although no scandalous or improper reflection on the

administration of justice can be allowed, everyone is un-

doubtedly at. liberty to criticise the conduct of Judges on

the Bench in a fair and legitimate manner. It is only when

the bounds of moderation and of fair and legitimate criticism

have been exceeded, that the Court has power to interfere.

I do not in the slightest degree desire to fetter free and

open discussion in the public prints of the proceedings of

this Court. The liberty of the press is a great privilege,

and a great safeguard to the public ; but the administration

of justice is, in like manner, a matter of public importance.

Consequently the law—the very protector of the liberty of

the press—will not, on grounds of public policy, allow that

liberty—its own creature—to be abused and employed as
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Not"29
^^ instrument to bring tlie administration of justice into

Dec^s. contempt. As far as I am personally concerned, I consider
In re piieian.

(.j^g paragraph in the Goldfields Mercury a foolish and absurd

one j but I would be wanting in my duty, and in respect

for the high office I hold, were I to let the publication^ for

which you are responsible, go unnoticed. I should very

much have prefered that some Judge^ other than myself,

could have sat to try and dispose of the matter ; but as the

Court is at present only composed of one Judge, my having

to decide in this instance is unavoidable. In itself, there is

no objection to this course, for otherwise contempts would

often go unpunished ; and, moreover, in England it has

frequently happened that a Judge of a Court of Equity,

sitting alone, has been obliged to decide questions of

contempt, although he was himself personally concerned.

With reference to the taxed Bill of Costs in White vs.

O'Leary, it is desirable there should be no misunderslanding

as to the ruling of the Court. The legal practitioners before

the High Court may be divided into two classes. First,

those who are both advocates an, ? attorneys ; and second,

those who are attorneys merely. To the former class belong

the Acting Attorney-General, and all the old practitioners,

who under the former Grovernment acted as advocates and

attorneys. To the latter beloug all those gentlemen, who,

not having pra- tised under the former Government, were

admitted as attorneys merely, in teims of the Proclamation

of 28th May last. Mr. Cooper, like the Acting Attorney-

General, comes under the first class. In White vs. O'Leary,

Mr. Cooper acted as attorney in the Court of Landdrost,

and hence he could only be allowed his feea in accordance

with the scale provided by law for the Landdrost Courts.

The Acting Attorney-General, on the other hand, appeared

as advocate in the High Court, only when the case came on

for appeal, and was, therefore, like any other advocate,

entitled to higher fees. As those practitioners, who are

both advocates and attorneys, act in a two-fold capacity, the

Court laid down the rule that, where such practitioners do

work as attorneys, they are entitled to charge for work
done as attorneys ; and, where they do work as advocates,

they are entitled to charge counsel's fees
; provided, how-

ever, that no such practitioner shall be allowed to charge
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a double fee for one and the same specific act

—

e.g., for ^m\
appearing as counsel in the High Court, a practitioner of

class No. 1 can only charge counsel's fees ; he cannot also

make a separate charge for attendance in Court as attorney.

This rule seems so intelligible that I am at a loss to conceive

how there could have been any doubt on the point. It

cannot be denied that the two-fold privilege enjoyed by the

first class of practitioners gives them a great advantage

over practitioners of the second class, and a change in this

respect will soon have to be made, but this has nothing to

do with the ruling of the Court as regards the bill of costs

in White vs. O'Le vry. I noticed that in one of the local

papers the proceedings in that case were wrongly reported

;

and if people at a distance will accept what they read in

newspapers as true and correct, and make improper com-

ments thereon, they must take the consequences. It would

be well if in the the newspaper reports of the proceedings

in Court greater accuracy were observed. For as these

reports are circulated through the country and read by the

people, it is absolutely necessary that they should be correct

and accurate in every respect. An inaccurate report is

obviously worse than no report at all ; it is misleading to the

practitioners at a distance ; misleadiug to all the inferior

tribunals throughout the country, and may be productive

of much mischief.

Having adjudged you guilty of contempt—^it remains to

consider what punishment ought to be inflicted. I am glad

to see that you regret what you have done, although I can

not for a moment admit, as you have endeavoured to make
out, that the words in your newspaper are capable of an

innocent meaning. They either amount to a contempt, or

are meaningless. But it cannot be supposed that when you

wrote the paragraph in your newspaper you did not intend

your words to be understood in their plain ordinary meaning.

You have very fairly urged certain circumstances which the

Court ought to take into consideration in fixing the punish-

ment about to be inflicted. You have been put to con-

siderable personal expense and inconvenience in coming

down from Pilgrim's Rest, and I am therefore disposed to

inflict a moderate penalty. Let it, however, be distinctly

understood that, in future, the Court will exercise the power
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Nof29 fftich it undoubtedly possesses, of punishing contempt witli

Dec^s. a stern and unsparing hand. The judgment of the Court is

In rePheian. ^}^^ y^^ ^^j g^ g^g pf £iQ^ g^^^ ^,3 imprisoned until the fine

be paid; and further, that you pay the necessary costs of

this motion.

BOSMAN vs. PkELLEE AND De ViLLIfiES.

Principal.—Agent.—Power to sue or defend.

An action is rightly brought against an agent, in his capacity

as stick, where the terms o1 the power granted him hy an

absent principal give authority to sue and defend, and to

choose domicilium.

jJ®J'''j
This was an appeal from the ruling of the Landdrost of

BosmanTs Prei-
Pretoria. The appellant, Bosnian, sued Messrs. Preller &

ler & De viiiiers. pg VilUers, as agouts of De Meillon, in the Court below,

to have a certain provisional judgment made final.

Exceptions were taken by respondents :

1st. That the domicilium of De Meillon is not at the

office of Preller & De Viiiiers, he being out of the

jurisdiction.

2nd. That De Meillon, and not respondents, should

have been sued personally.

These exceptions were upheld by the Landdrost.

The summons in the Court below was against " Johan

Carl Preller and Tielman Nieuwhbudt de Viiiiers, in their

capacity as duly authorised agents of Johannes de Meillon,

lately of Pretoria, by virtue of a general power of attorney

granted them by the said Johannes de Meillon."

Meintjes, for the appellant, relied on the terms of the

power of attorney, and cited Stm-y on Agency, § 58.
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Preller, for the respondents, maintained that De Meillon, ^^1\
the principal, ought to have been personally sued. Art. 146 uoama^B. Prei-

Grondivet, § 12 Giviele Procedure.

The Court held that, regard being had to the terms of

the power of attorney given by De Meillon to the re-

spondents, expressly authorisising them to sue and defend

all causes, to choose domidlmm citnndi et executandi, ^x.,

the appeal must be allowed, with costs. The Landdrost

was thereupon ordered to go into the merits of the case,

with leave to respondents to apply for extension of time to

communicate with their principal, De Meillon.

In re Pieteesen.

Lunatic.—Practice.

Meintjes, upon affidavits filed in this matter, moved for

the appointment of a curator to the person of David Jacobus ^•
Pietersen, Snr., an alleged lunatic. '" '« Pietersen.

The Court held that it could not declare Pietersen lunatic

upon affidavits, but only after hearing the evidence of

medical men and other competent witnesses in open Court.

The application was thereupon withdrawn.

In re Eoselt and Inglis.

The Court will not question the validity of a title deed of

property registered in the name of a minor, unless an

action he brought to set aside such title deed or transfer.

A 'purchase on behalf of a minor will not he set aside, unless

it appear that such would he for the benefit of the minor.
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Tlie Court uill not sanction thv dealing with landed, property

belonging to a minor, without previous judicial consent

first had and ohinined.

Dm' 27. The affidavit of J. J. F. Roselt set fortTi that he purchased

In re B^it and a Certain erf situated in the town of Potchefstroom, for, and
"^

"''
in the name of, his minor son, a child of three years old,

from one R. L. Daly for the sum of £200, payable in three

instalments. The first two instalments were paid with

money belonging to Mrs. Roselt, who was married by ante-

nuptial contract to applicant. Finding that he was unable

to pay the third instalment, applicant sold the said piece of

ground to James Inglis, of Potchefstroom, for the sum of

£250. Thereupon applicant paid off the third instalment to

R. L. Daly, who cancelled a mortgage bond on the said erf

for £200. It further appeared that transfer of the said

piece of ground had been effected and registered to, and in

the name of, the said minor, and that although the sale to

Inglis was for £60 more than applicant had given for the

erf, such excess was expended in necessary fees and charges,

and did not benefit the minor in any way.

The affidavit of Inglis set forth that when he bought the

piece of ground in question from applicant, _ acting for his

minor son, he built a house thereon at a cost of £400, and

that unless transfer of the ground be given him he would

be the loser of £650.

De Vries, in support of the application that transfer should

be ordered in favour of Inglis, argued that the transfer by

applicant in favour of his minor son was invalid, as a father

can not make a gift in favour of his minor children. V. d.

Linden, p. 214 Henry's edition.

Preller, for Inglis, urged that he paid off the mortgage

bond on the piece of ground, or erf, in question, and bona

fide effected large improvements upon it. Unless the

application were granted, he would be the sufferer to a

considerable amount.

Ford (Acting Attorney-General) on behalf of the minor,

submitted that it did not lie with applicant, who purchased
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the erf for the benefit of his minor son^ now to come to the -oS^h.

Court and ask that such purchase might be set aside. The j^ ^^ ^^^ ^^
creditors of applicant might do so, but that was not the ^"^'"''

case before the Court. In answer to the argument of

De Vries he would cite V- d. Keesnel, Th. 4.S5, and Elliott's

Trustees vs. Elliott, 3 Menz. 86.

The Court held that while transfer of the erf stood

registered in the Deeds Office in the name of the minor son

of applicant, it could not now inquire into the validity of

such transfer. A question of this kind must be tried in an

action to set aside the transfer. Nor can an application be

sustained to cancel a purchase on behalf of a minor unless

it clearly appears that this will be for the benefit of the

minor. The dealing with landed property belonging to

minors will not be sanctioned without the previous consent

of the Court. The application must therefore be dismissed.

Ex parte Munich.

A curator appointed to assist a minor in executing

articles of service.

Be Vries moves for the appointment of a curator to assist 3^^%

the minor, Hendrik Bosch, in entering into and executing „ —r. . ,
-' ^ O o El parte Munich.

articles of service as clerk to Attorney A. J. Munich, of

Potchefstroom.

The Court ordered that Mr. Gr. H. Buskes be curator for

the purpose of assisting the minor, and that the articles be

entered into before the Landdrost of Potchefstroom.
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MCLLEK VS. OOPPEN.

Arrest of a debtor set ancle where he had no immediate

intention of leaving the jurisdiction.

1878. The applicant^ Muller^ had been arrested by Coppen,

acting manager of the Cape Commercial Bank, Pretoria.
MuUer V. Ooppen.

He was indebted in several amounts to the Bank, and had,

for some time previous to the arrest, stated to one Van der

Merwe that he contemplated leaving the town of Rusten-

burg for the Cape Colony. Muller had proceeded with his

wife and family from Rustenburg to Potchefstroom, for the

purpose, as the respondent alleged, of leaving the jurisdic-

tion of the Court. The applicant, in his affidavit, admitted

that he had contemplated leaving for the Cape Colony, but

that he had abandoned his intention of so doing, and pur-

posed starting business at Potchefstroom, where he had been

promised support. He also annexed a receipt showing that

he had paid one month's rent in advance of a house at

Potchefstroom, which month had not yet expired. This was
not denied by respondent.

De Vries argued that Muller had no present or immediate
intention of leaving the jurisdiction. Norden vs. Sutherland,

3 Menz. 133.

Ford, contra, maintained that there was sufficient to show
that applicant intended to leave the jurisdiction,- and this

was not met by the mere fact of his having hired a house
for one month at Potchefstroom. Roberts vs. Tucker, 3

Menz. 130, V. d. Linden p. 430. The Court may at once,

even now, give provisional sentence against applicant and
confirm the arrest. Standen vs. Clarke, Buch. E-p. 1873
p. 27.

KoTZE, J., held there was no immediate intention of going
beyond the jurisdiction on the part of the applicant, and
ordered the arrest to bo set aside with costs.
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MULLKE VS. VAN DER HeIDE.

A Landdrost has not by laiv jurisdiction to grant a writ of

arrest againfst the person and goods of a debtor, where the

debt amounts to £40, and is not proved by a liquid

document or acknowledgment of debt.

The Landdrost of Potchefstroom had, upon tie appli-

cation of Muller, granted an arrest against the person and

property of Hendrik van der Heide for the sum of £40 with

costs, alleged to be due by him to the applicant. The arrest

was duly executed by the Messenger of the Landdrost's

Court.

On review before the High Court,

Buslt^s with Cooper being for Muller, and

Munich for van der Heide,

The Court held that, under § 55 of the Ci^ il Procedure

Act, 1874, the Landdrost can only grant an arrest against

the person and property of a debtor for an amount within

his jurisdiction, which, in illiquid cases, is £37 10s., except

where the debt is proved by a liquid document or acknow-

ledgment of debt, in which case his jurisdiction is £375.

Arrest set aside with costs.

1878.
March 5.

Muller TB. Tan
der Heide.

Zeilee vs. Weebee.

Compulsory Sequeftratipn.—Ancient Custom.

The right of, creditors, under the Boiman Dutch Law, to pray

sequestration^of tlmr debtor's estate is not taken away by

Art. 71 of the Volksraad Resolutions of 1852, which

merely prohibits the volivtitary surrender by a debtor of

his estate.

C



18

By the Civil Law and the Roman Dutch Law, a general

custom may abrogate a written law. Such custom must,

however, he reasonable, ancient, and properly proved by

acts and deeds.

Ma^lf'is.
This was an application for tte compulsory sequestration

;> 18- of the estate of O. 0. Weeber, a trader. The facts, and
ZeiieiTi-Weebor. arguments of Counsel suflSciently appear from the judgment.

Cooper (with him Bushes) for applicant.

Ford (with him Be Vries) for Murray, a judgment creditor.

Our. adv. vult.

Postea (March 18.)

'KoTzk, J., in delivering judgment, said :—This is an

application for the sequestration of the estate of Oltman

Charles Weeber, of Middelburg, trader. The petition of

the applicant, Johan Frederick Christian Zeiler, states that

Oltman Charles Weeber is indebted to him in the sum of

£436, on an overdue and unpaid promissory note ; and is

further indebted to four other creditors, viz. : Marthinus J.

Prinsloo, Ignatius Philip Ferreira, Samuel Veigt Oertel, and

Petrus Christoffel Vercueil, in different sums, amounting in

all to £660, besides the debt of £436 due to petitioner. The
petition is accompanied by a proper verifying affidavit

and the promissory notes and other documents, shewing the

claims of the above creditors against the said Oltman Charles

Weeber, and is also supported by an affidavit of Ignatius

Philip Ferreira, one of the above creditors, who swears that

Weeber is indebted to him in the sum of £138; that the

estate of the said Oltman Charles Weeber is hopelessly

insolvent ; and the petitioner, therefore, for himself and the

other creditors above-named, whose duly constituted agent
he is, prays that the estate of the said Oltman Charles

Weeber may be placed under sequestration by order of the

Court. The application was opposed by one A. K. Murray,
a creditor of 0. C. Weeber, who, on the 1st day of .February

last, obtained a judgment in his favour, against the said

Weeber, for the pum of £1,673 5s. 6d. As the application
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involved a legal question of great importance to this country,

the Court allowed counsel to appear for Murray and oppose

the application. In the present case, I am clearly of opinion

that Oltman Charles Weeber is wholly unable to pay his

just debts, and is hopelessly insolvent. This appears not

merely from the petition and affidavits in support thereof,

but also from two judgments pronounced by this Court on

the 1st February last against Weebei-, one at the suit of

P. J. Marais for £800, and the other at the suit of

A. K. Murray for £1,673 5s. 3d.

The two main arguments relied on by counsel for

Murray are—firstly, that the Legislature or Volksraad

had, by resolution, always disapproved of anything like

the introduction of an insolvent ordinance into this country

;

and, secondly, that it always had been the custom of the

country that no estate should be placed under sequestration.

In support of the first argument, counsel referred to

Art. 71 of the Resolutions of the Volksraad of the 15th

June, 1852; the address of Pi-esident Burgers to the Volks-

raad on the 24th February, 1873; Resolution of Volksraad

27th Febniary, 1873; Report of Committee to Volksraad

October 30th, 1874; and Resolution of Volksraad thereon.

It wiU be more convenient to consider, first of all, the pro-

ceedings which took place in the Volksraad during the

years 1873 and 1874, with reference to the introduction of

an Insolvent Law or Ordinance into this territory. In his

address to "ihe Volksraad on the 24th February, 1873 (jnW«

Gazette, 4th March, 1873), the President intimated that a

Draft Insolvent Ordinance would be laid before the Volks-

raad, similar to the ordinance in force in the Cape Co?ony,

and which is generally known as the Insolvent Ordinance.

On reference to the Draft Ordinance, I find that it is based

upon the Ordinance No. 6, of 1843, which is the Insolvent

Law at present existing in the Cape Colony. Aft-er some

discussion this Draft Ordinance was, on the 27th February,

referred by the Volksraad to a committee of six members

for consideration and report at the next session [joiJe Gazette

of 4th March, 1873). On the 15th October, 1874, before

proceeding to the discussion of the introduction of an

Insolvent Ordinance, the Volksraad resolved that the com-

mittee should first ma,ke their report, and on the 30th

2c

1878.

Match 13.

„ 18.

Zeiler ve.Weeber.
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M«Xi8. October, 1874 (Gazette, Nov. 18, 1874), the committee re-

T_i8: ported as follows :—" That inasmucli as it is necessaiy that

zeiier vs.Weeber. ^ provision of law should provide in a clear manner for the

distribution and payment of the debts of persons, who are

unable duly to pay them, and should regulate the rights

and claims of creditors and debtors in such a v?ay that both

may be protected against oppression and fraud, the com-

mittee for this reason recommend to the Hon. the Volks-

raad the principle of such a law, but they cannot recommend

the adoption of the law as at present submitted to them, viz,,

the Draft Ordinance regulating the distribution of insolvent

estates in the South African Republic, by reason of its

being too prolix, ambiguous, obscure, and therefore un-

inteLigible ; and hence the committee recommend the Hon.

Volksraad to refer the proposed law back to the Government

for the purpose of shortening the same and making it more

intelligible, so that it may more easily comply with the

aforenamed object, and particularly to make alterations

in the following sections And pubHsh said

alterations in the Gazette."

This report was adopted by the Volksraad, with a recom-

mendation to the Government to have it published in the

Gazette. Nothing, however, has since been done in the

matter. It is important here to observe—first, that the

committee, whose report was adopted, so far from dis-

countenancing or rejecting the introduction of an Insolvent

Ordinance or Law, distinctly lecommended to the Legisla-

ture the recognition of the principle of a proper Insolvent

Law, although they could not at the same time recommend
the adoption of the particular Draft Ordinance submitted to

them, on the ground of its provisions being framed in

language too obscure and unintelligible. Secondly, that the

Resolutions of the Volksraad of 1873 and 1874 relate solely

to the introduction of an Insolvent Ordinance like that in

force in the Cape Colony since the year 1843.

In 1 859, as appears from the supplement or Bylage to the

Grondwet, Art. 1, the Volksraad resolved that the manual, or

text book, of Van der Linden, in so far as it did not conflict

with the Grondwet, or other laws or resolutions of Volksraad,

should be the law of the land. Now, Van der Linden, Book
III., part I., chapt. 10, lays it down that if a debtor is
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insolvent, the Court may sequestrate his estate either upon Mmchis.

the application of a creditor or of the debtor himself. The z
^*'

Eesolutions of the Volksraad of 1873 and 1874 do not in
z«a«"-w«eb.r.

the slightest degree affect this doctrine as stated by Van

der Linden. They have reference solely and entirely to the

introduction of an ordinance at that time before the Legis-

lature, which affected to deal with the question of insolvency

in its entirety, and sought to provide for many matters and

things connected with the question of insolvency for which

the common law makes no provision. It remains now to

consider the Resolution of the Volksraad of 15th June, 1852.

On that day, as appears from the written records, Art. 71,

the Volksraad, sitting at Potchefstroom, resolved as

follows:

—

"That in our community it shall not be allowed

anyone to surrender his estate as insolvent, but proceedinys

must be taken according to the nature of the case."

Unfortunately the records of what passed in the Legisla-

ture, in the early days of the Republic, are preserved in writing

only, and there is nothing to show what induced the Volks-

raad to pass this, resolution. A careful examination of the

preceding Articles, viz.. Art. 65, et seq., shews that a memo-
rial was presented by Landdrost Smit, asking for a better

regulation with reference to the estates or properties of

minors and widows. The Raad thereupon appointed Orphan

Masters, and further considered and discussed the matter of

testate and intestate estates, and the different duties of the

Orphan Masters. As the Volksraad was considering the

question of estates, it is reasonable to suppose that insolvent

estates were also discussed, and hence the resolution men-

tioned in Art. 71 of 1852. Whatever may have been the

reason which induced the Legislature to frame and pass

that resolution, it seems to me quite clear that the meaning

of the resolution is this, that no debtor could make a

voluntary surrender of his estate, (probably to prevent any-

thing like fraud on his part), but that the ordinary common
law remedy of the creditor should remain untouched. If

the law, as laid down in Van der Linden, has no application,

it can only be on account of this resolution of 1852 ; but as

this resolution does not deprive a creditor of his right of

praying the Court to sequestrate a debtor's estate, I am
hound by Art. I. of the Bylage to the Gronduout to give
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Mareifis.
effect to'the law as stated by Van der Linden, and to grant

„ 18.

Zeiler vs.Weeber-

the sequestration prayed for.

The other argumeut advanced against this application is,

that even if Art. 71 of 1852 does not apply, the provisions

with reference to sequestration, as stated in Van der Linden,

have never been acted upon, for it always has been the

invariable custom in this territory not to sequestrate the

estate of any debtor, and hence the doctrine as laid down
by the above authority cannot now be enforced as law. In

support of this argument reference was made to Van der

Linden, Book I., chapt. I., § 7, and the Aanhangsel tot het

Bechtsgeleerde Woordenboek in verb, abrogalio Legis.

I must state that previous to the present application

and the opportunity which it has afforded me of perusing

the written resolutions of the Volksraad of 1852, I was
under the impression that the law of this country did

not permit anvthing like the sequestration of a debtor's

estate. This impression was caused by representations

made to me to the effect that the Volksraad had so ordained J

but I am glad to find that this impression has been errone-

ous. As much stress has been laid upon the argument
that by custom and practice the doctrine of Van der-Linden

has been abrogated, it will be advisable to go somewhat
fully into the question. According to the Koman Law and
the Law of Holland, general customs could abrogate a

written law; Dig. I., tit. 3, lex. 32, §. 1 ; Gliick Pandekten,

vol. 1, § 93; Van der Linden, book I., chap. 1, § 7. But
in order that a custom may abrogate a written law, it must
(1st) be reasonable, (2nd) it must be ancient, for although
in Dutch and Boman law there is no fixed period from
which the time of legal memory runs ; still a custom to be
good must be immemorial, or, at any rate, of ancient date.

This appears from the expressions, Longa consuetudo ; in-

veterata consuetudo ; vetus usus ; mores majorvm; diuturni
mores, and the like; and, (3rd), there must be clear and
satisfactory proof of the custom by acts or conduct. Van
der Linden, ub. sup., leu. 32, § 1; Dig. I., tit. 3; Aan-
hangsel tot B. W. Boek in vei b abrogatio legis.

Those customs were said to be unreasonable, quce nullam
ntilitatem habunt atque tamen incommodo Jwmines efficiunt, Van
der Linden suppUmentum ad Vuet Band., lib. I, tit. 3, n. 28,
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and as such had no effect whatever. Now nothing could be Mareifis.

more unreasonable, than a custom which would prevent one

or more creditors from exercising the right of having their

debtor's estate placed under sequestration, for the benefit of

all the creditors genei-ally. Such a custom would have a

serious effect upon the country at large, and its trade and

commerce; and may even sometimes promote fraud. The

alleged custom, moreover, if it exist at all, is of such recent

origin that I do not think the Court would be justified in

recognising its validity. But more than this, there is abso-

lutely no proof whatever of the existence of the custom.

Whenever it is alleged that a custom contrary to a written

law exists, it is incumbent to show clearly and unmistakably

that such custom has always been uniformly observed and

adhered to. This appears from Voet ad Pand. I. tit. 3, n.

29, and the authorities which have already been cited, and

the authority in the Aanhangsel tot het Rechtsgnteerde

Wuordeuboek, so much relied on by counsel for Murray, lays

down the very same doctrine, e.g., " Those, who say that a

certain law which has once been adopted has been abrogated,

must clearly prove the assertion as it were in facto or by

some act But this I hold to be beyond doubt,

that a law, which has never been received or observed in

practice, is not of the slightest force, if after its publicatioii.

a long time has elapsed, and the people have always acted

against the provisions of that law, and adhered to a former

usage or law; for although, as has been stated, no law can

by this alone, viz., that it is not in use, be abrogated, still,

if there exist numerous acts or deeds which have been ad-

mitted c'ontrary to the disposition of the law and which the

legislature has not disapproved, it is clear that the law had

no effect from the very first; or at least was abolished after

the observance ex post facta of a usage to the contrary."

There must, therefore, be proof of the custom by acts and

deeds, or in the words of the Roman law rebus ipsis etfactis,

Big. I., 3, 32, § ] . Not a single judgment of a court of

law in this country, deciding that there could not be any

sequestration of a debtor's estate, was cited. The only at-

tempt at proof of the custom was an assertion by counsel

that there never had been any instance of the sequestration

of a debtor's estate in this territory. And certain affidavits

18.

Zeiler vs.Weeber.
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„ ^^^. by the Landdrost of Pretoria, and several members of the
March 13. / '

•• 18. Volksraad, were handed in to show that these gentlemen
Zeiie.T8.we<,ber. always had been, and still are, of opinion and Under the

belief that no person could be declared insolvent whether

at his own request or upon petition by his creditors; nor

could his estate be placed under sequestration. No weight

can be attached to this individual opinion of a few members

of the Legislature and of the Landdrost of Pretoria. The

mere fact that they believed that such was the law is no

proof in favour of the custom, and so far from stating any-

thing with reference to the custom, on which it has been

attempted to rely, those gentlemen, with the exception of

the Landdrost, base their opinion upon the resolutions of the

Legislature of 1852 and 1873-74, and not upon the existence

of any custom at all. On the other hand, there are instances

of sequestration of a debtor's estate in this country. Thus:

the estate of John H. M. Struben, trader, was placed under

sequestration, and curators appointed, in 1866 ('vide Gazette

27th March, 1866). Whether this sequestration was made
upon application by the debtor, or one or more of his credi-

tors, does not appear. But in the same year, 1866, the estate

of Tinley and Peebles, traders, was, by the then Landdrost

of Pretoria, compulsorily sequestrated upon the petition of

the curators in the sequestrated estate of Struben, (Gazette

24th April and 15th May, 1866). This case of Tinley and

Peebles is precisely similar to the present application. The
question of the existence of the cUstom, which it has been

attempted to set up, is therefore effectually disposed of.

Not merely is there no satisfactory proof of the existence of

the custom; the case of Tinley and Peebles, on the other

hand, proves that no such custom exists.

The result, at which I have arrived, is, that by the law of

this country the Court has power to sequestrate the estate of

a debtor, upon petition of one or more of his creditors, and

that it is the duty of the Court to exercise that power, where

it is satisfied of the justness of the creditor's claim, and the

total inability of the debtor to pay or satisfy that claim.

The estate of Oltman Charles Weeber must accordingly

be sequestrated, and placed under curators.

The application is, therefore, granted with costs as against

Murray.
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Peurin v. Tueton.

Foreign Sequestration.—Action by Insolvent.—Sale and

Pledge by Depositary.

The Court will give effect to a foreign assignment in bank-

ruptcy or sequestration of a debtor's estate, in so far as

the personal property of such bankrupt or debtor is

concerned.

A plea of no property in the plaintiff means no properly as

against the defendant. The Joreign sequestration, there-

lore, ofplaintiffs estate at the Diamond Fields, although

it vests his personal property in this territory in his

trustee, does not prevent the plaintiff from bringing an

action against defendant JOr recovery of certain quick-

silver, or its value.

The mere possession of property belon^ging to another, without

any authority to deal uith the property otherwise than

for the purpose of safe custody, will 7iot, if the person so

in possession takes upon himself to sell, or pledge, it to a

third party, divest the owner of his rights as against the

third party, however innocent in the transaction thv latter

may have been.

Action for the recovery of certain three jugs of quick-

silver, or their value. i878.
' March 22.

The defendant took exception to the summons, that

plaintiff is an unrehabilitated insolvent, and as stiCh is not

competent toinstitute this action in his own name and for

his own benefit. He then pleaded the general issue, and,

further, a special plea that the quicksilver had been pledged

to him by one Gruillaume, the authorised agent of plaintiff.

Evidence was then led, and a number of letters put in.

The facts sufficiently appear from the judgment below.

Hollard (with him De Vries), for the plaintiff, argued

that upon the evidence it was clear Guillaume had no

„ so.

April 4,

Ferrin vs.Turton.
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1878.

March 23.

„ 23.

„ SO.

April 4t

authority to pledge or sell the quicksilver to defendant,

who, moreover, had sufficient information to place him on

his guard against advancing money to Guillaume on the

PerrinvB-Turton.
quicksilvCr.

Cooper (with him Bus&es), for the defendant, maintained

that Guillaume represented the mining interests of Perrin,

and had paid stand licenses on his behalf. Guillaume could

not protect these interests without money, and had pledged

the quicksilver for that purpose. As agent of Perrin, he

had authority to do so.

Cur. adv. vuU.

Postea ^April 4).

KoTz6, J., in giving judgment, said : This is an action

for the recovery of 210 lbs. of quicksilver, the property

of the plaintiff, or its value, from defendant. The

quicksilver was, in May, 1876, left in the possession

of one Samuel Guillaume, at Pilgrim's Rest Goldfields, by

Paul Perrin, the brother and agent of plaintifE at the time,

for the purpose of safe custody. On the 23rd October,

1876, Guillaume obtained from the Cape Commercial Bank,

at Pilgrim's Rest, of which defendant was manager, an

advance of £75. For this Guillaume gave his promissory

note for £78 3s. 3d., payable four months after date, and

handed over to the defendant, as security for the repayment

of the loan, the quicksilver which had been left in his

custody by the plaintiff's brother. The defendant, before

pleading to the summons, raised the following exception,

viz. : That the plaintiff's estate had, in May, 1873, been

placed under sequestration at the Diamond Fields, in the

territory of Griqualand West, and that he was still an

uncertificated and unrehabilitated insolvent, and accord-

ingly could not bring this action against defendant.

In support of this exception, defendant relied on §§ 403

and 409 of Story's Conflict of Laws, to show that this Court

will recognise and give effect to the foreign assignment or

sequestration of plaintiff's estate ; that such sequestration

divested the plaintiff of all his personal property, even in

this territory, and vested it in his trustee, or the Master of
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1878.
March 23.

the High Court at the Diamond Fields. Now, it is quite

clear that, in the absence of any local law to the contrary, '| ^;

this Court will, as was contended for by defendant's counsel, Aprii'4!

give effect to a foreign assignment in bankruptcy or seques- pemnTlTurton.

tration of a debtor's estate, in so far as the personal

property of such bankrupt or debtor is concerned. This

is a well-settled rule of general jurisprudence. Not

merely is it in accordance with the doctrine as laid down by

the publicists and commentators on the Civil Law, it is

recognised by the Courts of almost every civilised country.

" Personal property," says Lord Loughborough, " being

governed by the law of the country, which governs the

person of the owner, the condition of a bankrupt, by the

law of England, is, that the law, upon the act of bankruptcy

being committed, vests his property upon a just considera-

tion, not as a penalty, and takes the administration of it by

vesting it in assignees, who apply that property to the just

purpose of the equal payment of his debts. If the bankrupt

happens to have property which lies out of the jurisdiction

of the law of England, if the country in which it lies pro-

ceeds according to the principle of well-regulated justice,

there is no doubt but that it will give effect to the title of

the assignees." {Still vs. Wornick, 1, H. Bl.) So, in a

case before the Court of Session in Scotland, it was stated

from the Bench that the interests of commerce, as well as

the regard which all nations ought to pay to the principles

of general law, point out the necessity of adopting, in cases

of bankruptcy, one uniform rule, and nothing can be more

expedient than that we should follow out the principle

already noticed, of movable effects being subject to the

disposition of that law, which binds the person of their

owner. It is perfectly fair and equal that when an English

merchant, who happens to have personal effects here, becomes

bankrupt, the law of his own country should be allowed to

take his whole effects, wherever situate, into its custody,

for the purpose of equal distribution among his creditors,

according to the rules of the English law, while we are

permitted in the case of a Scotch ban iruptcy to do exactly

the same thing in England. The amount of the whole is

that, by the commission of bankruptcy and legal assign-

ment, the property of the personal effects becomes changed.
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J, 23.

„ 29.

Perrin vSiTurton.
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isw and the bankrupt completely divested by a transfer, which
irnh 22. ^

. 1 i 1 • •

|3- in this conntry we ought to receive as complete, and give it

^^j,80- the same effect as we do to our own bankrupt law, or as

they give in England to our present law. {8troth-rs vs. Bead)

.

So in one of the earliest cases on the subject, which came

before the Courts in England, the Court of Chancery, gave

effect to the bankrupt laws of Holland. Barge Com., Vol.

III., p.p. 904, 919, Story's Ganflict of Laws, §§ 40:5, 9.

Jt is clear, therefore, that the sequestration of the plain-

tiff's estate at the. Diamond Fields affects his personal

property in this territory, and vests it in his trustee.

Consequently the trustee can recover such property in this

Court, and his claim would be preferred against local

creditors here, unless they possess a specific lien on the

property, acquired before the sequestration. I have gone

into this question, not so much on the ground that it

dii'ectly affects the present case, but because it has been

raised by the exception which the defendant has placed on

the record, and is portion of the law of sequestration which,

as was decided by this Court in the recent case of Zeiler vs.

Weeber's Estate, ante, p. 17, prevails in this country.

It remains for me now to say whether the exception taken

by defendant is a bar to the action,and I am clearly of opinion

that it is not. The foreign sequestration of the plaintiff's

estate at the Diamond Fields vests his personal property

in this territory in his trustee ; but this will not deprive

the plaintiff of his right to bring the present action for the

recovery of the quicksilver, or its value, from defendant.

The question is not whether the plaintiff's trustee is entitled

to the property, or whether some person other than the

plaintiff has a better title to it. The plea of no property in

the plaintiff, means no property as against the defendant.

Perrin, at the time of the delivery of the quicksilver, was,

through Guillaume, in lawful possession thereof quoail the

defendant. It was upon this very supposition that defen-

dant advanced the money, for he believed Gruillaume had

authority from plaintiff to pledge the quicksilver. It is not

now for Turton to set up the plea that some third party has

a better title than the plaintiff to the quicksilver, for this has

nothing to do with the present case. The quicksilver was
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acquired by defendant after sequestration. The simple
Mareif'22.

question is — as between plaintiff and defendant^bas the •
^\

plaintiff sucb a rigbt of property in tbe quicli;silver as to April ^4.

maintain tbis action as against defendant ? I am clearly of pemnTsiiurton.

opinion tbat be bas {Herbert vs. Sayer, 5, Q.B. 965). Tbe

exception must tberefore be overruled.

The defence to tbe ' action is twofold, viz. : first, that

G-uillaume, in pledging the quicksilver, bad implied authority

from plaintiff so to do, and that, tberefore, the pl^iintiff was

bound by the act of his agent ; and secondly, that, even if

the property in the quicksilver was still in plaintiff, be could

not recover the same from defendant, unless he fifst satisfied

and paid the promissory note.

I may say at once that no authority was cited in support

of this second proposition, and that it is clearly untenable.

With reference to the first argument, I, at one time, during

the progress of the case, bad some difficulty in coming to a

satisfactory- conclusion as to whether tbe plaintiff, by his

conduct and dealings with Gruillaume, bad so acted as to

lead tbe defendant to believe that Guillaume had apparently

authority for raising money on plaintifi's behalf, and

pledging bis property as security for repayment of the

money advanced. The evidence of the defendant himself

bas, however, entirely removed all doubts from my mind.

Tbis is what Mr. Turton himself says:— '^ Guillaume told

me he wanted money to pay debts already incurred. He
did not say what for. He said Mr. Perrin had not sent him

up any money. I asked him for bis power of attorney. He
said he bad not got one, but he could shew me sufficient to

satisfy me he had authority to borrow the money. He
went for his correspondence with the two Perrin^. He-

brought it to me, and tbat correspondence satisfied me
he had power to borrow tbe money. The letters were

partly in French and partly in English. I can read-

French sufficiently well to satisfy me G-uillaume was

speaking tbe truth." After this statement from the defen-

dant, it is wholly unnecessary to go into the evidence, dehors

the letters, which have been relied on by defendant in

support of tbe argument tbat Guillaume bad implied

authority from plaintiff to raise money and pledge his

property as 'security. Defendant at first doubted whether
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1878.

March 22.

April 4*

Perrin TB,Ttirton.

Guillaume had this authority, and it was only after the

production of the letters from plaintiff, and plaintiff's brother

and agent, to Gruillaume, that he consented to advance the

money. The only question, therefore, is whether the letters

mentioned by defendant gave Guillaume this authority ? I

have gone carefully over the correspondence between the

Perrins and Guillaume, and can find nothing to warrant the

conclusion at which defendant arrived, viz., that Guillaume

had authority to raise money on plaintiff's behalf and pledge

his property as security for the loan. The letters shew that

plaintiff had engaged Guillaume to obtain a grant from the

Gold Commissioner, and that it was plaintiff's intention to

make experiments with quicksilver on the mud of the creek

at Pilgrim's Rest with the view of obtaining gold. Guillaume

was to collect as much mud as he could, and if the plan

succeeded was to have one-third share of the profits.

Guillaume was also authorised to engage some Kafirs for

the purpose of digging and collecting the mud. Plaintiff

from time to time, by letter, remitted sums of money to

Guillaume, and when his brother, Paul Perrin, arrived at

the Goldfields, he—^holding the plaintiff's power of attorney

—paid GuUlaume's private debts. The plaintiff also had a

stand at Pilgrim's Rest with a house on it, and certain

tools, quicksilver, and other property in it. Paul Perrin

did not remain long at the goldfields, and when he left he

placed Guillaume in possession of the house and the property
in it. Guillaume had permission to live in the house free

of charge, on condition of his taking care of the plaintiff's

property. In May, 1876, Paul Perrin, the duly authorised
agent of plaintiff, wrote to Guillaume stating that his brother
—the plaintiff—did not intend returning to the Goldfields,

and that he was willing to hand over all his property, grants,
and house, for the sum named in an inventory left by Paul
Perrin with Guillaume on his departure from Pilgrim's
Rest. The sum named was £968 8s. 6d. Another letter

from Paul Perrin to Guillaume informed Guillaume that
enclosed he would find a letter from plaintiff " giving you
full power." This full power evidently referred to a power
given to Guillaume to keep the property of plaintiff at the

Goldfields for the sum of £968 8s. 6d., as appears from the
letter of the 24th May, 1876, from Paul Perrin to Guillaume.
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Gnillaume wrote back to say that it was impossible to sell MaS'aa.

OP dispose of the property for the price fixed by the inven-
"^ ^•

tory. On the 4th October, 1876, plaintiff himself writes to April f.'

Guillaume informing him that his brother has stopped pay- perrmTsirurton.

ment at Port Elizabeth, and he (plaintiff) has to remain

there to represent the interest of his father in Paul Perrin's

estate ; and then the letter goes on as follows :
—" Leave

everything in the most complete stafu quo, and do not make
any outlay until my return. You can dwell in my house

gratis and take care of it, in endeavouring to earn a living,

as I must do it here myself." This letter was received by

Gnillaume on the 22nd Oct., 1876, the day previous to the

effecting of the loan of £75, and the pledging of the quick-

silver to the defendant. The letter, in my opinion, so far

from giving Guillaume any authority to raise money on

plaintiff's behalf, and pledging his property, should have

placed defendant on his guard, and he ought to have re-

fused Guillaume's application for the loan.

The plaintiff's case, therefore, rests upon the general

principle of law that the mere possession of the property of

another without any authority to deal with the property

otherwise than for the purpose of safe custody, as is the case

here, will not, if the person so in possession takes upon

himself to sell, or pledge, to a third party, divest the owner

of his rights as against the third party, however innocent in

the transaction the latter may have been. {Johnson vs.

Credit. Lyonnais Company, L.B., Q.B.B. 3, p. 36.)

There must, therefore, be judgment for the plaintiff for

£100, the value of the quicksilver, with costs.
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The Queen vs. Saul, Rooikraal, and Saul.

Murder.—Prisoners' Statempnts.

The statements of prisoners, who had been duly cautioned, as

required by law, received in evidence against them, where

such statements were made after committal by the Land-

drost on a charge of murder.

1878.
March 28. ^ preliminary examination had been held by the Land-

^BtrftoX'' ^^o^* °* Rustenburg on the 26th December, 1877, and 12th

January, 1878, when the prisoners were duly committed for

trial. Thereafter, on the 2nd February, the Landdrost took

down the prisoners' statements, which they voluntarily

made after having been cautioned in the usual way. The

prisoners were indicted for murder, and the Attorney-

General having led evidence for the Crown before the jury,

proposed to put in the prisoners' statements.

NyJioff, for the prisoners, objected against their state-

ments being put in, on the ground that these statements

were taken down by the Landdrost after the preliminary

examination had been closed and the prisoners committed

for trial.

Jorissen (Attorney-General), for the Crown, contended

that a prisoner could at any time make a statement, which

could be received in evidence against him. The prisoners

had been cautioned in the way required by law. The pro-

visions of § 52 Grim. Procedure, 1864, had been complied

with.

Nyhoff, in reply, cited Boscoe,-p. 28, (8th ed.)

The Court ruled that there was nothing to shew that when

the prisoners made their statements before the Landdrost,

any hope of favour or pardon, nor any threat of punishment,

was held out to them. On the contrary, the prisoners were

duly cautioned as required by law. The prisoners could at

any time make a statement, or confession, even after they
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had been committed for trial. The objection must, there- Marah%8

fore, be overruled^ and the pi-isoners' statements received in
j,,,^^„ ^^

evidence against them.
^'"inasMi?'''

LoxTON vs. Bkayhiest.

Cancellation of Lease.

The lease of a house cancelled, ivhere the tenant had not ob-

served the conditions of the lease, and where, moreover,

tlie lessor had immediate need of the house for himself

and family.

Loxton, the plaintiff, had leased a house and erf at
j^^f's

Utrecht to Brayhirst, for the period of five years. It was •< "•

stipulated in the deed of lease that Brayhirst should not
^"'™ij|;.^"^'

sell liquor in smaller quantities than by the BottlOj nor allow

it to be drunk on the premises. Furtherj that he should

keep the premises in thorough repair during the continuance

of the lease. Evidence was led to shew that defendant had

not kept the premises in proper repair, and had sold liquor

by the glass. On account of the disturbed and unsettled

state of the Zulu Border, plaintiff was obliged to leave his

farm with his family for the town of Utrecht, and had im-

mediate need of the house leased.

De Vries for plaintiff.

Preller for defendant.

KoTZE J., in delivering judgment, held that the defendant

had broken the conditions mentioned in the lease. It also

appeared from the evidence that the plaintiff had need of

the house for himself and family. The principle that a

lessor can depart from his own contract, which he has

entered into voluntarily, and uuder which the lease was to

continue for five years, seemed a strange doctrine. The

great weight of authority, however, shews that a lessor has

D
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Loxton VH. Bray-
hirst.
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the lio-ht to have a contract of lease set aside, where he has

absolute need of the premises leased. The only authority

against this right of the lessor is Van der Keesscl, Th. 675.

The lease was accordingly ordered to te cancelled.

Truter vs. Trutee.

Divorce.

Afresh summons prayingfor divorce a vinculo is not necessary,

where, in the summons for a decree of restitution of con-

jugal rights, it is stated that on non-compliance with the

order to return to cohabitation, application will he made

for a decree a vinculo.

187a Summons by a wife against her husband for restitution

I 9- of conjugal rights and praying the Court to direct "that

Truter vB.Trntcr. Jan Gcorge Truter shall forthwith return to cohabit with

the said plaintiff, failing which, application will be made to

this honourable Court on the part of the said Maria Katrina

Truter for dissolution of the bonds of marriage a vinculo

matrimonii." After hearing evidence, the Court, on 1st

February, granted a decree for restitution of conjugal

rights ; the decree to be published for one month in the

Gazette of the Transvaal and also in the Free State, to which

State the defendant had proceeded from Potchefstroom.

De Vries, for the plaintiff, now put in the Qovemment
Gazette of 12th, 19th, and 26tli February, and the Express

newspaper of Bloemfontein, in which the decree of the

Court ordering defendant to return to cohabitation with his

wife, was published, and applied for a decree of divorce a

vinculo, as prayed in the summons, upon the evidence of

malicious desertion already taken by the Court.

Our, adv. vult.

Postca (February 9).
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KoTZE J. : This case stood over foi- the purpose of con- ^^f7fi_

sidering whether the Court could grant a divorce a vinculo

as prayed at once, or whether a fresh summons for divorce

a vinculo is necessary. In Mackay vs. Maclcay, 1 Menz. 256,

it seems a fresh summons was taken out after non-compliance

by defendant with the order of the Court ordering her to

return to cohabitation. In the present instance the summons

prays for a decree ordering the defendant' to return to co-

habitation, and states that on non-compliance with such

order application will be made for a divorce a vinculo.

There must be a decree for a divorce a vinculo matrimonii,'^

9.

TruteryB.Truter.

Zeilee vs. RossEAr.

8ale of a farm in execution.—Ejectment.

Where the plaintiff had at an execution sale bought a farm,

belonging to the defendant, and had obtained transfer

thereof: Held, that he could not succeed in an action of

ejectment against the defendant, because of an iiTegularity

in the writ under which the farm ivas sold in execution,

and because there ivas no prior attachment of the mo'U-

able property of the defendant, nor any return of nulla

bona.

The plaintifif brought an action of ejectment against the
A^'^f'g

defendant, praying the Court to order him to leave the » *^'

farm Olifantsvley, in the district of Heidelberg.
"'"elu,""''

* But in a subsequent case, Erasmus vs. lErasmns, 7th November, 1878,

the Court, under similar circumstances, refused to grant a divorce a

vinculo on application, and directed a fresh summons for divorce to be

taken out. The Court, at the same time, intimated that, v^here the

plaintiff was desirous of obtaining a divorce a vinculo, on the ground of

malicious desertion, it was advisable at once to institute an action in

that form, and not for restitution of conjugal rights. Although the

Court would in such a case, on proof of desertion, first order the defen-

dant to return to cohabitation before granting a divorce, still in this way
the necessity of a second summons would be obviated. This course has

since been followed in practice,—Eu.

2d
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1878. Plaintiff purchased tlie farm Olifantsvlei at an execution
April 9. -L

-, -1 •
I T • 1

jl_"- sale, and transfer was passed and registered in his name.

^"'"Jai."°'" The defendant pleaded that the sale in execution and the

consequent transfer in favour of plaintiff were illegal, upon

the ground—1st. That the writ, directed to the Sheriff of

Heidelberg, to attach the property of the defendant, in

satisfaction of the judgment of the Landdrost Court against

him, in the case of Durham vs. Bosseau, sets forth that the

Sheriff is to attach the movable and immovable property of

defendant to satisfy the claim and judgment in favour of

the Government of the 8oulh African Bepublic; whereas the

Local Government never was a party to the suit of Durham

vs. Rosseau.

2nd. That it is not for a judgment creditor to attach the

immovable property of the defendant, until the movable

property has first been attached and proved to be insuffi-

cient to satisfy the judgment, or until it is shewn that there

exists no movable property of the debtor to satisfy the writ.

From the evidence it appeared that on 26th March, 1877,

the Landdrost of Heidelberg gave judgment in the case of

Durham vs. Bosseau for £125 with costs. To satisfy this

judgment a writ was taken out by plaintiff and handed to

the Sheriff of Heidelberg, by which that officer was directed

to attach the movable property, and, if need be, the im-

movable property of the defendant, to satisfy the judgment

of the Court in favour of the Government of the South African

Bepublic. The heading of the writ was, however, in, re

Durham vs. Bosseau. The Sheriff executed this wi-it, and

made a return to the effect that he repaired to the farm

Olifantsvlei and the homestead of the defendant, who was

absent from home, and found the house shut; finding no

one to point out to him any movable property, he attached

the immovable property -of the defendant. The farm

Olifantsvlei was thereafter advertised for sale in the Gazette

under the heading of " Sheriff's sale in satisfaction of the

judgment of the Landdrost Court in the case of Durham, vs.

Bosseau." At the sale the plaintiff became the purchaser,

and obtained transfer of the farm Olifantsvlei.

Meivtjes, with Cooper, for the plaintiff.
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Be Vrles for the defendant.

Cur. adv. vult.

Postea (April 11).

KoTZE, J. : I am of opinion tbat the sale in execution of

the farm Olifantsvlei was invalid, for both the reasons

urged by the defendant. The movable property must first

be attached and sold before the immovable property can be

taken in execution. The return made by the Sheriff is not

a return of nulla bona so far as the movables are concerned.

He merely says there was no one to point out any movable

property to him. He does not say there were no movables.

It is only where immovable property has by the judgment

of a competent court been declared executable, that it is

unnecessary first to attach the movable property of a judg-

ment debtor. (Van der Linden, Jud. pradijch II., p. 91).

There must, therefore, be judgment in favour of the de-

fendant. As, however, the sale of the farm was advertised

in the Gazette, and consequently the plaintiff bought, believ-

ing that the proceedings were quite regular, there will be

no order as to costs.

1878.

April 9.

„ 11.

Zeiler vk. Ros-
Heau.

Eass and Van Ztj. vs. Wolmerans.

Land Commission.—Ap2>cal.—Diagram of certain land

ordered to he framed.

The Land Commission for the District of Pretoria had

given judgment in the above case, after taking evidence

and personally examining the beacons and boundaries of

the ground in dispute between the parties. On appeal to

the High Court from the decision of the Land Commission,

the Court, finding it extremely difficult, if not impossible, to

arrive at a conclusion upon the evidence without the aid of

a proper diagram framed by a surveyor, ordered that a

1878.

April 25.

Boss & Van Zjl
vs. Wolmerant^.
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A^?™25 surveyor should survey the ground and frame a diagram,

„ ^^ „ , marking down only tlie beacons mentioned by the different
Rasa & van Zyl o J

-t n^ j £
TB. woimerans.

-v^^itnesses in the Court below, such diagram to be bled ol;

record in the case in appeal.

Ex parte Lithatjer.

Criminal Arrest.—Gountersigning of Warrant.

The arrest of applicant under a criminal warrant, issued by a

Magistrate in Griqualand West, and countersigned by

the Attorney-General of the Transvaal, set aside as being

contrary to the provisions of Ordinance No. 5 of 1871.

j,^^,hs Application for the discharge from arrest of Isaac J.

„^—. Lithauer, and the cancellation of a certain bailbond enteredEx parte '

Lithnucr. Jq^q \jj ]^im under the following circumstances :—Applicant

was arrested in Pretoria under a Wcnrrant issued and signed

by Robert Irwin Scholtz, Resident Magistrate of Kimberley,

Griqnaland West, on reasonable grounds of suspicion that

the said applicant had committed the crimes of fraud and

perjury. This warrant was countersigned by E. J. P.

Jorissen, Attorney-General of the Transvaal. Lithauer,

having thereupon been arrested, executed a bailbond in the

ordinary form.

Cooyer for the applicant.

Jorissen (Attorney-General) in support of the arrest.

The Court held that the warrant having been issued by

Mr. Scholtz in the territory of Griqualand West, and the

applicant being within the territory of the Transvaal, two

requisites must concur in order to. support the arrest, viz.,

an application by the Government of Griqualand West to

the local Government of the Transvaal for the delivery up
of applicant, and, secondly, the existence of an extradition

treaty between Griqualand West and the Transvaal. Both

the requisites are necessary under Ordinance No 5 of 1871,
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Avhicli, until altered by competent legislative authority (as

'provided in tlie Annexation Proclamation of 12tli April,

1877), is the law of the land. Both requisites failing in the

present instance, the arrest must be set aside, and the bail-

bond executed by the applicant cancelled.

1818.

April 25,

Ex parte
Lithauer.

Van Wijk and Others vs. Kkige.

Advocate and Attorney.—Suspension from practice.

An advocate and attorney, ivho had been employed by his

client to pass transfer of certain farms, and had received

£11 14s., the amount of necessary charges for the purpose,

hcpt back his client's money for more than two years,

without expending it for the purpose intended, or passing

transfer as instructed. Held that this was an act of

professional misconduct which the Court could not over-

look, and the respondent was accordingly suspended from

practice for the period of twelve months.

Circumstances which will induce the Court to refuse admis-

sion to an applicant as attorney ivill also, as a general

rule, justify the Court in dealing summarily ivith an

attorney already admitted.

Where, upon the affidavits, the Court cannot arrive at a

definite conclusion beyond reasonable doubt, it will not

interfere summarily until a conviction against the attorney

has first talien place. Secus, ivhere the charges are

admitted by the attorney, or ivhere they are established

beyond reasonable doubt.

A rule nisi had been applied for and granted against

W. A. Krige, an advocate and attorney of the Court, to

show cause why he should not be suspended or struck off

the roll upon certain charges preferred against him by one

Van Wijk. Subsequently Van Eensburg and Bierman also

filed affidavits, in which they charged Krige with divers acts

of professional misconduct, and the Court ordered all the

charges, for the sake of convenience, to be taken together

in one application.

1878.

June 25.

July "
4.

Van Wyk and
others vs. Krige.
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jumIjb. ^8-1 Wyk liad employed Krige^ in the early part of 1 876,
Juiy^4.

ju reference to the sale and transfer of the farm Tnrffontein.

otheMT8.''Krige. Krige undertook to settle the matter upon Van Wyk agree-

ing to give him half of the farm Wildebeestlaagte, or half

of the farm Driefontein, the property of Van Wyk, so soon

as Krige had arranged the matter. This agreement was re-

duced to writing. Krige, however, without carrying out his

employment, effected transfer of the whole farm Driefontein

upon his wife, by virtue of a general power of attorney

and authority to transfer signed by Van Wijk. Mrs. Krige

subsequently mortgaged Driefontein for various amounts.

Van Rensburg charged Krige with having received

from him the sum of £4, .with which to pay transfer-

duty on the farm Kleinbanksfontein, which Krige failed

to do, in consequence whereof Van Eensburg had to pay

double transfer-duty. He also charged Krige with re-

ceiving money on two Government drafts in his favour,

without any authority from him (Van Eensburg). The

respondent admitted that he had received the £4, but stated

that he had forgotten to pay it over to the Government as

instructed. He, however, denied having received money,

on the two drafts without authority from Van Eensburg.

With reference to the complaint of Bierman against

Krige, it appeared from the affidavits that, in December,

1875, he delivered to Krige transfers and other documents

relating to the fai-ms Pikersdal and Palmietfontein, in order

that they might be transferred to and in favour of Pick

and Killiamse respectively, and also handed to Krige a sum

of £11 14s., in order to cover the necessary charges. The

applicant, who lived some hours on horseback from Middel-

burg, where Krige resided, was obliged to journey no less

than twelve times to Middelburg to recover the documents

from Krige. On one of these occasions Krige told appli-

cant he had lost the transfers. On or about the 15th March,

1877, Krige informed Bierman that he had paid £3 15s. for

arrear taxes on the said farms. Applicant thereupon went

to the Landdrost's Office, to ascertain if this were true, and

found that no such payment was entered or known in the

books of the office. Applicant was eventually obliged to

employ Attorney Mare, in order to compel Krige to hand
back the transfers.
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Cooper now moved that the rule nisi be made absolute. jnn' m.
July t.

The respondent appeared in person. vanwyic«.na
* -^ * ' others tb. Knge,

Cur. adv. vult.

Postca (July 4th).

KoTz6, J., after reviewing the facts^ said, " Lybrecht in

his commentary on the ofl&ce of notary (Notaris Anibt.J

quaintly says at p. 1, that the peculiar charm of the office

of notary consists in his conducting himself honestly and in

faithfully discharging the duties of his profession, and that

if he fail in either of these he deprives himself of respect,

and is capable of defrauding the whole world. The same

may be said of an advocate and attorney. But a dishonest

attorney or notary does not merely forfeit the respect, which

may be attached to his office, when he is guilty of misconduct

;

he is directly responsible to the Court, whose officer he is,

for such misconduct, and the Court will exercise its summary
jurisdiction by calling such officer to account for or explain

any alleged improper coiiduct of which he has been guilty

in his capacity as an officer of the Court ; and, in the event

of the misconduct being clearly established, will visit him
with summary punishment, such as suspension from practice,

or striking him ofi the roll. Van der Linden at p. 350,

(Henry's edition) lays it down that if a member of the legal

profession is guilty of prevarication, i.e., when, instead of

faithfully supporting the interests of his client, the practi-

tioner colludes with the opposite side and betrays the cause;

he is liable to suspension or striking off the roll. There

can be no doubt then of the authority of the Court over the

practitioners and officers of the Court; although, of course,

where the Court suspends a practitioner or strikes him off

the roll he can appeal to the Privy Council. The propriety

and necessity for the interference of the Court in cases of

misconduct or malpractice on the part of its officers are ap-

parent. " When an attorney (says Cockburn, C. J.) does

that which involves dishonesty, it is for the interest of the

suitors that the Court should interfere and prevent a man
guilty of such misconduct from acting as attorney of the

Court." {In re Hill, L. E. 3, Q. B. 545); and Mr. Justice
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Jun™23 Blackburn, in tlie same case, says, " The pviuciple on which
juiy^4.

^.jjQ Court acts is to see that the suitors are not exposed to

othersTs^^KSge. improper officers of the Court." And in re Poole, (L. R. 4,

C. P. 352,) which was an application to re-admit an attorney

who had been struck off the roll, the late Mr. Justice Willes

expressed himself as follows :
—" Upon the whole, looking

at the power vested in this Court of admitting to the re-

sponsible position of attorneys and officers of the Court,

persons who thus have the sanction of the Court for saying

thsbt prima fade, at least,, they are worthy to stand in the

rank of an honoqrable profession, to whose members

ignorant people are frequently obliged to resort for assist-

ance in the conduct and management of their affairs, and in

whom they are in the habit of placing unbounded confidence,

and looking to the fact, that in restoring this person to the

roll, we should be sanctioning the conclusion that he is in

our judgment a fit and proper person to be so trusted, I

think we ought not to do so except upon some solid and

substantial grounds." With these views I entirely concur,

but it seems to me that not merely does the Court interfere

to protect suitors and the public, but by interfering sum-

marily it also protects the legal profession generally, as a

class, against improper conduct on the part of one or other

individual member of that profession. In a leading case on

this subject, viz., in re Blake (30 L. J., Q. B.), an attorney

being applied to by A to invest money for him, borrowed it

upon his own security and the deposit of a mortgage deed,

and afterwards committed a fraud upon A in receiving the

money due upon the mortgage without communicating that

fact to A, and in continuing to pay interest to him, the

Court suspended his certificate for two years. The case of

in re Hill is not merely important as approving and

following in re Blake, but it also lays down a test

by which the Court may determine whether misconduct on

the part of an attorney is to be noticed and punished or

not. Thus Cockburn, C. J ., says :
" There is one con-

sideration which, I think, is entitled to great weight, viz.,

that if these facts had been brought to our knowledge {i.e.,

the appropriation by an attorney of the balance of purchase

money) upon the application of this gentleman's admission,

we might have refused to admit bim, and I think the fact of
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1878.
June 25,

his having been admitted does not alter the position ; we
should have considered all the circumstanceSj and either

J"|y_*-

have refused to admits or have suspended the admission for others^B. Krige.

a time. So where a person has once been admitted we are

bound, although he was not acting in the precise character

of an attorney, to take notice of his misconduct." I am
by no means prepared to say that this test is applicable to

every case of misconduct; but it seems to me that it is,

nevertheless, a safe guide in the majority of cases. It will

be necessary now, therefore, to view the respondent's con-

duct with reference to this test. The conduct of Krige with

respect to Van Wijk, obtaining from him a power of attorney

by which the farm Driefontein was transferred to Mrs.

Krige, and subsequently mortgaged to the detriment of Van
Wijk and for Krige' s benefit, seems to me a very unjust

and improper proceeding, and (independently of the remedy

which Van Wijk may have against Krige by action) one

deserving the censure of the Court ; but, standing by itself,

I do not think it would justify the suspension or striking

off the roll of respondent. With reference to the charge

brought against Krige by Van Rensburg, the respondent's

conduct is by no means free from strong suspicion ; but,

upon the affidavits filed, I am unable to come to a definite

conclusion beyond all reasonable doubt; and, hence, in tbe

words of the eminent Chief Justice to whom I have referred,

" If there had been a conflict of evidence upon the affidavits,

that might be a very sufficient reason why the Court should

not interfere until a conviction had taken place." I think

under the circumstances that I can not act on the charge

brought by Van Rensburg against Krige as to his receiving

the money on the draft and account due by the Government.

Krige' s conduct may have been bona fide or mala fide, into

that I can not enter according to the affidavits as they stand ;

although the loose practice of Mr. Krige, in accepting £4

from Van Rensburg for taxes, and then not paying it for

the purpose intended, can not meet with the approval of the

Court. I shall, however, draw the attention of the Attorney-

Greneral to the subject, and direct the papers to be handed

to him. As regards the charge brought by Bierman against

Krige, that is so clearly made out, that I have not the

slightest hesitation that in this instance it is the bounden
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jim™25. duty of the Court to punish respondent for his misconduct.
J«iy_*. Assuming that Mr. Krige, in witholding or not spending

M\eis'ys^KSee. ^^^ money handed to him by BiermaUj had no fraudulent

intention^ and upon this point I express no opinion, his

conduct throughout has been so culpable and negligent,

that applying the test whether or not the misconduct is such

as to disentitle him to be admitted, supposing he were now
applying for admission ; and answering that question in the

affirmative, I can not do otherwise than suspend him from

practice. It is no objection to the conclusion I have oome

to that this charge amounts to the commission of an indict-

able offence, and that, therefore, the Court should not

interfere until the matter has been before a jury. Assuming

that it does amount to an indictable offence, I think that

where the charges are either distinctly admitted (as was the

case in re Hill), or appear from the affidavits to be proved

beyond all reasonable doubt, the Court is justified in

exercising its summary jurisdiction; and, in fact, the case

of re Poole, L.B. 4, C.P. 350, shews that the practice of

first letting a jury decide is rather one of discretion with the

Court than of law—there an attorney Avas charged with

fraudulently misappropriating moneys intrusted to him by

a client for investment. On cause being shewn, the matter

was referred to the Master, who investigated the matter on

affidavits and made his report to the Court, and upon his

report Poole was struck off the roll.

The respondent is, therefore, suspended from practice for

twelve months, and must hand up his certificate of enrol-

ment as an advocate and attorney of the Court to the Regis-

trar, and further pay the costs of this application.
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Lucas vs. Reston.

QoodUfor.—•Gambling

,

—Golleclion,

An action can not be maintained on a good-for given in pay-

ment of money lost at playing cards. Nor can an agent,

to whom the good-for is handed for collection merely, sue

on it in his own name.

This was an appeal from the judgment of the Landdrost jjjfju.

of Potchefstroom. Dargon handed to Reston for collection LuoaB^eston,

a good-for signed by Lucas for £3 10s. From the evidence

it appeared that the good-for had been given by Lucas for

money lost in card playing. There was no assignment, or

cession, of the good-for in favour of Reston, who, in his

own name, sued Lucas in the Court l^elow for recovery of

the £3 10s, The Landdrost gave judgment in favour of

Reston with costs.

Bushes (with KleijnJ for appellant,

Munich for the respondent.

The Court held that upon the evidence the good-for was

given in payment of a gambling debt, and could not, there-

fore, be sued on. Reston, moreover, could not sue in his

own name on the good-for, which had been handed to him

for collection, and was still the property of Dargon, The
appeal must therefore be allowed with costs,
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Leathern vs. Henderson and otheks.

Deed of submission to arbih-ation—Award—Order making

an award a Rule of Oourt set aside,

A client will not be bound by a submission to go to arbitration,

signed by his attorney contrary to express instructions of

the client, where such instructions were hnown to the

opposite party, or his attorney, who, notiuithstanding

,

executed the deed of submission. An award under such

deed of submission is a mei'e nullity j and, on action

brought, the Oourt set aside an ordm- whereby the award

had been made a Rule of Court.

ji^'k Action brought by Leathern to hare a certain deed of

'L-T' submission to arbitration^ the award of the arbitrators

HendersOT Ind thereunder, and the subsequent order, making such award

a Rule of Court, set aside, on the ground of fraud:—The

facts, so far as material, were as follows : There existed

disputed claims between plaintiff and the executors of

O'Reilly's estate. The attorney of the plaintiff, contrary to

his instructions, signed a deed of submission to arbitration,

which deed of submission was drawn up and executed by

the attorney of the executors, he being aware at the time

that the plaintiff had objected to have the disputed claims

settled by arbitration. The plaintiff, upon hearing of the

submission to arbitration, had a notarial protest drawn up,

protesting against such submission. This protest was duly

brought to the notice of the arbitrators, the attorney of the

plaintiff, and the attorney of the executors. Thereupon the

plaintiff's attorney withdrew from the case. The arbitrators,

however, more than a month after the protest had been

communicated to them, proceeded to make their award.

Upon application to the High Court by the attorney of the

executors, the award had, in terms of the deed of submis-

sion, been made a Rule of Court.

The Court called upon counsel for the defendants to

justify what had been done,
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Be Vries, for the defendant, Henderson, cited 8ncll on jJi^V

Equity, p. 389, (3rd edn.), Van Leeuwen, B. D, Law, vol, 2, :i_^"

11 i 1- o o s 1 1 Leathern y«.

bk. 4, oh. ad, 6 11. Henderson »nd
othcrSi

Qoopm; for the executors, confined his remarks solely to

the question of costs, and submitted that the executors,

personally, should not be ordered to pay costs.

Ford, for the attorney of the executors, argued that his

client did not know that Henderson, as plaintiff's attorney,

had instructions not to go to arbitration. Au attorney may
enter into arbitration, and bind his client thereby : Story,

Agency, § 73. If the arbitration has been properly entered

into, the subsequent protest was not binding on the arbi-

trators. Russell on Arhitration, pp. 23, 24, (4th edn.). It

was the duty of the arbitrators, having accepted to act as

such, to proceed with the arbitration. Russell, p. 188.

Meintjes, for the plaintiff, referred to Russell, p. 187.

The award was improperly made a Eule of Court. The facta

were not brought to the notice of the Court at the time. In

signing the deed of submission, the plaintiff's attorney

assumed an authority he did not possess. He was distinctly

instructed not to arbitrate. This was also known to the

attorney of the executors. The defendants, including the

arbitrators, were bound by the protest. Russell, p. 140.

The arbitrators heard one side merely, for plaintiff's attorney

did not appear before them after the protest. Russell,

p. 176, 182-4. In Dietz vs. PoU, 1 Mem. 397, an award,

which had been made a Rule of Coui-t, was set aside on the

ground of similar irregularities.

Foslea (June 27).

The Co [JET held that the general proposition of law

could not be disputed, that an attorney in a cause

has authority to enter into an agreement for arbitra-

tion. But the client will not be bound by an agree-

ment to go to arbitration, signed by his attorney contrary

to express instructions of the client, and where such in-

structions were known at the time to the opposite party,

or his attorney, who, notwithstanding, executed the deed
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JuM M. o^ submission. To hold otherwise would be a fraud upon
'1^' the plaintiff. But even supposing, as was urged by Mr.

Hmaeraon and Ford, that the agreement to go to arbitration was binding

on the plaintiff, then the notarial protest, executed im-

mediately upon the plaintiff hearing of. such agreement,

and brought to the notice of both attorneys and arbitrators,

virtually revoked the authority of the arbitrator appointed

to represent the plaintiff, and rendered the subsequent

award a mere nullity. According to Bussell, the authority

relied on during the argument, either party may at common
law, after reference, but before award, revoke the authority

of the arbitrator (who is acting on his behalf, and has only

such authority as the party himself gave the arbitrator),

and render all that has been done in the reference in-

effectual ; though by so doing he may make himself liable

to an action. Bussell, p. 50, 140-2, 149-50, 649, &c.j

Thompson v. Anderson, L.B. 9, Eq. 529, et seq. Although

the Court will not, as a rule, set aside an award, where the

arbitrators' authority has been revoked, because, under the

circumstances, any action brought to enforce it must fail,

still, where something may be done under the award, the

interference of the Court will be necessary. If, now, the

award has been improperly obtained, and ha.", been made a

Eule of Court, the Court will set it aside; for, if not,

something may be done under the Eule of Court, which

stands as a judgment, and the party might get his costs

taxed and take out execution. In the present instance,

there never was a proper submission to go to arbitration,

binding on the plaintiff, and the subsequent award was a

mere nullity. Under the circumstances, the order making

the award a Rule of Court must be set aside, otherwise it

would operate as a fraud upon the plaintiff. The attorney

of the Executors is ordered to pay the costs.
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tors.

BosHoiT VS. Boshopf's Bxecutoes.

Removal of Executors.—Appointment of a Curator.

Where executors in an estate did not file -proper liquidaUon

accounts, and kept open the liquidation of the Estate for

three years : Held that, ii/pon application supported by

the Orphan Master, the liquidation of the estate must he

placed in the hands of a curator.

On tlie %h. July, 1878, the Court granted a rule nisi /„^\

against the executors of the estate of the late W. H. Boshoff, iii*"

to shew cause why the administration of the said estate should BoshoV" Execu-

not, by order of the Court, be taken out of their hands.

The affidavits shewed that the executors had employed one

Herbert Brown to draw up the liquidation accounts for them,

they not being able to do so themselves. Some of the heirs in

the estate objected to these liquidation accounts, which they

alleged prejudiced their interests. There was also an

affidavit by the Orphan Master setting forth that several

liquidation^^ccounts had been filed by the executors, none

of which gave satisfaction; that the estate had been in

liquidation for three years; and that it was advisable to

place the liquidation of the estate in the hands of a curator.

The rule nisi was served at the dwelling-house of the

executors, upon the son of one of them. There was no

appearance for the executors on the return day of the rule.

Cooper, for the applicant, moved that the rule be made

absolute (§ 27, Ordinance No. 12, 1870.)

The CouET made the rule absolute, and appointed 0. A.

Oelliers, in his capacity as Secretary of the Transvaal Board

of Executors, curator to the estate.

E



The Queen vs. Booth.

Indictment for Murder.—Plea of Insanity.

1878. KoTZi!, 3., in summing up to the Jury, said :—The pri-

^' soner at the Bar stands charged with murder, and you
^i»«^«^ ^i*- must bear in mind, first, the nature of the charge against

the prisoner, and, secondly, the nature of the defence set

up in answer to that charge. The learned counsel for the

prisoner has given you a definition of murder, which can

not he accepted. He has told you that by Eoman Dutch

Law a motive, such as some gain or advantage, must be

proved for the prisoner killing the deceased, otherwise he

can not be found guilty of murder. It is true that this is

Van der Linden's view; and although the Court is, by the

Grrondwet and Thirty-Three Articles, directed to take the

law as Van der Linden lays it down, there is tbis very im-

portant qualification, that Van der Linden is only to be ac-

cepted in such a way as not to conflict with the general

* law and practice of South Africa. In the Cape Colony, and

Natal, like in this Territory, the Roman Dutch Law is the

common law of the country. But the Judges administering

the law in the older Colonies of South Africa have invariably

given a definition of murder altogether different from that

relied on in favour of the prisoner. Questions of law come

within the province of the Judge, for which he alone is

responsible. You, on the other hand, have to try the facts,

and come to a conclusion on those facts, tested by the law

as laid down by the Judge. It is necessary for me to bring

this to your attention, and to clear your minds from any

erroneous impression which the argument of counsel may
have produced. By the law of this country murder may be

defined as the killing of a human being with malice afore-

thought, express or implied ; in other words, it is the un-

lawful and intentional killing of a human being. The inten-

tion to kill is often manifested by words uttered previous to

the commission of the deed. But it is much more fre-

quently manifested by the instrument used ; and, therefore.
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if tte accused employed an axe^ a sword, or a gun, the
jttiy"22

instrument used would shew an intent to kill. And, further, nj"-

if you are satisfied that the prisoner killed the deceased, '^'''bo'S™
""

then the presumption of law is that the killing was done

maliciously ; in other words, that it is murder. The moment
the fact of killing by the prisoner has been proved,

the presumption is that he acted maliciously, that he

meant to kill, and it lies upon him to rebut this pre-

sumption, and to show that, under the circumstances, it is

not murder. The question, then, of absence of motive, or

apparent motive, you must keep out of your minds, in de-

ciding whether the prisoner is guilty, or not, of murder.

It may be material when we come to consider the question

of insanity, but with the mere naked definition of murder it

has nothing to do. Suppose that one of you, riding home
from the Court to your farm, were suddenly to meet a Kafir,

whom you had never seen before, and this Kafir discharged

a loaded gun at you and killed you. The Kafir then, with-

out robbing you of anything, disappears. Here there is an

apparent absence of motive—the existence of a motive can-

not be proved, but yet it is quite clear that the killing

amounts to murder. If, therefore, you are satisfied that the

prisoner killed Sergeant Newman, the fact of killing raises

the presumption of murder. But not only is there the pre-

sumption from the mere fact of killing, look at the instru-

ment used, which was a loaded rifie, discharged at Newman,
who was sitting in his tent. The use of the instrument

manifests a malicious intention, and it lies upon the prisoner

to satisfy you that the circumstances under which he acted

were such as will deprive the offence, which, prima facie, is

murder, of its criminal character. The defence is, that the

prisoner could not control himself. It is, therefore, ad-

mitted that the act was done, but it is urged that at the

time of commission the prisoner was insane. Now, insanity,

if established, is a clear answer to the charge, and here I

must tell you, that the onus of proving insanity rests upon

the prisoner. The law very justly presumes that every

human being is a responsible being, and until the contrary

be shown, beyond reasonable doubt, the presumption that

he is a rational and sane being must prevail, and he is,

tiherefore, answerable for his conduct in a court of law. If

e2
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Jui^V the onus of proving insanity lies upon the prisoner^ it

" ^
- follows that in case of doubt you must hold the prisoner

^''^isioth!
^°' '^^^ a rational and sensible being at the time, and if the

killing be proved, you must find him guilty of murder. I

crave your careful attention to what I am about to say,

bearing in mind that the prisoner must be presumed to have

been sane when he committed the act, until the contrary is

proved beyond reasonable doubt. The questioa of insanity

is as serious and difficult a question as a jury could possibly

deal with. The medical witnesses have stated it is impossible

clearly to lay down a line between sanity and insanity. You
must judge of the question by all the facts and circum-

stances of the case. And you must weigh them with the

utmost caution and care, lest (as it has been very truly

observed by a very eminent Judge of Criminal Law) on the

one hand you do injustice to the weakness of human in-

tellect or human nature, and, on the other hand, again, lest

you should show too great indulgence for the commission of

serious crime. In law it is not every delusion, nor every

species or kind of insanity which may be known to the

medical profession, that is recognised as insanity. The

question received very serious consideration in England in

the case of the Queen v. McNaughten. McNaughten was

indicted for murder, and the defence set up was insanity.

The question, on a technical point, ultimately came before

the House of Lords. The House of Lords consulted all the

Judges, and the result was that, in order to establish a plea

of insanity, it must be shown that the prisoner, at the time

he committed the act with which he is charged, was suffer-

ing from a defect of reason or understanding caused by

mental disorder, so that he did not know the nature and

quality of the act ; or, if he knew the nature and quality of

the act, that he did not know he was doing an act which

was wrong. The simple question, therefore, for you to

decide is this—Did the accused, at the time of committing
the act, know right from wrong ? In other words. Did he

know he was committing a wrongful act, contrary to the

law of the land ? I may state to you here that even if the

prisoner acted under a delusion, that will not be any justifi^

cation in answer, unless such delusion hid from the miud of

the prisoner, or madb him incapable of understanding; or



53

appreciating, tlie criminality of his act. It appears, accord-
juiy^^22.

ing to the weight of the medical testimony, which you have " ^^'

heard, that there is a species of insanity known to the '^^^b^^^^'

faculty which has been variously called moral insanity or

homicidal mania ; that is, where the prisoner may not have

been under any delusion, may have been able to distinguish

at the time right from wrong, but was goaded on by some

irresistible impulse, which it was utterly out of his power

to control or resist. Whether or not such a phase of

insanity is accepted by the medical faculty generally I am
unable to say, but I must tell you that it is wholly unknown
to the law ; in fact, it is altogether ignored by the law.

The simple test which the law provides in a case like the

present is : Did the prisoner, at the time, know he was

doing an act that was wrong ? If you are satisfied that he

knew that, you will have to find him guilty; notwithstand-

ing that he may have been excited, and his mind partially

deranged in a medical sense. But if you are satisfied that

he could not distinguish right from wrong, then you are

bound to acquit him of the crime with which he is charged.

You may take it as clearly proved that the prisoner was

addicted to drink, and that at times he drank very hard

indeed. It is also clearly proved that he had long intervals

of sobriety, and that on such occasions he was seized by

what was described by some of the witnesses as religious

fits. They meant to say that he seemed to reform in his

conduct, and go to Church more regularly than before ; and

I call your very careful attention to this circumstance as to

the capacity of the prisoner to distinguish between right

and wrong. [The evidence as to the prisoner's habits since

he had joined his Eegiment was then reviewed.] There is

also evidence that the prisoner's skull is not in its normal

condition. Some of the medical witnesses say the prisoner

was born so ; others, again, think that the impression

produced on the skull, and the peculiar abnormal condition

of the left side of the skull, may have been produced by

wounds, the marks of which are still on the skull. All the

medical witnesses, however, agree in this, that although it

canaot be said with certainty that the injuries to the head

haye caused insanity, yet these injuries suggest a cause of

insanity. The doctors have testified, and their evidence is
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entitled to great weight, that all the acts and conduct of the

prisoner, as deposed to by the several witnesses, are con-

sistent with the hypothesis of sanity, and also with the

hypothesis of insanity. If, therefore, you think that in

strictness you are bound to return a verdict of guilty, but

that, regard being had to the medical testimony in favour

of homicidal mania together with the facts in this particular

case, there is sufficient to justify you to couple with your

verdict a recommendation to mercy, it is free to you to do

so. Further and later inquiry may yet prove that medical

science is correct in holding that homicidal mania is a dis-

tinct species of insanity, and that the view which the law

takes of it is erroneous.

BouEHiLL vs. Watson & Co.

LanAdrost's Jurisdiction.—Splitting of Demands.

One and the same cause of action, exceeding in amount the

Jurisdiction of the Landdrost, can not he split into three,

in order to bring the three separate demands within such

Jurisdiction.

1878.

July 81.

Buurhill VK.

Watson & Co.

This was an appeal from the decision of the Landdrost of

Middelburg, and was heard before the High Court sitting

at Middelburg. Three summonses had been issued by

Watson & Co., the plaintiffs below, against BourhiU, the

defendant below, for the recovery of three separate amounts,

viz.. £11 lis. 4d., £23 I3s. 4d., and £36 3s. 8d., being a

balance on an account current between the parties. The

Landdrost gave judgment, in each instance, in favour of

Watson & Co., the plaintiffs, with costs.

Cooper (with HoUardJ for the appellant.

De Vries for the respondent.

The CouET held that the several amounts sued on were

substantially of the same nature, being a balance on an
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account current between the parties. The amounts, taken jjf™i

together, were above the jurisdiction of the Landdrost, and
bquTJ^i ^g

the plaintiffs below had purposely split them so as to bring

them within the jurisdiction of the Landdrost. This, on the

authority of Benningfield vs. Bucltitt, 3 Menz., 451, the

plaintiffs had no right to do. The appeal was accordingly

allowed with costs.

Beettbnbach vs. The Queen.

Oonvidion by a Landdrost.

A conviction by cm Acting Landdrost quashed, where such

Landdrost had also acted as prosecutor against the

prisoner, and had not been properly appointed Public

Prosecutor.

1878.

August 23.
The applicant, one Breytenbach, had been prosecuted

before the Acting Landdrost of Utrecht, and found guilty Breytenbiioh vs.

of the crime of extortion. He was, thereupon, sentenced ^°®'

to pay a fine of £10 and costs. The proceedings in the

Court below were now brought in review before the High
Court, sitting at M. W. Stroom.

Sollard (with him . De Vries) contended that the Acting

Landdrost, who tried the case on the 22nd March, 1878,

had, in February, 1878, acted as Public Prosecutor when a

preliminary examination was taken against Breytenbach for

the same crime for which he received sentence on 22nd

March. He referred to § 8, litt. d. Griniinal Procedure,

Wilkinson vs. Public Prosecutor, 3 Menz. 459.

Jorissen (Attorney-General) admitted that the Acting

Landdrost, who had sentenced applicant, had also acted as

Public Prosecutor at the preliminary examination held

against him. He, however, maintained that as the notice

of review, served on him, stated that applicant would apply

to have the sentence quashed on the ground of his innocence,

it was not now open to his Counsel to rely upon any
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technical objectidn to the pToceedingB in the Oonrt below.

He further stated that the Acting Public Prosecutor, Mr.

Roberts, who had also acted as Landdrost, had not been

appointed by him, the Attorney-General, nor with his

knowledge or approval as required by law. Grim. Procedure

§§ 10-13. [It appeared that Mr. Roberts had been

appointed Public Prosecutor by a letter directed to hirii

by the Secretary for Native Affairs.]

The Court ruled that, upon both grounds, the sentence

against . Breytenbach must be quashed.

1878.
August 23.

Ex parte
McGregor.

Ex parte McGregor.

An a.ttorney, who merely collects money for a client, is in the

same position as an agent, and can only charge the

percentage for collection allowed to agents by § 15 of

Ordinance No. 1>, of 1871.

Messrs. H. & K., attorneys, had been intrusted by one

Page to collect the sum of £25 on a promissory note made

by the applicant. Upon demand made, applicant paid

the amount of the promissory note. Messrs. H. & K.

charged applicant 10 per cent, for collection. The question

was whether Ordinance No, 5, of 1871, § 15, applies to at-

torneys as well as agents ?

The CotJET held that § 15 of the Ordinance applies also

to attorneys, who collect money as agents practising in the

lower Courts. As the sum collected exceeded £10, the

attorneys were merely entitled to 5 per cent, for collection.
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Uts vs. Vos.

An attorney not allowed his costs as between attorney and

client.

In this case the action and facts were similar to the action

and facts in a previous case of Uys vs. Vos, between the

same parties, in which, on 24th August, 1878, the High
Court, sitting at M. W. Stroom, had given judgment in

favour of the defendant.

1878.
AuguBt 26.

Uys vs. Vos.

The Court ruled that in the present case no costs, as

between attorney and client, shall be allowed to the attorney

of the plaintiff, on the ground that there was no necessity

to make a separate trial case of this matter, which could,

and ought to, have been tried, with the previous case of

Uys vs. Vos, together in one.

Loots vs. Van Vuebn.

Exception to summons upheld.

In this case an exception was taken by the defendant

that the summons served on him is not a true copy, inas-

much as it contains no date, nor were any copies of the

original documents annexed to the summons served upon

him, as required by the 8th and 13th Eules of Court.

The CouET upheld the exception.

1878.
September 10.

Loots Ts. Van
Yuren.
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Evans vs. Wateemeyer.

187&
September 17.

BranB vs.

Watermeyer.

Where a plaintiff described himself as Secretary to the Board

uf Executors, Potchefstroom, it was held that he could, in

his own name, maintain an action on a good-]or given

him by the defendant.

This was an appeal from the decision of the Landdrost of

Potchefstroom. Evans had agreed vfith the Potchefstroom

Board of Executors to give transfer.to Landsberg, whose

agent the Board was^ of a certain farm^ on l-andsberg or

his agent ceding to him (Evans) certain claims. Evans

thereupon handed the title-deeds and transfer of the farm

to Watermeyer, the Secretary of the Board. Evans, finding'

it inconvenient to pay Watermeyer the expenses of transfer

in cashj gave him a good-for in the following form :

—

" Good-for to A. G. Watermeyer, Esq., the amount of expenses to be

incurred in transferring the farm Vaalkop, district Eustenburg, from me
to E. Landsberg, Esq., Capetown, C. G. Hope.

JAS. EVANS."

Watermeyer, having duly transferred the property to

Landsberg, made out an account and demanded payment of

£14 18s. 6d., being the expenses of transfer, from Evans,

who refused to pay the same. Watermeyer thereupon sued

Evans in the Landdrost Court upon the good-for and the

following account :

—

James Evans, Esq.,

Dr. to A. G. Watekmeyek,
Secretary Board of Executors, Potchefstroom.

To the undermentioned disbursements, re transfer of Vaalkop to

Landsberg

—

1876, May 13.—To Transfer Duty, 4 per cent, on £300

„ Transfer Deed . . .

.

„ Registration

„ Stamp on Transfer

,, „ on Power of Attorney and sub-

stitution

„ Conveyancing fee

£14 18 6

£12
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Evans excepted to tlie claim in the Court below, on the
geptJmter 27,

ground, that Watermeyer could not sue for a debt due to the Ev^va.
Board, but that, according to the trust deed, the Trustees '«^»'<'™'«y«-

of the Board had to sue. The Landdrost overruled the

exception and gave judgment for Watermeyer with costs.

Buskes for the appellant.

Be Vries (with him Munich) for the respondent.

KoTZE, J., I think the Landdrost very properly overruled

the exception. The good-for was given to "Watermeyer

personally. The account mentions that "Watermeyer is the

Secretary of the Board of Executors, but that is mere

matter of description. The cause of action is founded on

the good-for, and there can not be any doubt that the money

was really due and owing by Evans. The appeal must be

dismissed with costs.

Spies vs. Holtshausen.

Lcmddrostr—Interdict.

Under § 55 nfthe Civil Procedure of \ 874!, a Landdrost can

not grant an interdict against property situate within

Ms district, but possessing a value above the jurisdiction

of the Landdrost.

This was an application, heard before Kotze, J., at i^^^'sn

Middelburg, to have certain interdicts, granted by the October is.

Landdrost of Middelburg, restraining the transfer by Spies
HoUshaulen.

of the farm Aasvogelkrans, set aside upon the ground—1st,

that the Landdrost had no jurisdiction in the matter, and

2nd, if the Landdrost had jurisdiction, Holthausen was

bound by the local law to go on with his action at the next

ensuing sitting of a competent Court.

EoUard, for the applicant, cited Orondwet, § 167.
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Juiy^^'so. ^^ VHes, for tte respondent, maintained that tlie Land-
ootoberis. ^j.Qg^ j^g^^ jurisdiction under tlie Qrondwet and § 55 of the

H&™en. Oivil Procedure Act, 1874. Van der Linden, p. 331, 328, n.

5, 320. Section 55 of the Civil Procedure Act is conclusive

on the point. The Landdrost is thereby authorised to grant

interdicts, to any extent or amount, against property within

his jurisdiction, that is within his district. Holtshausen

was not bound to proceed with an action within any certain

or definite tiiie.

Hollard, in reply : The question is, in what sense is the

term jurisdiction used in § 55 of the Oivil Procedure 1

Reading § 167 of the Grqndwet together with § 55 of the

Oivil Procedure, it is clear that by jurisdiction is meant not

a limit as to place, but a limit as to mdney value. If the

value of the property interdicted is above the jurisdiction

of the Landdrost, that is above £37 10s., then, although the

property is situated in his district, the Landdrost has no

jurisdiction. The affidavit filed shews the farm was sold

for £500. Having obtained the interdict, Holtshausen was

bound to' bring his action at the first ensuing sitting of a

competent Court, in order to get the interdict confirmed.

Section 167 Qrondwet.

Our. adnj. vult.

Postea (October 15), on the return of the Judge to Pretoria.

The CouET held that § 1 67 of the Grondwet gives a Land-

drost power to grant a provisional interdict in any civil

case, irrespective of its nature, or the value or amount in

dispute, against the movable and immovable property of

a debtor. Such interdict is only provisional, when granted,

and the creditor is bound to summon the debtor at the next

sitting of a competent Court, in order to have the interdict

made absolute and his claim against the debtor established.

The Civil Procedure Act, § 56, has narrowed the power given

by the" Qrondwet to the Landdrost in granting interdicts.

A Landdrost can only now grant an interdict under the

circumstances mentioned in § 167 of the Grondwet, where

the debt or claim duo to the creditor is within the jurisdic-

tion of th« Landdrost, i.e., the jurisdiction of the Landdrost
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with respect to the nature or value of the question in dis-

putej and not liis jurisdiction in the sense of the local

limitation of liis district. The property in dispute was sold

for £562, an amount far above tlie jurisdiction of the Land-

drost. The interdicts must therefore be set aside.

1876.
July 80.

October 15.

Spies vs.

Holtshausen,

Pberin vs. Potgietee.

Where the appellant had agreed to return certain oxen, or

their value, luhich he had exchanged for a horse with the

respondent, ifthe latter brought him the sTtim, of the horse,

in case it should have died of horse-sichness ; Held that

this was not a condition precedent, and that there being

satisfactory evidence that the horse died of horse-sickness,

the respondent was entitled to sue for return of the oxen

or their value, although he had failed to bring the horse's

sTcin to appellant.

This was an appeal from tbe judgment of th.e Landdrost

of Pretoria. The summons in the Court below was founded

on th.e following document :

—

" If Mr. Potgieter, to whom I have sold a roan gelding for six oxen,

brings me the skin of that horse where a 6 (six) is burnt in it, I shall, if

the horse died from horse-sickness, but not otherwise, from to day to

the end of May next, pay him the oxen back.

(Sgd.) PAUL PERRIN.
Pretoria, 11th March, 1877.

The Landdrost, on the evidence, found that the horse

died from horse-sickness before May, 1877, and held that

the words " brings me the skin of that horse where a 6 is

burnt in it " in the agreement sued on, did not amount to

a condition precedent, but the meaning of the words were

that the skin of the horse should be prodticed to Perrin in

order that he might satisfy himself that the horse was really

dead. Judgment was accordingly given in the Court below

in favour of Potgieter with costs.

1878.
November 7.

Perrin vs.

Potgieter.



187&
November 7*

Perrin vb.

Potgieter*

62

Hollard, for the appellant, argued that the respondent

was bound to comply with the terms ef the agreement,

which distinctly requires that he should bring the skin to

appellant before the latter could be required to restore the

oxen. However absurd this may be, it was not an im-

possible condition nor contra legem. He cited Voet 19, 1,

23.

Preller, for the respondent, contended that by the agree-

ment Perrin had no right to the skin. The term brings

merely meant produces for the purposes of identification.

The CoTJET held that by the agreement the appellant

contracted to return the oxen if there were clear evidence

the horse had died of horse-sickness. The word brings

does not mean delivers up, but shews or produces the skin.

Suppose the appellant were present and saw the horse die,

could he relieve himself from liability by saying the respon-

dent had not brought him the skin ? Clearly not. The

appellant, according to the evidence, sent someone ho dissect

the horse in order to satisfy himself the horse had died of

horse-sickness. The appeal must therefore be dismissed,

and the judgment below varied into a judgment for the

plaintiff for the six oxen, or their value £30, with costs.

1878.
December 11*

O'Reilly VB.

Ijeathem.

O'Eeillt vs. Leathern.

General Issue.—Plea of 'payment.

In this case, which was an action on an I.O.U. for £40, the

Court held, as there was no special plea of payment by the

defendant, but only the plea of the general issue, it could

not entertain the defence of payment by defendant, counsel

for the plaintiff having objected thereto.
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1878.

September 14.

1879.
January 20,

Rex vs. Stamp. koxyb. stamp.

Lessor and Lessee.—Tortious act of third party,

A lessee is not entitled, by reason of the prima facie tortious

act of a third party, interfering with the due enjoyment

of the premises leased, to an abatement ofrent or camcella-

tion of the lease.

This was an action for the specific performance of a

certain contract of lease by defendant^ the payment of £3,000,

as damages sustained by plaintiff, or otherwise that the said

lease may be cancelled ; and the further sum of £2,000 as

compensation be paid to plaintiff for permanent expenses

and improvements laid out and done to the premises

demised.

On the 23rd December, 1876, the plaintiff and defendant

entered into a written agreement at Potchefstroom, whereby

the defendant leased to the plaintiff for the period of ten

years, commencing from the 1st January, 1877, at a rental

of £475 per annum, payable in instalments, three mills and

a wool-washery, situated on the Mooi River, and also two

dwelling houses, outbuildings, grazing ground, &c., situated

on, and belonging to, the farm " Vyfhoek," Potchefstroom.

The plaintiff entered into possession and improved the wool-

washery. At the time he leased the mills and wool-washery

until December, 1877, there was sufficient water to drive

and work them all. Towards the end of 1877, however,

the water supply began to slacken, and there was not

enough water in the river for the purpose of working the

three mills and the wool-washery. The upper proprietors

along the Mooi River had diverted water for their mills

and for irrigation, and by reason thereof the plaintiff had

no longer sufficient waiter for his mills and wool-washery.

The defendant, at the time of the agreement, pointed out to

the plaintiff the water furrow leading from the river to the

premises leased, but did not in any way directly or indirectly

cause the dimijiution in the flow of the water, of which the
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septSr u. plaintiff complains. The Judge inspected the locality and

Janu^^^' 20. found that there was sufficient water left in the Mooi Eiver,

Box ylltamp. where the plaintiff's furrow leads out of it, to enable him to

drive either the mills or the wool-washery, but not both

together ; and that certain upper proprietors had direrted

more water than was required for their mill.

Holla/rd (with him Keet), for the plaintiff, cited Van der

Lmden, p. 237, 238. Bubidge vs. Hadley, 2 Menz., 88.

Van Bck, for the defendant, argued that plaintiff had the

remedy in his own hands. He referred to Van der Linden,

p. 163 (Dutch edition).

Our. adv. vuU.

Postea (January 20).

KoTZE, J. : Upon the facts it was contended that the

defendant was bound to secure the plaintiff in the quiet and

undisturbed enjoyment of so much water as the latter

required, for the purpose of driving the mills and wool-

washery leased by him ; and further, was liable for all

damage sustained by the plaintiff on account of the diversion

of the water by the upper proprietors. In support of this

contention the plaintiff's Counsel relied on Van der Linden,

Bk. 1, ch. 15, § 12, and Bubidge vs. Hadley, 2 Menz., 88.

The lessor is not liable for damage or loss sustained by

the lessee by vis major, the inroad of enemies, and the like

;

nor is he liable for damage caused by a third party without

any dolus or culpa on his part. He would, however, have

to allow a renvissio pensionis, or abatement of the rent,

which is the precise point decided by the case of Bubidge

vs. Hadley, unless the damage caused could, under the

circumstances, have been foreseen, and might therefore have

been prevented. The lessee might also cancel or abandon

the lease altogether, where it is impossible for him to

enjoy or use the thing for the purpose leased. The same

principle applies where the lessee (conductor) is pre-

vented from using and enjoying the thing leased, by
reason of the exercise by a third party, of a clear right, e.g..
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an ordinaiy right of property. Dig. XIX., tit. 2, 1. 33, 1.

34, 1. 25, § 2. Cod. do heat. cond. 1. 1, 1. 28. Voet XIX.,

2 n. 23, 24.. Glitclc, Pandecten, Vol. 17, §§ 1050, 1051.

In tlie Digest, XIX., tit. 2, 1. 25, § 2, G-aius puts the case

of the lease of a Dining Hall, the windows of which have

been darkened by the building of a neighbour. The lessor

would, under the circumstances, not merely be liable to the

tenant, but the latter could, without doubt, also abandon the

lease, and, in the abatement of the rent, the interest will also

be computed. In the case here supposed, the neighbour has

not been guilty of any tortious act, he has simply exercised an

ordinary right of property, which is prima facie lawful, for

qui sioo jure utitur neminem laedit, and this the lessor can

by no means prevent (cf GlilcJc, 1. c. p. 366). But where the

infringement of the lessee's right, or the disturbance to his

possession, is caused by the tortious or wrongful act of the

third party, the case is different. The rule of the civil law,

which holds that the contract of lease is entirely a matter

between locator and conductor, and gives the latter no

separate right or remedy against third parties, was not

adopted in Holland. Grotius, Bk. II., ch. 44, § 9, says that

by the law of that country the lessee has a distinct and

independent right of his own. I observe that Mr. Maasdorp,

following Mr. Herbert, has in his translation of this passage

rendered the words eenig eigen reeht—"a right of owner-

ship ;
" but this is an error, for the lessee can in no case

have a right of ownership, nor has he, unlike the emphyteuta,

even a dominium utile. In fact, Grotius himself says, that

the reason the lessee has a distinct right of his own {eenig

eigen recht), is because he has a temporary use [Bruik] of

the thing. As the lessee has a right of his own, it follows

that he must have a remedy for the protection of that right,

whether by interdict or action, for ubi jus ibi remedium.

Accordingly, Merula lays it down that " a hirer is entitled

to the writ of maintenue for the enjoyment of such right as

he possesses, even against the dominus, or lessor." (Manier

vs. Proced., lib. IV., tit. 24, cap. 10, N. 8, in notis.J

In the present case, the plaintiff complains that he has

been prevented from using the water of the Mooi River for

the purpose of the mills and wool-washery he leased from

the defendant, by reason of the prima facie wrongful act of

1878.

September 14.

1879.
January 20.

Bex vs. Stamp.
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one or other of the upper proprietors along the stream.

It has been shewn that one upper proprietor, at least, has

diverted more water than is required for his mill, and hence,

as this, in the absence of a better or saperior right in such

upper proprietor, would be a tortious or wrongful act, the

plaintiff, or lessee, has his remedy against the upper pro-

prietor in the first instance, and is not entitled now to have

his lease cancelled, or to an abatement of the rent. There

must, therefore, be judgment for defendant with costs.

Weatheeley vs. Weatheeley.

Divorce—Jiirlsdidion—Prorogation—Domicile—Bona fide

Residence— Connivance—Condonation—Collusion.

The mere consent of the parties, in questions involving their

matrimonial status, cannot give the Court jurisdiction,

where, in the absence of such consent, the Court will not

have jurisdiction. The Court can, of its own mere

motion, and in the absence of a declinatory exception

pleaded hy defendant, raise the question ofjurisdiction.

To constitute a domicile of choice these two essentials must

concur : \st. Actual residence in the new place or country,

2nd, An intention of remaining there so as to make it

one's permanent home.

The Court has jurisdiction, on the ground of adultery com-

mitted in the Transvaal, to dissolve a marriage contracted

in England betiveen parties, whose domicile is English,

but who are bona fide resident in the Transvaal.

Connivance exists where the plaintiff, by his acts and conduct,

has either knowingly broioght about, or conduced to the

adultery of his ivife ; or where he has so neglected a/nd

exposed her to temptation, as under the circumstances of

the case he ought to have foreseen would, if the oppor-

tunity offered, terminate in her fall, So, whe^-e the
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plaintiff, having become aware of an improper intimacy

existing hetweon his wife and the i-o-rcspoiident, remains

passive and permits the intimacy to continue, taking no

steps to protect his wife and to aoert tlie coming danger,

he will he held to have cunnived at her subsequent

adultery.

To establish condonation there must he evidence that the plain-

tiff agreed to tahe the defendant bach as his wife, rectam

et integram.

Where, after the plaintiff had determined' to sue for a divorce,

he proposed a marriage between Ms wife and her adidterer,

and consented to provide the wife with money to support

herself during the continuance of such illicit union, a

marriage between the wife and the adulterer being Jor-

bidden by Roman Dutch Law, the Gourt dismissed his

summons for divorce a vinculo.

This was an action for divorce a vinculo matrimonii,

brouglit by the husband^ Colonel Weatherley^ on the ground

of his wife's adultery, alleged to have been committed in

Pretoria, with one Gunn of Gunn, otherwise known as

Captain Gunn, at divers times between the 1st day of June

and 20th day of October, 1878. The summons also prayed

that the custody of the children born of the marriage be-

tween plaintiff and defendant, may be entrusted to the

former. The pleas were : 1st, A general denial of the

adultery charged. 2nd, Connivance. 3rd, Condonation.

4th, Collusion. The replication was general. The facts,

so far as material, sufficiently appear from the judgment.

Oooper, with him Hollard, for the plaintiff. The question

of jurisdiction, not having been raised by the pleadings, can

not now be gone into. Having pleaded to the summons,

the defendant has submitted herself to the jurisdiction. Van

der Linden, -p. 414>, (Henry's translation). The Court can

not leave the plaintiff, who resides in the Transvaal, remedi-

less. Van Leeuwen Com., Bk. 5, ch. 6, § 1, and ch. 8, § 4,

Merula, lib. 4, tit. 40, ch. 1, n. 1 ; lib. 5, tit. 40, ch. 2, n. 1.

If the defendant does not choose to except to the jurisdic-

tion, the Court cannot of its own mere motion raise the

f2
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question of jurisdiction. Kerstoman Regt. W. Boeh,in verb.

Juriidictie. The Proclamation of 18th May, 1877, establish-

ing this Court, gives jurisdiction in all matters and pro-

ceedings in this territory over all Her Majesty's subjects.

The ground upon which a divorce is sought in the present

case is adultery by the wife, which is recognised in' all

Protestant countries as a cause for divorce. In Reeves vs.

Reeves, 1 Menz. 244, reference is made in the argument to

Gole vs. Cole and Newberry vs. Newberry, where an English

marriage between parties domiciled in England was dissolved

at the Cape of Good Hope on the ground of adultery com-

mitted at sea. Expediency is altogether in favour of

assuming jurisdiction in the present instance, per Burton, J.

Macliie vs. Philip, 1 Menz. 460, Witliam vs. Venables, .1

Menz. 291, Dunlevie vs. Harrington and Edney, 292. In

Rhodes vs. Rhodes, this Court recently granted a divorce a

vinculo on the ground of adultery by the wife, although the

marriage was between English subjects, and contracted in

England.

[KoTZE, J. : In that case there was no question as to the

domicile of the parties being in the Transvaal or not.

J

The law of this country is the Roman Dutch Law, to

which all parties, even those temporarily residing here, are

subject. Story, Conflict of Laws, § 46. Adultery by the

wife has been proved by the evidence. Roscoe, nisi prius,

p. 633, 8th edn.. Bishop Comment., vol. 2, § 619 (edu. of

1860), Best, On Evidence, § 433. There is no collusion in

this case. Browning on Marriage and Divorce, p. 15] . The
parties have not conspired to prove a false case, nor have

they conspired to hold back what would be a good defence.

This being so, there is only one other possible manner of

colluding, viz., by agreeing to prove a real case. The
plaintiff never agreed to this effect. Under the circum-

stances of this case there is no collusion. Bishop, vol. 2,

chap. 3, § 28. Collusion cannot be presumed. Bishop,

§ 29-30.

[KoTZE, J. : Did the plaintiff and defendant not agree that,

when divorced, Mrs. "Weatherley should marry Gunn ?]
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That is a very different thing from consenting that, in-

stead of marrying Gunn, Mrs. Weatherley and he should

continue to live in adultery. If Mrs. Weatherley wished to

marry Grunn, why should Colonel Weatherley not consent

to this without being guilty of collusion ?

Ford, for the defendant : It is no answer to say there is

no plea to the jurisdiction. Not merely can the Court of

its own mere motion raise the question of jurisdiction, it is

bound to do so. Browning, Marriage and Divorce, p. 54 and

seq. There must be permanent residence or domicile to

found jurisdiction in this case. Mere consent of parties

can not give jurisdiction in a case like the present. It

may often happen thnt facts, suggesting the question of

jurisdictiou, only come to light during the trial. Is the

Court then precluded from raising the question simply

because it has not been pleaded ? Gloitgh vs. London Sj- N.

W. Bdilwaij Co., 45 L. J., N. S. Story, § 204-5, et in notin.

Niboyct vs. Niboyet, L. R., 3 P. D. Van Leeuwen and Mcrula,

relied on by counsel for the plaintifE, merely refer to

questions of ordinary civil contracts, and not to questions of

status and divorce. Story, § 540, 54:3. Van der Kcessel shews

there can be no jurisdiction where there is no domicile. Th.

30, Th. 34, et in notis. [Counsel then argued on the evidence,

and submitted there was no satisfactory proof of adultery

by the defendant.] There was connivance on the part of

the plaintiff. When Colonel Weatherley left for Capetown,

he was aware that Gunn had kept up an illicit intercourse
'

with a native woman. He leaves his wife to the care of this

man, during his absence in the Cape. Colony. In Capetown,

the Colonel discovers that Gunn was an impostoi', and

instead of writing to Mrs. Weatherley that she was to break

off all connection with Gunn, he sendfe her a telegram from

Capetown approving of her standing by Gunn during the

Preliminary Examination against him. Browning, p. 133, in

notin. Colonel Weatherley, having exposed his wife to

temptation, is the author of his own wrong. There is

collusion in this case. The plaintiff has-admitted there was

an arrangement entered into by which Mrs. Weatherley

was to marry Gunn when divorced. The evidence has

clearly established the fact that all through the parties

played into each others hands.
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Be Vries, on the same side, cited Van der Linden, p. 280

(Dutch edition). Hubor, Jus Eodlernum., bk. 4j cb. 14, §§

20, 21, 24, 38, 53.

Cooper, in reply : The references to Van der K&ssel

merely shew that persons, only temporarily in Holland, are

not subject to military service, or other duties imposed by

local statutes. They have no application to the prpsent case.

Our. adv. vult.

Postea (January 20).

KoTzfe, J. : The parties were married in England in

January, 1857, the plaintiff being at that time a lieutenant

in a cavalry regiment. After the marriage. Colonel

Weatherley and his wife proceeded to India. They subse-

quently returned to England, and left again in 1875 for

South Africa, arriving in the Transvaal in January, 1876.

Their domicile of origin is English, but the adultery, if any,

was committed within this Territory. During the hearing

of the case, owing to the facts disclosed in evidence, I

directed counsel, after the evidence had been taken, to

argue the legal question—whether, or not, the Court had

jurisdiction to entertain this suit for divorce, supposing the

parties not to have acquired a new civil domicile of choice

in this country.

It was accordingly maintained on behalf of the plaintiff

that there ought to have been a dilatory plea, or exception,

to the jurisdiction of the Court filed by the defendant, and

that this not having been done, the Court cannot, according

to the Roman Dutch Law which p^'evails in this country, of

its own mere motion raise the question of jurisdiction. Two
authorities were cited in support of this position, viz., Merula,

Manvs. Proced. (civ. pract.) lib. TV., tit. 40, ch. 1, n. 1, and

Van der Linden, p . 414 (Henry's translation) . But on examina-

tion it will be found that these writers, especially Merula,

merely lay down that if the defendant wishes to take objection

to the jurisdiction of the Court, he must do so by way of

preliminary exception before he pleads over, otherwise he

submits himself to the jurisdiction of the Court j and not

that if he neglects to file a declinatory exception the Court
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is bound to hear the case. A similai- rule is known to the

English Common Law^ by which a dilatory plea, r.g., to the

jurisdiction, was not available after a plea in Bar. So it

was further argued on the authority of Van Leeuiven (Rom.

Dutch Law, lib. V., chap. 8, § 4) that, by not having

pleaded to the jurisdiction, the defendant must be taken to

have tacitly consented that the Court should have jurisdic-

tion, and the Court was consequently precluded from rnising

the point at the trial. Here, then, the question at once

arises whether the mere consent of parties can give the

Court jurisdiction ? The passage in Van Leemvan must be

taken to refer to matters of a purely private and doubtful

nature only ; and it is not now necessary to inquire how
'far, in matters of this kind, the doctrine " that consent of

parties gives jurisdiction, fprorogalin,) propounded by the

Roman Jurists, when treating of the provisions of the Lex

Julia JmUciorum, and followed by the commentators of a

later date, has effect at the present day. Van der Linden,

in his supplement to Voet {ad Pandectas lib. II., tit. 1, § 14),

says :

—

" Oum diversoruin tribunalium institutio ad statum

'puhlicum 'pertineat ; nrc padionibus privatorum Ixominum

Juri publico derogari po^sit." Now, although the law of

domestic relations is treated of as a portion of the Juspriva-

tmri, the institution of a tribunal to decide on questions

regarding stalus, arising out of the domestic relations, and the

exercise of jurisdiction in snch cases, is a matter which

pertains ad statum publicum—to the public welfare of the

whole community. [Gf. Ruber, Jus Hoiliernum IV., 14, §

29). Marriage is not a mere ordinary private contract

between the parties. It is a contract creating a s'atun, and

gives rise to important consequences directly affecting society

at large. It lies, indeed, at the root of civilized society.

If, then, in a matter of divorce the bare consent of the

parties can be held sufficient to give jurisdiction, there is no

protection, no safeguard, against the parties acting in

fraudem legis ; but this, it is the policy, as well as the duty,

of every Court of Justice to discourage and prevent.

Ruber, in his /iw Rodiornum, I.e. § 21-24, has very justly

observed that such a doctrine would lead to endless confusion.

I am clearly of opinion, therefore, that the mere consent

of the parties in a question involving their matrimonial atatus,
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including divorce a vinculo, can uot give the Court jurisdic-

tion and make its decree legal, where, in the absence of

such consent, the exercise of jurisdiction and the subsequent

decree would be illegal. Nor is there anything to prevent

the Court, of its own mere motion, raising the question of

jurisdiction. Were this not so, the Court would be bound

by the neglect or omission of the pleader, who failed to file

a proper declinatory exception. Moreover, it may some-

times happen, as in this very case, that, only after the

evidence has been part heard, the facts disclosed suggest the

question whether or not, under the circumstances, the Court

has jurisdiction (cf Van Lceuwen, E. D. Law 5, 4, § 2, n. 6).

A sentence of divorce pronounced by a competent Court,

having jurisdiction of the subject matter, in one country, is,

of course, binding upon the Courts of all civilized countries.

But one of the most difficult and embarrassing questions of

private international law is the question—when, and under

what circumstances, will the tribunal of a given country,

declaring a valid marriage dissolved, have jurisdiction, to do

so, in order to cause its judgment to be respected and

recognised by the Courts of every other country ? It is

admitted that the Courts of any country, where the parties

have their bona fide civil domicile, have jurisc^ction to

dissolve- a valid marriage contracted elsewhere. Story,

Bishop, Burge, the law in Scotland, and the recent cases of

8ha%v vs. Gould, L. B. 3, H. L. Ga., and Wilson vs. Wilson,

L. B. 2, P. andD. 441-2, all agree in this.

It becomes necessary, therefore, to consider whether or

not the plaintiff. Colonel Weatherley, (for under the cir-

cumstances of this case, the defendant's domicile is that of

her husbnnd), is actually domiciled in this country. The

facts bearing oa this point are the following. The parties

were married at Wingfield Church, near Windsor, England,

in 1857. From that time, until the commencement of this

suit, they cohabited together as man and wife. The peti-

tioner, at the time of his marriage, was a Lieutenant in a

cavalry regiment. After their marriage, Colonel and Mrs.

Weatherley went to India, and afterwards returned to

England. They had a house of their own at Brighton.

The plaintiif is a director of the Eersteling Gold Mining

Company, formed in England for the purpose of carrying
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on operations in the district of Zoutpansberg, in the Trans-

vaal. He left England in 1875 for the Transvaal^ chiefly

with the view of looking after the affairs of the Company^

and partly, also, with the view of economising. The house

at Brighton, at the time of their departure from England,

still belonged to Colonel Weatherley ; and Mrs. Weatherley

left remaining in this house her Indian collection, plate,

library, and other articles. They arrived in the Transvaal,

together with their two sons, Paulet and Rupert, in

January, 1876. The Colonel purchased a house in Pre-

toria, which has, however, since been advertised for sale.

For the last three years he has been residing in this

territory with his family, but carried on no business or

occupation of his own. He has endeavoured to obtain

employment in this country in a military capacity, but

without success, until recently. After he determined to

take proceedings for divorce, he was commissioned by Lord

Chelmsford to raise a body of volunteers for service against

the Kafirs. These volunteers are to, serve under Colonel

Weatherley for the period of six months. Colonel Wea,ther-

ley's intention to return to England is indefinite, and he

does not know what he will do at present, except remain

here. This is what he says himself :
" When I left England,

I came here only for a few months. I had not the slightest

intention of staying here longer. I hope to go back, but I

cannot say when exactly. I have every reason to expect

that I shall stay here for some time to come." The peti-

tioner's eldest son, who is eighteen years of age, says :

" When my father left England, he came out, I believe, to

superintend proceedings at the Eersteling Mine. I believe

he also came with the view of economising. I believe my
father intends to go back to England as soon as prospects

turn out favourably at home." The view that Colonel

Weatherley ca.me out partly to economise is supported by

the fact that the house at Brighton has since been sold,

together with the heavy furniture, to pay debts. Mrs.

Weatherley has also stated that her husband left England

for six months only. She was averse to it at first, but at

last consented to accompany her husband to Africa. Colonel

Weatherley came out, she states, to look after the affairs

of the Mining Company. She repeatedly expressed her
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wish to go back to Bnglandj and tlie Colonel on such

occasions always replied that the Secocoeni war had broken

out, that he had obtained a concession for the Company
from President Burgers, and that when aiiairs got settled

he would be glad to go home himself. In a subsequent

portion of her evidence she says :
" Circumstances have

made us stay longer than I thought we had intended. The

war with Secocoeni, the promised concession to the Com-

pany, and various little matters, made us remain here longer

than we otherwise would have done." The plaintiff left for

Capetown in May, 1878, on a temporary visit, leaving his

wife and sons in Pretoria. While in Capetown, he wrote

several letters to the defendant. In a letter dated 16th

June, 1878, he writes to Mrs. Weatherley: "Don't buy a

mattress for me, for our movements are uncertain; " and in

the same letter, speaking of the high cost of living in the

Transvaal, he says :
" A thousand a year down here would

go as far as three up there. All I want, dear, is our con-

cession, &c., and be off. It is not a country for a lady or

a gentleman either."

To give an exhaustive definition of civil domicile, which

will embrace all oases, is by no means easy ; but this is

certain, that the following two essentials must exist iu

every instance of an alleged change of domicile—viz. : 1st,

Actual residence iu the new place or country ; and 2nd, An
intention of remaining there, so as to make it one's per-

manent home. There must be actual residence animo

miinendi in the new country. Van Lemiwen, a very high

.

authority in this Court, has laid it down that a mere tem-

porary change of place, or removal for greater security, or

for health, is not sufficient to crea,te an alteration in one's

domicile, sed fixa sedes et dcliberatus in eo loco perpetuo

habitandi animus requiratwr [Oens. For., lib. III., 12, n. 5).

And Voef, an equally high authority, has, in his Gommentary

on the Pandectx, expressed himself to the same effect [Lib.

v., Ut. I., n. 98). Accordingly Simon van Groenewegen, an

eminent Dutch lawyer, has observed that if a man leaves

his native country for several years, merely to make his

fortune in the East Indies, he does not thereby change his

domicile of origin {GoiisuU et Adwijs, vol. 6, cons. 153), and

the Dutch Juris-Oonsult elsewhere emphatically says, that
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if there be an intention of returning to the native country,

even after the lapse of a thousand years, no new domicile

will have been created by the removal or change of resi-

dence. Quia, si habet animiom recedendi, etiam per mille

annos, non contraliitur domicilium {Gonsult et Adwija, vol. 3, weatheriey vs.

rx)ns. 138, w. 27). Lord Westbury, in the case of Udny vs.

Udny {L.B. 1, H.L. 8c. 458), said :
" Domicile of choice is

a conclusion or inference which the law derives from the

fact of a man fixing voluntarily his sole or chief residence

in a particular place, with an intention of continuing to

reside there for an unlimited time. This is a description of

the circumstances which create or constitute a domicile,

and not a definition of the term. There must be a residence

freely chosen, and not prescribed or dictated by any external

necessity, such as the duties of ofiice, the demands of

creditors, or the relief from illness ; and it must be a

residence fixed not for a limited period or particular pur-

pose, but general and indefinite in its future contem-

plation."

In Udny vs. Udny, a very strong case indeed, the Judge

Ordinary and the Court of Session in Scotland held tha.t,

under the following circumstances, there had been no

change of domicile. Colonel Udny's domicile of origin was

Scotch. In 1812 he married, and took a long lease of a house

in London, in which he resided with his family until 1844.

He made frequent visits to Scotland, but had no residence

there. He, at the time, thought of completing Udny Castle in

Scotland ; and was also appointed a magistrate in Scotland,

but never acted as such. His choice of England as a

residence appears to have been considerably influenced by

his taste for the sports of the turf. He, in 1844, was com-

pelled to leave England on account of debts, and went to

Bologne in France, and about the same time sold his house

in London. Upon these facts the Scotch Court held that

Colonel Udny had never, by his long residence of 32 years

in England, changed his domicile of origin. The House of

Lords did not enter into this question, for it held that, even

if Colonel Udny had acquired a new domicile in England

from 1812 to 1844, on his departure from England for

Bologne his domicile of origin re-operated. Lord Westbury,

indeed, expressed an opinion that after his marriage Colonel
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Qdny, liy making London the place of abode of himself and

family, and becoming subject to the municipal duties of a

resident, and remaining there for 32 years, had deliberately

chosen and acquired an English domicile. But Lord Chelms-

ford, on the other hand, thought that during the whole of

Colonel Udny's long residence in England there was always

wanting the intention of making it his permanent home, and

that residence alone, however long, was wholly immaterial

unless coupled with such intention.

The evidence in this case clearly establishes that Colonel

Weatherley left England with no intention of settling down

in the Transvaal, or of making this country his fixed and

permanent home. Does there then exist anything to shew

that his original intention of remaining here only for a time

has, since his arrival in the country, become changed into a

fixed intention of remaining here permanently—of making

the Transvaal his home ? I think not. The fact that he

has been residing here three years and has bought a house,

since advertised for sale, per so proves nothing, for mere

length of residence does not constitute a change of domicile,

nor is the abandonment of the domicile of origin for a new

domicile of choice easily presumed. It is true, the Colonel at

one time endeavoured to obtain military employ here, but in

this he failed. His letters to his wife, written from Capetown,

shew that he also hoped to get military employment in

the Cape Colony, but without success. He is recruiting

volunteers, but only to serve for the limited period of six

months. His residence in the Transvaal for three years,

instead of six months, is explained by a variety of circum-

stances, viz., change of Government; the war with the Kafir

Chief Secocoeni; the unsettled state of the country, where

the Eersteling Gold Mining Company, whose representative

Colonel Weatherley is, carried on their operations ; the

promised concession; pecuniary difficulties; and the like.

He has frequently told Mrs. Weatherley that when affairs

got settled he would be glad to go home ; and in the letter

of 16th June, written before any proceedings for divorce

were thought of, and consequently entitled to consider-

able weight, the Colonel writes to Mrs. Weatherley his

movements are uncertain, and all he wants is " our conces-

sion and be off"

—

i.e., to depart from the country. It seems to
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me from this evidence that circumstances have made Colonel

Weatherley remain in this territory longer than he originally

intended ; that it is not his desire to make this his home
or to settle down here, and although he is at present obliged

to remain in the country, there exists the animus revertendi

to be carried out as soon as a suitable opportunity offers.

I can come to no other conclusioUj therefore, than that

Colonel Weatherley has not abandoned his English domicile

of origin, in will and in deed, for a new domicile of choice,

freely and voluntarily chosen, in the Transvaal. I have

gone into this question of domicile at some length in order

to bring out more prominently what I have yet to say with

reference to the matter of jurisdiction.

Having come to the conclusion that Colonel Weatherley

has not, by his removal from England to the Transvaal,

abandoned his domicile of origin, and acquired a new domi-

cile of choice fstrioto sensuj here, the question suggests

itself whether, upon this finding, the Court has, notwith-

standing, jurisdiction to entertain the present suit for

divorce a vinculo matrimonii, contracted in England by

parties who are still domiciled English subjects ? The

lawyers of the Dutch school have not, so far as I have been

able to consult them, given much attention to the precise

question, upon what principle Courts of Justice ought to

act when decreeing the dissolution of a foreign marriage.

Story and Burge, indeed, broadly state that none of the

Jurists of continental Europe have treated of this all-

important matter ; and it is only in Scotland, England and

America where the subject has undergone full and elaborate

discussion. In England, the doctrine was laid down by

the House of Lords in Lolly's case (A.D. 1812), followed

by Lord Brougham in McCarthy vs. Becaix (1831), that a

foreign tribunal could not dissolve an English marriage,

although the parties to it were at the time actually domi-

ciled within the foreign country. Lord Brougham, himself,

subsequently modified his views, and this doctrine now no

longer obtains in England. Later, and more recent, deci-

sions have restricted the judgment in Lolly's case to the

particular facts thereof, and have established the position

that the Courts of a foreign country have power to dissolve

a marriage contracted in England between English subjects^
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provided the parties were at the time actually and bona fide

domiciled in such foreign country. (Shaw vs. Qould, L. B.

d, E. L. Ga. 65. Sham vs. Attorney-General, L B. 2, P. and

D. 162. Wilson vs. Wilson, L. B. 2, P. D. 442. Niboyet

vs. Nibnyet, L. B. S, P. Biv. 57). But it is impossible to

read the judgments in these very cases^ and especially that

in Le Sueur vs. Le Sueur, L. B., I. P. Biv. 142, where

several authorities are reviewed, without entertaining a

very strong doubt whether the Court in England, although

the parties are only temporary, yet bona fide, residents, and

not actually domiciled there, would not dissolve the foreign

marriage, on the ground of adultery committed by the wife

in England. These authorities clearly show that, in more

than one instance, the Court of Divorce in England has dis-

solved foreign marriages, where the parties were not at the

time actually domiciled in England ; whereas, in other and

similar instances, the Court has refused to exercise its

jurisdiction. Hence, Lord Penzance, in 1872, remarked,

" It is not disputed that if the petitioner was domiciled in

England, at the time this suit was commenced, this Court

has jurisdiction; but whether any residence in this country,

short of domicile, using that word in its ordinary sense,

will give the Court jurisdiction over parties whose domicile

is elsewhere, is a question upon which the authorities are

not consistent." [Wilson vs. Wilson, ubi supra 441.) And

Sir R. Phillimore, as recently as May last, in referring to

this passage, says, " I am afraid this statement is correct."

(L. B. 3, P. Biv. 59, Gfi per Lord Chelmsford, L. B. 3, E. L.

Ga. P. 76). The law, therefore, in England, cannot be said

to be definitely settled as to the question whether a bona

fide temporary residence, short of actual dom-icile, is suffi-

cient to give the English Court jurisdiction to decree a

dissolution of a foreign marriage.* But, e converso, the law in

England seems now settled that, under similar circumstances,

a foreign tribunal is not competent to decree a divorce of

an English marriage, at least for English purposes. The

law in the United States of America is, that actual domicile

alone gives the Courts jurisdiction to decree a dissolution of

a foreign marriage. Story, Oonflict of Laws, § 230a.

Bishop, vol. II., § 141, 4th ed.

* Cf. Niboyet vs. Niboyet, in appeal, i, R. i, P. D. 1.

—

Ed.
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I have gone into this examination of the Law of England,

because it was boldly contended that by the law of that

country this Court has no jurisdiction to dissolve an English

marriage between domiciled English subjects. The deci-

sions in England have, it is true, laid down that for English

purposes, under those circumstances, the decree of this

Court dissolving the marriage cannot be recognized j but

that is a very different position from the argument of

counsel, that this Court has absolutely no jurisdiction at all

to entertain the present suit. Such a contention claims for

the English case law, which is virtually a foreign law, too

extensive an extra-territorial effect. The English Law can

only receive recognition here per comitatem, and not stricti

juris fcf. V. d. Eeesel, Th. 32-34). A judgment of Chief

•Justice Gibson, to be found in Story, Gonfiict of Laws, §,205,

in notis, was also cited, with the view of showing that this

Court has no jurisdiction. But the learned Chief Justice,

in his sweeping denunciation of the doctrine prevailing in

Scotland, is mistaken in the view he has adopted of the

grounds upon which the exercise of jurisdiction in Scotland

in cases of divorce is founded. In like manner his opinion

that the lex loci contractus may, or does, affect the question

of jurisdiction, is an exploded notion. So, again, he is in

error when he says that the rule of English law, which

holds that the exercise of jurisdiction can only be had by
the Courts of the actual domicile, is founded on the doctrine

of perpetual allegiance. The doctrine of perpetual allegi-

ance has nothing to do with change of domicile. Thus, an

Englishman, who has left his native country to settle in one

of our colonies, or elsewhere, changes his domicile, but there

is no corresponding change of allegiance. He still remains

a subject of the Queen, and owes allegiance to the Crown.

In Scotland, however, there exists no doubt, or difficulty,

on the subject. By the law of that country, which (as I

shall show hereafter) is more analogous to the Roman Dutch

Law, it has been laid down, by a uniform series of decisions,

that the Scotch Courts have jurisdiction, on proof of a just

cause of divorce, to dissolve a marriage contracted in Eng-

land, or any other foreign country, and they will sustain

process of divorce to that effect, provided merely that such

a domicile has been acquired in Scotland by the defendant
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as would be sufficient to found ordinary civil jurisdic-

tiouj viz., a simple residence of 40 days. {ErsJcine, Inst.

Bk. 1., tit. 2, § 20, m notis.) A forty days' residence in

Scotland excludes all consideration of foreign domicile. A
citation served on the defendant at Hs dwelling place, after

a residence of 40 days, is good and legal, but if the citation

be served personally on the defender, no residence of 40

days is necessary. It is to be pointed out here that domicile

ofjurisdiction merely means a residence of 40 days, whether

animo manendi, or not, is immaterial ; and the distinction

between it and civil domicile, i.e., permanent residence,

animo manendi, must not be lost sight of in discussing the

question of jurisdiction.

The doctrine in Scotland is based upon the right of the

Scotch Court to redress any personal wrong, including

therefore the delictum of adultery, committed by a defen-

dant within the territory of Scotland; whereas the English

doctrine which refuses to recognize the power of foreign

.

tribunals to decree a dissolution of a marriage between

English subjects who have no civil domicile (stricto sensuj

in the foreign country, is founded upon the principle that

divorce is a question of status, and can only be decreed by

the Courts of the place of domicile, for no nation is bound

to recognise the judgment of a foreign tribunal in dissolv-

ing a marriage subsisting between its own domiciled sub-

jects, temporarily absent abroad. By so doing, the foreign

tribunal interferes with the jurisdiction legis domesticce, and

this no independent nation, like England, can be expected

to tolerate.

A difference of opinion and principle on this subject leads

to the most serious consequences. If I were to hold that

this Court has jurisdiction, and were to decree a divorce,

the Courts in England may ignore my decree altogether.

Suppose now that Colonel Weatherley, and in like manner,

Mrs. Weatherley, were to enter into a second marriage, and

that in each case issue is born of the second marriage ; this

second marriage would be valid, and the issue legitimate in

the Transvaal, in Scotland, and perhaps in other countries,

whereas by English law, the second marriage would be in-

valid, the issue thereof bastard, and Colonel and Mrs.

Weatherley would be guilty of bigamy, and punishable as
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felons.* In the absence of any uniform rule, the Court must
lay down a principle and give a decision, and is, moreover,

bound to state the reasons upon which it professes to act.

"Where judges and lawyers of recognized eminence and
reputation have, with great learning and ability, expressed

different views on the subject, it behoves one,, in the

language of a learned commentator, to tread both reverently

and cautiously, and I, therefore, approach the question with

some difiB.dence. Huber, in his Prcelectioties, vol. II. de

conflictu legum, § 2, has laid it down as an axiom that all

persons, who are actually within the territory of a given

State, whether permanently or only for a temporary pur-

pose, are subject to its laws and the jurisdiction of its

courts. No doubt a mere temporary subject, suhditus tem-

'poranius, as Voet (de statutis n. BJ terms it, is not liable to

certain portions of the laws, which are alone applicable to

domiciled subjects. Thus domiciled subjects fstrioto sensuj

are liable to the discharge of public duties, the payment of

taxes, and also exercise certain municipal rights and privi-

leges, from which he, who is merely a temporary resident,

or visitor, is excluded ; and this, it seems to me, is the

meaning of Van der Keessel, in Thesis 30, so much pressed

upon me by counsel for the defendant. But a temporary

subject is amenable to the Court, not merely in case of

crime, but also for every delict or wrongful act committed

by him within its jurisdiction. BynhersJioek, de foro lega-

torum, cap. 3, to which, at the conclusion of the argument,

my attention was drawn, also adopts this view. He says,

that a mere temporary or casual visitor to Holland does not

establish a forum in that country for all purposes, quia ad-

vena est, non suhditus, that is to say, not a domiciled sub-

ject ; although he would come under the jurisdiction of the

Courts of Holland delicti causa. A temporary resident^

therefore, would be liable for defamation, ordinary trespass,

seduction, and the like, committed by him in the foreign

territory. In these instances the Court of the place, where

the wrong is committed, has power to give redress to the

injured party, why then should the Court not have jurisdic-

tion also to redress a matrimonial wrong, viz., adultery ?

Those, who answer this question in the negative, maintain

* Of. the recent case of Briggs vs. Briggs, L. B. 5, P. P. 163.—Ep.

a

1878.

Nov. 22 to 80.

December 2.

9-

10.

11.

1879.
January 20.

Weatherley vh.

Weatherley.



82

1878.

Not. 22 to 30.

December 2.

9.

10.

11.

1879.

January 20.

Weatherley vs.

Weatherley.

that divorce is a matter of status, and must be referred to

the lex domicilii of the parties. Thus, Lord Westbury, in

Shaw vs. Gould, (L. R. 3, H. L. 8S,J observes, "Questions

of personal status depend on the law of the actual domicile.

It is said by a foreign jurist of authority— Rodenburg

—

and his works are cited with approbation by many recent

writers, JJnicum hoc ipsa rei natvra ac necessitas invexit, ut

cum de statu et conditione hominum quceritur, solum modo

judici, et quidem dormciUi, universum in ilia jus sit attri-

hutum." This position that universum jus, that is, juris-

diction which is complete, and ought to be everywhere re-

cognised, does in all matters, touching the personal status

or condition of persons, belong to the judge of that country

where the persons are domiciled, has been generally recog-

nized." But, it may be said, in answer to this, that it has

not been generally recognized that jurisdiction belongs

exclusively in all matters of status to the judge of

the actual domicile alone for all purposes. Scotch judges

and lawyers have adopted a different view, and John Voet

distinctly controverts the doctrine of Rodenburg. In his

commentary ad Pandectas, lib. 1, de Statutis, No. 8, after

quoting the above passage from Rodenburg, he says sed

quce ilia fuerit rei natura, quce necessitas satis urgens nee

dum licuit animadvertere. Rodenburg argues that, in

matters affecting the status of an individual, we should

apply the law of one fixed place, viz., of the domicile ; for

it would be absurd that a person should undergo a change

of status in every country he might happen to visit or pass

through ; e.g., that a party should be sui juris, or a wife m-
potestate, or a prodigal, in one place, and alieni juris, extra

potestatem, audi, frugus in another place. This argument is

said to be founded on convenience, and the rule may now be

taken to be that the personal status of a party, as defined

by the law of his domicile, whether of origin or habitation,

follows the person, like his shadow, everywhere. (Gf. Van

dm- Keessel, Th. 42.) But what is the precise extent or

scope of this rule 1 Does it indiscriminately apply to all

matters of status for all purposes ? It may be sound and

reasonable to lay down that a person, who is a minor or

prodigal by the law of his domicile, should be so considered

even in a foreign country, as regards transactions entered
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into by him there. It may be that a married •woman,

who is considered as a minor by the law of her domicile,

should be considered a minor in every other country.

But then the law of the foreign country relating to minors

and prodigals, where the transaction takes place and comes

into question, is to be resorted to, and not the lex domicilii.

(Of. Huber, Prcelectiones vol. II., de conflictu legum §§

12, 13). On the other hand, the contract of marriage,

which creates the status of husband and wife, depends

for its validity on the law of the place where the marriage

is celebrated, which is often not the law of the domicile.

Here, then, the question whether the parties,to the contract

of marriage are husband and wife^a question of personal

status in the strictest sense of the word—is determined by

the lex loci contractus, and not by the law of the domicile of

the parties. It may very fairly be doubted whether the

doctrine of Rodenbnrg, which professes to be founded on

convenience and expediency, does not admit of a limitation.

It may very fairly be doubted whether the rule can be ex-

tended so as to exclude a foreign tribunal from exercising its

jurisdiction in matrimonial matters over persons, who,

although domiciled elsewhere, are nevertheless bona fide

resident within the foreign country. The foreign law of

England can in this case only be allowed to have effect in this

territory, in so far as it does not interfere with our law and
the authority of our Courts, or with the rights of our citizens,

with good government, and public utility. " Rectores

imperiorum id comiter agunt, ut jura cujusque populi intra

terminos ejus exercita, teneant ubique suam, vim, quatenus

nihil potestati aut juri alterius imperantis ejusque civvum

prcejudicetur." (Huber, Prcelectiones, vol. 2, de conflictu

legum § 2). It is, moreover, the province of this Court

alone, and not of the foreign tribunal, to lay down what is

the law applicable to the case before it, and what is most in

accord with good government, justice, or public convenience

in the Transvaal. Mr. Burge, who also contends that the

Court of the domicile is the only competent tribunal to

decree a divorce, says in support of this view :
—" A State

has no interest in, nor does it profess to regulate the condi-

tion of, those who are to all intents and purposes foreigners,

except so far as by their acts or conduct, or in respect of
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their property, they become the objects of her laws

It is perfectly reasonable, and the interests of the civilized

world require, that the tribunals of every country should

entertain questions of contract between persons who are

only its transient visitors, but there is no reason for applying

to the determination of the incidents and qualities of their

status, a law which never professed to regulate it, which

they never contemplated, and to which they have no inten-

tion by any future residence of conforming." {Com. on

Foreign and Colonial Law, vol. 1, p. 689-690). It is difficult

to see the force of this reasoning. Burge, in the first

place, assumes, that a State has no interest to regulate the

condition of those who are not its domiciled subjects. This

may be true as regards wrongs affecting the condition or

status committed outside the territory of the foreign State,

and beyond the jurisdiction of the foreign tribunal, but

there it stops. Burge himself admits that every State

may deal with those who are to all intents and purposes

foreigners, so far as by their acts and conduct they become

the object of her laws. A foreigner, therefore, may be

liable to the laws of such State^ ex contractu and ex delicto

;

but where he is guilty of adultery, an act which by the law

of the State, within whose jurisdiction he temporarily

resides, is a delictum, and considered a violation of the

marriage relation, has the State no interest to interfer'e ? Is

it not its duty to protect the innocent party, and to guard

over the public morals by regulating the conduct of all

those persons who are within its jurisdiction ? Is the

foreign tribunal to take cognizance of such acts on the part

of its own domiciled subjects, but remain idle and allow a

violation, or any number of A'iolations, of the marriage

relation, as viewed by the light of its own laws in such a

case, simply because the parties happened to be domiciled

elsewhere ? Is it to decline to give redress merely because

if it did the tribunal of the locus domicilii, would ignore such

interference ? It seems to me that by so doing the tribunal

of such State would silently be encouraging acts of open

adultery, instead of upholding the sanctity and purity of the

marriage tie. Is it any answer to say, as Burge does,

but this is a question of status to which it is proposed to

apply a law which the parties, when they entered into the
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marriage contract creating the status, never contemplatedj

and which law is different from that of their domicile ?

Surely the private contemplation of the parties cannot be

expected to override or control what the law of the foreign

State may deem best suited to good government, public

morality, and the peace of families within its territory ?

In like manner, Bishop, a learned American writer,

denies that the Scotch doctrine is founded on expediency,

and advocates the adoption of the principle that the Courts

of the parties' actual domicile alone can dissolve the marriage

tie subsisting between them. He maintains that marriage

is an institution universally favoured by all civilized nations,

and, hence the rule that a marriage valid by the law of the

place of celebration is valid everywhere else ; whereas, on

the other hand, divorce is the opposite of marriage—it is

the undoing of what policy demands should be done, and,

though the laws of all countries ought to allow divorce for

certain causes, the law of the parties' domicile should not,

in this respect, be ignored by the foreign tribunal.

(Coin., Marriage and Dlcoice, vol. II., ch. X., § 138.)

Now it is admitted there should be a divorce for

certain reasons, and there exists, indeed, no obstacle to

prevent the innocent party from obtaining redress, if he be

so minded, from the Court of his domicile, for adultery

committed in a foreign country; but why should he be

compelled to resort to it alone ? It may be a sound

position to lay down that the Courts of the parties'

domicile cannot be expected to recognize a divorce

decreed in a foreign country, upon grounds which the

Jex domicilii does not consider sufficient for the dissolution

of a marriage. Thus, if a foreign tribunal, in accordance

with its own law, decreed a divorce of an English marriage

subsisting between English subjects, only resident at the

time in the foreign country, on the ground of habitual

drunkenness, incompatibility of temper, a criminal convic-

tion, and sentence of long imprisonment, and the like ; the

Courts in England may feel themselves justified in refusing

to recognize a divorce so obtained, because it is contrary

to the policy of their marriage laws. Again, ia the Trans-

vaal, simple adultery by the husband, not coupled with

cruelty, or desertion, is a good ground of divorce a vinculo,

1878,
Nov. 22 to 80.

December 2.

9.

10.

11.

1879.
January 20.

Weatherley VH.

"Weatherley.



86

1678.
Nov. 22 to 80.

December 2.

.. 9.

„ 10.

11.

1879.

January 20.

\reatherley vs.

Weatherley.

but not SO in England. li, now, a domiciled Englishman,

merely resident here, commits adultery and this Court

decrees a divorce, the tribunals in England, the locus domi-

cilii, may feel called upon to ignore its decree. But that

is a matter for their consideration, and furnishes no argu-

ment whatever against the exercise of jurisdiction by this

Court when acts are committed within this territory, which,

by the law here, constitute good grounds for divorce.

The principle that the Courts of the parties' actual domicile

alone can dissolve the marriage tie subsisting between them

seems to me entirely inexpedient, and may lead to positive

injustice. Expediency is altogether against such a rigid

doctrine. Let me put a few examples. Suppose an EngUsh

gentleman is appointed Civil Governor of a Colony, say for

five years, or is appointed a Special Commissioner to in-

vestigate certain matters in the Colony. He leaves England,

where he has his domicile, with his wife and family, and takes

up his residence in the Colony. While there, his wife

commits adultery. Now the rule, which the learned persons

I have mentioned contend for, would effectually deprive the

innocent husband of redress at the hands of the tribunal

within whose territory the commission of adultery took

place. Take another instance. An English engineer is

employed by a company to construct a line of railway, or

open a mine in the Transvaal. He brings out his wife and

family with him to this country, where he will probably

remain for a few years. Under these circumstances the

domicile is still English. The husband commits adultery

and deserts his wife, is now this Court precluded from

affording protection and redress to the innocent wife because,

although the adultery was committed here, her domicile is

in England, she being only a temporary resident in the

Transvaal ? Would the refusal of the Court to exercise

jurisdiction not be a denial of justice to her ? Is she to be

compelled to seek: relief in a Court 6,000 or 7,000 miles

away from the place where the wrong was committed, and

all the witnesses reside ? It may often, under such circum-

stances, be practically impossible for her to proceed to

England without pecuniary assistance from her husband,

which she is not likely to obtain. Or suppose that in all

these instances the wife commits adultery, is the husband
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to wait until his return to England before he can hope to be

released from a bond uniting him to an adulteress ? Pursue

this matter a little further^ and suppose that the Governor,

or the Special Commissioner, is ordered to another colony,

or the engineer is obliged to accept a fresh engagement in

some other place, what is each of them to do with his guilty

wife ? Must each of them wait till he returns to the country

of his domicile before instituting proceedings, when prob-

ably the witnesses to testify to her adultery are all dead ?

The constant and increasing intercourse going on between

England and her colonies, which are to a great extent, for

purposes of jurisdiction, foreign countries, will suggest

numerous other examples, and it seems to me that a strict

adherence to the doctrine, which excludes the exercise of

jurisdiction on the part of the tribunal of the place where

the adultery is committed, and entirely confines it to the

tribunal of the actual domicile, is productive of much delay

and expense, inconvenience and injustice. I cannot help

thinking that Rodenburg never intended that the rule he

laid down on the ground of convenience should receive the

extensive and exclusive application which some lawyers

have given to it. The rule is supposed to be based on con-

venience, and as soon, therefore, as it ceases to be convenient

by causing positive inconvenience, it ought no longer to

apply. Gessanti: ratiotie leg is ccssat lex ipsa.

Sir Robert Phillimore, in his Inttrnatianal Law, says that

" Savigny lays it down as an incontrovertible proposition

that the only competent forum is that of the actual domicile

of the husband, and the only law to be applied that of

his domicile. His opinion is founded on cocsiderations of

the moral element of laws relating to divorce, which clothes

them with a rigorous and positive character ; he considers

them as belonging to that class of laws which appertain to

the public pcKcy of each State ; laws, therefore, which each

State enacts without regard to other States." (Vol. IV., ch.

21, § 96.) Sir Robert Phillimore does not tell us what is

here meant by actual domicile, and I very much regret that

I have not the text of Savigny before me. This, however^

is certain, actual domicile means either the actual place of

residence of the husband at the time of the suit, or it means

actual domicile (stricto neiisuj as used in the rule of Roden-
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burgj and such, as I have come to the conclusion, Colonel

Weatherley does not possess in the Transvaal. If the

former be the correct meaning, Savigny is a direct authority

against Rodenburg, and is in favour of the exercise of

jurisdiction by this Court ; and if the latter be the correct

interpretation, then the reasoning of Savigny will apply

with equal force in favour of the assumption and exercise

of jurisdiction by this Court, for it is precisely because of

the existence of the moral element in a question of divorce,

and the demands of public policy, that the Court of the

place where the adultery is committed, and the parties

reside, ought to entertain the suit.

The present case comes to this. An English gentleman

and his wife are temporary residents in the Transvaal. The

Court of this country recognises their status of husband and

wife. It will compel them to fulfil and observe towards

each other all the duties to which the relation they occupy

gives rise. It will recognise the authority of the father over

the children of the marriage, and is bound to redress all

wrongs and injuries peculiar to the marriage relation com-

mitted within the limits of the territory over which its juris-

diction extends. If the husband ill-treats his wife, refuses

her support, or deserts her, she has a right to seek redress

from this Court, within whose jurisdiction she and herhusband

reside, and where the wrong is committed. This Court

may entertain a suit for restitution of conjugal rights at the

instance of either the husband or the wife. Why may it

not then decree a divorce a vincvh) on the ground of

adultery ? Where is the law which forbids it ? Where is

the law which says—you shall recognise the relation of

husband and wife, but shall forbear to take cognizance of

and redress wrongs committed in violation of the marriage

relations within your jurisdiction ?

An eminent Scotch Judge, Lord Meadowbank, thus ex-

presses himself, " If the law refused to apply its rules to

the relation of husband and wife, parent and child, master

and servant, among foreigners in this country, Scotland

could not be deemed a civilized country ; as thereby it would

permit a numerous description of persons to traverse it,

and violate with utter impunity all the obligations on which

the principal comforts of domestic life depend. If it assumed
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jurisdiction in such cases but applied not its own rules, but

tlie rules of tbe law of the foreign country where the relation

has been created, the supremacy of the law of Scotland

within its own territories would be compromised, its arrange-

ments for domestic comfort violated, confounded, and per-

plexed, and powers of foreign Courts, unknown to our law

and constitution, usurped and exercised If

not found in person to receive a citation, a domicile is of con-

sequence, but it is of no consequence in such a case, if the

foreigner be cited in person, or his residence is sufficiently

ascertained. The animus remanendi may be of great con-

sequence to establish the presumption on which the distribu-

tion of succession in movables is supposed to depend ; but

it does not seem to enter into the constitution of a domicile

for citation by 40 days' residence, nor form any requisite for

the validity of a personal citation to an action for obtaining

redress of civil wrongs more than for punishment of a

crime, nor can these suits for redress, which involve

qucBstiones status, admit of any different consideration.

In all cases where the status claimed or decerned is juris

gentiuTn, the competency of trying such wherever the person

concerned is found, is obviously necessary. The domestic

relations concern so much the most immiediate comforts of life,

and the well-being of society, that, where the parties concerned

are present, it is impossible to leave to the Greek calends, as

the interlocutor complained of does, the trying of them, with-

out incurring the obloquy of a denegatio justitice." (Bishop,

Marriage and Divorce, vol. 2, § 150, 4th edn.) More re-

cently, another eminent judge, Lord Colonsay, spoke in the

House of Lords as follows :
—" It was said that a foreign

Court has no jurisdiction in the matter of divorce, unless

the parties are domiciled in that country; but what is meant

by domicile ? I observe that it is designated sometimes as

a bona fide domicile, sometimes as a real domicile, sometimes

as a domicile for all purposes. But I must with deference

hesitate to hold that on general principles of jurisprudence,

or rules of international law, the jurisdiction to redress

matrimonial wrongs, including the granting of a decree a

vinculo, depends on there being a domicile such as seems to

be implied in some of these expressions. Jurisdiction to

redress wrongs in regard to domestic relations, does not
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necessarily depend on domicile for all purposes. If the

decisions to which. I have referred proceeded on the ground

that the resort to the foreign country was merely for the

temporary purpose of giving to the courts of that country

the opportunity of dealing with the case according to their

own law, and thereby obtaining a dissolution of the

marriage, and that such was the object of both parties,

these decisions might be said to derive support from prin-

ciples of general law on the ground of being in fraudem

legis. But if you put the case of parties resorting to Scot-

land with no such view, and being resident there for a con-

siderable time, though not so as to change the domicile for

all purposes, and then suppose that the wife commits

adultery in Scotland, and that the husband discovers it, and

immediately raises an action of divorce in the Court in

Scotland, where the witnesses reside, and where his own
duties detain him, and that he proves his case and obtains a

decree, which decree is unquestionably good in Scotland,

and would, I believe, be recognised in most other countries,

I am slow to think that it would be ignored in England

because it had not been pronounced by the Divorce Court

here. How would the Court of Divorce here deal with the

converse case?" (Shaw vs. Oould, L. B. 3, H. L. 95). That

the English Divorce Court has sometimes in the converse

case assumed jurisdiction has already been pointed out.

The observations of the two learned judges just mentioned

are entitled to the greatest weight ; indeed, their axguments

seem altogether unanswerable. Our law of domestic rela-

tions, our jus familiare, is far more analogous to the juris-

prudence of Scotland than to the law of England on the

same subject. Thus by Eoman-Dutch and Scotch law, a

divorce a vinculo is granted for either of the two causes of

adultery and malicious desertion, whether committed by

the husband or the wife. In England, on the other

hand, desertion is only ground for separation a mensa

et thoro J and the simple adultery of the husband, un-

accompanied by cruelty or desertion, is not a sufficient

cause for divorce a vinculo. In like manner, by our law,

and that of Scotland, children born before marriage

may be legitimated by the subsequent marriage of their

parents; but the English law emphatically holds that an
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antenatus continues bastard even after the marriage of his

parents. I am not aware of any Roman-Dutch decision

expressly deciding this question of jurisdiction over parties

not actually domiciled in case of divorce ; nor am I aware

that the precise point is treated of by any Roman-Dutch

commentator, although many Dutch jurists have laid down

general rules or principles with regard to questions of

status. Hence, if this be an instance of a casus omissus, I

should adopt the law of that country whose jurisprudence is

most analogous to our own; {cf. Van der Linden I. 1, § 4,)

more especially if the law of that country is founded in ex-

pediency and justice.

Much stress was laid by counsel for the petitioner on the

decision in Newberry vs. Newherry, cited by Mr. Justice

Cloete, then still at the bar, in his argument in Beeves vs.

Beeves, 1 Menz. Bep. 248. In Newberry vs. Newberry, the

old Court of Justice at the Cape of Good Hope dissolved an

English marriage on the ground of adultery committed at

sea, although the parties merely touched at the Cape as

passengers, in the course of their voyage to England. I

have no full report of the case before me, nor do I believe

that it has ever been reported. At any rate, I am not pre-

pared to accept this decision a? binding on me, and I must

observe here that the delictum of adultery in that instance

was committed beyond the limits of the Cape Colony. I

cannot adopt the view of those lawyers who say that the

locus delicti is immaterial as regards the question of juris-

diction. It may be immaterial as regards the exercise of

jurisdiction by the Court of the domicile, for such Court

would have jurisdiction although the adultery was com-

mitted abroad; but in my humble judgment the locus delicti

is a most material element in the question of jurisdiction by

a tribunal, within whose territory the parties temporarily

reside. " I put my opinion (said the Lord Justice Clerk)

upon the broad ground that this party having left his wife in

Scotland, finds that in his absence, she, resident in Scotland,

has committed adultery in this country ; and I hold that the

husband has the undoubted right to proceed against her, in

such a state of facts, in the Courts of this country ; and I

lay aside all consideration of his alleged domicile in America,

as wholly immaterial ; nor do I think his right could be ex-
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cludedj although he mightj by reason of such domicile^ have

proceeded against her in New Tork. The fact that she is

in Scotlandj and has committed adultery here^ gives the

husband in this case right to prosecute for the dissolution

of the Scotch marriage." fBiskop, Marriage and Divorce,

vol. 2, § 149, 4th ed.)

During the course of the argument it was said that what-

ever the principle of general law applicable to jurisdiction

in case of divorce might be, this Court was bound by the

Proclamation of 18th May, 1877, duly confirmed by Her

Majesty in Council. The Proclamation establishing this'

Court certainly provides that the Court shall have jurisdic-

tion over all Her Majesty's subjects and other persons

actually within' this territory in any suit or proceeding,

whether civil, criminal, or mixed; And although it is true

that in construing this Proclamation the Court will give an

extensive interpretation to it, still, on the other hand, the

provisions of the Proclamation cannot receive an interpreta-

tion which would violate any well recognised principle of

international or general jurisprudence. Nor should it be

forgotten that the Court was established for the purpose of

administering the existing law of this country, and if our

jurisprudence distinctly forbids the exercise of jurisdiction

in this case, which, however, it does not, it is clear that the

terms of the Proclamation cannot be allowed-to over-ride it.

Again it was maintained that the Court had jurisdiction,

and was bound to exercise it according to Va7i Leeuwen

Roman-Butch Law, bk. V., ch. 6, § 1.) But in this passage

the learned commentator is speaking of jurisdiction over

persons actually domiciled within a certain country, and

who must be cited before the local tribunal of the particular

place in that country where they have their fixed abode.

He is discussing the jurisdiction of the inferior Courts of

the defendant's ordinary daily judge. The passage has no

application to the circumstances of this case.

Upon the whole, then, I have come to the conclusion that

this Court has jurisdiction, for the following reasons, viz.

:

—1st. Upon the general ground that, by Roman Batch law,

the Court has power to take cognizance of any wrong or

delict committed within this territory by persons having an

actual bona fide residence here at the time, it being im-
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material whether such residence amounts to a domiciliwm, or

not, and to apply the suitable remedy thereto. 2nd. Upon
the ground that sound policy, expediency, and justice

demand that jurisdiction should be assumed. 3rd. Upon
the ground that the law of Scotland, which is most analogous

to the Roman Dutch law, favours the assumption and exer-

cise of jurisdiction under the circumstances of this case.

There are, however, certain special features in this case,

connected with the question of jurisdiction, which must not

be lost sight of. The petitioner and respondent have had a

bona fide residence of three years in this country. This is,

as it were, a middle case. If, on the one hand, the parties

are not domiciled here, on the other hand they are not mere

casual travellers, here to-day and there to-morrow. They
have not repaired to this country with the view of giving this

Court jurisdictionm/rawc?em legis domicilii. The adultery,

if any, was committed here, and the respondent has been

personally served with the summons, and has entered ap-

pearance. The adultery of the wife is recognised in all

Protestant countries, including England (the locus domicilii),

as a valid cause of dissolution a vinculo matrimonii. The
Courts in England, therefore, cannot say, if I were to grant

a decree dissolving the marriage, that the dissolution is

grounded on a cause of divorce which, in England, is con-

sidered contra bonos mores, and at variance with the policy

of its marriage laws. But these circumstances are, properly

speaking, rather matters for the consideration of the Courts

in England than for this Court. So long as different

countries have different laws of divorce, so long will incon-

venient consequences be the result.

[His Lordship then reviewed the evidence, which was

very voluminous, and found that the charge of adultery, as

laid in the summons, had been fully proved.]

I proceed to consider the special defences that have been

set up, and first as to the plea of connivance. It was argued

that Colonel Weatherley, wheu he introduced Grunn into his

house, had his doubts about him. When the Colonel left

for Capetown on the 11th May last, he knew that Grunn had

carried on an improper intercourse with the coloured servant

girl JVlalattie, and, notwithstanding this, he asked Gunn to

take care of Ms wife during his absence. Prom Capetown
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the Colonel did not write to Mrs. Weatherley that he had dis-

covered that Gunn was an impostor; on the contrary, he sent

her a telegram, and subsequently a letter, approving of her

conduct in having stood by Gunn during his preliminary

examination ; and on his return, after having been told by
his sons what had taken place, he took no active steps to

prevent Gunn from continuing his visits at the house. These

facts, it was contended, established the plea of connivance.

Now, connivance means where the plaintiff, by his acts and

conduct, has either knowingly brought about, or conduced

to, the adultery of his wife ; or where he has so neglected

and exposed her to temptation, as, under the circumstances

of the case, he ought to have foreseen would, if the oppor-

tunity offered, terminate in her fall. Here, then, if the wife

commits adultery, he will be taken to have acquiesced in it,

and, upon the principle volenti non fit injuria, he is the

author of his own dishonour. So where the plaintiff, having

become aware of an improper intimacy existing between

his wife and the co-respondent, remains passive and permits

the intimacy to continue, taking no steps to protect his wife

and to avert the coming danger, he will be held to have

connived at, or consented to, her subsequent adultery.

There must, therefore, be a corrupt intention proved on the

part of the plaintiff, otherwise he will not be debarred from

obtaining a decree. Does the evidence shew the existence

of such intention on the part of Colonel Weatherley ? It is

true that when he first made Gunn's acquaintance he had

heard several rumours about him, but the Colonel, who is a

man of a trusting nature, paid no great attention to them,

and became very intimate with Gunn. He also, at the time

of his departure from Pretoria for Capetown, was aware

that Gunn had kept up an illicit connection with Malattie;

but because, with full knowledge of this, he requested

Gunn to look after Mrs. Weatherley, it can not be fairly

said that the Colonel must be taken to have foreseen that

Gunn would seduce his wife. If so, then no man can

venture to leave his wife for a short while, and with safety

request an intimate friend to take care of her during his

absence. The age of the defendant should also not be lost

sight of. Mrs. Weatherley is no longer a young woman,

she is 45 years of age and a grandmother, Had she been
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twenty years younger, tliere may have been some weight in

the argument that Colonel Weatherley ought to have been

a little more cautious ; but, even then, can it with justice be

contended that mere carelessness of this sort should impose

upon the husband the serious punishment of being joined

to an adulterous wife for the rest of his life ? When in

Capetown, the Colonel wrote to Mrs. "Weatherley that Gunn
had never been a Captain in the Hussars, but a Lieutenant

in the 45th Regiment. And he also sent her the telegram

approving of her conduct in not going down to Capetown

because he believed that Gunn was being persecuted, and

admired her for having stood by him in the hour of trouble,

especially as Gunn's arrest was so closely connected with

the petition he had sent down praying for the appointment

of Colonel Weatherley as Administrator of the Transvaal.

However ill-conceived and absurd the movement against

H. E. Sir T. Shepstone's admistration may have been, it is

clear that it would be folly to say that, because the Colonel

approved of his wife remaining here, he thereby connived

at her adultery with Gunn. When his sons told him of

their mother's conduct on his return to Pretoria, the Colonel

did not seriously believe in his wife's guilt. He thought

that she had Jbeen imprudent, and knowing the ill-feeling

existing between the mother and her sons, he did not pay

the same attention towhat they told himthat a more suspicious

or vigilant husband would perhaps have done. He felt that

the political movement had to some extent placed him under

an obligation to Gunn, and, hence, he says that he did not

drop Gunn's acquaintance suddenly, but intended to do so

by degrees- Other additional circumstances, however, oc-

curred, and, his suspicions being now thoroughly aroused

as to his wife's infidelity, he determined to watch her in

order to obtain proof of her guilt. This was perfectly

legitimate so long as he did not facilitate or provide an

opportunity for his wife to commit adultery. There exists

an obvious distinction between conduct of the husband

directly causing his wife's loss of virtue, and conduct

pursued by him for the purpose of discovering her guilt,

she having already previously fallen. The plea of connivance

therefore has not been made good. The defence of con-

donation wa$ abandoned during the argument, and very
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properly so, because tbere is no evidence "that Colonel

Weatlierley took, or agreed to take, the defendant back as

bis wife redam et intpgram. Mere Christian forgiveness of

the offence is not condonation. There remains yet for con-

sideration the plea of collusion. The evidence shews that

after the Colonel left the house on the Sunday he had two

interviews with Mrs. Weatherley. He was induced to go

down to her on the Tuesday by Mr. Reston, and on the

Thursday he went to see her owing to what had passed

between her, Mr. Cooper, and the Rev. Mr. Law. On this

second occasion the Colonel went into frantic abuse of Grunn,

saying he would ruin him ; but gave Mrs. Weatherley a

kiss before leaving, promising to come down next morning

again. He, however, did not go to Mrs. Weatherley on the

Friday morning, because he says he discovered that Mrs.

Weatherley, notwithstanding her solemn promise to him,

had been in communication with Gunn after the Colonel left

the house on Thursday. He then determined on bringing

this action, and has never seen or spoken to Mrs. Weatherley

since. On the Friday the Colonel determined to sue for a

divorce, and instructed his attorney to write the following

letter to the defendant :

—

" My dear Mrs. Weatheblet,

Colonel Weatlierley will sue for divorce, but will give you £400

at once, and from tlje £45 per month will give you £30. The life interest

you have in home property in expectancy to be yours, and on your death

to revert to the children. If he obtains an appointment, your monthly

allowance will be increased. Tou can see Oapt. Gunn at any time you

like to fix for the appointment. Please communicate with him and

arrange for an interview. I will call later on in the day."

Colonel Weatherley' s attorney did call later in the day

and handed her a letter from Grunn, and asked if she could

trust herself to Gunn. Mrs. Weatherley replied what could

she do but abide by the Colonel's decision, and arrange for

an interview with Gunn. The Colonel's attorney had also

written to Gunn telling him he could see Mrs. Weatherley

in view of the divorce, as the Colonel consented to his doing

so. It was then definitely understood that, when divorced,

Mrs. Weatherley should marry Gunn. The £400 was

actually handed over by the Colonel to his attorney with the

view of enabling Mrs. W. to proceed to England, and the

£30 monthly allowance was to be paid to her personally
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even after the marriage with Grunn. The monthly allowance

Mrs. Weatherley, however^ declined. The question then is,

upon all this evidence is Colonel Weatherley guilty of collu-

siouj and debarred by his conduct from the relief he prays ?

To give a precise definition of collusion is extremely

difficult, for it is a species of fraud in a legal sense, and

depends entirely on the particular circumstances of each

case. It is clear, however, that where the plaintiff has

suffered a real injury, and bona fide seeks relief, there is

no collusion (Bishop, vol. II., § 29, 'Ith edn.) ; or, as Mr.

Justice Watermeyer, in his prefatory remarks to the cases

on marriage in 1 Menz. Bep., p. 146, § 12, observes—" The

Court will examine whether the complainant comes before

them in a sufficiently clear position to entitle him or her to the

relief sought." The Colonel was fully apprised of G-unn's

character, and yet, wholly unasked, he not merely consents

to, but actually suggests, a marriage between Mrs.

Weatherley and G-unn, and couples with that suggestion

the promise with respect to the £400 and the monthly

allowance. This is a very different thing from sending

Mrs. Weatherley to her friends, and providing her with

means so as to prevent her being cast adrift in the world

without support. It is absurd to suppose that when he

proposed Mrs. Weatherley should marry Grunn, whom he

knew to be a man of the blackest character, he was, as has

been suggested, solicitous for her welfare and happiness.

Grunn and Mrs. Weatherley accepted the Colonel's proposal.

Both parties were playing into one another's hands all

throughout. It was understood there should be no opposi-

tion offered to the Colonel's prayer for divorce; the defence

on the pleadingSj at that stage, was intended to be a merely

colourable one, and it was agreed that the suit should be

prosecuted with as little delay or publicity as possible. The

proposal that Grunn and Mrs. Weatherley should intermarry

is, moreover, contrary to the policy of our marriage law,

which forbids the marriage of the adulterer with the adul-

teress {Van der Linden I., 3, §§ 6, 10. Bechts Ohs., vol. I.,

obs. 11. Qr. PL, bk. vol. 3, p. 507, vol. 7, p. 812.) All

this would never have come to the knowledge of the Court,

it would have been quietly suppressed, but for the change

in the line of defence ; and I do not see how the Court can
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overlook such conduct. The plaintiff is not in that clear

position which entitles him to the relief he seeks, and I

accordingly dismiss his summons, the defendant to have her

taxed costs paid by the plaintiff.

1879.

January 28.

In re Oosthuyeen.

In re Oosthutsen.

Absent husband.—Wife appointed curatrix of his estate—
Transfer by wife of property belonging to such estate.

Preller moved for an order sanctioning the transfer by
Mrs. Oosthuysen of certain immovable property belonging

to the joint estate of herself and her absent husband, under

the following circumstances :—-The applicant and her hus-

band intermarried at Beaufort West in 1834. They subse-

quently removed to the Transvaal. In 1862, the husband,

without any apparent reason, left his home in the

Transvaal, and has not been heard of since. Mrs.

Oosthuysen was, by order of the Court, on 29th October,

1878, appointed curatrix of the estate of her absent hus-

band {videWeeswet, Law No. 12, 1870). Before this order

was made, she had sold to her children certain portions of

the farms Klaarstroom and Tweefontein, belonging to the

joint estate of herself and her absent husband. She now

prayed that transfer of the portions so sold might be given

by her to the said children.

The CorrET ordered that transfer be given as prayed;

half of the purchase-money to be paid into the Orphan

Chamber, in favour of the husband's estate.
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Van Rensbeeg vs. Swaet.

Ejectment.—Damages.—Exception.

A summons, containing a prayer for ejectment against de-

fendant, and also a prayer for compensation in damages

at £5 per month, by reason of imlawfid occupation by

defendant, is not inconsistent.

Action brought by plaintiff, praying that defendant may 1879.

be ordered to quit and sive up possession to the plaintiff —
7 » . .

V™ Rensburg

of a certain piece of land^ with the building thereon ; fur- vs. swart.

therj the plaintiff prayed that the defendant may be ad-

judged to pay to him compensation for his use and occupa-

tion of the landj at the rate of £5 per month, from the 2nd

September, &c.

To this summons the defendant took the exception " that

the same is inconsistent and bad in law, claiming, as it

does, not only the ejectment of the said defendant, but also

rent for use and occupation.

Ford (with him Jorissen), in support of the exception :

The summons is bad. It regards the defendant both as a

wrong-doer and a tenant. [Birch vs. Wright, 1, T. B. 378).

Gooper (with him Hollard) for the plaintiff.

The CouKT held that the summons does not regard the

defendant both as wrong-doer and tenant. The plaintiff

claims damages for his having been kept out of the use

and occupation of his property through the wrongful act of

defendant. These damages he assesses at £5 per month.

This does not recognise him as a tenant, and waive the tort

or wrong, and is therefore not inconsistent with the prayer

for ejectment against defendant.

2g
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Leathern vs. Suetees.

Affidavit.—Leave to sue in forma pauperis.

1879.
January 30.

Leathern vs.

SurteeB.

In this matter the Court ruled that it could not compel

one F. to make an affidavit as to certain alleged facts.

Also, that where an applicant petitions for leave to sue in

forma pauperis, the petition must, under Rule 63, set forth

what property, if any, he possesses. Where this had not

been observed, and it appeared, on the return day, that the

applicant possessed immovable property in the neighbour-

ing Colony of Natal, the Court discharged the rule nisi,

which had been granted to show cause why leave to sue in

forma pauperis should not be given.

PrELLEK and De ViLLlEES VS. MuLLER.

A summons, taken out against a defendant, who died before

it was served on Mm, ordered to be amended by sub-

stituting the executor as defendant.

1879.
February 4.

Freller and De
Villiers vs.

Muller,

Meintjes mentions that the defendant in this case had

died before the summons, which had previously been taken

out, could be served upon him.

The CouBT directed the summons to be amended and

served on the executors of the estate of the deceased, as

soon as he had been duly appointed and confirmed as

executor by the Orphan Master.
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DoKE VS. Meintjes.

Interdict.—Use of Water.—Action.

The projper form of proceeding, where applicant complains

that respondent has diverted waterfrom a public stream,

to the detriment of his milt, is by action, and not on

motion for an interdict.

This was an application to make absolute a rule nisi call-

ing on respondent to show cause why he shall not be re-

strained by interdict from diverting certain water from the

Aapies River to the great loss and detriment of the appli-

cant's mill. The parties were mill-owners^ working their

mills with water from the Aapies River.

Cooper for the applicant.

Maasdorp, A. G;., (with him Meintjes) for the respondent.

The CotTET lield that upon tke affidavits it is matter of

dispute between the parties whether respondent has made
an unreasonable use of the water. The proper form of

proceedings, under the circumstances, is not on motion, but

by action for a declaration of rights and for damages. The

application was accordingly refused.

1879.
February 5.

Dore VH.

Meintjes.

Bbeton vs. Wemmee.

Assault.—General Issue.—Tender.

It is not competent for a defendant to plead the general issue,

and then a plea of tender to the same cause of action.

Plaintiff brought an action for £500 as damages for ig7g,

assault and battery. The defendant pleaded—1st. " That February 5,

admitting be did assault tbe plaintiff as stated in the

summons, he denies all and singular every other allegation

Beeton vs.

Wemmer.



Wemmer.

102

Februarys. ^^ ^^^^ ^^^ conclusion of law in the plaintiff's summons

BeetoiTvs. Contained, and joins issue with him thereon." 2nd. " That

the defendant did, by his attorney, tender the plaintiff the

sum of £15 as full compensation for the assault, and offered

to pay all costs incurred."

To this the plaintiff took the following exception.—" As

to the defendant's special plea, by him above pleaded, the

plaintiff excepts to the same as bad in law, inasmuch as

the defendant having first pleaded the general issue to the

whole claim of the plaintiff, it is not competent for him

afterwards to plead a tender."

Cooper, in support of the exception, relied on Jones vs.

Bon-adaile, Thompson §• Co., Bucli. Bep., 1875, p. 38. The

defendant, in his first plea, admits the assault. It is not

every assault which entitles to damages. Certain assaults

are justifiable. Defendant denies the circumstances con-

nected with the assault as stated in the summons, and yet

he tenders £15. The two pleas are clearly inconsistent.

Preller, contra : The first plea admits the assault, and,

therefore, admits the fact that plaintiff is entitled to some

compensation. It is precisely the same as if the defendant

had pleaded that, admitting his liability for £15, he denies

all and every other allegation of fact and conclusion of law

in the summons contained.

The CouET held that the first plea admits the assault, but

denies the liability of the defendant ; whereas the special

plea of tender admits the liability to the extent of £15. This

is inconsistent. The exception was, therefore, upheld with

costs, and leave given to the defendant to amend his plea

of general issue by inserting the words " and the defendant,

save and except as to the sum of £15 in his special plea set

forth, denies all and singular the allegations of fact and

conclusions of law, &c." fCf. Jones vs. Borradaile,

Thompson ^ Co., cited at the Bar.)
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Ex parte Rehbock.

Arrest to found JuriscHction.—Edictal Citation.

Where the applicant, residing in the Transvaal, stated in his

affidavit that Greislich Sf Go., of London, ivere indebted

to him in the sum o/£150, and prayed for an arrest to

^ound jurisdiction on certain goods in the Transvaal, the

property of Greislich 8f Co. ; the Court granted an

arrest to found jurisdiction and to sue the debtor by

edictal citation.

Applicant, living at Heidelberg, in the Transvaal, sent

an order to Grreislich & Co., of London, for certain goods

and mercliandize. He also remitted a draft for £150 to

Grreislici. & Co. to cover tlie order either in whole or part.

Greislich & Co. credited applicant with the draft, and sent

17 cases of merchandize. They then drew on applicant, at

90 days' sight, for the balance of the price of the goods.

These bills, so drawn, were duly accepted and handed to

the Oriental Bank Corporation in Natal, who were the

agents of Greislich & Co. The applicant then discovered

that the goods had been hypothecated to the Bank, who
would not part with the invoices and bills of lading until

the drafts were paid. The applicant remonstrated with

the Bank, and eventually had the bills, accepted by him for

the balance of the purchase price, returned to him. The

goods were subsequently consigned to Koch & Co., of

Pretoria, for sale. Under these circumstances the applicant

applied for an order attaching these goods in the hands of

Koch & Co., to found jurisdiction, and for leave to sue

G-reislich & Co. by edictal citation for the £150, &c.

Cooper for the applicant.

The Court granted the arrest to found jurisdiction, and

gave leave to sue by edictal citation. Personal service of

the summons to be effected on Grreislich & Co.

1879.

Februjiry 6.

Ex parte
Rehbock.
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Barrett vs. Executors of O'Neil.

Donation inter vivos.

—

Acceptance.—Regintration.

Where a donation inter vivos of land was made by a grand-

father in favour of his grandson, a minor, and accepted

by the father of the minor on his behalf. Heldj that an

action lay to compel transfer of the land in favour of

the minor. A conveyance of land coram lege loci is

equivalent to registration.

1879.

Teb. 18 to %>.

May 13.

Action brought by Benjamin Rhodes Barrett (upon leave

granted by the Court on 18th September, 1877), in his

eStorsof'o'Neii. Capacity as guardian of the minor William Barrett, eldest

son of John William Barrett, deceased, against John James

O'Neil, Eichard O'Neil, and Richard Charles O'Neil, execu-

tors testamentary of the estate of the late Magdalena

Cathariua O'Neil (born Willemse), to have the liquidation

account in the said estate set aside, and the defendants

ordered to pass transfer of the farm Modderfontein, in the

district of Heidelberg, to, and in favour of, the said minor,

William Barrett, or to pay him the value thereof, by reason

of a certain donation inter vivos, and power of attorney made

by the defendant, John James O'Neil, husband of the late

Magdalena Catharina O'Neil (born Willemse), in favour of

the said minor.

The defendants pleaded—1st. The general issue; and 2nd.

That the alleged donation, inter vivos, was never completed

by th« said John James O'Neil, nor accepted by, or on

behalf of, the said minor, William Barrett, "and that

the power of attorney, mentioned in the said plaintiffs

summons, was, therefore, after its execution, withdrawn

by the said John James O'Neil." 3rd? That by the

mutual will of the defendant, John James O'Neil, and

his deceased wife Magdalena Catharina O'Neil (born

Willemse), executed on the 22nd January, 1877, the farm

Modderfontein is bequeathed to the said minor on the death

of his mother, now likewise deceased, Sara Jacoba Barrett

(born O'Neil) ; and the defendants, as executors testamen-

tary, are, and always have been, willing to give transfer to
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the said minor of the farm Modderfontein under the said
peb/is to 22.

willj the acceptance of which transfer has been refused by "'"^ ^^•

the plaintiff. At the trial, the defendants obtained leave to eratortot'o'Neii.

amend their first special plea by striking out the words

"and that the power of attorney, mentioned in the said

plaintiff's summons, was therefore, after its execution, with-

drawn by the said John James O'Neil."

In his replication the plaintiff admitted that transfer of

the farm Modderfontein had been offered him by the defen-

dants, subject to the conditions of the said will, but he

claimed the right of demanding transfer in terms of the

donation inter vivos. Issue hereon

.

The deed of gift, said to have been executed by John

James O'.Weil, of the farm Modderfontein, in favour of the

minor was not put in at the trial, but evidence was led to

shew such a deed of gift had actually been executed by the

defendant, John James O'Neil. The plaintiff" stated

that the defendant, Richard Charles O'Neil, had told him

either he or his father, the first named defendant, had the

deed of gift, and that he, the plaintiff, should never get it.

This was, however, denied by Richard Charles O'Neil. The
plaintiff further stated that on the death of John William

Barrett, father of the minor, in 1876, he, as executor in the

estate, was requested by his widow, mother of the minor, to

send her the papers of her late husband, in order that she

and Richard Charles O'Neil, her brother, might go through

them. With this request the plaintiff complied, and when
the papers were returned to him, the plaintiff discovered

the following power of attorney, but not also the deed of

gift, among them.

" I, the undersigned, John James O'Neil, declare by these presents

to nominate and appoint Mr. J. W. Barrett, in my name and stead, to

pass transfer to my grandchild William Barrett, son of the said J. W.
Barrett, of the farm called Modderfontein, situated in the district of

Heidelberg, S. A. Republic, according to deed of gift made by me this

day, and annexed hereto Thus done at Belfast, Newcastle,

Natal, this 1st day of January, 1873.

"J. J. O'NEIL.
" As Witnesses

:

"R. C. O'Neil.

"J. J. O'Neil."

This power was in the handwriting of J. W. Barrett, and

its due execution was denied by the defendant, John James
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Feb. mo 22.
O'Neil, and the two witnesses, E. 0. O'Neil and J. J.

'""y 1^- O'Neil. It was proved that John James O'Neil was in the

eomort'o/o'Neii
^^^i^ of asking persons to write out documents for him.

One of the witnesses for the defence also stated that the

late John William Barrett had endeavoured by dishonest

means to obtain transfer of the farm Modderfoutein in

favour of the minor. It was further proved that, after

the date of the power of attorney, the late John William

Barrett leased the farm Modderfontein and received the

rent. A witness, Henry Barrett, deposed that his brother,

the late John William Barrett, had, on one occasion, read

out to him the deed of gift mentioned in the power of at-

torney. A letter had also been written by Mathian Coetzee

an agent practising at Middelburg, to Richard Charles

O'Neil, in which, on behalf of the plaintiff, the delivery up

of the deed of gift was demanded from him. To this letter

the defendant, John James O'Neil, sent the following

reply :—

" Klipfontein, 2ua July, 1877.

" Deab Sib,

"Your letter of 23rd June last this day to hand. In answer thereto,

it must be observed that all gifts, vnter vivos or otherwise, are revo' ed

by the last will made by my deceased wife and myself, in presence of

witnesses, on 22nd January, 1877, and approved by the Orphan Master

at Pretoria. In this will, it is provided that the farm Modderfontein,

after the decease of the mother, devolves in ownership upon William

Barrett. In the same manner as mentioned in your letter, as the bequest

is made to each of children. . . .

" I have, &c.,

"J. J. O'NEIL."

Dp, Vries (with him OooperJ for the plaintiff : The power

of attorney was found among the papers of the late John

William Barrett. Neither the deceased nor the plaintiff is

benefited in any way by this power. There is no ground fop

concluding that the power is not genuine. It was only an

afterthought on behalf of the defendants to deny the exist-

ence and geniiiueness of the power. Hence, the application

by defendants to amend their special plea, by which the

existence of the power was tacitly admitted. In answer to

Mr. Coetzee's letter demanding the delivery up of the deed

of gift, it is not denied that there was such a document in

existence, but it is urged that the gift is revoked by the

will. The evidence shews not merely that a gift or donation
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had been made, it was also proved the gift had been ac- ^^^
i™-^

^
cepted by the late John William Barrett for his minor son. ^"^ i^'

The power of attorney was found among his papers, and he

also leased the farm Modderfontein and drew the rent.

Cooper followed on the same side, and referred to Van
Leniwen (Rom. Dutch Law), bk. 4, oh. 30 ; Kersteman,

Begtfi. W. B., Donatio inter vivos, et Aanhangs., p. 389, in

verb Donatio ; Lybrechts B. V., p. 204, ch. 16; Grotius, p.

305 (edn. Maasdorp) ; Van der Berg, Neerl. Advb., vol. 2,

adv. 38 ; Van der Keessel, Th. 485, 489.

Ford (with him Preller) for the defendants : The existence

of the deed of gift, and the genuineness of the power of

attorney, are positively denied on oath by Richard Charles

O'Neil and John James O'Neil. There is no proof of any

cause or motive for the gift. The power of attorney is

dated 1st January, 1878, and how is it that it was never

acted on by J. W. Barrett, who died in 1876 ? There is

no clear evidence of acceptance as required by law. Van
der Linden (Henry's edition), p. 215 j nor has there been

any registration of the deed of gift. Grotius (Maasdorp's

edition), p. 307, § 12 and 15. Tennant's Notary's Manual,

4th edn., p. 257, 259. Van der Keessel, Th. 489. If the

Court is against the defendants, the costs will have to come

out of the estate of which defendants are the executors, but

if the Court is in their favour, the plaintiff must pay the

costs. He further referred to Huber, Heed Begtsgel., bk. 3,

ch. 14, § 8 and 13. Kersteman, Aanhangsel, fol. 396.

Cooper in reply.

Cur. adv. vult.

Postea (13th May).

KoTzf;, J., having stated the pleadings, and reviewed the

facts, said: The documentary evidence seems to me to

support the contention of the plaintiff, and the demeanour

of the witnesses for the defence, while undergoing examina-

tion, has not made a favourable impression on me. Upon

the whole, I have come to the conclusion that the power of

attorney is genuine, and was duly executed by the de-
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Feb.^i8to22. fendant, John James O'Neil, and attested by Richard
May_ 13. Qharles O'Neil and his brother, John James O'Neil; and,

coutors'of^o'Neii. further, that a valid deed of donation inter vivon was

executed by the defendant, John James O'Neil, of the farm

Modderfontein, as stated in the power of attorney, in

favour of the minor. The donation is a purely voluntary

one, and nothing has been produced to show the exercise

of any undue influence, or the practice of any deceit, by

the deceased J. W. Barrett upon the defendant, John

James O'Neil. With reference to -the plea that the gift

was never completed by the defendant, John James O'Neil,

I must observe that this is the very reason why the present

action is brought—viz., to compel transfer of the farm in

the minor's favour, and so complete the gift. But then it

is said the gift was never accepted by the minor, or any

one on his behalf. I think the evidence has established

the acceptance by the father, J. W. Barrett, of the gift in

favour of his minor son. Acceptance by the father on

behalf of his minor son is good in law. To render a dona-

tion inter vivos binding there must be acceptance of the

gift by the donee or some one acting for him, and all the

authorities are agreed that no particular form of accept-

ance is necessary, for it may be manifested in any way in

which assent can be given or indicated. {Of. Grotiufi,

3, 2, 12. Gens. For. I., 2, 8, § 4. Voet, 39, 5, 11-12.)

It was further argued on behalf of the defendant, John

James O'Neil, that registration was necessary to give the

donation validity. According to the Roman law, a dona-

tion of property above the value of 600 aurei, or ducats,

had to be publicly registered ; but Grotius maintains that

this provision of the civil law does not obtain in Holland

{Int7-od., 8, 2, 15). Groenenegen, Huber, Van Leeuwen,

Voet, and Van der Keessel, all lay down that, as there

exists no custom, law, or decision in Holland to the con-

trary, registration of a donation, as prescribed by the

Roman law, is still necessary. Loenius, in his Decisiones,

cas. 123, n. 3, adopts a middle view, and says that a dona-

tion of immovable property only requires registration. It

is remarkable that, although nearly all the Dutch com-

mentators have differed from Grotius, the jurists in the

Begtsgdeerde Observatien on the Introduction of Grotius
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have not even touched upon the question. Van der Linden, „ ^ i?™-
„„

% . 1 eb. lo to 22.

however, who is the most recent writer on the law of ^"^ ^^^

Holland, before the introduction of the Code, adopts the efu^rsVo'M.
same view as Grotius {vide his Institutes on the Law of
Holland, bk. 1, oh. 15, § 1). In the case of Biinh vs. Execti-

tors of Van der Byl (1 Menz., 552) it was, inter alia, con-

tended that registration was an indispensable requisite to

the validity of a donation. The Court, without deciding

this precise pointy held that the particular donation suh

judice was a donatio remuneratoria, made by the donor for

services "rendered by the donee, and that this species of

donation did not require to be registered. The weight of

authority seems to me against the position, as broadly laid

down by Grotius, and I must accordingly hold that where

the donation exceeds the value of 500 aurei, the want of

registration invalidates so much of the donation as is in excess

of this amount. [Gens. for. pt. 1, lib. 2, 8, § 5. Voet, 39, 5,

15. Ruber. Jus Rodiernum, 3, 14, 12). When once a

donation has been accepted, the donee has a right of action

against the donor to compel him to make tradition^ or to

give transfer of the subject matter of the donation, even

although there has been no registration, as in the present

case. There is a decision of the Supreme Court of the

Cape Colony which is directly in point. I allude to the

case of Melck vs. David, 3 Menz., 468. There it was held

that a donation of land by a master to his servant, by an

unregistered deed, was good and valid, so as to bind the

donor's executor to effect transfer in favour of the donee.

The distinction here drawn is important. Although regis-

tration may be necessary to the validity of a donation above

500 aurei, and, consequently, an unregistered donation

above this amount would not hold good as against the

creditors of the donor j still, as between donor and donee,

once a donation has been definitely accepted, the former

can be compelled by action to make tradition of the gift to

the donee. Until tradition or transfer has taken place, the

donee has merely a personal right against the donor ; but

as soon as transfer has been made coram lege loci, the

donation may be valid even as against the donor's creditors,

for transfer coram lege loci is equivalent to registration
(
Voet,

39, 5, 18). The point, therefore, advanced on behalf of the
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Peb/i8to22. defendant, John James O'Neil, the donor, that he cannot
'"''^ ^^' be compelled to give transfer of the farm Modderfontein in

eratOTsof'o'Neii. favour of the minor, because the donation is not registered,

is no answer to the action. The donor is bound to complete

the gift by effecting transfer, which, when made, will be

registered as required by the local law. The farm Modder-

fontein must therefore be transferred by the defendant,

John James O'Neil, in favour of the minor, William Barrett,

and the liquidation account must be amended by striking

out from it this farm as an asset in the joint estate of the

defendant, John James O'Neil, and his deceased wife, bom
WUlemse. The costs of this action will come out of the

estate.

The Queen vs. David Lynx.

Conviction by a Lcmddrost set aside, where the evidence

against the prisoner was not given in Ms presence, nor

under oath.

1879.
February 25. KoTz:^, J. : This is a case from the Landdrost at Christiana,

D'avML^x!" and referred to me by the Attorney-General . The prisoner,

a Koranna, was charged with stealing a cow and calf, the

property of one Pretorius. The Landdrost found him

guilty, and sentenced the prisoner to three naonths' im-

prisonment. The evidence of a witness, on whose testimony

he was convicted, was taken in the absence of the prisoner.

This cannot be allowed. The Landdrost also found prisoner

guilty of defying and resisting the Messenger of the Court

in the execution of his duty, and sentenced him to a further

term of imprisonment for three months. The only evidence

was the written return of the Messenger, who ought to

have been called and sworn. The conviction, in both in-

stances, must, therefore, be quashed.
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Ex parte Wbathbeley.

Alimony to wife refused where she had ample means of her

own, and the husband's income was limited.

This was an application for alimonyj under the following

circumstances :—The husband of applicant sued her for

divorce, on the ground of adultery. The Court found that

the adultery had been proved, but dismissed- the husband's

summons on the plea of collusion. The husband was

Colonel of a Volunteer Corps, temporarily raised by the

Government, and his income was limited. The applicant

was entitled to the interest of £14,000 invested in England,

and had besides separate property of her own. She prayed

that her husband may be ordered to pay certain household

expenses, which she had contracted since he had left her,

and further, allow her the sum of £50 per month.

De Vries appeared in support of the application.

The Court held that applicant had a sufficient income of

her own, and was not entitled to alimony out of her

husband's limited salary.

1879.
February 25.

Ex parte
Weatherley.

Gaispoed vs. Maeais & Co.

Interdict.—Action.

An interdict will be refused where the applicant has an

adequate remedy by action.

The applicant, Gaisford, employed Marais & Co. to order

certain goods for him, for which he agreed to pay the cost

price, together with 10 per cent, commission. Marais &
Co., hearing that Gaisford was about to dispose of his

business, sold and delivered the goods to Sleigtholm, of

1879,
March 6.

Gaisford tb.

Marais & Co.
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Marehe.
Pretoria. It appeared that Marais & Co. had been mis-

GaisfOTdvs
informed as to the intention of applicant to retire from

MaraiB&co. buginess.

Hollard, for the applicant^ moved for an interdict or

arrest on the goods.

De Vries for the respondent.

The Court held that applicant had an adequate remedy-

by action, and refused the application with costs.

TipPEK AND Good vs. Van den Burs.

A commission de bene esse refused, where the plaintiffs re-

sided in Natal, and the defendant in the Free State, but

had immovable property in the Transvaal.

1879.
Cooper moves for a commission de bene esse to examine

March 7. witnosscs in Natal with reference to the claim of the plain-

Trvan'aenBiiJ. tiffSj who are traders, in Natal, against defendant, living in

the Free State. The defendant is sued in this Court, and

has immovable property in the Transvaal.

The OouRT refused the application, as at least some evi-

dence should be led before the Court at the trial.

EussELL vs. Von Geassouw.

Land registered in name of a minor.

In an action by a judgment creditor of the father, the Court

refused to set aside a bona fide transfer of land regis-

tered in the name of his minor son, the purchase price

for which had been paid by the father,
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Eussell brought an action to have a certain half erf, No.

2 block C, situate in the town of Heidleberg, declared the

property of Fritz von G-rassouw, the defendant. Eussell,

the plaintiff, had obtained a judgment against the defendant

in the Court of the Landdrcst and Heemraden on the 3rd

May, 1876, for the sum of £240 8s. 9d. Against this judg-

ment defendant noted an appeal, and on the 6th May, 1876,

he appeared before the Landdrost of Heidelberg (in accord-

ance with the provisions of § 35 of the Civ. Procedure of

1874) to give as security for costs and of the judgment, in

case it should be confirmed on appeal, the half erf No.

2 block Cj together with the buildings thereon, situate in

the town of Heidelberg, and standing registered in the

name of his minor son. This property the defendant thus

secured " in his capacity as guardian and father of the

minor Frederick Carl Ludwig von Grassouw." The appeal

was not prosecuted by the defendant, and a writ of execu-

tion was taken out against the half erf No. 2, which was sold

in execution by the Sheriff of Heidelberg. The minor there-

upon made an application on oath to Kotze, J., in chambers^

stating that the said half erf was his property, and an in-

terdict was accordingly granted, restraining the transfer of

the half erf to the purchaser at the sale in execution, pend-

ing an action to be brought by Russell, the plaintiff, against

the defendant and the minor, assisted by his curator ad

litem, for the purpose of having the right of property in the

half erf decided. At the trial it appeared that the half erf

in question was, on the 6th October, 1876, transferred by

C. Meyer to and in favour of the minor, F. C. L. von

Grassouw, assisted by his father. The minor was then 15

years of age. The purchase price mentioned in the transfer

was £20, and this was paid by the defendant, the father of

the minor. A building was erected on the erf by instruc-

tions of the father, and was let by him. The rent was re-

ceived by the defendant and not by the minor. In July,

1877, the defendant made an application to the High Court

for time to pay his debts, under the Roman-Dutch practice,

and filed a list of his assets. In this list he represented the

half erf No. 2 as being his property. The application for

attermination was, however, refused by the Court. The

defendant had also, in December, 1876, stated to one Braun,

B

1879.
March 8.

April 8.

llusKell vs. Vun
GrasRouTV.
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1879.

March 8.

April 8.

RusKell VK. You
Grassuuw.

to whom he had leased a canteen on the said half erf for

five years, that he did so in order to prevent Eussell, the

plaintiff, from taking out execution against the half erf and
the buildinars thereon.

Be Yriet, for the plaintiff, cited Van der Linden, hk. I.,

oh. 1 5, § 1 , to show that a father cannot make a gift to his

minor son. He also referred to Kerr on Fraud, p. 144, and

argued that the house on the half erf had been built with

the plaintiff's money.

Meintjes, curator ad litem, for the minor. The transaction

was bona fide at the time transfer was given by Meyer in

favour of the minor. There is no proof of fraud, and the

minor cannot suffer for the subsequent conduct of his father.

Postea (April 8).

The CouET held that the transfer from Meyer direct to

the minor, assisted by his father, could not be set aside"

merely because two years later the father entered into the

written agreement securing the erf and buildings thereon in

satisfaction of the judgment debt. The Landdrost should

not have allowed Von Grassouw, the father, to execute such

a security, binding the property of the minor for the sole

benefit of the father. There was evidence to prove that in

the list filed by the defendant in support of his application

for attermination he mentions this half erf as being his

property, but in the written security, executed before the

Landdrost, he says that he binds the half erf as father and

guardian of his minor son. The erf stands registered in

the name of the minor. There is nothing to show that at

the time of the transfer in favour of the minor the defen-

dant was in insolvent circumstances. The buildings must

go with the erf. It may be probable, as contended by Mr.

De Vries, that the money realised by Van Grassouw from

the sale of goods supplied to him by Russell, was expended

for the purpose of building on this erf, but there is no

proof of it, nor was this money advanced by Russell on the

security of the buildings. The minor could not, therefore,

be deprived of that which stands registered in his name as

his own property in the Registry of Deeds. Absolution

from the jjistanpe was accordingly granted, with costp,
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The Queen vs. Potts.

An application for the postponement of a criminal trial

refused, where no attempt had been made to subpoena

certain witnesses, whose evidence it ivas alleged was

material.

The Attorney-General applied for a postponement of the

trial in the above case. Two material witnesses for the

CrowDj Captain Ferreira and Sergeant Lourens, were un-

avoidably absent on military duty, owing to the operations

against the native chiefs Sekukani and Oetewayo. These

two witnesses had not been subpoenaed on the ground that

the military authorities had stated it would be impossible

for them to attend at the trial. The application was made
under § 95 of the Criminal Procedure Act, 1864.

Jorissen, for Potts, contended that, under § 95, the trial

could be postponed only on the ground of absence of

material witnesses, who had been properly subpoenaed

to appear at the trial. The Court is not bound by what

may be expedient in the opinion of the military authorities.

It is only under unforeseen circumstances that a postpone-

ment can be granted. There are no such unforeseen

circumstances in this case, because in January last, when

prisoner was committed for trial, the same circumstances

which now exist already existed at that time.

The CouET refused the application on the ground that no

attempt had been made to subpoena the witnesses.

1879.

March 11.

The Queen vk.

Potts.

White & Ttjckee vs. Rudolph.

Forcible seizure ofspirituous liquor.—Necessity.—Spoliation.

—Annexation Proclamation.—Practice.

Where, under an illegal order, the store of the applicants,

who were licensed dealers in wines and spirits, had been

forcibly entered and the stock of liquor therein, seized

2h
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and removed : Held, that, although an action might have

been brouglot by them, the applicants were entitled, on

motion, to an order directing the immediate restoration

of the liquor so seized, for spoliatus ante omnia resti-

tuendus.

Bij virtue of the Annexation Proclamation, of 12th Ajyril,

1877; neither the Crown nor the Local Administrator

has power to legislate for the territory of the Transvaal.

The meaning of the maxim, Necessitas non habet legem,

quod cogifc defendit, is not that necessity overrides

all law and is superior to it ; but that the law justifies

in certain cases, as where the safety of the State is in

imminent danger, a departure from the ordinary princi-

ples protecting the subject in his right of private pro-

perty. It is nut every necessity that will justify a

departure from the ordinary principles of law. It must

be necessity extreme and imminent.

This was an application to make absolute a rule nisi

May 16. Served upon G. M. Eudolplij Landdrost of Utreehtj to

-— show cause why a certain order made by hinij on the 15tli

vs. Rudolph. April, 1879, shall not be set aside, and the wines and spirits

belonging to the applicants, which had been taken forcible

possession of under authority of the said order, be forth-

with restored to them.

In the month of January, 1879, Colonel Evelyn

Wood, commanding No. 4 Column against the Zulus,

applied to the respondent, as Landdrost of Utrecht,

in the territory of the Transvaal, to refuse the issue

of spirit licenses for that year, in order to prevent

drunkenness among the soldiers, volunteers, wagon-drivers,

and camp-followers. The respondent thereupon referred

the matter to the Government at Pretoria, and received

instructions to issue spirit licenses to persons who might

apply for them. A license was accordingly issued by the

respondent to the applicants. White and Tucker, on the

4th February, 1879, to open a bottle store for the year on

Erf No. 166, in the town of Utrecht, and for this lijcense

the applicants paid the respondent, as Jjanddrost, the sum

of £25. Colonel Wood subsequently requested the re-
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spondent to seize all spirits in Utrecht, but the respouilent jl™{6.

replied lie had no power to do so. Colonel Wood, on the " ^'''

27th February, wrote from Kambula Hill, in Zululand, to ^^fBud^S"
the Administrator of the Transvaal, representing Ihat, if

the indiscriminate issue of licenses is continued, it would

be impossible to maintain " that discipline and vigilance of

the garrison which is essential," and adding, " You will

observe that I base already instructed the Landdrost that

no licenses for the sale of liquor are to be granted."

Colonel Wood also suggested that if the law prevented the

withholding of licenses, it would be expedient to declare

martial law. Thereupon the Administrator of the Trans-

vaal, Colonel Owen Lanyon, in a minute of the 8th March,

desired the Colonial Secretary to instruct the respondent,

as Landdrost of Utrecht, *;hat the sale of liquor to the

troops must be stopped, as soldiers could not properly

discharge their duties when drunk, and, further, that if the

respondent found that his orders with reference to the sale

of liquor were not obeyed, he must take possession of the

liquor until active field operations in Zululand are over.

The Colonial Secretary, Mr. Osborn, by an endorsement to

this minute, brought to the notice of the Administrator

that the existing licenses to sell spirits had been granted

by the respondent in accordance with the local law, " whi^h

does not authorise the imposing of any restrictions subse-

quent to the granting of a license." The Administrator

thereupon, on the 10th March, wrote another minute, as

follows :
" Critical times require prompt remedies, and if

the law enacts anything which may bo contrary to the

safety of the counti'y, we must act contrary to that law so

long as the public safety is endangered. Mr. Rudolph will

therefore act accordingly, taking due care that what he

does is necessary for the military exigencies of the moment,

and in accordance with the wish of tho senior' military

officer present." This minute the respondent brought to

the notice of Colonel Bray, the senior military officer in

command at Utrecht. On the 28th March Colonel Bray

wro:e to the respondent, stating that stronger measures

should be taken to stop the sale of all .spirituous liquor to

the natives or camp-followers, who in turn sell it to the

soldiers, and that several cases of drunkenness among tho
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urvK: soldiers had again occurred, thereby endangering the

^J' safety of the place. He also requested the respondent to

^^
v"

liuaoipfK"^' 8'i'^® ^ filial warning to the storekeepers not to sell spiritu-

ous liquors to natives, soldiers, or camp-followerSj failing

which he would be obliged to call upon respondent to take

possession of all such liquor till the end of the war. On
the 29th March, Mr. H. Shepstone, on behalf of the

respondent, addressed a letter to the four license-holders

of the town of Utrecht, requesting them not to sell liquor

to any of the troops, camp-followers, or natives, pointing

out at the same time that the safety of the town necessi-

tated such a course. The letter then proceeded to state

that if the sale of liquor is not discontinued, the licenses

issued would be cancelled, and all liquor in possession of

the license-holders would be seized and kept possession of

till active field operations were over. The respondent, on

the 9th April, wrote to Colonel Wood, telling him that he

had received a minute from Colonel Bray, in command at

Utrecht, and that in compliance therewith he had duly

warned the storekeepers, and was glad .to inform Colonel

Wood that since this warning no case of drunkenness had

been brought to his knowledge. To this letter Colonel

Wood, on the 13th April, sent the following reply to

the respondent, from Kambula, in Zululand: "With refer-

ence to your letter of 9th April, stating that since your

final warning no case of drunkenness had been brought to

your notice, I desire to point out to you that, on the day

on which you wrote to me, four soldiers and a civilian

interpreter got helplessly drunk in Utrecht. I call on you

to search every house in Utrecht, other than those of

the military establishments, and every wagon coming into

Utrecht, and you will seize, store, and take charge of, or

remove to Newcastle, at your discretion, all sjDirits you

may find. You will forbid the sale of beer, or any other

fermented liquor, to soldiers or natives, whether in Grovern-

ment employ or not, and for so doing this shall be your

authority. You will show this letter to the officer com-

manding the troops, who is hereby directed to render you

all the assistance in his power." Hereupon the respondent,

on the 14th April, wrote to Colonel Bray, the officer com-

manding the troops in Utrecht, requesting that four guards,
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of two or three men each, might be furnished, " to assist u^%
me in seizing and searching the different stores and " "

houses/' and on the following day, 15th April, the re- ™'Buaoipit"
spondent issued the following order :

—

" Landdrost Office, Utrecht.
" The bearers have authority and are commanded to seize all spirits

which may be found in any store, house, or wagon in Utrecht, to be

stored by Government until active field operations against the Zulu
nation are over. Every person is hereby strictly forbidden to sell or

give beer, or any other fermented liquor, to soldiers or natives, whether
in Government employ or not.

" G. M. RUDOLPH,
" Landdrost."

On the morning of the 18tli April, a sergeant and three

men, all armed, came down to the store of the applicants,

and the three men were placed oq guard round the store

with fixed bayonets. Hereupon Charles Stanhope Hawes,

who was in the employ of applicants, .inquired of the

sergeant the reason for this proceeding. The sergeant

then produced the above order. About two hours after-

wards, the Messenger of the Landdrost Court, and the

Chief Constable, who were armed, together with some

natives and a horse-wagon, appeared at the store of the

applicants. The Messenger demanded the delivery of all

spirits from Mr. Hawes, which he, however, refused to

give up. Hawes then closed the doors of the store.

Captain Middleton, of the 2-4th Regiment, and a staff" officer,

then "came up, and demanded admittance into the store,

whereupon Hawes replied that his orders were that the

doors should be closed. Captain Middleton asked if

this was the only answer he was to take back to the

respondent, and Hawes replied in the affirmative. A file

of ten armed men of the 4th Regiment, imder command of

Lieutenant Crofton, subsequently arrived at the store,

accompanied by the Messenger and Chief Constable. Ad-

mittance was again demanded and refused, whereupon

Lieutenant Crofton said the doors would have to be broken

open. A dispute arose between the Messenger and

Lieutenant Crofton as to who should break open the doors,

and eventually Lieutenant Crofton gave orders to do so.

A pioneer, with a crowbar, thereupon broke the door open,

Mr. Tucker, one of the applicants, and Hawes pro-
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M^™6. testing against this being done. The Messenger then

'L^' entered the storOj and commenced removing the spirits^ a

^"'mKita^pi?*' I'st of the spirits removed being taker, by Tucker and

Hawes. From the affidavits filed, it appeared that a good

deal of drunkenness had from time to time occurred among

the soldiers, volunteers, and natives, to the great annoyance

and danger of the inhabitants of Utrecht, and endangering

the safety of the town. Riots and scares were caused by

drunken soldiers, and a small house had also been burnt

down by some drunken volunteers. The respondent, in

his affidavit, stated that spirits in the hands of storekeepers

endanger the public safety ; there was, however, nothing

to shew that the applicants had made an abuse of their

license, or had sold any liquor to soldiers.

Cooper (with him Olocte) moved that the rule nisi be

made absolute.

Maasdorp (Attorney-Greneral) showed cause : Nothing

contrary to law has taken place [vide Ordinance of 7th

April, 1858, Art. (5, regulating the- sale of liquor). The

Administrator may not refuse a license ; but where a

license has been granted, and. its privileges are abused, to

the imminent peril of the public safety, the Court will

interfere and restrict the privileges under the license to

sell spirituous liquors. If this bo true in time of peace,

a fortiori it must apply in time of war. lii cases of emer-

gency, the Administrator is vested with greater admini-

strative power. He must act in the public interest, and for

the safety of the whole community.. Saliif! populi suprema

lex. [Broom, Leg. Mcuc, p. 1, .5th edn.) The Court should

not scrutinise the conduct of the local Grovernment too

closely. Had the officer in command at Utrecht taken

possession of a private house, barricaded and loopholed

it, in the belief that this was necessary for the protection

of the town, the Court would not have interfered. Necessitas

nan hahet legem. [Grot, de Jure Belli ac Pads, bk. 3,

ch. 20, § 7 ; and Broom, Leg. Max., page 2, in notis). The

matter in dispute cannot be decided on motion merely, an

action must be brought by the applicants, in order that the

Court may have all the witacsses before it, and judge

whether the necessity was so great as to justify the issuing
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of the order complained of. The applicants were trading mb™6
on the drunkenness of the soldiers and camp-followers, and " ^''-

were defying the local authorities. The officers on the spot ^^'RaJph*!"
should be presumed to have some foundation for their

assertion that the indiscriminate sale of liquor in Utrecht

is detrimental to the public safety. [The Attorney-G-eneral

also referred to Forsyth's Gases and Opinions on Consti-

tutional Law, p. 441 and p. 423 ; the case of the Spanish

prisoners and opinion of R. West.

J

Cooper : The military authorities would not have stopped

the sale of liquor in this arbitrary way, had it not inter-

fered with the sale of liquor at the canteen of the military

camp. In the month of January the military power had

already endeavoured to prevent applicants from getting a

license. This -shows that the necessity was not so great.

The civil rights of the subject must be protected against

invasion. Colonel Wood had no authority to issue an order

from Kambula Camp, in Zululand, directing the Landdrost

of Utrecht, who is an official of the Transvaal, and bound

by the law of this territory, to issue an illegal order.

[Gi-ondwet, § 62 and § 139.) The Administrator, in his

minute of 8th March, says the sale of liquor shall be for-

bidden to soldiers. On the 9th April, the respondent writes

this order had been obeyed. It was upon Colonel Wood's

letter, of 13th April, to the respondent, that the latter

issued the order against which the applicants complain.

This is contrary to the Administrator's minute of 8th

March ; it is much more stringent, and therefore not

binding. J'he military exigency mentioned in the minute

of the Administrator, of 10 th March, is, according to

Colonel Wood's letter of 13th April, the getting drunk of

four soldiers and an interpreter. There is no allegation or

proof whatever that the applicants had supplied liquor to

the soldiers, or had abused the privileges of their license in

any way. {Addison on Torts, p. 29, 4th edn.) On the

10th March, the Administrator wrote :
" We must act

contrary to the law." The Annexation Proclamation, of

12th April, 1877, says the existing laws cannot be altered,

except by legislative authority. If the Court does not

protect the applicants, despotism will prevail in the land.
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1879. Oloete followed on the same side. He cited Stratton's

„ 17'. c?>,se {Br<iom's Constitutional Law, -p. 7'd2). The necessity in

White & Tucker this case was neither extreme nor imminent. The matter

had been under consideration from the month of February,

and where then was the imminent necessity ? No martial

law has been proclaimed in the district of Utrecht. After

the matter had been brought to the notice of the local

G-overnment, a license was issued to the applicants, for

which they paid £25. The order of the respondent is

absurd on the face of it. It directs the seizure of all the

liquor. It is, moreover, indefinite in point of time, for the

war against the Zulu nation may not be over for years.

The instructions of the Administrator do not authorise the

issue of so sweeping an order.

Postea (May 17th).

KoTZE, J. : It is clear the respondent, as Landdrost of

Utrecht, issued the order of which the applicants complain,

and seized their stock of liquors under it, upon the authority

of the minute of 1 0th March from the Administrator ; forj

although Colonel Wood had previously endeavoured to

induce the respondent to stop the sale of liquor, the latter

informed him he had no power to do so ; and it was only

after the minute of 10th March that the respondent obeyed

Colonel Wood's instructions, sent from Zululand on the

13th April. It is also clear that, prima facie, the instruc-

tions contained in the Administrator's minute of 10th March,

and acted upon by the respondent, amount to an undue

interference with the applicants' right in the free use,

enjoyment, and disposal of their property. The exercise

of this right can only be controlled in the manner indicated

by the law; and the question at once arises, has the Ad-

ministrator power either himself to issue an order, like the

one complained of, or to cause its being issued by a sub-

ordinate Magistrate, like the respondent ? The Adminis-

trator derives his authority from the Crown, and can conse-

quently have no greater power than the Crown itself

possesses. Now, what is the relation existing between the

prerogative of the Sovereign and the right of private

property of each subject in this territory of the Transvagil ?

I regard what has been done as equivalent tu an act which
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would ordinarily require the sanction of the Legislature for j^i^rg.

its validity, and I will, first of all, consider whether the - ^ ''-

Crown has any power to legislate, for this country. The
^™'k*,^"£''"'

mode of acquisition; the manner in which the Transvaal

became a portion of Her Majesty's dominions, is neither

that of occupancy, conquest, or cession. We have here to

deal with a case sui generis, and must look to the Annex-

ation Proclamation of 12th April, 1877, confirmed by Her
Majesty. This Proclamation is a solemn treaty, entered

into between the Crown and the people of this country, and

is the basis upon which the Transvaal has become a member
of the British Empire. Every stipulation contained in that

Proclamation has a binding effect, and must be strictly

observed ; the more so, as even in the case of a conquered

or ceded colony, the power of the Crown to legislate, which

otherwise would be absolute in such colony, may be con-

trolled by the terms of capitulation or cession (per Cock-

burn, C. J. Beg. vs. Nelson and Brand, p. 10, Forsyth,

Constitutional Law, p. 16.) It i-s provided by the Annex-

ation Proclamation that the Transvaal will remain a separate

Government, with its oion laws and legislature ; and that

the laws now in force in the State will be retained, until

altered by competent legislative authority. At the time of

annexation the Transvaal had a legislature of its own, and

the Proclamation expressly guarantees the continuance of

the local Legislature, although, perhaps, not necessarily

constituted in the same form as previously. This, then,

would be analogous to the case of Campbell vs. Rail {Cowp.

Bep. 204), where it was decided by Lord Mansfield that if

the King, by Eoyal Proclamation, or otherwise, delegates

to a legislative assembly, erected in a conquered country,

the subordinate power of legislation vested in him, he there-

by deprives himself of the right of afterwards exercising it

again. The only difference between that case and the

present being, that in the former the King parted with the

power of legislation which he actually possessed, whereas

in the latter instance Her Majesty, on the annexation, pro-

claimed that she was unwilling to claim and acquire for

herself the power to legislate which she previously did not

possess. In my humble judgment, therefore, the Crown

can not exercise the right of legislation over this country

;
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Ma^ie.
siltlioughj of course, the Transvaal, being a portion of the

" ^'^- British Empire, is subject to legislation by the Imperial

^vs^Eudo^pS^" Parliament. It follows that His Excellency, the Adminis-

trator, can also not exercise any legislative power in this

territory.

But, then, it was argued, with great ability, by the

Attorney-G-eneral, that,, under certain circumstances, the

Administrator may, in case of necessity, take measures to

prevent acts, done by private persons with their property,

endangering the public safety, upon the principle that

salus fopuli suprenia lex; and he put the case of the

officer in command at Utrecht barricading and loopholing

a private house in order to repel a hostile attack. In

support of this contention he cited Broom's Legal Maxims,

p. 1 and 2, and Grotius, de jure belli aa pads III., 20, § 7.

It must be admitted that the law distinctly recognizes the

maxim nacessitas non habet legem, quod cogit defendit. The

meaning of this is not, as some writers lay down, that

necessity overrides all law, and is superior to it ; but that

the law justifies in certain cases, as where the safety of the

State is in imminent danger, a departure from the ordinary

principles protecting the subject in his right of private

property. This right of private property is sacred and

inviolable; any interference with it is, prima facie, wrongful

and unlawful, and it is incumbent upon the respondent in

the present instance to justify what he has done by shewing

that it was dictated by necessity the most urgent ; for, as

Loi-d Stowell puts it, "The positive injunctions of the law,

if proved to be violated, can give way to nothing but the

clearest proof of the necessity that compelled the violation."

It is not every necessity that will justify a departure from

the ordinary principles of law. It must be necessity ex-

treme and imminent. If other less stringent measures

would have sufficed; if a more lenient, or less violent,

method could effectually have been adopted, then there is

no justification or excuse for breaking into the premises of

the applicants, and seizing and removing the goods stored

therein, I proceed to apply these principles to the facts

before the Court.

The affidavits of Mr. Zietsman and the lespondent shew

that a good deal of drunkenness has been going on in the
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town of Utreclit witliin' the last few months^ among the MaJ le

soldiers^ volunteers, and nativeSj to the great annoyance of •J_2.'''

the inhabitants, and the danger of the town. Riots have ^.'Eudo^ph'!"'

taken place, and scares caused by drunken soldiers firing off

their rifles at night ; and on one occasion a small house was
burnt by some drunken volunteers. The respondent states

he has endeavoured, by all legal and fair means, to stop the

sale of liquor to soldiers, but to no purpose. There appear

to be four licensed dealers in spirituous liquor in the town
of Utrecht, and there is no proof that the applicants have

abused the privileges secured to them by their license, nor is

there anything to show that they have sold spirituous liquor

to soldiers. On the 9th of April the respondent wrote to

Colonel Wood that since the warning of the 29th March no

case of drunkenness had occurred. Ten clear days, there-

fore, had elapsed without any instance of drunkenness

occurring, and during which the warning of the respondent

must have been observed. Colonel Wood, it is true, states

that on the 9th April four soldiers and an interpreter had

been intoxicated. Colonel Wood was not in Utrecht at

that time, but in Zululand, and must, therefore, have ob-

tained his information from others. No investigation seems

to have been made how these men got supplied with liquor,

but a peremptoiy command to seize all liquor in the town

is forthwith. addressed by the Colonel to the respondent,

as Landdrost, who thereupon issued the order of which the

applicants complain, and under which their property was

forcibly carried off. Surely, if soldiers get drunk, the

officer in command has the means of punishing them, and

can issue an order that they are not to visit canteens and

stores on pain also of punishment. The respondent states

that drunken soldiers have fired off their rifles at night, but

I should think that if strict discipline be enforced, and

strict vigilance observed, intoxicated soldiers would soon be

detected, and could be placed in safe-keeping for the night.

It is only recently that certain poitions of this city were

placed in a state t)f defence, in expectation of an attack,

but no one ever heard it suggested that all the hotels and

canteens were to be closed indefinitely, and all spirituous

liquors, contained therein, seized and kept during the

pleasure of the Government. The order, in the present
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May 16. instaiice, goes further ; it directs the seizure of all spirits

" ^'^" which may be found in any store, house, or wagon in

^^vs.'Rud^ph^''' Utrecht, to be stored by Government till active field oper-

ations against the Zulu nation are over. It follows that, for

an indefinite period of time, a traveller, or any respectable

citizen, is prevented from obtaining even a glass of spiritu-

ous liquor in the town of Utrecht, and the applicants

deprived of dealing with their stock of liquors, portion of

which they may be able to send on elsewhere, simply

because sufficient discipline appears not to be maintained

among the troops of the garrison at Utrecht. Nothing has

been proved against the applicants, and where a very im-

portant question of constitutional law is involved, as it un-

doubtedly is in this instance, the Court must be thoroughly

satisfied that the necessity of the case was so great and

imminent that to delay action would have been productive

of the most mischievous results. Since the beginning of

the year Colonel Wood has been anxious of stopping the

sale of liquor (and there was ample time for a meeting of

the principal Executive Officers being consulted by the

Administrator, and if a resolution had been arrived at, on

consultation .with them, that it was necessary, as a tem-

porary measure, while the public safety imperatively

demanded it, that certain restrictions should be placed on

the sale of liquor at Utreohtj this could have .been done by

a proclamation in the Gazette, setting forth the exigencies

of the case). There is good reason to believe that a more

moderate course, had it been adopted, would have produced

the desired end.

As to the contention that an action is the suitable remedy

in a case like the present, I am of opinion that, although

that course might have been adopted, the applicants are

not prevented, under the circumstances disclosed, from

seeking immediate redress by applying for a rule. Spoliatus

ante omnia restituendus est. A good deal was said, during

the argument, about military interference and despotism,

and certainly Colonel Wood's letters do savour somewhat

of the dictatorial. As a constitutional judge, I can come to

no other conclusion than that the circumstances disclosed

did not justify the issuing of so strict and sweeping an

order, which is contrary to law. The rule must be ma^e
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absolute^ and the respondent directed to restore to the m»^i6.

applicants the pi'operty removed from their store, under the "
^'''

illegal order of 15th April. There will be no order as to ^J^^^^Kudo^pS''

costs.

White and Tuckbk vs. The Administeatoe.

Leave to sue the Administrator.

An application, under the 8th Bide of Gourt for leave to sue

the Administrator of the Government, must he made in

Gourt and not in Chambers.

Leave to sue the Administrator of the Government in an action

fur damagi-s refused, whero it appeared that the Adminis-

trator had proceeded bona fidej believing that he was

acting in the interests of the State, and where the ap-

plicants had a remedy, if any, against several other

difendants.

This was an application in Chambers for leave to sue the 1879.

MftT 21

Administrator of the territory, in an action for damasfes, — '

. . , . , ^ , , Ti n -tTT -1 ^ 1 IT. ,1 r 1 White & Tucker

jointly with Oolonel Evelyn Wood, (Joionel -tJray, the Land- ts. The AdminU-

drost of Utrecht, and Lieutenant Crofton, in consequence

of the forcible seizure of the stock of liquor belonging to

the applicants. The circumstances connected with the

seizure of the liquor are fully set forth in the application of

White and Tucker vs. Budolph, ante p. 116.

Cooper (with him CloeteJ for the applicants : This is a

mere formal application. Before the applicants can sue the

Administrator of the Government, they must have the con-

sent of the Judge of the High Court under Eule 8. The

Administrator can be sued in the High Court. Broom's

Constitutional Law, p. 631, et seq. Eill vs. Bigge.

Maasdorp (Attorney-G-eneral), contra: Where the Ad-

ministrator, bona fide believing a certain state of things, has

trator.
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acted in the public interests, he should not be harrassed

with legal proceedings. ,

KoTZE, J.J ruled that the Administrator must be taken to

have acted bona fide when he wrote the minute of 10th

Marchj under which the liquor of applicants was ultimately

seized. The Administrator belioYed he was acting in the

public interest. Moreover, the Landdrost did not strictly ad-

here to the terms of the minute. The reason urged that this

was a mere formal application cannot be accepted. The

matter must be regarded as one of principle ; and in order

to sue the other defendants, supposing them to be tort

feasors, no joinder of the Administrator was necessary.

The application, according to Rule No. 8, should have been

made in Court and not in Chambers. The application was

accordingly refused with costs.

Van Bliek vs. Hollins & Holdee.

Security for Costs.

1879. Maasdorp (Attorney-General) moved that the plaintifF,

„ —-, who resides in the Free State, be ordered to give security
Van Blerk vs.

'
.

Hoiiing&Hoiaer. for costs. Actiou has been instituted for £61, being carriage

claimed by plaintiff from the defendants.

Van Eak, for the plaintiff, opposed the application.

Security for costs should have been asked before the defen-

dants pleaded to the plaintiff's claim. Van der Linden,

bk. 1, pt. 1, ch. 2, § 14.

The CouET ruled that security for costs must be given by

the plaintiff, a peregrinus.
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Defaiiiatloii

.

In an action for damages, by reason tho.t the dr/endant had

stated the 'plaintiff had made a false declaration in the

witness box ; Held, upon the evidence, that absolution

from the instance must be granted.

Action for recovery of £500^ as damages sustained by i879.

plaiutifE, by reason that the defendant " malicionslv intend- —
• i-'iTT wi

" Kleinhans

ing to injure the plaintiff, did on 7th day of May, A..D. cronjs.

1878, in the presence of several witnesses and on the Ohnrch

Square, Potchefstroom, speak and say of and concerning

the plaintiff the malicious, false, and defamatory words

following, that is to say, ' that the plaintiff lias Jiiade a

false declaration,' meaning thereby the plaintiff had, con-

trary to the truth and his better knowledge, given evidence

in a certain case between John Powell and Frederick

Johannes Rademan, &c."

From the evidence of the plaintiff it appeared that

durinw the trial of the case of Powell ex. Rademan,

in which the plaintiff had been called as a witness,

the defendant, on the plaintiff coming out of court,

said to him, in the hearing of several bystanders, " Klein-

hans, you have made a false declaration." In cross-

examination the plaintiff stated that he thought "a false

declaration is not equivalent to a false oath, but they are

similar, inasmuch as a false declaration is a wrong declara-

tion upon oath." He also admitted thp,t after this he

always shook hands with the defendant when they met, and

continued on amicable terms with him. Jan Booysen, one

of plaintiff's witnesses, stated that he heard the defendant

say, "if Kleinhans declared that an exchange was made

according to beacons, then he has stated what is false."

The brother of the plaintiff corroborated this evidence.

Kleyn, for the defendant, moved for absolution from the

instance. It has not been proved that defendant maliciously

stated the plaintiff had knowingly sworn falsely. Oronje

I
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jmi"b merely expressed liis opinion that what had been stated hv

Kiem"hI^.Ti. plaiutiff in the witness-box was false in fjict. The plaintiff

''""'^*- himself so understood it, and subsequently always continued

on friendly terms with the defendant. The inuendo laid in

the summons is not borne out by the evidence. The words

were notspokeu antmoinjuriaDiU with tiic view of imputing

perjury to the plaintiff, llaapt vs. Ehter, 'i Mimz. 39.

Van Tick, for the plaintiff. The defendant stated that

the plaintiff had sworn falsely. What is this but an asser-

tion that plaintiff had knowingly made a false oath ? This

clearly evidences malice on the part of defendant.

Bushes, on the same side, referred to Aidison on Torts,

p. 798, 4th edn.

The Court held that the argument of defendant's

counsel was borne out by the evidence, and granted absoln,-

tion from the instance with costs.

1879.
Juna 17.

Beed vb. Lee.

Eeed vs. Lee.

Execution Creditor.—Movtf/age of Movables.—Oral Evidence.

An execiition creditor, u-ho has seized movable property in

execntioii in the hands of the debtor, ivill be preferred to

a inortcjagee, who claims the property by virtue of a

mortgage bond, unaccompanied by delivery.

No oral evidence of the contents of a mortgage bond cnn be

admitted, unless the absence of the bond ha-t first been

satisfactorily explained.

This appeal came on for hearing before the High Court at

Zeerust. The appellant liad obtained a judgment against

one Van der Merwe on a written acknowledgment of debt

for £75 with costs. The messenger of the Landdrost's Court

of the district of Zeerust attached certain oxen in execution

of the judgment. These oxen the respondent claimed to

have been pledgecl to him by virtue of a mortgage bond.
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and he accordingly appeared in ojiposition in the execufcioo. isto.^

The Landdrost decided in favour of the mortgagee's claim. —
The Eecord having been read,

Gloete, for the appellant, maintained that the Landdrost
should have given judgment in favour of the appellant (the

execution creditor), and against the mortgagee, because

—

1st, the mortgage bond was an existing document, the

absence of which in the Court below had not been explained,

and no oral evidence as to its contents should have been
admitted, but the bond itself should have been produced

;

2nd, because there had been no delivery of the oxen to tlie

mortgagee, the respondent.

The OouBT allowed the appeal with costs upon both the

grounds urged by counsel.

The Queen vs. .Toseph.

An informality , or irregularity, in the tahimj ofa prcliminnn/

examinntion, affords no ground of nhjixtion for a in-imncr

not to plead to an indictment against him hifore the Jury.

The prisoner was indicted for having broken into the

Post office, and theft.

Coopm', before the prisoner was called upon to plead, june 2X.

raised the following exception :
—^The preliminary examina- The Queen v

tion against the prisoner has been taken by Mr. Ayers, the

Public Prosecutor, and not by the Landdrost of Rustenburg,

as required by the Criminal Procedure A.ct, 1864, § 51.

Mr. Ayres commenced the proceedings as Public Prosecutor,

and afterwards sat as Landdrost in the case. When Mr.

Ayres sat as Landdrost a gentleman, Mr. Schunke, was ap-

pointed Public Prosecutor contrary to law. He referred to

The Queen vs. Breytenbach, decided by this Court in August,

1878. {ante p. 55.)

The Court ruled that whatever exception might be taken

to the preliminary examination, the trial on the indictment

i2
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against the prisoner mnst proceed before the -lur^'. The

prisoner was to be tried not on the preliminary examination,

but upon the viva voce evidence of witnesses to be called

before the Jury by the Crown. This ease was, therefore,

distinguishable from that of Thp Queen vs. Breytenbach.

De Hart vs. S'J'Kyn.

1879.
July 3.

De Hart vs.

Stej-ii.

Foreign Banltruptcy.—Inadmissible Evidence.

De Hart, a debtor residing in the Free State, gave a pro-

missory note payable at the Oriental Bank, Bloemfrmtein.

His estate was subsequenlly adjudicated bankrupt in the

Free State, and a trustee appointed. De Hart afterwards

removed to the Transvaal, and was sued before the Land-

drost of Pretoria on the promissory note by the payee,

who was domiciled in the Free State and had not proved

any claim in the insolvent estate. The Landdrost ad-

mitted affidavits sworn in the Free State in evidence, and

gave judgment against De Hart with costs. On appeal

the Court reversed the judgment below with costs.

Appeal from the decision of the Landdrost of Pretoria.

The respondent, Steyn, sued the appellant in the Court

below on a promissory note for £100, made by appellant in

favour of respondent, or order, and by him indorsed in

favour of the Oriental Bank Corporation. The note was

made at Bloemfontein, in the Free State, on 30th October,

1876, and was payable at the Oriental Bank there, one

month after date. The Landdrost admitted the affidavits

of Steyn, the respondent, and the Manager of the Oriental

Bank, in evidence. It also appeared from the affidavit of

James Black Brown, that appellant's estate had been

sequestrated as insolvent in the Free State, that he had

not attended any of the meetings of his creditors, and that

the trustee had received instructions to take steps against

the appellant for fraudulent insolvency. Steyn did not

prove any claim in the insolvent estate, The Landdrost



gave judgmeut lu favour of the respondent, Steyn, tyitli j]^'^\

costs.
l)e Hart T(i.

t?teyn.

Maasdorp (Attorney-G-eneral), with him Hollard, for the

appellant. The Landdrost should not have admitted the

affidavits and have acted on them. He has given his judg-

ment on inadmissible evidence. The appellant could not

be sued in the Landdrost Court at Pretoria. The

note was made in Bloemfontein, and was payable there.

Alexander ^- Co. vs. Leonl, Biich. Rep. 1875, p. 71), is

therefore distinguishable. The Court will recognise the

insolvency of the appellant in the Free State, and

hold that the respondent seeking redress in this terri-

tory is bound by the Insolvent Law of the Free State,

where he resides {Burge, vol. 3, p. 924). Steyn has

not proved his claim against the estate of the appellant

in Bloemfontein, nor can he sue the appellant in the

Court of his own domicile, where the estate has been seques-

trated. Robson on Bankruptcy, p. 418. Phtllimore, Inter-

national Law, vol. 3., p. 590-2. Wheatoji, International

Law, p. 120. The trustee in the insolvent estate of appellant

is the proper party to sue on the note. Respondent can not

seek redress in this territory to the detriment of the creditors

generally. By so doing, and obtaining judgment and costs,

he gets paid in full to the prejudice of the other creditors.

Story, Oonflict of Laws, § 405, § 408. Burge, vol. 3, p. 905;

8; 13; 22. The respondent has not given any explanation

how he obtained possession of the note which is indorsed

by him in favour of the Bank.

Hooper (with him OloeteJ for the respondent : Oral evidence

need not always be required by the Landdrost. In some

instances affidavits may be admitted (Law No. 1, 1874, §

23, b.). The case of Alexander Sf Co. vs. Leoni is in favour

of the respondent. Insolvency in the Free State is no bar

to the action here against the insolvent. It is admitted

that the Insolvent Law of the Free State is the same as that

under Ordinance No. G, of 1843, prevailing in the Cape

Colony. Under §§124 and 127 of the Ordinance, a creditor

has a remedy at law against the debtor, although he be

insolvent and a trustee appointed.
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jI^'b.
Muasdwp (Attoi-ney-G-eneral) in reply.

^stej'n/"' The CoUBT, upoii the facts and argument of the Attorney-

treneral, sustained the appeal and reversed the decision

below with costs.

llx parte Rens.

It Ik not (li^slmJile to have the evidence of the
i'

suit for divorce taken on commission.

Action had been instituted, by the wife against her

husband for divorce (( vinculo.

Julys. Cooper moved for a Commission de hciie ease to examine

Ex iwrte Ecus, the applicant (plaintiff in the action), who resides at

Potchefstrooni.

The CouEi ruled that regard being had to the nature of

the suit, it was desirable that the applicant should give her

evidence in Court, and directed that she appear for that

purpose at the next sitting of the High Court at Potchef-

stroom.

Wjlliams r.s. Young.

Con vie'ion for AssuuU.-—Action ftrr JJamiigcs.

Althoiuih an action for damn (jeis for assault %utll lie, notuith-

stoiiidiiuj a previous criminal conviction of defendant for

sucli assault ; a Lunddrost ought not to hear the civil

action ivhere Ihe conviction is still pending in rwiew

before the Hiijh Court.

]879. This was an appeal from the judgment of the Lauddrost

'ILL' of PotchcfstrooTn. The Public Pro.secutor proceeded

'Youi'iy.
' criminally against i'ouug for an assault on Williams, and



lie was lined £5 by the Lauddrost. Tkis seuteuce Was duly jI^tS.^

noted fco be brought in review before the High Court. After wiuulM
conviction of respondent, the appellant took out a summons Young.

in which he claimed £10 damages for assault from Young,
the respondent. An exception was taken against this

summons that the criminal case was still pending in review

by the High Court. The Landdrost held, that as the facts

in the criminal case, still pending in review, were exactly

similar to the facts in the civil action for assault, he ought

not at that stage to try the case. From this decision the

appellant, Williams, now appealed.

Clofte (with him HullardJ for the appellant.

Cooper (with him Baskcn) for the respondent.

The Court ruled that, although the appellant was not

prevented from proceeding by civil action for damages,

notwithstanding the conviction against respondent at the

instance of the Public Prosecutor, the Lauddrost had pro-

perly deferred hearing the civil case, until the High Court

had first reviewed the criminal proceedings against respon-

dent for assault. The appeal was accordingly dismissed.

No order as to costs.

Rudolph vif. White & Tucker.

High Court Prodamntion.-—Leave to appeal to Privij Council.

Tim High Court Proclamation of ]8th Mag, 1877, dots not

limit the rigid nf appeal to the Privy Council to Ike case

of a judgment in an ordinary cioil suit or action, hut

extends it to any rule or order having the effect of a final

and definite sentence.

The 'doth liule of Court requires that within one month, after

the petitiAjn for leaoe to appeal has heen lod.ged ivilh the

Registrar, rccoynixanccs shall lie cnteied into, and security



(/it'cii, by tlic parti/ appellant to the party respondent,

for the due 'prosecution of such appeal and for the pay

-

meiit of tlie costs thereof, in default whereof such appeal

will be disallowed. Where, therefore, a petition for leave

to appeal had heeii, lod(jed with the Registrar on the 31s/,

^fay, and was heard hy the Court on the \st July, nu

recoijnizances having been entered into in the meanlime,

the Court dismissed the petition

.

July"*!, This was au application for leave to appeal to the Privy

_;!_ Council against the judgment of the Court given on 17tli

whHe"&TuIke May last, in the matter of White S,' Tucker vs. Bwlolph

(ante p. 115), by whidi the present applicant was ordered to

deliver up and restore to the respondents certain stock of

liquor which had been seized by his order.

Maasdorp (Attorney-Groneral) moved under the Proclama-

tion of 18th May, 1877, establishing the High Court.

Cooper (with him Cloele) contra. The Proclamation cited

gives no right to appeal in a case like While §- Tucker- vs.

Rudolph. The Proclamation must be read in connection

with the Rule of Court Xo. 84. The order made by this

Court in While A' Tucker vs. Rudolph was merely inter-

locutory, and not in any civil suit or action, as stated in the

Proclamation. It was not a final judgment. It is only

after action brought by White & Tucker for damages, and

the judgment of the Court thereon, that there can be an

appeal. Van Leeuwen (R. D. Law), bk. V., ch. 25, § 13.

Van dcr ]J,nden (Henry's edition), p. 386, 388-9. There

was no right of ])roperty iu dispute between the parties. It

is admitted that the liquor seized is the property of White

iiud Tucker. There has been a violation of the rights of

respondents, for which they intend to bring an action. The

amount of damage they have sustained has yet to be

assessed. The Court may only award £20, instead of £500,

which is the appealable amount. The value of the liquor

seized cannot be taken into account. It may exceed £500,

but that i.> not in dispute between the parties. Still vs.

Nonlen, 2 Menx. 211. There is no allegation in the petition

that there is any right in dispute of the value of £500.



firThe right of the Admiuistrator to dispense with or alter /^l\
the provisions of an existing law cannot be estimated. "

'^ '

Oloete, ou the same side, urged that the i-ight of appeal

in the High Court proclamation is founded on the 50th

clause of the Charter of Justice in force in the Cape Colony.

This necessarily presupposes a civil suit or action, and not

a mere order made in an extraordinary and summary pro-

ceeding, as was the case in re White and Tucker vs.

Rudolph.

Maasdorp, Attorney-General, in reply : No authority has

been cited to show that the applicant must wait until the

I'espondents have brought an action for damages.- They
may be advised to take no further proceedings. The order

of the Court is final. By it the present applicant was

ordered to deliver up the liquor. This has been done ; but

the applicant feels himself aggrieved and is desirous of

appealing against the order of this Court. He believes

that by law he was justified in issuing the order under

which the liquor was seized—in other words, that he had a

right to make such an order, and he maintains that this

right is worth £500 to him. Van Leeuwen, Gens, for., p. 1,

lib. 1, cap. 32, § 12, shows there is an appeal from all

sentences and orders. The order of the Court is a final

order under the doctrine of Van Leeuwen. Gf. Voet, 49,

1, 14. Van dcr Linden (Henry's edn.), p. 386-9. As to

appealable amount, Fisher's Digest, p. 7050. The Court

will take cognizance of all the facts and circumstances in

the previous application of White and Tucker vs. Rudolph.

In that application it appeared the liquor seized was over

the value of £500.

Postea

.

Koi'ZE, J.: It has been argued that the order of the Court

in the matter of White and Tucker vs. Rudolph is a mere

interlocutory order, and not a final or definite judgment, as

required by the Proclamation of 18th May, 1877, and that,

until an action is brought by White and Tucker against

Mr. Rudolph for damages in having seized their stock of

liquor and judgment given thereon, no appeal lies to He^-

lludolph VB.

White & Tucker.
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.Tu?y'i. Majesty's Privy Council. I cannot adopt this view. It is

.zJ' not so much the form a.s the nature of the proceedings and

whi1e°& Tucker, of the Order of the Court thereon that must be regarded.

Although no action has been brought, or proceedings in a

regular suit commenced and carried to a final determina-

tion, by White and Tucker against Budolph, the order

which the Court made, in the matter of the application for

immediate redress against the forcible seizure of their pro-

perty, and by which order Mr. Rudolph was directed to

restore the property so seized, is as final and definitive as

can well be. The Proclamation does not limit the right of

appeal to the case of a judgment in a civil suit or action,

but extends the right of appeal to any rule or order having

the effect of a final and definitive sentence. I regi'et, how-

ever, that upon another ground I cannot grant leave to

appeal. The 3-5th Rule of Court requires that within one

month after the petition for leave to appeal has been lodged

with the Registrar, recognizances shall be entered into and

security given by the party appellant to the party respon-

dent for the due prosecution of such appeal, and for the

payment of the costs thereof, in default whereof such appeal

will be disallowed. The petition for leave to appeal was

filed on the 31st May, the judgment sought to be appealed

against having been given on the 1 7th Mnj. The petition

came before the Court on the 1st July, but within the

month, counting from the date of the lodging of the peti-

tion, i.e., 3 1st May, no recognizances were entered into

before me to prosecute the appeal and as security for costs,

as required by Rule 35. This could have been done at

Potchefstroom, or on my i-eturn to Pretoria, on the 24th

June. The provisions of Rule 35 have not been complied

with, and I have no discretion but to follow the rule. I

observe that Mr. Macpherson, in his book on The Practice

of thr Prici/ Oonnc-il, p. 10, (2nd cdn.), lays it down, that

"an appeal cannot be admitted by the Colonial Court,

unless the securities be perfected within the time specified

by the charter. The Court has no discretion in the matter,

and if it grants permission to appeal on the securities being

perfected at a later date, the ponnission is invalid ; and it

has even been held, that it cannot acquire validity from any

waiver or implied consent on the part of the respondeut."



The present application must, therefore, be dismissed, "?'*'•

July 1.

although, of course, it is open to the applicant to present a zJ'
special case on petition to the Judicial Committee of the whufi'Tucke.-.

Privy Council, who, in their discretion, may allow him to

bring on his appeal. As the ground upon Avhich the appli-

cation is decided was not raised at the Bar, there will be no
order as to costs.

Bkodeick cs. Leathern.

BuJe'lA: Notice of Bar.—Purging Default.

Applicnid, liuving entered appearance, failed to file pleas

with in the proper time under Bute 24. He wa« re-

peatedly reqiiented, after the lapse of such time, to fie

pleas, hut neglected doing so. Notice of ba.r was there-

upon served upon him, and. a month afterwards lie left

the territorij for England. Upon motion for leave to

purge default and file pleas, the Court refused the ap-

plication with costs.

Application to purge default, and leave to sue under the i87a.

following circumstances. Leathern, the respondent, issued —
T» T 1 1 T M- 1 i "I

Brodrick vt

a summons against Jorodrjck, the applicant, on aOth April. LeaOiom.

Appearance was entered on 9th May, and in the ordinary

course the defendant ought to have filed his pleas within

six days after, but this he failed to do. He was repeatedly

requested to file pleas by the attorney of the respondent,

but did not do so. On 3rd June notice of Ijar was served

on the applicant, wlio, together with his attorney, wore in

Pretoria at the time. Instead of at once applying for leave

to purge his default under Eule 24, applicant delayed doing

so, and left early in July for England, his attorney having

about the same time left Pretoria temporarily for Natal.

The application was supported by an aftidavit of Air. do

Villiers, of the firm of Preller & de Villiers, attorneys^

setting forth that Mr. Preller, as attorney for applicant.
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ju?'n. ^^'^'' aloue aoquaiuted with the circumstances of applicant's

BioOvlck vs.
deiience to the action, and would shortly return from Natal.

Leathern.

Ford for the applicant.

Gloete for the respondent.

The OouET ruled that however much it might be disposed

to grant leave to purge default under Rule 24, no such

leave could be given in the present instance. Having been

repeatedly requested to file pleas, the applicant paid no

attention thereto ; and on the 3rd June notice of bar was

served upon him. Applicant and his attorney were then

both in Pretoria, and could have applied for leave to purge

default and time to plead. They delayed doing so, and left

the country. The application was accordingly refused with

costs.

Simpson vs. Lemkuhl.

Proof of pveaentment of a promissory no'e at the place where

if in iii'iJo puijuhU can not bo allowed by affidavit in a

case for provisional sentence. There must bo a proper

notarial certificate.

iB7i). LLollarJ. prayed for provisional sentence on a promissory— note made bv Lemkuhl, and payable at the office of C,
Lemkuhl. wlierouf plaintiff is the legal holder. He proposed to put

in an affidavit that the note was duly presented at the office

of (j.

The Court ruled that the affidavit could not be admitted.

A proper notarial certificate should have been framed and

put in. Provisional sentence was accordingly refused.
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G-ouws (%«. Thio Queen.

(Criminal Summons—Non-appearance.

The applicants, having appcaml in obedience to a criminal

summons, applied for an extension of time. The Land-
drost thereupon postponed the further hearing until a

given day, ivhen he would decide ivhether the application

for time should he granted or not. The accused did not

appear on the given day, when the Landdrost refused

the application for time, and convicted the applicants.

Held, that their non-appearance on the given day did

not deprive them of the right to appeal against the con-

viction, and that § 108 of the Criminal Frocedure Act

did not apply.

This was an application for leave to appeal from the 1879.

sentence passed upon the applicants (father and son) b^' \! 'i-i-

the Landdrost of Wakkerstroom. Applicants had been gouws vs. tiic

charged by the Public Prosecutor for the district of

Wakkerstroom with having committed the crime of " de-

famation of character." The applicants appeared in person

in the Court below on 27th May, and evidence for the pro-

secution was taken. At the conclusion of the case for the

Crown the applicants prayed for a postponement, and the

Court thereupon postponed the further hearing of the case

until the 3rd June, when the Court would decide whether

further time should be given to the accused as prayed. On
the 3rd June the applicants did not appear, and the Land-

drost having decided that further time could not be granted

at once proceeded to convict and sentence them to a fine of

£7 10s. each with cos(;s. The fine and costs were paid by
the applicants, who, however, desired to appeal against the

finding of the Landdrost, but on the 10th June the Land-

drost Clerk, who was also the prosecutor, refused them

leave to appeal uuder § 108 of the Grim. Procedure, which

provides that " sentences pronounced by default, or against

persons who have not appeared before the Court, cannot be

appealed from."

Oiletii.
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jiUyiT
Cooper, for tlie applicants. Tho right to appeal in this

„ 22!

Gouws vs. The
Queen.

case is given 'by § 108 of the Grim, rrocedurc Act, which

provides that any person .sentenced to pay a fine may appeal

against the sentence, provided he has first paid the fine and

costs.

Maasdorp, Attorney-General, for the Crown. The section

relied on does not apply. The accused did not appear on

the 3rd June, and consequently the case must be governed

by § 108 of the Chim. Proc.fldnrp Art.

Cooper in reply. The applicants did appear on 27th May,

when evidence for the prosecution was taken. The Land-

drost should have acted under section 8 of Law No. 1, 1874,

and not have convicted the accused in their absence.

Postea fJuly 22nd).

KoTZE, J. The Criminal Procedure Ad, § 108, provides

that all sentences which have been pronounced against per-

sons who are in default fbij verstekj, or who have not ap-

peared to answer the chai-ge, cannot be appealed from.

The same statute, § 77, in accordance with an elementary

principle of criminal law, requires that all proceedings shall

take place in the presence of the accused, § 108, therefore,

can only apply where an accused person, having been duly

summoned to appear, disobeys the process of the Court

and refuses or does not appear. This is the meaning of the

term verstek or " in default " used in the section. Although

§ 103 makes some provision in cases of this kind, it seems

that under that section no warrant can issue against the

person summoned unless there appear, after evidence heard,

to be at least a prima facie case made out against the ac-

cused to the satisfaction of the Attorney-General or Land-

drost. This has been amended by § 8 of what is commonly

balled the New Criminal Procedure Act of 1874. In the

present instance the accused did appear in obedience to the

summons. They were not, therefore, in default on 27th

May, but were they such on the 3rd June, so as to bring

them within the provisions of § 108 ? I think not. The

Landdropfc postponed the case until that day, when he

would decide whether the application of the accused for
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further time sliould be granted or nf)t. Although the

accused ought to have been present on the 3rd -Tuncj they

may have been under the impression that the only matter

the Lauddrost would decide on that day was their applica-

tion for extension of time, and that in the event of the

application being refused they would be called upon to

appear on an appointed day to receive sentence. Had this

course been followed, and the accused, when called upon,

had not appeared, then I think section 108 would have de-

prived them of their right to appeal. The course I have

suggested was, however, not adopted, and the simple non-

appearance of the accused on the 3rd June does not, under

the circumstances, bring them within the provisions of

section 108. Leave to appeal will therefore be given.*

1R79.

July 17.

„ 2i.

GonwH vs. TJie

Qiiopn.

Leathern vs. Beodrick

Where the defendant had been barred from pleading , and the

Oourt had refused him leave to purge his default, his

Counsel was at the trial permitted to cross-examine the

plaintiff's witnesses.

This case having been called on, and Fo^-d appearing for

the defendant,

Cloete, for the plaintiff, objected to this Course, on the

ground that the defendant had been barred from pleading.

He referred to Luck vs. Oiven, 3 Menz., 456. Stall vs.

Kraus, 3 Menz., 549.

Ford suggested that previous to the case of Luck vs.

Owen the practice of the Supreme Court was different. The

defendant can be called now, and the moment he is called

counsel appears for him.

The Court held that however desirable it might be that

a rule should be promulgated in terms of the cases cited

* The appeal was heard on 1st August, when the Court quashed the
conviction, on the ground that the record di4 n.ot show that the accused
had been called on to plead.

—

Ed,

1879.

July 28.

Leathern vh.

Brndriek.
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froQi Menzien, still, as there is no existing rule preventing

the defendant's counsel from cross-examining the witnesses,

the Court will allow him to do so, the defendant having

entered appearance, although subsequently barred from

pleading (vide Brodrirk vs. Tiptithern, mifp p. 139).

The QtJEEN vs. Umzandoza.

After a prisoner has pleaded to an Indictment, a criminal

trial can not be postponed, nn the ground of the ahsenct-

of material ivitnesses.

1879. Indictment for manslaughter against the prisoner in the

The Oueen vs ^^S^ Court sitting at M. W. Stroom. The prisoner hd,ving

Trmzandoza. pleaded not guilty, and the witnesses when called not

appearing,

Gloete, for the Crown, applied for a postponement of the

case on the ground that two material witnesses, Sarah and

Umkaai, were not present. He put in an. affidavit sworn

by himself to this effect, and cited Grim. Procedure, § 95.

Cooper, as amicus curia, referred the Court to § 75 of

the Grim. Procedure.

The CouET ruled that the application for postponement

should have been made before the prisoner was called on to

plead. (Voor den aanvang van het verhoor.)

The Queen r.s. Janse A'an Eensbueg.

Non-appearance of Accused.—Recognizance Estreated.

1879.

September 12.

Indictment for assault with intent to do grievous bodily

harm. The accused was out on bail, and having been thrice

vanBensburg. Called, did not appear to take his trial,
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.. Oloete, for the Crown, put in the bail bond executed by

the accused and his surety, and prayed that the recognizance

be estreated and a warrant issued for the apprehension of

Van Eensburg nnder § 92, Grim. Proced., 1864. The indict-

ment and notice of trial were duly served on the accused.

The Court ordered the recognizance to be estreated, both

as regards the accused and his surety, and granted a

warrant for the arrest of Van Eensburg.

Postea (Sept. 13). The Court, upon application, granted

a writ of attachment and execution against the movable

and immovable property of Van Eensburg and his surety.

1879.
Sept. 12.

The Queen tb.

•EeTiTibhrg.

Ex parte Deeckee.

An affidavit must he duly signed by the Justice of the Peace,

before ivhoin it purports to have been sworn.

In this application the Couet ruled that an affidavit,

which was not signed by the Justice of the Peace, before

whom it purported to have been sworn, could not be re-

ceived.

1879.

Sept. 23.

Ex parte Z>eecker,

The Queen vs. Botha.

Criminal trial postponed owing to the absence of material

witnesses for the prosecution.

The prisoners, W. and A. Botha, were indicted for

robbery before the High Court sitting at Potchefstroom.

Gloete, for the Crown, moved for a postponement of the

case on the ground that material witnesses for the prosecu-

tion were absent. He read an affidavit by himself in sup-

port of the application, and cited § 95 Grim. Proced.

Kleyn, for the prisoners, opposed,

1879.
October 7.

The Queen vs.

BothH.
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Ootober 7.

The Que«n vs.

Both*,
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The Court granted a postponement of the case until the

next sitting at Potchefstroom. The accused to give fresh

bail for their appearance.

Ex parte Daegon.

Lunatic.—Provisional Curator.

A curator ad litem ivill he appointed by the Court to assist

an alleged lunatic in a suit brought ivith the view of

having him declared lunatic. A provisional curator

may also be appointed to manage his j'i'operty in the

meantime.

1879.

October 8.
Application to have Willem Abraham Pretorius, brother-

Ei p»rMD»rgon. iQ-law of applicant, declared lunatic, and a curator ap-

pointed over his person and property. The petition of

Dargon, which set forth that Pretorius was nan compos

mentis, was supported by a certificate from Dr. Poortman to

the same effect.

Van Eck for the applicant.

The CouKT appointed advocate Buskes curator ad litem

to assist the alleged lunatic in a suit to be instituted against

him, to shew cause why he should not be declared of un-

sound mind, &c. Tbe Court also appointed a provisional

curator to manage his estate and property.

1879.
October 14.

„ 15.

NysbeDB vs.

Ntshbns vs. Ntshens.

The signature of a Minister to a certificate of marriage, con-

tracted in the Cape Colony, must be duly proved.

Action for divorce a vinculo, on the ground of adultery

by the wife. Evidence having been led,

Kleyn (with him Oloete) put in a document purporting to
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be a certificate signed by the Uey;. Van der Riet of Oudts-

hoora, in tbe Cape Colony, by whom the parties had been
married in 1865.

The Court ruled that the certificate could not be received,

unless there was evidence to prove the handwriting and
signature of the Rev. Van der Riet. Accordingly, on the

following day, a witness was called, who proved the signa-

ture, and the Court granted a decree a vinculo.

1879.
October 14.

7,- - 15

Nynhons vs
NyBhens.

Stamp vs. Rex.

Lesnor and Lessee.—Cancellation of Lease.—Lamages.

Where a lessee ceased to pay rent, allowed the premises leased

to go to rain, and had abandoned them ; Held that the

lessor ivas entitled to a cancellation of the lease and to

damages.

Action by a lessor against the lessee for damages under

the following circumstances. In December, 1876, the

plaintiif leased to the defendant, by written agreement,

certain three mills, wool-washery, and dwelling house,

situate near the Mooi River at Potchefstroom, for the period

of ten years. The defendant entered into possession of the

premises leased, which were in good repair. In June, 1878,

the defendant left the premises leased, keeping, however,

possession of the keys. The plaintiff, thereafter, found

that one of the mills and the miller's cottage had been

pulled down, and the beams, window-frames, and doors re-

moved. The chimney-piece of the dwelling house, and

some shelving, were also missing. The machinery of the

mills had been allowed to get out of repair, and a mill-

wheel had been taken away. The place was described by

the witnesses as a lot of ruins. The lessee had also ceased

to pay rent.

Maasdorp (Attorney-General), witli him Preller, for the

k3

1879.

October SO.

Stamp vs. Hex.
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ootobwso. plaintiff. The defendant has virtually abandoned the

stami^.iiei. premises. The Court may, under the general prayer for

relief in the summons, order the cancellation of the lease,

and authorize plaintiff to take possession of the premises,

otherwise the damage will continue. It may be a question

whether the Court will grant full damages, or merely such

damages as will act as a penalty. (Woodfall's Landlord

and Tenant, p. 561, 11th edn.)

No appearance for the defendant.

KoTzi;, J. : The lessee has not kept the premises in repair.

He has permitted them to go almost entirely to ruin, and

has, in fact, abandoned the use and occupation under his

lease. Through this conduct of the lessee, the premises

leased have been materially damaged. Although the sum-

mons does not ask for a cancellation of the lease) yet under

the circumstances disclosed by the evidence, and the general

prayer " for such other relief as the Court may deem fit,"

contained in the summons, I will order the lease to be can-

celled. There will, therefore, be judgment for the plaintiff

for £500, as damages, with costs ; the lease to be cancelled.

CtrEATOB OP Van dhr Meewe's Estate vs. Van dee Meewe.

Antenuptial Contract.—-Glai'ms of Husband's Creditors.

The Placaat ofCha/rles V., 1640, art. 6, applies to all ante-

nuptial contracts by which property is settled upon, or

secured to, tvives by their husbands, whether merchants

or not.

No antenuptial contract can secure to the wife any of the

husband's property in competition with his creditors,

although the husband at the time of such contract was

in solvent circumstances.
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Action by the curator of the estate of H. P. Van der jifjgg.

Merwe to have certain portions erf No. 109, in the town of
•; IJ;

Eustenburg, claimed by Mrs. Van der Merwe as her pro- nov^u.

party under an antenuptial contract, declared an asset in ''S™ mctw^h"

the sequestrated estate of her husband, the said H. P. van ^derVer™?"

der Merwe. The portions of erf No. 109 were described in

the antenuptial contract as the property of the wife, but

the evidence shewed that the ground had been purchased

by H. P. van der Merwe previous to the marriage, and no

transfer thereof had been made and registered to, and in

the name of, Mrs. van der Merwe. In 1878, H. P. van der

Merwe first, obtained transfer of the land, and he then gave

instructions to have transfer passed in the name of his wife.

This was, however, prevented by an interdict obtained on

8th October, 1878, by the Cape Commercial Bank, a creditor

of H. P. van der Merwe. The estate of H. P. van der

Merwe was subsequently, on the 28th January, 1879,

sequestrated under the Roman Dutch Law, at the instance

of certain creditors, before the passing of the present

Insolvent Ordinance. The facts are fully set forth in the

judgment below.

Maasdorp (Attorney-General), with him Meintjes, for the

plaintiff. It is stated in the antenuptial contract that the

land in question is the property of Mrs. Van der Merwe.
The evidence conclusively refutes this statement. There is

no transfer in favour of Mrs. Van der Merwe. The question

is not one between husband and wife, but between the

husband and his creditors. In re Bauman {Standard and

Mail, 29 Nov., 1867.) The claim of the wife, if the land

was promised her before marriage, must be postponed until

the creditors of the husband have been satisfied. Thurhurn

vs. Steward, L. R. 3, P. C. 345; Chiappini's case, Buck.

Rep., 1869, 143 ; Steyn vs. Steyn's Trustees, Buch. Rep.,

1874,p. 1 7, and Buch. Rep. 1 873,p. 105; Bushes vs. Russouw's

Executor, Buch. Rep., 1875, p. 19. The moment the husband

got transfer of the ground the dominium vested in his

curator, for the husband was insolvent at the time. Harris

vs. Trustees of Buissini, 2 Menu., 19. Maynard vs. Gilmer's

Trustee, 3 Menz., 116.

Cooper (with him CloeteJ for the defendant. In view o
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Ju?y 29. marriage. Van der Merwe gave his intended wife the land

;; ^; as a gift for her benefit. The antenuptial contract says
Novell.

|.jjg gj.£ -g ^jjg -property of the wife, and the antenuptial

dcr'jicr'e's" contract was duly registered before the Landdrost of

derVeiVe?" Rustsuburg. The land was bought by the husband for

£26 17s.j and the gift to the intended wife was not, therefore,

made in fraud of creditors. The cases cited by counsel for

the plaintiff proceed upon the ground that at the time of

the donation the husband was iu insolvent circumstances.

At the time of the marriage iu 1867, H. P. van der Merwe
was perfectly solvent. His difficulties only commenced in

1878.

Maasdorp (Attorney-General) in reply. Whether the

husband was solvent or not at the time of the gift, makes

no difference. Buch. Hep., 1869, pp. Ill and 12. Surge,

vol. 1, p. 313, p. 300.

Cur. adv. vult.

Postea (November 11th).

KoTZE, J. : This is an action by the curator of the seques-

trated estate of Hendrik Petrus van der Merwe, to have it

declared that certain parcels of land, being Nos. 15 and 16

of erf No. 109, Rustenburg, claimed by Mrs. Van der Merwe
(born McDonald) as her property under an antenuptial

contract, form portion of the insolvent husband's seques-

trated estate. The facts are briefly these :

—

Hendrik Petrus van der Merwe and Emily McDonald

intermarried at Rustenburg in July, 1867. An antenuptial

contract was executed by, and between, the intending

spouses on the 23rd July, 1867, by which it was provided

—

1st. That the spouses should bring into the marriage all

their property, an inventory of which is to be annexed to

the contract antenuptial

;

2nd. That the property so respectively brought in, to-

gether with inheritances, legacies, and donations in what-

ever manner acquired, shall be excluded from community ;

3rd. That either spouse shall not be liable for the
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debts of the other, contracted before marriage, or stante

viatrimonio ;

4th. That the wife shall, at her election on dissolution of

marriage, have the right of choice of profit and loss accruing

during the marriage, or of contenting herself with her own
property brought in at the time of marriage, or acquired

by her during coverture.

The inventory attached to the foot of the antenuptial

contract specifies that the intending wife declares to bring in

to the marriage the undermentioned moneys and goods as

her property:—1. The erven 17 and 18 of the large erf No.

109, situate in the district of Eustenburg; 2. Household
furniture, as five tables, ten chairs, bedding complete, to-

gether with kitchen utensils, &c. ; 3. Five cows. There is

a clause in the original antenuptial contract, stating that

the bride shall bring in a sum of £1,000. This clause was
ei'ased. How, or why, it ever came to be inserted in the

contract has not been clearly explained, for Mrs. van der

Merwe never at any time possessed £1,000. The evidence

of the Landdrost of Eustenburg has satisfied me that the

erasure was bona fide, and made at the time when the parties

executed the conti-act antenuptial, as appears from his own_
endorsement at the foot of the original antenuptial contract,

and also from the entry in his Eegister or Eecord Book.

The antenuptial contract was duly registered by the Land-

drost on 23rd July, 1867, in accordance with the local prac-

tice prevailing at the time.

The two portions, viz., 15 and 16 of No. 109 (for it was

subsequently discovered that the Nos. 17 and 18 mentioned

in the antenuptial contract are incorrect), did not at the

date of the marriage belong to Mrs. Van der Merwe. It is

beyond dispute that in 1864 Hendrik Petrus van der Merwe
bought these parcels of land, and in due course paid for them.

No transfer was, however, given him by the vendors, until

in September, 1878, they instructed their agent, Mr. Du
Toit, to pass transfer to the husband. Owing to some error

in the description of the correct numbers of these part-erven,

the Eegistrar of Deeds refused to register the transfer.

The error was rectified, and the husband directed his at-

torneys to pass transfer of the erven in favour of his wife.

1879.
July as.

„ 80.

„ 31.

Not. 11.

Curator of Van
der Merwc's

H^tate VH, Van
der Merwe.
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,^^^, The deeds of transfer were accerdingly drawn out by them
'"

li! in favour of the wife, but on proceeding to have the trans-

. °2L- ' fer registered, they discovered that an interdict had been

serMerwe's" obtained On the 8th October, 1878, at the instance of the

aerMer'we. Cape Commercial Bank, a creditor of H. P. Van der Merwe,

restraining him from transferring, or otherwise alienating,

or mortgaging, the erven in question. On the 28th January,

1879, the estate of H. P. van der Merwe, the husband,, was,

at the instance of certain other creditors, judicially placed

under sequestration, and Mr. Celliers, the plaintiff,, ap-

pointed curator of the, estate. After the marriage, H. P.

van der Merwe and his wife went to reside on the portions

Nos. 15 and 16. A house was built by the husband on this

piece. of ground. Mrs. Van der' Merwe, in order to assist

her husband, who was a carpenter by trade, in supporting

themselves and the children of the marriage, engaged in

dress-making, and also later on started a bakery. With

money so earned by her, she improved and made certain

additions, to the house built by her husband. Under these

circumstances, the plaintiff contends that the two erven,

with the buildings thereon, are the property of the insolvent

husband, and form portion of the assets of his sequestrated

estate ; whereas the wife maintains that she is entitled

to the land and buildings in preference to her husband's

creditors. The question was very ably argued by the

learned counsel on both sides, and it remains for the Court

now to state, and apply the law to, the facts of the case.

By the Placaat of the Emperor Charles V., 1540, Art. 6,

it is provided that the wives of merchants shall be postponed

to the creditors of their husbands as regards property given

or secured to them by their husbands in an antenuptial

contract. The Privy Council in Thurhurn vs. Stetcard, L.

B. 3, F.C. 478 (commonly called Paterson's case) decided

that this Placaat is portion of the Roman Dutch Law; and

as such, therefore, it is in full force in this Territory. But

do the provisions of this statute apply to property given, or

secured, to the wife in an antenuptial contract by a husband

who is not a merchant ? If the question merely depended

on the proper construction of the Placaat, I would have no

hesitation in holding that it only extends to traders or

nerchants; for the sixth section specially refers to them
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alone ; whereas other sections of the statute, e.g., § 2, con- jJfJag.

taining provisions in protection of creditors, legislate
;;

1°;

generally concerning merchants and other debtors. Sound Not^i.

policy also would seem to indicate that it is unreasonable to ^'dc^MeTOrt"

set aside or permit the creditors of a husband to attack a bona '^
aerVerV^?"

Jide provision by antenuptial contract made by him in favour

of the wife wheninperfectly solvent circumstances, and no ex-

tensive interpretation shouldbegiven to the plain grammatical

language of this statute. It is, however, no longer open to

the Court to question the extensive interpretation which

has been given to the words of this section of the Placaat

by learned Judges and commentators. Paterson's case,

although it decided that § 6 of the Placaat is a part of

the Roman Dutch Law, is not precisely in point here, for

there the insolvent husband was a merchant. So in like

manner, in the case of Trustees of the S. A. Banh vs. Chiap-

pini, the insolvent, the husband, was engaged in mercantile

business. In Ohiappini's case, however, which was decided

by the Supreme Court of the Cape Colony in 1866 (Buck.

Rep., 1869), the learned Judges expressed a clear opinion

that the provisions of the Placaat, § 6, apply generally to

all antenuptial contracts by whomsoever executed. It is

true this expression of the Court's opinion amounts to a

mere dictum, and as the question now before me is as

important a one as a court of law can be called upon to

decide, I have carefully examined all the most approved

authorities on the subject. An examination of these

authorities shews that the view of the law taken by the

Judges in Ghiapplni's case is correct. Thus Grotius (II.,

12, § 17), without referring to the Placaat, lays it down
that a wife may not derive any benefit from her husband's

property, nor even receive any compensation therefrom,

until creditors have first been satisfied. Schorer, in his note

on this passage of Grotius, expresses a similar opinion. So

Voet (24, 3, § 25) says that a surviving spouse can not claim

the douary or benefit promised her by antenuptial contract,

until the creditors of her deceased husband have first been

satisfied (dimissis defiincti creditwibusj . Be Haas, in his

note to the Oensura Forensis of Van Leeuwen (iv. 11. § 5),

emphatically states that the sixth section of the Placaat ap-

plies to the provisions of all antenuptial contracts in favour
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jufyag. ^^ married women made by their husbands, whether

I' 8i'.
merchants or not ; and he gives instances where the

NoT^i. Supreme Court of Holland has postponed the claims of a

aer*Merwe'B° wifc, Under an antenuptial contract, to those of the hus-

aerVerwc?" band's creditors, although the husband was not a merchant.

Neostadius de pact, antenupt. ohs. 10. also mentions several

cases to the like effect. The jurists in the Becldsgeleerde

Ohservatien, vol. 3, obs. 38, approve of the doctrine laid

down by Grotius, and would make it appear, by reference

to certain ancient charters and costuymen, that the Placaat

of Charles V., § 6, is merely declaratory of the existing law

of Holland. This may be so, but certainly some of the

costuymen cited by them relate only to antenuptial con-

tracts made by husbands, who were insolvent at the time,

to the prejudice of their creditors. In such cases, the ele-

ments of fraud and undue preference usually enter into the

question, and no statute is needed to make such antenuptial

contracts ineffectual as against the husband's creditors.

Chief Justice Bynkershoek, indeed, advocates the view that

the wife's claim to denary, or any benefit promised by

the husband in an antenuptial contract, is to be considered

as ws alienuvi in respect of the creditors of her husband,

but this opinion is controverted by the jurists in the Bechts-

geleerde Ohservatien [vide Supplement to Obs. 32, printed in

vol. iv. in fin.), Van der Eeessel, Th. 242, and Van der

Linden, I. 3, § 4, n. 6, two of the most recent writers on

the Roman Dutch Law, apply the provisions of the Placaat

generally to the property of all husbands, whether engaged

in trade or commerce or not. In a recent case, Steyn vs.

Trustees of Steyn [Buck. Bep., 1874, p. 16), the Supreme

Court of the Cape Colony expressly approved and followed

the dictum laid down in Ghiappini's case. " By that judg-

ment," says Denyssen, J., ^^the doctrine as established by the

Placaat of Charles V., the law of the land, is, first, that no

antenuptial contract can secure in favour of the wife any

of the husband's property in competition with his creditors;

and, secondly, that the wife's own property can be secured

against the husband's creditors by antenuptial contract."

It appears from the argument of defendants' counsel in that

case that Steyn, the insolvent, was a trader, but the qaes-

tion whether the provisions of the Placaat, § G, extended
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generally to persons other than merchants, was prominently

before the minds of the learned Judges, who concurred in

the dictum laid down in Ghiappini's case.

In the present case the erven in question, which the ante-

nuptial contract states are the property of the wife, have

been proved by the clearest evidence never to have been

transferred to her. The dominium is in her husband, Hen-

drik Petrus van der Merwe, and I must accordingly pro-

nounce the two erven, with the buildings thereon, to be

portion of his sequestrated estate. No doubt this decision

is a hard one as regards Mrs. Van der Merwe, who, with

money earned by her own industry, assisted her husband

not only in support of the family, but, as her children grew

up, made additions and improvements to the house origin-

ally built by the husband. The law is, however, too well

settled, and whatever claim she may have against her hus-

band's estate, that claim can not be recognised iu a compe-

tition with his creditors.

As to the argument addressed to me, that this ante-

nuptial contract was entered into by the husband when in

perfectly solvent circumstances, and, therefore the wife's

claim to the erven must be preferred to those of creditors,

Paterson's case shews that it is wholly immaterial whether

the husband was, or was not, in solvent circumstances at

the date of the execution of the contract antenuptial.

There must be judgment for the plaintiff; the costs to

come out of the estate.

1879.

July 29.

„ 80.

„ 31.

Nov. 11.

Curator of Van
der Merwe'B

EHtate VB. Van
der Merwe.

Van der Mekwe vs. Turton and Juta.

Separate Property of Wife.—Sale in Execution.

Altlwugh a wife can not derive, hy antenuptial contract, a/ny

benefit out of her husband's estate to the prejudice of his

creditors, slie may protect her own property by ante-

nuptial contract against any claim on the part of such

creditors.

Where, therefore, the property of the wife, secured hy antenup-
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tial contract, of which the defendants had notice, had been

seized and sold in execution of a judgment against- the

husband, the Gourt held that an actionfor damages at

suit of the wife lay against the defendants.

juf™3i
^^® plaintiff, Mrs. Van der Merwe (who was the defen-

Nov^4. dant in the previous case of Curator of Van der Merwe's

TO^TurtonS -i^»*fl^'e "^s. Van der Merwe), brought an action against the

Manager of the Cape Commercial Bank and the Sheriff for

the wrongful seizure and sale of certain furniture, being,

her separate, property under an antenuptial contract. The

defendants had notice of the antenuptial contract.

Cooper (with him Preller) for the plaintiff.

Maasdorp (Atfcorney-Greneral), with him Meintjes, for the

defendants.

KoTzf:, J. : This is an action for damages brought by

Mrs. Van der Merwe against the General Manager of the

Cape Commercial Bank and the Sheriff, for the wrongful

seizure and sale in execution of certain chattels, the pro-

perty of the plaintiff. The plaintiff is the defendant in the

preceding case. The Sheriff, on the 7th December, 1878,

in execution of a judgment of this Court for £482 10s.,in

favour of the General Manager of the Bank against Hendrik

Petrus van der Merwe, by his deputy, attached certain

movables, which, it is alleged, belong to Mrs. Van der

Merwe as her separate property by antenuptial contract.

Mrs. Van der Merwe and her husband stated this to the

Sheriff at the time, and made out a list of the goods and

chattels which the wife claimed as her own property. They

also made affidavits in support of their statement. The list

was handed to the Sheriff, who communicated with the at-

torney of the Bank, the judgment creditor. Thereupon

the attorney of the Bank gave the Sheriff a bond of in-

demnity, and instructed him to proceed with the sale of the

chattels, which took place on the 20th January, 1879, and

from the vendue roll it appears that the goods sold realised

£35 12s. Id. This was before the sequestration, of the

husband's estate as insolvent. Now, when Mrs. Van der

Merwe claimed the chattels attached as her own property
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by antenuptial contract, and furnislied the Sheriff with a 3^x\.
list, the correctness of which Avas sworn to in an affidavit, not^4.

nothing was easier than for the judgment creditor, or the
vR^Turton^a^a

Sheriff, to have ascertained whether any antenuptial con- •'"'"•

tract between the plaintiff and her husband had been ex-

ecuted and duly registered. A reference to the Eegister

or Eecord Book, in the Landdrost's Office at Rustenburg,

would clearly have shewn this. , By the antenuptial con-

tract, Mrs. Van der Merwe retained, as her sole and separate

property, "household furniture, viz., five tables, 10 chairs,

bedding, kitchen utensils, ^a." These goods were sold in

execution together with other naovables, the property of

her husband. Although a wife cannot derive, by ante-

nuptial contract, any benefit out of her husband's estate to

the prejudice of his creditors, she may, nevertheless, protect

her own property by antenuptial contract against any claim

on the part of such creditors. What the precise value of

the chattels wrongfully sold is, does not appear. The
vendue roll shows a total of £35 12s. Id., and some of the

witnesses state the goods realized fair prices. In awarding

the plaintiff damages for the tortious seizure and sale of her

property, the Court cannot confine its attention merely to

the amount as shewn by the vendue roll, but must calculate

the actual loss and inconvenience sustained by the plaintiff.

She, herself, sweats that money can scarcely replace the in-

convenience she suffered through the sale of her furniture

and kitchen utensils, and I think that substantial justice

will be done by awarding her £100 as damages and costs.

Ferguson vs. Pretorius and others.

Trespass.—Public Meeting.

An action will not lie against defendants for tresspass oj

cattle, the property of persons who attended a public

meeting tipon the invitation of the defendants.
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Pretorius and
others.
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The plaintiff, the widow Ferguson, instituted an action

for damages against M. W. Pretorius and M. J. Viljoen, in

their capacity as chairmen, and S. T. Prinsloo, J. P. Mare,

P. J. Joubert, M. Vorster, H. Schoeman, and S. J. P.

Kruger, as members, and W. B. Bok, in his capacity as

secretary, "of the so-called committee of the people." The

summons set forth that in the month of March, 1879, and

at the request of all or some of the defendants, certain

inhabitants of the Transvaal territory, calling themselves

"the meeting of the people," congregated together in the

neighbourhood of the plaintiff's farm for the purpose of

holding a political meeting ; that they remained so assem-

bled for the period of one month ; that during the said

period the cattle and horses of some of the people attending

the said meeting broke down the fences and enclosures of the

plaintiff's land, and destroyed the crops growing thereon, &c.

The defendants pleaded, inter alia, the following excep-

ception :
—" That the summons is vague and insufficient in

law, inasmuch as it does not allege that the trespasses

complained of were committed by the said defendants, or

any of them, or by their authority, or by their servants or

cattle.-"

Jorissen (with him Gloete) in support of the exception,

was not called on.

Sollard, contra. The summons is good. It states that

the trespasses were committed during the month of March,

and subsequently. The defendants have been summoned

in their capacity as a committee. As such, they are liable

for trespass by cattle, the property of persons who, on the

invitation of the defendants, attended the meeting.

The CoTJET held that the summons did not disclose a

prima facie right of action against the defendants. Excep-

tion allowed with costs.
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FiNEGAN VS. FiNEGAN.

Absence of husband.—Blrlh of Child.—Adultery.—
Condonation.

Where a husband had been absent from home and returned

to his wife, who, within six months of such return, gave

birth to afull-born child ; Held proof of adultery by her

with some person unhnown, and a decree for divorce a

vinculo was accordingly granted.

Where a husband attempted to have connection with his wife

by pitting his hand under her clothes, to luhich invita-

tion she did not respond ; Held that this per se did not

amount to condonation.

Action for divorce a vinculo. The parties were married

at Eustenburg in 1869. Tliey had no issue. On the 7th

May, 1878, the plaintiff, who is a mason by trade, joined

Captain Ferreira's corps as a volunteer in the operations

against the chief Sekukuni. In June of the same year, the

plaintifE was wounded, and continued in hospital until 27th

January, 1879. On his discharge from hospital, the plain-

tifE proceeded to his home at Eustenburg. On the 24th

June, 1879, the defendant was delivered of a female child,

which, according to the evidence of a surgeon, exhibited

every sign of full maturity. Upon the birth of the child,

the defendant told plaintifE that one P. was its father. The

plaintifE left the house, and instructed his attorney to insti-

tute proceedings for divorce. Some weeks after, in con-

sequence of a communication from the Landdrost, the plain-

tifE went to see his wife, who then told him one 0. was the

father of her child. On a subsequent occasion, the plaintifE

went again to the house to fetch a few articles. He then

had tea with his wife and attempted to have connection

with her, but she was not then in a fit state for the purpose.

It was not proved who was the father of the child.

Hollard for the plaintifE. The husband was absent from

home from 7th May, 1878, until 30th January, 1879. On

1878.
Novembei 13.

14.

Finesau Ti.

Fioegan,
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Novcmtais. 24th June, 1879, the wife gave birth to a full-born child.

" !* The inference is irresistible that the wife has committed

^Finlgm"" adultery with some person or persons unknown.

Linden, his.. 1, ch. 17, § 4, n. 2.

Van der

Meintjes for the defendant. The birth of the child can-

not be disputed, but the husband condoned the offence. He
visited his wife after he had discovered her guilt, and tried

to have connection with her. Browne on Marriage and

Divorce, p. 98, 3rd edit; Browning, p. 143.

Hollard, in reply : Condonation should have been specially

pleaded. The plaintiff merely put his hand under his wife's

clothes. This does not constitute condonation. Forgive-

ness of the offence was never in the mind of the plaintiff.

Browning mi Marriage and Divorce, p. 141-2; Fisher's

Digest, p. 4489 ; Van Leeuwen, bk. 1, ch. 15, § 1 ; Broione

mi Marriage and Divorce, p. 97, 3rd edit.

Postea (Nov. 14th.)

The CouET held the adultery proved by the birth of the

bastard issue. The putting of his hand under the wife's

clothes was not, per se, sufficient evidence of condonation

on the part of the husband. It was a silent invitation, or

offer, to have connection, which was not accepted by the

wife {vide Bishop on Marriage and Divorce, vol. 2, § 47).

A decree of divorce, a vinculo, was accordingly pronounced.

1879.
November 14.

Compton vs.

Williams.

OoMPTON VS. Williams.

A summons based on an account, charging compound interest,

is not on that ground had in law.

Action of debt on an account. Exception that the sum-

mons is based on an illegal account charging compound

interest, and is therefore bad.

Oloete, in support of the exception, referred to Van der

Linden, pp. 218-19.
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Maasdorp (Attorney-General) contra : If the plaintiff has
charged more than he is entitled to, his claim as to the ex-

cess will be disallowed. The plaintiff has not practised

nsui J. He did not stipulate for more than that to which
by law he is entitled.

The OotJRT overruled the exception with costs.

1879.
November 14.

Comptoh vs.

Williams.

Cape Commercial Bank vs. Scheodeg & Co.

Unincorporated Banking Gumpany.

An unincorporated joint stock banking company cannot sue

through its general manager.

Where a promissory note is specially indorsed to the local

manager of a particular branch of an unincorporated

banking company or order, he can maintain an action on

it in his own name.

John Turton, as General Manager of the Transvaal

Branches of the Cape Commercial Bank, sued the defendants,

Heinrich Schroder, William McLaren, and John Pagan,

formerly trading together as Schroder & Co., on an overdue

promissory note, made by Van der Merwe and Bodenstein

in favour of Schroder & Co., and by them indorsed in blank.

The note was subsequently specially indorsed by S. K. du

Toit to the " Manager of the Cape Commercial Bank,

Pretoria Branch, or order."

The defendants McLaren and Pagan raised the following

exception or plea in abatement :
" That neither the Cape

Commercial Bank, nor the branches thereof in this terri-

tory, being incorporated according to the laws of the

Transvaal, the said John Turton is not entitled to sue in

the capacity as General Manager of the said branches of

the Bank aforesaid, but that, even if the said Bank has an

action against the said defendants, all the shareholders in

the said Bank should have been plaintiffs, wherefore the

said defendants pray that the summons may be dismissed

with CDsts."

L

1879.

November 19.

20.

21.

1880.

January 12.

Cape Commercial
Bank vs.

Schrdder & Co.
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NorSirw. ^°^ ^^^ Convenience of witness<es from a distance the

;; ^; Court ruled that the evidence should first be taken^ leaving

j»nuMT* 12. i* open to counsel to argue the exceptions after the

c«peCmmeroi»i witnesses had been heard. In support of the plaiutifif's

SohrMet&'co. case a notarial document was put in, purporting to have

been executed, on 26th March, 1878, by David Andries de

Villiers and Jacob Johannes Hofmeyr, of Capetown, in

their capacity as Trustees of the certain banking institu-

tion carried on in Capetown under the' name of the Cape

Commercial Bank, they being duly authorized thereto by

the Board of Directors of the said banking institution.

By this notarial document the Trustees gave authority to

John Turton, General Manager of the different branches

in the Transvaal of the said banking institution, to be the

true and lawful agent and representative of the said

branches, and for that purpose, either in his own name as

such General Manager, or in the names of the Trustees

aforesaid, to sue for and recover all sums of money due to

the different branches of the said Bank, upon promissory

notes, bills of exchange, bonds, &c. A similar authority to

sue was also put in, dated 24th October, 1879, and pur-

porting to have been executed by Jacob Johannes Hofmeyr

and Wilhelmus Johannes van der Veen, of Capetown, in

their capacity as Trustees of the said Bank, upon authority

for that purpose given by the Directors.

Maasdorp (Attorney-General) for the plaintiff: It is

sufficient in the summons to aver the capacity in which the

plaintiff sues, and then to produce proof of such capacity

at the trial. This has been done. The powers of attorney

put in give Turton authority to sue in his own name or as

General Manager of the Bank. Qi'ant on Banking, p. 559,

3rd edn. In reality the Bank is suing, but through its

General Manager. Story on Notes, § 127. It has been

pleaded that plaintiff cannot sue as General Manager;

but it is just because the Bank is not incorporated that

Turton may sue as General Manager. Paterson vs. Pearson,

Buch. Bep., 1875, p. 49. Lindley on Partnership, vol. 1,

p. 507, 3rd. edn. There is no'Roman-Dutch authority to

shew that the plaintiff cannot maintain an action on the

note against the defendants,
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Ford for the defendants, McLaren and Pagan : The
NovimbOT i9

plaintiff, as a servant, comes into Court representing a "
|J-

company, not a single shareholder of which is known in januan?' 12.

the Transvaal. There is no one to whom the defendants cupeqmnmeroiai

can look if they obtain judgment in their favour. The schroSe/l'co.

Bank is an unincorporated joint stock company, and can

not recover moneys due to it in this way. Lindley on

Partnership, vol. 1, p. 508-9, 511, 485, 482. Joint stock

companies were unknown to the Roman Dutch Law. In

the Cape Colony the practice is for the cashier to sue

personally on a note as actual holder, where the Bank is

unincorporated. A special Act of the Legislature in the

Cape Colony is necessary to enable a banking company to

sue through its officer. (He also referred to Grant on

Banking, p. 560, and ErsMne's Instituten, vol. 2, p. 747-8,

note 133, and p. 749, note a.)

Cooper for Schroder.

Maasdorp (Attorney-General) in reply.

Our. adv. vult.

Postea (January 12th).

KoTz6, J. : The plaintiff is the General Manager of a

joint stock banking company or copartnership not incor-

porated by Act of Parliament. The doctrine of English

law, relied on by the defendants McLaren and Pagan, is

correctly stated in Mr. Justice Lindley's work on Partner-

ship (vol. 1, p. 483 and 508-9, 8rd edn.) An unincorporated

company labours under several disadvantages; one of which

is that, in suing for the recovery of debts due to the com-

pany, all the shareholders must join as co-plaintiffs. In a

recent case on the subject (Gray vs. Pearson, L. R. 5, 0. P.

569) it was held that the Manager of a Society, for the

Mutual Assurance of Ships belonging to its members, could

not maintain an action against a miember for premiums due

from such member, or for moneys paid by the Manager out

of the funds of the Association in respect of such member's

share of losses due to- other members. The Manager was

appointed by a power of attorney, which authorized him on

L 2
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NoTemtor 19.
behalf of the members, and in their several and respective

'I
gj; names, to demand and sue for all sums which should become

Januan'"' 12- ^^^ ^^^ payable for premiums and contributions. Mr.

Cape commercial Justicc WiUcs Said :
" This is in effect an attempt to sub-

schrsae/lco. stitutc a person as nominal plaintiff, in lieu of the persons

whose rights have been violated. One of the latest attempts

of the kind was Hybart vs. Parker, where it was sought to

enforce an agreement between the adventurers in a Cost-

book Mine, that unpaid calls should be recovered as a debt

due from the defaulting shareholder to the purser. The

first sentence of the argument on behalf of the defendant

in that case clearly shewed the fallacy of the attempt.

' This (said the learned counsel; is an attempt on the part

of the shareholders in a Cost-book Mine, without the aid of

an Act of Parliament, to appoint a public officer to sue, or

be sued, on their behalf.' The Court, adopting that view,

gave judgment against the right of the purser to sue."

On referring to Rybart vs. Parker (4 Jur., N. S. 265), I

find that Williams, -J., in delivering judgment, said :
" Here

there has evidently been an endeavour by an agreement to

give a power to sue in violation of the law, which is no more

binding than if there had been an agreement to the effect

that if a person be sued, there should be no plea to the

action but that of payment. It is clear that this action can

not be maintained. The plaintiff is nothing more than a

servant suing on behalf of his employers."

If such be the law as regards suing a member of an un-

incorporated company, a fortiori, does it apply to the mode

of suing third parties who are not members of the joint

partnership. Hence, Chief Justice Best, pronouncing the

unanimous opinion of the Common Pleas, says :
"We think

that the members of a firm can not by agreement give an

authority to any one of them to bring an action in his name

against persons not members of the firm." {Badenhurst

vs. Sates, 3 Bing., 469). Such being the doctrines of

English law on the subject, are they to govern the present

case ? The question the Court has to decide is one of

mercantile law, a branch of jurisprudence of comparatively

modern growth, and this no doubt is the reason why there

is an almost total absence of authority in our Roman-Dutch

books on the point. Under these circumstances, the local
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1879.
November 19.

21.

law directs that the Court must be guided by the principles

prevailing generally in South Africa. In the Cape Colony,

the doctrine of law that an unincorporated company can januMy*' 12.

not sue through its Manager or Secretary has been clearly cape Commemai

recognised. I find several legislative enactments in that sctoaae/&Co.

Colony, incorporating Joint Stock Associations and co-

partnerships, and enabling them to bring and defend actions

in the name of the Manager or Secretary of the Company.

One of the earliest statutes to this effect was Ordinance No.

8 of 1839, empowering the Board of Executors to sue, and

be sued, in the name of their Secretary. Next we have the

South African Association Incorporation Act, and amongst
others, also the Eastern Province Bank Act of 186S, which,

in its 60th Section, provides that the Trustees, under

authority of the Directors, may sue, and be sued, on behalf

of the Company. In the Cape Colony then, express legis-

lative authority is necessary to enable a Joint Stock Banking

Co-partnership to bring an action by its public officer;

clearly shewing that in the absence of such legislative sanc-

tion, an action brought by, and in the name of, the Manager
or Secretary could not be sustained.

I do not find in the reports any express judicial decision

of the Supreme Court on this point, but in Paterson vs.

Pearson [Buck. Bep., 1875, p. 49) there is an expression of

opinion by the Court which would seem to shew that the

law prevailing in the Colony is considered settled, and is

similar to the doctrine of English law which I have already

stated.

Here, in the Transvaal, the Legislature has also passed a

short ict (No. 6 of 1874) authorising the Government to

issue letters of incorporation to companies on payment of

£25, and further subject to such regulations and conditions

as the Executive Council may see fit to impose. In up-

holding the exception, I wish to point out that I am deciding

this question not merely upon the authority of the English

law, and the law in the Cape Colony, but upon the general

principle that the proper person to sue is he whose right

has been infringed. If the action had been brought in the

name of the local Manager of the Bank at Pretoria, regard

being had to the form of the special indorsement, no objec-

tion could have been urged against such a course. {Story
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1879.

November 19.

20.

21.

1880.
January 12.

on Prom. Notes, § 127). There must, therefore, be judg-

ment for the defendants McLaren and Pagan on the excep-

tion, with costs. As to the defendant Schroder, who ap-

capec^merciai peared by separate counsel, there will be no order as to

SehrMer &"co. costs, for uo oxception Or plea in abatement was filed in his

behalf.

1870.
December 11>

KirBtein ts.

Gronum.

KiRSTEIN va. GrEONUM.

An application to strike an appeal case off the Roll refused,

whei-e the parties had agreed that the appeal should be

heard after the expiration of the three months allowed

by the Rules of Court.

This was an application to have a certain case in appeal,

Gronum vs. Kirstein, struck off the roll. The respondent

noted an appeal from the decision of the Landdrost of

Zeerust, and was ready to prosecute the appeal to hearing

within the three months required by the Rules of Court.

By an arrangement, however, between the attorneys on

both sides, the hearing of the appeal was postponed until a

day subsequent to the expiration of the three months. The

respondent did not, however, bring his appeal on for hearing

on that day.

The OouET ruled that the applicant, having departed

from the Rules of Court requiring prosecution of the ap-

peal within three months, could not take advantage of them

again in this summary manner, and directed that the appeal

be heard.

Johnston vs. Keisee.

Provisional Senten ce—Minor.

Where defendant gave a promissory note for value and acted

as if he were a major, the Court granted provisional

sentence on the note against him, notwithstanding his

affidavit stating that he icas only eighteen years old.
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Claim for provisional sentence on a promissory note for

£650, made by defendant in favour of J. W. Honey, and by

him indorsed in blank, whereof plaintiff is the legal holder.

In his affidavit the defendant alleged that the note had been

given by him to Honey, his brother-in-law, as accommoda-

tion, and that he was only eighteen years of age, and carry-

ing on no business of his own. From the affidavits filed by

the plaintiff, however, it appeared that the note had been

given in payment of a farm, and that the defendant had

executed other documents as if he were a major.

Prelltr, for the plaintiff, put in the note and prayed for

provisional sentence.

Hollard contra. The defendant is a minor, and not liable

on the note.

KoTZE, J. : The signature of the defendant is not denied.

He held himself out as a major. He has signed deeds of

purchase and sale without any assistance from his guardian.

Let defendant go into the principal case, if so advised, and

prove what he alleges in his affidavit. Provisional sentence

must be granted against him with costs.

1879.
December 12.

JoJinston VB.

Keiser.

Ex parte Bok.

Interdict.

An applicatiou for an interdict will ho refused, where no

clear right is established by the applicant.

Application for an interdict restraining N. J. E. Swart,

Esq., Treasurer-General, from alienating or mortgaging his

property, pending an action for damages for malicious

arrest and false imprisonment to be instituted against him

by applicant. Prom the affidavit of applicant it appeared

that he had been arrested on a sworn information of Mr.

Swart, charging him with treason, and his house had also

been searched. The applicant fui-ther stated that he was

1880.

January 13.

Ex parte Bok.
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januM7i8. innocent, and verily believed the verdict of tlie jury would

Eipi[rtlBok. be in his favour.

Jorissen for the applicant.

The Court held that the applicant's right to an action,

and his ultimate success iu such action, depended on several

contingencies, and that no case for the granting of an in-

terdict had therefore been established.

Ex parte Foi,
JameB, & JoneB.

Ex parte Tox, James, and Jones.

Interdict—§ 55 Civil Procedure Act of 1874.

Upon an affidavit by a creditor, setting forth that a debtor

was by his conduct jeopardizing the interests of such

creditor, an interdict will be granted against the pro-

perty of the debtor under § 55 of the Givil Procedure

Act, 1874.

1880. This was an application in Chambers for a provisional

interdict restraining one B. Van der Spuy from alienating

or disposing of his movable property, pending an action ,to

be brought against him by the applicants for £43. The

affidavits set forth that Van der Spuy is indebted to the

applicants in the sum of £43, that he has no fixed abode,

and had expressed his intention of alienating his movable

property as soon as applicants take proceedings against

him for the recovery of the £43. Van der Spuy is not

possessed of any immovable property in the territory.

Hollard, in support of the applicatibn, referred to the

Grondwet, § 167, and the New Givil Procediire Act of

1874, § 55, .which provides that "upon application by a

creditor, supported by an affidavit setting forth that the

debtor is by his acts and conduct jeopardizing the interests

of the creditor, an interdict may be granted against the

property or person of the debtor."
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KoTzfe, J., granted an interdict as prayed, and directed

the applicants to file their summons within 48 hours, and to '*"]^

proceed to trial on the first day of the next term.

1880.

January Iff.

Ex parte Fox,
Jamea, & Jones.

Mears vs. Leathern.

Be-opening of Case.—Perjury.

Where the applicant alleged that one J., a witness, had at the

trial committed perjury, and prayed for a re-opening of

the case after judgment had been given, the Court refused

the application, because the evidence of J. had been

materially cwrohorated by L., another witness, and there

was no allegation that L. had sworn falsely.

Hollard moved to have the case of Leathern vs. Russell,

in which judgment had been given by this Court in favour

of Leathern, re-opened under the following circumstances.

In December, 1877, the Court had given judgment in favour

of Leathern against Russell for the cancellation of a mortgage

bond passed by Leathern in favour of Mears, and by him

ceded to Russell, on the ground that the amount of the

bond had been paid and satisfied. Mears was at the time

absent in England, and on his return to Pretoria he was

obliged to satisfy Russell in the amount of the bond, to-

gether with the costs incurred by him in the action for

cancellation of the bond. It was now alleged that Julien,

a witness for the plaintiff in Leathern vs. Bussell, had com-

mitted perjury when giving his evidence in the case.

The Court refused the application on the ground that

Julien's evidence at the trial had been materially corrobo-

rated by that of Leathern, and there was no allegation that

Leathern had sworn falsely.

1880.
February 12.

Mears vh.

Leathern.
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Aechek vs. Van Eensburg.

1880.
February 12.

Archer tb. Van
Bensburg.

Where the applicant had obtained a judgment with costn

against the respondent, the Court directed the Sheriff,

who had certain funds in hand belonging to the respon-

dent, to pay out to the applicant the amount of his

judgment with costs.

This was an application to liave the sum of £100, being

the amount of a judgment obtained by Archer against Van
Rensburg, and the taxed costs, paid out of certain funds in

the hands of the Sheriff, which funds are the surplus pro-

ceeds of the sale of Van Rensburg's immovable property,

sold in consequence of the estreatment of his recognizances

in The Queen vs. Van Bensburg (ante, p. 144).

Cloete for the applicant.

The CouKT directed the Sheriff to pay out to applicant

the sum of £100, together with the taxed costs as prayed

and the costs of this application.

1880.

February 12,

Turton ts. Sar-

geant and othera.

TUETON vs. SaKGEANT AND OTHERS.

Promissory Note not made to Order.—Provisional Sentence.

Where a promissory note not originally made to order, teas

indorsed by the defendants, the Court granted provisional

sentence against them and the maker.

Meintjes prayed for provisional sentence on a promissory

note made by "W. Sargeant in favour of "Williamson & Co.,

but not to their order. The defendants Williamson & Co.

and Palframan indorsed the note. Thompson, Watson, and

Co. vs. Malan, 2 Menz., 270. Byles on Bills, p. 147, 12th

edn.

No appearance for defendants.

The CouET granted provisional sentence.
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Lubbe vs. Gbnis.

§ 39 Civil Procedure Act, 1874.

Application to make absolute a rule nisi granted against isso.

the Registrar of the Landdrost Court of the district of "
'""^

Bloemhof, to shew cause why he should not be ordered to

sign and issue a writ of execution against the immovable

property of one G., against whom judgment.had been given

in favour of the applicant.

The CouKT refused the application, on the ground that

according to § 39 Civil Procedure Act, 1874, the rule should

have been applied for against the Landdrost, and not against

the Registrar,

King vs. Henderson.

Where an attorney acted as an ordinary agent, the Court

refused to make absolute a rule nisi against him for a

specified account.

Application to make absolute a rule nisi, calling upon Febr™^ 17.

Henderson, an attorney, to shew cause why he shall not be King vTHender-

ordered to render a proper specified account to the applicant

of all his dealings and certain moneys with regard to the

purchase and sale of a certain farm Naauwhoek.

Cooper for the applicant.

Hollard for the respondent.

The CouET refused the application, as it appeared that

Henderson acted in the matter as an ordinary agent, and
was not employed as an attorney.
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February 23.

The Queen vs.

Fleischman and
Katryn.

172

The Queen vs. Fleischman and Kateyn.

The evidence nf a ivitness admitted against a native woman

ivith whom he was living.

During tlie trial of this case, on an indictment for murder,

a witness, Mapeppa, was called, who stated that the prisoner

Katryn was his wife. He was simply cohabiting with her.

and had not been married to her according to Kafir custom.

Upon objection by prisoner's counsel, who cited §]21 Orim.

Procedure,

KoTZE, J., ruled that the evidence of the witness was

admissible. The terms husband and wife denote a legal

and conjugal relationship between the parties. In the

present instance there was no such relationship.

1880.
February 26.

The Queen t8.

Sepana.

The Queen vs. Sepana.

Is the evidence of a. native woman, prisoner's second vjife,

admissible against him ?

In this case the prisoner had been indicted for murder,

and, before closing the case for the Crown, the Attorney-

G-eneral intimated that there were two female witnesses who

are wives of the prisoner, and submitted that as the Court

could not recognise polygamj^ the evidence of the second

wife ought to be admitted against prisoner.

KoTZE, J., thought that, if the prisoner had married both

women according to Kafir law and custom the second wife

was as much his wife by that law and custom as the first

wife ; and doubted whether, in the absence of any evidence

to the contrary, the second wife should be admitted as a

witness against the prisoner.

As the Attorney-G-eneral did not press the point, no

decision was given.
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The Queen vs. Smith.

On an indictment for theft, the Court refused to am^nd the

indictment by substituting 8th December, 1879^ for 8th

March, 1879.

The prisoner was indicted for the theft of a horse. The
indictment set forth that prisoner had stolen the horse on

8th March, 1879. The Attoi-ney-G-eneral now applied to

have the indictment amended by substituting 8th December,

1879, for 8th March, 1879.

On objection by prisoner's counsel, the Court sustained

the objection, upon the ground that only an amendment
not exceeding three months can be allowed as to date.

1880.
February 26.

The Queen vs.

Smith.

The Queen vs. Davis.

The deposition of an absent witness, who had not been bound

over to appear at the trial under § 51 of the Criminal

Procedure, rejected by the Court.

In this case the Court ruled that § 128 of the Criminal

Procedure must be strictly interpreted, and that, where it is

proposed to put in at the time the deposition of an absent

witness, given during the preliminary examination, it must

be shown to the Court that the whereabouts of the absent

witness, who has left the country, are unknown, and that

proper steps have been taken, under § 51, to secure the

attendance of such witness at the trial.

1880.
February 26.

The Queen vs.

Davis.

Jacobs vs. The Queen,

Recognizance.—Condition

.

Where the applicant did not comply with the condition of a

recognizance, Held that the recognizance was properly

estreated.
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Affidavits can not be received to supplement or add to the

record of proceedings in a Court of Landdrost: Such

affidavits are, however, admissible in support of an ap-

plication to send the record back to the Landdrost on the

ground of incompleteness.

The Court does not entertain moral claims.

1880.
March 5 and 6.

Jacobs Ts, The
Queen.

This was an application to have a ruling of the Landdrost

of Middelburg, by which he declared certain recognizances

entered into by Jacobs estreated^ set aside. The applicant,

Jacobsj was charged with assault, and entered into a recogni-

zance on the 9th October, 1879, for the sum of £200, upon

condition that if he appeared after receipt of proper notice

the recognizance was to be void, otherwise to remain in full

force and effect. On the 18th October> the Public Prose-

cutor of Middelburg caused a summons to be served on

Jacobs by the Messenger of the Landdrost Court, calling

on him to appear on the 29th October. The summons was

served at Jacobs' residence on his son-in-law, Jacobs being

absent in the Free State. On the 29th October Jacobs did

not appear, and, on application to the Public Prosecutor,

the Landdrost declared the recognizance forfeited. Two
days later, however, Jacobs put in an appearance.

Jorissen, for the applicant, read certain affidavits to shew

the record of the proceedings before the Landdrost was in-

complete and to supplement the record. He maintained

that Jacobs had acted bona fide, and that he had not pur-

posely absented himself. By not appearing he did not

commit any contempt, and as soon as the summons was

brought to his notice he put in an appearance.

Morcom (Attorney-General) for the Crown : This is an

appeal from an interlocutory order. The affidavits cannot

be received. The applicant must rely on the record, which

shews that he entered into a personal bail-bond under a

condition, and that he voluntarily broke that condition. In

strict law the action of the Landdrost is binding, and the

only remedy is for the applicant to petition the Adminis-

trator.
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Jorissen, in reply : The Court can correct the irregularity

of any proceedings in the Court of Landdrost, § 7 Grim.

Proced., 1864. No order was served on Jacobs to shew
cause why the recognizance should not be estreated.

KoTzA J. : Assuming the applicant has acted bona fide

and went to the Free State on lawful business and appeared

immediately the summons was brought to his notice, he

has nevertheless broken the condition in the bond. There

is nothing in the bond that if Jacobs had a reasonable ex-

cuse to give for his non-appearance after noticOj the bond
would not be forfeited. The written document must have

effect as it is, and there exists no reason for interfering

with the ruling of the Landdrost. - The affidavits read are

inadmissible. They cannot be received for the purpose of

adding evidence to the record, which evidence is not on

the record itself. If the record is incomplete, application

should have been made to have the record sent back to the

Landdrost to have it made complete, and in support of such

an application affidavits would be admissible. If the ap-

plicant or his counsel conceives there exists a moral claim

for redress, a petition can be presented to the Adminis-

trator, but the Court cannot entertain moral claims.

1880.
March 5 and 6.

Jacobs vs. The
Queen.

Cloete vs. The G-oteenment.

An advocate is liable to pay a licence or personal tax under

Law No. 2, 1871.

Appeal from the decision of the Landdrost of Pretoria,

by which the appellant, a barrister and an advocate of the

High Court, was ordered to pay an annual licence of £15

to the Government under Law 2, 1871, § 5.

The appellant, in person, contended that the High Court

Proclamation, 1877, under which he was admitted, exempts

a practitioner who is a barrister, and as such was admitted

as an advocate of the Court, from paying an annual license

under the terms of Law No. 2> 1871, § 5. This law refel-s

1880.

March 12.

Cloete T8. The
Goyemment.



1880.'

March 12.

Cloete vs. The
Government.
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to practitioners who are both advocates and attorneys^ i.e

,

who practise in the dual capacity.

Morcom (Attorney-General), in support of the ruling of

the Landdrost : The appellant is an advocate of the High
Court. By Law No. 2, 1871, every advocate is subjected

to the payment of £15 as annual licence or tax. The High
Court proclamation merely refers to the terms upon which

barristers and advocates from elsewhere will be admitted

by the Court. It does not exempt them from any taxes

placed by the law here upon the status of advocate.

The CouET disallowed the appeal. No order as to costs.

Baker vs. Saunders.

1880.
March 12.

„ 13.

July 8.

Baker vb.

SaunderB.

Vohmteer Corps.—§ 4 Mutiny Act.—§ 13 Articles of War.

Where the appellant became a member of a volunteer corps

for the period of six months at 5s. per diem, and the

corps loas suddenly disbanded by order of the senior

military officer in command at Pretoria; Held:

1 st.—That the Court had jurisdiction to try an action

instituted by the appellantfor damages for breach

of contract.

2nd.—That § 4 o/ the Mutiny Act, and § 13 of the

Articles of War, did not apply to the appellant.

Srd.—That, although no special and substantial damage

had been proved by the appellant, he was never-

theless entitled to nominal damages.

Appeal from the decision of the Landdrost of Pretoria

upon the following facts. After the disaster at Isan-

dhlwana, in January, 1879, several young men, principally

clerks in the Civil Service and in mercantile employ, offered

their services to the local Government to proceed to the
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Zulu border, or elsewhere, as a Mounted Volunteer Corps. i^ao.

„, „ ^ March 12.

ihe otter was duly accepted by Sir Theopbilus Shepstone, jj- li-

the Administrator, but His Excellency thought it desirable ^^:^
that for a time the corps should remain in Pretoria. A saunders.

form of oath was drawn up, apparently in the handwriting
of the respondent, who was Superintendent of Volunteers
at the time, as follows :

—

" I, the undersigned, do hereby solemnly swear that, for the term of
six months from the date hereof, I will, as a member of the corps known
as the 'Pretoria Horse,' be faithful and bear true allegiance to Her
Majesty the Queen, her successors or representatives, according to law,
and that I will obey all lawful commands of the officers set over me. So
help me God.

" Pretoria, 12th February, 1879."

Several gentlemen subscribed this oath, and after the

corps kaown as the " Pretoria Horse " had been properly

established, the appellant. Baker, joined and subscribed the

above oath on the 10th March, 1879. The corps elected its

own officers, although the men and officers of the " Pretoria

Horse " were under the control and direction of the Com-
mandant of the Transvaal, received their pay from the Im-
perial Government, and were generally subject to the mili-

tary authority. The appellant discharged his duty as a

volunteer until, on the 31st April, 1879, the Commandant,
Colonel Rowlands, issued the following district order :—

•

"The services of the Pretoria Horse being no longer re-

quired, this corps will be dismissed from the 23rd instant

inclusive. The horses and saddlery, the camp equipment

and Grovernment stores, are to be returned to-morrow." The
appellant, who was not a clerk when he joined the corps,

together with some other men, appeared to have been dis-

satisfied at this disbandment of their corps, and the respon-

dent was sent by Colonel Rowlands the day after disband-

ment to go to these men and offer them service in any

volunteer corps they might select. On arriving at the tents

of the Pretoria Horse he found Baker (the appellant) there,

and offered him service in any other volunteer corps, which

offer the appellant declined to accept. The appellant, some

time after, brought an action against the respondent, in his

capacity as Superintendent of Volunteers, for £35, for loss

and damage sustained by reason of the premature disband-
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MiSia ment of the Pretoria Horse, " being pay for 140 days, at

July ^8." ^^'6 shillings per diem."

BawVs. -A^n exception was taken that the Court below had no

jurisdiction, but this was over-ruled by the Landdrost,

who, after hearing the evidence, gave judgment for the

respondent (the defendant below), on the ground that no

substantial damage had been sustained by the appellant.

Hollard, for the appellant : The appellant made an agree-

ment with the Government to serve in a particular corps, at

so much per day, for the period of six months. Having

been suddenly dismissed, without just ground, he is

entitled to damages or compensation. [Van Leeuwen, Bom.-

Butch Law, bk. 4, ch. 22, § 2 ; Grotius, 3, 19, § 54; Story

on Contracts, § 1308, § 1334.) The appellant is at least

entitled to the pay for the time which he would still have

served had he not been dismissed. He has not merely lost

his 5s. per diem for four months, but also his rations and

his lodging. The respondent cannot rely on the offer to

give the appellant employment in another corps. By the

contract the appellant was not bound to serve in any other

corps. The Pretoria Horse was a corps specially raised

under special circumstances, and could choose its own

officers, &c., which is not the case with other corps. If

the military authorities had intended to draft' the men of

the Pretoria Horse into another corps, they could have

secured that right by inserting a clause to that effect in the

contract. This they, however, omitted to do. [Story on

Contracts, § 1478, in notis.

Ford, for the respondent : The action is wrongly brought.

The Courts of Law have no jurisdiction. It is admitted the

Pretoria Horse was an Imperial corps, and the remedy is

by petition to a Special Court Martial or the Secretary of

State for War. If actions are allowed against the autho-

rities for the pay of soldiers and volunteers, discipline would

be severely shaken. The Mutiny Act, 41 Vict., c. vii.,

§§ 1, 2, 4, and 105 ; the Articles of War, §§ 13, 178, 188,

and 190.

[KoTzi;, J. : But, where the appellant has ceased to be a

volunteer, do you contend that even then he is precluded
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1880.
March 12.

by the Act and the Articles of War from bringing an action

for damages for a sudden dismissal] ? jj'^ ^|;

Baker VB.

The damages sought to be recovered are really the pay saundere.

due to the applicant, and which he would have earned, as

a volunteer. (§§ 12 and 13 Articles of War). There is no

condition that the Pretoria Horse should remain intact as a

separate corps. The appellant has not proved any sub-

stantial damage. He was offered suitable service in another

corps. This he declined to accept. {Mayne on Damages,

p. 8, 3rd edn., pp. 53, 117, and 191.) The appellant, if

entitled to any damages, can at most recover the actual loss

sustained.

Rollard, in reply : The respondent noted no appeal on the

exception of non-jurisdiction, which was decided against

him in the Court below. He cannot, therefore, now raise it

on appeal. (§ 151, Grondwet; 3, Menz. 366.) The appellant,

being no longer a volunteer, is not bound by the Mutiny

Act and the Articles of War. He cannot avail himself of

the remedies given to soldiers by these enactments. His

only remedy is to sue in a court of law.

Gur. adv. vult.

Postea (July 8th).

KoTZE, J. : It was objected in the Court below that the

ordinary legal tribunals of this territory have no jurisdiction

in the present case, and that appellant's remedy was by

petition to the Secretary of State for War. A decision of

the Cape Supreme Court, in Sands vs. Cooper (3, Menz. Rep.),

was cited in support of the plea to the jurisdiction. The

Landdrost over-ruled the objection, holding (and, in my
opinion, correctly) that the decision in Sands vs. Cooper did

not apply to the present case. After hearing the evidence,

he gave judgment for defendant (now respondent), on the

ground, apparently, that no special or substantial damage

was proved or sustained by appellant.

A very important question was raised in this appeal

—

viz., whether the ordinary Courts of Law in this Province

have jurisdiction to entertain an action for loss of servip?

M 2
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Mwd?i2. brought by a volunteer whose corps has been disbanded

July ^s!
before expiration of the time up to which he had engaged

BakwTB. to serve. The general rule of the common law is, that the

servant, or employe, has a right of action against the

master, or employer, if the latter prematurely, and without

any misconduct of the former, terminates the relation sub-

sisting between them. It is incumbent upon the re-

spondent to show that this ordinary right, given by the

common law, has been taken away in the present instance

by some legislative enactment, or other instrument

having the force of law. In Dawhins vs. Lord Paulet

(L. B. 6, Q. B.J, a case which, to a great extent, turned

upon the 12th section of the Articles of War, Lord Chief

Justice Oockburn, in the course of an able and eminently

constitutional judgment, says :
—"But whatever may be the

right view of this matter with reference to considerations

of policy, a grave question appears to me to present itself

as to how far a court of law is warranted, in the absence of

positive law or previous decision, in refusing redress in a

case of admitted wrong, and in which the right of action

would otherwise be undoubted^ simply because on grounds

of public convenience the action as between the partic lar

parties ought not to be allowed.'' The onus now lies upon

the respondent to satisfy me that the appellant cannot

exercise a right of acirion given to every servant by the

common law. To shew that the action would not lie,-

several sections of the Mutiny Act and Articles of War were

cited. It is not necessary to refer to them all, and I will

confine myself entirely to section 4 of the Mutiny Act and

the 13th section of the Articles of War. It may be doubt-

ful whether the appellant, when he joined the Pretoria

Horse, became a soldier within the meaning of the 4th sec-

tion of the Mutiny Act. I wish to guard myself against

expressing any opinion on this point, and will, for my pre-

sent purpose, assume that the appellant did come under

the 4th section of the Act. If so, then the Articles of War
applied to him while the character of soldier attached to

him. Now, section 13 of the Articles of War, which is the

only article relied on to which I need refer, provides:
—"If

a non-commissioned officer or soldier shall think himself

wronged in any way affecting his pay or clothing by his
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captain, or oUi'^y officer commanding the troop or coiii/'ony to Maro^'Ta

which he belongs, he is to complain thereof to the command- j„,'^ ^|;

ing officer of the regiment, who is hereby required to sum- Bak^7vB.

mon a regimental court of enquiiy, for the purpose of

determining whether such complaint is just; from the

decision of which court of enquiry either party may, if he

thinks himself still aggrieved, appeal to a General Court

Martial; and such court shiU hear and determine the merits

of the appeal, and after determining the same, and after

allowing the appellant to shew cause to the contrary, by

himself and by witnesses, if any, may either confirm

the appeal or dismiss it without more, or may, if it

shall think fit, pronounce such appeal groundless and

vexatious, and may thereupon sentence such appellant to

such punishment as a General Court Martial is competent

to award." It is clear this article has not the effect in the

present case of precluding the appellant from bringing his

action. .The ai'ticle just quoted contemplates the case where

the relation of soldier and officer is still existing. In the

present instance the military relation was put an end to by

the disbandment of the corps to which appellant belonged.

Where is the remedy which the Section provides ? How
can the appellant apply to the commanding officer of the

regiment when the regiment no longer exists ? and how,

therefore, shall the regimental court of enquiry be consti-

tuted ? Again, how can there be an appeal to a General

Court Martial from a regimental court, when the regiment

is not in esse ? and how can the power of punishing a vexa-

tious appellant be enforced ? Moreover, the appellant does

not complain of any wrong done him by his own captain or

other officer commanding the troop to which he belonged

;

he complains of the prematurj dismissal of his corps by

direction of the Commandant of the Transvaal. It is

manifest Article 1 3 has no application here, even assuming

that it would have held while the corps known as the Pre-

toria Horse was still intact. The machinery provided by

the article for redress no longer exists, and the common

law right, if it was ever taken away, revives and can be en-

forced by action in a court of justice. The objection to the

jurisdiction of the courts of law to determine the present

case cannot be sustained, and I must hold with the Land-
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IBfld.

Msr^h 12.

„ 13.

July 8.

Baker Vfl.

Saunders.

drost ttat tte action well lay. The only other point is the

amount to which the plaintiff (now appellant) may be enti-

tled. On this part of the case, judgment was given in

favour of the respondent (defendant below) ; but although

I agree with the Landdrost for the reasons stated by hinij

that no special or substantial damage has been provedj it is

clear the appellant is entitled to some, even if it be but

nominal, damages. Under all the circumstances of the case,

considering the appellant could have obtained immediate

employment in some other volunteer corps, which he refused

to accept when offered him, I think he should riot be allowed

more than one day's pay, i.e., five shillings. The judgment

of the Court below must, accordingly, be varied into one

for the plaintiff (now appellant) for five shillings, each party

to pay his own costs. There will be no order as to costs of

this appeal.

Van Bedin vs. Kiestein.

1880.

Ma7 14.

Sept. 9.

Van Eeden i

Eirstein.

Action by Married Woman.—Exception.

The general rule of Roman-Dutch Law is that a married

woman must, in law, proceed by, or with, the assistance

of her husband. Where, therefore, the plaintiff, a

married woman, sued, as executrix of her first husband's

estate, for money duo to the estate, without the assistance

of her second husband; Held, upon exception to the sum-

mons, tlia,t the exception was well taken.

Action by Cornelia Carolina Christina Petronella van

Beden, born Van Tender (widow of the late Antonie

Johannes Gronum), " as well in her capacity as executrix

testamentary of the estate of her late husband, Antonie

Johannes Gronum, as for herself, &c.," for the recovery

from the defendant of certain sums of money, amounting

in all to £563 12s. 3d., collected by the defendant on behalf

of the estate of the late A. J. Gronum, and the further

sum of £223, being money advanced to the defendant by

the said estate.
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The defendant took the following exception :
" That the ^]^\^_

plaintiffj having married again in communitj of property hop^s-

one Van Eeden^ cannot sue as executrix of her first husband,

A. J. Grronum, without the assistance of her said second

husband^ Van Eeden." The defendant then pleaded : Ist,

That he had only collected £299 12s. 6d., and not

£563 12s. 3d., as alleged in the summons ; 2nd, That a

settlement had been effected as to the amount of £223.

And he also made claim, in reconvention, for the sum of

£732 8s., as being due to him out of the said estate of

A. J. G-ronum.

The plaintiff' answered that the exception is bad in law,

and joined issue generally on the special pleas and the

claim in reconvention.

The case was tried in the High Court, sitting at Zeerust,

on the 14th May, 1880, when, for the convenience of the

parties and the witnesses, the Court, after counsel had
argued the exception, upon which judgment was reserved,

proceeded to take the evidence of the different witnesses.

Preller, in support of the exception : The plaintiff, having

entered into a second marriage in community of property,

cannot now sue without the assistance of her husband. A
married woman is a minor in law. {Van der Linden, Henry's

edn., p. 94 ; Cunningham andMattinson on Pleading, p. 345.)

If the defendant gain the case, against whom can he

proceed for his costs ? He cannot execute against the joint

estate of the plaintiff and the second husband, for tbe latter

is not a party to the suit. {Broom's Gommeiitarics, p. 123,

oth edn.)

Cooper, contra : The exception is bad. The plaintiff

sues as executrix, and iu that capacity alone. The case is

precisely the same as if she were still a widow. The mere

fact of the existence of the second marriage does not take

away the personal trust of the plaintiff as executrix of her

first husband's estate. The second husband is a stranger

to that estate. (See § 43 of the Orphan Laiv.)

Cur. adv. vult.

Postea.
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Mi^i4. KoTZEj J. : The action in this case is brought by Mrs.
Sept^g.

Yg^jj ggfjen^ {t^ }^ej. capacity as executrix testamentary of the

^'KSteS/"' estate of her first husband^ A. J. Grronunij for moneys due

to the estate by defendant, who was employed by her as

auctioneer to sell the assets of the estate, and also to collect

debts due to the same. An exception was raised by the

defendant that Mrs. Van Eeden, as executrix of the estate

of her first husband, could not come into Court and sue the

defendant unassisted by her second husband. The case

came before me at Zeerust in May last, when I reserved

judgment on this exception, and directed the trial to pro-

ceed, as the parties were ready with their witnesses, and

time and expense would thereby be saved No direct

authority was cited by counsel in support of this exception,

but, on reference to Voet 5-1-15, it is clear the exception

must be upheld. The general rule of our law is that a

married woman, being a minor, has no persona standi in

judicio, and must in law proceed by, or with the assistance

of, her husband. To this rule only three exceptions are

admitted, viz., 1st, in the case of married women carrying

on a public trade in regard to all transactions connected

with such trade; 2nd, where a woman married by ante-

nuptial contract has reserved to herself the free administra-

tion of her separate property ; and 3rd, in a suit by the

wife against the husband fV. d. Linden, Judicieel Pradyk,

1, 8, § 3.) Voct, in the passage above cited, differs from

the general opinion of our text writers, and holds that, even

if a woman be a public trader, she cannot sue in her own

name unassisted by her husband, for it does not follow from

her power to administrate and contract, that therefore she

is also entitled to sue in her own name. I have been unable

to find a single Roman-Dutch authority giving a married

woman the right to appear in a civil suit unassisted by her

husband, in any but the three exceptions above enumerated.

I have no hesitation, therefore, in holding with Voet, who

puts the very case, that Mrs. Van Eeden cannot, as execu-

trix of her deceased first husband's estate, sue for any

money due to the estate, except by, or through, her second

husband. The exception must, therefore, be sustained with

costs. I have accordingly directed the Registrar to amend

the summons, and the summons having now been amended,
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I will proceed to deal with the merits of the case. The mI^h.
plaintiff sues for recovery of three several sums from the Sept^D.

defendant^ viz., £153 15s. lld.j being balance due on sale; ^"KtatdS.^^"

£563 12s. Sd.j being moneys collected by dafendant on

behalf of the estate, and £223, being moneys due by the

defendant on certain three promissory notes. The defen-

dant in reconvention claims £732 8s. After considering

the evidence, I find the following amounts in favour of the

plaintiff, viz., the sum of £717 8s. 6d.j as shewn in the ac-

count A annexed to the summons, and further £163 on the

three promissory notes, for the defendant's oath that he

paid off £60 stands uncontradicted. In favour of the de-

fendant I find the following amounts: £107 10s., £114,

£11 9s. 6d., £15 Is. 9d., £8 17s., £7 18s., and £223 10s. 6d.,

being auctioneer's commission as per liquidation account

approved by the Orplian Master. The defendant has not

claimed or proved anything for collecting moneys due to

the estate, -and I am afraid that § 13 of the Wees Wet, now
that the liquidation account has been confirmed by the

Orphan Master, will prevent him from claiming anything

on that account out of the estate. He has, however, his

remedy, if any, against the executrix personally, who

employed him. The result is, that deducting the items in

favour of the defendant from the amount claimed in the

summons, there must be judgment for the plaintiff for

£392 Is. 9d., with costs.

POTCHEFSTEOOM MtJNICIPALITY VS. CaMEEON AND ShEPSTONE.

*

Law No. 5, 1870, § 8.

—

Secretary to Government.—
Exce2>tion.

The plaintiffs brought an action against C. for cancellation

of a notice ofpuUieation of a diagram of a certain water-

course, and for an order that the diagram should not

he approved hy the Government and issued to 0. They

joined the Secretary to Government as co-defendant in

the action. Upon exception that the summons disclosed

no right of action against the Secretary to Government

;

Held that the exception was well-foimded.
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16^.
March 2S.

Potcheffitroom
Municipality vs.

Shepstoue.

This was an argument on exceptions. The defendant,

Cameron, had caused a diagram to be framed by a surveyor

of a certain water-course, which diagram was published in

the Gazette. The notice of publication was signed by the

Colonial Secretary, the second defendant, and stated that

the said diagram was lying for inspection in the office of

the Surveyor-General, in terms of Law No. 5, 1870, § 8.

The plaintiffs thereupon lodged a protest with the Colonial

Secretary against the passing and issue of the said diagram,

on the ground that the water-course in question was their

property. The plaintiffs now sued the first defendant,

Cameron, in an action for the setting aside of the said

notice, and an order that the diagram shall not be approved

and issued. They further joined the second-named de-

fendant in the action, and prayed that, in his capacity of

Colonial Secretary, he may be ordered to cancel the said

notice, and not to issue the diagram under Law No.

5, 1870.

The second-named defendant N.O. took exception to the

plaintiffs' summons, " That the same is bad in law, on the

ground that the acts, matters, and things alleged to have

been done by the said seeond-named defendant do not

disclose or give rise to any right of action on the part of

the plaintiffs."

Morcom (Attorney-G-eneral), in support of the exception:

The summons discloses no ground of action against the

Colonial Secretary. This is the first attempt to make the

Government a party to a suit where protest has been

lodged against a published diagram. The action lies en-

tirely between the plaintiffs and the defendant Cameron.

The duties of the Colonial Secretary with reference to pub-

lication of notice of a diagram are merely ministerial. The

proper course to be adopted is prescribed by § 8 of Law
No. 5, 1870.

Hollard, contra : Where a wrong is done, there is a

remedy. The Secretary to Government ought not to have

published the notice. He should first have satisfied himself

that the diagram contained an indorsement by the Surveyor-

General that everything was in order. This is not the case.
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Law No. 5, 1870, does not speak of wator-courses. No
publication of a diagram of a water-course can take place March •_>:).

'otchefstrouii

unicipality '

Shepstone.

18^1
larch 2

under that law. Potchefstioum
Municipality vs.

The CoTJET upheld the exception, with costs.

CURATOK OF MaRAIs' BsTATB VS. WoODBINB ClOETE.

Gommission de bene esse.

Commission de bene esse granted, where the application

was for the examination of two witnesses, who were

named, and any other witnesses that may he produced

by either party to the suit.

1880.

March 23.
Application for a commission de bene esse to examine

Egbert J. Koch, Johan P. Koch, and any other witnesses curltors of

that may be produced by either party in the above case at If^^oodbine"

Durban, Natal.

The Court granted an order as prayed, and appointed

the Resident Magistrate at Durban Commissioner.

Cloete.

The Queen vs. Hekbst.

Theft.—Bringing Stolen Property into the Transvaal.

Where the prisoner had stohn cattle beyond the Transvaal

boundary, and brought them into the Transvaal; Held

that an indictment for theft lay against him.

The prisoner, Andries Herbst, was indicted for theft of isso.

cattle before the High Court sitting at M. W. Stroom. The ^%'

indictment set forth that the theft was committed on the Tho^^ueen vs.

farm of Jan Dekker, in the district of Utrecht.

Keet, before the prisoner was called on to plead, took the
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April"?.
exception that the Court had uo jurisdiction to try the case,

" ^
' inasmuch as the crime, if any, was committed on the Zulu-

^^^rt™/"' l^-iid side of the boundary line, and not wit'.iia the Territory

of the Transvaal.

The CouET intimated that if it could be shewn that the

cattle, which it is alleged the prisoner had stolen, were

brought by him into the Transvaal, the Court would have

jurisdiction.

Roth, for the Crown, was prepared to prove this.

The Court then ruled that the prisoner must plead to the

indictment, and if it were not proved that the cattle had

been brought into the Transvaal, the prisoner's counsel

could at a later stage urge the objection again.

Evidence was then led on behalf of the Crown to shew

the crime was committed in the Transvaal; whereas the

evidence for the prisoner was to the effect that the cattle

were taken on the Zululand side of the boundary line. It

was, however, proved that the cattle hnd been brought by

the prisoner into the district of Utrecht within the Trans-

vaal.

The Court held that the objection to the jurisdiction

could not be sustained, for even assuming that the cattle

alleged to have been stolen were obtained by the pi-isoner

beyond the Transvaal border, he, being a Transvaal subject,

brought the cattle into the district of Utrecht, within the

Territory of the Transvaal. Accordingly, as theft is a con-

tinuous crime under the Roman-Dutch law, an indictment

for theft will lie against the prisoner. {Vido The Queen vs.

Philandej- Jacobs, Biich. Rep., 1876, p. 171).

The JuEY then upon the evidence convicted the prisoner.
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The Queen vs. Botha.

Postponement of Criminal Trial.—Non-appearance of

Witnesses.

Where a criminal trial for robbery was postponed, on the

ground of absence of material witnesses, to the following

session of the Court, and the Crown did not proceed with

the case at such following session, the Court ordered the

accused to be discharged from further prosecution, and

the bail bond executed by them to be cancelled.

Kl&ijn, for tlie accused, father aud soiij wlio had bean

indicted for robbery at the last sitting of the High Court

at Potchefstroom (see anie,'p. 145), moved upon petition Botha?
^°'

for their release. The Crown had not taken any further

steps in the matter, and the native witnesses, on account of

whose absence the trial had been postponed, were still absent,

and could not be found.

The Court, regard being had to §§70 and 95 of the

Grim. Procedure, ordered the accused to be discharged, and

the bail bond executed by them to be cancelled.

1880.
May 25.

Ex parte Russell.

Venia^talis.

An application fur an order of venia sdtsitia must be supported

by a certificate from the magistrate of the applicant's

domicile.

Application for an order of venla cetatis. The applicant isso.

set forth in her petition that she had been appointed ex- --
'

'
T . , , ij Ex parte BuBsell.

ecutrix under the will of her father, and is twenty years old.

Preller, in support of the application.

The Court ruled that in support of the application there

must be a proper certificate from the magistrate of the
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u^%^, place of applicant's domicilej as prescribed by Van der

Ki psrtTKuaBeii. 1 'indoUj and gave leave to mention the matter again on a

future day.

Ex parte He Haet.

Curator ad litem appointed to an alleged lunatic.

1880. Application for the appointment of a curator ad litem to

—- „ one H. C. De Hart, the husband of the petitioner, and the
Ei parte Dc Hart.

_

'
_ . .

granting of a summons directed against the said H. C.

De Hart, assisted by his curator, calling upon him to show

cause why he shall not by judgment of the Court be declared

lunatic.

M&intjes, in support of the application.

The CouET appointed Advocate Cloete curator ad litem'

and directed, that the summons be served upon him as

curator to the alleged lunatic.

McHattib vs. Twyceoss.

Inspection of Bank Boohs.

An order for inspection, of hooks in the possession of the

opposite party to a suit will not be granted, where there

is no allegation that leave for inspection had been asked

and refused.

1880. Application to have access to the books of the Pretoria
June 22. * *

_ ^

McHatti 8
Branch of the Cape Commercial Bank. The applicant in

Twycross. jifg petition set forth that he is the defendant in an action

instituted against him by the Bank, and that it is essential

he should have access to the books of the Bank ''containing

the accounts of the firms James, Fox, & Jones; McHattie,

Fox, & Co.; McHattie & Pox; S. Fox; and James & Fox,
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with the said Bank, as the said books contain records of
ju^''^

certain transactions, a correct statement of which it is
MoHttiticvB

necessary for your petitioner to have, in order to make Twyoros«.

good his defence."

Keet, for the applicant. The action by the Bank is to

have McHattie declared a partner of the firms named in his

petition, and as such, liable to the Bank in large sums of

money. To disprove the case of the Bank, inspection of

the Bank books is absolutely necessary.

Ford, with him Innes, for the respondent. The applica-

tion is ill-advised. The Bank has not been asked to allow

inspection of the books.

De Wet, C. J. : There is no allegation that application

was made to the Bank to inspect the books, and that such

request was refused. The application must be dismissed

with costs.

Ex parte De Pass and Hamilton.

Where, in a provisional case, a Deputy Sheriff has not made

his return in time, the proper course is for the Sheriff to

inform the Guurt thereof.

Summons for provisional sentence had been issued by
3^^\2.

applicants against the defendant, Schnell, returnable this
j,, parTTce p»bs

day (24th June). The defendant resided in the district of ''^^ Hamiitoii.

Zoutpaasberg, and the Sheriff had not yet received any

return from his deputy.

Cooper moved that the return day of the summons may,

under the circumstances, be extended.

The CouET granted the application, and intimated that

the better course would be, where the Deputy Sheriff had

not made his return in time, for the Sheriff to inform the

Court thereof, and that no application by counsel was

necessary.
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Welsh vs. BernhabDj CohbNj & Co.

Carrier.—Damage to Goods in transitu.

In the ahsence of anything manifasting a contrary intention

on the part of the vendor, delivery to the carrier is de-

livery to the vendee.

Where goods are loaded on his wagon in good ordir and con-

dition, a carrier ii only liable for the actual damage

done to such goods in transitu, and cannot he compelled

hy the consignees to take over the damaged goods at cost

price.

1880. On the 7tli April, 1830, the plaintiff, a carrier, loaded up
Jum29.

certain goods and merchandise at the stores of Eandles

^hw^/cih^n!" Brothers & Hudson, Durban, Natal, and signed the usual

way-bill, by which he acknowledged to have received the

goods and merchandise in good order and condition, and

undertook to deliver them, in the like good order and condi-

tion, at the stores of Bernhard, Cohen, & Co., of Pretoria.

Among the goods loaded up on the plaintiff's wagons were

certain five bales of cotton blankets, four of which bales were

damaged in transitu. On the 14th May the goods were

delivered at the stores of Bernhard, Cohen, & Co., the de-

fendants, who, on discovering that the four bales of blankets

had been damaged, refused to receive the same, and re-

quired the plaintiff to take over the damaged bales at cost

price. This the plaintiff declined to do, but intimated his

willingness to pay for the actual damage done to the bales.

The plaintiff had the damage done to the bales surveyed by

two competent persons, who assessed the damage at £1 10s.,

and he then instituted an action for the full amount of

carriage, £172 10s., less the sum of £1 10s., being the

amount of damage done to the four bales. The defendants

pleaded a tender, being the amount of carriage, less the

sum of £63 2s. 6d., the cost price of the four damaged

bales of blankets.

Ford; for the plaintiff, contended that the property in the
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1880.
June 29.

bales being in defendants, they were merely entitled to the

actual damage caused to their property m transitu. Mayne ^g,,,j ^^ ^^^^,

on Damages, p. 8, p. 25, (3rd edn.)
hard. Cohen,

antl C6.

Keet, with him Cloete, for the defendants, argued that as

they were wholesale dealers damaged bales of blankets were

useless to them. The sale of the bales, as such, had been

spoilt by the damage done. There was, therefore, nothing

unreasonable on the part of defendants, who claimed the

right of forcing the carrier to take over the damaged bales

at invoice price.

The Couet (De Wet, C. J., and Kotze, J.,) held that, in

the absence of a contrary intention on the part of the

vendors, delivery to the carrier is delivery to the vendees.

The defendants cannot compel the plaintiff, as carrier, if he

be unwilling, to take over the damaged goods, but are only

entitled to charge him with the actual damage done to

goods in transitu.

Judgment was accordingly given in favour of the plain-

tiff for the amount of carriage claimed, less £1 10s., the

amount of damage sustained.

Van Beeda vs. Johnstone.

CoLQUHOTJN vs. Beits.

GrREEN VS. GiBAUD.

Attorney's Fees.—Law No. 2, 1871, § 13.

Notwithstanding the High Court Proclamation of 18th May,

1877, an attorney practising in the Landdrost Court is

entitled to his fees as fixed by Law No. 2, 1871, § 13.

The above cases were appeals from the decision of the

Landdrost of Pretoria. The point for decision was, whether

an attorney of the High Court, practising in the Landdrost

Court, is entitled to fees as fixed by Law No. 2 of 1871,

§ 13, or can only charge agent's fees for work done in the

Landdrost Court ?

1880.

July 1

„ S.

Van Breda vs.

Johnstone.
Colquhoun vs.

Brits.

Oreen y^:

Gibanjf
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1880.
July 1.

» 8.

Van Bieda vs.

JohnBtone.
ColquhooD Ti.

BritB.

Green vs.

dibaud.

Ked, with him Preller, for the appellants.

Morcoin (Attorney-General), for the respondents.

Posfea (July 8th).

De WeTj C. J. : These are appeals from the decision of

the Landdrost in the matter of attorneys of the High Court

practising as agents in the Landdrost Court. Before the

establishment of the present High Court of the Transvaal,

on the 18th of May, 1877, there existed in this Province

three courts, viz., the Hooge Geregtshof, or High Court,

the Court of Landdrost and Heemraden, and the Court of

Landdrost. By the Law No. 2 of 1?71, the then Volksraad

legislated and declared that there should be a separate scale

of fees for attorneys practising before the Hooge Geregts-

hof and for agents practising in the Lower Courts. Schedule

13 of that Law is headed " Toelage aan Procureurs voor

het Hooge Geregtshof practiseerende." Schedule 14 is

headed " Toelage aan Agenten voor de Laagere Geregts-

hoven." By resolution of the Volksraad, Art. 151, dated

the 11th June, 1873, the words "voor het Hooge Geregts-

hof practiseerende " were expunged, and the scale of fees

for attorneys was made to apply to all Courts, viz., the

Hooge Geregtshof, the Court of Landdrost and Heemraden,

and the Court of Landdrost. Thus, before the establish-

ment of the present High Court, an attorney could claim fees

for work performed in the Landdrost Court under schedule

13. On the 18th May, 1877, the present High Court was

established by proclamation, confirmed by order in Council.

The High Coui t thus created was to have jurisdiction in all

cases above the jurisdiction of the Landdrost Court. It

has the same jurisdiction which was enjoyed by the old

Hooge Geregtshof and Court of Landdrost and Heemraden

prior to the 18th May, 1877. Under the provision of the

Proclamation already alluded to, "the present High, Court

has approved, enrolled, and admitted as advocates and

attorneys of the Court, those advocates and attorneys who

had practised in the Courts which were in existence prior

to the date of such Proclamation, and also those persons

yrho have been found qualified to act as advopatea . and
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attorneys since the Proclamation. Upon carefully perusing

the Proclamation I cannot discover anything which takes

away from the attorneys who formerly practised, and who
now practise in the Landdrost Court, the right to charge

their fees as provided for under the 13th schedule.

Neither the Proclamation establishing the High Court,

nor the High Court Rules, as at present framed, say any-

thing respecting the fees chargeable in the Landdrost

Court. To hold, therefore, that the right existing at the

time the Landdrost Court was in existence, of charging

fees in that Court, under Schedule 13, is taken away by the

Proclamation, is to import into that Proclamation and our

Rules of Court that which is not to be found in them. It

has been argued by the Attorney-General that in the Colony

of the Cape of Good Hope, an attorney, when he appears in

the Magistrate's Court, is not entitled to claim more than

an agent for work performed and services rendered in such

Court ; but it must be remembered that it was by no rule

of the Supreme Court this was brought about. An attor-

ney of the Supreme Court, when he appears in the Magis-

trate's Court, appears as agent, and is only entitled to an

. agent's fees, by virtue of section 41, Act 20, 1856. If, as I

'\ think, and I hold it to be a sound principle, that an attor-

ney of the High Court practising in the Landdrost Court,

ought not to be on a different footing from an agent prac-

' tising in such Court, it will be for the Legislature to pass a

^
measure similar to that passed by the Legislature of the

Cape Colony; but until the repeal of schedule 13, I am of

', opinion that for the purposes of this case all attorneys ad-

mitted to practise in this Court, and as such practising in

:
; the Landdrost Courts—no matter whether such attorneys

' have practised as attorneys in the old Law Courts or have
" only commenced their practice as attorneys in the present

High Court—are entitled to charge fees in accordance with

what is laid down in Schedule 13. The taxation in this

case must, therefore, be amended. As this, to all intents

and purposes, is merely a test case, no order will be made

as to costs.

1880.
July 1.

„ 8.

Van Breda vs.

Johnstone.
Colquhoun Ts.

Brits.

Green vs.

Gibaud.

KoTZE, J. : The main question we are called upon to

decide in these appeals is, whether an attornejy is entitled
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1880.

July 1.

„ 8.

Van Breda vs.

Johnstone.
Golqnhoun vs.

Brits.

Green vs.

Gibaud.

of 1-ight to have his Bill of Costs, for work done in the

Landdrost Court, taxed by the officer of that Court accord-

ing to the scale of fees provided by § 13 of Law No. 5 of

1871 ? It has been argued that an attorney, when he ap-

pears in the Landdrost Court, cannot charge more than an

agent practising in that Court. I admit this would be a

just and sound principle, but we have to deal with the

local law on the subject, and must interpret and enforce

the law as we find it. By the Law No. i, of 1871, § 13, a

particular scale of fees was allowed to attorneys practising

in the old High Court of Justice, and a separate scale of

fees is, by § 14, allowed to agents practising in the Lower

Courts. The law, therefore, not only draws a distinctioD

between the two classes of practitioners, but it also follows

that an attorney could not claim the right of having his

bill taxed for work in the Landdrost Court according to

the scale allowed by § 13, which, at that time, only applied

to attorneys practising in the old High Court!, In 1873,

however, the Legislature provided that the scale of fees

prescribed by § 13 of the Act of 1871 should be the tariff

for attorneys practising in any Court, including, therefore,

the CourJ} of Landdrost. It was accordingly the undoubted

right of an attorney before the present High Court was

established by Proclamation of 18th May, 1877, to have his

bill taxed for work done in the Landdi-'ost Court according

to thie tariff under section 13, and not according to the

scale allowed to agents under § 14. Now, it is contended

that the High Court Proclamation and the Rules of Court,

framed by myself as sole judge, and approved by the Ad-

ministrator under the Proclamation, have deprived ah

attorney of the right which he formerly possessed. It is

said that the attorneys of the Republic, having been ad-

mitted by this Court, have now a much higher status, and

as Rule 86 provides that no attorney of the High Court can

receive payment either in whole or in part of his bill of

costs, unless it has first been taxed by the Master, on pain

of suspension or striking off the Roll, it follows that the

Proclamation establishing the Court, and the subsequent

Rule framed under it, have worked a repeal of the local law,

consequently an attorney cannot claim fees for work done

in the Landdrost Court under & 13 of the Act of 1871, a?
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amended by the Legislature in 1873. Ifc is not now neces-

sary to decide whether, regard being had to the Annexation

Proclamation, which has a binding legal effect fCampbell

vs. Hall, Gowp. Bep.J, the local law can be altered by a

subsequent Proclamation and Rule of Court framed under

it. This point does not arise in this case. The simple

question is, what is the proper scale of fees according to

which an attorney's bill of costs is to be taxed for work;

done in the Landdrost Courb ? The present High Court

was established to try cases above the jurisdiction of the

Court of Landdrost, and it enjoys practically the same

jurisdiction which was exercised by the old High Court of

Justice, and the Court of Landdrost and Heemraden, before

annexation. Now by what process of reasoning can it be

maintained that the HigTi Court Proclamation and 86th

Eule of Court have deprived an attorney of the right which

he possessed under the local law when conducting a case

in the Court of Landdrost ? To hold that the Proclamation

and Rules of Court, which professedly regulate the position

of attorneys only in so far as the High Court is concerned,

have taken away this right, is to import into those instru-

ments what they do not contain, for the Proclamation and

Rules do not in any way bear on the rights and duties of

attorneys when practising in the Court of Landdrost. The

right of an attorney to have his bill taxed by the Registrar

of the Landdrost Court in accordance with the scale fixed

by the Statute Law of the country is in no way affected by

the High Court Proclamation and the Rules of Court.

They are wholly beside the question. The argument against

the attorney on this point amounts to a meve petitio principii.

]^uch was said at the Bar about expediency, policy, and

equity, in connection with the relative positions of attorney

ajid agent practising in the Lower Court, and some sound

principles were set forth with considerable ability. But

these are matters which we cannot entertain in the present,

i;jstance. Judieis est jus dicere sed non oare, and in my.

opinion the Bills of Costs in question must be taxed in

accordance with the scale fixed by § 13 of the Act of 1871.

A minor point was urged upon us, that the attorney in the

present case was admitted after the establishment of the

High Court, and that consequently he cannot claim the

18SU.
July 1.

„ a

Van Breda vn.
' Johnstone.
Colquhonu vr.

Brits.

Glreen vp.

Gibaud.
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Green vs.

Gibaud.
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privilege allowed to attorneys of the Republic. But as ad-

mission by the High Court simply confers the status of

attorney, but does not regulate the rights incident to the

status so far as the Court of Landdrost is concernedj it is

clear that, in respect to the question of taxation in the

Lower Court, no distinction can be drawn between attorneys

admitted before and after the annexation. The Act No. 1,

of 1874, § 1, as amended by the Volksraad, in June, 1876,

has no application in the present cases.

Appeals allowed accordingly. The taxation to be made

under § 13 of the Act of 1 871. No order as to costs.

TwTCRoss VS. McHattib.

1880.

July 8.

Twycross vs.

McHattie.

Bute VII.—Arrest.—Peregrinus.

Where an alleged debtor, a peregrinus, was about to depart

from Pretoria to another jjI ice within the jurisdiction of

the Court, and had been arrested under Rule VII. j Held

that he was in the same position as an incola, and not

having any present intention of leaving the jurisdiction,

the Court set asldd his arrest with costs.

The applicant had been arrested at the instance of respon-

dent under a writ of arrest issued by the Registrar in terms

of Rule VII. The affidavit of McHattie, upon which the

arrest was granted, set forth that Twycross was inspector

and auditor of the Cape Commercial Bank, and as such

domiciled in Capetown ; that Trycross had packed up and

removed all his luggage, given up his room at the European

Hotel, and taken his passage by coach to Potchefstroom,

with the intention, as defendant verily believed, of pro-

ceeding to Capetown and removing himself beyond the

jurisdiction of the Court, thus defeating defendant in an

action for damages, which had accrued to him against the

said Twycross. On the 3rd July, an hour before the coach

started for Potchefstroom, the applicant was arrested by

the Sheriff and held to bail in the sum of £10,000. A day



199

or two before the arrest, the applicant had stated his inten- ji^%.
tion of proceeding to Lydenburg with the view of inspecting " ^

°'

the branch of the Commercial Bank at that place. The ^McnSr"
affidavit of Twycross set forth that he was one of the

curators of the sequestrated estate of James & Fox, of Pre-

toria, and that he was proceeding to Potchefstroom for the

purpose of inspecting the branch of the Bank in that town,

and for no other reason, with the intention of returning to

Pretoria after the lapse of about three weeks.

Goopur, with him Ford, for the applicant. There was no

intention on the pnrt of Twycross to leave the country. He
was merely proceeding to Potchefstroom, within the jurisdic-

tion of the Court, for a short time, intending to return to

Pretoria. Norden vs. Sutherland, 3 Menz., 133.

Keet, with him Prellvr and Oloete, for the respondent.

The preparations for applicant's departure for Potchef-

stroom were sufficient to justify the belief that he intended

to return to Capetown, beyond the jurisdiction of the Court.

The applicant is a peregrinus, having no property in the

Transvaal, and could at any moment have proceeded from

Potchefstroom to the Cape Colony. The statement of

Twycross that he was about to proceed to Lydenburg, when

in reality it was his intention to go to Potchefstroom, is a

suspicious circumstance, and shews that he contemplated

leaving the jurisdiction. Van der Linden (Henry's edn.),

p. 430 ; Van Leeuwen (Koman Dutch Law), V., 7, 2.

Cooper, in reply : The Rule of Court draws no distinction

between an incola and a peregrinus.

Postea.

• De Wet, C. J. : Under Rule VII., a peregrinus is in the

same position as an incola, and, in order to arrest him, it

must be shewn that he intends immediately leaving the

Territory. The affidavits fail to establish this; on the

contrary, the alleged debtor was merely about to depart

from Pretoria to another place within our jurisdiction.

(The Chief Justice referred to Van der Linden, p. 430;

the 7th Rule of Court ; Pechius de Jure Sistendi, cap. 4, §
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ju^V ^' Erskine's Institutes, hk. I, tit. 2; 22 ct in notisj Norden
" ^"' vs. Sutherland, 3 ilfejiz. -Bep^

TwycroBS vs.

McHattie.
Arrest set aside with costs.

Celliers vs. Boshofp.

Judgment against defendants in default.

Action by tlie curator in the estate of the late W. H.

Boshoff for repayment of money and commission by the

defendants. The defendants were in default. The summons

and notice of bar had been served on them personally.

1880. After evidence had been led for the plaintiff.

The CouET gave judgment against the defendants, with
July 22.

Celliers vs.

BQBhofl. costs.

PoTjLTNEy VS. The Mastee.

Fees for consultation between counsel on the same side in an

appeal' case will not he allowed as between party and

party.

Review of taxation in the appeal case of Poultney vs.

Harding. Upon the bill of costs as between party and

party being presented for taxation, the Master refused to

1880. allow the fees charged by appellant's counsel for a con-— sultation which they had together in the interests of their
Poultney vs.

,

./ o
The Master. client.

The CouET ruled that no fee for consultation on brief in

appeal cases can be allowed as between party and party.
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CooPEE VS. Jocks.

Adiation of Inheritance.—Liability of Heir for Debts due by

the Estate.

Where the defendant loas heir in right of his tuife in the

estate of the testator, and gave instructions to sue for
recovm-y of a debt due to the estate, receiving at the

same time an advance of £35 on such debt ; Held, that

he had adialed the inheritance, and was liable for the

debts of the estate.

Action for the recovery of £50 2s. 2d., being the amount is^o.

of a taxed bill of costs, under the following circumstances :
^ug. 5.

Grutgahr, by his last will, appointed his two children his cooper vs. Jocks.

heirs, and left the administration of his estate to the Orphan

Master. On the 26th September, 1875, Grutgahr died,

leaving certain moveables, which realised £23 8s. 6d., and an

acknowledgment of debt for £345, signed by Hershensohnn,

in favour of the testator, as assets in his estate. The de-

fendant, Jocks, was the husband of one of the two daughters

of the testator. He called at different times on the Orphan
Master, and in March, 1876, asked for his inheritance

under the will, and was annoyed that the money due on the

acknowledgment of debt had not yet been obtained from

Hershensohnn. He further desired the Orphan Master to sue

for the recovery of the same, and obtained £35 from the

Orphan Master on account of his share in the amount of

the acknowledgment of debt. The Orphan Master then, on

behalf of Gutgahr's estate, sued Hershensohnn, and obtained

judgment against him for the £345. On appeal this judg-

ment was, however, reversed by the High Court, with costs

against the estate. The plaintiff acted as attoi-ney and

advocate for Hershensohnn, both in the first instance and on

appeal. His bill of costs was taxed by the Master at

£50 2s. 2d. The Orphan Master stated at the trial that

had he not been instructed by defendant to take legal pro-

ceedings, he would, nevertheless, have sued Hershensohnn

for recovery of the £345. It also appeared that, out of the
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jii^ie. ^^^ ®^" ^^-f I'^ing t^6 proceeds of the moveables found in
Aug^5.

^jjg ggtate, there was, after payment of necessary expenses,
Cooper vB.jock». ^ ^^^Y\ balance of £6 Is. 6d left. To this, however, the

defendant had laid no claim, nor had he received any part

thereof.

Ford, with him Cloete, for the plaintiff. The defendant,

as husband of one of the testator's daughters, meddled with

the estate as one of the heirs, and gave instructions to the

Orphan Master to sue Hershensohnn for the recovery of the

£345. In the recovery of this amount the defendant had a

direct interest, and he also accepted £35 on account of his

share in that amount. The defendant has adiated his in-

heritance, and is liable for the debts of the estate. The

bill of costs sued on is a debt for which, therefore, the de-

fendant is responsible. Van der Linden (Henry's edn.),

p. 149; Grotius (Maasdorp's edn.), p. 156} Tennant's

Notary's Manual (4th edn.), pp. 71-2.

Keet, with him Preller, for the defendant, contended that

there was no adiation on the part of Jocks. The £35 was

advanced to him out of the funds of the Orphan Chamber,

and not out of the testator's . estate. The defendant, if

liable at all, can only be such to the extent of his share, or

of the assets in the estate, and not also for the costs which

may be due to the plaintiff.

Ford, in reply, referred to Lybrecht, vol. 2, ch. 6, § 2,

pp. 30-31, § 7, and seq.j Van Ijeeuwen (Rom. Dutch Law),

bk. 3, ch. 10, § 3. The defendant having adiated his share,

is liable for all the debts and charges due by the estate.

Lybrechf, B. Practljcq, vol. 1, p. 89.

Gur. adv. vult.

Postea.

Dk Wet, 0. J.: The evidence shows there was adiation of

his inheritance by the defendant in right of his wife. There

is, however, nothing to prove that the other daughter of

the testator has repudiated her share in the estate, and

consequently the defendant ought not to beTield responsible
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for more than his share of the debt, that is, £25 Is. Id., ,J,^ig_

of the amount sued for, together with costs of suit.
Aug^s.

Cooper vs. Jocks.

COVENTKY BkOTHEKS VS. K1NG8MILL.

Carrier.—Thr-ough Bate.—Transhipment.—Delay in

Delivery.—Damage.

A carrier, who undertakes to convey goods from Durban to

Pretoria, at a through rate, is not, in the absence of any
stipulation to the contrary, 'prevented from transferring

the goods to other wagons in transitu, provided no un-

reasonable delay is thereby caused in the delivery.

A carrier is liable for damage caused by unreasonable delay

in the delivery of goods.

Action for the recovery of £572 14s. 5d., being carriage isso.

at 55s. per cwt. due on four loads of goods and merchandise, '^J 20!

conveyed by plaintiffs from Durban, Natal, and delivei-ed — '

at the stores of defendant in Pretoria. The defendant Brothsrs vs.

pleaded that the plaintiffs agreed to carry the goods at

55s. per cwt., being the through rate to Pretoria ; instead

of which they transferred the loads at Harrismith to other

wagons, thereby causing delay in the transit and loss to

the defendant exceeding the sum of £100. That the rate

of carriage from Durban to Harrismith was 36s. per cwt.,

and from Harrismith to Pretoria 9s. ; the defendant there-

fore tendered the sum of £456 17s. 5d., being carriage at

the rate of 36s. and 9s., as aforesaid, to which alone the

plaintiffs are entitled.

Issue thereon.

On the 18th November, 1878, the plaintiffs received four

loads of goods and merchandise, from Eandles Brothers

& Hudson, Durban, Natal, to be delivered at the stores of

the defendant, in- Pretoria. The way-bills signed by the

EiiigHmill.
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juiy^M. plaintiffs were in the usual form, and by which the plaintiffs,

Aug. ^f! as carriers, undertook to deliver the goods, in good order

co^try and condition, at the stores of the defendant, in Pretoria,

KhigHmiir at 55s.. per cwt. The way-bills contained no stipulation as

to the time within which the goods were to be delivered,

nor that the goods were to be carried through to Pretoria

without transhipment. Owing to rainy weather, and the

bad state of the road, as well as the poor condition of

the plaintiff's oxen, the four loads did not reach Harri-

smith until the end of Decembpr. The usual time for a

wagon to travel from Durban to Harrismith is from 2-5 to

26 days. After remaining at Harrismith eight days, the

four loads were transferred to other wagons, which left

Harrismith on the 7th January, 1879, for Pretoria. Three

of the loads were delivered at the s'jores of the defendant

on the 15th January, but the remaining load, owing to a

breakdown of the wagon on the road, did not arrive until

the 25th January, 1871). It was also proved that, in

November, 1878, the through rate of carriage from Durban

to Pretoria was 55s. per cwt. ; whereas the rate of carriage

from Durban to Harrismith was 36s., and from Harrismith

to Pretoria 9s., per cwt. It further appeared to be a

custom with many carriers, who conveyed goods from

Durban to Pretoria, to tranship at Harrismith, unless there

was a stipulation in the way-bill to the contrary. The

defendant proved that the average time of transit for

through wagons from Durban to Pretoria was from 34

to 35 days, and that, owing to late delivery, he had

sustained damage in the sale of the goods to the amount

of £100.

Oaopcr, with him Ford, for the plaintiffs : The defence

set up has failed. There is no proof that the plaintiffs

undertook to carry the goods through to Pretoria without

any transhipment at Harrismith. The custom is to tranship,

and thereby the consignee is directly benefited ; for, by

sending the goods on in other wagons with fresh oxen,

the delivery is expedited. The through rate obtained by

the carrier renders him responsible all through, whereas

the half-way rate would terminate his liability upon delivery

at Harrismith, There has been no unreasonable delay by
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state of the road must be considered. ^^-^ ^f

Coventry

Preller, with him Gloete, for the defendant. The con- ^Kto^Tmin."'

signers, as agents for the defendant, contracted with the

plaintiffs to convey the goods through from Durban to

Pretoria. To secure regular transit all through, without

the necessary delay caused by transhipment at Harrismith,

a higher or through rate of carriage was agreed upon. By
accepting the through rate, therefore, the plaintiffs bound
themselves not to tranship the goods, although the way-
bill contains no condition to that effect. {Ohitty and Tem-
ple on Garrying, p. 159; Addison on Contracts, p. 164, 7th

edn. ; Buscoe's Nisi Pnua, p. 569, l-lth edn.) There is also

unreasonable delay. The plaintiffs, knowing their oxen to

be in poor condition, nevertheless undertook to carry the

goods, which were 57 days on the road. For this delay in

delivery they are clearly responsible to the consignee.

Cooper, in reply : The way-bills constitute the contract

between the parties, and nothing is said in them about

through carriage, or the time within which delivery at

Pretoria must be made. The goods were delivered within

two months, the distance from Durban to Pretoria being

about 450 miles.

Cur. adv. vult.

Postea (Aug. 5th).

De Wet, C. J. : We think that, in the absence of proof

to the contrary, a carrier undertaking to deliver goods in

Pretoria from Durban, Natal, has the right to transfer the

goods to other wagons in transitu, provided the consignee

is not inconvenienced by unreasonable delay. In the present

instance, as no time was stipulated within which the goods

were to be delivered, the carriers were bound to deliver

within a leasonable time. The plaintiffs have, however,

been guilty of unreasonable delay, to the loss of the

defendant. There will, therefore, be judgment for the

plaintiffs for the carriage they huve earned, at 55s, per cwt.^
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Jui^w. ^^®^ £100, the loss sustained by the defendant; but no

Aug. S.

Coventry
Brothers vb,

KingsmiU.

order as to costs.

Municipality of PoTCHBrsTEooK vs. Cameron.

Law No. 5, 1 870, § 8

—

Puhlication ofa Diagram ofa Water-

course.— Servitude.

The provisions of Law No. 5, 1870, § 8, mt(,st he strictly

observed. Where, therefore, a diagram had been pub-

lished by Government Notice in the Gazette, without any

endorsement by the Surveyor-Gexeral on such diagram;

Held that the notice ofpublication viust be set aside.

Law No. 8, 1 870, § 8, merely refers to diagrams of corporeal

things, tohich can bo surveyed, and not also to incorporeal

things, quae tangi non possint. Where, therefore, a

diagram had been framed by defendant ofa water-course,

running
.
through the land of the plaintiff; Held that

such diagram could not be published for issue and

signature by the Administrator, and must be set aside.

No deviation or extension can be made in a water-course or

aqueduct leithin the limits of the servient tenemeni, htit

the course originally selected and fixed upon must be

adhered to; unless the owner of the servient tenement

consents to the deviation or extension.

1880. (This case was heard on Circuit at Potchefstrootn before
May 28. T?- J. /• T \

„ 29. Jiotze, J
.)

June 1.

Sept. 9.

Municipality o< The defendant Cameron had caused a diagram of a certain

'T'9.''cameron? furrow, Or watcr-course, whichhe claimed as hisjure servitutis,

to be framed by Surveyor H. M. Anderson. This diagram

was published by Government Notice in the Gazette of 30th

September, 1879, under the provisions of Law No. 5, 1870,

§ 8. The plaintiffs, thereupon, lodged a protest against

the approval and issue by the Government of the said

diagram, on the ground that the said furrow was the pro-'
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perty of the Municipality of Potchefstroom, In terms of u^is.
Law No. 5, 1870, the plaintiffs were obliged to make good j„'i„ ^\

their protest by action in a competent Court.
sept^g.

At the trial, it was proved that the furrow, or water-

course, in question was on land vested in the Municipal

Commissioners, the plaintiffs. Evidence was also led on

behalf of the defendant that in 1844 the land through

which the furrow runs belonged to the Grovernment, which

had granted a neighbouring praeditim to one Grobbelaar.

This praedium received its water from the Mooi River by

means of the furrow in question. Grobbelaar subsequently

sold the praedium to Grimbeek, who, in 187P, disposed of

a portion thereof to Cameron, the defendant. It also ap-

peared that the diagram, which Cameron had caused to be

made of the furrow and published in the Gazette, contained

no endorsement of approval by the Surveyor-General, in

terms of Law No. 5, 1870.

Keet, with him Oloete, for the plaintiffs. Cameron has

caused a water-course on plaintiffs' land to be surveyed, and

a diagram thereof framed and published, as if the water-

course were his property. This he had no right to do. The

diagram has no endorsement of approval by the Surveyor-

General, as required by the Act of 1870. No area is given

of the extent of the water-course. Volksraad Besluit, 1 8 Muy,

1870; -Purveyors' Instructions, § 11. The dam and head

of the furrow were moved higher up the Mooi River in

1850. Hence, there can be no servitude by prescription in

the furrow, for a material alteration was made within the

third of a century. Grobbelaar only obtained transfer in

1864 of the land granted to him in 1844. Consequently,

there can be no question of a servitude acquired by pres-

cription, for previous to 18d4 Grobbelaar was merely in

occupation of land still vested in the Government. As two

separate praedia did not exist before 1864, there can be no

prescription of 33 years. Even assuming that Grobbelaar

obtained a grant of this furrow in 1844 from the Govern-

ment, there has been no registration of the servitude, which

can not be recognised as against the plaintiffs, who are third

parties, Vafl^ Leeuwen (Roman Dutch Law), bk. 2^ ch. 19,

Mmiicipality of

Potchefstroom
TS. Cameron.
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Mlf*28. § 2; Steele vs. Thompson, 13 Moo. P. C Ca.j Parhin

jiie^." vs. Titterton,2 Menz., 296. Grobbelaar and Cameron are
sept^9.

^Q^.jj ^gjjjg furrows on land vested in the plaintiffs. The

Potehefstroom main furrow has been cut into three, and this is contrary

to law, for a servitude is indivisible, Voet 8, 6, 6. But there

is no satisfactory evidence that a servitude was really con-

atituted. A servitude can not be presumed. A praedial

servitude, moreover, may be granted to an individual for

life merely, and this may be all that was intended to be

conveyed by the Government to Grobbelaar in 1844.

Hunter's Roman Law, p. 245.

Preller, with him Ford, for the defendant. The fact that

the diagram was published before it was approved of by the

Surveyor-General, does not entitle the plaintiffs to bring

this action. What ground had they for assuming the

Administrator would finally sign and issue the diagram

before its approval by the Surveyox-General ? The grant

to Grobbelaar in 1844 gave him a title to the land. No
Begistry-office existed in those early days of the country's

history. The furrow was granted with the land, and

Grobbelaar always enjoyed the uninterrupted use of it.

The Municipality never objected to this furrow, until

Cameron had it surveyed and the diagram published. It is

clear that so far back as 1844 two separate praedia had

existed, viz., the land granted to Grobbelaar, and the land

remaining in the Government—the former enjoying the

benefit of a water-course through the latter. A servitude

by prescription has, therefore, been established. The head

and dam of the furrow were shifted in 1850, with the con-

sent of the Landdrost, who represented .the Government.

The cutting from the furrow made by Cameron does not

injure the plaintiffs. It is a mere slight variation. Addison

on Torts, p. 298, 5th edn. The defendant can, if he is

entitled to the use of the furrow at all, make a slight devia-

tion on the servient tenement—the property of the plaintiffs,

leading the water on to some other portion of his dominant;

tenement. Addison en Torts, pp. 327-9; Voet 8, 6, 12.

The water-furrow is also used by persons other than the

defendant. There is no evidence that they are not entitled

i»9 to yi?e it. If the Cowrt depkre? agftinst the existence of
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the servitude, these persons, who are not before the Court, isso.T,.,.' May 28.

may be prejudiced in their rights. .. 29.

Sept. 9.

Keet in reply. Muniol^ityoi
Fotchefstroom

Posfea (Sept. 9th).
™-'"""^""-

KoTz6, J. : In this case the Commissioners of the Muni-
cipality of Potchefstroom pray that a Grovernment Notice,

No. 145, of 1879, publishiag a certain diagram, made by
Surveyor Anderson, for and on behalf of the defendant, of

a water-course running through the town lands of Potchef-

stroom, may, together with the said diagram, be cancelled

and set aside. It appears that, in 1878, one Johan Daniel

Grimbeek sold a certain piece of ground, adjoining the land

of the Municipality, to the defendant Cameron. The ground

so sold is portion of the prcediuTn originally granted in

1844, by vote of the adjunct Volksraad at Potchefstroom,

to Johannes Hermanus Grrobbelaar. The original resolution

of the Eaad containing this grant is proved to have been

lost, and secondary evidence is admissible to show the

nature and extent of the grant. The prcedium was given

to Mr. Grobbelaar for services rendered as Landdrost of

Potchefstroom. There was at the time of the grant a

furrow leading water from the Mooi River across Govern-

ment ground (now vested in the Municipal Commissioners),

on to the land granted to and occupied by Grobbelaar.

This furrow is marked Cameron's furrow on the plan or

diagram B, framed by Surveyor Loxton, and, according to •

one of the witnesses, is as old, if not older, than the town

of Potchefstroom. Much was said during the argument on

the point whether a servitude or jus aquceductus was ever

constituted or acquired by prescription in favour of the

land or prcedium granted to Grobbelaar, but in the view I

take of this case it will be unnecessary to enter into this

question. My judgment will proceed on the assumption

that such a servitude does exist. Assuming then that the

land granted to Grobbelaar is entitled to the jus aquceduetus,

and that Cameron by purchase of a portion of this pradium

is also entitled to the servitude (which is not altogether free

from doubt, vide Voet, 8, 4, 13, Gliick 8, § 659, at § 664),

there seem to me to be several reasons why the prayer of

P
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Ma^k *^^ plaintiffs should be granted. In the first place the

3we ^: provisions of § 8, of Law No. 5 of 1870, have not been
Sept^D. complied with. The diagram of Surveyor Anderson of this

pSfstroom water-furrow over Municipal land was not approved by the
vs. Cameron.

guryeyor-General, nor is there any endorsement of approval

by him upon the diagram, as required by law, before pub-

lication of the diagram by Government notice in the Gazette

can take place. The provisions of § 8 must be strictly

observed, for a diagram once signed by the head of the

Government becomes an unimpeachable document, although,

no doubt, under certain circumstances, a diagram so signed

may be set aside by a Court of Law. It was argued that the

plaintiffs were premature with their action, inasmuch as

they had no right to assume that the Administrator would

sign the diagram; and, even if His Excellency did sign the

same, the plaintiffs could then have brought an action to

have the diagram set aside. But, by the law, the plaintiffs

were bound to lodge their protest within three mouths after

publication of the notice, and, having lodged their protest,

they were bound to establish that protest by action in a

competent Court. This is the proper course laid down in

the statute, which the plaintiffs have followed, to enable

them to object to the diagram. The non-endorsement of

approval by the Surveyor-General may be no reason for

setting aside the diagram, which has not been finally signed

and approved by the Administrator, but it certainly is groimd

for setting aside the Government Notice No. 14-3, which can

only be published after an endorsement of approval has

been made on the diagram by the Surveyor-General. Again,

the diagram which has been published is not the diagram

of a farm, erf, or piece of land, the property of ihe defen-

dant, but of a water-course through land vested in the plain-

tiffs. The defendant has, at the most, only a right of

leading water from the Mooi River through this furrow,

the furrow itself—the soil—being the property of the

Municipality fVobt 8, 4, 14; Dig. 8, 5, 4), and, haviug but

a real right, and not the land itself, how can a diagram of

this real right

—

a res incorporalis quce tangi noii possit—be

framed and published under § 8 of Law No. 5, of 1870,

which speaks only of diagrams of certain corporeal things ?

The right cannot possibly be surveyed, although the land
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over which the right is to be exercised may be surveyed,

bat then the diagram represents not the right, but the soil

subject to the right, which is the land of the plaintiffs, and

not of the defendant. How can the Surveyor-G-eneral, by

any possibility, satisfy himself and certify as to the accuracy

of such a diagram ? Section 8 does not contemplate the

case of servitudes at all. Lastly, a portion of the furrow

recently made by Cameron, and marked New Gutting 3-2,

on plan B 1, is on land vested in the Municipality. This is

not clearly shown on the diagram of Mr. Anderson, who
merely surveyed and marked down the aqueduct; but, from

actual inspection, I found such to be the case. No devia-

tion or extension can be made in the furrow within the

limits of the servient tenement, but the course originally

selected and fixed upon must be adhered to (Hig. 8, 1, 9),

unless, indeed, the owner of the servient tenement consents

to the deviation or extension. Upon the above grounds,

the Grovernment Notice No. 145, so far as it relates to the

diagram in question, and the diagram itself, must be can-

celled and set aside. My decision will not prevent Mr.

Cameron, if the portion of land he purchased is likewise

entitled to the servitude, from making a new cutting on his

own land, leading water from the old furrow below the

point marked 2 on the plan B 1. The judgment of the

Court is, therefore, for the plaintiffs with costs.

1880.

May 28.

June
Sept.

Municipality of

Fotchefatroom
TH, Cameron,

Baiilie vs. Hendeiks, Hoffman, & Beowne.

PuUic Stream.—Riparian Proprietor.

The ordinary use of running water is that which is required

for domestic purposes and the support of animal life.

The extraordinary use consists in the application of the

waterfor agricultural purposes, the driving of machinery,

and the like.

If an upper riparian, proprietor, in the exercise of the or-

dinary use, requires all the water in a public stream,

the lower riparian proprietor will have no redress ; hut

2
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the upper proprietor can only exercise his right to the

extraordinary use of the water consistently with a similar

right in the lower proprietor.

jS C^^is °^^® "^^^ ^^^^^ ^* Potchefstroom, before Kotze, J.)

„ £

se'pt.9: The plaintiff, Captain Baillie, as owner of the farm Vijf-

Bauiie TB. Hen- hock on the eastom bank of the Mooi River, a public

and' Browne. ' stream, brought an action for a declaration of rights,

damages, and a perpetual interdict against the defendants,

who are mill-owners, having their mills on the western

bank of the river. These mills are driven by water from

the Mooi River, led in furrows through the land of the

Municipality of Potchefstroom. The plaintiff complained

that, as such mill-owners, the defendants had diverted

nearly all the water in the river at various points above

the plaintiff's dam, to his great loss and damage, amounting

in all to £500. The plaintiff further prayed that the

defendants may, by perpetual interdict, be restrained from

making an unreasonable use of the water. The defendants-

pleaded a general denial. The further facts, so far as

material, appear sufficiently from the judgment below.

Kleyn, with him Gloete, for the plaintiff : The plaintiff,

being a riparian proprietor, has a prior claim to the water

in the Mooi River for domestic use. For the purpose of

irrigation he has at least an equal right with the defendants.

{Heugh vs. Van der Merwe, Buch. Rep., 1874, p. 148j

Addison on Torts, 5th edn., p. 244, p. 297.) The rights of

the plaintiff being established, the defendants have diverted

an unreasonable quantity of water from the river, to the

loss of the plaintiff, whose crops have been seriously

damaged. The plaintiff, moreover, had at different times

no water for domestic use. Under the circumstances, he is

entitled to substantial compensation in damages.

Bushes, iov the defendant, Hendriks : The simple question

is whether an unreasonable use of the water has been made,
to the detriment of the plaintiff. When the plaintiff com-
pleted his water-course, the furrows of all three defendants
already existed. {Heugh vs. Van der Merwe, Buch. Bep.,

1874, p. 154.) There is nothing to show that the pbintiff
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was deprived of the use of the water by any acts of the j^j.
defendant. Hendricks cannot be to blame, for his dam is

|| |
above those of the other two defendants, and yet they have s^9.

sufficient water for their mills. At the plaintiff's dam there SSS^yofl^aSi

is enough water left in the river j but, as he has taken oat

his furrow considerably above the level of the stream, the

water will not flow freely into it. The plaintiff's own"

conduct has therefore produced the loss and damage which

he has sustained. (He further referred to Retief vs. Louie,

Buck. Hep., 1874, Appendix ; Jordann vs. Winhelman,

Buck. Bep., 187^, -p. 79.)

Van EcJc, for Hoffman and Browne, argued that they had

not diverted more water from the river than was required

for their mills. At the point where the furrow of Browne

leaves the river, there is just enough water in it for his

mill, and no more. The reason why water runs to waste

above the mill-wheel is because water escapes from the

furrow of the defendant Hendricks into that of Browne.

The first defendant, therefore, is the wrong-doer. Hoffman

has diverted but a small quantity of water from the river

;

and were it not for waste water, which he catches up from

the furrows above his own, he would not be able to drive

his mill. Damage has been caused to the plaintiif's crops

by hail-storms, and not through any acts of the second and

third defendants.

Kleyih in reply.

Pastea.

KoTZE, J. : This is an action for a declaration of rights,

damages, and a perpetual interdict. The facts of the case

are briefly these. The plaintiff is the owner of the farL,i

Vijfhoek on the Mooi River, a public stream, and also ol

portion of the farm Rietfontein adjoining Vijfhoek. The

defendants are mill-owners on the opposite side of the river,

and lead water from the Mooi River on to their respective

mills by means of furrows through land belonging to the

Municipality of Potchefstroom. The defendants, therefore,

are not riparian proprietors, although for the purpose of

this action I will suppose that as between them and the
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3^1, plaiutiff the same principles of law apply, whicli regulate

;; ll
the user of the water of a public stream by riparian pro-

s^9.
prietors. I desire, however, to express no definite opinion

£ii"!*HoffSlS', on this point. The evidence shows that the defendants

divert water in different furrows from the Mooi River above

the dam and furrow of the plaintiff. In dealing with the

water of a public stream, a distinction must be drawn

between the ordinary and the extraordinary use of water.

The ordinary use of the water by a riparian proprietor is

that which is required for domestic use and the support of

animal life ; the extraordinary use consists in the applica-

tion of the water for agricultural purposes, the driving of

machinery, and the like. If an upper proprietor, on either

side of the river, in the exercise of the ordinary use, requires

all the water in the stream, the lower proprietor will have

no redress ; but the case is different in the exercise of the

extraordinary use of the water, for here an upper proprietor

can only exercise his right to the extraordinary use con-

sistently with a similar right in the lower proprietor. The

defendants, therefore, cannot divert all the water to their

respective mills, if by s" doing the lower proprietor, i.e.,

the plaintiff, is eflfectually deprived of water for irrigation,

&c. It has been satisfactorily proved that all three

defendants have diverted more water out of the river than

they require for their mills, and this they are not entitled

to do. Moreover, even if they have only diverted sufficient

water for their mills, they would still not be justified so to

do if the plaintiff is thereby altogether deprived of water

for irrigating his lands, for so far as the extraordinary use

of the water is concerned the plaintiff has at least an equal

right with the defendants. I am satisfied that if the defen-

dants built proper walls, and had sluice-gates at the head of

their respective furrows, regulating the quantity of water

required, there would be sufficient water left Jn the Mooi

River enabling the plaintiff to catch it up and divert it by

means of his furrow on to the lands of Vijfhoek. With
reference to the defendant Browne, the fact that his former

partner Hamilton (during Browne's absence) made a new
cutting, merely moving the head of his furrow above plain-

tiff's dam, does not free him from responsibility. Mr.

Browne is using the water flowing in this furrow, and has
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it in his power and control to prevent an excess of water 3^1,
entering his furrow to the detriment of the plaintiff after

|| f
the fact was brought to his notice. The defendants, having sept^?.

diverted an unreasonable quantity of the water to the friksl^Hoiimani

prejudice of the plaintiff, must be restrained from doing the

like in future. The only question which remains for con-

sideration is to what damages, if any, is the plaintiff entitled ?

No doubt a good deal of the damage sustained by the plain-

tiff in his crops was caused by hail-storms, and is not

altogether to be ascribed to the diversion of the water by

the defendants. At the same time it is sufficiently estab-

lished that the plaintiff's furrow has been considerably

damaged through the water not being allowed to flow freely

into it, and the plaintiff has also been injured in his ordinary

use of the water for domestic purposes. Under all the

circumstances of the case, I think that each of the defen-

dants must be ordered to pay to the plaintiff the sum of

£25, as, and for damages sustained, together with one-third

of the taxed costs of suit.

B0TH4, Smit, and others vs. Kinnbae.

Deed of Sale.—Transfer—Servitude.—Undivided Farm.—
Joint Own ers.—Damage.—In tcrdict.

The mere reference in a transfer of land to a deed of sale,

granting the right of grazing, 8j-c., over adjoining land,

is not sufficient to create a servitude as against a third

party, who is a purchaser for value.

A joint otcnm- of an undivided farm is not entitled, as against

the other co-owners, to convert pasture into arable land,

nor to build upon such pasture land, nor can he indis-

criminately cut down old and young trees on the farm.

These are acts which may be restrained by interdict.

If the other co-owners first suffer an alteration to be made,

and then after its completion seek to have the alteration

removed, the application comes too late, and they must



216

rest content with their claim to he indemnified by the

defendant for any loss or infringement of their rights

caused thereby.

1880. Action for a perpetual interdict, restraining the defen-

ses, dant from ploughing and sowing upon the pasture land of

Botha, Smit, and the ' farm Witraud, in the district of Potchefstroom, and
otheTB, VB. ' '

Kinnear. from Cutting wood on the said farm. The summons like-

wise prayed that the defendant may be ordered to remove

all buildings erected by him on the pasturage of the said

farm.

The plaintiffs own different portions of the farm Witrand.

The portion held by the plaintiff Bosman is defined and

surveyed. The remainder of the farm was divided by the

late Jan Lodewijk Kruger into seven portions among his

children in the following manner :—The arable land and

building site, for one of the sons, was marked off by the

father on the northern portion of the farm Witrand, and

enclosed by a wall. The building sites and arable lands

for the six other sons were marked off together on another

portion of the farm, and these lands are likewise enclosed

by walls. Over the rest of the farm all the sons had equal

rights, being joint owners thereof. The plaintiffs, Botha

and Smit, ultimately, by purchase, became possessed of one

of these seven portions, including the arable lands in the

northern part of the farm, and the defendant, Kinnear,

subsequently became owner, also by purchase, of the re-

maining six portions of "Witrand. The transfer of 5th

August, 1874, in favour of Botha and Smit, states that they

are owners of one-seventh undivided share of the farm Wit-

rand, and the transfers—six in number—to Kinnear, are in

each case of one-seventh undivided share of the farm. When
the defendant entered into possession of his portions of the

farm, Botha and Smit were already in occupation. The

defendant, at different times, sold part of his interest to

Koekemoer (another plaintiff) ; thus, by deed of sale of the

21st July, 1878, he sold a portion of the arable lands,

buildings, &c., to Koekemoer, with the right of grazing

over the farm Witrand, and by deed of sale of the 24th

January, 1879, he sold the southern portion of Witrand to

Koekemoer, with the right of free grazing for cattle, &c.
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Koekemoer, in turn, sold portion of what he bought to the j^J'g

plaintiff Du Plessis. The plaintiff, Bosman, is owner of a s^p^s-

defined and surveyed portion cut off from the original farm ^"'^ther"™.*"*

Witrand. All these different plaintiffs now maintained that

they have the right of free grazing for their cattle on the

farm Witrand, and that the defendant is not entitled (as

the evidence shews he has done) to make and cultitate new
lands and erect buildings on what was always considered

the best portion of the farm for winter grazing.

Kleyn, for the plaintiffs. The plaintiffs are owners of

undivided portions of the farm Witrand, and as such, they

have the right of free grazing over the whole farm. The

defendant, as co-proprietor of a farm held in common, can

not plough up the pasture land, cut down trees, and build

upon the pasturage. Addison on Torts, p. 392, p. 372, 5th

edn. The plaintiffs are, therefore, entitled to an interdict

restraining the defendant from continuing the acts com-

plained of. The defendant is bound to remove the buildirigs

which he has erected on the pasture land.

Zeiler, for the defendant. The plaintiff Bosman, being

owner of a defined portion of the farm, can have no right

of action against Kinnear. Bosman's transfer says nothing

about a right of grazing over the farm. This servitude is

not registered as required by law. When the defendant

sold to Koekemoer, the new lands complained of were

under cultivation. Koekemoer, therefore, can not object

to that which already existed before he became a purchaser.

The new lands are below, or under, the common water-

furrow of the farm. Therefore, the defendant has simply

ploughed up what was always destined to be used as arable

land, and not as pasturage. The three essentials for an

interdict laid down by Van der Linden do not exist. There

is no satisfactory evidence that the defendant has committed

waste. He merely cut down a few young trees.

Our. adv. vult.

Postea (Sept. 9th).

Judgment was now delivered by
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ji™"5. KoTz6 J. : It will be advisable to deal witb the claim of
s^9.

gg^gjj plaintiff separately. As regards the plaintiff Bosmai',

''"^hereT'TB™* it appears from his transfer that he owns a well-defined,

surveyed, and divided portion of the original farm Witrand.

The defendant is a purchaser for valuable consideration,

and neither in the plaintiff's transfer, nor in those of the

defendant, is any mention made of a right of grazing or

cutting wood over the undivided farm Witrand, in favour

of the owner of the defined portion now held by Bosman.

The law is strict on this point, and does not presume in

favour of servitudes. The mere general expression in

Bosman's transfer, "and further with the rights more fully

described in the deeds of sale between Johannes Lodewyk
Kruger, senr., and the late Mr. Stephanus Bekker," is not

sufficient to create or transfer to Bosman, as against

Kinnear, a real servitude of grazing, &c., over the remain-

ing portion of the farm Witrand (vid-. Sleele vs. Thumpson,

13 Moo. P.G.G., 280, et saq.J ; and I would strongly urge

upon conveyancers in this Province the necessity of insert-

ing all servitudes over immoveable property in the deed of

transfer itself, instead of merely referring in the transfer

to the deed of sale. The plaintiff does not allege that he is

owner of an undivided share ; on the contrary, his transfer

shows that he holds a divided portion cut off from the rest

of the farm, and the mere fact that formerly the cattle of

the owner of this divided portion always ran on that part of

the farm now cultivated by defendant, is not sufficient to

restrain the defendant, in the absence of any grant or pre-

scription, from dealing with the land as he has done. So

far as Mr. Bosman's prayer is concerned, I must absolve

the defendant from the instance, but make no order as to

costs. As regards the plaintiffs, Botha and Smit, they

allege, and have proved, that they bought one undivided

seventh share of the farm Witrand, and accordingly have

equal grazing and other real rights over the farm with

the "defendant, who purchased the remaining undiiiided

six-seventh portions. The plaintiff Koekemoer again pur-

chased all the arable lands within the enclosing walls,

which were originally given by the late Mr. Kruger to his

six sons, and also obtained from defendant by express grant

the right of grazing, cutting wood, &c., over the farm.
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Now it is clear that, inasmucli as Kinnear was at that time j^g,

a joint owner of the farm with Botha and Smit,. he could s^9.

only sell to Koekemoer such rights as he possessed qua ^"othef^'t'sr*

joint owner, and not as owner in severalty ; consequently

Koekemoer must be considered also as a joint owner of the

farm. The same principle will apply to the plaintiff Du
Plessis, who bought portion of the rights which Koekemoer
obtained from Kinnear, the defendant. I am aware that a

dispute exists between Koekemoer and the defendant, as to

whether, by a certain deed of sale of 24th January, 1879,

the former purchased all the remaining right and interest

of the latter in the farm Witrand, but that dispute does not

affect the present question, and unless Koekemoer bases his

claim on the assumption that he is a joint owner with de-

fendant, he is out of Court in this suit. The evidence, both

oral and documentary, shows that with the exception of the

building sites and enclosed arable lands, the farm was

always held in common, and I must hold that the plaintiffs

Botha and Smit, Koekemoer and Du Plessis, are joint

owners with the defendant of undivided portions of the

farm Witrand. It has been proved that the defendant has

ploughed up and cultivated the best, if not the only winter

pasturage on the farm, and that he has done so to a very

largs extent. He has also erected new buildings upon the

pasture land of Witrand, and indiscriminately cuts down

old and young trees, so much so, that one witness stated

there are no more large trees on the farm. These are acts

which a joint owner is not justified in doing upon land held

in common, and he may be prevented from so doing by

anyone of the joint proprietors. The other joint owners,

however, must be active in their objection, for if they first

suffer an alteration to be made by the defendant, and then,

after its completion, seek to have the alteration removed,

the application comes too late, and they must rest content

with their claim to be indemnified by the defendant for any

loss or infringement of their rights caused thereby. (Dig-

10, 3, 28; Kuher, Praelect., 10, 3, 4 ; Voet, 10, 3, 7 ; GMch,

10, 3, § 739.) From the evidence it appears that some

time before the summons was issued the new lands were

already made by defendant, and the buildings on the

pasturage completed. I cannot, therefore, order the de-
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1880.
June 5.

Sept. 9.

Botha, Smit, and
others, vs.

Einnear.

fendant to remove the buildings already erected, nor to

abandon the new lands actually under cultivation ; but the

defendant must be restrained by interdict from continuing

to convert pasture land into arable land, and from building

or placing other obstructions on the pasturage of the farm

Witrand. With reference to the cutting of trees, the de-

fendant and his servants must be restrained from cutting

trees on the said farm in a manner, or to an extent, injuring

the plaintiffs in their rights as joint proprietors. It is

much to be regretted that the plaintiffs have not brought

an action for partition of the farm, as nothing but a parti-

tion will satisfactorily settle the disputes between them and

the defendant. The plaintiffs have substantially succeeded

in their action, and the defendant must pay the taxed costs

of suit.

Du ToiT vs. Hudson.

Inspectors' InstrucHons, 1861, § 12.

1880.

Aug ,s.

Du Toit vs.

HudBon.

The Inspectors' Instructions of 1861, so far as the granting

of adjoining land in lieu of an outspan over a Jarm is

concerned, do not relate hack tofarms inspected in 1853,

and over which farms outspans were at the time created

for the public benefit.

Action for the issue by the Government of a proper title

in favour of the plaintiff of a certain piece of land adjoining

the farm Doornpoort, in the district of Rustenburg. The

summons set forth that the plaintiff, "being the owner of tbe

farm Dornpoort aforesaid (which was transferred to him on

the 5th day of June, 1855), he, in or about the year 1861,

under and by virtue of the then existing Instructions for

Inspectors (published in the Gazette of 1st February, 1861),

applied to, and obtained from, the Inspectors Sarel Eloff,

Philippus van der Walt, and Jacobus Nel, a piece of the

then Grovernment land of one thousand morgen, or there-

abouts, on the north side of the said farm Doornpoort, in

place of an outspan fuitspanningj which was measured off

for public use on the said farm in or about the year 1853,
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And the plaintiff further saith that he has often applied to ^^-^
the Grovernment aforesaid for the issue to him (under section „ rT

^ Du Toit vs.

eighteen of the ordinance establishing an office for the Hudson.

Registrar of Deeds, A.D. 1866) of a proper title to the said

piece of Grovernment land, upon payment by him, the plain-

tiff, of all dues and tjharges connected therewith, but that

the said Government refuses so to do."

The defendant, as Colonial Secretary, excepted that the

summons " is bad in law, on the ground that the acts,

matters, and things in the said summons alleged and set

forth, do not disclose, or give rise to, any right of action

on the part of the plaintiff against the defendant."

Morcom (Attorney-General), with him Meinfjes, in sup-

port of the exception. The original Inspectors of Doorn-

poort laid down an outspan on that farm. In 1855 Doorn-

poort was transferred to Du Toit. Six years later, the

Inspectors proceeded to inspect a piece of land for Da Toit

in order to make up for the outspan created in 1853. This

the Inspectors had no right to do. The Instructions for

Inspectors of 1861, § 12, do not give the right to the plain-

tiff of claiming a piece of land in lieu of a servitude created

on his farm, which had already been inspected years before.

If additional ground is given to make up for the outspan

on the farm, this must be done at the time of inspection.

(Arg. § 215 Grondwet.J The Inspectors must be guided

solely by the published instructions. There is no allega-

tion in the summons that the Inspectors had special

authority to assign a piece of land, 1,000 morgen in extent,

to the plaintiff.

Ford, with him Preller, for the plaintiff. The summons

sets forth a sufficient primd facie case. The Inspectors

acted according to the instructions of 1861, which did not

prohibit them from inspecting a piece of land to make up

for the creation of a servitude of outspan on the plaintiff's

farm, as stated in the summons. Section 12 of the Instruc-

tions does not say that when land is given to a farm in lieu

of an outspan created over it, this must be done at the time

of inspection and not subsequently.-
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The Court held that the instructions of 1861 did not

refer back to farms inspected in 1853. The exception was,

therefore, allowed with costs.

1880.
Aug. 13.

Ex parte Freller

& De VUliera
and Taylor.

Ex parte Peellie & De Villiees & Tatloe.

Surrender of Debtor hy his Bail.

The Sheriff is bound to receive into custody a debtor, sur-

rendered to him by the sureties, in terms of a Bailbond.

This was an application in Chambers under the following

circumstances.

One Thomas Bond had been arrested and held to bail at

the instance of T. A. Le Mesurier, Assistant Commissary-

General, who claimed the sum of £2,788 3s. as due from

Bond to the Commissariat Department. The applicants

entered into a bailbond with the Sheriff, who had arrested

the said Thomas Bond, on the usual condition that ifthe

said Thomas Bond appeared personally, or by attorney, to

answer the action against him at suit of T. A. Le Mesurier,

and also shall abide and perform the judgment of the

Court thereon, or render himself to the prison of the said

Court in execution thereof, the obligation to be void, other-

wise to remain in full force. Judgment was in due course

pronounced against Thomas Bond in the action with costs.

The applicants stated in their petition "that they were ready

and willing, and had offered, to render the said Thomas
Bond to the prison of the Court, but that the Sheriff had

refused to take the said Bond to prison without an order of

Court."

Gloete, in support of the application, referred to Addison

on Torts, 4th edn., p. 582 ; Mayne on Damages, 2nd edn., p.

247 ; Wharton's Law Lexicon in verb Bail. Erskine's

Institutes, bk. 3, tit. 3, § 73, in notis; Nassau La Lecq.

;

Algemeen Register, p. 96.
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KoTz6, J., ruled that the Sheriff was bound to receive .i^;„
Aug. IS.

into custody-j under the writ of arrest, the person of Thomas ^^ artePreiier

Bond, the debtor, upon his being delivered up and surren- t^'^^'lor
dered to the Sheriff by the applicants, who are his bail.

Ex parte Boe.

Preliminary Examination.—Perpetual Silence.

Where a preliminary examination was kept open for seven

months against an accused person, who had been ad-

mitted to bail J Held, that a decree of perpetual silence

could not he granted against the Grown.

The petition of W. E. Bok set forth that on the 3rd 1880.

January, 1880, he was arrested upon information of N. J. E. ^"iiJ"-

Swart, charging him witb the crime of treason; that a
^"i"'"'^''''-

search warrant was at the same time issued by the Land-
drost of Pretoria, in consequence whereof a box, containing

several documents and minutes belonging to the Boer
Committee, and entrusted to the applicant for safe keeping
in his capacity as secretary of the said Committee, was
seized and taken from his dwelling house ; that a few days

afterwards a preliminary examination was held before the

Landdrost of Pretoria, which examination was neither con-

cluded nor subsequently proceeded with, nor was the

applicant committed for trial or formally discharged. The

applicant had, on the 3rd January, been admitted to bail,

himself in £1,000, and two sureties in £1,000 each. On the

4th August the applicant's attorney directed a letter to the

Attorney-General requesting the return of the box contain-

ing the documents, on the ground that the time for the

prosecution of the charge had lapsed. The Attorney-

General replied that the box might be returned, but he

was unwilling to part with the documents therein containe d.

The applicant now prayed that the Attorney-General may
be directed to return the said documents to him, and be

barred from further prosecution of the case, and put to

perpetual silgnce^ &c,
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Au^^io Jorissen, with him Cooper, in support of the application.

Ex p^Bok. '^^® applicant asks to have his property restored and the

sword of Damocles removed from over his head. The

Criminal Procedure, § 70, requires that all accused persons

shall be brought to trial within six months after the con-

clusion of the preliminary examination. The Attorney-

General cannot prolong the preliminary examination at his

pleasure, but ought either to direct the committal of the

accused or his discharge, § 57 Grim. Proced. The spirit

of English law is entirely in favour of this contention.

Habeas Corpus Act, Stephen's Com. on Laivs of England,

vol. 4. The prosecution has had seven months to read the

papers, and no decision has as yet been arrived at.

De Wet, 0. J., held that it would require a very strong

case to justify interference with the Attorney-General in

the discharge of his duty. No authority has been cited to

show that where a preliminary examination has not been

closed the accused is entitled to a decree of 'perpetual

silence against the Grown. The accused has not been

committed for trial, nor is he deprived of his personal

liberty. Inspection of the documents in the box has neither

been asked nor refused, and if the applicant is advised that

the Attorney-General is in unlawful possession of the papers,

he has his remedy against that ofi&cer. The application

must be refused.

KoTzi;, J. concurred.

Bx parte Hudson.

Arrest.—Pullic Officer leaving the Jurisdiction on Leave of
Absence.

The Orphan Master had obtained three months' leave of
absence to proceed to Europe. On the morning of his

departure an application was made in Chamlers by the

Colonial Secretary for the arrest of the Orphan Master,

on the ground that the books and accounts of his office

hq,d not been audited. The application was refused^
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Application in chambers for a writ, restraining H. 0. Aj^^is

Bergsmaj Orphan Master of the Transvaal Province, who Expar^Hudaon.

had obtained, leave of absence, from proceeding beyond the

jujrisdiction of the Court or the limits of the Province, The

aiffidavit ,p;f the applicant (who is the Colonial SjBcvetary),

sworn on 18th August, set forth that H; C. Bergsma "fille,d

tl^e office of. Orphan Master, one of great trust and respon,-

sibility, involving the receipt and payment of large sums of

money : That the accounts of the said office have not been

audited 'for some time past, and that H. C. Bergsma had

left his office, preparatory to leaving by the coach for

Kimberley, this day, and without his accounts being.audited

according to official custom: That the said H. C. Bergsma

liad been requested to abandon any intention of leaving

Pretoria until such time as his accoants had been duly

audited : That the absence of the said H. C. Bergsma will

materially prejudice the inquiry into the accounts of his

office." It further appeared that three months' leave of

absence had been duly granted by the Government to the

Orphan Master, to commence from the 14th August, with-

out any condition as to a prior special audit of his accounts

before his departure from the Province. Monthly state-

ments of account had, in the usual course, been forwarded

by Mr. Bergsma, as Orphan Master, to the Auditor-General,

who did not question the accuracy of such statemients.

Acting on the leave grantted him, Mr. Bergsma had secured

through passage for himself and family from Pretoria to

Port Elizabeth, and left Pretoria early on the morning of

18th August. Previous to his departure for Europe on

urgent private affairs, Mr. Bergsma had, through his at-

torney, offered to place in the Standard Bank the sum of

£2,000, being the amount of the security bond executed

upon his appointment as Orphan Master.

Morcom (Attorney-General), in support of the application.

The Orphan Master, holding a position of trust under the

Crown, cannot leave before his books and accounts ha^^e

teen audited. A person entrusted with a special, maiidai;e

must give an account when demanded. Grotius (Maasdorp's

edn.), p. 356; Van der Linden (Henry's edn.)/ p. 244. A

writ analogous to ne eiaeat regno is prayed. (Bnell's Pri^-

P



2m

Aulfk ciples of Equity , p. 505.) The Orphan Master is the only

KiparteHudson. pcrsoii who cau furnish proper and material information as

to the accounts of his office. The Rules of the Service re-

quire the Orphan Master to render account and have his

books audited before leaving. The interests of the public

are concerned. (Counsel further referred to Smith's

Manual of Equity, p. 458 j 32 & 33 Vict. c. 62, § 6; 49

L. J. Oh. 37 ; Weeswet, § 47, § 67, et seq.

Cooper asked leave to oppose the application. The Go-

vernment was aware that Mr. Bergsma had obtained leave

on the ground of urgent private business in Holland. He
was permitted to make all the necessary preparations for

his journey, and now that he had started with his family it

is sought to have him arrested. There is no prima facie

proof that the books in the Orphan Chamber are not

correct. It is merely alleged that there may be a possi-

bility of discovering errors in the accounts. It was the

duty of the Government, and not of Mr. Bergsma, to have

the accounts of the Orphan Chamber audited.

KoTZE, J. : There exists no sufficient reason for arresting

Mr. Bergsma and preventing him from leaving the Province.

There is no allegation that he has misappropriated the funds

and money in his office, nor that any deficiency has been

discovered in his books, rendering Mr. Bergsma civilly

liable to the Government. He left Pretoria after his leave

of absence had commenced to run, and no authority has

been cited justifying his arrest. The application must be

refused.

Ex parte Zeilee.

Interdict granted restraining the transfer or mortgage of im-
moveable properly by the registered owner thereof.

Ame%. Application in Chambers for an interdict restraining A.

Ex paTuzeiier ^' from alienating or mortgaging his immoveable propertv.
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The afl&davit of Zeiler set forth that A. B. was indebted to aJ^V.

him in the sum of £560j which sum^ although frequently
jjx partTzeiicr.

demanded of him, the said A. B. had neglected to pay.

TTpou A. B. contemplating departure from the Province for

England, Zeiler threatened to have him arrested and held

to hail, whereupon A. B. stated he had left full power with

one 0. to settle the debt of £560. After departure of A.

B., Zeiler discovered that no such power had been left with

0. The debtor had proceeded to Europe with the avowed

intention of selling his landed property in the Transvaal.

Oloete, in support of the motion, referred to Giv. Proce-

dure 1874, § 55.

KoTZE, J., granted an interdict restraining A. B. from

alienating or mortgaging his immoveable property, viz.,

the farm Weilaagte, No. 172, situate in the district of

Pretoria, pending the further order of the Court, or a

Judge in Chambers.

CONEADII vs. DCTNELL, BbDIN, & Co.

Pleading in Landdrost Oourt.—Description of Plaintiff and
'

Defendant.

Plaintiffs sued in the Landdrost Court as " Dunell, Mden,

8j- Go., of Port Elizabeth," and described the defendant

as " F. W. Conradie, of the farm Modderfontein, in the

district of Bustenburg ;
" Held that, as the identity of

the patties was sufficiently established, and no prejudice

had been occasioned to the debtor, the plaintiff and de-

fendant had been sufficiently described in the summons.

The Oourt does not scrutinize too closely the pleadings in the

Landdrost Gourt, as long as substantial justice has beeri

done.

V %
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o^o?!*.
Appeal from t^ip judgment of tlie Landdrost of I?,ust^ii-

" ^°
- burg. In tlie Court below the respondents sued, tne ap-

b°SfEbd», pellant on a promissory note for £129 2s. 6d. The summons
*'''°-

' in the Landdrost Court was in the folWing form.

"Summon F. W. Oonj-adie,, whose full name is to tie plain-

tififs unknown, agriculturist, residing on the farm Modder-

fontein, in the, district of Rustenburg, that he appear, &c.,

to answer Dunell, Ebdeii, & Co., pf Port Elizabeth,

&c." The defendant (flow respondent) excepted that the

summons did not state the full name of the defendant nor

of the plaintiffs, carrying on business in partnership as

Dunell, Bbden, & Co. The Landdrost overruled the ex-

ception, and gave judgment in favour of Dunell, Ebden,

& Co.

Glodteyior the appellant, cited Farmer vs. Owen, 1 Mmz.,

124; Norden vs. Hoole, 1 Menz. 125 j Bens vs. Eeydenryck,

ib.; Van der Linden,' bk. 3, pt. 1, ch. 2, § 6; Orondw'ef,

§146.
'

Hollard, for the respondents. The defendant has not

been prejudiced by the alleged insufficient description.

Giv. Procedure, 1874, § 9j Buck vs. Eksteen, 1 Menz., 475;

King vs. De Villiers, 1 Menz., 292.

Gloete, in reply, referred to Lolly vs. Gilbert. 1 Menz.,

434; Voet, 17, 2, 16; Lindl,ey on Partnership, vol. l,p. 483,

(3rd edn.); Ghltty on Pleading, vol. 1, pp. 12-13, (5th edn).

De Wet, C. J. : The same accuracy and technicality in

pleading in the High Court are not required in the lower

Court. Our first object is to see that substantial justice

has been done by the Landdrost. The defendant has not

been prejudiced, and the identity of himself and the holders

of the note, who sued him, were sufficiently established.

fVinagie vs. Booysen, Buck. Rep. 1869, p. 317.) The appeal

must be dismissed with costs.
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Page vs. Hudson. ' •

Sale.—BxemjHioii from Transfer Duty.—IllegalUy.

Plaintiff bought a farm at auction from the Government upon
' condition that he was not to pay transfer duty. He

subsequently paid th6 purchase price. In an action to

compel transfer of the farm from the Oovernrhent; Heldj

upon exception to the summons, that the condition under

which the farm, was sold was tainted with illegality, and
that the exception was well taken.

Action against the Colonial Secretary for transfer in iggg,

favour of the plaintiff of a certain farm, &c. The summons oct.j.9

set forth "That on the 20th day of February, A.D. 1877,

and at Marthinus Wesselstroom, in the then South African

Republic (now the province of the Transvaal), plaintifi was

present at a public auction held by the Sheriff of the dis-

trict of Wakkerstroora, for and on account of the Govern-

ment of the then South African Republic, of the farm

Langfonteiii, situate in the district aforesaid : That previous

to the commencement of the said auction certain conditions

of sale were read out by the auctioneer (the said SherifE),,

copy of which is hereunto annexed, and which the plaintiff

prays may be considered as inserted herein ; from which it

will appear that the said farm was sold under the special

condition that no transfer dues were to be paid by the purr

chaser, and under this condition the said farni was bought

by plaintiff for the sum of £651 (as viU more fully appear,

from a certificate of the then Landdrost of Wakkerstroom,

and of the Sheriff aforesaid, hereunto annexed and marked

B. and C.) That plaintiff has duly fulfilled the conditions

of sale hereinbefore mentioned, and paid to the Govern-

ment the full amount of the purchase price. That

the plaintiff has often appHed to the defendant, N.O.,

to pass transfer of the said farm upon the name of the

plaintiff, which, however, he has neglected and refused to

do. That by reason of the refusal to pass transfer of the

farm as aforesaid, plaintiff has sustained damage and suffered
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olifib.
loss *o *^e amount of £200. Wherefore the plaintiff prays

p»g«vrH«asoii. *li3,t by judgment of this honourable Court the said de-

fendant, N.O., may be ordered to pass and deliver transfer

of the said farm to the plaintiff. in terms of the conditions of

sale aforesaid ; and further, to pay to the plaintiff the sum

of £200, as and for damages had and sustained as afore-

mentioned, with costs of suit."

The defendant took the following exceptions :
" That the

said summons is bad in law, in that the alleged- contract,

under which the plaintiff claims transfer of the farm Lang-

fontein without payment of heerenregt or transfer dues, is

illegal, arid null and void in law : That the claim for £200

damages, is bad in law."

Morcom (Attorney-G-eneral), with him Ford, in support

of the exceptions. The provisions of the law, which impose

upon the purchaser the payment of transfer dues—a public

tax in aid of the revenue—cannot I e dispensed with by the

Government. Grondwet, § 191.

Hollard, with him Cloete, contra. The summons discloses

no illegality in the contract between the plaintiff and the

Government. The object of the condition, exempting the

purchaser from the payment of transfer dues, was to obtain

the best possible price. This was in the interests of the

public revenue. Grondwet, § 183.

De Wet, C. J. : The Government, as alleged in the

summons, could not exempt the plaintiff from the payment

of transfer duty—a public tax enjoined by law upon the

purchaser. The condition under which the farm was offered

for sale is void for illegality. The exception must be

upheld, with costs.
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D'Aecy vs. Skinner and G-keen.

Election of Municipal Councillors.—Law No. 16, 1880.

A burgess of Pretoria, Lnmhertus G. Vorstifnan, Sodawater

Manufacturer, wa.s described on the burgess roll as G.

Wisman, Sodawater Manufacturer. At an election of
Borough Councillors lie filed in his voting card as

follows: "Lambertns G. Vorstman fC. Wisman), Soda-
water Manufacturer, Sj-c." Held that as the Polling

Officer had satisfied himself as to the identity of the

burgess, his vote had not been improperly received.

Act 16, 1880, § 27, does not prescribe that a voter must

personally sign his voting card, but only himself hand it

in to the polling officer.

Section 27 o/ the Act does not require a voter to state his

occupation on his voting card, but only his description.

Motion to set aside the election of respondents, as isao.

Councillors for the Borough of Pretoria, under Law No. „
' 19!

16, 1880. The petition of applicant was as follows : "That d'atcj vb.

,., . .„ .„ Skinner »nd
your petitioner was a candidate at an election of Councillors Green.

for the Borough of Pretoria, held under the provisions of

Law No. 16, 1880, at Pretoria aforesaid, on the 25th day of

October last, for Ward No. 2 of the said Borough. That

the other candidates for the said Ward were Eobert Cottle

Green, William Skinnei-, and Goosen Johannes Yerdoorn.

That at the close of the poll the said Robert Cottle Green

and William Skinner were declared duly elected as

Councillors. The votes given for each candidate being

declared to be follows, viz.

:

Green 52.

Skinner 49.

D'Arcy 47.

Verdoorn . . . . . . 16.

1 . That three of the voters who voted for the said Robert

Cottle Green, namely, J. Higgius, Charles Cullingworth)
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Not. 18.

,. 19.

Green.

and William Bales, voted twice oyer, contrary to the provi-

sions of the said law, haying already, and at a separate hour,

sS^er In'a votod fOr your said petitioner, and having thereby exhausted

their voting power. 2. That a voter, who voted for the said

Robert Cottle Green, and also for the said Goosen Johannes

Verdoorn, appears on the bui'gess roll of the said Borough

as C. Wisman, his actual name being Lambertus G. Vorst-

man. The said Lambertus G. Vorstman voted, biit he

added by way of description the name C. Wisman in

brackets. The words 0. Wisman are not the proper signa-

ture of Lambertus G. Vorstman, and are therefore surplus-

age, while his proper name of Lambertus G- Vorstman

does not appear on the burgess roll of the said Borough.

3. That a voter, named G. H. Bindon, who voted for the

said Robert Cottle Green, did not state his place of abode

on his voting paper as required by law. 4. That a voter

named Lovell Taylor voted for the said Robert Cottle Green

and William Skinner, and his vote was recorded for them

in the book provided for that purpose, as that of Lovell

Taylor ; subsequently, at a separate hour, he voted again

for the said Robert Cottle Green and William Skinner, and

and on his second vote being objected to by your peti-

tioneer's scrutineer, the said Lovell Taylor stated that on

the first occasion he delivered the voting card of anotheii

voter, named Evitt Saunders ; contrary to the provisions of

the said law, which requires that the voter shall himself

deliver his voting paper to the returning ofljcer. Both the

said votes were improperly allowed, and the name LovelJ

Taylor, where it first appeared, was improperly altered into

Evitt Saunders. Your petitioner respectfully submits thatj

in view of the circumstances, neither of the said votes should

have, been allowed. 5. That a burgess, D. Clark, did not,

as voter, himself sign his voting card in favour of the said

Robert Cottle Green as required by law j and that the

burgesses D. Jackson and H. Williams did not themselves

sign their voting qard^ jn favour of the said William Skinner.

6. That your said petitioner has also discovered that Patrick

Tewhy, who voted forRob^rb Ootble Gre6n, has not stated

his occupation on his voting card as required by law.

"Wherefore, your petitioner prays your Lordships that he

may be declared to be duly elected a Councillor of the said
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Borough for Ward No. 2 thereofj or that the alleged election j,i880.^

of the said "William Skinner be declared null and void; and '
" •'

your petitioner declared duly elected instead of the said g^^Il^a
William Skinner ; or that the alleged election of the said '*"'°-

Eobert Cottle Grreen, as Councillor of the said Borough' for

the said Ward No. 2, be declared null and void, and ,that

yoiii; petitioner may be declared duly elected instead,, &c."

,The voting cards were in the following form :

Candidate .. .

.

R. Cottle Green.
' Name Lambertus G. Vorstman (0. Wisman).

Occwpation .. .. Sodawater Manufacturer and Wine Merchant.
Residence . . .

.

Pretorius Street.

Cooper, in support of the motion. A voter having handed

in one voting card, can not, at a subsequent hour, vote for

another candidate by means of another card. The names

of both candidates voted for must be on one card. Beg. vs.

Tait, 5 Jur., N. S. 679. Lumley's Public Health Act, p.

356-7, note f . (In further support of the first objection, he

cited King vs. Marsh, 6 Ad. and Ell. 251.) As to the

second objection. Law No. 16 of 1880, § 14, requires the

Christian and surname of each voter to be stated in full.

Section 27 requires that each voter shall vote by his name

as figuring on the burgess roll. Lambertus G. Vorstman

did not vote by the name on the burgess roll, but as Lam-

bertus Gr. Vorstman. Beg. vs. Tugwell, L. B. 3, Q. B. 704,

per Blackburn, J., Cape Div. Council Act, 1865, § '32.

Thompson, for instance, can. not vote as Jones, nor can

Wisman vote as Vorstman. Beg. vs. Thwaites 17, Jitr. 712,

shews that the name must be similar. In that case the

Christian name alone was different, here both Christian and

Surnames are different. There is nothing to prove that a

burgess of the name of C. Wisman, Sodawater Manufacturer,

does not exist. A variance in the name is material, unless

it be idem sonans. Bichter vs. De Koch, 1 Monz., 1 07 ; Brinlf

vs. Napier, 1 Mens., 119; 3 Chitty's Statutes, 522 fParlia-

m'ektary Begistration Act, note bj ; Beg. vs. Coward, 15 Jur.,

728. As to the third and sixth objections. Beg. vs. Tugwell

LB. 3, Q. B.J Beg. vs. Coward, 15 Jur., 726; Beg.rs.

Hammond, 16 Jur., 195; Beg. vs. Dighten, 8 Jur., 686; 1
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m^ia. cutty's Statutes 973, § 32. As to the fourth objection,

:L_^'" § 27 of the Act requires that the voter must personally

Skinner Ind present his voting paper. As to the fifth objection, the Act

prescribes that the voting paper must be signed hy the voter,

and not merely with his name as under the English Statute.

Hollard, contra. The first objection is untenable. Van
dcr Limhn 61-2,- § 29 of the Act gives the voter a right at

any time between the hours of 8 a.m.. and 4 p.m. to record

his vote. That which is not prohibited is permitted. No
authority has been cited to shew a voter must record his two

votes at one and the same instant of time. As to the second

objection, Beg. vs. Thwailes, 17 Jur., 712, is in our favour;

and as to the third objection, Reg. vs. Avery, 17 Jwr., shews

a slight omission is not material. Beg. vs. Tugwell, L. B.

3, Q. B. 704; Mather vs. Browne, L.B.I, 0. P. Biv. 596

;

Beg. vs. Plenty, L. B. 4, Q. B. 346. The further objections

that the voting cards were not signed personally- by the

voters, or delivered by them to the polling officer, can not

be maintained. Qui facit per alium facit jper se. The sixth

objection is that a voter named Tewhy did not state his oc-

cupation on his voting paper. What evidence is there that

Tewhy has any occupation ? Section 27 of the Act merely

requires the description of the voter, not necessarily his

occupation.

Cooper, in reply.

De Wet, C. J., held that as Law No. 16, of 1880, § 27,

only requires the description of the voter to be stated, and

not also his' occupation, as alleged in the petition, no legal

ground of objection as to the vote given by Tewhy for the

respondents has been shewn. The fifth objection raised by
the petitioner is untenable. Section 27 of the Act is com-

plied with if the voter authorises another to sign his name
for him, but himself delivers the voting card to the polling

officer. The fourth objection is virtually disposed of, for

from the affidavit it appears that Evitt Saunders personally

handed in his voting card. The second objection is likewise

untenable. The burgess Lambertus Gr. Vorstman, who is

described upon the burgess roll as (J. Wismau, Sodawater

Manufacturer and Wine Merchant, voted not as Lambertus
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Gr. Vorstman, biifc as C. Wisman, and the words Lambertus

G. Vorstman may be considered as surplusage. The voter

voted by tbe name intended for bim on the burgess roll,

and the polling officer Having satisfied himself as to the

identity of the voter, the Court can not interfere, unless it

be shewn that another person of the name of C. Wisman,

Sodawater Manufacturer, &c., exists different from the voter

Lambertus G. Yorstman. Beg. vs. Thivaites,\1 Jar., 712.

As to the first and third objections, even assuming these

objections to be good in law (as to which I express no

opinion), the respondents would still have a majority of

votes over the applicant, for these two objections only go

against the return of the respondent Green, and leave the

election of the respondent Skinner untouched. Even if

these objections be accepted, and four votes consequently

deducted from the total in favour of Green, he would have

48 votes against 47 polled in favour of the applicant. The

application must be refused with costs.

18B0.

Not. 1«.

.. 19.

D'Arcy tb.

Skinner and
Green.

KoTZE, J., concurred.

The Queen vs. Honey.

Theft by a debtor, whose estate had been compulsorily seques-

trated under Roman-Butch Law, of property left in his

custody by the Curators of his sequestrated estate.

The indictment set forth that on or about the 13th day

of November, A.D. 1879, and at the farm Eenzaamheid, in

the district of Middelburg, in the Transvaal Province, he,

the said James William Honey, did wrongfully and unlaw-

fully steal two wagons and thirty-two oxen, and one horse,

the property or in the lawful possession of Edward Fleming

Simpson, and Charles Andreas Colliers, curators of the

sequestrated estate of the said James William Honey, duly

appointed by the High Court, on 24.th October, 1879.

KoTzi:, J., directed the jury that if they were satisfied the

prisoner had handed over all or any of the property men-

1880.

Not. 30.

The Queen tri

Honey.
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,
, i

No^M. tioned in the indictment to the curators of his sequestrated^

Theoi^nvs. estate, who had thereupon left the same with the prisoner

Honey: f^^ gg^fg custody, and he had subsequently removed all or

any portion of such property from the farm Eenzaamhei^

into the Orange Free State, he has thereby deprived the,

curators of the lawful possession of the property, and is by

Eoman-Dutch. law guilty of theft.

De Vries.

Haesant vs. Becker and Db Vkies.

Promissory note signed by Agent.—Provisional Sentence.

Provisional sentence refused on a promissory note signed by

M., OS agent, in the name of B., the principal, no power

of attorney infavour of the agent so to do being produced.

1880. Morcom (Attorney-Greneral) moved for provisional sentence

— ' on a promissory note for £1,725 2s. 7d., made and signed

Becker and bv P. J. Marais, Q.q. Becker, in favour of De Vries, and

endorsed by P. J. Marais, q.q. De Vries. Counsel proposed

to put in an affidavit by Marais that his power of attorney

granted by Becker and De Vries^ respectively, had been

mislaid.

De Wet, C. J. : No power of attorney by Becker or De

Vries authorising Marais to bind them has been produced.

The affidavit cannot be admitted. If the power authorises

Marais to sign promissory notes on behalf of his principals,

as alleged, counsel can move on a subsequent day in case

the power should be found. In the meantime provision

must be refused.
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Celliies vs. The Qdeen.

Seditious Libel.—Jurisdiction of Landdrost.

A Court of Landdrost has jurisdiction under the Criminal

. (Procedure Act of 1864, io try and punish a case of

seditious libel ; per De Wet, C. J.

A Court of Landdrost has no such jurisdiction ; per Kotze, J.

Appeal from the sentence of the Landdrost of Pretoria.

The appellant was charged in the Court below with the , ^^Vi

crime of having printed and published a seditious libel, •> ^
upon an indictment presented by the Attorney-General, cgm^^g ^1,^

Exception was taken that the Landdrost had no jurisdiction •*"''"•

to try the case. The exception was overruled, and, after

tbaring evidence, the Landdrost sentenced appellant to one

month's imprisonment and to pay a fine of £25.

' Preller, with him Hollard, for the appellant. The crime

of which Mr. Celliers has been convicted is a political one,

and through the action of the Attorney-General, who re-

ferred the matter to the Landdrost, the appellant has been

deprived of his right of trial by jury. This is contrary to

the law and constitution. Under the Grondwet, § 163, the

jurisdiction of the Landdrost is confined to petty cases.

Seditious libel, as set forth in the indictment against the

appellant, is clearly not such a petty ofience within the

cOQtiemplation of the Grondwe'. The punishment for sedi-

tious libel in English law is two years' imprisonment, and

the Attorney-General cannot refer any criminal case at his

pleasure to the Landdrost for his decision. The Thirty-

Three Articles, § 9, clearly shows that a Court of Landdrost

has no jurisdiction in a case of sedition. The punishment

provided for this crime, which is a species of verraad fper-

duellioj, is above the jurisdiction of the Landdrost.

Morcom (Attorney-General), with him Cloete, for the

Crown. This appeal must be decided in accordance with

the provisions of the local law, and not by reference to the

j.Wnpiples of English law. There were many difficult
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ApS u. *i®^ ^^*1 technicalities connected -with the case^ and hence

the Attorney-General prosecuted in person in the Court

below. Under the Criminal Procedure Act of 1864, § 1-3,

'^"''"" and the Criminal Procedure Amendment Act of 1874, §1,

the Landdrost had jurisdiction to try the case. The pun-

ishment for seditious libel is not necessarily to exceed six

months^ imprisonment and a fine of £2-j. It is said there

was a case of a similar kind against one Ludorff, tried by

the Landdrost at Potchefstroom in 1869. It does not follow

that because a possibility exists that a higher sentence than

six months' imprisonment may be inflicted, therefore, the

Landdrost has no jurisdiction. In Holland there are several

placaats or edicts, which prescribe a fine and imprisonment

as the punishment for seditious libel. These placaats em-

power the magistrates of the towns to try and punish cases

of seditious libel. Prior to the statute 5 & 6 Vict., c. 38, it

was the practice in England for justices to try questions of

seditious libel. The verdict of a jury is not always satis-

factory or in accordance with the evidence, and the Attorney-

General may, in his discretion, remit a criminal case to the

Landdrost for trial.

Postea (April 30th.)

De Wit, C. J. : This is an appeal from the decision of

the Landdrost Court of Pretoria, pronounced in December

last, when the applicant was found guilty, sentenced to one

month's imprisonment, and condemned to pay a fine of £25,

and a further term of imprisonment until the fine be paid,

upon an indictment charging him with seditious libel. A
preliminary examination was taken in the first instance, and

the case was subsequently remitted to the Landdrost Court

for adjudication—the Landdrost Court being at present the

only Court of inferior jurisdiction in existence in this

Province.

Before pleading, appellant's counsel excepted to the in-

dictment upon the ground, inter alia, of incompetence of

the Court.

a. That the Court of Landdrost is incompetent, accord-
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ing to the law of England and of the Transvaal, x^m\i
to adjudge on a case of the nature and extent of • ^•

that now before the Court.

b. That thereby the rights, which belong to the ac-

cused, to be tried by a jury of his countrymen,
have been denied him.

Upon referring to the Rules and Practice having reference

to the procedure in criminal cases, I find that the first set

of Rules promulgated upon the subject were what are called

the 33 Articles, which, however, have been to a great ex-

tent repealed by art. 220 of the Grondwet, and reads as

follows :

—

All former laws and resolutions contrary to the tenor of these laws

are hereby repealed, save and except as is set forth in art. 219.

Art. 219 is as follows :

—

All pending cases, still undecided, shall be treated according to the

old existing laws of the country, but be adjudicated upon by the newly

appointed judges.

Subsequently we have the rules and regulations as laid

down in. the Grondwet, and lastly, the Rules and Regulations

as set forth in the Ordinance 5 of 1864, entitled "Ordinance

regulating the mode of procedure in Criminal Cases in the

South African Republic," out of which I will quote the

following sections :

—

Art. 1. All crimes against the laws of this Kepublic shall be subject

to the jurisdiction of the Supreme Court, held in any district of the

Bepublic, whose judgment and sentence shall be final.

2. All crimes against the laws of the Eepublio and not punishable

by death, transportation, or banishment, or liable to heavier punish-

ments as mentioned hereafter, committed within the limits of any dis-

trict of the Eepublio, shall be subject to the judgment and sentence of

the Courts of Landdrosts, and Landdrosts and Heemraden of the several

districts in which such crimes have been committed.

The Courts of Landdrost and Heemraden do no longer

exist,

Cellien t8. Ihi!

QuecD.
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1881. 3. The sentences which the Courts of Landdrost are erripowerSd to
April 11.

'

,, JS. pronounce, are:

"
a. Twenty-five lashes, according to the nature of the case

;

Celliers V8. The b. Imprisonment, with or without hard labour, for any time
"°™'

not exceeding six months

;

c. A fine of Eds. 333 2 4.

Art. 7 provides that the Supreme Court shall have the

fullest power of review; in fact, the same power as the

Supreme Court of the Colony possesses.

According to Art. 103 of the Orondwet, the Courts of

Landdrosts shall, in the first instance, take cognizance of,

pass judgment, and give sentence in criminal cases, to wit:

The Court of Landdrosts, in cases of transgressions,

breaches of the peace, &c., with respect to which no higher

punishment has been prescribed than three months' im-

prisonment, with or without fine, not exceeding Rds, 300
;

the Court of Landdrost and Heemraden, in cases of mis-

conduct, when the punishment does not exceed three years'

imprisonment, with or without hard labour and fine to the

amount of Rds. 500; and the High Court, ill cases of

offences and other crimes, with respect to which sentences

higher than those before mentioned must be pronounced.

The sole question embodied in the exception is, whether

under the law, as it now stands, the Landdrost had juris-

diction in a case of seditious libel remitted to him by the

Attorney-General of this Province. Upon a comparison of

Art. 163 of the Grondwet, with Art. 8 of Ordinance 5 of

1864, it will be seen that the jurisdiction given to the

Landdrost's Courts in 1 864, was far in excess of that which

such Courts possessed under the provisions of the Orondwet.

But it has been argued at the Bar, that although the pun-

ishments which the Landdrosts are entitled under Art. 3 of

1864 to inflict, are far greater than those mentioned in Art.

168 of the Grondwet, yet the jurisdiction of the Landdrost,

with reference to crimes and ofEences generally, remains

the same as under the Grondwet. In other words, that a

person who was found guilty of a transgression or a breach

of the peace in 1864, should be punished for the same
offence in a greater and more severe manner than he would
have been in the year the Grondwet was passed. To such

reasoning, I, for one, cannot assent, With the increased
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measure pi. piimshmenfc, I hold that the Landdrosts', Courts Ap^n,
were clothed with increased jurisdiction to try and dispose " ^;

of. crimes other than mere ordinary tvansgressious or ceiue^s. The

Jjreaches of the peace, &c. That the crime of seditious
.<S"««n-

Jibel is not punishable by death is, to my mind, clear upon
the authority of Van der Linden, the text book for the

.!fransvaal, who, in his Text Book (Dutch editioa),, lays

down that of the crimes against the State, the only one

"punishable by death is hoog verraad" (high treason) or

crimen perduellionis. He enumerates the kinds of crimes

which can be committed against the State, among which

are the following :
—" Hoog verraad" (crimen perduellionis),

"misdaad van gekwetste Majesteit," {Lwsce majestatis)

" valsche munt," (coining) " openbaar geweld," translated

in the English edition, sedition, p. 318. The crime of

sedition is the committing of acts of violence and force, by
which the public order and tranquillity are endangered, and

the authority of the public officers and magistrates is at-

tacked and set at defiance; and again, p. 319:—"As,
however, the crime frequently originates in the different

opinions entertained by men respecting the Grovernment

of the State, particularly when it has been disturbed by

political changes and . revolutions, there is scarcely any

offence in regard to which it more behoves the Judge to

exercise the greatest prudence, to the end, that as on the

one hand he may preserve and maintain peace and good

order, so on the other he may not, through excessive

severity, render anyone the unfortunate victim of political

dissension." The crime of seditious libel, according to my
judgment, is clearly comprehended within what is mentioned

in the last paragraph, and the punishment for such crime

is undoubtedly a discretionary one. Transportation and

banishment are no longer punishments under the laws of

the land, but death remains. This is expressly laid down

in ih.e ,Grondwet, Art. 149 : "All sentences in civil, as well

as criminal cases, shall be delivered and executed in public

in the name of the people of the South African Republic.

The criminal punishments to which white offenders in the

Republic shall be liable, shall be: Imprisonment, hard

labour with or without chains, according to the circum-

stances of the case, and death. No white person shall be
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Ap^ n. condemned to the punishment of the lash." It may hot be

i; Jo] out of place to remark here that, in looking carefully

CeiiicrsTB. The through the Ordinance of 1864, I find that the Criminal
Queen.

Procedure Acts of the Cape Colony have been followed

almost in their entirety. Cases other than those mentioned

in Art. 163 of the Grondwet, have certainly been ad-

judicated upon in the Resident Magistrates' Courts of the

Colony, under the 47th section of Act 20-56, commonly

called the Magistrate's Court Act. By that section it is

enacted, "that the Resident Magistrates of the Colony

shall, respectively, have jurisdiction without appeal or re-

view, in cases of crimes and offences wherein any person may
be accused of any crime or offence not punishable by

death, transportation, or banishment from the Colony; pro-

vided always, that it shall not be lawful for any such Resi-

dent Magistrate to punish any offender in any higher or

more severe manner than by fine not exceeding the amount

of £10 sterling, or by imprisonment, with or without hard

labour, and with or without spare diet, and with or without

solitary confinement, or either of them, for a period not ex-

ceeding three months, or by a whipping privately in prison

not exceeding 36 lashes." I have not had an opportunity

of communicating with the Registrar of the Supreme Court

in Capetown, to ascertain how many cases have been ad-

judicated upon, and the nature of the offences so adjudicated

upon; but I have succeeded in laying my hand upon two,

both of which cases came in review before the Supreme

Court. The one was an offence under the Merchant

Shipping Act, and the other a case of indecent assault upon

a woman. The first case came on for hearing in the

Supreme Court, on September 12th, 1862, when the Acting

Attorney-General was heard in support of the conviction

by the Resident Magistrate of Simonstown, of William

Morgan, boatswain of the Golden Fleece, for wilful neglect

and insubordination on board that ship, for which the

Magistrate sentenced him to six months' imprisonment

with hard labour. The Court held that inasmuch as the

power of Magistrates in the Colony to punish by imprison-

ment was restricted to three months, the punishment must

be remitted to that period, although the Imperial Acts

authorized the infiictiou of a senteupe of six youths' iu^-
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pnsonment for the offence with which the prisoner was issi.

charged. The other case is reported in Supreme Court ^•' is!

Oases, Buchanan 1879, p. 177, Queen vs. Smyth. I merely . „.

'—' '

_,^,„j.- _ ,1 All. "^ CelliMB v9. The
mention these cases to show what view has been taken of '^"''™-

the interpretation of the 42nd sect. Act 20—56. In addi-
tion to what I have already stated, we should not lose sight
of the fact that the case before the Court is one that had
been remitted by the Attorney-General to the Landdrost
Court. Let us now see what are the powers of the Attorney-
G-eneral of this province with reference to criminal prosecu-
tions. According to Ordinance No. 5 of 1864, already
quoted, I find the following under the title of Public Pro-
secutors. As I propose also to quote arts, from Ordinance
No. 40 of 1828 (Colonial Ordinance), I deem it my duty to

quote from the original Dutch edition, which I have before
me.

Art. 18. De Staatsprocurenr is belast en de pligten zijn aan hem
toevertroawd, om te prosequeeren in naam en ten behoeve van het Volk
der Z. A. KepuMiek.

Art. 11. Dit regt van Prosecatie wordt door den< 8taatsprocureur
oitgeoefend, waar hij tegenwoordig is, zoo noodig voor alle de Hoven der
Z. A. Bepubliek' en in zijne afwezigbeid door eenig ander persoon door
hem daartoe benoemd, onder goedkeuring van Z.H.Ed, den President.

Art. 12. Dit regt en deze magt van prosecutie behoort uitsluitend aan
den Staatsprocnreur, en bernst okbepaald onder zijn eigen heheer en

hettier.

The 6th, 7th, and 8th sections of the Ordinance 40 of

1828, are as follows :

—

6. The Attorney-General of the Cape of Good Hope is vested with

the right and entrusted with the duty of prosecuting in the name and on

behalf of the King, all crimes and offences committed in this Colony.

7. The right of prosecution is exercised by the Attorney-General, in

the Supreme Courts in person, in the Circuit and District Courts through

the medium of the Clerks of the Peace for the respective districts in

which such Court shall be held, and in the Police Court in Capetown

through the medium of the Superintendent of Police or hia deputy,

unless any other person shall have been specially appointed by the said

Attorney-General to appear and act forhim in any particular case before

any or either of the said superior Courts.

, 8. This right and power of prosecution in the Attorney-General is

absolutely under his own management and control.

Under the powers, as laid down by the laws of this

Province, whatever views I maj^ have of the expediency ot

Q2
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ApS u. otherwise of sending a case like this to trial by a jury, I

;;
^: am bound to give what I think to.be the correct interpreta-

*' "
Queln.^*"* tion of the sections I have quoted, and that is, that if, upoii

any preliminary examination, other than where the punish-

ment of a crime with which a person stands charged is

death, a person shftU not have confessed his guilt, tjip

Attorney-General of the Province, upon consideration of the

preliminary examination, shall be of opinion that the evi-

dence is such as to require that the prisoner shall b^ put

upon his trial, and be of opinion also th^t the exercise of

jurisdiction conferred upon him by the provisions of Aet 5

of 1864 will satisfy the ends of justice, it is then lawful for

the Attorney-General to remit the case for trial to the Court

of Landdrost by whom the preliminary
.
qxamin,atip|i was

taken, and that such Court can thereupon proceed to tpy

the same, and, upon sufficient evidence, convict the prisoner,

leaving to the person so convicted his right of appeal or

review. This has been done, and I am, therefore, of opinion

that the Landdrost was right in ruling as he did upon the

exception. With reference to the exception, therefore, the

appeal must be dismissed, and the merits of the case must

now be argued on appeal.

I|l0Tz6, J. : The appellant in this matter, Mr. J. F.

Celliers, was charged in the Landdrost Court of Pretoria

with having committed the crime of printing and publishing

a seditioui liiel, upon an indictment presented by the

Attorney-General, which set forth "that he, the said

Johannes Fran9ois Celliers, being a wicked, malicious,

seditious, and ill-disposed person, and being greatly dis-

afEected to Her said Majesty the Queen, and to Her ad-

ministration of the Government of this Province, and
unlawfully, wickedly, maliciously, and seditiously contriving,

devising, and intending to stir up and excite discontent

and disaffection amongst Her Majesty's subjects, and to

excite the said subjects to hatred and contempt of the

Government, the laws, and the constitution of this Province

or Colony as by law established, and to alienate and with-

draw the aflfection, fidelity, and allegiance of Her said

l^fajesty's subjects from Her said Majesty, and unlawfully

^R4l^iy?J^,e^V t,?,;^e4«ce and (Bncouragie lELer Majesty's sub-
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jects in the said Province to resist and oppose Her Majesty's
jiiffia^

IS.

SO.
Government and the execution' of the laws of this Province,

and canse it to be believed that Her Majesty's subjects in CeiiiertTs. tb^

the Transvaal Colony or Province, belonging to the Crown •Ineen.

of Great Britain, are being robbed, and that the taxes which

are levied are unlawfully demanded and illegally imposed,

and that Her Majesty's Government in this " Province is

not the lawfully constituted Government of this Province,

and that those who are officials entrusted with the adminis-

tration of the Government of this Province and the executioil

of its laws are low betrayers of the country, did upon or

about the i6th day of November, &c., print and publish."

Here follow nine counts bharging Mr. Celliers with having

on different occasions printed and published seditions

matter with the view and "intent as above stated. In the

dourt below the exception was taken that the Landdrost

had not by law jurisdiction to try the case. The exception

was overruled, and, after evidence taken, Mr. Celliers was

convicted by the Landdrost, and sentenced to a month's

imprisonment and to pay a fine of £25. Upon the merits of

the case I desire at this stage to say nothing, the only question

for consideration being the point, whether by the law of this

country a Court of Landdrost has jurisdiction to try a case

of seditioim libel, as laid in the indictment against Mr.

Celliers ? There are several provisions of our statute law

defining the jurisdiction of the Court of Landdrost. By

art. 143 of the Grondwet it is provided that in each district

there shall be (1 ) a Court of Landdrost> (2) a Court of

Landdrost and Heemraden, and (3) a Supreme Court for

the whole country, consisting of three Landdrosts and 1 2

jurymen. An appeal lay from the first and second tribunal

to the Supreme Court, which was, however, a Court of first

instance in cases of murder, treason, and thelike. Art. 163

of the Grondwet provides as follows :
" The Courts mentioned

mart. 143 shall take cognizance in the first instance, decide,

and pass sentence in all criminal cases, to Wit: The Court of

Landdrost, ifa cases of wrong-doing, breaches of the peace,

&'c., wh6reiii no higher punishments are iallowed than three

^nths' imprisonment with, or without, fine up to Rds. 100

(£7 10s.) The Court of Landdrost and Hfeemraden, in

cases of miscondudt, Wherein thepunishments do not exceed



Queen.

246

ApriUi. three years' imprisonment -with, or without, hard labour,

;;
^; and with^ or without, fine up to Rds. 500- (£37 10s.) And

Ceme^a.Th» the Supreme Court in cises of crimes and other wrongs,

wherein heavier punishments than those above stated must

be pronounced." We have next the Criminal Procedure

Law oi 1,864, which, by its first section, enacts: "All crjim,e§:

committed against the laws of this; Republic shall'be subject

to the jurisdiction of the Supreme Court, to be held in any

district of, the Republic, who^e, decision and sentence shall

be final. .Art. .2 : All crimes against the laws of this Re-

public, and not punishable with death, banishment, or trans-

portation, or subject to -heavier punishments as hereinafter

provided, committed within the limits of any district of tlie

Republic, shall be subject to the jurisdiction and decision

of the Courts of Landdrost, ani Landdrost and Heemraden,

of the different districts in which such crimes are committed.'

Art. 3 : The punishments to be pronounced by the Court of

] landdrost shall be asfoUows :

—

a. whipping up to 25 lasheSj

according to the nature of the case; b. imprisonment with

or without hard labour, not exceeding six months; c. $nq

up to £25. Art. 4 : The Court of Landdrost and Heem-
raden shall have the power to pronounce the following

sentences :-—a. whipping up to 60 lashes, according to the,

nature of the case ; b. imprisonment with, or without, hard

labour, not exceeding three years ; c. fine up to £50. Art.

5 : The sentences to be pronounced by the Supreme Court

shall be—a. death; b, imprisonment for life with, or prith-.

out, hard labour, or for any shorter peripd; c. transporta-j

tion or banishment for any period according to the nature

of the case ; d. whipping not exceeding 100 lashes, with, or

without, imprisonment and hard labour." Lastly, we have

the new Criminal Procediurs Aat of 1874, which, by its first

section,' enacts: "The Courts of Landdrosts,- , and Land-

drost and Heemraden, have jurisdiction in criminal cases

according to the provisions of the Grondwet, and the Ordi-

nance Regulating Gviminal. Prooedm-e." I have deenied. it

necessary to state, fully the local Law on the, subject.; The
question for decision, which is of great importance, rest^

entirely .upon the construction of the enactments above set

forth. The point has been solemnly raised for the first

time Tyhejther, regard being had, tq.these provisions pf the
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local Law, the Court of Landdrost has jurisdiction to try a x^^ii
case of seditious libel, as laid in the indictment against Mr. " ^
Celliers, and as my learned brother differs in opinion from ceiik^B. Th«

me, I express my views with great diffidence. It seems to *'"'°°'

me that under art. 163 of the Grondwet, the Landdrost had
no jurisdiction to try this case. The Orondwet simply con-

templates the pjunishment of petty and minor offences when
speaking of the jurisdiction of the Landdrost. This much
is clear. But a difficulty arises , when we refer to art. 2 of

the Criminal Procedure Law of 1864. By this, and the.

following article, the juristiction
, of both the Landdrost

Court and the Court of Landdrost and Heemraden, so

far as the amount of punishment is concerned, is clearly

increased, and it is argued for the Crown that, under

this particular section 2, the Court of Landdrost, as

well as the Court of Landdrost and Heemraden, has

jurisdiction to try any offence not punishable with death,

transportation, or banishment. I feel myself unable to

concur in this view. No doubt the wording of the section

in question is very similar to the provisions of Ordinance

40 of the Cape Colony, and if we had merely the section

itself to deal with, we might interpret it in the way in

which it would, perhaps, be interpreted in the Cape Colony,

although it must be observed that we have here in this

section words placed together which appear twice over in

two. separate sections in the Cape Ordinance; so that

whereas no ambiguity exists in that Ordinance, there being

separate sections distinctly stating the jurisdiction of each

separate Court in the Colony, here we have but one section

dealing with the question of the jurisdiction of the two

Courts of Landdrost and of Landdrost and Heemraden.

The section under consideration, if the argument for the.

Crown be correct, would give a Landdrost jurisdiction to,

try cases of culpable homicide, rape, and in
,
fact a,lmost

every crime short of murder. It would then simply depend

upon ;the [discretion of the Attorney-General whether he

will remit such cases to the Court of Landdrost, or bring

th^m before a higher tribunal. Such an interpretation of

the section would amount to a, yirtual repeal of art. 163 of

the ,Chjondwet, ior it wQnli.entirely aXtev the character and

nature of the offences ;whicli the Land^rostj is by the
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Apr^ n. Grohdwet empowered '

to try. But then what becomes of

;; ^: the first section of the new Criminal Procedure of 1874,

(r.iiie«7». Th» whick speaks of the criminal jurisdiction of thfe Landdrost'

''*""• under the provisions of the Qmndwet and the Criminal

Procedure Act 0/ 1864? These very words should remind us

of a simple rule of construction, viz., that the enactments of

the local law must be read together, and such an interpreta-

tioii given to them as will make them, consistent the one

with the other. If § 2 of the Law of 1864 had (like in the

Cape Ordinance) merely mentioned the Cburt of Landdrost'

alone, I will readily a.dmit that nothing could be clearei^

than that that tfibtinal would have jurisdiction to try almost'

all cases except Inurder; but it speaks of the Court of

Landdrost and of Landdrost and Heemradeu, and reading

this and the following section together with the provisions

of the (?ron(i?wei, it appears to me clear that so far as the

Courts of Landdrost and of Landdrost and Heemrad'eti are

concerned, the Gnmdwet fixed more or less distinctly the

nature of the cases to be tried before each of these tribunals

as well as the punishments to be inflicted; whereas the ]jaw

of 1864, leaving the nature or character of the offences to

be tried by each Court Untouched, simply increased the

sentences that could be pronounced. What was there to

prevent the Court of Landdrost and Heemraden trying a

case of rape or culpable homicide, or any other crime, for

which the punishment is no longer death, transportation,

or banishment, under the Grondwet ? Surely nothing, but

clearly the Court of Landdrost merely had no jurisdiction

to try such cases under the Grondwet. The Criminal Pro-

cedure Act of 1864, therefore, so far as the nature of the

offence is concerned, confers no new jurisdiction on the

Court of LanddrOst and Heemraden, but silnply increases

the punishment; why then must it necessarily do so with re-

spect to the Court of Landdrost ? All offences (says article

2), the punishment for which is not death, banishment, or

trd.nsportation, can be tried by the Landdrost, and Laild-'

drost and Heemradien Courts; of offences so triable, some'

only can be tried by the Landdrost Court ; and, therefor^^

when the Legislature say^ in one sentence that all offences

not punishable by death, &c., can be tried by the Land-

dtbst, and Landdrost and Heemraden Courts, it by no
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means follows that it meant to predicate that where the Ap^u,
latter tribunal has jurisdiction, the former must necessarily " ^
have jurisdiction also, although the converse of this position

would be quite correct. Let us assume, for tha sake of

argument, that no distinct provisions in our local law ex-

isted relative to cases of murder, but that the Legislature

had provided "that all offences against the laws of the

Republic shall be tried by the Courts of Landdrost, the

Courts of Landdrost and Heemraden, and the Supreme
Court." Will it for a moment be contended that the

Landdrost could, under this provision, try any case, even

one of murder ? Clearly not. All that would be intended

by the Legislature would simply be that crimes could be

tried by any one of these tribunals, each in its jurisdiction

and no more. Applying the same process of reasoning to

the interpretation of §§ 2 and 3 of the Criminal Procedure

Act of 1864, I am of opinion that thereby only the amount

of punishment is increased, but not also that the character

or nature of the offences which the Landdrost could try

under the Grondwet has been changed or affected. But

then it may be asked, why was the jurisdiction as to punish-

ment increased if it was not intended that it should also be

increased with respect to the character of the offence ? I

answer, the one does not as a matter of course follow from

the other. The only increase in jurisdiction of the Land-

drost, as to the amount of punishment he could give, is im-

prisonment for six months instead of three, together

with hard labour, and the enlargement of the fine from

£7 10s. to £25. The same criminal might have been con-

victed of a similar offence before by the Landdrost, and to

enable' the Lainddrost to deal more severely with such a

prisoner llis jurisdiction may have been increased with

that view. No preamljle is to be found to the Criminal

Procedure Act of 1864, nor are any reasons given from

which we can say with certainty what was the precise inten-

tion of the Legislature in enacting § 2 of the Act. I think

we must be careful not to identify too much the jurisdiction

of oiir Court of Landdrost with that of a Eesident Magis-

trate in the Cape Colony. Reading the provisions of the

local law ^in pari rhateria together, I am of opinion that the

Landdtost has only 'p'ower to try cases of ih.e nature of
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April n. P®**y Of minor offences, as provided in the Orondwef, and

;;
^; not that he can try any case, the punishment for which la

*'°"QaeS".*''° not death or transportation. It would, I think, startle the

profession if we held that rape, culpable homicide, assault

with intent to commit murder, &c., could, under the local

law, be remitted to a Landdrost for trial, for I believe Ij am

correct in stating that such has not been the local practice.

Much has been said about the Attorney-General's discretion

in criminal matters. His powers are, no doubt, very great

and important, but they cannot give au incompetent Court,

jurisdiction. Several phicaats wei-e referred to in support

of the argument that the Landdrost had jurisdiction, for it

was contended by these placaats that the Magistrates in

Holland are directed to proceed promptly and summarily

against the printers and publishers of seditious books irnd

libels, and authorised to pass sentence of fine and imprison-

ment. I have carefully perused all the placaats on the

subject, but fail to see that because the Scheepenen or

Magistrates in the towns of Holland had jurisdiction to try

offenders against the provisions of these statutes, thart there-

fore our Courts of Landdrost have jurisdiction also in

similar matters. The placaats have obviously no applica-

tion to the present case, for if they are still in force here in

the Transvaal, then must, for instance, the placaats against

vagrancy, pulling of door-bells, and the importation of.

spices, also obtain as law amongst us at the present day.,

It has been very ingeniously argued that the punishment,

for seditious libel is not necessarily to be above six months',

imprisonment and a fine of £25, and that accordingly the

Landdrost has jurisdiction. This is simply petitio principii,

a begging of the question. The infliction of a sentence

within his jurisdiction, does not yet give the Landdrost,

jurisdiction in the subject matter. We must look to the

kind and character of the offence charged, as well as the

punishment iuflicted. A charge of publishing a series of

seditious libels, with the view of alienating Her Majesty's

subjects from their allegiance, and seducing and encour-

aging them to resist and oppose the Grovernment and the

execution of the laws, is not such a minor offence as is con-

templated by the provisions of the Grondwet. But apart

from these considerations, there exists another reason
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against the exercise of jurisdiction by the Landdrost in this apSu.
case. Article 9 of the 33 A.rticles subject all those who are "

JJ

guilty of treasonable conduct against the State ("alle ceiHersTs. The

personen die pogingen aanwenden cm verraad te plegen")

to a fine of Rds. 500, and banishment or transportation. In

such a case, it is clear that the Court of Landdrost has ho

jurisdiction. Now, does the offence with which Mr. Celliers

was charged amount to treasonable conduct against the State

within the meaning of this section ? The 33 Articles, which

were promulgated before the Grondwet, form a series of

enactments or rough code, intended to provide for the im-

mediate wants of the young community known as the S. A.

Eepublic. The pioneers from the Old Colony, who founded

this State, were very jealous of anything said or done

agdinst the authority of their Government, or with the view

of endangering its stability and existence, hence the provi-

sion in Article 9, subjecting those who communicatB with

with foreign 'Governors for such a purpose, or are guilty of

treasonable conduct, to the penalties therein specified. I

think the offence of which Mr. Celliers was convicted by

the Landdrost, comes within the meaning of this 9th Article.

The crime of seditious libel, as set forth in the indictment

against him, is a species of crimen loesce majestatis. But

there iis this distinction: simply libelling the head of the

Government, or the officers of the Government, is ctinien.

Icesce venerationis, and may be punished as such or as

injurie ; whereas printing a series of seditious libels hostili

Inmo, 1.61, with the view of undermining the authority of

Government, or inducing the subjects to resist its authority

and shake off their allegiance, as laid in the indictment^ is

a species of perduellioii or verraad. These terms include

both treason and sedition, as defined in Biiglish law (0/.

Voet, 48, 4, 2, and 3, and Decker's edition of VanLeeuwm',

bk.-4, ch. 31, note 1). For these reasons, I think the con-

viction ought to be quashed and the fine remitted.
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Meintjes vs. Meintjes.

Pri'vixional Sentence.—Martial Law.—Noting Expenses.

The diijendant to. acclaim for provisional sentence on a pro-

missory note objected to pay the noting expenses, on the

ground that the existence of Martial Laiv, rendered pre-

sentation and noting unnecessary j Held, that thf objec-

tion, was untenable.

Apriug. iforcoTAi, (Attorney-treneral), prayed provisional sentence

Meintjes vb.
^^ ^ promissory note made by defendant and due on 18th

Meintjes.
" ^arch, 1880.

Hollard contra : The defendant admits the debtj but

objects to pay the noting expenses. The note sued on was

noted during the existence of Martial Law, which was pro-

claimed on 21st Decssmber^ 1880, and the proclamation was

not withdrawn until 31st March, 1881. The defendant was

a volunteer on active service during that' period, the Courts

of Law were closed, aud as there was no necessity to note

the promissory note, the expenses of such noting cannot be

demanded of the defendant. Story on^Noles, § 356. The

defendant was prevented by his military duties from paying

the note^ nor was he bound to pay at the time. Story,

§261; Story on Bills, § 327.

Morcom .(Attorney-General) in reply, The cases in 1

Mem, ^how there must be presentation and noting, even

against the drawer of a bill or maker
,
of a note. Marillac

vs. Scheepers, Buch. 1870, p. 31 ; Van der BylySi^Bu. Plessis,

Buch. 1868, p. 2. ' Notwithstanding the investment of

Pretoria it was possible to note the bill. A. vs. B., 3 Menz.,

446 ; Barry vs. Van Bensberg, ib. ; Chitty on Bills,
,
252,

226 (llthedn.)

The Court held that the defendant had not shown any

just grounds for refusing to pay the noting expenses ; and

gave provisional judgment against him as prayed.
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Zeilee & Co. vs. Sheppard.

Rule VII.—Declaration following Arrest.

Rule VII. prescribes that ivhere a (defendant has been arrested

a declaration shall be served upon him within 48 hours

after execution of the arrest. Where, therefore, a declara-

tion njpas served on defendant's attorneys within 48 hours

after the Sheriffhad made his return to the writ of arrest,

although the defendant had been arrested seven days

previously ; Held that the words "48 hours after execu-

tion of the arrest " mean 48 hours after execution of the

process of arrest, and that the declaration had been

served in time.

The defendant Sheppard had been arrested and held to

bail. The plaintiffs filed a declaration under Rule 7 of the

Rules of Court. The defendant, before pleading, excepted sheppari

that the declaration was not served on the defendant within

the 48 hours prescribed by Rule VII.

Bnle VII. provides :—" In cases of arrest, a declaration shall follow

the writ of arrest ; which declaration shall be filed of record and served

on the defendant within 48 hours after execution of the arrest."

The defendant was arrested by the Deputy Sheriff of

Potchefstroom on 12th October. The Sheriff at Pretoria

received the return by post from his Deputy late on the after-

noon of 1 6th October, after the offices were closed. The next

day being Sunday, the Sheriff informed the attorneys of

the plaintiff of the arrest on Monday morning, 1 7th October,

and hftnded the writ of arrest, together with his return

thereon, to the Registrar on the same day. On the 19th

October, within 48 hours after they had received notice of

the arrest from the Sheriff, the attorneys of the plaintiffs

filed and served the declaration on the attorney of the

defendant.

Oooper, in support of the exception, argued that execu-

tion of the arrest was completed the moment the defendant

had been actually arrested un4er thp writ, Tlie Sheriff's
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1881- return is not part of the execution of arrest. Blore ts.
April 19. r

, . , 1 J J •

zeiierTBo. vb.
I>reyer, 1 Mene., 1 28, shews that .

Sunday is ,not excluded m
sheppard. calculating the Inducice.

Bollard, with him Oloete, contra.

De Wkt, C. J.: We think the words "48 hours after

execution of arrest/' occurring in Rule VII., mean 48 hours

after execution of the process of arrest. It, therefore, in-

cludes the official return of the Sheriff to the Registrar,

and accordingly the declaration was served within 48 hours

in terms of the Rule.

Don vs. Erasmus.

Gortinmsion de Bene Esse.

The general rule is that a Commission de bene esse, to

examine witnesses, will not he granted before -pleadings

have been closed.

1881. Cooper moved for a Commission de bene essse, to examine

.. so! witnesses in Griqualand West and Scotland in the case of

onTs.Eresmus, Don VS. Erasmus.

Cloete opposed. The plaintiff is a peregrinus, and has

giveh no security for costs.

De Wbt, C. J. : Until security for costs i,» given the ap-
plication can not be heard.

Postea (April 30th,)

Cooper renewed the application.

Cloete, contra. No pleas have yet been filed.

De Wet, 0. J.
: No special circumstances Imye been set

forth, which will justify a departure from the ge^^rai rule.
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that until pleadinsfs have been closed a Commission de bene .
^^

.,, ,
ApnI26.

esse Will not be granted. The application must be refused ^-

with costs. DonTB.KmBmuB.

Zeilek vs. Holuns & Holder.

Attorney.—Bill of Costs.—Provisional Sentence.

Provisional sentence on a taxed Bill of Costs in favour of an
attorney refused, where the defendant' objected that the

attorney had no poiver to appear and act for him.

Cooper prayed for provisional sentence on a taxed Bill of

Costs, in fcivour of attorney Zeiler, against Hollins & Holder,

who were defendants in the case of Jacobs vs. Hollins ^
Bolder.

Cloete opposed, and read an affidavit of R. R. Hollins

setting forth that iu Jacobs vs. Hollins Sf Holder Van Eck
had been engaged as attorney for the defendants, and

repudiating Zeiler's power and authority to act as attorney

for the defendants in that case. Dickson vs. Gildenhuys,

1 Mmz., 60.

De Wet, C. J. : Provisional sentence must be refused.

Heeschenssohn vs. Cohen.

Slander.—Words spoken in Rixa.—Retort.

The defendant, having had a quarrel with the plaintiff, said

to him in tht hearing of witnesses, " You are a thief and

a swindler." These words were addressed to the plains

tiff after he had called the defendant a " d d little

sweep," &-C. ; Held, that the words "thief" and

"swindler " ivere used in rixa and ab irae impetu, and

had been compensated by what the plaintiff had said of

the defendant.
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if/j Action for £1,00,0, as an^ for damages by reason that the

KerBoi:^mobr. defendant had spoken and said of the plaintiff, in presence

ys. Cohen. ^f several persons, " you are a thief and swindler." Fropi

the evidence it appeared that the defendant had used the

words complained of after he had been called by the plaintiff

a " d d little sweep," and told by him " to go to hell."

Gooper, for the plaintiff.

Bollard, for the defendant, cited Powel vs. Price, 1

Menz., 500.

The OotfET held that the defendant had used the words

thief and swindler in rixa and ab irae impetu, and that these

words had been compensated by what the plaintiff himself

had said of the defendant.

Judgment accordingly for the defendartt, with costs.

LoNGLANDS vs. FeANCKEN.

Landlord's Hypothec for Rent on omnia illata et invecta.

The goods of a third party, found in a house occupied by the

lessee, are subject to the lessor's hypothec for rent, pro-

vided the goods were brought into the house with the

consent of their owner, and for the purpose of permor-

nently remaining therein for the use of the lessee.

1881. Application by Ada Longlands and Gertrude E. Long-
^^^%\ lands, praying the Court to set aside an attachment of

Longtods vs. furniture, the property of the applicants, under the foUow-
"

ing circumstances:—Judgment had been given by the

Landdrost of Pretoria, at suit of Francken, against the
father of the applicants, for arrear rent. A writ of execu-

tion was taken out, and certain goods and chattels were
seized under it. Among the goods attached by Francken
(the lessor and judgment creditor) were a piano and a few
other articles of furniture, admitted to be the property of

the applicants. The first applicant was of age, and the
second applicant, although only 20 years old, had virtually

Francken.
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been emancipated from parental control. Both young
M^a^as.

ladies were, at the time of executionj temporarily residing - ^-

with their father. They had for the last few years sup- ^"^^'SSJ''

ported themselves, partly out of funds settled upon them in

trust by their grandmother, and partly with their own
-earnings as teachers and governesses. The piano, and other

^articles, claimed by them had been purchased with their

-own money.

i' Cooper, in support of the application,

ploeto, for the respondent: The landlord has a tacit

hypothec on everything found in the house, whether

brought therein by the tenant or a third party. Van
Leeuwen, Rom. Dwtch Law, bk. 4, eh. 13, § 12 ; 3 Burge,

•5:90,594-5; Begts. Observ., vol.1, observ. 72; Grotius, 2,

•48, 17, and Schorer in notis ; Van der Keessel, Th. 423, Th.

453; In re Stillwell, 1 Menz. 537.

.Cooper, in reply: The applicants use the piano and other

: articles exclusively for themselves. Grotius (Maasdorp's

^edn,), p. 283; Suher, Heed. Regis., bk. 3, ch. 10, s. 11; bk.

5, ch. 40, § 3; ErsMne's Institutes, vol. 1, title 6, page 181.

Cur. ado. vult.

Posfea (May 27th).

I KoTzi;, J. (delivering the judgment of the Court) : We
think that, for the purpose of this application, the relation

of parent and child ought not to affect our decision. Ee-

^arding.the applicants as mere strangers, I will proceed to

'Consider the argument, advanced on behalf of the respon-

•dent, as to the lessor's hypothec on omnia illata et inveda.

We incline to the principle of law that the goods of a third

person found in a house occupied by a lessee are subject to

the lessor's hypothec for rent (where the property of the

lessee proves insufficient), provided the goods were brought >

there with the consent of their owner, and for the purpose

-of permanently remaining therein for the use of the lessee.

{Consult. andAdvys., vol. 2, cons. 52 and 53.) This opinion,

• laid down by the Dutch Jurisconsult, is approved and

B



'2m

Mt1?k adopted by iKersteman fBegin,. ,W. B,oek, in voce Huur.y

.

!L_5- p. 185), and by Joet, (20, 2, 5), yrho, however, seems to lay!

^"Frt!n?te.r' down the rule in the alternative, viz., that the goods of the, •

third party will be, subject to, the landlord's hypothec if,"

brought into the house permanently, or (sue) for the use ofj

the;l^^€ie. .^Biftj as property, brought into a, house for a

temporary purpose for the use of the lessee, will not be-

subject to the landlord's hypothec, we must read and instead .

of or in the text of Voet, especially as he cites the Dutch

Jurisconsult with approval. The only reported case, which

I have been able to find, in the Supreme Court of the Cape -

Oolonyj bearing' on this point, is Crowley vs. Domony (Budh. .

Bep. 1869, p. 205). There the landlord's tacit hypothec

-

was held- to prevail over the^ separate property of a wif&^

married by ante-nu;^tiai contract. The wife brought her^-

own furniture . into a hduse rented * by her, for, and

on "ibehalf of, her husband," without -mentioning to> the-

lessor that she was married under ante-nuptial contract.'

The Court, under the circumstances, refused to set aside—

an attachment of her furniture in cohsequenceof a judg-

ment obtained against the husband for rent. The reason

for' the decision of the^ Court is' not given; but the case-

sefems to fall within the rule above^ stated, for the furniture

was brought into the house with the view of continuing -

therein for the joint use of both husband and wife. In the -

present instance there is nothing to shew that the furnituj-e

-

of the applicants was brought into the house rented by

their father to remain there indefinitely for his use and

benefit. The , applicants are, apparently, only temporarily-

residing with their father, andiuse the articles claimed by

them exclusively for themselves. Several authorities have

been cited in support of the attachment, but none of them,.,

vsfhen carefully considered, state anything necessarily con--

flicting with the view we are disposed to adopt. Grotius^

(2, 48, 17) simply lays da^ix that the landlord's' hypothec-:

extends over all moveables brought into the house by ther

hirer. This general statement has been somewhat qualified'!

hj Gruenewegerb ad . Grot, wht> ex-plaina that it refers to

-

moveables being the property of the hirer, or of a third

person, and brought into the house with the third person's-,

consent, and with the object of always remaining thfereiiikri.
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This explanation of GrOenewegen is. appi'oved by. Schoror.

Next we have a passage cited from Fa»i Leeuwen's Com-

mentietries {4i, 13, 12),. where it is said that the lesson's

hypothec extends to everything, brought and ikejit in the

house. In the Censurii Forensis (4, 9, 3), however. Van
Leeuwen carefully qualifies this general assertion, and lays

down the rule as given by Groenewegen. Van der Keessel

(Th. 432) merely speaks in a general way of the lessor's

tacit hypothec in case of a lease of land, and Van der Linden

(1, 12, 3) simply repeats the language of Grotius. Burge,

in treating of the law of Holland, as to the landlord's

hypothec, has but compiled the views expressed by the

above writers. The law, as stated by Groenewegen, is no

doubt correct as far as it goes, but he has only given us a

branch of the rule. We think the true rule is that given

by Voet on the authority of the Dutch Jurisconsult, and

that consequently moveables, the property of a third party,

brought into a house for a temporary purpose merely, or

not for the benefit and use of the lessee, are not subject to

the lessor's hypothec for rent, where the lessee's property

proves insufficient to satisfy the same. The attachment

must, accordingly, be set aside; but as this is virtually a

test case, there will be no order as to costs.

1881.
Mar 25.

„ 37.

Jjonglandg vb..

Franoken.

Bx parte Van Manen.

Curator ad litem appointed to Minor beyond jurisdiction.—
Interdict.

Gloete moved for the appointment of a curator ad litem to

the minor, W. B. Pistorias, residing out of the jurisdiction

of the Court, who had seduced the applicant's daughter,

also a minor, and recently delivered of a child. He also

applied for an interdict on the inheritance of Pistorius in

the hands of the Orphan Master, pending an action to be

brought by the applicant, as guardian of his minor daughter,

for damages by reason of the said seduction, &c. Letter-

stedt vs. Executors pf.
Letterstedt, Bach. Rep., 1874, p. 42.

1881.

June 23.

Ei parte Van
Manen.



1881.

June 2S.

200

The CouET appointed advocate Cooper curator ad litem

Bipirte v»n *° *^^ minor Pistorius ; summons to be served on the
Manen. Curator as well as the minor ; and granted an interdict

against the inheritance as prayed.

PIIINTED BY JOHN KEITH, CHURCH STKEET, PKETOKIA.



INDKX TO THE VOLUME.

Absent Hubbaxd.—See Adultery.
^^'''''

See Transfer by Wife.

Absent Witness.—See Deposition.

Absolution from the Instance.—See Defauiatiou.
Adiation.—See Inheritance.

AD.MINISTRAT01!.—Under the Annexation Proclamation of 12th April,
1877, the local Administrator has no power to legislate for the
territory of the Transvaal. White cf Tucker vs. Rudolph . . U6
Leave to sue the Administrator refused. White 4'- Tucker vs.

The Administrator .

.

,

.

,

.

.

.

j27
An application for leave to sue the Administrator must be
made in Courh and not in Chambers. Ibid.

AouLTEUY.—Where a husband had been absent from home, and
returned to his wife, who, within six mouths of such return,
gave birth to a full-born child ; Held, proof of adultery by the
wife with some person unknown. Finegan vs. Finegan .. .. lr,<»

See Jurisdiction.

Advocate.—An advocate is liable to pay a licence or personal tax
under Ordinance No. 2, 1871, § 5. Cloete vs. The Government 17.T

Suspension from practice of.—See Attorney.

Affidavit.—Held, per cicriam, that it could not compel one 1'. to

make an affidavit as to certain alleged facts. Leathern vs.

Surtees 100

Au affidavit is not admissible to prove presentment of a pro-

missory note in a provisional case. Simpson vs. Lemkuhl ... 140

An affidavit must be duly signed by the Justice of the Peace

before whom it purports to have been sworn. Ex parte Deecker 14.5

Affidavits can not be received to supplement, or add to, the

Record of proceedings in a Landdrost Court. Such affidavits

are, however, admissible in support of an application to send

the Eecord back to the Landdrost on the ground of incomplete-

ness. Jacobs vs. The Queen . - . . . . 173

Agent.—An action is rightly brought against an agent, in his capa-

city as such, where the terms of the power granted him by an

absent principal give authority to sue and defend, and to choose

domicilium, &o. Bosman vs. Preller ^ De Villiers . . . . 12

Alimony.—An application by a wife for alimony refused, where she

had ample means of her own, and the husband's income was

limited. Ex parte Weatherley .. . . Ill

Amendment.—See Indictment.
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ANNjixATioN PuocLAMATiox.—See Administrator.

Ante -NUPTIAL Contp.act.—See Plaoaat.

No aute-uuptial contract can secure to the wife any of the

husband's property in a competition with his creditors, although

the liusband at the time of such contract was in solvent circum-

stanoes. Curator of Van ier Merwe's Estate vs, Vaij. der Merwe US
A wife can protect her own property by ante- nuptial contract

against her husband's creditors. Where, therefore, the pro-

perty of the wife, secured by ante-nuptial contract, of which the

defendants had notice, had been seized and sold in execution £

a judgment against the husband, the Court held that an action

for damages at the suit of the wife lay against the defendants.

Van der Merwe vs. Turton and Juta. . .

.

.

.

.

.

. . 150

Appeal.—In an appeal from the Court of Land Commission, the

Court ordered a diagram of certain land to be framed to enable

it to arrive at a proper decision. Ras ^ Van Zyl vs, Wolmerans 87

The High Court Proclamation of 18th May, 1877, does not

limit the right of appeal to the Privy Council to the cs.se of a

judgment in an ordinary civil suit or action, but extends it to

any rule or order having the effect of a final and definitive sen-

tence. RudolpJi vs. White J^' Tucker .

.

.

.

.

.

, . ISo

The 35th Rule of Court requires that within one month after

the petition for leave to appeal has been lodged with the Regis-

trar, recognizances shall be entered into, and security given, by
the party appellant to the party respondent, for the due prose-

cution of such appeal and for the payment of the costs thereof,

in default whereof such appeal will be disallowed. Where,

therefore, a petition for leave to appeal had been lodged with

the Registrar on Blst May, and was heard by the Court on

1st July, no recognizances having been entered into in the

meantime, the Court dismissed the petition. Ibid.

An application to strike an appeal case off the Roll refused,

where the parties had agireed that, the appeal should be heard

after the expiration of the three mouths allowed by the Rules

of Court. Kirstein vs. Gronum .

.

.

.

.

.

.

.

. . lOG

AuBiTKATioN.—See Award.

Arhest.—See Landdrost.

The arrest of applicant under a criminal -warrant, issued by
a Magistrate in Griqualand West, and countersigned by the

Attorney-General of the Transvaal, with a view to the extra-

dition of applicant, set aside as being contrary to the provisions

of Ordinance No. 5, 1871. Ex parte Lithauer . . . . . . 38

To found jurisdiction. Ex parte iJeWocfc.

.

.. .. .. 103

Of a Peregnnas. T-mycross vs. McHattie .

.

.

.

.

.

, . 198

See Leave of Absence.

Akticles of War.—See Volunteer Corps.

Assault.—Although an action for damages for assault will lie, not-

withstanding a previous criminal conviction of defendant for

such assault, a Landdrost ought not to try the civil action

where the conviction is still pending in review before the High
Court. Williams vs. Young . . . . . . . . . . . . 131



Atxokney.—An Advocate and Attorney, who had beeii employed by
his client to pass transfer of certain farms, and had received

£11 Us., the amount of necessary charges for the purpose, kept
back his client's money for more than tvco years, without
expending it for the purpose intended, or passing transfer as

instructed ; Held, that this was an act of professional mis-

conduct, which the Court could not overlook, and the re-

spondent was accordingly suspended from practice for the

period of twelve months. Van Wijh vs. Krige . . . . . . SO

Circumstances which will induce the Court to refuse admission
to an applicant as attorney, will also, as a general rule, jTistify

the Court in dealing summarily with an attorney already ad-

mitted. Ibid.

Where, ujjon the affidavits, the Court can not arrive at a

definite conclusion beyond reasonable doubt, it will not interfere

summarily until a conviction against the attorney has first taken

place. Secus, where the charges are admitted by the attorney,

or where they are established beyond reasonable doubt. Ibid.

An attorney who merely collects money for a client is in the

same position as an agent, and can only charge the percentage,

for collection allowed to agents by § 15 of Ordinance No. 2, of

1871. Ex parte McGregor M
Where an attorney acted as an ordinary agent, the Court re-

fused to make absolute a rale nisi against him for a specific

account. King \s. Henderson.

.

.. .. .. .. .. 171

Fees of attorneys under Ordinance No. 2, of 1871, § 13, discussed.

Van Breda vs. Johnstone .

.

.

.

.

. .

.

.

. . 193

Attoknev-Genekax..—See Preliminary Examination.

AwAKD.—An order, making an award a Kule of Court, set aside.

Leathern vs. Henderson .

.

• • • • •
'"'

A client will not be bound by a submission to go to arbitration,

signed by his attorney, contrary to express instructions of the

client, where such instructions were known to the opposite

party, or his attorney, who, notwithstanding, executed the deed

of submission. An award under such deed of submission is a

mere nullity ; and, on action brought, the Court set aside an

order whereby the award had been made a Rule of Court. Ibid.

Bail.—See Sheriff.

Bank Books.—See Inspection.

BANKi.\e Company.—An unincorporated Joint-stock Banking Com-

pany cannot sue through its Genera 1 Manager. Cape Commercial

Bank vs. Schroder Si' Co ^*^^

Bankuuptoy, Fobkign.—H., a debtor residing in the Free State, gave

a, promissory note, payable at the Oriental Bank, Bloemfon tern.

His estate was subsequently adjudicated bankrupt in the Free

State, and a trustee appointed. H. afterwards removed to the

Transvaal, and was sued before the Landdrost of Pretoria on

the promissory note by the payee, who was domiciled in the

Free State, and had not proved any claim in the msolvent

estate. The Landdrost admitted affidavits sworn in the Free
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Stttte ill evidence, and gave judgment against H. with costs.

On appeal, the Court reversed the judgment below, with costs.

Be Hart vs. Steyn .

.

.

.

.

.

.

.

.

.

.

.

• • 1*^2

B.lli.—Notice of Bar. Brodrick vs. Leathern. .

.

.

.

• . 139

Where a defendant had been barred from pleading, and leave

to purge default had been refused him, the Court allowed his

counsel at the trial to cross-examine the plaintiff's witnesses.

Leathern vs. Srodrick .

.

.

.

.

.

.. .

.

.

.

• • 1-13

Bill or Costs.—Provisional sentence on a taxed bill of costs iii

favour of an attorney refused, where the defendant objected

that the attorney had no power to appear and act for him.

Zeiler vs. Hollius 4" Holdei- .

.

.

.

.

.

.

.

.

.

. . 2-5.5

Bond.—See Mortgage Bond.

Cancellation of Lease.—8ee Lease.

Carkiek.—See Goods in Transitu.

See Transhipment.

See Delivery.

Collection.—See Good-for.

See Attorney,

Collusion.—Where, after the plaintiff had determined to sue for a

divorce, he proposed a marriage between his wife and her adul-

terer, and consented to provide the wife with money to support

herself during the continuance of such illicit union, a marriage

between the wife and her adulterer being forbidden by Komau
Dutch Law, the Court dismissed his summons for divorce a

I'inculo. Weatherley \s. Weaiherley .

.

.. .. .. .. 66

Commission "debenk esse."—A Commission de bene esse refused,

where the plaintiffs resided in Natal, and the defendant in the

Free State, but had immoveable property in the Transvaal.

Tipper cf' Good vs. Van den Burg .

.

.

.

. . ... . . 112

Commission de bene esse granted, where the application was

for the examination of two witnesses who were named, and any

other witnesses that may be produced by either party to the

suit. Curator of Marais' Estate vs. Cloete.

.

.. .. .. 187

The general rule is that a Commission de bene esse will not be

granted before pleadings have been closed. Don vs. JSrasmus . . 254

Compound Inteuest.—A summons based on an account, charging

compound interest, is not on that ground bad in law. Oompton
vs. Williams . . . . . . . . . . . . . . . . 160

Co.MPCLsoKY SEQUESTK.iTiux.—See Sequestratioij

.

Condition.—See Recognizance.

Condition Pkeoedent.—Where the appellant had agreed to return

certain oxen, or their value, which he had exchanged for »

horse with the respondent, if the latter brought him the skin of

the horse in case it should have died of horse-sicknes ; Held,

that this was not a condition precedent, and that there being

satisfactory evidence that the horse had died of horse-sickness,

the respondent was entitled to sue for return of the oxen or

their value, although he had failed to bring the horse's skin to

appellant. Perrin vs. Potgieter . . . . . , . , . . m
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Condonation.—To establish condonation, there must be evidence

that the plaintiff agreed to take the defendant back as his wife,

rectam et integram. Weatherley vs. Weatherley . . . . . 66

CoNNivAxoE.—Connivance exists where the plaintiff, by his acts and

conduct, has either knowingly brought about, or conduced to,

the adultery of his wife ; or where he has so neglected or ex-

posed her to temptation, as under the circumstances of the case

he ought to have foreseen would, if the opportunity offered,

terminate in her fall. So, where the jjlaintiff, having become

aware of an improper intimacy existing between his wife and

the co-respondent, remains passive and permits the intimacy to

continue, taking no steps to protect his wife and to avert the

coming danger, he will be held to have connived at her subse-

quent adultery. Weatherley vs. Weatherley . . . . . . 66

Contempt of Couki.—What amounts to contempt of Court. In re

Phelan .

.

.

.

.

,

. . • .

.

.

.

.

.

•

.

. . ;>

Conviction.—A conviction by an Acting Landdrost quashed, where

such Landdrost had also acted as prosecutor against the

prisoner, and had not been properly appointed Public Prose-

cutor. Breytenbach vs. The Queen .. . .
55

A conviction quashed, where the evidence against the prisoner

was not given in his presence, nor under oath. The Qwecii vs.

David Lynx .

.

.

.

.

.

• • • • • • • HO
A conviction quashed on the ground that the Kecord did not

show that the accused had been called on to plead. Oouws vs.

The Queen (™ '«>'*«) 1 ''*

Conviction fok Assault.—See Assault.

Co-owNEE.—See Joint Owner.

Costs.—An attorney, under certain circumstances, not allowed his

costs as between attorney and client. Uys vs. Vos .. .. J^

A peregrinus must give security for costs. VanBlerk vs. IloUias

and Bolder

Don vs. Erasmus .

.

See Provisional Sentence.

CwMiNAi, Sl-mmoxs.—See Non-appearance.

Crdhnal Teial.—See Postponement.

CKO^yN —The Crown has no power under terms of the Annexation

Proclamation of 12th April, 1877, to legislate for the territory

of the Transvaal. White 4' Tucker vs. Rudolph 116

Ctjkatok.—See Executors.
n ., • •

A Curator ad litem appointed to a, mmor beyond the juris-

diction. Ex parte Van Manen 2o9

See Lunatic.

fiTTiATRix —See Wife.

Custom -By the Civil Law, and the Koman Dutch Law, a general

custom may abrogate a written law. Such custom must, how-

ever, be reasonable, ancient, and properly proved by acts and

deed's. Zdler vs. Weeher

Sn^i^^SSSation following arrest. Kule VU, prescribes

128

251

17



ill.

I'AGE

that where a defendant has been arrested, a declaration shall

be served upon him within 48 hours after execution of the arrest.

Where, therefore, a declaration was served on defendant's at-

torney within 48 hours after the Sheriff had made his return to

the writ of arrest, although the defendant had been arrested

seven days previously ; Held, that the words " 48 hours after

execution of the arrest" meant 48 hours after filing of the

Sheriff's return of the execution of the process of arrest, and

that the declaration had been served in time. Zeiler & Co. vs.

Sheppard . . . . . . . . . . . . . . . . . . 2.53

Djir.ui.iTiox.—In an action for damages by reason that the defen-

dant had stated the plaintiff had made a false declaration in

the wimess-box ; Held, upon the evidence, that absolution

from the instance must be granted. Kleinhans vs. Cronjr . . 120

See Slander. "

DKF.iULT.—An application to purge default refused. Brodrick vs.

Leathern .

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

. . I'dSI

Judgment pronounced against a defendant in default. Celliers

vs. Boshoff 200

Delivery.^—In the absence of anything manifesting a contrary inten-

tion on the part of the vendor, delivery to a carrier is delivery

to the vendee. Welsh vs. Btrnhard, Cohen, ^f Co. .

.

. . 192

Delivekv.—Delay in delivery. A carrier is liable for damages

caused by unreasonable delay in the delivery of goods. Coventry

Brothers \s. Kiiigsinill .. .. .. .. .. .. .. 20r!

Depositaky.—Sale and pledge by a Depositary. The mere posses-

sion of property belonging to another, without any authority to

deal with the property otherwise than for the purpose of safe

custody, will not, if the person so in possession takes upon him-

self to sell, or pledge it to a third party, divest the owner of his

rights as against the third party, however innocent in the trans-

action the latter may have been. Perrin vs. Turton .

.

. . 2.)

Deposition'.—The deposition of an absent witness, who had not been

bound over to appear at the trial under § 51 of the Criminal

Procedure Act, 1864, rejected by the Court. The Queen vs.

Davis .

.

.

.

.

.

. .

.

.

.

.

.

- . . 17H

Descuipiion.—Description of parties in a summons. What is a

sufficient description. Conradie vs. Dunell, Ehded, clj- Co. . . 227

Di.\GK.\ji.—Law No. 5 of 1870, § 8, merely refers to diagrams of

corporeal things, which can be surveyed, and not also to incor-

poreal things quce tangi non possuiit. Municipality of Fotchef-

stroom vs. Cameron .

.

.

.

,

.

.

.

.

.

,

.

. . 20(i

See Notice of Publication.

DivoiiCE.—A fresh summons praying for divorce a oinculo is not

necessary where, in the summons for a decree of restitution of

conjugal rights, it is stated that on non-compliance with the

order to return to cohabitation, application will be made for a

decree a CT«.c«!o. Truter vs. Tr titer .

.

.. .. .. .. 34

Such fresh summons, however, held necessary. JUrasiiias vs.

Erasmus .

.

.

.

.

.

. • .

.

.

.

. . (in notis) 35

See Jurisdiction.



Do.MxciLE.—To constitute a domicile of choice, these two essentials

must concur : (1.) Actual residence in the new place or country.

(2.) An intention of remaining tliere so a« to make it one's

permanent home. Weaiherley vs. Weatlierleij .. .. .. 6fl

DoiNTATioK.—Where a donation inter oivos of land had been made by

a grandfather in favour of his grandson, a minor, and accepted

by the father of the minor on his behalf ; Held, that an action lay

to compel transfer of the land in favour of the minor." Barrett

vs. Executors of O'NHl . . .

.

.

.

.

.

.

.

.

,

. . 104

Edi'jtal Citation.—Leave to sue a debtor, residing beyond the juris-

diction, by edictal citation granted. Ex parte Be/i6ocfc. . .. 103

EJECTifENT.—Where the plaintiff had, at an execution sale, bought

a farm belonging to the defendant, and had obtained transfer

thereof ; Held, that he could not succeed in an action of -eject-

ment against the defendant, because of an irregularity in the

writ*under which the farm was sold in execution, and because

there was no prior attachment of the moveable property of the

defendant, nor any return by the messenger of nulla bona.

Zeiler vs. Rosseau . . . . . . . . .

.

. . . . .HO

See Summons.
Evidence.—No oral evidence of the contents of a mortgage bond

can be admitted unless the absence of the bond has first been

satisfactorily explained. Beed vs. Lee . . . . . . . . ViO

Affidavits held inadmissible in evidence in n principal case.

De Hart \s. Steyn IH'i

The evidence of the plaintiff in a suit for divorce ought not to

be taken on commission. Ex parte Eejis. . .. .. .. 1.S4

The evidence of a witness admitted against a native woman
with whom he was cohabiting. The Queen vs. Fleischmayii and

Katryn * . . . . • • • • • • • • • 172

Is the evidence of a native woman, prisoner's second wife by

Kafir law, admissible against him ? The Queen vs. Sepana . . 172

KxCKPTioN.—An exception to a summons upheld, where the sum-

mons contained no date, and copies of the original docu-

ments, annexed to the summons, had not been served upon de-

fendant, as required by Eules viii. and xiii. Loots vs. Van

Vuren .

.

.

.

•

.

• • • • • • • • ^

'

See Married Woman.
See Secretary to Government.

ExEonxiON.—Sale in Execution.—See Ejectment.

A.n execution creditor, who has seized moveable property in

execution, in the hands of the debtor, will be preferred to a

mortgagee, who claims the property by virtue of a mortgage

bond, unaccompanied by delivery. Beed vs. Lee 130

ExECCTOKS.—Eemoval of Executors.—Where the execiators of an

estate did not file proper liquidation accounts, and kept open

the liquidation of the estate for three years ; HeU, that, upon

application supported by the Orphan Master, the liquidation of

the' estate must be placed in the hands of a curator. Boshoff

vs. Boshoff's Executors . . • • • "^^

ExTR-ADlTioN.— See Arrest,
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Ff.rs.—-Fees for consultation in an appeal case not allowed as

between party and party. Poultney vs. The Master

Foreign Bakkbuptoy.—See Bankruptcy.

FoKEiGN Marriage.—Dissolution of foreign marriage. Weatherley

vs. Weatherley .

.

66

and see Jurisdiction.

Fraud.—See Lease.

Gambling.—See Good-for.

General Issue.—See Plea.

GooD-FOR.—An action cannot be maintained on a " good-for " given

in payment of money lost at playing cards. Nor can an agent,

to whom the "good-for" is handed for collection merely, sue on

it in his own name. Lucas vs. Beston . . . . . . . . Hi

Goons IN Transitu.—A carrier is only liable for the actual damage
to goods in transitu, and can not be compelled by the consignees

to take over the damaged goods at cost price. Welsh vs. Bemhard,
Cohen, ^ Co 192

Gbondwet.—§ 191, Page vs. Hudson . . 230

§ 163, Celliers vs. The Queen 237

§ 143, „ vs.—- § 219, „ vs.

§ 220, „ vs. „ .. ..

Heir.—Liability of an heir for debts due by the estate. Cooper vs.

JocTcs 201

High Court Peoclasi.ation.—Rudolph vs. White cf Tucker .

.

. . 13,5

HusB.AND.—Absence of husband. See Adultery.

Hypothec—Landlord's hpyotheo for rent on omnia invecta et illata.

The goods of a third party, found in the house occupied by the

lessee, are subject to the lessor's hypothec for rent, provided

the goods were brought into the house with the consent of their

owner, and for the purpose of permanently remaining therein

for the use of the lessee. Longlands vs. Franoken .. .

.

. . 256

Illegality.—A condition imposed by Government in a contract of

sale, that a farm shall be sold without payment of transfer

duty, is illegal. Page vs. Hudson 229

Indictment.—Indictment for theft.—The Court refused to amend
an indictment for theft by substituting 8th December, 1879, for

8th March, 1879. The Queen vs. Smith 173

Informality.—See Preliminary Examination.

Inheritance.—Adiation of Inheritance.—Where the defendant was
heir-iu-right of his wife in the estate of the testator, and gave
instructions to sue for recovery of a debt due to the estate, re-

ceiving at the same time an advance of £35 on such debt

;

Held, that he had adiated the inheritance, and was liable for

the debts of the estate. Cooper vs. Jo'cTcs . . 201
Insanity.—Plea of insanity on an indictment for murder. The Queen

vs. Booth .. ..-'.. 50
Insot<vent,—Action by an insolvent. Perrin vs. Twfton . . , , 25



Inspection.—An order for inspection of Bank books in the onstody

of the opposite party refused. McHattie vs. Tioycross . . . . 190

Inspectors' Instructions.—The Inspectors' Instructions of 1861,

§ 12, do not relate back to farms inspected in 1853. Du Toit

vs. HuAsoii . . . . .

.

.

.

.

.

.

.

. . . . 220

Interdict.—Under § 55 of the Civil Procedure Act of 1874, a Land-
drost can not grant an interdict against property situate within

his district, but possessing a value above the jurisdiction of the

Landdrost. Spies vs. Holtsliausm . . ... . . . , . . 59

The proper form of proceeding, vi-here applicant complains

that respondent has diverted water from a public stream, to

the detriment of his mill, is by action, and not on motion for

an interdict. Dore vs. Meintjes . . . . . . . . . . 101

An interdict will be refused where the applicant has an ade-

quate remedy by action. Gaisford vs. Marais S/- Oo. .. . . Ill

An application for an interdict will be refused, where no clear

right is established by the applicant. Ex parte Bole .. .. 167

An interdict granted under § 55 of the Civil Prooednre Act of

1874. Ex parte Fox, James, and Jones . . . . . . . . 168

See Joint-owner.

An interdict granted restraining the transfer or mortgage of

immoveable property by the registered owner thereof. Ex parte

Zeiler .. •• •• •• •• • •• •• 226

Irregtjlahity.—See Preliminary Examination.

JoiNT-owNEK.—A joint-owner of an undivided farm is not entitled, as

against the other co-owners, to convert pasture into arable land,

nor can he indiscriminately cut down old and young trees on

the farm. These are acts which may l^e restrained by interdict.

Botha, Smith, and others vs. Kinnear 215

If the other co-owners first suffer an alteration to be made, and

then, after its completion, seek to have the alteration removed,

the application comes too late, and they must rest content with

their claim to be indemnified, by the defendant, for any loss or

infringement of their rights caused thereby. Ibid.

Jdbisdiotion.—See Landdrost.

The mere consent of the parties, in questions involving their

matrimonial status, can not give the Court jurisdiction, where,

in the absence of such consent, the Court would not have juris-

diction. Weatherley vs. WentherUy 66

The Court can, of its own mere motion, and in the absence of

a declinatory exception pleaded by defendant, raise the question

of jurisdiction. Ibid.
, , ,

The Court has jurisdiction, on the ground of adultery commit-

ted in the Transvaal, to dissolve a marriage contracted in

England between parties, whose domicile is English, but who

are bona fide resident in the Transvaal. Ibid.

Lane Commission.—See Appeal.

L.4NDDR0ST.-See Preliminary Examination.
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A Landdrost has no jurisdiction to grant a writ of arrest

against the person and goods of a debtor, where the debt

amounts to £40, and is not proved hy a liquid document or

acknowledgement of debt. Muller vs. Van der Heide . .
17

Jurisdiction of.—One and the same cause of action, exceeding

in amount the jurisdiction of the Landdrost, cannot be split

into three in order to bring the three separate demands within

such jurisdiction. Bowhill vs. Watson 8f Co, .

.

.

.

. . 54

Conviction by Landdrost quashed.—See Conviction.

See Interdict.

Landdkost Court.—The High Court does not scrutinize too closely

the pleadings in the Landdrost Court, as long as substantial

]ustioe has been done. Conradie vs. Dvmell, Ebden, <^ Co. . . 227

See Seditious Libel.

L.VNDLORD.—Landlord's hypothec for rent on omnia illata et inveeta.

See Hypothec.

Law.—See Ordinance. Qrondioet.

Lease.—Lease of a farm executed in fraud of a prior mortgagee set

aside. Cape Commercial Banlc vs. Fleischman . . . . . . 1

-—^ Cancellation of a Lease.—The lease of a house cancelled where

the tenant had not observed the conditions of the lease, and

where the lessor had immediate need of the house for himself

and family. Loxton vs. Brayhirst .

.

.

.

.

.

.

.

. . 33

Abatement of rent will not be allowed, where the lessee has

been disturbed in the enjoyment of the premises leased hy the

tortious act of a third party. Rex vs. Stamp .

.

.

.

. . 63

Cancellation of. Where a lessee ceased to pay rent, allowed

the premises leased to go to ruin, and had abandoned them

;

Held, that the lessor was entitled to a cancellation of the lease

and to damages. Stamp vs. Bex .

.

.

.

.

.

.

.

. . 147

Leavj'; OF Absence.- -The Orphan Master, a public officer, had ob-

tained three months' leave of absence to proceed to Europe.

On the morning of his departure, an application was made by

the Colonial Secretary for the arrest of the Orphan Master, on

the ground that the books and accounts of his office had not

been audited. The application was refused. Ex parte Hudson 224

Lessee.—See Lease.

Lessok.—See Lease.

Ltjnatio.—See Practice.

A Curator ad litem appointed by the Court to an alleged luna-

tic. A provisional Curator may also be appointed to manage
the. alleged lunatic's property in the meantime. Ex parte

Bargon 146

Ex parte De Hart 190

Makkiage Certificate.—The signature of a minister to a certificate

of marriage, contracted in the Cape Colony, must be duly

proved. Nyshens vs. Nyshens .. .. .. . . . , 146

Maeeied Woman.—Where the plaintiff, a married woman, sued as

executrix of her first husband's estate, for money due to the

estate, without the assistance of her second husband ; Held
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upon exception to the summons, that the exception was well

taken. . Van Eeden vs. Kirstein 182

Martial Law.—See Provisional Sentence.

Minor.—The validity of a title deed of property, registered in the

name of a minor, will not be questioned, unless an action be

brought to set aside the title-deed or transfer. In re Roselt S^

Inglis . . . . . . . . . . . . . . . . . . 13

A purchase on behalf of a minor will not be set aside, unless it

appear that such would be for the benefit of the minor. Ibid,

The Court will not sanction the dealing with landed property

belonging to a minor, without previous judicial consent first

had and obtained. Ibid.

Land registered in name of a minor.—In an action by a judg-

ment creditor,of the father, the Court refused to set aside a

bona fide transfer of land registered in the name of his minor

son, the purchase price for which had been been paid by the

father. Russell vs. Van Qrassouw . . . . . . . . . 112

. Provisional sentence granted against a minor on a promissory

note signed by him. Johnstons vs. Keiser . . . . . . . . 166

Moral Claims.—The Court does not entertain moral claims. Jacobs

vs. The Queen .. . . . . . . • • • • • . • 173

Mortgage Bond.—See Lease.

Mortgage.—A mortgage of moveables, unaccompanied by delivery,

must be postponed to the claim of a judgment creditor, who

has seized the moveables Jn execution. Beid vs. Lee .. .. ISO

McNiciPAii Uleotion.—A burgess of Pretoria, Lambertus G. Vorst-

man, soda-water manufaotujrer, was described on the burgess

roll as C. Wisman, Sodawater Manufacturer. At an election

of Borough Councillors, he filled in his voting card as follows

:

"Lambertus G. Vorstman (C. Wisman), Sodawater Manu-

facturer, &c. ; " ffeW, that as the polling officer had satisfied

himself as to the identity of the burgess, his vote had not been

. improperly received. D'Arcy vs. SUnner and Green .. .
.

2,S1

Law No. 16 of 1880, § 27, does not prescribe that a voter must

personally sign his voting card, but only himself hand it in to

the polling officer. Ibid.

§ 27 of Law No. 16, of 1880, does not require a voter to state

his occupation on his voting card, but only his description.

Ibid.

Murder.—See Prisoners' Statements.

Indictment for murder, and plea of insanity thereto. The

Queen vs. Booth . .

Mutiny Act.—See Volunteer Corps.

Necessity.—The meaning of the maxim necessitas non habet legem,

'

quod cogit defmdU, is not that necessity overrides all law and is

superior to it; but that the law justifies in certain cases, as

where the safety of the State is in imminent danger, a departure

from the ordinary principles protecting the subject in his rjght

of private property. It is sot every peoessity tht^t wiH justify a

b

50



departure from the ordinary principles of law. It must be

necessity extreme and imminent. White l( Tticker vs. SAiAoVph 115

Nominal Damages.—See Volunteer Corps.

NoK-Appearance.—The applicants, having appeared in obedience to

a criminal summons, applied for an extension of time to answer

the charge against them. The Landdrost thereupon postponed

the further hearing until a given day, when he would decide

whether the application for time should be granted or not.

The accused did not appear on the given day, when the Land-

drost refused the application for time, and convicted the appli-

cant; HeW, that their non-appearance on the given day did

not deprive them of the right to appeal against the conviction,

and that § 108 of the Criminal Procedure of 1864 did not apply.

Gottios vs. The Queen 141

Non-appearance of witnesses at a criminal trial.—See Post-

ponement of Criminal Trial.

Notice.—Notice of publication of a diagram ordered to be set aside,

where there was no endorsement by the Surveyor-General on

the diagram, as required by Law No. 5 of 1870, § 8. Munici-

pality of Potchefstroom vs. Cameron 206

NoTiNO Expenses.—See Provisional Sentence.

Obmnanoe No. 5, 1864, §§ 1, 2, 3, 4, 7, CelUers vs. The Queen

^^ „ § 8, litt. d., Breytenbach vs. The Queen
'„

„ §§10-13

^j „ „ „ Celliers vs. The Queen

^^ ,, § 14, Attorney-General vs. Skinner
'.

^^ ,, § 51, The Queen vs. Davis

„ „ § 52, The Queen vs. Saul

1^ „ § 57, Attorney-General vs. Skinner

„ ,, § 70, The Queen vs. Botha

,, ,, § 77, Gouws vs. The Queen

„ „ § 95, The Queen vs. Potts

.. „ „ vs. Botha

,. 8 108, Gouws vs. The Queen .

.

, ^ _^ § 121, The Queen vs. Fleischman and Katryn

„ ,, § 128, „ vs. Davis

No. 5, 1870, § 8, Potchefstroom Municipality vs. Cameron

„ „ „ .. .. vs. „

No. 12, 1870 (Weeswet), In re Oosthuysen

No. 2, 1871, § 5, Cloete vs. The Government

,, ,, § 13, Van Breda vs. Johnstone

„ ,, § 15, Ex parte arcGi-ejor

No. 5, 1871, Ex parte Lithauer

No. 1, 1874, § 1 (Grim. Procedure), Celliers vs. The Queen

§ 8, Gouivs vs. The Queen

§ 39 (Civ. Procedure), Lubhe vs. Genis

§ 55, „ „ Mwller vs. Van der Heide

„ „ ,, Spies vs. Soltshausen

„ II (I £is parte foil!, James, ^Jane«

237

55

55

287

4

173

32

4

189

142

115

145

189

141

172

173

185

206

98

175

193

56

38

237

142

171

17

59

168



No. 1,

max
187J, § 103 (Crim. Procedure), Gouws vs. The Queen . . 142

§128 ,, ,, The Queen vs. Davis 173
^0.16,1880, ^27. D'Arcy vs. Skinner and Green.. ..

".'

231

100

62

101

Paopebis, in ™K3U.-Leave to sue in forma pauperis refused.
Leathern vs. Surtees

Payment—The defence of payment must be specially pleaded.
O Eetlly vs. Leathern

PEREGiiiNUs.-Arrest of Pcr.s,rm«s. Tuyeross ys. McHattie
'.'.

'.'. 191Perjury.—See Ke-opening of Case.
Perpetual SiLENCE.-Where a preliminary examination had been

kept open for seven months ; Held, that a decree of perpetual
silence could not be granted against the Crown. Ex parte Bot 223

PLACivx.-The Placaat of Charles V., Anno 1540, art. 6, applies to
all ante-nuptial contracts by v?hich property is settled upon, or
secured to, wives by their husbands, whether merchants or not.
Curator of Van der Merwe's Estate vs. Van der Merwe .. . . 148

Plea.—A plea of no property in the plaintiff means no property as
against the defendant. Perrin vs. Turton 25
Plea of the General Issue.—A defendant cannot raise the de-
fence of payment under the general issue. O'Rnlly vs. Leathern
It IS not competent for a defendant to plead the general issue,
and then a plea of tender to the same cause of action. Beeton
vs. Wemmer

Pleading.—See Description of Parties.
See Xianddrost Court.

Postponement.—An application for «, postponement of a criminal
trial refused, where no attempt had been made to subposna
certain witnesses, whose evidence, it was alleged, was material.
The Queen vs. Potts . . . . . . .

.

. . . . . . ng
A criminal trial postponed on the ground of absence of mate-
rial witnesses. The Queen vs. Botha 145

A criminal trial was postponed, on the ground of absence of

material witnesses, to the following session of the Court. At
such following session the witnesses were still absent; the
Court directed the accused to be discharged. The Queen vs.

Botha .. .. .. .. . . .. 189
Power to Sue or Defend.— See Agent.

Practice.—The Court will not declare a person lunatic upon affi-

davits merely. In re Petersen . . . . . . . . . . 13

Where a plaintiff described himself as Secretary to the Board

of Executors, Potchefstroom ; Held, that he could, in his own
name, maintain an action on a "good-for" given him by the

defendant. Evans vs. Watermeyer . . . . . . . . . . 58

See Spoliation.

Preliminary Ex.\mination.—Where the Attorney-General directs a,

Public Prosecutor to re-open a preliminary examination, and

take further evidence before the Landdrost, the Landdrost can-

not refuse to take such evidence. Attorney-General vs. Skinner i

An informality, or irregularity, in the taking of a preliminary

examination, affords no ground of objection for a prisoner not

b2



to plead to an indictment against him before the jury. The

Queen vs. Joseph . . . . .. . . . . .. . . . . 131

Peeliminaby Examination.—See Perpetual Silence.

Presentment.—Proof of presentment of a promissory note, at the

place where it is made payable, cannot be made by affidavit in

a case for provisional sentence. There must be a proper

notarial certificate. Simpson va. Lemkuhl. . .. .. .. 140

Principal.—See Agent.

Pbisoneks' Statements.—The statements of prisoners, who had
been duly cautioned, as required by law, received in evidence

against them, where Such statements were made after com-

mittal by the Landdrost on a charge of murder. The Queen vs.

Saul ' 32

Peivt Codncil.—See Appeal.

Pbomissoet Note.—Where a promissory note is specially indorsed

to the local manager of an unincorporated Banking Company,
or order, he can maintain an action on it in his own name.

Cape Commercial Bank vs. Schroder . . . . . . . . . . 161

Promissory note signed by agent, see Provisional Sentence.

Pbobogation or Jurisdiction,—See Jurisdiction.

Provisional Sentence.—Provisional sentence granted on a pro-

missory note against a minor. Johnston vs. Keiser . . .. 166

Provisional sentence granted against the maker and indorser

of a promissory note not made to order. Twrton vs. Sargeant

and Others . . 170

Provisional sentence refused on a promissory note signed by
M., as agent, on behalf of B., the principal, no power of at-

torney in favour of the agent so to do being produced. Harsant

vs. Becker Sf Be Yries 236

Provisional sentence refused on a taxed bill of costs in favour

of an attorney, where the defendant objected that the attorney

had no power to appear and act for him. Zeilm- vs. SoUins S(

Solder .

.

.

.

.

.

.

.

.

.

.

.

.

.

. . 255

The defendant to a claim for provisional sentence on a promis-

sory note objected to pay the noting expenses, on the ground

that the existence of Martial Law rendered presentation and
noting unnecessary; Held, that the objection was untenable.

Meintjes vs. Meintjes . . . . . . . . . . . . . . 252

PcBLio Meeting.—See Trespass.

Public Stream.—See Water.

Eecognizance.—Where the applicant did not comply with the con-

dition of a recognizance ; Held, that the recognizance was pro-

perly estreated.

Registbation.—A conveyance of land coram lege loci is equivalent

to registration. Barrett vs. Executors of O'Neil 104

Eent.—Abatement of Rent.—See Lease.

Be-opening of Preliminary Examination.—Attorney-General vs.

Skinner . . . . . . . . . . . . . , , . _ _ 4

Re-opening ov Case.—Where the applicant alleged that one J., a

witness, had at the trial committed perjury, and prayed for a



ioa.

re-opening of the case after judgment had been given, the Court
refused the application, because the evidence of J. had been
materially corroborated by L., another witness, and there was
no allegation that L. had sworn falsely. Mears vs. Leathern .

.

Residence, bond fide.— See Jurisdiction.

Retokt.—See Slander.

Reicbn.—See Sheriff.

RiPABiAN Proprietob.—See Water.
Rules oi- Court.—Rule vii., Tvyycross vs. McHattie

Rule vii., Zeiler S; Go. vs. Sheppard.

.

Rule viii.. Loots vs. Van Vuren
Rule viii., White S( Tucker vs. The Administrator
Rule xiii., Loots vs. Van Vuren

—— Rule xxiv., Brodrich vs. Leathern ..

Rule XXXV., Rudolph vs. White S( Tucker .

.

Rule Ixiii., Leathern vs. Suriees

Rule xxxix., Kirstein vs. Gronum ..

169

198

253

57

127

57

139

135

100

166

Secretary to Government.—The plaintiffs brought an action against
C. for cancellation of a notice of publication of a diagram, and
joined the Secretary to Government as co-defendant. Upon
exception that the summons disclosed no right of action against
the Secretary to Government; Held, that the exception was
well-founded. Fotchefstroom Municipality vs. Camet-on and
Shepstone .

.

.. ., .. ,. .. _ j^gg

Seditious Libel, [per De Wet, C. J.]—A Court of Landdrost -has
jurisdiction, under the Criminal Procedure Act of 1864, to try
and punish a case of seditious libel.

—

Gelliers vs. The Queen . . 237
[per Kotz6, J.] A Court of Landdrost has no such jurisdiction.

Ibid.

Sequestration.—The right of creditors, under Roman-Dutch Law,
to pray sequestration of their debtor's estate, is not taken away
by art. 71 of the Volksraad Resolutions of 1852, which merely
prohibits the voluntary surrender by a debtor of his estate.

Zeiler vs. Weeber . . .. .. .. .. .. .. .. 17
—— Foreign Sequestration. The Court will give effect to a foreign

assignment in bankruptcy, or sequestration of a debtor's estate,

in so far as the personal property of such bankrupt or debtor is

concerned. Perrin vs. Turton . . . . . . . . . . 25

The foreign sequestration of plaintiff's estate at the Diamond
Fields, although it vests his personal property in this territory

in his trustee, does not prevent the plaintiff from bringing an

action against defendant for recovery of certain quicksilver, or

' its value. Ibid.

Servitude.—See Watercourse.

The mere reference in a, transfer of land to a deed of sale,

granting the right of grazing, &o., over adjoining land, is not

suf&cient to create a servitude as against a third party, who is

a purchaser for value. Botha, Smit, and others, vs. Kinnear . . 215

Sherut.—^Action against the Sheriff. Van der Merwe vs. Turton

and Juta . . . . . . . . . . . . . . . • • . 156



Sherht.—The Sheriff directed to pay out certain funds in his pos-

session belonging to defendant, in satisfaction of a judgment in

favour of the plaintiff. Archer vs. Tan Rensburg • • 170

Late return by Deputy Sheriff. Ex parte De Pass and

Hamilton .

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

. • 191

The Sheriff is bound to receive into custody a debtor sur-

rendered to him by the sureties, in terms of a bail bond. Ex
Parte Preller, De VilUers, am,d Taylor .

.

.

.

.

.

. . 222

Slandek.—Words spoken in riiea. Betort. The defendant, having

had a quarrel with the plaintiff, said to him, in the hearing of

witnesses, " You are a thief and swindler." These words were

addressed to the plaintiff after he had called the defendant a
" d d little sweep, &c. ;" Held, that the words " thief" and
" swindler " were used in rixa and ab irae impetu, and had been

compensated by what the plaintiff had said of the defendant.

Herschenssolm vs. Cohen .. . . . . . . . . . . 255

Special Indorsement.—See Promissory Note.

Splitting of DEMANDs.^See Landdrost.

Spoliation.—Where, under an illegal order, the store of the appli-

cants, who were licensed dealers in wines and spirits, had been

forcibly entered, and the stock of liquor therein seized and
removed ; Held, that, although an action might have been

brought by them, the applicants were entitled, on motion, to

an order directing the immediate restoration of the liquor so

seized, for spoliaUis ante omnia restituendns est. White ^ Tucker

IS. Rudolph .. .. 115

Summons.—A summons, containing a prayer for ejectment against

defendant, and also a prayer for compensation in damages at

£5 per mouth, by reason of unlawful occupation by defendant,

is not inconsistent. Van Benshurg vs. Swart . . . . . . 99

Summons.—A summons taken out against a defendant, who died

before it was served on him, ordered to be amended by substi-

tuting the executor as defendant. Preller ^ De Yilliers vs.

Muller 10

SuBEENDEK or Debtok BY HIS Bail.—See Sheriff.

Suspension from Practice.—See Attorney.

Tender, Plea of.—See Plea.

Theft,—Theft is a continuous crime. The Queen vs. Herbst . . 187

Theft by a debtor of property belonging to his sequestrated

estate under Eoman-Dutch Law, and which property had been
left in the debtor's custody by the curators. The Queen vs.

Honey 335

Thibty-Thhee Articles.—§ 9. Oelliers \a. The Queen .. ..237
Through K.ate.- -See Transhipment.

Title Deed.—-See Minor.

Transfer.—Transfer by a wife of property belonging to her hus-

band's estate, in the absence of such husband. In re Oosthuysen 98

Transfer Duty.—The Government can not exempt a purchaser of a
farm from the payment of transfer duty. Page vs. Hudson . . 229



Transhipment.—A carrier, who nnclertakes to carry goods from

Durban to Pretoria at a through rate, is not, in the absence of

any stipulation to the contrary, prevented from transferring

the goods to other wagons in transitu, provided no unreasonable

delay is thereby caused in the delivery. Coventry Brothers vs.

Kingsmill 203

Trespass.—An action will not lie against the defendants for trespass

'

of cattle, the property of persons who attended a public meeting

upon the invitation of the defendants. Ferguson vs. Pretorins 157

Unincorporated Banking Company.—See Banking Company.

Venia .^tatis.—Ex parte Bussell . . . . . . 189

Volunteer Corps.—^Where appellant became a member of a volun-

teer corps for the period of six months at 5s. per day, and the

corps was suddenly disbanded by order of the senior military

officer in command at Pretoria ; Held :

(1.) That the Court had jurisdiction to try an action instituted

by the appellant for damages for breach of contract.

Baker vs. Saunders . . . . . . . . . . . . 176

(2.) That § 4 of the Mutiny Act, and § 13 of the Articles of

War, did not apply to the appellant. Ihid.

(3.) That, although no special and substantial damage had

been proved by the appellant, he was nevertheless entitled

to nominal damages. Hid.

Warrant.—Countersigning of Warrant.—See Arrest.

Water. The ordinary use of running water is that which is re-

quired for domestic purposes and the support of animal life.

The extraordinary use consists in the application of the water

for agricultural purposes, the driving of machinery and the

like. Baillie vs. Hendriks, Soffman, and Broimie 211

If an upper riparian proprietor, in the exercise of the ordinary

use, requires all the water in a public stream, the lower

riparian proprietor will have no redress ; but the upper pro-

prietor can only exercise his right to the extraordinary use of

the water consistently with a similar right in the lower pro-

prietor. Ihid-

Watercourse.—No deviation or extension can be made in a water-

course or aqueduct within the limits of the servient tenement,

but the course originally selected and fixed upon must be ad-

hered to ; unless the owner of the servient tenement consents

to the deviation or extension. Municipality of Potchefstroom vs.

„ 206
Cameron .

Wife.—A wife appointed ouratrix of her absent husband's estate.

In re Oosthv/ysen

Witness.—Absent witness. See Deposition.

Writ.-Irregularity in a writ. See Ejectment.
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