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Internal

Subject:  Justice Mukherjee Commisison of Inquiry into alleged
death / disappearance of Netaji Subhas Chandra Bose

D/o Legal Affairs, Branch Secretariat, Kolkata has addressed letter
dated 10.6.08 [FR] to the MHA, with a copy endorsed to the PMO
forwarding a copy of a writ petition filed in the High Court at Calcutta by
Shri Subhas Chandra Basu and another v. (i) Union of India through the
Home Secretary, (ii) Principal Secretary to PM, (iii) Foreign Secretary and
(iv) Secretary, M/o Parliamentary Affairs, regarding the alleged
disappearance of Netaji Subhash Chandra Bose. The petition argues that as a
result of recent de-classification of certain documents / records relating to
Netaji’s disappearance / death, treasurer of the INA and posthumous
conferment on Bharat Ratna to Netaji are now open to public and, therefore,
the Justice Mukherjee of Inquiry, if appointed further, shall now be able to
answer the part of its terms of reference on whether Netaji died in any
manner other than the plane crash as alleged at any other place, and if so,
when and how. The Commission, in its report, had stated in respect of this
term of reference that in the absence of any clinching evidence, positive
answer cannot be given. The Commission had also concluded that Netaji did
not die in the plane crash as alleged. The petition states that the Mukherjee
Commission was constituted by the direction of the Calcutta High Court in a
writ petition and argues that having been constituted by judicial intervention,
the Government of India cannot exercise absolute power to reject the
findings of the Commission. It is argued that the rejection of the report by
the Government is arbitrary and whimsical and violates the fundamental
rights of the petitioner under articles 14 and 19(1) of the Constitution. The
petition seeks the following relieves:

(a) a writ of mandamus directing the respondents to reappoint or
reopen the Mukherjee Commission to complete and/or further
inquire into Netaji’s alleged death / disappearance in terms of the
earlier terms of reference and direction to supply of documents
relating to the matter to the Commission;

(b) writ of Certiorari directing the respondents to transmit and
produce all relevant documents relating to the matter;

(¢) a rule nisi (conditional order) be issued in terms of the above
prayer;

(d) an interim order to stop / restrain respondents from publication of
all news touching the alleged death or disappearance of Netaji till
the disposal of the writ petition; and

(e) such other or further order(s), direction(s) and writ(s) as may be
deemed fit and appropriate by the Court.




= . ' 2 FR also informs that an advocate has been engaged and requests the
MHA to depute an officer to contact the Law Ministry and the counsel
engaged for doing the needful regarding the case.

3. As desired, draft DO letter addressed to the Home Secretary is placed
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(Amit Agrawal)
20.6.08
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| | BOST "2 TUATE
Pulok Chatterji , gur %3 Prafer
Secretary to PM r ¢ faeeh - 110101

L
T

PriME MINISTER’S OFFICE
New Delhi - 110101

D.O. No. 915/11/C/2/2008-Pol | June 23, 2008

Dear ‘JL\& C:MT’*‘Q \ /

Reference is invited to the enclosed copy bf the Department of
Legal Affairs, Branch Secretariat, Kolkata letter No. 592/Home/08
I11/1626/3272 dated 10.6.08 addressed to the Home Ministry (copy
endorsed to PMO), forwarding a copy of Writ Petition No. 8215 (W) of
2008 filed in the Calcutta High Court. The petition lists the Principal
Secretary to PM as Respondent No. 2.

2. You may kindly ensure appropriate legal responses. The PMO
may also kindly be kept apprised of the developments.

W Yours sincerely,

I
Ol

(Pulok Chatteriji)

Shri Madhukar Gupta,
Home Secretary,
North Block,

New Delhi.
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Pulok Chatterji f@?\?
Secretary to PM ..

D.O. No. 915/11/C/2/2008-Pol June 23, 2008

Dear

Reference is invited to the enclosed copy of the Department of
Legal Affairs, Branch Secretariat, Kolkata letter No. 592/Home/08
111/1626/3272 dated 10.6.08 addressed to the Home Ministry (copy
endorsed to PMO), forwarding a copy of Writ Petition No. 8215 (W) of
2008 filed in the Calcutta High Court. The petition lists the Principal
Secretary to PM as Respondent No. 2.

2 You may kindly ensure appropriate legal responses. The PMO
may also kindly be kept apprised of the developments.

Yours sincerely,

L

(Pulok Chatteriji)
Shri Madhukar Gupta,
Home Secretary,
North Block,
New Delhi.
.._,__‘1] < -5




DRAFT

Pulok Chatterji
Secretary to PM

D.O. No. 915/11/C/2/2008-Pol

Reference is invited to the enclosed copy of the Department of Legal
Affairs, Branch Secretariat, Calcutta letter no. 592/Home/08 111/1626/3272 dated
10.6.08 addressed to the Home Ministry (copy endorsed to PMO), forwarding a
copy of writ the petition no. 8215(W) of 2008 filed in the Calcutta, High Court.
The petition lists the Principal Secretary to PM as respondent no. 2.

2. You may kindly ensure appropriate legal responses. The PMO may also
kindly be kept apprised of the developments.

Yours sincerely,

(Pulok Chatterji)
Shri Madhukar Gupta
Home Secretary
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Y ou are requested to depute conversant officer with all relevant documents of the 3 ¥
case and furnish Parawise comments, bref history and necessary instruction ete. for
drawing Affiday it-in-Opposition/Rephy/Application/Appeal Ete.to contact this Ministry
and counsdl engaged to do the needful and keep this office posted with the current
devdopment of the case from time to time.

PHAGINT DTN S0 45 7 ST I 3ifaes- 1A W B

Incidental costs may be paid to the Advocate-on —Record for filing Vakakatnama
and Affickvit in Oppaosition ete.

R R T R R R TR g e a1 e RS

Dulv siened Vakalatnama by the concermed department of UOI may be
furnshed immediatedy after receipt of this jeteer,

e
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DISTRICT : HOWRAH

IN THE HIGH COURT AT CALCUTTA
CONSTITUTIONAL WRIT JURISDICTION

APPELLATE SIDE

W.P-NO. 9 | (W) OF 2008

Subject matter relating to :
“PUBLIC INTEREST LITIGATION”
Under Group - IX, Head , of the

Classification List.

CAUSE TITLE

SRI SUBHASH CHANDRA BASU & ANR.
...... PETITIONER

“VERSUS-
UNION OF INDIA & ORS. .

..... RESPONDENTS -

ON-RECORD

SUBHASH CHANDRA BASU

Petitioner-in-Person
Bar Association Room No.12
High Court, Calcutta.




DISTRICT : HOWRAH

IN THE HIGH COURT AT CALCUTTA
CONSTITUTIONAL WRIT JURISDICTION
APPELLATE SIDE

w.p. No®2 | (w) of 2008
IN THE MATTER OF :
SRI SUBHASH CHANDRA BASU &

ANR.
...... PETITIONERS
-VERSUS-
THE UNION OF INDIA & ORS.
¥ el RESPONDENTS
INDEX

SL Particulars of Documents Annexure Pages
No.
1. List of Dates
2 Points of Law involved
3. Writ Petition with Affidavit
4, Xerox Copy of the Order dated “P-1”

04.08.1997 reported in AIR 1997 SC

3019.
S. Xerox Copy of the Order dated “p-27

30.04.1998 reported in 1999 Calcutta 9.
6. Xerox copy of the Notification No.S.O. “P-3”

339(E) dated 14.05.1999 for

appointment of Mukherjee Commission.
7. Xerox copy of the finding and/or “P-4”

conclusion of Mukherjee Commission’s

Report dated 07.11.2005. ;
8. Xerox copy of the Order of rejection of “p-5”

the conclusion/finding of Mukherjee

Commission’s report dated 17.05.2006.
9. Xerox. copy of the news papers reports “P-6”"

cutting dated 20.02.2008 and Coflud-

27.03.2008. ¢olicclively,
10. | Xerox copy of the Order dated “p-7"

15.02.2005 passed in W.P. No.27541 (W)
of 2006 by the Hon’ble Division Bench,
High Court, Calcutta.

11,

Xerox copy of the representation dated “p-8”
11.03.2008 sent by the petitioners.




DISTRICT : HOWRAH

IN THE HIGH COURT AT CALCUTTA
CONSTITUTIONAL WRIT JURISDICTION
APPELLATE SIDE

W.P. No. 32)5 (W) of 2008

SRI SUBHASH CHANDRA BASU & ANR.
...... PETITIONERS

-VERSUS-
THE UNION OF INDIA & ORS.

..... RESPONDENTS

LIST OF DATES

Sl. Date Events

01. [ 23.01.1897 | : | Netaji Subhas Chandra Bose was born.

02. | 18.08.1945 4 Netaji allegedly died in plane crash in Taihoku.

03. | 05.04.1956 | : | Shah Nawaz Khan Committee was appointed Vide
Notification No.F-30(26)FEA/S55 to inquire into
alleged disappearance and/or death of Netaji
Subhas Chandra Bose in 1945.

04. | 11.07.1970 | : | Khosla Inquiry Commission was constituted Vide
Notification No.25/14/70-Poll- to enquire into the
alleged disappearance and/or death of Netaji in
1945.

05. | 03.09.1974 | : | Khosla Inquiry Commission’s report was laid on
the table of parliament (Lok Sabha).

06. | 28.08.1978 | : | The then Prime Minister Morarji Desai made the
statement on the floor of parliament that the
earlier conclusion reports of Shah Nawaz
Committee and Khosla Commission of Inquiry are

not decisive.

\



(1)

07.

1993

Writ Petition being C.O. No.6720 of 1993 was
filed in the High Court, Calcutta challenging
the press communiqué for conferment of
Bharat Ratna Award on Netaji Subhas

Chandra Bose posthumously.

08.

1994

The said Writ Petition was transferred as
Transfer Case (C) No.7 of 1994 to the Hon’ble

Supreme Court of India.

09.

04.08.1997

The Writ Petition was disposed of with a
direction to cancel the said Press-
Communiqué for conferment of Bharat Ratna
Award of Netaji Subhas Chandra Bose
posthumously.

10.

1998

A Writ Petition being W.P. No.281 of 1998 was
further filed before this Hon’ble Court seeking
for a direction for constituting a Commission
of Inquiry to inquire into alleged death or
disappearance of Netaji Subhas Chandra Bose
in 1945. '

11,

30.04.1998

The said Writ Petition was disposed of with a
direction upon the Union of India to constitute
Commission of Inquiry to inquire into alleged
death or disappearance of Netaji Subhas
Chandra Bose in 1945.

12.

28.12.1998

Ay unanimous resolution adoptcd. in West
Bengal Legislative Assembly demanding for
Constituting a Commission of Inquiry into
alleged death or disappearance of Netaji
Subhas Chandra Bose in 1945.




(i)

13.

14.05.1999

Mukherjee Commission was appointed Vide
Notification No.S.0. 339 (E3) by virtue of order
of the Hon’ble Divisional Bench, High Court,
Calcutta as a special case to inquire into
alleged death or disappearance of Netaji
Subhas Chandra Bose in 1945.

14.

07.11.2005

Mukherjee Commission’s Report  was

concluded.

15.

08.11.2005

Mukherjee Commission’s . Report  was

submitted before the Central Government.

16.

17.05.2006

Mukherjee Commission’s Report and the
Action Taken Report (A.T.R.) were table before
the Parliament by the Central Government and
rejected the said Report.

17

2006

A Writ Petition being W.P. No0.27541 (W) of
2006 was filed by the petitioner No.l for
stopping all sorts of expenditure for upkeep
and maintenance of alleged ashes of Netaji

kept in Renkoji Temple in Japan.

18.

20.02.2008
27.03.2008

News published in Bartaman and Andabazar
Patrika relating to 29 Nos. of Secret and Top
Secret files of Netaji’'s death and LN.S.
Treasurer exposed to public by the order of

Central Information Commission.

19.

11.03.2008

The representations were sent to different
concerned authorities seeking for

reappointment of Mukherjee Commission.




DISTRICT : HOWRAH

IN THE HIGH COURT AT CALCUTTA
CONSTITUTIONAL WRIT JURISDICTION
APPELLATE SIDE

W.P. No. (W) of 2008
SRI SUBHASH CHANDRA BASU & ANR.
2eee.. PETITIONERS
-VERSUS-
THE UNION OF INDIA & ORS.
..... RESPONDENTS

POINTS OF LAW

2 Whether the Central Government has got any right to unilaterally
cancel or reject the Mukherjee Commission report dated
18.05.2006 when the Commission was constituted by the direction
of the Writ Court under hiéh Prerogative Writ of the Hon’ble
Division Bench, High Court, Calcutta and when the name of
Chairman of Commission was selected by the then Chief Justice of

the Hon’ble Supreme Court of India ?.

2. Whether for greater Public Interest the reappoihtment or reopening
of Mukherjee Commission is required for completion of inquiry in
view of earlier terms of reference of appointment untl.‘ler clause
No.2(d), () and for publication of News touching Netaji’s alleged

death or disappearance in 1945 ?.

3. Whether it is necessary to complete or cover the most vital left out
points of the earlier terms of reference of appointment No.2(d), (e)

and for publication of News of Netaji's alleged death ?



Whether the Commission is entitled to get all sorts of classified
documents and files relating to Netaji’s alleged death or

disappearance in 1945 for the purpose of proper inquiry in the

matter of Great Public Importance ?
Whether in any view Mukherjee Commission is required to be
reappointment or reopening in order to remove controversy and/or

to bring an end regarding Netaji alleged death or disappearance in

1945 as alleged ?

Whether after appointment Mukherjee Commission in 1999 the
earlier. Committees report in 1956 and the Khosla Commissioner’s

report 1974 have automatically become invalid and/or redundant?

~Whether even after the then Prime Minister’s statement in the Lok
Sabha in 1978 the value or wait-age of earlier committee’s report
.and commission’s report had completely lost or became null and

s

void in the eye of law ?

Whether the non-'-slupply of document/file/record relating to alleged
death or disappearance of Netaji in 1945 before the Commission
had caused or rcsultedll the Commission not to give answer in
. respect clause No.(d) of the terms of reference of appointment of

Mukherjee Commission in 1999 ?

Whether the Central Government earlier stand of the Committee’s
and Commission’s report are contradictory to the opinion
Commission for the third time for the same matter in the year;

1999 ?




DISTRICT : HOWRAH

IN THE HIGH COURT AT CALCUTTA
CONSTITUTIONAL WRIT JURISDICTION

(APPELLATE SIDE)

W.P. NO. (W) OF 2008.

IN THE MATTER OF :
An application under Article 226 of

the Constitution of India;
-And-

IN THE MATTER OF :

A writ or writs in the nature of

Mandamus;
-And-

IN THE MATTER OF :

A writ or writs in the nature of

Certiorari;
-And-

IN THE MATTER OF :

Re-appointment or re-opening of

Mukherjee Commission for



completion of Inquiry into the
matter of alleged disappearance
and/or death of Netaji Subhas
Chandra Bose in 1945 and/or
continue further enquiry to find out
the date of death of Netaji Subhas
Chandra Bose, if he has died, and
how, where and when, in earlier
terms of rcferc’ncc of appointment
under clause No. “2.(d) - Whether he
has _c‘.ied in any other manner at any
other place a.nd, if so, when and
how,” of the said earlier Commission
of Inquiry appointed by the
Government of India Vide
Notification No.S.0.339(E) dated

14.05.1999;

-And-

IN THE MATTER OF :

The Evidence Act, 1872;

-And-



IN THE MATTER OF :

The Public Records Act, 1993;

-And-

IN THE MATTER OF :

Violation of fundamental rights
enshrined under Article 14, 19(1) of

the Constitution of India;
-And-

IN THE MATTER OF :

The Right to Information Act, 2005;
-And-

IN THE MATTER OF :

Non-Consideration = of the
representation dated 11.03.2008

sent by the petitioner to the

concerned authorities;

-And-

IN THE MATTER OF :

1. SRI SUBHASH CHANDRA BASU,

Son of Late Surendra N_ath Basu,



residing at 86, Sadar Boxi Lane,
Post Office, Police Station and

District — Howrah, Pin—-711101;

2. SRI PANKAJ HALDER,

son of Sri Late Arabinda Halder,
residing at Village - Mathurapur,
Post Office and Police étation -
Mathurapur, District — South 24-
Parganas.

... PETITIONERS.
-Versus-

1. UNION OF INDIA,

service through the Secretary,
Ministry of - Home Affairs,
Government of India, North Block,

New Delhi- 110001;

2. PRINCIPAL SECRETARY,

Government of India,Office of Prime
Minister at 7, Race Course Road,

New Delhi — 110003;



el

To

3. SECRETARY,
Ministry of Foreign  Affairs,
Government of India, South Block,

New Delhi — 110001.

4. SECRETARY,
Ministry of Parliament Affairs,
Govérnmcnt of India, New Delhi-
110001.

....... RESPONDENTS

The Hon’ble Surinder Singh Nijjar,. Chief Justice and His Companion

Justices of this Hon’ble Court;

The humble petition of the

petitioners above-named;

MOST RESPECTFULLY SHEWETH :

1.

That the petitioners are the citizens of India having their

permanent residences mentioned in the Cause Title.

2

That the petitioner is No.1, is the lawyer of this Hon’ble High Court

and he is the social worker and involved in different social and other



activities in the district of Howrah. Furthermore, the Petitioner No.l
along with another petitioner filed a Writ Petition before the Hon’ble
Supreme Court of India concerning the entire civic rights and pollution
matter of Howrah against the State of West Bengal and Howrah
Municipal Corporation for not discharging their bounden duties and/or
providing civil amenities to the people of Howrah. The Writ petition being
Writ Petition (Civil) No.380 of 1995 was finally disposed of on 16.04.1996
with a direction to the Hon’ble the then Chief Justice of the High Court,
Calcutta to constitute a Bench to hear all the matter of the said Writ
Petition including other pollution and environment matter of the West
Bengal. By virtue of the order of the Hon’ble Supreme Court of India, the
Environmental Bench, which is popularly known as Green Bench, was
constituted. Beside above, the petitioner No.1 as co-petitioner filed other
Public Interest Litigatians concerning Calcutta Maidan, Victoria
Memorail Hall, Shibpur Botanical Garden, Transport and Howrah Hat
and other under the name and style of an organization as “Howrah
Ganatantrik Nagarik Samity”, which is a non-party organization of the

citizens of Howrah.

So for as the petitioner No.2 is concerned, he is also a practicing
advocate of this Hon’ble High Court, and he is envolved in different social
works and other philanthropic activities in the area of Mathurapur and

L

adjoining area.’



3. That the petitioner states t'ha.t after mysterious disappearance of
Netaji Subhas Chandra Bose in 1945 he has not come back, or was not
found him thereafter on the Indian soil. The people of India is
s intemdebted to him for his great role and gallant deeds of Azad Hind Fouz
(ILN.A.) for Indian Independence. The Indian Independence had been
snatched away from British Raj after a lot of scarifies and sheding of
much blood of Indian People. As soon as the name of Netaji is heard, the
Indian People not only bow dowﬁ their heads with great respect from the
core of their hc‘arts where they had left their ‘vac-e_mt place to enthrone
none else Netaji but also their inquisitive mind, want to know the
ultimate fate of their beloved leader great National Hero having
international name and fame. In respose to 'ca.rion call and to unchain
the motherland from the course of dependence Netaji came out of his
Elgin Road’s House on 17.01.1941 by throwing dust in the eyes of British
Police and sprung into the struggle for Indian freedofn. His relentless
efforts and mysterious journey from India to Japan and launching
movement for Indian freedom therefrom and formation of Azad Hind Fouz
for Indian movement and his love and patriotism for India their
dedication and their march to Delhi have become baland and/or mith to

the people of Indian. Though Netaji and His Azad Hind Fouz could not

bring the Indian Independence, but due to his movement the Himalayan



foundation of the British Raj had been shaken and had quicken the
Britishers to leave India and/or to transfer the power to the Indians.
Therefore, Netaji has become the concerned for all and not simply
confined to particular family, or region or geographic limit. Furthermore,
the movement of Netaji and his Azad Hind Fouz were not only for Indian
Independence but also for the struggle for Indo-Pack sub-continent énd
thus, the people of the Indo-Pack sub-continent still remember Netaji,
their National Hero or their beloved leader of Independence with great
respect. The people have enthroned him in thcirlcorc of hearts due to his
insurmountable patriotism, love for the motherland, unparallel and
towering personality, which made hi{n so dear and near to the people at
large of our country. It may not be out of plac;e to mention here thaf the
people of the aforesaid region are indebted to Netaji for independence.
His movement for independence still encourages the freedom-lovers of
the different parts of the world. Therefore, being Indians the petitioners
consider it as one of their solemn duty to find out their National Hero
and to unearth the place of death, if he has died, and where and how has
died and unless the said uppermost question is resolved and/or divulged
to all, the people of India and the petitioners shall be constrained to do
their endeavor or efforts to unearth the hidden truth behind the said

mysterious disappearance or alleged death of Netaji Subhas Chandra



Bose. The petitioners as citizens and lawyers consider it as their rights to
know about their National Hero and the aforesaid question ‘and the
authorities are duty bound to appraise the people of India as to the real

truth behind it and to put a permanent end to the said controversy.

4.  That since after alleged disappearance of Netaji Subhas Chandra
Bose in 1945, he did not come back to the Indian soil, é.nd since there
was an uproar and resentment over the news of-alleged death of Netaji in
Plane Crash in Taihoku, Japan and since the said issue had stricken
again and again the minds of the people and the then Prime Minister
Jaharlal Neharu and His Ministry, ultimatay a three members Inquiry
Committee vide its Notiﬁcatié}n No.F-30(26)FEA /55 dated April 5, 1956
was appoin_ted by the Government of India. The majority report, which
held that Netaji died in the aforesaid plane crash, was accepted by the
Government of India. The said Committee was constituted under the
Chairmanship of Shah Nawaz Khan, Parliamentary Secretary to the
Ministry of Transport and Railway, and Shri Suresh Chandra Bose, elder
brother of Netaji Subhas Chandra Bose and Shri S.N. Maitra, I.C.S,,
Chief Commissioner, Andaman and Nicobar Islands, as its members.
After considering the evidence collected by the Committee, two of them

(Shri Shah Nawaz Khan and Sri S.N. Maitra) came to the conclusion that



10

Netaji had died in the aforesaid plane crash. Shri Suresh Chandra Bose,
the other member and elder brother of Netaji, submitted an dissentient
report stating that there had been no plane crash involving Netaji's

death. The majority report was accepted by the Government of India.

S That the said majority view of that Committee, however, did not
satisfy the public in general and several members of the Parliament in
particular, who raised a demand for fresh Inquiry into th:; matter. Under
the circumstances, the Government of_ India, in exercise its powers under
The Commissions of Inquiry Act, 1952 constituted an Inquiry
Commission Vide its Notification No.25/14/70-Poll. dated 11.07.1970
headed by Shri G.D. Khosla, Retired Chief Justice of Punjab High Court.
The Commission was asked to inquire into all the facts and
circumstances relating to the disappearance of Netaji Subhas Chandra
Bose in 1945. That commission examined some of the witness including
‘ Shri Shas Nawaz Khan and Shri Suresh Chandra Bose. That commission
came to the conclusion that Netaji had sﬁccumbed to his injuries
sustained in the plane crash .at Taihoku and that his ashes had been
taken to Tokyo. The findings of the Kholsa Commission also did not end
the controversy sur;ounding Netaji’s death. Several important people and
personalities including some members of Netaji’s family, Sri Samar
Guha, Ex-MP and others did not accept fhe findings of the Khosla

Commission. Since then, there had been a wide spread feeling amongst
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the people that the issue or truth about Netaji's alleged disappearance/
death still remained unsolved and there was a consistent demand for
another inquiry into the matter. Therefore, the findings of Khosla

Commission could not bring the end of controversy surroundings Netaji’s

death.

6. That thereafter the Report (1974) of Khosla Commission of Inquiry
into the disappearance of Netaji Subhash Chandra Bose Ia.id on the Table
of the Parliament (Lok Sabha) on 03.09.1994 and in reply thereto Sri
Morarji Deasi, the then Prime Minister of India, made the following
statements on the floor on 28.08.1978 which were recorded at Page 455

b i
and 456: parliamentary proceedings :-

“There have been two enquiries into the report of the death of
Netaji Subhas Chandra Bose in the air-crash on 18t August, 1945
at Taihoku air-field during his air-journey to Manchuria, one by a
Committee presided over by Maj. General Shah Nawaz Khan and
the second by a one-man Committee (sic) of enquiry headed by
Shri G.D. Khosla, retired Judge of the Punjab High éourt. The
majority report of the first committee and Shri Khosla held the
report of the death as true. Since then, reasonable doubts have
been cast on the correctness of the conclusions reached in the two

reports and various important contradictions in the testimony of
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witnesses have been noticed, some further contemporary officials
documentary records have also become available. In the light of
those doubts and contradictions and those records, Government

find it difficult to accept that the earlier conclusions are decisive.”

T That thereafter a Writ Petition being C.O. No0.6720 of 1993 was
filed by one of the lawyer in the High Court, Calcutta and the same was
transferred to the Hon’ble Supreme Court of India, as Transfer case (C)
NO. 7 of 1994 challenging the press communiqué of Government of India
for conferment of Bharat Ratna Award on Netaji Subhas Chandra Bose
posthumously and the Hon’ble Su;'arem:: I;e'n'ic;rdcr dated 04.08.1997,
whic_h was letter on reported in AIR 1997 Supreme Court, 3019 (Union
of India- Versus - Bijan Ghosh), cancelled the said Press Communiqué
as the Union of India by affidavit stated that no furtber steps were taken
for conferment of Bharat Ratna Award on Netaji Subhas Chandra Bose.

The Union of India, thus, retreated from their stand as to the death of

Netaji and/or conferment of Bharat Ratna Award posthumously.

The Xerox copy of the said order dated 04.08.1997, which was
later on reported in AIR 1997 SC 3019, is enclosed herewith and marked

as Annexure -P/-1 to the Writ Petition.
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8. That thereafter another Writ Petition being W.P. No. 281 of 1998
(Rudra Jyoti Bhattacharya — Versus - Union of India.), which was latter
on reported in AIR 1999 CALCUTTA 9, was filed in the Hon’ble High
Court, Calcutta seeking for direction upon the Government of‘lndia to
Constitute a commission of Inquiry to launch a vigorous inquiry into the
alleged disaﬁpearances or death of Netaji Subhas Chandra Bose and by
order dated 30.04.1998 the Hon’ble Division Bench presided over by the
Hon’ble Justice Prabha Shankar Mishra, the Chief Justice and the
Hon’ble Justice B. Bhattacharya issuing high preroga_i.ti\fe Writ directed
. the Union of India to launch an in-depth inquiry on the following points
by appointing a commission of Inquiry as a Special case for the purpose

of putting a permanent end to the controversy:-

a) Whether Netaji Subhas Chandra Bose is dead or alive;

b) if he is dead, whether he died in the place crash, as alleged;

c) Whether the ashes in the Japanese Temple are ashes of
Netaji;
d) Whether he has died in any other manner at any other place

and if so, when and how;
e) If he is alive, in respect of his whereabout,

The Xerox copy of the order dated 30.04.1998, which was reported

in AIR 1999 CALCUTTA 9 is enclosed herewith and marked as

Annexure -P/-2 to the petition.
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9. That thereafter by ay unanimous resolution adopted by the West
Bengal legislative Assemb‘ly on 28.12.1998 demanded that the
Government of India should make necessary arraﬁgernent for availability
of records and documents in and outside India so that the scholars and
people could have access them and also constitute a fresh inquiry
commission to remove the controversy and/or mystery regarding the

whereabouts of Netaji Subhas Chandra Bose.

10. That after the said unanimous resolution, the Government of India
was of the opinion that it was necessary to ;ppoint a Commission of
Inquiry for the purpose of making an in-depth inquiry into a definite
matter of public importance namely, the disappearance of Netaji Subhas
Chandra Bose ‘in 1945 and the Central Gove.rnrnent by Notification No.
S.0. 339 (E3) dated 14.05.1999, thus, apﬁointed a one-man Commission
of Inquiry consisting o.f Mr. Justice M.K. Mukherjee, a retired Judge of
the Hon’ble Supreme Court of India and this Commission shall enquiry
into the all facts and circumstances relating to ﬂie disappearance of
Netaji Subhas Chandra Bose in 1945 and subsequept developments

connected therewith including :-
a) Whether Netaji Subhas Chandra Bose is dead or alive;

b) If he is dead, whether he died in the place crash, as alleged;
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c) Whether the ashes in the Japanese Temple are ashes of
Netaji; -
d) Whether he has died in any other manner at any other place

and if so, when and how;

e) If he is alive, in respect of his whereabouts,

The Xerox copy of the said Notification No. S.0. 339(E) dated

14.05.1999 is enclosed herewith and marked as Annexure — P-3 to the

Writ Petition.

11. That the said Commission of Inquiry shall also examine the
manner in which the exercise of scrutiny- of publication touching the
question of death or otherwise of Netaji can be undertaken by the

Central Government in the circumstances.

12. That Mukherjee Commission had examined 13I1 Nos. of Witnesses
and enclosed 308 Nos. of Exhibited documcn‘ts to the Report and had
gone through other related documents or records and visited various
probable place of death in India and abroad such as (i) Death in Red
Fort, (ii) Death in plane crash; (iij Death in Dehradun; (iv]. Death in
Sheopukalan and (v) Death in Faizabad and also visited different foreign
Countries and ultimately came to the following conclusion and/or

finding on 07.11.2005:-

a) Netaji Subhas Chandra Bose is dead;
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b) He did not die in Plane crash as alleged;

c) The ashes in Japanese Temple are not of Netaji;

d) In absence of any clinching evidence a positive answer can
not be given and;

e) Answer already given in (a) above;

12.1. In the matter of publication touching upon the death of or
otherwise of Netaji, Mukherjee Commiséion opined/suggested that the
Central Government can proceed on the basis that he is dead but did not
die in the Plane crash as alleged. The said report was submitted before

the Government of India on 08.11.2005.

The Xerox copy of the finding and/or conclusion of Mukherjee
Commission’s Report dated 07.11.2005 is enclosed herewith and marked

~ as Annexure — P/-4 to the Writ Petition.

13. That Mukherjee Commission repo;-t was tabled in the Parliafncnt
on 17.05.2006 and the Central Government had rejected the finding of
Commission on 17.05.2006 without assigning any reason for rejection.
For the Mukherjee Commission for a pt::riod of 6 years 7 months from
14.05.1999 to 07.11.2005, a huge public money was spent form the
» public exchequer. Since the n‘iattcx)':J involved in great public importance
" and since the Commission was appointed to unearth the truth of alleged

disappearance and/or death of our National Hero and beloved leader
/
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Netaji Subhas Chandra Bose, the people of India never raise any
question over such expenditure, rather they are wholeheartedly and
eagerly waited for a suitable and reasonable answer and/or conclusion of
the said above issues or quires in terms of reference ﬁo. 2(d) of the said
Commission but Mukherjee Commission in its finding dated 07.11.2005
failed to make any firm and/or concrete finding as to where, when and
how Netaji has died. As a result of such finding the said controversy as
to alleged disappearance or death of Netaji. in 1945 did not bring its

permanent end and still surviving and/or subsisting.

The Xerox copy of the order of rejection dated 17.05.2006, which
was collected from the website, is enclosed herewith and marked as

Annexure P/-5 to the Writ Petition.

14. That the said controversy surrounding alleged disappearance
and/or death of Netaji Subhas Chandra Bose could not bring an end
and said controversy rather increased and remain unsolved when the
Mukherjee Commission report tabled before the Parliament on
17.05.2006 and the Central Government by the Action Taken Report
(ATR) rejected the said report without as_signing any reason. Tilc Central
Government remained silent quite for a long time as to the reason for
such cancellation of Mukherjee Commission’s report on 17.05.2006
although there was constant and/or insisting demand from the public at

large to know the reason of such cancellation or rcjcctiori.
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14.1. Be it mentioned here that another Writ Petitioner was filed in
this Hon’ble Court by another lawyer challenging arbitrary decision of
rejection of Mukherjee Commission Report dated 17.05.2006 and the
Action Taken Report (ATR) of Central Government. The said Writ Petition

is still pending for final adjudication.

14.2. In spite of consistent demand from the public at large and
filing of said Writ Petition against the said rejection, the Central
Government did not disclose any reason for such rejection of Mukherjee

Commission Report and the reason best known to them only.

15. That very recently by the order of Central Information Officer some
of the ‘Secret’ and ‘Top Secret’ file or docun';ents or records relating to
alleged Netaji’s disappearance or death and Treasurer of Indian National
Army (I.LN.A) and conferment of Bharat Ratna Award on Netaji

posthumously have been kept open to the Public and it has becoming

accessible to the public now. As a result of such order it has got new -

dimension or broader spectrum and a bright horizon in the filed of
inquiry into alleged disappearance or death of Netaji have been unveiled
+ or divulgelin as much as such documents were completely outuof reach to
the Mukherjee Commission and other when the same was conducting.
Therefore, the Mukherjee Commission, if appointed furthcr,- shall be able

to answer the points (d) of the terms of reference of earlier appointment
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whi_ch were unanswered by the commission previously for which
Mukherjee Commission is required to be reappointed in the above fact
and circumstances. The sa{id news of the Information Commissioner were
published in different News Papers such as Bartaman and Ananda Bazar
Patrika dated 20.02.2008 and 27.03.2008- and Bartaman dated

27.03.2008.

The xerox copies of the said news papers reports cutting are

enclosed herewith and marked as Annexure — P/-6 collectively to the

writ petitioner.

16. That it is pertinent to mention here. that the petitioner No.1 herein
also filed another Writ Petition being W.P.No. 27541(W) of 2006 in this
Hon’ble Court for stopping all sorts of expenditure incurred by the
Government of India for upkeep and maintenance of Renkoji Temple in
Japan where alleged ash;:s of Netaji Subhas Chandra Bose are being
kept. In the said Writ Petition the Hon’ble Division Bench by order dated
15.02.2008 imposed cost of Rs.1700/- (100 G.M.) upon the Union of
India for not filing the Affidavit-in-opposition in time in spite of earlier

two directions in this regard.

16.1. The Central Government ultimately affirmed £hc Affidavit-in-
opposition in W.P. No.27541 (W) of 2006 dated 5% of March, 2008

wherein the Principal Officer of the Respondents Shri Naresh Jaiswal,

v >
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without mentioning the name of department to which he was attached

swore the affidavit and the said official stated in paragraph No. 8 and 9

of the said Affidavit as follows:-

"~y

“8. With regard to the statement méde in paragraphs 8 of the writ
petition, it is submitted that the report of the Justice Mukherjee
Commission was examined thoroughly and it was observed that
Commission’s inquiry was inconclusive in many v\;ays, unable to
provide a definitive finding on several issues and at variance with
past well accepted inquiry Commission’s finding ea sevcral issued
amd ot vammmes with psst well agaapies imcuizy Commissivi’s
findings in some critical areas: It is further submitted that Justice
Mukherjee Commission did not provide any ,.finding on point at
Sub-para (d) of terms of reference mentioned in reply to para 6
above. Thus, Government of India did not find it possible to accept
the findings of the Justice Mukherjee Commission that a) Netaji
did not die in the plane crash; and b) the ashes in the Renkoji
Temple were not of Netaji and it has accordingly been reflected in

the Action Taken Report laid before the House of Parliament.”

“9, With regard to the statement made in paragraphs 9 of the

writ petition, it is reiterated that Government of India was not able

to accept the report of the Justice Mukherjee Commission
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inasmuch as the inquiry was found to be inconclusive in many
ways and it had not been able to provide definite ﬁnc‘iingS on
several issues as mentioned in reply to Para 8 above. It is further
submitted that thqugh the Justice Mukherjee Commission
concluded that Netaji was dead but the did not die in plane crash,
the Commission did not answer the point (d) of terms of reference
which required the Commissioﬁ to find out “\#hctl:xer he has died
in any other manner at any other .placc and,if so, when and how.
The commission on point(d) only said that in the absence of any
clinching evidence a positive answer cannot be given. It is denied
that Government of India had. any control and supervision on the
working of earlier Committee and Commission. It is submitted that
the earlier Committee and Commission inquired into the matter
independently and came out with their own independent findings.
It is submitted that like the justice Mukherjeé Commission, Khosla
Commission was als_ol appointed under the Commissions of Inquiry
Act, 1952. It is further submitted that although Shah Nawaz
Committee could not visit Formosa as fndia had no Eiiplomatic
relations with that country at that time, Khosla :Qomrnission visited
Taiwan (fc-ererly known as Formosa) in Icci’nncction with the‘

inquiry and this has been recorded in chapter fi‘.ight of its report”.
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16.2. From the statements made by the Official of the Respondents
in the above Paragraphs No. 8 and 9 of the said Affidavit-in-opposition,
it is evident that for the first reason the Government of India did not find
it possible to accept the finding the Justice Mukherjee Commission
Report since the inquiry was inconclusive in many ways and did not
provide any finding on the point of sub-para (d) of the terms of reference
of Commission and further Mukherjee Commission did not answer the
point (d) of terms of reference which required the Commission to find out
whether he has died in any other manz.icr at any other place and if so,
when and how. The Commission on point(d) only said in absence of any

clinching evidence a positive answer can not be given.

16.3. From the statezﬁents of the said Affidavit-in-Opposition it
revealed that the Mukherjee Commission’s report was rejected by the
Central Government because of second reason that it was at variance
with past well accepted inquiry commission’s ﬁndings on several issued
and at v;ariance with past well accepted inquiry comx_‘lnission’s findings in
some critical areas. This second reasor.x is not sustainable for holding

|
Mukherjee Commission to enquire same earlier matter for the .third time.

16.4 The Central Government has come with one of the reasons
for rejection of Mukherjee Commission report dated 17.05.2006 is that

said report did not aniswer of clause (d) of the terms of reference of the
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appointment but from the commission report dated 07.11.2005 it
revealed that commission was not assisted or rendered co-operation by
supplying materials records or files relating to alleged death or
disappearance of Netaji before the commission. The commission called
for the files being File No.12(226)/56-PM (investigation into the
circumstances leading to the death of Subhas Chandra Bose) from the (1)
Cabinet Secretariat, (2) Intelligehce Bureau ‘anc.l (3) Research and
Analysis Wing but none of the said departments supplied any file/
document/record concerning Netaji’s alleged death or disappearance in
1945 though the Director of Prime Minister’s. Office by letter dated
04.07.2000 (as per Mukherjei;; Commission’s report) asserted that the
“File No.12(226)/56-PM which contained ag.cnda palla:er/ cabinet decision
regarding-investigation into the circumstances leading to the death of
Shri Subhas Chandra Bose was destroyed in 1972 1n course of routine
review/weeding of old record since records of cabinet proceeding are
kept permanently in Cabinet Secretariat from where they may be
procured”. There was shifting of responsibilities from one department to
another department but no records/file/document was I.Jltimatcly
transmitted before Mukherjee _Corxﬁnission gnd even the contemporary
record/file/document based on which the then Prime Minister Morarji

Desai made the statements in Lok Sabha in 1978 thatl earlier

—
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committee’s and commission’s report were not decisive were not supplied
or transmitted to the Commission. Therefore, the Mukherjee Commission
failed to answer under clauée (d) of the terms of reference of appc;intmcnt
in 1999. The said difficulty has been removed and bright possibilities to
access and availability of record have been reopened by the order of

Central Information Commissioner.

16.5 Since the Central Government was not earlier directed to
make all assistance to the Commission by supplying all files/
documents/records including “Secret” and “Top-Secret” file at the time of
Commission’s inquiry, the Central Government withheld all documents/
file/records relating to alleged death or disappearance of Netaji in 1945
before the Commission under the garb or veil of security of the nation
and that to without filing any affidavit claiming privilege under section
123 and 162 of the Evidence Act, 1872. Therefore, all such documents
are required to be produced before this Hon’ble Court and also before
Commission in case of reopening or reappointing of the said commission.

Hu eebitonera . :
Since,did not annex voluminous Mukherjee Commission report to the
writ petition, the petitioners crave leave to produce the relevant portion
of the said report before this Hon’ble Court at the’timc of hear'ing if the

Hon’ble Court so desire. -

The Xerox copy of the said order dated 15.02.2005 passed in W.P.
No.27541 (W) of 2006 in enclosed herewith and marked as Annexure

P/-7 to the Petition.
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17.  That the suggestion or decision ol the Multherjee Conunlission with
regardn o publication touching upon the deutly of or othierwlse ol Netu)l
in that the Centrnl Government can proceed vn ko busiy  that Netujl io

dead but did not die in Plane Crash. This suggestion and/or decision

might have not been accepted by the Central Government in view of

stand taken by the said Government in respect of term of reference Point

No.2(d) of the appointment of Mukherjee Commission and as a result

such wrong publicution of deuth, pluce und how died shall be continued
Ahodl :

which aet only coudbe serious repercussion in the sentiment or minds of

the public and this nnwarranted aituintion ean not be allowed to prolong

any further.

18. That the petitioners. sent represenﬁﬁon dated 11.03.2008
addressed to different concerned authorities of Central Government and
nnnglfu for reappointment or reopening of the Mukherjee Comminsaion for
competition of inquiry into disappearance and/or alleged death of Netaji
Subhas Chandra Bose in 1945 but till date no reply is discernible from

their end or any of the concerned authorities.

" The Xerox copy of the said representation dated 11.63.2008 is

enclosed herewith and marked as Annexure - P/-8 to the Writ Petition.

19. That being aggrieved by and dissatisfied with the inaction and/or

absolute silence to act upon the representation dated 11.03.2008 sent by
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the petitioners for reappointing Mukherjee Commission to unearth the
truth behind disappearance and/or alleged death of Netaji Subhas
Chandrn Done, the petitioners beg Lo move this Writ Petition on the

following nmongat other,
GROUNDS

L. lor that Mukherjee Commission was appointed on '14.05.1999 by
the Central Government Lo luukcl n Vil:éuruuu Inquiry into the
alleged death or disappearance of Netaji in 1945 in terms of
reference of appointment of the said commissic;n but after
submission of report on 07.11.2005 notl_iing was found as to date

of death and how, when-and where he has died if he is dead;

II. For that Mukherjee Commission . suggested as to pﬁblication
touching the allege death or disappéarani:e_' of Netaji that the
‘Central Government can proceed on the basisz tll_at Netaji has died

but not in plane crash and such presumption and/or assumption

of alleged death instead of bringing the cohtroversy into an end, it

remain or left never ending among the public at large;

III. For that the Central Government did not accept the report of
Mukherjee Commission since commission did not answer the point

No.(d) of the terms of reference of appointmenf dated 14.05.1999,
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for which the said commission is required to be reappointed to
complete the commission to answer the left out point No.(d) and (e)

and with regard to such publication;

For that order of rejection of the Mukherjee Commission Report on
17.05.2006 by Central Government is absolutely bad in law and

liable to be set aside;

For that since Mukherjee Commission was constituted by the
direction of the Writ Court under High p;erogative writ issued by
the Hon’ble Division Bench of the Hon’ble High, Calcutta as a
special case, and the name of the Chairman of the commission was
selected by the then Chief Justice of the Bon%le Supreme Court of
India, the Central Government has got no i'i_ght to unilaterally

cancel or reject the findings of the commission;

For that the earlier committee and commission were constituted at

the instance of Central Governmerit but Mukherjee Commission

a .
«7 was constituted by judicial intervention and thus, it has got;special

VIL

wait-age but also having a peculiarity in respect of formation over
which the Central Government can not exercise his absolute power

to reject it;

For that after submission of said report the Central Government

can lay the report with Action Taken Report (A.'I“.R.) before the
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parliament expressing their opinion whether the Government
desire to act upon the report or not but the Central Government in
no circumstance can reject the report of said commissio’n in any
manner whatsoever; thus, the rejection order is de hors in the eye

of law; and to be set aside or quashed;

For that considering the matter of great public importance

Mukherjee Commission was constituted to bri'ng an end of

controversy relating to alleged death or ciisappeai‘ance of Netaji in

1945 and huge money was spent for the same, it is, thus, required
' an

to complete commission in respect of left out points such No.(d)

and (e) and publication of news of alleged death of Netaji, in terms

of reference forthwith;

For that since it is the great public importance, the wrong
publication of news of alleged death of Netaji should not be
continued and such continuation shall carry a wrong message to

the new generation and public at large;

For that since Netaji is not confined to any particular family, or
region and since he is our Great National Hero of Independence
and beloved leader of our motherland or éountry, everybody
including the petitioners have got right to set right the commission

and to have judicial intervention for the same;




XII.

XIII.

XIV.

XV,

29

For that the Mukherjee Commissioner failed to answer under
Clause (d) and () of the terms of reference due to non supply of
documenfs/ files and/or records by the Central Government before
Mukherjee Commission for which the interference of the Writ court

is necessary;

For that the Central Government by virtue of provision under
Section 3(4) of the Commission of Inquiry Act, 1952, the Central
Government can not exercise arbitrary and whimsical power to
reject the report and exercise of such unfettered power is wholly

illegal and without jurisdiction too;

For that by réjection of Mukh_exjee Commission report arbitrarily
the Central Government has violated- the fundamental rights
enshrined under Article 14 and 19(1) of the Constitution of India;

For that the reasons of rejection of Mukherjee Commission report
have been supplied in connection with another Writ Petition beiné
W.P. No.27541 (W) of 2006 in Pa;agraph No.8 and 9 of the
Affidavit-in-Opposition affirmed on 5% March, 2008 by a principal
officer of the respondent after a long time of its submi.ssion and

thus, it is afterthought and suffers from gross illegality;

For that when the Central Government in spite of earlier

committee’s and commission’s reports held conclusive and well
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accepted, was of the opinion that Commission for the third time
necessary in 1999 for the same matter and in such situation the
Central Government can not embrace or clutch the earlier reports

after holding Mukherjee Commission;

For that in any view of the above matter the rejection of Mukherjee

Commission Report is not in accordance with law and
b~

- reappointment, commission to complete the left” out terms of

ob-
reference point No.(d), (¢) and suggestion for publication,news
touching Netaji’s alleged death and place of death has become

inevitable for greater public importance;

That the Central Government can not reject the Mukherjee

Commission on 17.05.2006 when the Central Government felt that third

commission is necessary and the commission was appointed on

14.05.1999 for the following reasons which were explrcssly stated in the

Appointment vide Notification No.S.0.339 (E) dated 14.05.1994 issued by

the Central Government of India, Ministry of Home Affairs :-

“And. Whereas the Central Government is of the opinior-l that it is
necessary to appoint a Commission of Inquiry for the purpose of
making an in-depth inquiry into a definite matter of public
importance, namely in disappearance of Netaji Subhas Chandra

Bose in 1945”.
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21. That it is pertinent to mention here that the appointment of said
Commission stemmed from the order/direction made by the Hon’ble
High Court at Calcutta on a public interest litigation and a una;.nimous
resolution passed by the West Bengal Legislative Assembly and for
aforesaid reasons the Central Government has got no right to unilaterally

reject the Commission’s report on 17.05.2006.

22. “That it is further stated that after statements of the then Prime
Minister Monarji Desai made on 28.08.1978 on the floor of the
Parliament (Lok Sabha), which were recorded at Page No0.455 and 456 of
the Parliamentary Proceeding (as per Mukherjee Commission Report), the
earlier Committee’s and Cbmmission’s Reports had become redundant
~and stood cancel and in spite of such position the Ccntra.l Government
can not embrace or clutch now the earlierl Committee’s and

Commission’s report.

23. That it is submitted that when the people of India once had spent
huge money for the period from 14.05.1999 to 08.11.2005 for
Commission to find out the real truth of allcgcd disappearancc and/or
death of their National Hero Netaji Subhas Chandra Bose, the said
people for the second time shall not hesitate to spent further money to
put a permanent end of the said controversy for which the judicial

intervention of the Hon’ble Court is inevitable and earnestly solicited.
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24. That it is further stated that Mukherjee Commission in its report
mentioned about the visits of different foreign countries and stated the
nature of information and/or documents coﬁectcd therefrom but
unfortunately all achieves (except six) were not visited by the Mukherjee
Commission since within very short time visit for the period from
September 20 to September 30, 2005 to Russian Federation and
collection therefrom became impossible or impracticable and because the
complete Inquiry could not be done in Russian Federation, and thus,

Russian rest part of Inquiry in other achieves is further needed.

25. That it is further submitted that an interim order is required
relating to publication of news of alleged déath of Netaji in 1945 or met
with an accident in plane c.rash in Taihoku and unless such interim
order is granted the said wrong publication of Netaji’s death shall be
continued and till clinching evidence as to death and place of death of
Netaji is forthcoming the said wrong publication is required to be

discontinued forthwith.

26. That since Mukherjee Commission was constituted by, issuing a
direction under high prerogative Writ, dated 31.04.1998, and the name
of the Chairman of the Commission was selected by the then Chief

Justice  of the Hon’ble Supreme Court of India and since the said
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Commission was constituted as a special case .as of great public
o Hhe Camtbrcal Govermment
importance, the sovereign parliament,can not unilaterally cancel or reject
the Mukherjee Commission report dated 17.05.2006 whereas the earlier
Committee and Commission were constituted at the instance of Central

Government. Therefore, such rejection is absolutely illegal and not in

accordance with law and liable to be set aside.

27. ’i‘hat it is further stated that as per provision under. section 3(4) of
the Commission of Inquiry Act, 1952 the Central Government has only
authority either to act upon report of Commissi;)n or not but in no case
reject the said report. The object of rejection of said Mukherjee
Commission report is absolutely illegal and political motivation and

against the said provision of law.

28. That the fundamental rights of the petitioner guaranteed under
beem
Article 14 and -19(1) of the Constitution of India have.{violated due to

arbitrary rejection of Mukherjee Commission’s report on 17.05.2006.

29. That there is no speedy, efficacious, legal alternative remedy save

and except reliefs under Writ jurisdiction.

30. That the records are located outside original civil jurisdiction of
this Hon’ble Court and direction be given to produce and/or transmit all
relevant records at the time of hearing and render justice to the

petitioners.

—
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31. - That the petition is made on good faith to'secure the ends of

justice.

Under the above facts and
circumstances it is prayed that your
Lordship may be graciously pleased

to issue —

a) a Wr'i"c or Writs in the nature
of Mandamus commanding the
respondents concerned and each of
them to reappoint or reopen the
Mukherjee Commission to complete
and/or conduc;t‘further enquiry into
the alleged death or dis'appearance
of Netaji Subhas Chandra Bose in
1945 in terms of earlier reference
point No.(d), () and suggestion for
publication of news touching -
Netaji’s alleged death fo.r greater
public importance forthwith; and
further direction be given upon the

respondent to supply all documents
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or file relating to alleged Netaji’s
death or disappearance in 19485, or
thereafter before the commission for
completion of enquiry in order to

bring an end of controversy;

b) a Writ or Writs in the nature
of Certiorari directing the concerned
respondents and each of them_.to‘
transmit and produce all relevant
documents relating to Netaji’s alleged
death or di;sappca.rance including
the order of rejection dated
17.05.2006 by the Central
Government being Annexure “P-5”
to the petition before this Hon’ble
Court and before the commission in
case of reopening or reappointment
and after perusing the record -and
going through petition quashed the
order of rejection of Mukherjee
Commission’s dated 17.05.2006 and
render conscionable justice to the

petitioners;



36

c) A Rule NISI in terms of the

prayer aforesaid;

d) An interim order be passed
to stop or restraining the
respondents from publication of all
news touching the alleged death or
disappearance of Netaji Subhas
Chandra Basu in 19;}5 till disposal

- of this writ application;

e) And pass such other or
further Order or Orders, direction or
directions, Writ or Writs as Your

Lordship may deem fit and proper.

And your petitioners, as in duty bound shall ever pray.
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AFFIDAVIT

I, Subhash Chandra Basu, Son of Late Surendra Nath Basu, aged
about 43 years, by faith Hindu, by occupation Advécate, residing at 86,
Sadar Boxi Lane, P.O. & P.S. Howrah, District - Howrah, Pin-711101, do

hereby solemnly affirm and say as follows :-

1.  That I am the writ petitioner of the instant case and as such I am

well acquainted with the facts and circumstances of the case.

2. That the statement made in paragraph Nos. 1,2,8,10,1& (P, 12,27 +o 3L,
are true to my knowledge, those made in paragraphs Nos. 347,11 to 16 (9, 20 w22,
are true to my information derived from record, which I verily believe to

be true and the rest of my respectful submission before the Hon’ble

Court.
R R.C. Ba AL
Prepared in my office Deponent is known to me
s S G Zap, S LKL Ghodh
Rl m{\ e Clork+a : Mr.

Advocate
Solemnly affirmed before me on
this the 28 Mday of April, 2008.

%4 |- Sb_zuigrﬂ‘ﬁ'{& !

S } Commissioner.
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AFFIDAVIT

I, Sri Pankaj Halder, son of Sri Late Arabinda Halder, aged about
32 years, by faith Hindu, by occupation Advocate, residing at Village -
Mathurapur, Post Office and Police Station — Mathurapur, District -

South 24-Parganas, do hereby solemnly affirm and say as follows :-

1. ThatI am the writ petitioner of the instant case and as such I am

well acquainted with the facts and circumstances of the case.

2, That the statement made in pai'agt‘aph Nos. t,2, 2,10, 16(p), 18,27 1o =1,
are true to my knowledge, those made in paragraphs Nos. = 407, #1 40l6(8), 26 v 22,
are true to my information derived i‘rom record, which I verily believe to

be true and the rest of my respectful submission before the Hon’ble

Court.

2 |_Ravagttalde 5

Prepared in my office Deponent is known to me

- oo 684 Fq~— VKo G oty
et TE Tweerson e,

Advocate
Solemnly affirmed before me on
this the 2®Tday of April, 2008.

¥xd L —

Commissioner.
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forwarded to the Director General of Police and
the Home Secretary of every State/Union
Territory and it shall be their obligation to
circulate the same to every police station under
their charge and get the same notified at every
police station at a conspicuous place. It would
also be useful and serve larger interest to broadcast -
the requirements on All India Radio besides being
shown on the National Network of Doordarshan
and by publishing and distributing pamphlets in
the local language containing these requirements
for information of the general public. Creating
awareness about the rights of the arrestee would
in our opinion be a step in the right direction to
combat the evil of custodial crime and bring in
transparency and accountability. It is hoped that
these requirements would help to curb, if not
totally eliminate, the use of questionable methods
during interrogation and investigation leading to
custodial commission of crimes.”

3. More than seven months have elapsed since
the directions were issued. Through these
petitions, Dr. Singhvi, the learned Amicus Curiae,
who had assisted the Court in the main petition,
seeks a direction, calling upon the Director
General of Police and the Home Secretary of
* every State/Union Territory to repqrt to this Court
compliance of the above directions and the steps
taken by the All India Radio and the National
Network of Doordarshan for broadcaslmg the’
requirements.

4. We direct the Registry to send a copy of.

this application, together with a copy of this order
to respondents | to 31 to have the report/reports
from the Director General of Police and the Home
Secretary of'the concerned State/Uriton Territory!
sent to this Court regarding the compliance of'*
the above directions concerning arrestees. Th¢'
report shall indicate in a tabular form as to which
of the “requirements™ has been carried out and in
‘what manner, as also which are the

“requirements™ which still remain to be carried
oul and the steps being taken for carrylng out
those.,

5. Report shall also be obtained from the
Dircctors of All India Radio and Doordarshan
regarding broadcasts made,

6. The notice on respondents | to 31, in
addition, may also be served through the standing
counsel of the respective States/Union Territories

in the Supreme Court. After the reports are:
received, copies of the same shall be furnished to
the Advocate on‘Record for Dr. Singhvi, Ms, ’
Suruchi Agrawal, Advocate.

7:"Thb reports shall be submitted to this court *
in thé terfns, indicated above, within six weeks:
from today. The matters shall be put up on board -
for monitoring, after seven weeks. ,

- Order accordingly.’

AIR 1997 SUPREME COURT 3019
' (From : Calcutta)*
Mrs. SUJATA V. MANOHAR AND
G. B. PATTANAIK, JJ.-

Spl. Leave Petn. (C) No. 628 of 1994 with
Transferred Case (C) No. 7 of 1994, D/-4-8-1997: -

Union of India. Petitioner v. Bijan Ghosh and -

others, Respondents.

(A) Constitution of India, Arts. 18, 136 e
Award of decarations by President — Press
communique announcing conferment ot‘
award of Bharat Ratna P sthumously n
Netaji Bose — Unhappmess expressed . !1
members of public and members of Netaji’s;
family at such announcement — Govt. oflnqiq.
in deference to sentiments expressed notr
proceeding further to confer award and o]
lreatmg the matter as closed — Objectlon to:
word ‘‘posthumously’ used in press.
communique therefore not considered — Press .
communique declared as cancelled. ;
(Para 6)

(B) Consmunon of India, Art. 18 —
Notification dated 8th of Januaty, 1955 xssued
by the office of the Secretary to the President
bearing No. 1 Pres./55 Cls. 1, 8, 10 — Bharat "
Ratna, Padma Vibhushan, Padma Bhushan
etc. — Award of — Annulment of —
Procedure. :

In order to confer the award of Bharat Ratna,
it is necessary that the name of that person should
be published in the Gazetle of India. It is also
necessary that the name of such a person should™
be entered in the register of such recipients
maintained under the direction of the President.
Clause 10 which deals with cancellation or,
annulment of the award requires the erasure of

*C. 0. No. 6720 of 1993, D/- 6-12-1993 (Cal.) '
HO/HO/5629/97/VVG/CSL
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thig:game of such a person from the register. The
npiice of cancellation in every case is also
thulrcd to-be published in the Gazette of India.
. (Para 6)
l?lAItaf Ahmad, Addl. Solicitor General. B.
Rarthasarathi, Hemant Sharma, P. Parmeswuran,
Advocates with him for Petitioner: In person for
the Respondent. F. S. Nariman. M. N,
Krishnamani, Sr. Advocates, Rudra Bhauacharjec,
(Subhash Sharma), Advocates for Ms. Sarla
Chanc}ra. Advocate with them for Respondents.
V.’P.-Saini, In-person for Respondent.
“*:ORDER :— The proceedings which are
bcfure us have arisen out of a press communique
whlch was issued from the Rashtrapati Bhawan,
New Delhi and was published on 23rd of January.
-11992' It is to the following effect :—

{m *The President is pleased (o confer the award
of Bharat Ratna posthumously on Shri Subhash
Cha{;dra Bose.”

u@n reading this press communique the

sentlments of many people were hurt. The

pc}ltloner fileda wl;lt petition in the Calcutta High
rt praying, inter alia to recall, rescind cancel
d’revoke the *Bharat Ratna’ purported to be
erred on Netaji Subhas Chandra Bose
§ humously by the press communique dated
Zﬁnd January, 1992 and forbear from handing
‘Oyerxto any person or persons, institution or
lr}étltutlonseany document or insignia or-symbol
corjtaining . the impugned ‘Bharat Ratna’ og any
communication bearing reference thereto for
aceeptance or preservation or display or for any
other purpose. The petitioner also prayed for a
dilii;.ction that respondents | and 2 declare full
pasticulars of the whereabouts of Netaji Subhas
'Gha__ndra Bose from |1 8th of August, 1945 till date
on,the basis of records and information at their
disposal dehors the reports and findings of the
Netaji Inquiry Committee 1956 and the Netaji
Inquiry Commission, 1970, and to institute a
proper investigation into such whereabouts with
ayjew.to locating him, if alive, and bringing him
t qula with due honour and dignity and if he is
fq nd to have died, to furnish full particulars of
his'stay from 18th August, 1945 onwards and his
spbsequent death and the place and manner of
dlgposzil of his mortal remains. There are various
reliefs prayed for which are connected with these
‘reliefs..

&
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2. The petitiner has taken strong exception to

_the use of the word *posthumously’ in the press

communique and has submitted that the
Government of India has not officially accepted
the alleged report of'the death of Netaji Subhas

_Chandra. Bose in an dir-crash in Taiwan on 18th

of August, 1945, Without any specific report of
the death of Netaji Subhas Chandra Bose being
accepled by the Government of India, it cannot
and should not confer on him any title with the
description “posthumously”. In this connection
elaborate averments have been made about the
Netaji Inquiry Committee, 1956 which was then
constituted and the report of this Committee as
also the Netaji Inquiry Commission, 1970
constituted under the Commissions of Inquiry
Act. 1952, It is contended that a Turther inquiry
should be held in this connection and in the
absence of such an inquiry the awurd should nat
be conferred posthumously:.-

3. The petitioner has also rancd another
objection to the conferment o Bharat Ratna on
Netaji Subhas Chandra Bose. It is contended that
an award or a title has its own limitations.When
a personality is higher and greater than any award
or title, conferring of such honour on that person
becomes ridiculous and it becomes an act of
“carelessness”™ to classify such a person as an
equal of others who have already been awarded

such title or who may be awarded such a title in

future.

4. 1t seems that the family members of Netaji
Subhas Chandra Bose also conveyed to the
Government of India their unhappiness at the
announcement and expressed their unwzlhngne%
_to accepl! such an award. Flelis

* 5. In view of the sentiments expressed by the
members of public and the Iamn!y ‘members of
Netaji Subhas Chandra Bose in connection with
the press communication, the Government of
India did not proceed further in the matter. In their
affidavit which is filed in these proceedings, they
Lave stated that the matter was treated as closed.
The original petitioners have expressed their
anguish at this statement made on affidavit by
the Government of India and have submitted that
the award/press communication should be
withdrawn. e

6. We have heard the original petitioners and
the learned advocates appearing on behalf of some

.!; ™~
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of the petitioners. In order to clarify the position,
Mr. Altaf Ahmad. learned Additional Solicitor
General has drawn our attention lo notification
dated 8th of January. 1935 issued by the office of
the Secretary to the President beaiing No. 1 Pres.

. 55 setting out the Statutes and Rules relating to

the awards of Bharat Ratna. Padma Vibhushan,
Padma Bhushan and Padmashri. It sets out, inter
alia, as follows :—

*1. The decoration shall be conlerred by the
President of India by & Sanad under his hand and
seal.

8. The names of the persons, upon whom the
decoration is conferred. shall be published in the
Gazette of India ind a register ol all such
recipients shall be maintained under the direction
of the President.

10. The President may cancel and annul the
award of the decoration to any person and
thereupon his name shall be erased from the
Register and he shall be required to surrender the

decoration and the Sanad. But it shall be -
competent for the President to restore the’

decoration and Sanad and to withdraw the orders
of cancellation and annulment. The notice of

cancellation or restoration in every case shall be .

published in the Gazette of India.”

In order to confer the award of Bharat Ratna, it is

necessary that the name of that person should be

published in the Gazette of India, It is also,

necessary that the name of such a person should,
be entered in the register of such recipients
maintained under the direction of the President.
Clause 10 which deals with cancellation or
annulment of the award requires the erasure of

. the hame of such a person from the register. The

notice of cancellation in every case is also
required to be published in the Gazette of India.
[t is pointed out by the Additional Solicitor
General that the award has o be conferred by first
publishing the name of the recipient in the Gazette
of India and entering it in the register of recipients.
In the present case. only an announcement was

made by the press communication which was’

issued. In deference to the sentiments expressed
by the public and by the members of the family
of Netaji Subhas Chandra Bose, the Government
of India did not proceed further to confer the

S.C.3021

award and hence the name was not pubilshed,m
the Gazette of India, nor was it entered in the
register of recipients, nor was any decoranon.
conferred by the President by a Sanad under,hu;f
hand and seal. That is why the affidavit filed on.
behalf of the Union of India states that the matter
was closed in the sense that no further steps were
taken for conferment of Bharat Ratna on Netaji
Subhas Chandra Bose. Since the award has.not
in fact been conferred, the question of cancellation
or annulment of the award under Clause 10 does
not arise. Looking to the Statutes and Rules.
relating to the award, inter alia. of Bharat Ratna,
the position as explained by the Union of lncjla
appears o be correct. In deference to the feelings
5o eloquently expressed in these proceedings and
which were no doubt, conveyed to the Union of
India, the award was, in fact, not conferred ar
the proposal was dropped. We need not, therefore '
go -into the question whether the \ﬁ
‘posthumously’ has been justifiably used in,£h
press commumque or the wider question wh thr
there is enough material avallable for reac‘n{'m'lg
the conclusion that Netaji Subhas ChandraBo g ;
died cither in the air-crash of 18th August,, 19 1S
or at any time thereafter. This is a wider i issug btn
which undoubledly in future as in the past, thqqe
will be divergent views. The real controversyjin
these pmceedmgs relates to the press
communique. Since no furthersteps have, bc;;,m
taken pursuant to the press comimunique : and {
matter is treated as closed, we declare thal _t
press communique should be treated as cancellég
With this declaration nothing further survives, at}d
the various petitions either transferred from,t ie
Calcutta High Court or filed in this Court, ,stq;ld
disposed of . 1Ty
Order accordingly,.
e
AIR 1997 SUPREME COURT 3021
K. RAMASWAMY AND D. P. WADHWA, JJ *
Writ Petn. (C) No. 824 of 1988 wg;gfl
Writ Petn. (Cri.)  Nos. 745-54 of 199,55
D/- 9-7-1997. Yoy

Gaurav Jain, Petitioner v. Union of India and
others, Respondents. LTI

(A) Constitution of India, Art. 32 — Public

*The judgments are printed in the order.in whlch
they are given in the Certified.Copy ... Ed...

GO/HO/S 573/97/VNP/RTT g




ontmct, and the tenant cannot claim that his
enangy is governed by the contract and not by
hu Rent Act.

130, Lastly: we are also of the view that as
lause (v)of the disputed document (Exhibit No.
)ielearly comes within the ambit of Section
3t1)(k) of the West Bengal Premises Tenancy
\ct. 1956. the question of service of notice under
section 13(6) of the West Bengal Premises Ten-
ey Act, 1956 of the plaintifT also does not arise
tall, :

131, We, therefore. concur with the findings ol

heilearned trial Judge and the appeal, accord-
ngly. stands dialmwcd without any order as to
20Sts. -

32, The prayer forstay of operation of the
wder as‘made by Mr. ‘Sadhan Roychowdhury,
earned Advocaie for lhe appellant, however, is
efused.

_,IA‘.IB. MU.KHERJEE. J. :--33. 1 agree.
i Appeal dismissed.

15!:[_.'

“s - AIR 1999 CALCUTTA Y

PRABHA SHANKER MISHRA, C.J. AND B.
vosf oo "BHATTACHARYA, J.

Rudra .Iyoll Bhattacharjee and another, Peti-
ltdners v.'Union'of India and others. Respond-
*nh

WP Nn 281 of 1998, DJ’- 30-4-1998.

.f.Constltution of India, Arts. 226, 19(1) —
Public interest litigation — Death of Netaji
Subhashchandra Bose — No conclusive.proof
—Publications concerning his freedom strug-
gle and death — Likelihood of being defama-
tory and causmg public disturbance — Ap-
propriate dircctlons issued to Govt. of India.

,:-Ininstant publicinterest litigation the petitoner
has stated and in doing so0 he has only echoed and
joined a multitude of Indians that for his gallant
.deeds for independence of India. Netaji
Subhashchandra Bose is recognised as one of the
greatest National leaders of international impor-
tince; his mysterious disappearance on and [rom
August 1945 is still wreaking and agitating the
minds of the citizens of Indiid and the story which
was once floated that he died in the alleged plane
crash on 18th August, 1945 at Tai Hoku in Japan
is not accepted by the Indians. It was not possible

KP/KP/C69/98/DVT/SGP
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for the Govt. of India to take any action at the
present on the suggestion of Gen. Fujiwara of
Japan to bring the ashes said to be of Neldjl lying
at Renkoji Temple to India. Some publ:cat:onx in
respect of which mention is made by the petition-
ersaccording to thcm are per se defumatory tothe
National Hero Subhas Chandra Bose. One of the
most cherished rights of the Indians is the free-
dom of speech and expression. yet itis important
that this right is not exercised-to disturb public
order or causc incitement to offence or defama-
tion.
- (Paras 4, 5. 19)
It was felt that there is a need to give a fresh
look to such publications and proscribe such
books or such portion of the books which spelt
one way or the other on the subject of the death
of Netaji Subhas Chandra Bose's pre-independ-
entactivities in respect of which the Government
of India is yet to complete enquiry. All fresh or
new publications, shall also need a similar scru-
tiny and all such scrutiny shall be made kecping
in view Art, 19(1)(a) read with Art. 19(2) of the
Constitution ol India.
(Para 19)

For the reasons alorementioned, directions as
follows were issued :— (1) The Govt. of India
shall launch a vigorous enquiry in accordance
with law by appointing. if necessary, a Commis-
sion of Enquiry as a special case for the purpose
of giving an end to the controversy (a) whether
Netaji Shbhas Chandra Bose is dead or alive: (b)
if’ he is dead whether he died in the plane crash.
as alleged: (¢) whether the ashes in the Japanese
templc are ashes of Netaji: (d) whether he has
died in any other manner at any other place and.
if so. when and how: (e) if he is alive, in respect
of his whercabouts. (2) The Govt. shall take the
people of India in confidence. (3) The Govt. shall
atappropriate level examine/scrutinise all publi-
cations pertaining to the ‘matter as above and
preoscribe. if necessary. all such publications
which appear to touch the question of death or
otherwise of Netaji il the same has the eflect off
disturbing the public order and causing incite-
ment of violence. (4) The Govt., if so advised.
shall inform all publication Houses to take its
prior permission before any publication on the
subject above is made and before granting such
permission scrutinise in the manner as indicated
above. (Para 20)
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Aases Referred: Chronological Paras
W.P. No. 1805 ol 1997. D/- 7-4-1998 (Cal) 7.8
AIR 1997 SC 3019 : 1998 WBLR (SC) 9 : 1997
AIR SCW 3052 7. 11
Rudra Jyoti Bhattacharjee in person: M. B.
Sarkar, Sr. Advocate. for Respondents.

PRABHA SHANKERMISHRA,C.J.:—1t =
is difficult for us to pick up the threads to have -
any well-knit statement of fact from the contents

of the instant petition yet. after our several at-
tempts and after hearing the petitioner in person
and the learned Advocate representing the re-
spondents Nos. | to 4. we have been able to
gather some bits from here and some bits from
there to have some comprehension ol the narra-
tion in the petition.

2. The Asiatic Society, Calcutta is impleaded
as one of the respondents. We do not, however,
find any reason why any prerogative order and/or
direction be issued or made aginst the Society.
Since, in our view, the Society is not a necessary
party. we are not persuaded to issue any notice (o
it, name of the Sth respondent is accordingiy
delated and expunged.

3. Alleged mysterious disappurance of Netaji
Subhas Chandra Bose. according to the peti-
tioner requires direction inter alia. to the re-
spondents herein (1) to classify and disclose all
documents relating to Netaji Subhas Chandra
Bose including the Indjan National Army; (2) o
make a categorical stalement whether name of
Netaji was and still is in the list ol war criminals
drawn up after the Sccond World War and issue
a press communique to the said effect; (3) not o
allow any agency or publisher or any person to
publish the story of the death of Netaji Subhas
Chandra Bose in the alleged plane crash on 18-8-
1945: (4) to disclose the stand of the Government
ofl India regarding Netaji Subhas Chandra Bose il
he is found on Indian soil — “*whether Govern-

~mentof India will welcome him or hand overhim
to the allied forces for trial as war criminal and
make a press communique to that effect™ and (5)
to produce and or transmit all the records, files
and documents as mentioned in Annexure 'F' 1o
the petition aboutdisappearance of Netaji Subhas
Chandra Bose since August 18. 1945 and subse-
quent thereto.

4. Petitioner has stated and in doing so he has
only echoed and joined a multitude ol Indians

Rudra Jyoli Bhattacharjee v, Union of India
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that for his gallant deeds for independence of
India. Netaji is recognised as one of the greatest
national leaders of international importance thal
his mysterious disappearance on and from Au-
gust 1945 is.still wreaking and agitating the

_minds of the citizens of India and that the story

~‘wich was once loated that he died in the alleged
plane crash on 18th August, 1945 at Tai Hoku in
Japan is not accepted by the Indians.

5 One British Intelligence Officer ullegcdly
\mtormcd one Amrik Singh Gill, who was await-

. ing execution of death sentence, on 19th August.

1945 that Netaji died in an aircrash on 18th
August, 1945, Gill published the said informa-
tion in a magazine of Netaji Centre Publicational
Kualalampur. The same was reprinted inJayshree.
a Bengali magazine, in its Azad Hind Golden
Jubilee numberin October, 1993. Delhi Radipon
21st August, 1945 made the announcement that .
Netaji dled in an aircrash on 18th August, 1945
(Rel A Sprmyng_. T:gcr by Huc Toy a M:l:-

emcl followed dnd when the controversy lhlck—
ened and mystery deepened, the Government of
Indm constituted Netaji Enquiry Committee in
Lhc year 1956 with Sri Shahnwaz Khan as the
 Président and Sti Suresh Chandra Bose and SriS.
“N. Moitra as Members. This was followed. b}‘
.1ppmmment of ol a Commission of Enqulry m_
the year 1970. Netaji Enquiry Committee as well
as the Commission of Enquiry submitted lhc:r.
reports. On 28th August. 1978, however, the then
Prime Minister of lndu\madc a ‘statement at the’
floor of the Lok Sabha that, “Shah Nawaz Com-,
mittee and Khosla Compmission hold the rcportol'
Netaji Subhas Chandra Bose’s death lollowmga
"plane crash as true.;Since then reasonable doubls
have been cast on the correctness of the two
tt.pm ts and various 1mp0rl.ml comradlc.llom n
'the testimony of the witnesses have been nonce
‘Sonie further contemporary official recopds h.lV£
“also become available. In the light of those doubp 3
“ind contradictions and those fecords, Goven
"ment find it difficult to accept that the ;ullgrj

1

Ll

conclusions are decisive™. According 1o the peliz
tioner, the above statement of the then Pl‘]]l?i
‘Minister of India was a virtual and simultange
burial of the Netaji Enquiry Committee .md
quiry Commission reports. However, on. II
April, 1979 the thcn Minister of State for Hogﬁ
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Affmr‘; made a statement on the Lok Sabha in
reply toa qucmon that was raised on the request
by General Fujiwara of Japan for bringing the

Rudra Jyoti Bhattacharjee v, Union of India

.alleged ashes of Netaji from Renkoji Temple to

sIndia, “In the light of reasonable doubts cast on
the correctness of: the conclusions reached in two
enqiry reports on the death.of Netaji Subhas
_Chandra Bose. the Government finds it difficult
Iuacceptthatlheearherconc]umunsaredecmve
It will, therefore, not be possible to take any

‘laction at the present on the suggestion of Gen.
Fujiwara to bring the ashes™. According*td’the
petitioner waxing and waning attitude and’be-
haviour of the Government of India and other
responsible persons have almost betrayed the
design of precipitating and perpetuating the myth
of the death of Netaji Subhas Chandra Bose in the
alleged plane crash as reality without there being
any serious cffort to establish by hard and genu-
inc evidence.

6. The petition with the lacts as above, how-
ever, is littered with the statement that the then
Government of India (British) after the Sewnd‘
World War declared Netaji a war criminil and
following the independence and almost mmu[m-
ncously to India’s taking a scat/place in’ the
United Nations Organisation ratified and .lmecd
that war criminals of friendly countrics wuuld be
delivered by the country holding thiem: thus
agreeing that India would deliver all war crimi-
nals of the Second World War to the Government

. of Great Britain, and since Subhas Chandra Bose
was declared a war criminal by the Great Britain
and Indiaratified and agreed to do so, it still holds
‘Subhas Chandra Bose as War Criminal. The
petitioner, in short, in this behalf has been agitat-
ing and asking— Does Government of India still
hold Subhas Chandra Bose as a War Criminal
and thus does it behove the Government to treat
Subhas shubbily as above. who while alive as

~ well as in death is the embodiment of the idéals
and images of a true Indian for all 1cllow [ndmm

7. We have sumarised above the :nalcrml
facts upon which the petitoner has sought for the
reliefs as indicated above and omitted to mention
particulars of information in any detail. with
respect to either statements or works about the
death of Netaji as alleged and the mysterious
disappearance, or on the Government .of.India
even unwmlngly as alleged,- still holdlng that
Netaji is a war criminal. Narration of the facts,

4
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however, shall remain mcnncluawe if we do not
refer (o a recent case (W.P. No. 1805 of 1997)
which has been disposed oﬁ by a Bench of this
Court on 7th April, 1998. The said petition was
filed as vox populi when newspapers like the
Bartaman in its publication of 23rd August, 1997
and the Anandabazar in its publication of 27th
August, 1997 published/reported that the then
Defence Minister had stated that he would bring
the ashes of Sri Subhas Chandra Bose from
Renkoji Temple of Japan. After referring to the
judgment of the Supreme Court in Union of India
v. Bijon Ghosh, 1998 WBLR (SC) 9 : (AIR 1997
SC 3019) and the publications aforementioned.
this Court in its judgment in the said case has
stated as follows (at Page 3021 of AIR) :—
“When the Government ol India intended to
honour himby conferring the Bharat Ratna Award
and used in Press communique the expression
‘posthumously’, a petition under-Article 226 of
the Constitution of India was moved and against
an interlocutory order therein a Special Leave
Petition was preferred betore the Supreme Court
We have no manner of doubt that a
responsible Government of the people of India
will do nothing which would undermine the
stature and umlgt. of Netaji Subhas Chandra
Bose. Except in such proceedings in which any
legal presumption is available. for purposes as
the acceptance of ashes as that of Netaji Subhas
Chandra Bose, it is not possible to accept that he
died on 18-8-1945 or at any time thereafter un-
less there is conclusive evidence. Any ashes of a
dead person in the absence of such evidence
cannot be accepted as that of Netaji by the people
of India. It would be difficult to accept that the
Defence Minister of the country has made a
statement of such consequences without verifi-
cation of the facts, yet responsible newspapers
like Bartaman, Ananda Bazar have so reported
and the petitioner has moved this Court as he is.
as stated. alarmed that the Government of India
has intended to accept the factum of the death of
Subhas Chandra Bose in the shape of ashes which
are allegedly stacked and kept at Renkoji Tem-
ple, Japan. Before closing the proceedings, how-
ever, in view of the assurance that nothing of the
sort is likely to be done by the Government of
India, we are inclined to order that before accept-
ing the ashes which are allegedly kept at the
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Renkoji Temple, Japan as that of Netaji Subhas
Chk=ndra Bose, the Government of India shall
obtain full particulars and evidence and satisfy
itself about the genuineness of the claim that the
ashes kept at the Renkoji Temple of Japan are
. that of Netaji Subhas Chandra Bose and take the
people of India in confidence.”

8. Thus. on the questions of death of Netaji.
that he died in the plane crash, that his ashes are
kept at Renkoji Temple of Jupan. that Govern-
ment of India is almost aceepting that Netaji has
died and that his ashes are being brought to India.
in our view, are fully answered by the judgment
in W.P. No. 1805 of 1997 dated 7th April, 1998.
What needs. however. to be clarified for all
‘toncerned o bear in mind that Government off
India did realise that full facts and evidence were
required to be gathered from every person and
place and it appointed first the Enquiry Commit-
tee and next Enquiry Commission. After the
reports of the Commitiee and the Commission
were submitted. the then Prime Minister made
categorical statementin the Lok Sabha that since
the reports. reasonable doubts have been cast on
their correctness. various important contradic-
‘tions are noticed in the testimony of the witnesses
and further contemporary official documentary
reports have become available, “in the light of

- those doubts and contradictions and those records,
Government find it difficult to accept that the
earlier conclusions are decisive :

9. Official stand of the Government as ex-
pressed in the Lok Sabha on 28-8-1978 is reiter-
ated on 1 1-4-1979 by the then Minister for State
ol Home Affairs. Two deviations/aberrations.
however, occurred lirst when Government ol
India intended o honour Sri Subhuas Chandra
Bose by conferring *Bharat Ratna’ Award and
used in the Press Communique the expression
posthumously and secondly recount by Delence
Minister of the country made a statement that
Government ol Indiaintended toaceeptthe factum
of death of Subhas Chundra Bose and bringing
the ashes which are stacked and Lt.pl at Renkoji
Temple in Japan,

10. British quit India und the country got its
indepence but with Dominion Status in the Brit-
ish Empire cn I5th August, 1947, The people of
India, however, resolved to constitute it into a
Republic and their Constituent Assembly on 26th
day ol November. 1949 adopted, enacted and
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gave tothe People the Constitution of India. to bié
elfective on and from 26th’of; anudry 1950. On
I5th of August. 1947, India. indeed. a(.hu.w.d
lndcpcnda.n(.c and .inherited the British sover-

cignty as well as British legacy. When the pcnp&u
however, adopted the Constitution and estab-
lished the Republic. India unshackled itself from
the yoke of past 1o start afresh with the goal of
justice, Social, Economic and Political, Liberty
of thought. expression belief. faith-and worship,
Equality ol status and of opportunity and to
promote among them all Fraternity assuring the
dignity of the individual and the unity and integ-
rity of the Nation and guaranteed Equality of law
and equality before law to all persons and
freedoms of speech and expression, assembly
peaccably and without arms, of association of

Union and of movement freely throughout the.

letritory of India and to reside and settle at any
part of the territory ol India. Article 13 of the
Constitution declared laws inconsistent with or
in derrogation of the Fundamental Rights in Part
[I1 of the Constitution void and inhibited the

State ‘from making any law which took away or .

ubridged the rights conferred by Part I11.

1. The status Netaji Subhas enjoys in the

lndun Republic is that of a person who is a
Bhaml Ratnu. He enjoys a greater status in the

]‘H..dl‘l\ and minds of the people of India than a

mere title whith the Government bound by the

rules of procedure intended to confer upon him. .

The expression *posthumously” in the Comunique
of"the Government of India when Bharat Ratna
wus to be conlerred indeed was a sad and irre-
sponsiblc act at some exgcutive level of the
Government which caused wide-spread resent-
ment and as noticed by the Supreme Court in
Union ol India v. Bijon Ghosh, AIR 1997 SC

3019 (supra). “in deference 10 the Teelings-so
cloquently expressed in this proceedings and

which have no doubt conveyed 1o the Union ol

India. the award was in fact not conferred and the
proposal was dropped™. Another aberrative act
caused the filing of W.P. No. 180‘5 of 1997 and

this Court has ordered, “belore closmg, the pro- ¢

ceedings, however, in view of the assurance thut -
nothing of the sort is likely to be done.by the |
Govcmmcnlot India we are inclined 1uorderlh.n "
before accepting the ashes which are allq,t,dly‘

kept at the Renkoji Temple at Japan as that of
Netaji Subhas Chandra Bose, the Gover nmcmo!’

.
&
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“India‘shall obtain full particulars and evidence
“and’ satisfy itself about the genuineness of the
“claim that the ashies kept at Renkoji Temple of
“Japan are that of Netaji Subhas Chandra Bose and
take the people of India in confidence.”

12. The two aberrations are outside the Lok
Sabha, true. one which carricd the expression
‘posthumously” was a Communigue ol the Gov-

ernment of India which is deference to the popu-:

Jur feeling was withdeawn hut the other. that istw
say the statement of the Defence Minister in
respect ol the ashes ol Netji was neither o
statement in any of the Houses ol Parliament nor
inany Communique ol the Government of Tndia,
That was out and out a stalcment most unwit-
tingly made by the Defente Minister ol the contry.
The OfTiciunl stund o the Govermment ol Tondia,
thus, is that notwithstanding the reports ol the
Enquiry Committee and the Commission of En-
quiry aforementioned. there arc doubts as o the

death of Netaji in the manner as reports indicated:

and that there was/is a need to have lurther probe
and enquiry to conclusively establish that Netaji
hus died. that he died in the plane crash, us
alleged, and that his ashes are lying in some

temple in Japan. With such specific stand when,
the Government has informed the Parlinment

more than once as above and no [urther enquiry
or probe has yet been held. it is beyond imagina-
tion that Government of India without further or
fresh enquiry and/or probe would accept the
factum of death of Netaji Subhas and/or of the
alleged air-crash death and/or the ashes being
kept at a temple in Japan.

13. Lecarned Counsel lor the respondents has
categorically assured the Court that Governmgnt
of India has maintained and is maintaining even
now that a further/fresh enquiry/probe is re-
quired and the information that Netaji died in the
plane-crash on August 18, 1945 is full of loop-
holes. contradictions and therelore inconslusive.

14. 1t is difficult 1o pereeive why the peti-
tioner has been harping on Netaji being a war
criminal for the Indian Republic and its people as
declared by the British Government in year 1945
or in year 1946. True people of India fought

along with the British againstJapan, Germanand -

ltaly but they continued their war of Independ-
ence against them until they quit India on 15th of
-August 1947, For British, one who stood against

their oppresive acts was a criminal. For Indians.,
he was a freedom fighter. For British. who sup-
ported their war efforts fciends and allies. For
India all who stood againstaggression and subju-
gation were [riends,

I5. Nc:tlu.}t Subhus Chandra Bose had launched
his own war for Independence ol India. formed
L Natonul Army (ENGA O marehed ahead to
Iree the people of India from subjugation and
renched Tndian tervitory ol the Andamans and
Kohima. Manipur. His was an ariy ol Indians,
for the T nndd forethe Tndependence oof Tndia
Such a hero however when India achieved its
independence was mysterionsly missing, Tt (In-
dia) has been waiting to welcome its Hero. He
has. however, not been found yet.

16, PPeople in India are not going, 1tas clew
from the aforementioned events. Lo accept that
their hero who led the lirst national Army is dead
unless they are convinced afler secing conclusive
evidenee inthis regared. Who then will enll Netaji
a war criminal? Any Indian public cxcept u
traitor, a person who does not have the deterence
and love Tor the country ang its heroes alone can
do so. We do not have any hesitation in conclud-
ing that the statements in documents which are
Iying archieves which are to the efTeet that Netaji
is & war criminal and all persons who have been
saying such a thing are relics ol the British Raj.
The petitioner shall be well advised to disabuse
himselt of even remoltest/faintest idea that the
people of India. and the Government of India
since itis the Government of the People of India,

can ever in dreams would think ol Netaji as a war

criminal or a traitor, As we understand sane and
understanding people in Great Britain too take

him as one ol the ablest sons of India and one of

the most loved by the People ol India. We see
thus no reason why any Rule be issued to declas-
sily and disclose all documents relating to Netaji
Subhas Chandra Bose including Indian National
Army until such inquiry as is derived is held.
Declassification and disclosure ol the contents of
sensitive documents cannot be insisted upon un-
less one is satisfied that such disclosure would
not be against the interest of the sovereignty and
integrity of India. the Sccurity ol the States.
friendly relations with foreign States. public or-
der, decency or morality or in relation to con-
tempt of Court or defamation or would not cause
incitement to an offence (sce Article 19 of the
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Constitution) and -if made would not harm the

public nferest. In the instant case we have 1ea-

sons to believe, any such disclosure, would nm'

hclp the cause of the public arall,

17. We see ﬂbsolu(eiy no reason .for any

statement from the respondents whether Netaji
Subhas Chandra Bose is still in the list ol war

criminals drawn after the Second World War. As
we have indicated above, no oné much less peo-
ple of India, would allow any person to treat
Netaji as a war criminal. For, Indians Ncmjl is
one of the great patriots.

18. ltisdifficult similarly to imagine how any
Indian would think that Netaji would not be
welcome on the Indian soil when Indians hold
him amongst the best a-few sons of India. The
petitioner, as we have observed earlier, has been
ill-advised to seek any disclosure from the Gov-
ernment of India or such information whether
government of India would welcome him orhand
him over 1o the Allied Forces for trial as war
criminal. Such misconceived ideas, instcad of
helping the cause, as we have observed above,
would cause dissensions and resentments and
unnccessary bickerings. We are inclined how-
ever to take notice ol one aspect of the matter :
There has been no positive attempt it scems after
-the statement by the Prime Minister in the year
1978 and by the Minister of State for Home
Affairs in 1979 that the findings in the reports of
Netaji Enquiry Committee and Commission of
Enquiny were notconclusive and decisive forany
further or fresh enquiry and no serious effort in
this behalf has been made. It seems lapses have
occurred from time o and public at large is
dissatisfied. 1t is. therefore, necessary that re-
spondents are told that their silence may not be
appreciated in the matter and they for obvious
reasons, as indicated above, should proceed in
some effective manner to enquire into the, cir-
cumstances of the death, whether Netaji has died
and if he is alive where is he, with due despatch.
Various publications some saying Netaji has
died, some saying — No, he has not, some
accepting the plane crash story, soime not accepl-
ing it, some suggesting that the ashes in the
temple in Japan are that of Netaji and others not
acceptmg. somexbelieving, and seriously, that
Netaji is still alive and igavailable in some part ol
the world cause confusion and sometimes irritu-
tion and anger in public. No pubhcauon which®

.crnment of India is yet 1o comp!ele enquiry. All

would alfect the friendly relations with rou..l"n
Stutes, pulﬂl-. vrder, the .uvul.iylnly wnd mlcd
rity of India, cause demmdnon of incitement to,
an offence should be permitted. We have roasohs
to_think that such irresponsible' publications do
\mm limes arlcct pubhc mdcr and cause |ncne- ¥
et T mlcm,c

[19 Some publu..mont. in respect of which
mcnlmn is made by the petitionérs which are per
se d(_[.mmlmy to ‘the National Hero Subhus

Chdnd: 4 Bose. One of the most cherished rights|

of the Indians is the freedom of ‘speech und
expression, yet it is important that this right is not
exercised to disturb public order or cause incite-
ment to offence or defamation. We have not,
however scen such publications as a whole ex-
cept such excerpts which are quoted by the peti-
tioner for forming any conclusive opinion that
books alrcady published need to be prescribed.
Yet we are satisfied that there is a need to givea
fresh ook to such publications and proscribe
such books or such portion of the books which
\per'\l one way or the other on the subject of the
death ol Netaji Subhas Candra Bose's pre-inde-
pendent activities in respect of which the Gov-

festifor-new publications, in our view, shall also
neéd asimilar scrutiny und all such scrutiny shall
be made keeping in view Article 19(1)(a) read
with Article 19(2) of the Constitution of India
and the obscrvations made above. iz

20. For the reasons atorementioned, we ares
inclined to dircct as tollow\ -

(1) Respondents sha[l launch a vigorous cn-
quiry in accordance with law by appointing. il
necessary, a Commission of Enquiry as a special
case for the purposc of giving an end to the
controversy

(a)” whether Netaji Subhas Chandra Bosc is
dcad or alive:

(b) if he is dead whether he died in the planc

crash, as alleged; !
jc) whether the ashes mthe]apancwe temple :
are ashes of Netaji: T

(d) whether he has died in any other manner ’3
at-any-other place and, if so, when and how: ™ g
j

(s)ifheisalive,inrespectofhis whercabuul_s. ;
(2) The rcspondent% shall follow for the \.ud
purpose the directions of this Court givenin W'P.
No. 1805 of 1997 namely, to take the pcoplm’
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(3) Respondenis shall at appropriate level
exnmine/serutinise all publications pertnining o
the matter as above and proscribe. if necessary,
all such publications which appear to toueh the
question of death or otherwise of Netaji if the
same has the effect of disturbing the public arder
and causin® incitement of violence: '

{4) Respondents, il so ndvised, shall infor m :

sion before any publication or the subject abave”

is - made and before granting such permission
serutinise in the manner ns indicated nbove,

21. This disposes of the wyit application.,
B. BHATTACHARYA, J. :— 22. | agree.
Ovder uccordingly.

AIR 1999 CALCUTTA 15
BHAGABATI PROSAD BANLERJILL

AND RONOJIT KUMAR MITRA, JJ.

all Publication Houses to take its prior permis-, 1986), S. 3 sound pollution — Citizens have

i
Moulana Mufti Syed Md. Noorur Rchm.m"

Barkati and others. Petitioners v. State of West
Bengal and others, Respondents.

* W.P. No. 8146(W) of 1997, D/- 4-3 I998

* (A) Constitution of India, Art. 25 ~— rRe-.{s

strictions on use of microphone and lond speak-
ers at time of giving Azan — No violation of
right under Art. 25 is involved.

Imposition of restrictions on use of micro- -

phones and loud speakers at time of Azan is not
violative of right under Art. 25,
(Para 25)

Azan is certainly an essential and integral part
of Islam but use of microphone and.loud-speak-
¢fs are not an essential and an integral part.
Microphone is a gift of technological ages; its
adverse effect is well felt all over the world, It is
not only a source of pollution but it is also a
source which causes several health hazards. Tra-
ditionally and according to the religious or-
der, Azan has to be given by the Imam or the
person incharge of the Mosques through their

.own voice, this is sanctioned under the religious

order. Azan is not a form of propagation but it is
an essential and integral part of religion to meet
at the prayer from a call being made through

GP/JP/C39/98/SNV/USA

Azan,
' (Paras 25, 26, 27)
() L‘tin.-slliulln_n cof Indin, Arts. T4 and
19(1)(a) — Restrictions on use of microphone
nt time of Azoan by nuthorities in West Bengnl
— Other States notimposing such restnct:ons
~—= No diserimination results,

(Para 27)
(€) Environmental (Protection) Act (29 of

right to be protected agninst excessive sound

“under Art. 19(1)(a) of the Constitution.

Counstlitutlon ol Indlu, Art. 19(1)(a).

(Para 27)

Cases Referred : Chronuloglcai Paras
1997 (2) Cal L) 408 14, 18
(1996) 4 All ER 903 R v. Secy of State for
Transport ex. p. 14
(1995-96) 100 Cal WN 617 ) ey 5 el
AlR 1989 SC 1933 2 18
" AIR 1989 SC 436 j 18
AIR 1987 SC 1086 ; 18
AIR 1983 SC 75 : 1983 Tax LR 2407 18
AIR 1901 SC 1402 25

" AIR 1954 SC 282 25

Kalyan Bandopadhyay and Kishore Dutt, for
Petitioners; Roy Choudhury, for Respondents.
M. C. Dus and Mukherjee, l'or Pollution Control
Board.

BHAGABATI PROSAD BANERJEE,
J. :— This matter was assigned by the Hon'ble

Chief Justice before this Bench. The writ appli--

cation has been filed by Moulana Mufti Syed.
Md. Noorur Rehman Barkati, Imam and Khatib.
Tipu Sultan Shahi Masjid, Dharamtala and Chair-
man Gharib Nawaz Educational and Charitable
Society, Calcutta and eight.others for a declara-
tion that Rule 3 of the Environmental (Protec-

tion) Rules, 1986 vis a vis Schedule I1T of the said

Rule do not apply in case of Mosques more
particularly at the time of call o' AZan from the
Mosques and for the further declaration that
Schedule 111 of the Environmental (Protection)
Rules, 1986 is ultra vires Articles 14 and 25 of the
Constitution. The petitioners also prayed for with-

drawal of all conditions and restrictions which -

were notified by the Police and other authorities
pursuant to the order passed in the case of Om
Birangana Religious Society v. State, reported in
100 CWN 617,
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GOVERNMENT OF INDIA
MINISTRY OF HOME AFFAIRS

NOTIFICATION

New Delhi, the 14.5.99

S.0.339(E) — Whereas the Shah Nawaz Khan Committee and the Khosla

Commission of Inquiry appointed by the Government of India in April,1956 and July,

ppPPPPPPPPL P29 90 ol

1970 respectively to inquire into and-to report to the Government of India on the
circunmsianccs concerning the departure of Netaji Subhas Chandra Bose from Bangkok
about the 16™ August, 1945, his reported death as a result of an aircraft accident, and
subsequent  developments connccted therewith had come to the conclusion that Netaji
Subhas Chandra Bose met his death inan air crash;

And, whereas there is a widespread feeling among the public that the issue of
finding the truth about Netaji’s death still remains; "

And, whercas there has been a consistent demand for a further inquiry into the

matier,
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And, whereas the Calcutta High Court also directed the Government of India for

‘a vigorous inquiry in accordance with Law, if necessary, by appointing a Commission of

Inquiry for the purpose of giving an end to this controversy;

Ang, whereas a Motion was adopted on 24.12.1998 by the West Bengal -

“Legislative Assembly wherein a demand has bgen made for a fresh inquiry into the

matter to remove the mystery regarding the whercabouts of Netaji Subhas Chandra
Bose;

And, whereas the Central Government is of the-opinion that it is nceessary to
appoint a Commission of Inquiry for the purpose of making an in-depth inquiry into a

definite matter of public importance, namely, thc disappearance of Netaji Subhas

" Chandra Bose in 1945;

I‘iow, therefore, in exercise of the powers conferred by sub-sections (1) and (2)
of section 3 of the Commissions of Inquiry Act, 1952 (60 of 1952), the Central
Government hereby appoints a Commission of Inquiry consisting of Mr. Justice
M.K.Mukherjee, a retired Judge of the Supreme Court of India.

2. The Commission shall inquire into all the facts and circumstanccs rciatcd to the
disappearance of Netaji Subhas Chandra Bose in "1945 and subsequent dcvelopments
connected therewith including :-

(a) whether Netaji Subhas Chandra Bose is dead or alive;
- (b) if he is dead, whether he died in the plape crash, as alleged;
(c), whether the ashes in the Japanese temple are ashes of Netaji;
_(d) whether he has died in any other manner at any other place and, if so, when and
= how;
" - (e) if he is alive, in respect of his whereabouts.



)

3 The Commission shall also examine the manner in which the exercise of Scrutiny
of Publications touching upon the question of death or otherwise of Notaji  can be
undertaken by the Central Government in the cireumstancou,
4, The Commission shall subinit its repurt w e Central Government as soon as
possible but nat later than six months trom the date of publication of this notification.

5. The headyuuriers ol the Commission shall be at New Delhi, and/or any other
place  as determined by the Commission.

0. I'he Central Government is of the opinion that, having regard to the nature of the
inquiry to be made and other circumstances of the case, all the provisions of sub-section
(2), aub section (3), sub-section (4) and sub-section (5) of section S of the Cornmissi_ons
of Inquiry Act, 1952 (60 of 12452) should Le mnde spplicable to the said Commission and
the Cenmtral Gavernment in l‘K\'I';' ine ol the powers conderred by sub-section (1) of the
suid section §, hereby divects that all the provisions ol the suid sub-sections (2) to (5) of

that section shall apply ta the Canunission,

Sd/- -

(NIKHIL KUMAR)
SPECIAL:SECRETARY (ISP)
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Chapter Five

Conclusions |
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'T'he mhc': in the Jap’mcqe tempie are rlol DFNGt"ljl,

T : ' i . _ , . c
- 'In absence of any clinching evidence 4 positive answer.cannot be given;
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~ Mukherjee Commission
From Wikipedia, the free encyclopedia
Jump to-: navigation, search
The Mukherjee Commission refers to the one-manlboard of Mr. Justice Manoj
Mukherjee , a retired judge of the Supreme Court of India which was instituted in

1999 to enquire into the controversy surrounding the reported death of Subhas
Chandra Bose in 1945.

On April 30, 1998 that the High Court of Calcutta gave orders to the then BJP-led
Government to "launch a vigorous inquiry as a special case for the purpose of giving
an end to the controversy".[1]

The purpose of the commission was the ascertain the following:

Whether Netaji Subhas Chandra Bose is dead or alive;

If he is dead whether he died in the plane crash, as alleged;

Whether the ashes in the Japanese temple are ashes of Netaji;

Whether he has died in any other manner at any other place and, if so, when
and how; '

5. Ifhe is alive, in respect of his whereabouts.

SR

The commission is also the first to probe into the much publicized Soviet-connection.
The basics of which are that Netaji Subhas Chandra Bose did indeed survive the end
of the Second World War, and detained in a Siberian camp in the late 1940's. A
former Russian General swore under oath to the commission that he had seen a true
Soviet-cabinet paper detailing and discussing a "living" Subhas Chandra Bose, one
year after his supposed death.

Many, however, feel that with a new Congress controlled government now in power, ;
the commission's results may be undermined. Many conspiracies abound, and many

contain specific details-that are damaging to the Congress Party and Indian Prime

Minister Jawaharlal Nehru. '

Three researchers who helped find the declassified documents in the military archives
of Paddolsk, Russia, Purabi Ray, Hari Vasudevan and Shobanlal Dutta Gupta, have
also reported threats from unidentified persons upon their lives, if they did not stop
their research. Many files and documents by the Union Home Ministry have been
deemed a risk to national security and under Sections 123 and 124 of the Evidence
Act and Article 74(2) of the Constitution of India, have not been disclosed to the
commission.

The Mukherjee Commission is also not the first commission created to ascertain the
death of Netaji Subhas Chandra Bose. The two previous commissions were the Shah
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Newaz Commission (appeinted by Jawaharlal Nehru) and ‘The Khosla Commission
respectively, The Khostn Commission, erented by the povernment of Tndirn Gandhi
(daughter ot Jawaharlal Nehru), reported that all documents relating to Prime Minister
Neheu nnd the reports of Netaji Subhng Chanden Bose were either missing or
destroyed.

[edit] Govt of Tndin rcjects Mukherjee Commission report

1The Mukhegjee Connmiugion veport was tnblod in the Paclimnent of Indin on May 17,
2006, The report said that Netaji did not die in the alleged air crash of 1945 and the
ashes at the Renkoji temple are not his ashes, ‘The report also did not conunent on
Netuji's alleged stuy in Ruagin aller 19405 and called for further inveuatigntion into the
matter. However, the report said that Netaji could be presumed to be dead today.

The Govt of Tndin hog rejected the fndings of the Commission, saying that it did not

agree with the findings.

[edit] Mukherjee Commission report submitted

The Death of Netaji remains a mystery. No one cooperated in the investigation and
consequently the IMC ol enquiry was forced (o submit its unfinished work to (he
home minister Shivraj Patil. The main reason for this is the non-cooperation shown by
the home ministry. The dissatisfaction cnused resulted. in Justice Mukherjee sending
the report through his secretary rather than submit it in person.

During the whole tenure ol the investigation, ovnly one country, Tulwan hos shown any
real cooperation. Even the Govt of India refused to share some important intelligence
Liles under the pretext ol them being scusitive, The Uol will be wbling this report
along with the ATR to the parliament, At the moment the home minister has passed on
this 500 puge report to the C8 division ol the ministry [or serutiny.,

Subrutu Bose, who waus present in ull the internutionul tips mude by the JMC has suid
that apart from Taiwan, no other country has shown any cooperation. On the basis of
the information available Lrom Taiwan it is now conlirmed that no air-crash took place
on 18th August 1945 which could have killed Netaji as previously propagated.

The commission had tricd (o uncover fhets from teips (o Japan, Toiwan and Britain,
The UPA govt has permitted the commission to visit Russia. Bose said that Russia too
did not cooperate in thin investigation, OFTeinla in Russin hod soid thot fles were
present in the former KGB archives but the commission was not even allowed to visit
the urchives. ‘The hostile posture of the British, Jupuncese und Indiun governmenty iy

intriguing and seems to strongly point to an international conspiracy. In any case it'is .

clear that Netaji Bosc was scen in Russia in 1946, Lately American state departmnet
has sent information to the ¢commission which corroborate the fact that no aircrash



took. place in Taiwan. The request for intelligence papers from the Govt. of India
elicited the official response that they cannot be opened as they are of a highly
sensitive nature that may jeopardise international relations between India and some of
its friend nations.

The JMC commission was formed by the former NDA Government to investigate the
mystery surrounding Netaji's death at the end of world war 11 The only Kindnensy
shown by the UPA Govt was to extend the commission's tenure by 6 months - from
Muy 2005 (o 1-Hh November 2005, But the conunission has now submitted its report
to the Govt hefore the end date,

|edit] External links

http://www.rashtrivasahara.com/20051 109/National.htm#2005110984

INdians for Action - No. 1 site on the Netaji disappearance case
hip://www.indianstoraclion.com

Mission Netaji - Committed to find the truth behind the disappearance of Netnji
hitp://www.missionnetaji.org

Post Mukherjee Comminsion News Updates hitp//wawaw.peocities.com/ung 18 1945/

Muay 17th, 2006, Mukherjee Comunission report made public Ly the Indiun
Government along with the Government's criticism.
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w.Pr. 27541 (W) ofgﬂl 7

Mr. Subhas Chandra Basu.
..Petitioner.

Mr. Tarup Kumar Ghosh.
...¥or U.O.I.

The prayer of the learned counsel appescing on
behalf of Union of India to extend the time for filing
the alfidavit-in-opposition is accepted,:in the inlerest
of justicc. We are ‘however of the ‘bpinlion that this is
a [it case for imposing costs on Unmn of India. We
direct that the aﬂ"idavxburoppomtmn lrLay now be filed
within a period of two weeks f» om date} on payment of
100 Ums. as costs. Reply *heicto, if an 0 mw be filed

i
aone week therealter, r_

Let the matter appear in the lxst thrce weeks
hence. ' 5, T | f

1
v

Xerox plain copy of this orclcr dulv countersigned
by the Assistant Registrar (Co 51;) be g‘vcn to the

learned counsel for the parties usulll underlakxlxg

Qz’[ (SURINDER § SINGH MJJm, Cc.J.)
H'F',.‘-" l-\-‘- *

fi‘ 1[

‘ é{ nmm CHANDRA GHOSE, J.)
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From: 1.SRISUBHAS CHANDRA BASU
Residing at- 86, Sadar Boxi Lane,
P.O. Howrah, P.S. Howrah,
Dist. Howrah, Pin - 711101.

2. SRI PANKOJ HALDER
Residing at- Village - Mathurapur,
P.O. Mathurapur, P.S. Mathuxapur,
Dist. South 24-Parganas.

Date : 11.03.2008

1. The Hon'ble Minister for Home Affairs,
Government of India,
New Delhj - 110001.

2. The Hon’ble Minister of Foreign Affairs,
Government of India,
New Delhi.

Sir‘{s),

Sub: REAPPOINTMENT OF MUKHEfilEE COMMISSION FOR |
COMPLETION OF INQUIRY INTO DISAPPEANCE

AND/OR ALLEGED DEATH OF NETAJI SUBHAS
- CHANDRA BOSE IN AUGUST, 1945.

With due reverence and submission, we would like to place before you the following

facts for ijmmediate consideration and necessary action :-

1. That with regard to mysterious disappearance of Netaji Subhas Chandra Bose first a
three ~ member Inquiry committee, vide its Notification No.F-30(26) FEA/55 dated
April 5, 1956, was appointed by the Government of India. The majority report which held
that Netaji died in the aforesaid plane crash, was accepted by the Government of India.

2. That the said majority view of that committee, however, did not satisfy the public in
general- There was further demand by the members of the Parliament to raise a voice for
further enquiry into the matter, Then the Govt. of India vide Notification No. 25/14/70-
Poll. 11.07,1970 constituted an Enquiry Commission headed by Shri G.D . Ghola, Retired
Chief Justice of Punjab, High Court. The said Commission came to the conclusion that
Netaji had succumbed to his inquiry sustained in the plane crash at Taihoku and that his
ashes had been taken to Tokyo Japan. The findings of the Khosla Commission did not

end the controversy surrounding Netaji’s Death.

3. That thereafter a Writ Petition being W.P, No.281 of 1998 was filed in the Hon'ble High .
Court, Calcutta to launch a vigorous inquiry into the alleged disappearance/death of

Netaji Subhas Chandra Bose in accordance with law by appointing a Commission of
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Inquiry and by an order dated April 30, 1998 the Hon’ble Division Bench, High Court, .

Calcutta, directed the Union of India for conducting an in-depth enquiry by appointing a
Commission of Inquiry for the purpose. of giving an end to the controversy.

That thereafter by a unanimous resolution adopted by the West Bengal Legislative
Assembly on 24.12.1998 demanded that Government of India should make necessary
arrangement for availability of records and documents in an outside India so’ that the
scholars and people could have access to them and also constitute a fresh Inquiry

Commission to remove the controversy and/or whereabouts of Netaji Subhas Chandra

Bose.

That in the context, the Govenmeﬁt of India appointed the one-man, Commissioner
known as Mukherjee Commission by its Notification No.SO 339 (E) dated 14.05.1999.
The said Comumission shall inquire into the facts and circumstances related to the
disappearance of Netaji Subhas Chandra Bose in 1945 and subsequent developments

connected therewith includings :-

(a) Whether Netaji Subhas Chandra Bose is dead or alive;

(b) If he is died, whether he died in the Plane Crash, as alleged;

(c) Whether the ashes in the Japanese Temple are ashes of Netaji;

(d) Whether he has died in any other manner at any other place and, if so, when
and how;

(e) If he is alive, in respect of his whereabout; '

The Commission shall also examine the manner in which the exercise if security of
publication touching upon the question or death of otherwise of Netaji can be

undertaken by the Central Government in the circumstances.

That the Mukherjee Commission had examined 131 Nos. of Witnesses and perused 308
Nos. of Exhibits, and visited various probable places of death such as (i) Death in Red
Fort, (ii) Death in Plane Crash, (iii) Death in Dehradun, (iv) Death in Sheopukalan and
(v) Death in Faizabad, and also visited different foreign countrie.s! and ultimately came to
the following conclusion/ findings on 07.11.2005 :- }

(@)  Netaji Subhas Chandra Bose is dead.

(b) He did not die in Plane Crash as alleged.

(c) The ashes in the Japanes Temple are not Netaji.

(d)  Inabsence of any ciinching evidence a positive answer can not be given and,

(e)  Answer already given in (a) above;
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In the matter of publication touching upon the death of or otherwise of Netaji, the

Central Government can proceed on the basis that he i$ dead but did not die in the Plane
Crash, as alleged. The said report was submitted before the Governmental of India on
08.11.2005.

That the Mukherjee Conmuussion report was tabled in Parliament on- 17.05.2000 and
Government of i rejected the dindings ol the Conldasion without mafalgnh;g uny
reason for rejoction, The commissions lasts for about 6 years and 7 months from
14.05.1999 to 08.11.2005. A huge money from the public exchequer was spent for this
purpose but Mukherjee Comunissioner lailed to make any linding when, where and how
Netaji Subhan Chandra Bose died, Furthermore, the Conuismion made o presumplion
as to death of Netaji due to expiry of more than 108 years 9 months 9 days on 07.11.2005
(date of submission of report) since the date of birth of Netaji Subhas Chandra Bose was
on 23.01.1897.

That the Muklherjee Conudsslon sugpested thal as Lo l.lublluul.lun touching the death of
Netaji Subhas Chandra Bage, the Gavernment of India can proceed on the basis that he
is dead but not in the Plane crash, as alleged. The said controversy never ended rather
atter rejection of lindings ol Mukherjee Comumission on 17.05.2000, the controversy Lhas
further ignited and encouraped. Though the ot;iect of the Commiséi{m was to make an

end and to light on the points how, where and when Netaji Subhas Chandra Bose died.

That the Mukjerjee Commission did not make any comment on Netaji alleged stay in
Rusia in 1945 and called for further investigation into the matter. As citizens of India we
have every right to know about the date and place and reason of death of our national

leader of the country.

Under the above facts and circumstances, you are requested to reappoint Mukherjee

Commission to complete the Inquiry as per terms of reference into the disappearance and/or
alleged death of Netaji Subhas Chandra Bose in August, 1945 and/or alleged stay'in Soviet

Russia.

Yours faithfully,

el sl Al dhorlBasu
W Pt (Subhash Chandra Basu)

(I’anka]’r Halder)



DISTRICT : HOWRAH

IN THE HIGH COURT AT CALCUTTA
" CONSTITUTIONAL WRIT
JURISDICTION
APPELLATE SIDE

W.P. NO. 22)5 (W) OF 2008

IN THE MATTER OF :

An application under Article 226" of
the Constitution of India; '
And

IN THE MATTER OF :
SRI SUBHASH CHANDRA BASU & ANR.
...... PETITIONERS
-VERSUS-
UNION OF INDIA & ORS.
.... RESPONDENTS

PETITION

ON-RECORD

SUBHASH CHANDRA BASU

Petitioner-in-Persons
Bar Association Room No.12
High Court, Calcutta

§8-5 Subhash Bose (Per.) Hetafl



